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Cobb  T.  Davenport.  32  N.  J.  L.  869.  88  N. 

J.  L.  223.  97  Am.  Dec.  718.... 

618,619,720 

Cochrane  ▼.  BymliL  40  L.  T.  N.  8.  744 775 

Coe  T.  Errol.  116  U.  S.  617.  29  L.  ed.  716. 

6  Sup.  Ct.  Bep.  476 798 

Cohen  t.  St.  Louis,  Ft.  sT  ft  W.  B.  Co.  84 

Kan.  168.  64  Am.  Bep.  242.  8 

Pac  142 246,247 

Cohn  T.  Hoffman.  60  Ark.  108.  6  S.  W.  511 

335,839 

Coldwater  t.  Tucker.  36  Mich.  475 833 

Cole  T.  Cole.  7  Mart.  N.  S.  416 81 

Coleman  t.  Maclean.  101  Ga.  308.  28  Ga. 

861 851 

T.  Satterfleld,  2  Head,  264 170 

T.  Tennessee.  97  U.  S.  609,  24  L.  ed. 

1118.... 396 

Colea  ▼.  Clark,  3  Cash.  399 775 

Collier  T.  Frlerson.  24  Ala.  100 654 

Collins  T.  Colmey,  14  N.  Y.  S.  B.  444 688 

T.  St.  Paul  ft  S.  C.  B.  Co.  30  Minn. 

31,  14  N.  W.  60 409 

Collnmb  t.  Bead,  24  N.  Y.  505 803,304 

Colorado  Midland  B.  Co.  t.  Treyarthen,  1 

Colo.  App.  152,  27  Pac.  1013..  250 
Colombia  CoUese  t.  Lynch.  70  N.  Y.  449. 

26  Am.  Bep.  615 57 

Combes  t.  Keyee,  89  Wis.  311.  27  L.  B.  A. 

369,  62  N.  W.  89 827 

Commercial  Nat.  Bank  t.  Portland,  24  Or. 

188,  33  Pac.  532 829 

CMamerdal  Union  Teleg.  Co.  ▼.  New  Eng- 
land Teleph.  ft  Teleg.  Co.  61  Vt. 

241.   6   L.   B.   A.   161,    17   Atl. 

1071 674 

com.  ▼.  Alger,  7  Cash.  68 711.778 

T.  Alien.  148  Pa.  358,  16  L.  B.  A. 

148,  23  Atl.  1116 468 

T.  Blalsdell.   107  Masa   284 103 

T.  Brown.  167  Mass.  144.  45  N.  B.  1  896 

T.  Famum.  114  Mass.  267 100 

T.Foster,   122   Mass.    317.   28   Am. 

Bep.    326 396 


T.  Gtlllgan,  195  Pa.  604,  46  Atl.  124  595 

lid,  ir  - 

:hlngs.  5 
▼.King.  13  Met.  115 


12  Gray.  171 895 

5  Gray,  482 809 


▼.  Goulu, 

▼.  Lahy,  8  Gray,  459 896 

T.  Loud,  3  Met.  328.  37  Am.  Dec.  139  305 

y.Ober,  12  Cush.  403 100 

▼.Peters,  12  Met.  387 885 

▼.  Plaisted.  148  Masa  375,  2  L.  B. 

A.  142.  10  N.  E.  224 401 

y.Boby.  12  Pick.  406 805 

▼.  Vrooman.  164  Pa.  306.  25  L.  B.  A. 

250.  30  Atl.  217 695 

T.Wetherbee.  105  Mass.  149 867 

T.Wheeler,  2  Mass.   174 396 

T.  Wilkinson,  16  Pick.  175.  26  Am. 

Dec.  664 103 

Cone  T.  Cross.  72  Md.  102,  19  Atl.  891.  67,  68 

T.  Hartford,  28  Conn.  863 704 

CtmgreTe  t.  Smith.  18  N.  Y.  79 169 

C^Un  T.  Second  Nat.  Bank.  46  N.  Y.  655 

111.112 

Connecticut  Biver  Lumber  Co.  t.  Columbia, 

62  N.  H.  286 798 

Connelly  t.  Minneapolis  B.  B.  Co.  88  Minn. 

80.  36  N.  W.  582 409 

Connolly  t.  Parsons.  8  Yes.  Jr.  625 849 

Conaolldated  Coal  Co.  t.  Haennl,  146  111. 

626,  36  N.  B.  162 661 

Constable  t.  Nicholson,  82  L.  J.  G.  P.  N.  8. 

240 618 

48L.R.  A. 


ContlAsntal  Nat.  Bank  t.  Bllot  Nat.  Bank, 

7  Fed.  Bep.  376 118 

CoOTeroe,  Be.  137  U.  S.  624,  84  L.  ed.  79«» 

11  Sap.  Ct  Bep.  191 890 

Conway,  Be,  124  N.  Y.  455. 11  L.  B.  A.  796, 

^6  N.  B.  1028 664 

Cooke  ▼.  Husbands,  11  Md.  606 62 

Cooper  T.  Beynolds,  10  Wall.  808,  19  L.  ed. 

931 607 

CopeT.  Dodd,  18  Pa.  33 747 

CoppT.  Neal,  7  N.  H.  275 104 

Coppell  T.  Hall,  7  Wall.  642,  19  L.  ed.  244  442 
Copper  T.  DolTin.  68  Iowa,   757.  56  Am. 

Bep.  872.  28  N.  W.  59 279 

Coanlllard  t.  Bearss,  21  Ind.  479.  88  Am. 

Dec.862 298 

Corder  t.  Speake  (Or.)  51  Pac.  647 768 

Coster  T.  Monroe  Mfg.  Co.  2  N.  J.  Bq.  467.  722 

T.Murray,  6  Johna  Ch.  522 617 

Coolter  T.  Pine  Twp.  164  Pa.  543.  30  Atl. 

400....: 458 

Cowden  t.  Dobyns,  6  Smedes  ft  M.  82 143 

Cowles  T.  Bichmond  ft  D.  B.  Co.  84  N.  C. 

300,  37  Am.  Bep.  620 407 

Coy.  Be,  127  U.  S.  731.  32  L.  ed.  274.  8 

Sup.  Ct.  Bep.  1263 224 

'Coyle  T.  Creeyy,  34  La.  Ann.  530 80 

Craig  T.   Continental   Ins.   Co.   141   U.   S. 

638.  35  L.  ed.  886,  12  Sup.  Ct 

Bep.  07 87,41 

T.Dlmock.  47  111.  308 808 

Ciandall  t.  NeTada,  6  Wall.  35.  18  L.  ed. 

745 702 

Crane  t.  Waggoner,  83  Ind.  88 157 

Cranford  t.  Tyrrell.  128  N.  Y.  841.  28  N. 

B.614 609 

Crawford   t.   Wetherbee»   77   Wla   419,   9 

L.  B.  A.  561,  46  N.  W.  545....   166 

Creswell  t.  Lawson.  7  GUI  ft  J.  240 583 

Crews  T.  Mooney,  74  Mo.  26 770 

Crlghton  t.  Dahmer.  70  Misa  602.  21  L.  B. 

A.  84.  li  So.  237 600 

Crlnkley  t.  Egerton,  118  N.  C.  444,  18  S.  B. 

669 752 

Crlppen  ▼.  Dexter.  18  Gray.  830 187.189 

Crlsler  t.  Garland.  11  Smedes  ft  M.  186.  44 

Am.   Dec.   49 841 

Crlspen  t.  HannaTan,  60  Mo.  636 884 

Crispin  T.  Babbitt.  81  N.  Y.  622,  87  Am. 

Bep.    521 676 

Croly  T.  Sacramento,  119  Cal.  229.  61  Pac. 

823 608 

Cnmln  t.  Watklna  1  Tenn.  Ch.  125 166 

Cross  T.  North  Carolina,  132  U.  S.  181.  83 

L.  ed.  287.  10  Sup.  Ct.  Bep.  47  154 
Cronter  t.  Crouter.  183  N.  Y.  56,  80  N.  B. 

726 808 

Crowder  t.  Austin,  8  Blng.  868 848 

T.Beed,  80  Ind.  1 845 

Cralckshank  t.  Bidwell.  176  U.  S.  73.  44  L. 

ed.  877,  20  Sap.  Ct  Bep.  280. .  602 
Cram  t.  Sawyer,  132  111.  448,  24  nT  B.  956 

..  ..  562,668 

Crutcher  t.  Kentucky,  141  U.  S.  47,  85  L. 

ed.  649,  11  Sup.  Ct  Bep.  861  420 

Cumberland's  Case,  8  Coke,  167 616 

Cumberland  Coal  ft  I.  Co.  t.  Parish,  42 

Md.  508 66,68 

Cumberland  Valley  B.  Co.  t.  Getty^urg  ft 

H.  B.  Co.  177  Pa.  519.  35  Atl. 

952 856 

ComnUns  t.  Seymour,  79  Ind.  491,  41  Am. 

Bep.  618 711 

Carryer  t.  Merrill,  25  Minn.  1.  83  Am.  Bep. 

450 174 

Curtis  T.  Aspinwall,  114  Mass.  187,  19  Am. 

Bep.  332 849 

Cushwa  T.  Cushwa.  5  Md.  44 66 

Cutler  T.  Tattle,  19  N.  J.  Bq.  649 888 


Damschroeder  t.  Thlas.  61  Mo.  100. ...610,  611 
Danbury  t.  Boblnson.  14  N.  J.  Bq.  218,  82 

Am.  Dec.  244 67 

Daniels  t.  Chicago.  I.  ft  N.  B.  Co.  41  Iowa, 

52 247 

T.Hilgard.  77  111.640 655 

Darby  t.  Darby.  8  Drew.  495 808 

Darl&gton  v.  New  York.  31  N.  Y.  187,  88 

Am.  Dec  248 742 

DaTsnport  t.  Ottawa,  54  Kan.  711,  89  Pac 

708 T82 
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Davenport  t.  Rlee^  76  Iowa,  74,  89  N.  W. 

191 100 

T.  Rnckman,  87  N.  Y.  568 150 

Darldaon'a  Estate,  Re,  17  Phila.  424....  583 
DaTia  T.  Clark,  26  Isd.  424,  89  Am.  Dec. 

471 235 

▼.  Ehrman,  20  Pa.  256 336 

▼.  Faalg,  128  Ind.  271,  27  N.  B.  726 

..? 610,611 

T.Flagg,  35  N.  J.  Eq,  491 734 

T.Ncw  York.  14  N.  Y.  506,  67  Am. 

Dec.  186 829 

▼.  Petway,  3  Head.  667,  75  Am.  Dec. 

780 849 

T.  State,  3  Lea,  377 169 

T.  Zimmerman,  91  Hun,  489,  86  N. 

y.  Supp.  303 610 

Debs,  Be,  158  U.  sT  593,  39  L.  ed.  1092,  15 

Sup.  CC.  Rep.  900 609 

De  CbaateUux  t.  Fairchlld,  15  Pa.  18,  53 

Am.  Dec.  570 828 

DeGray   t.    Monmouth   Beach  Club  Houae 

Co.  50  N.  J.  Eq.  329,  24  Atl.  388     58 
De  GroTe  t.  Metropolitan  Ins.  Co.  61  N.  Y. 

594,  19  Am.  Rep.  305 428,430 

Dehanlts  r.  St.  Paul,  73  Minn.  385,  76  N. 

W    48  293 

De1ane>  v.  Brett,  'si  *N.*  Y.  78  .'.'.*.'.'.'!!!!!!;  672 
D^lx  T.  Wlnfree.  80  Tex.  400,  16  8.  W.  Ill  92 
Demovliie   v.    Davidson    County,   87   Tenn. 

220,  10  S.  W.  353 160 

Dennehy  t.  Chicago,  120  III.  627.  12  N.  E. 

227 265 

Dennett's  Case,  32  Me.  508.  54  Am.  Dec.  602  655 
Dennlson  v.  Kansas,  95  Mo.  430.  8  S.  W. 

429 612 

Dent  T.  West  Virginia.  129  D.  S.  121,  82 

L.  ed.  625,  9  Sup.  Ct.  Rep.  231     90 

Denton  t.  Jackson,  2  Johns.  Ch.  320 833 

DeuTer  ft  R.  O.  R.  Co.  v.  Harris.  122  U.  S. 
697,  30  L.  ed.  1146,  7  Sup.  Ct. 

Rep.  1286 214,216 

Derby  t.  Gallup.  5  Minn.  119.  Gil.  85 196 

Des  Moines  Gas  Co.  t.  Des  Moines,  44  Iowa, 

505,  24  Am.  Rep.  756 827,820 

Detroit  T.  Hosmer,  79  Mich.  884,  44  N.  W. 

622 ; 829 

Dettn  ▼.   Eestner,   147   Pa.   566.   23  Atl. 

889 867 

DcTlin  T.  New  York.  63  N.  Y.  8 688 

De  Votle  v.  McGerr,  15  Colo.  467,  24  Pac. 

923 344 

Dhein  t.  Beuscher,  83  Wis.  316,  58  N.  W. 

551 835,836 

Dlbrell  T.  Lanier,  89  Tenn.  497.  12  L.  R.  A. 

70.  15  S.  W.  87 169 

Dickey  t.  Maine  Teieir.  Co.  46  Me.  483....  103 
Dietrich  t.  Northampton,  138  Mass.  14.  52 

Am.    Rep.   422 227,228,229 

Dillon  T.  Cockcroft.  90  N.  Y.  649 119,  437 

DIsmukes  t.  Parrott.  56  Ga.  513 259 

Dixon  T.  Chlcaeo  &  A.  R.  Co.  109  Mo.  413, 
18  L  R.  A.  792,  19  S.  W.  412 

405.406 

▼.  Metropolitan  Bd.  of  Works.  L.  R.  7 

Q.  B.  DIv.  418 720 

Dixon  County  v.  Field,  ill  U.  S.  83.  28  L. 

ed.  360.  4  Sup.  Ct.  Rep.  315  787.  788 
Doak  T.  Saginaw  Twp.  119  Mich.  680.  78  N. 

W.  883 645.  646.  647,  649 

Podge  T.  Bradstreet  Co.  59  How.  Pr.  104..  216 
Dolan  T.  Rodgers,  149  N.  Y.  489,  44  N.  E. 

167 688 

D'Ollvera,  Ex  parte.  1  Gail.  474.  Fed.  Cas. 

No.  3,967 154 

Dolphin  T.  Aylward,  L.  R.  4  H.  L.  486 337 

Donahue  t.  Washburn  &  M.  Mfg.  Co.  169 

Mass.  574,  48  N.  E.  842 98 

DonoTan  r.  Latng.  W.  &  D.  Constr.  Syndi- 
cate (18931  1  Q.  B.  629 677,678 

Dooley  ▼.  Watson,  1  Gray.  414 324 

Doon  Twp.  T.  Cummins,  142  U.  S.  366,  35 
L.  ed.   1044.  12   Sup.   Ct.  Rep. 

220 789 

Dorsey  t.  St.  Louis,  A.  &  T.  H.  R.  Co.  58 

HI.  63 165 

Dothard  t.  Densen.  72  Ala.  541 836 

Douglass  T.  Craig,  13  S.  C.  371 345 

Y.  Phenix  Ins.  Co.  138  N.  Y.  209,  20 

L.  R.  A.  118.  33  N.  E.  938....   454 

Dow  T.  Wakefleld,  103  Mass.  267 493 

Dowes  T.  Congdon,  16  How.  Pr.  571 251 

Dowa  T.  Chicago,  11  Wall.  108,  20  L.  ed. 

65 599,  600,  601.  607,  611 

48  L.  R.  A. 


Doyle  T.  Chicago,  St.  P.  ft  K.  G.  R.  Co.  TT 

Iowa,  607.  4  L.  R.  A.  420,  42 

N.  W.  555 684 

DroTers*  Nat.  Bank  ▼.  Anglo-American  Pkg. 
. ^   j^Q^  g^ 
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ft  Provision  Co.  117  111. 

Am.  Rep.  855.  7  N.  B.  601. .... . 

Drucker  t.   Manhattan  R.  Co.  106  N.  Y. 

157.  60  Am.  Rep.  437,  12  N.  B. 

568 426 

Ducloslange's  Succession,  4  Rob.  (La.)  409     81 
Dagger  t.  Mechanics'  ft  T.  Ins.  Co.  95  Tenn. 

245.  28  L.  R.  A.  796.  32  S.  W.  6  170 
Duke  T.  Fuller,  9  N.  H.  538,  32  Am.  Dec. 

892 101 

Dunham  t.  Waterman,  17  N.  Y.  9,  72  Am. 

Dec.  406 688 

Dunn  ▼.  People,  40  HI.  465 782 

Durant  t.  Lexington  CocU  MIn.  Co.  97  Mo. 

62,  10  S.  W.  484 76 

Durkee  ▼.  Janesvllle,  28  Wis.  464,  9  Am. 

Rep.  500 342 

Dustan  ▼.  Dustan,  1  Paige,  509 582 

Dutton  ▼.  Dutton,  80  Ind.  452 769 

Dwight  ▼.  Germania  L.  Ins.  Co.  108  N.  Y. 

341.  57  Am.  Rep.  729.  8  N.  B. 

654 : 119,121 

T.  Hayes.  150  111.  273,  37  N.  B.  218  726 
Dyaart  t.  Kansas  aty,  Ft.  8.  ft  M.  R.  Co. 

145  Mo.  loc.  clt.  88,  46  S.  W. 

752 886 

Dyaon  t.  Blmmona,  48  Md.  214 67 


B. 

Baat  T.  Wood,  62  Ala.  313 340 

East  Hartford  t.  Hartford  Bridge  Co.  17 

Conn.  78 479,  481 

Eaat  Jersey  Water  Co.  ▼.  Bigelow,  60  N.  J. 

L.  201,  88  Atl.  631 721 

East  St.  Louis  ▼.  Albrecht,  150  111.  506,  37 

N.  E.  034 880 

East  Tennessee  ft  W.  N.  C.  R.  Co.  t.  Col- 
lins. 85  Tenn.  227,  1  S.  W.  883  407 

Eaatwood  ▼.  Kennedy,  44  Md.  563 632 

Eaton  T.  Patching  20  Wia.  486 858 

Eddy  T.  Catron.  4  R.  I.  894,  67  Am.  Dec.541  843 
Eden  t.  People,  161  111.  296.  32  L.  R.  A. 

659,  43  N.  E.  1108 264 

Edgerton  t.  Goldsboro  Water  Co.   (N.  C.) 

85   S.   E.  243 444 

Edmonson  v.  Moberly,  98  Mo.  523,  11  S.  W. 

900 716 

Edwards  t.  Midland  R.  Co.  L.  R.  6  Q.  B. 

DlT.  287 215 

Edwards*s  Succession,  34  La.  Ann.  216 80 

l':illngham  t.   Hamilton,  68  Miss.   523.   10 

So.  39 174 

Eisner  ▼.  Koehler,  1  Dem.  277 583 

ICldredge  t.  Sherman,  70  Mich.  266,  38  N. 

W.  255 156 

Elkhart  r.  Wick  wire,  121  Ind.  331,  22  N. 

E.  342 711 

Elt  T.  Northern  P.  R.  Co.  1  N.  D.  336.  12  L. 

R.  A.  97.  48  N.  W.  222 408 

Ellerbe  t.  Barney.  119  Mo.  632.  23  L.  R.  A. 

435,   25   S.   W.   384 867 

Ellerman  v.  Chicago  Junction  R.  ft  Union 

Sto<'kynrd«  Co.  49  N.  J.  Eq.  217, 

23  Atl.  287 85S 

ElUot  T.  Chicago,  M.  ft  St.  P.  R.  Co.  6  Dak. 

528.  8   L.  R.  A.  363,  41  N.  W. 

758 408 

Eilla  T.  Albany  City  F.  Ins.  Co.  50  N.  Y. 

402,  10  Am.  Rep.  495 

428.429,430.481 

T.  Jones.  51  Mo.  180 607 

Blofrson  t.  Lindsay,  90  Wis.  203,  63  N.  W. 

89 835,836 

Ely  V.  Ely,  20  N.  J.  Eq.  43 583 

Emmons  v.  Lewistown.  132  III.  380,  8  L.  R. 

A.  328.  24  N.  E.  58 232 

Empire  Distilling  Co.  y.  McNulta,  46  U.  S. 

App.  578.  77  Fed.  Rep.  703,  23 

C.  r.  A.  415 45 

Enloe  T.  Sherrlll,  28  N.  C.  (6  Ired.  L.)  212  137 
Erck  Y.  Church,  87  Tenn.  575.  4  L.  R.  A. 

641,  11  S.  W.  794 836 

Erickson  ▼.  Qulnn.  15  Abb.  Pr.  N.  S.  166..   336 

Brrat  v.  Barlow.  14  Ves.  Jr.  202 784,  816 

Errington  v.  Chapman,  12  Ves.  Jr.  20  784,810 
B.  S.  niggins  Carpet  Co.  ▼.  O'Keefe.  51  U. 

S.  App.  74.  79  Fed.  Rep.  900,  25 

C.  C.  A.  220 76 

Essex  T.  Essex,  20  Bear.  442 808 


1% 
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Katei,  B«,  8  Fed.  Rep.  184.  6  Bftwy.  459..  887 
BT«Dt?ilie  Nat.  Bank  t.  Metropolitan  Nat. 

Bank,  2  Hiss.  527,  Fed.  Cas.  No. 

4,578 118 

Rvenion  t.  Elllngson,  67  Wis.  684,  81  N. 

W.  842 860 

Bverhart  t.  Puckett,  73  Ind.  409 769 

Byre  r.  McDowell,  9  H.  L.  Cas.  619 887 


Fadnesa  t.  Braunborg,  73  Wis.  257,  41  N. 

W.  84 859,860,862 

FagaiLT.  Chicago,  84  111.  227 880 

Fagundes  t.  Central  P.  B.  Co.  79  Cal.  97,  8 

L.  R.  A.  824.  21  Pac  487 408 

Fairchild  t.  Fairchild,  64  N.  T.  471 803 

Fairman  t.  Green,  10  Yes.  Jr.  44 816 

Fall  BiTer  Whaling  Co.  ▼.  Borden,  10  Cush. 

462.. .T 804 

Faloon  t.  Hlmshauser,  180  111.  649,  22  N. 

B.  886 834,886 

Farmers'  BaAk  t.  Brooke,  40  Md.  257 67 

Famsworth  r.  Storrs,  5  Cush.  412 238 

Farrar  t.  McCutcheon,  4  Mart.  N.  S.  47. . .  81 
Farrell  t.  I>erby,  58  Conn.  284,  7  L.  R.  A. 

776.  20  Atl.  460 497 

▼.King,  41  Conn.  458 496 

Farwell  ▼.  Boston  &  W.  R.  Corp.  4  Met.  49, 

38  Am.  Dec  389 404 

▼.Chicago,  71  111.  269 232 

▼.  Importers'  &  T.  Nat.  Bank,  90  N. 

Y.  483 567 

Faorie  ▼.  Morin,  4  Mart.  (La.)  39,  6  Am. 

DecTVoi 848 

Feckheimer  ▼.  National  Bzch.  Bank,  79  Va. 

80 113 

Feeley's  Case,  12  Cnsh.  608 396 

Ferguson  ▼.  Selma,  43  Ala.  400 233 

Ferraria  ▼.  Vasconcellos,  31  111.  25 861 

Fidelity  ft  C.  Co.  ▼.  Fordyce,  64  Ark.  174, 

41  8.  W.  420 772 

Field  ▼.  Albemarle  County  (Va.)  20  S.  B. 

954 333 

▼.Clark,  148  U.  S.  649,  86  L.  ed. 

294,  12  Sup.  Ct.  Rep.  495 173 

Fifty-fourth  Street,  Be,  165  Pa.  8,  80  Atl. 

503...../?. 275 

Flisoo  ▼.  Hlmes,  5  Pa.  452,  47  Am.  Dec  422  843 

Fink  ▼.  Fink,  12  La.  Ann.  801 82 

Flnlay  ▼.  King,  8  Pet.  846.  7  L.  ed.  701. . . .  582 
First  Congregational  Church  ▼.  Henderson, 

4  Rob.   (La.)   210 84 

First  Massachusotts  Turnp.  Corp.  ▼.  Field, 

3  Biass.  201,  3  Am.  Dec  124. . .  517 
First  Nat.  Bank  ▼.  Fourth  Nat.  Bank,  16  U. 

S.  App.  1,  56  Fed.  Rep.  965,  6 

CCA.  188 586 

▼.  Graham.  100  U.  8.  699,  25  L.  ed. 

750 215 

▼.Lanier,  11  Wall.   869,  20  L.  ed. 

172 110,111,112,113 

▼.  Marshall  ft  I.  Bank.  54  U.  S.  App. 

510,  83  Fed.  Rep.  725,  28  C  C. 

A.  42 214,215 

▼.  Stewart.  107  U.  S.  676,  27  L.  ed. 

592,  2  Sup.  Ct.  Reo.  778. . .  112, 113 
▼.  Wood,  124  Mo.  72,  27  S.  W.  554  715 
Fishbum  ▼.  Chicago.  171  III.  338.  39  L.  R. 

A.  482.  49  N.  E.  532 575 

FIsk  ▼.  Hartford,  70  Conn.  720,  40  Atl.  906 

705,706 

Fitch  ▼.  Rawling,  2  H.  Bl.  393 618 

Fitts  ▼.  McGhee.  172  U.  S.  516,  48  L.  ed. 

535.  19  Sup.  Ct.  Rep.  269 600 

FitKgerald  ▼.  Dressier.  7  C.  B.  N.  8.  374...  431 
Flannery  ▼.  Jones.  180  Pa.  838,  86  Atl.  856  849 
Flash  ▼.  Conn,  109  U.  S.  371,  27  L.  ed.  966, 

3  Sup.  Ct.  Rep.  263..  681.632.635 
Fleckner  ▼.  Bank  of  United  States.  8  Wheat. 

339.  5  L.  ed.  631 112 

Fletcher  ▼.  Oshkosh.  18  Wis.  229 329 

Flint  ▼.  Woodin.  9  Hare,  618 340 

Forrest  ▼.  Forrest.  25  N.  T.  501 682 

Fosdick  ▼.  Schall,  99  U.  8.  236,  26  L.  ed. 

33Q  ^_ 47 

Foster  ▼.  Alton,'  173  111".  587.'  *61  'n*  'b.'  76.'  829 
▼.  Elk  Fork  Oil  ft  Gas  Co.  61  U.  8. 
576.  32  C  C  A.  560.  90  Fed. 

Rep.  178 824 

▼.  White.  86  Ala.  467.  6  So.  88 734 

Fotheree  ▼.  Lawrence.  30  Miss.  416 184 

48  L.  R.  A. 


Fourth  Nat.  Bank  ▼.  Belleville,  58  U.  8.. 

App.  628.  83  Fed.  Rep.  675,  27 

C  C.  A.  674 828 

▼.City  Nat.  Bank,  68  111.  898 066 

▼.Francklyn,  120  U.  8.  766.  30  L. 

ed.  820.  7  Sup.  Ct.  Rep.  757  632,  684 
Fowle  ▼.  Park,  131  U.  S.  97.  83  L.  ed.  67, 

9  Sup.  Ct.  Rep.  668 865 

Fox  ▼.  Ohio.  5  How.  410.  12  L.  ed.  218 164 

▼.  Peninsular    White  Lead  ft  Color 

Works,  84  Mich.  676,  48  N.  W. 

203 650 

Franklin  ▼.  Appel,  10  8.  D.  891,  78  N.  W. 

269  602 

Franklin  F.  In8.*'co."Wcol't,'26'wail.'56b*, 

22  L.  ed.  423 480 

Franklin's  Succession.  7  La.  Ann.  895 82 

Franklin  Wharf  Co.  ▼.  Portland.  67  Me.  46, 

24  Am.  Rep.  1 731 

Fraternal  Mystic  Circle  ▼.   State  ex  rel. 

Fritter,  61  Ohio  St.  628,  48  N. 

B.  940 733 

Frasier  ▼.  Syas,  10  Neb.  116,  35  Am.  Rep. 

466,  4  N.  W.  934 15G 

Freeberg  ▼.  St.  Paul  Plow-Works,  48  Minn. 

99.  50  N.  W.  1026 532 

Freeman  ▼.  Cooper,  14  Ga.  238 850 

ITreer  ▼.  Lake,  116  111.  662,  4  N.  B.  612. . . .  56H 
French  ▼.  Andrews,  146  N.  T.  441,  40  N.  B. 

214 125 

▼.  Macaie,  2  Dru.  ft  W.  274 824 

Freoo  ▼.  Carriage  Co.  42  Ohio  St.  80,  51 

Am.  Rep.  794 733 

Friedman  ▼.  Gold  ft  Stock  Teleg.  Co.  82 

Hun,  4 574 

Frorer  ▼.  People  use  of  School  Fund.  141 

111.   171.   16   L.    R.   A.   492,   81 

N.  B.  896 264,  780 

Fry   T.  Albemarle  County,  86  Va.  195,  9 

S.   E.   1004 833 

▼.Taylor.  1   Head.  696 137,140 

Fuller  ▼.  Worth,  91  Wis.  406,  64   N.   W. 

995 835,836 

Fulton  ▼.  Stevois,  99  Wis.  807,  74  N.  W. 

803 867 

Furguson  V.  Coward,  12  Helsk.  572 142 

G. 

Gadsden  ▼.  Brown.  Speers,  Bq.  37 507 

Gage  ▼.  Pontiac  O.  ft  N.  R.  Co.  105  Mich. 

336,  63  N.  W.  318 648 

Gage  Hotel  Co.  y.  Union  Nat.  Bank,  171  111. 

631.  39  L.  R.  A.  479,  49  N.  B. 

420 666 

Galusha  ▼.  GaJusha,  138  N.  Y.  272,  88  N. 

E.  1062 682 

Gardner  ▼.  Michigan  C  R.  Co.  160  U.  8. 

340,  37  L.  ed.  1107,  14  Sup.  Ct. 

Rep.  140 7."> 

Garlsnd  ▼.  Towne,  65  N.   H.  55,  20  Am. 

Rep.  164 106,279 

Qarside  ▼.  Cohoes.  34  N.  Y.  8.  R.  284.  12 

N.  Y.  Supp.  192 614 

Gass  ▼.  Wilblte.  2  Dana,  170.  26  Am.  Dec 

446 101 

Gaston  ▼.  Drake.  14  Ne^.  175.  33  Am.  Rep. 

548 84.'l 

Oateward's  Case.  6   Coke,  60b 61b 

Garin  ▼.  Curtin,  171  III.  640,  40  L.  R.  A. 

776,  49  N.  E.  523 812 

Gaynor  v.  Clements,  16  Colo.  209.  26  Pac. 

324 844 

Oazley  t.  Price,  16  Johns.  267 68S 

Geddis  ▼.  Proprtetors  of  Bann  Resenroir. 

L.  R.  3  App.  Cas.  430 720 

Georgia  t.  Atlantic  ft  G.  R.  Co.  3  Woods, 

434,  Fed.  Cas.  No.  5,351 248 

Georgia  Masonic  Ins.  Co.  v.  Da^is,  63  Ga. 

471 630 

Georgia  R.  Co.  v.  Smith,  70  Ga.  694 172 

Georgia  Southern  R.  Co.  ▼.  Reeves,  64  Ga. 

492 165 

Gerard  ▼.  People.  4  111.  362 39.% 

German  Nat.  Bank  ▼.  Bums,  12  Colo.  639, 

21  Pac  714 586 

Germond  ▼.  Home  Ins.  Co.  2  Hun,  540 613 

Gibb  ▼.  Philadelphia  F.  Ins.  Co.  69  Minn. 

267,  01  N.  W.  137 512 

Gibbons  ▼.  Ogden,  9  Wheat.  1,  6  L.  ed.  28 

154,426 

Gibson  ▼.  Carruthers.  8  Mees.  ft  W.  821. . .  68 
V.Owens.    116   Mo.   267.   21    8.   W. 

1107 288 
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Oltaoa  T.  Pacific  R.  Co.  46  Mo.  160,  2  Lm, 

Rep.  497 407 

T.  Seagrim,   20   BeaT.  614 567 

▼.  Seymour,   102  Ind.  485,  2  N.   B. 

305 588 

Gillespie  t.   McOowan.    100  Pa.    144,    46 

Am.   Kep.   365 20S 

▼.  Palmer,  20  Wla.  544 660 

Oilmer  t.  Mobile  &  M.  B.  Co.  70  Ala.  669. .  168 
GUmoie  t.  Newton.  0  Allen,  171,  85  Am. 

Dec.  740 774 

.  T.  Tieman,  148  U.  S.  657.  37  L.  ed. 

600.  18  Sup.  <:t.  Rep.  721 405 

▼.  Minnesota.  166  U.  S.  427,  41  L. 

«d.  1064717  Sup.  Ct.  Rep.  627.   155 

Clancy  t.  Glancy,  17  Ohio  St.  134 665 

Glenn  t.  Bossier,  156  N.  Y.  161,  50  N.  E. 

785 688 

Glidevell  t.  Spaogh,  26  Ind.  310 338 

tilooeester  Ferry  Co.  t.  Pennsylrania,  114 

U.  S.  106,  20  L.  ed.  158,  1  In- 
ters. Com.  Rep.  382.  5  Sup.  Ct. 

Bep.826 155 

Geldsmlth  T.  Elsas,  53  Ga.  186 864 

Goldstraw  ▼.  Duckwortli,  L.  R.  5  Q.  B.  Div. 

275 450,452 

Goodale  t.  Mooney,  60  N.  H.  528,  40  Am. 

Rep.  334 101 

GoodeU  T.  Falrbrother,  12  R.  I.  233,  84  Am. 

Bep.    631 775 

Goodman  t.  Saltash,  L.  B.  7  App.  Cas.  648  618 
Goodnow    ▼.    Walpole    Bmery    Mills,    146 

Mass.  261,  15  N.  B.  578 08 

Goodrlcb  t.  Detroit.  12  Mich.  270 329 

T.  Stanley.  23  Conn.  70 218 

Goodrldge    t.    Washington    Mills   Co.    160 

Mass.  234,  35  N.  B.  484 76 

Goodspeed     t.    Bast     Haddam    Bank,    22 

Conn.  530.  58  Am.  Dec.  430  214,  216 
Goodwin  T.  Massachusetts  Mut.  L.  Ins.  Co. 

73  N.  Y.  480 367,482 

Gormley  t.  Ohio  ft  M.  R.  Co.  72  Ind.  81. . .   400 

T.  Sanford,  52  lU.  150 804 

GorrlsT.  li^cott,  L.  R.  0  Bxch.  125 74 

Googfa  T.  Bell,  34  N.  J.  L.  545,  8  Am.  Rep. 

260 727,728 

Gould  T.    McKenna,   86  Pa.  207,  27  Am. 

Rep.    705 270 

GoTenors  of  Alms  House  t.  American  Art- 
Union,  7  N.  Y.  228 770 

Gtable  t.  German  Ins.  Co.  32  Neb.  645,  40 

N.  W.  713 512 

Graeme  t.  Wroughton,  11  Ezch.  146 843 

Graeyen  t.  Dleves,  68  Wis.  317,  31  N.  W. 

014 835,836 

Graf  T.  St.  Louis,  8  Mo.  App.  662*. 608 

Graham  t.  St.  Charles  Street  R.  Co.  47  La. 

Ann.  214,  27  L.  R.  A.  416,  16 

So.  806 02 

Granby  t.  Thurston,  28  Conn.  416 403 

Grand  ▼.  Michigan  C.  R.  Co.  83  Mich.  564, 

11  L.  R.  A.  402,  47  N.  W.  837  76,  77 
Grand    Baplds  Chair  Co.   t.   Runnels,   77 

Mich.  104,  43  N.  W.  1006 343 

Grand  Rapids  Electric  Light  ft  P.  Co.  y. 

Fldelltyft  C.  Co.  Ill  Mich.  148, 

60  N.  W.  240 778 

Grant  ▼.  United  States,  15  U.  S.  App.  243, 

68  Fed.  Rep.  604,  7  C.  C.  A.  43d  154 
Grattaa  ▼.  Metropolitan  L.  Ins.  Co.  80  N. 

Y.  281,  86  Am.  Rep.  617 432 

GraTSs  t.  Atwood,  52  Conn.  612,  62  Am. 

Rep.    610 260 

T.  Lebanon  Nat.  Bank,  10  Bush,  23, 

10  Am.  Rep.  50 516,510 

T.  Shattnck,  35  N.  H.  257,  60  Am. 

Dec    636 103,104,105 

Gray  t.  Hook,  4  N.  Y.  440 843 

▼.  McWlllIams    (Cal.)    21   L.   R.   A. 

508,  note 863 

Great  Western  Teleg.  Co.  t.  Purdy,  162  U. 

8.  320.  40  L.  ed.  086,  16  Sup. 

Ct.  Rep.  810 620 

Gfcen  T.  Ballard,  116  N.  C.  144,  21  S.  B. 

102 442 

T.  Baverstock,  14  C.  B.  N.  S.  204..  848 
▼.  Holway,    101   Mass.   248,   8   Am. 

Bep.    830 808 

▼.  Londfon    General   Omnibus   Co.   7 

C.  N.  B.  R.  200 215 

T.Weller,  82  Miss.  650 664,655 

GrMBcastlsT.  Allen,  43  Ind.  347 320 

Greene,  Re,  52  Fed.  Bep.  118 855 

Grcenwell  t.  Greenwell,  5  Ves.  Jr.  104  784,  816 

Gregory  t.  Adams,  14  Gray,  242 457,  458 

*R  U  R.  A. 


Greve  t.  First  DIt.  of  St.  Paul  ft  P.  R.  Co. 

26  Minn.  66,  1  N.  W.  816.  247,  250 

Grey  t.  Paterson,  42  Atl.  740 610 

Grlffln  T.  Ranrey,  85  Conn.  230 808 

Griffiths  T.  Dudley,  L.  R.  0  Q.  B.  DIt.  357.  76 
Grlmshaw  t.  Wilmington,  5  Del.  Ch.  183..  518 

Grlmstead  t.  Marlowe,  4  T.  R.  718 618 

Grout  T.  Hill,  4  Gray.  861 58 

Groves  v.  Wlmborne  (1808]  2  Q.  B.  402..  74 
Gue  T.  Tide  Water  Canal  Co.  24  How.  263, 

16  L.  ed.  635 827 

Guffy  T.  Huklll,  34  W.   Va.  40,  11  S.  B. 

764,  8  L.  R.  A.  750 825 

Guilford  ▼.  Smith.  30  Vt  40 53 

Gulf,  C.  ft  S.  F.  R.  Oo.  T.  Bills,  165  U.  S. 

150,  41  L.  ed.  666,  17  Sup.  Ct. 

Rep.  256 342,848 

Gulf  City  Street  R.  ft  Real  Bstate  Co.  v. 

Galveston,  60  Tex.  loc.  cit.  660. 

7S.W.620 288 

Gulick  T.  Webb,  41  Neb.  706,  60  N.  W.  13.  860 
Gunnison  County  Comrs.  v.  B.  H.  Rollins 

ft  Sons,  178  U.  S.  255,  43  L.  ed. 

680,  10  Sup.  Ct.  Rep.  800.  787,788 
Gumey  v.  Grand  Trunk  R.  Co.  37  N.  Y.  S. 

R.  166,  14  N.  Y.  Supp.  321,  Ard 

In  138  N.  Y.  638,  34  N.  B.  512.  121 
Gyger  v.   Philadelphia  City  Pass.  R.  Co. 

136  Pa.  06,  0  L.  R.  A.  368,  20 

Atl.  800 627 


Hadlock  T.  Gny,  104  Ind.  608,  4  N.  B.  168  285 
Hale  V.  Cheney,  150  Mass.  268,  84  N.  K 

255 00 

T.  Everett,  63  N.  H.  0,  16  Am.  Rep. 

82  861 

V.  Halei  146'lll*.  ^iV.io'L!  R."  A.'  247, 

33    N.   B.   858 812 

Hall  V.  American  Refrigerator  Tranalt  Co. 

24  Colo.  201,  61  Pac  421 706 

V.  Paine,  47  Conn.  420 220 

Halle  T.  Newbold,  00  Md.  270,  14  Atl.  663.     55 

Hancock  Street,  Re,  18  Pa.  26 274,275 

Hannibal  ft  St.  J.  R.  Co.  v.  Husen,  05  U.  S. 

465.  24  L.  ed.  627 174 

Hamberlln  v.  Terry,  Smedes  ft  M.  Ch.  580.  148 
Hamby  v.  Samson  (Iowa)  67  Am.  St.  Rep. 

207.  40  L.  R.  A.  610 05,06 

Hamilton  v.  Savannah,  F.  ft  W.  R.  Co.  40 

Fed.  Rep.  412 627 

V.  Whltrldge,   11  Md.   128,   60  Am. 

Dec.  184 610 

Hamilton-Brown   Shoe  Co.   v.   Saxey,   131 

Mo.  212,  82  S.  W.  1106 600 

Hammersmith  ft  C.  R.  Co.  v.  Brand,  L.  R. 

4  H.  L.  171 720 

Hammett  v.   Philadelphia,   66  Pa.   146,   3 

Am.   Rep.   615 276 

Hammond  v.  Hammond,  55  Md.  575 63 

Harbison  v.  Knozvllle  Iron  Co.  (Tenn.)  63 

S.  W.  055 174 

Hardin  v.  Lee,  51  Mo.  241 607 

Harding  v.  Stamford  Water  Co.  41  Conn. 

87 706 

Harman  v.  St.  Louis,  137  Mo.  484,  88  S.  W. 

1102 204 

Harrington  v.  Provldt'nce,  20  R.  I.  233,  38 

L.  R.  A.  805,  38  Atl.  1 778 

Harris  v.  Great  Barrington,  160  Mass.  271, 

47  N.  B.  881 646.648 

V.  Roof.  10  Barb.  480 208 

Harrlsburg,  The,  110  U.  S.  100.  80  L.  ed. 

858.  7  Sup.  Ct.  Rep.  140. . .  632.  638 
V.  RIckards,  110  U.  S.  100.  30  L.  ed. 

358,  7  Sup.  Ct.  Rep.  140. . .  632.  638 
Harrison  v.  McHerry,  0  Ga.   164,  52  Am. 

Dec.  435 851 

V.  Milwaukee,  40  Wis.  247,  6  N.  W. 

326 856 

narrower  v.  Rltson,  87  Barb.  803 103 

Hart  T.  Moulton,  104  Wis.  340,  80  N.  W. 

600 886 

Hartwell  T.  Guruey,  16  R.  I.  78,  13  Atl. 

113 840 

Harvey  v.  Harvey,  2  P.  Wms.  21 816 

Hasslnger  v.  Holt  (W.  Va.)  34  S.  B.  728.  612 
Hasty  T.  Sears,  167  Mass.  123,  31  N.  B. 

760 677,678 

Hayden  t.  Stoughton,  5  Pick.  528 583 

Hayes  v.  Douglas  County.  02  Wis.  420.  31 

L.  R.  A.  213,  66  N.  W.  482....  865 
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t  T.  Mkblgam  C  B.  Ool  HI  U.  8. 128, 

28  L.  ed.  410,  4  SiipL  Ct.  Bep. 

3119 T. TTT.  828 

Hajbm  t,  Boudmaii,  119  Mam  414 &>4 

Hajs  T.  iUrdem  8  Pa.  409 665 

▼.Pacific  Mail   8.   8.   Co.   17   How. 

598,  15  L.  ed.  254 793 

Haalctt  ▼.  Sinclair,  78  Ind.  488,  40  Am. 

Bcp.  254 185 

Hedges  ▼.  Dixon  Coonty,  150  U.  8.  191,  37 

L.  ed.  1044,  14  Sop.  Ct.Bcp.  71  607 
HcUlgBMUm  ▼.  Boae,  81  Tex.  &2,  13  L.  B. 

A.  275.  18  8.  W.  932 96 

Heitts  ▼.  White,  105  Ala.  870,  17  8o.  185..  338 

Hemalej  ▼.  Myera.  45  Fed.  Ucp.  283 601 

Hcniej  T.  Bute,  98  Tciin.  683,  39  L.  H.  A. 

128,  41  8.  W.  352 169 

Hcnnea«y  ▼•  Boston,  161  llaai.  602,  37  N. 

E.  668 543 

▼.  Donglaa  County,  99  Wla.  129,  74 

N.W.983 854 

HcBBlagton  ▼.  Geoiyla,  163  U.  8.  299.  41  L. 

ed.  166,  16  Sup.  Ct.  Bep.  1086 

155,672 

Henry  ft  C.  Co.  ▼.  Flaherdick,  37  Neb.  207, 

55  N.  W.  643 344 

Henhy  ▼.  Latbam,  46  Ark.  542 335,339 

Ueaae  ▼.  Coinmboa,  8.  A  H.  B.  Co.  58  Ohio 

St.  167,  50  N.  E.  355 76 

Hewitt  ▼.  Steele,  118  Mo.  463,  24  8.  W.  440  715 

HeywoodT.  Bnffaio,  14  N.  Y.  534 602 

Hlsgina  ▼.  Eagleton,  155  N.  T.  466,  50  N. 

B.  287 688 

r.  Flemington  Water  Co.  36  N.  J.  Eq. 

538 726 

T.  Missouri  P.  B.  Co.  104  Mo.  413,  16 

S.  W.  409 405 

T.  Western  U.  Telec.  Co.  156  N.  Y. 

75,  50  N.  K.  500 676.  677,  678 

Hill  T.  Cumberland  Valley  Mot.  Protection 

Co.  50  Pa.  474 512 

▼.  Memphis.  134  U.  S.  108,  33  L.  ed. 

887.  10  Sup.  Ct.  Bep.  562 787 

▼.  Meyer   Bros.    Drug   Co.    140   Mo. 

433,  41   S.  W.  909 651 

Hinckley  ▼.  Somerset,  145  Mass.  326,  14 

N.    B.    166 645.648 

Hinds  ▼.   Pendleton,   Wythe   (Vs.)    [145] 

354 349 

Hlnkle  ▼.  Wilson,  53  Md.  293 67,68 

Hinton  t.  Prttchard,  98  N.  C.  855,  4  S.  B. 

462 752 

▼.  Walston,  115  N.  C.  7,  20  S.  B.  164  752 

HIte  ▼.  Parks,  2  Tenn.  Ch.  378 166 

Hocking  Valley  Coal  Co.  ▼.  Boaser,  63  Ohio 

St.  12.  29  L.  B.  A.  386,  41  N.  B. 

263 343 

Hoeffer  ▼.  Clogan,  171  III.  402,  40  L.  B.  A. 

730,  40  N.  B.  627 101,102 

Hoffman  ▼.  JEtna.  F.  Ins.  Co.  82  N.  Y.  405, 

88  Am.  Dec.  337 512 

▼.  Carow,  22  Wend.  285 775 

Holden  ▼.  Alton,  170  III.  318.  58  N.  B.  556  575 
Holdridge  ▼.  Lee,  3  8.  D.  134,  52  N.  W.  265  15C 
Holbind^y.  Alcock,  108  N.  Y.  312.  16  N.  B. 

305 101 

Hollenbeck  t.  Clow,  9  How.  Pr.  289 190 

Holllna  ▼.  Fowler.  L.  B.  7  H.  L.  757..  774,  775 

Holmes  v.  Martin,  10  Ga.  608 355 

Holum  T.  Chicago.  M.  A  St.  P.  B.  Co.  80 

Wis.  209.  60  N.  W.  99 77 

Home  Ins.  Co.  r.  Bethel,  142  III.  537,  32  N. 

E.  510 612 

Hope  T.  Deaderick,  8  Humph.  8,  47  Am. 

Dec.  607 160 

Hopkins  T.  Cromble,  4  N.  H.  620  103, 104. 105 
▼.  Oxiey   Stare   Co.   49   U.   S.   App. 

709.  83  Fed.  Bep.  912,  28  C.  C. 

A-  90 02 

Horn  T.  Baltimore.  30  Md.  218 832 

Homer  ▼.  United  States.  147  U.  S.  449.  87 

L.  ed.  237.  13  Sup.  Ct  Bep.  409  782 

HortonT.  White,  84  N.  C.  297 752 

Hough  T.  Texas  A  P.  B.  Co.  100  U.  8.  213, 

25  L.  ed.  012 75 

House  T.  Metcalf,  27  Conn.  631 169 

Houston  A  T.  C.  B.  Co.  r.  Bider,  62  Tex. 

267 409 

HoTen  T.  Employers'  Liability  Assur.  Corp. 

93  Wis.  201,  32  L.  B.  A.  388,  67 

N.    W.   46 772 

HoTenden  t.  Annesley,  2  Sch.  ft  Lef.  684. .  517 

Howard  t.  Castle,  6  T.  B.  642 348 

T.  DenTer  A  B.  G.  B.  Co.  26  Fed.  Bep. 

837 409 

48  L.  R.  A. 


HowsM  T.  BebUa^  1  LoA  OS 4.'i0 

T.Whcatlcy,   15   Lea,  607 5^ 

Howard  County  t.  Chicago  A  A.  B.  Co.  130 

Mo.  652,  328.  W.  651 715 

Howe  T.  Cambridge,  114  Maas.  388 278 

Howell  T.  Learitt,  95  N.  Y.  617 302 

Howland  t.  Knox,  59  Iowa,  46.  12  N.  W. 

777 837 

Hoxie  T.  Carr,  1  Samn.  188,  Fed.  Cas.  No. 

6 Mtt  ........  304 

Hnda  t.  Americu' GinoGMw'Col'i54 'n!*Y. 

474,  40  L.  B.  A.  411,  48  N.  B. 

897 76 

HndnaU  t.  Ham,  172  III.  76,  49  N.  B.  985  55S 

Hudson  T.  Bishop.  82  Fed.  Bep.  519 518 

Huff  T.  Cook,  44  Iowa,  639 5:{0 

Hull  T.  Deering,  80  Md.  432,  81  AtL  416  67. 6^ 
Hunrtwidt  Twp.  t.  Long,  92  U.  8.  642,  23  L. 

ed:  7527rrr. 7S8 

Humes  T.  Fort  Smith,  93  Fed.  Bep.  857...  T&i 
Humphreys  y.  Perry,  148  U.  S.  ^7,  37  L. 

ed.  587,  13  Sup.  Ct.  Bep.  711..  121 

HuntT.  DlYlne,S7  lU.  13f. 56tf 

T.  Loucks,  38  Cal.  872.  99  Am.  Dec. 

404 607 

Hurd  T.  Blckford,  85  Me.  217.  27  Atl.  107. .  5:: 
Huron  ▼.  Second  Ward  Say.  Bank,  57  U.  8. 

App.  593,  86  Fed.  Bep.  272,  30 

C.   C.    A.    88 7H7. 7S3 

Hnsten  t.  Cincinnati  A  Z.  B.  Co.  21  Ohio 

St.  235 l«r> 

HydimnUe  Works  y.  Orr,  83  Pa.  332 2i^3 


I. 

Illinois  Conference  Female  College  y.  Coop- 

er,  25   III.   148 274 

Illinois  C.  B.  Co.  y.  Norwl<U  148  III.  29. 

35  N.  E.  358 759 

lUlnote  Steel  Co.  y.  Schymanowakl,  162  111. 

447.44  N.  E.  876 762 

Indiana,  B.  A  W.  B.  Co.  y.  Allen,  100  Ind. 

409 250 

Indianapolis  y.  Consumers*  Gas  Trust  Co. 

140  Ind.  107,  27  L.  B.  A.  514. 

39  N.  B.  433 45 

y.  Emmelman,  108  Ind.  530,  9  N.  B. 

155.... 294 

Ingeraoll  y.  Newton  (N.  J.)  45  Atl.  506..  722 
Ingle  y.  Norrington,  126  Ind.  174,  25  N. 

B.  900.?. 46 

lyaU  y.  Willis,  17  Waah.  645.  60  Pac  467. .  843 


J. 

Jackson  y.  Holbrook,  88  Minn.  494,  82  N. 

W.  852 :«« 

y.Klp.  8  N.  J.  L.  241 583 

y.  Phillips,   14  Allen,  556 101 

Jackson  ex  dem.  Sparkman    y.    Porter,    1 

Paine,     457,     Fed.     Cas.     No. 

7,143 838 

Jackson  Architectural  Iron  Wortca  y.  Hurl- 
but,  158  N.  Y.  84,  62  N.  B.  665  675 
Jacksonyllle,  T.  A  K.  W.  B.  Co.  y.  Adams. 

28  Fla.  631,  14  L.  B.  A.  533. 

10  So.  466 250 

Jacobs,  Be,  98  N.  Y.  107,  60  Am.  Bep.  636  778 
y.  San    Francisco    City    A    County 

Supers.   100   Cal.  121,  84   Pac. 

Jaeoby*s  Appeal'.  *67  Piu  isiV.V.'.V.V.V.'."!  836 

Jacoulns  y.  Com.  9  Cush.  279 39<$ 

James  y.  Hubbard,  1  Paige,  228 567 

y.  Kansas,  &  Mo.  667 715.716 

y.  Kelley,  107  Ga.  446,  83  S.  B.  425  351 
Jansen  y.  Jersey  City,  61  N.  J.  L.  243,  39 

Atl,  1025 lOfi 

Jefferson  County   Nat.   Bank  y.  Townley, 

159  N.  Y.  490.  54  N.  B.  74 125 

Jeffries  y.  SUte,  40  Ala.  881 395 

Jenkins  y.  Hogg.  2  Tread  way  Const.  821..  340 

Jersey  City  y.  Jersey  City  A  B.  B.  Co.  20  ^ 

N.  J.  Bq.  866 721 

Jewell  y.  Lee,  14  Allen,  146 56 

Jewett  y.   New  Hayen,   88  Conn.   868,   9 

Am.  Bep.  382 704 

Johnson  y.  HIgglns,  58  Conn.  238,  1  Atl. 

616 219 

y.  Moeer,  72  Iowa,  623,  84  N.  W.  814  260 
Johnston  y.  District  of  Columbia,  118  U.  S. 

19,  80  L.  ed.  75,  6  Sup.  Ct.  Bep.  ^ 

923 , T81 


GiTAnovs. 
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MlUte  T.  Brofwn,  14  Waah.  185.  44  Pae.  140  343 

J«MST.  Chandler.  40  Ind.  688 235 

T.Chllda,  8  Key.  121 772 

▼.  Detroit  Bd.  of  Edn.  88  Mich.  871, 

50  N.  W.  809 174 

▼.  Jonea,  117  N.  C.  254.  23  8.  B.  214  752 

T.  lieeman,   69   Me.   489 583 

▼.  Morley,  1  Ld.  Raym.  290 564 

T.  New  HaTen,  84  Conn.  1 704 

T.  New  Orleana  &  8.  R.  Co.  ft  Immi- 
gration Aaao.  70  Ala.  227 246 

T.  St.  Louia  8.  W.  R.  Co.  125  Mo.  666, 

26  L.  R.  A.  718,  28  S.  W.  883. .  406 

T.Bcnllaid  [1898]  2  Q.  B.  565 678 

T.  State,  16  Arlc.  261 895 

JopllB  Conaol.  Min.  Co.  t.  Joplln,  124  Mo. 

129,  27  8.  W.  406 717 

Jeffenaoii  t.  Johnaon  Chair  Co.  169  III.  429, 

48  N.  B.  822 582 

Jndce  T.  Speneer,  12  Utah,  242,  48  Pac. 

1097... .....7 796 

JaaUee  t.  Galon,  76  N.  C.  442 817 

▼.  Neaqaehoning   Valley   B.    Co.    87 

S.  28.. .r 246,247,248 

Jatta  ▼.  Hoffhea,  67  N.  T.  267 279 


KampT.  Kamp,  59  N.  T.  212 682 

Kanaaa  P.  B.  Co.  ▼.  Mihiman.  17  Kan.  224  251 

T.Mower.   16  Kan.  578 841 

Karelaen  t.  Son  Fire  Office,  122  N.  T.  545, 

25N.  E.  921 426,430.481 

KaaiuBaii  t.  Paraona.  70  Conn.  295,  89  Atl. 

179 219 

Kearney  t.  Taylor,  16  How.  494.  14  L.  ed. 

787. 850 

Keatea  ▼.  Lyon.  L.  R.  4  Ch.  218 66 

Kcatlns  ▼.  American  Refrigerator   Co.   32 

Mo.  App.  298 454 

Keata  ▼.   National   Heeling  Mach.  Co.   21 

U.   S.   App.  656,  65  Fed.   Bep. 

940.  18  C.  C.  A.  221 99 

Kebble.  Bzparte,  11  Yea.  Jr.  600 784 

Keeney  ft  w.  Mfg.  Co.  T.  Union  Mfg.  Co.  89 

Conn.  676 703 

Kellogg  T.  New  Britain,  62  Conn.  282,  24 

Atl.  996 705 

T.  Bobinaon,  6  Vt.  276,  27  Am.  Dec. 

650 166 

Kelly  ▼.  Sherlock,  L.  R.  1  Q.  B.  686 238 

KelaoT.  Coming,  1  Bedf.  802 583 

Kemper  r.  LonUTllle.  14  Biidi,  87 804 

Kempton  t.  State  Ina.  Co.  62  Iowa,  88,  17 

N.   W.   194 612 

Kendrtck  t.  Latham.  25  Fla.  819,  6  So.  871  836 
Kennedy  t.  Milwaukee  ft  St.  P.  .R.  Co.  22 

Wla.  581 249 

Kent  T.  Church  of  St.  Michael,  136  N.  T. 

10.  18  L.  R.  A.  331.  32  N.  B.  704  812 
Kratncky  Mat.  Ina.  Co.  t.  Jenka,  6  Ind.  108  612 
Kenyon  t.  See,  94  N.  Y.  563.  29  Bun.  212  583 
Keown  ▼.  St.  Loals  R.  Co.  141  Mo.  86.  41  S. 

W.  926 406 

Keman'a  Sacceealon,  52  La.  Ann.  48.  26  So. 

749 83 

Keyport  ft  M.   P.   S.   B.   Co.   t.   Farmera* 

Tranap.  Co.  18  N.  J.  Bq.  511..  728 
Key  a  ▼.  Pennaylyania  Co.  (Pa.)  1  Cent.  Bep. 

893.  8  Atl.  15 409 

KhroD  ▼.  Brock,  144  Maaa.  616,  11  N.  B. 

748 160 

Kiley  ▼.  Kanaaa,  87  Mo.  103.  56  Am.  Rep. 

443 202 

Kllgo  ▼.  Caatleberry.  88  Oa.  512,  95  Am. 

Dec  406 860 

Klllebrew  t.  Hlnea,  104  N.  C.  182,  10  S.  B. 

169 752 

Kllpatrick  T.  Baltimore,  81  Md.  193.  27  L. 

B.  A.  646,  81  Atl.  806 60.68 

KlmbaU,  Be,  166  N.  T.  62,  49  N.  B.  331. . . .  682 
▼.  Kimball,  174  U.  S.  168,  43  L.  ed. 

934.  19  Sap.  Ct  Rep.  639 509 

King  T.  American  Tranap.  Co.  1  Fllpp.  1, 

Fed.  Caa.  No.  7.787 154 

T.Bedford  LeTel,  6  Baat,  856 415 

T.Bonrae,  7  Ad.  ft  El.  58 306 

T.  Commlaaionera  of  Sewera,  8  Bam. 

ft  C.  856 863 

T.Ellla.  5  Bam.  ft  C.  895 895 

Kingman,  Petitioner.  153  Masa.  566.  12  L. 

R.  A.  417.  27  N.  B.  778 494 

48  L.  R.  A. 


Klnnler  t.  Klnnier.  46  N.  Y.  648,  6  An. 

Bep.  132 688 

Klnaley  t.  Chicago,  124  III.  369,  16  N.  B. 

2Q0     .  ^ ,  282 

Kirk  T.  Kirk,  137  V.'y.' 610,*83  N.' B.' 652  812 
Kirkpatrlck  t.  Eagle  Lodge  No.  32.  26  Kan. 

384.  40  Am.  Rep.  316 238 

Klttlnger  t.  Buffalo  Traction  Co.  64  N.  B. 

1081.  160  N.  Y.  877 828.829 

Knaaaa  t.  Broa,  107  Pa.  85 159 

Knfteland  t.  American  Loan  ft  T.  Co.  136 

U.  S.  95,  34  L.  ed.  879,  10  Sup. 

Ct.   Rep.  950 509 

Knickerbocker  L.  Ina.  Co.  t.  Pendleton.  112 

U.  S.  696.  28  L.  ed.  866.  5  Sup. 

Ct.  Rep.  314 430,432 

Knlaley  t.  Chicago,  134  lU.  359,  16  N.  B. 

260.7 263 

T.  Pratt,  148  N.  Y.  382,  32  L.  R.  A. 

867,42  N.  B.  086 76 

Knowlea  t.  Luce,  F.  Moore.  109 416 

KnozT.  New  York,  55  Barb.  404 103 

T.  Pioneer  Coal  Co.  90  Tenn.  546.  18 

S.  W.  256 582 

Koehler  t.  Adler.  78  N.  Y.  287 119 

T.  Hill.  60  Iowa.  548.  14  N.  W.  788. 

15  N.  W.  609 654 

Kranae  t.  Morgan,  58  Ohio  St.  26,  40  N.  B. 

886. 77 

Kraagar  t.  Wiaconaln  Teleph.  Co.  81  N.  W. 

1041 : 828 


L. 

Lafayette  t.  Budi.  19  Ind.  826 711 

T.Spencer.  14  Ind.  399 711 

Lafferty  t.  Chicago  ft  W.  M.  B.  Ca  71  Mich. 

35,  88  N.  W.  660 343 

Lafon  T.  Lafon.  2  Mart.  N.  S.  671 80 

Lalng  T.  Blgney.  160  U.  S.  642,  40  L.  ed. 

528,  16  Sup.  Ct.  Rep.  866 683 

Lake  County  t.  Oraham.  130  U.  S.  674,  32 

L.  ed.  106570  Sup.  Ct.  Rep.  654  787 
Lake  Brie  ft  W.  R.  Co.  t.  Craig.  37  U.  S. 

App.  654.  73  Fed.  Rep.  642.  19 

C.  C.  A.  631 74,77 

T.  Prieat.  181  Ind.  418,  81  N.  B.  77  164 

Lake  Shore  ft  M.  S.  R.  Co.  t.  McCormick, 

74  Ind.  440 74 

T.  Ohio.  173  U.  S.  285.  43  L.  ed.  713. 

19  Sup.  Ct.  Rep.  465 672 

T.  Prentice.  147  U.  S.  101.  37  L.  ed. 

97.  13  Sup.  Ct.  Rep.  261..  214,216 
T.  Smith.  173  TT.  S.  684.  48  L.  ed. 

858.  19  Sup.  Ct.  Rep.  666. .  254,  671 
Lamb  t.  Cain.  129  Ind.  846.  14  L.  R.  A. 

518,  29  N.  B.  18 861 

Lambeck  t.  Grand  Rapida  ft  I.  R.  Co.  106 

Mich.  612.  64  N.  W.  479 646 

Lampe  t.  Manning,  88  Wla.  673 468 

Lampman  t.  Van  Alatyne,  94  Wla.  417.  69 

N.  W.  171 834.888 

Lange,  Bx  parte,  18  Wall.  163,  21  L.  ed. 

872 395,896 

Langworthy  t.  Green  Twp.  96  Mich.  93.  64 

N.  W.  697 646,648 

Lanaburgh  t.  Dlatrlct  of  Columbia,  11  Aop. 

D.  C.  512 781.782 

Lant*8  Appeal,  95  Pa.  279.  40  Am.  Rep. 

646 664 

Laugher  t.  Pointer,  6  Bam.  ft  C.  647 678 

Lawaon  t.  Kolbenaon.  61  111.  405 859,862 

Lawton  t.  Steele,  152  U.  S.  136,  88  L.  ed. 

388.  14  Sup.  Ct.  Rep.  499  224.  778 

Laaard  t.  Wheeler.  22  Cal.  139 156 

liCach  T.  Curtln.  123  N.  C.  85.  31  S.  B.  269  752 
Ledyard  t.  Butler.  9  Paige.  136.  87  Am. 

Dec.  379 67 

Leech  t.  Uillaman.  8  Lea.  747 142 

Lehman  t.  Clark.  174  111.  279.  48  L.  B.  A. 

648.  51  N.  B.  222 867,868 

Lahnan  t.  Dtckaon,  148  U.  8.  71,  37  L.  ed. 

378,  13  Sup.  Ct.  Rep.  481 328 

Lelay  t.  Hardin.  186  U.  S.  100,  84  L.  ed. 

128.  3  Intera.  Com.  Rep.  86,  10 

Sup.  Ct.  Rep.  681 420 

Leioop  T.  Port  of  Mobile.  127  U.  S.  640. 

32  L.  ed.  811.  2  Intera.  Com. 

Rep.  134.  8  Sup.  Ct  Rep.  1380  420 
Leomlnater  t.  Con&nt.  189  Maaa.  884,  2  N. 

B.  690 278 

Lepnick  t.  Gaddis.  72  Miaa.  200,  26  L.  R. 

A.  686.  16  So.  218 298 
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Leslie  ▼.  LorlllaPd,  110  N.  T.  519,  1  L.  B. 

A.  456,  18  N.  B.  863 854 

▼.St.  Louis,  47  Mo.  474 599 

Letts  T.  Kenler,  54  Ohio  St.  73,  40  L.  B. 

A.  177.  42  N.  K.  765 734 

Llebermaim  t.  Milwaukee,  89  Wis.  886,  61 

N.  W.  1112 854.855 

Llgrhtbody  r.  North  American  Ins.  Co.  23 

Wend.  18 430 

Lightner  t.  Peoria,  150  111.  80.  87  N.  E.  60  330 
Llflie  T.  Dander,  62  Wis.  198,  22  N.  W.  467  840 
Llnander  ▼.  LongsUff,  7  S.  D.  157,  63  N. 

W.  775 157 

Llnderberg  t.  Crescent  Min.  Co.    0    Utah, 

163.  83  Pac.  692 762 

Llness  v.  Hesing,  44  111.  113,  92  Am.  Dec. 

153 848 

Lipman  t.  Niagara  P.  Ins.  Co.  121  N.  T. 

454.  8  L.  B.  A.  719,  24  N.  B. 

699 426.430,481 

Litchfield  Coal  Co.  t.  Taylor,  81  III.  590. .  76 
Uttle  ▼.  Bowers.  134  U.  8.  548.  33  L.  ed. 

1016,  10  Sup.  Ct.  Bep.  620....  508 
Littleton  T.  FriU,  65  lowv^  488.  54  Am. 

Bep.  19,  22  N.  W.  641 610 

LlTermon  y.  Boanoke  A  T.  Biyer  B.  Co.  109 

N.  C.  52,  13  8.  B.  784 261 

LlTlngston  t.  Moore,  7  Pet.  482,  8  L.  ed.  755  309 

Lloyd  T.  Gurdon*  2  Swanst.  181 846 

Locke  T.  Homer,  131  Mass.  93 772 

▼.  Willingham,  90  Oa.  297,  25  8.  B. 

693 849 

Locke's  Appeal,  72  Pa.  498,  13  Am.  Bep. 

716 178 

Lockwood  T.  St.  Louis,  24  Mo.  20 609 

Lomax  t.  Lomaz,  11  Yes.  Jr.  48 816 

London  B.  A  S.  C.  B.  Co.  t.  Tmman,  L.  B. 

11   App.   Cas.   45 729 

Long  T.  State.  74  Md.  565,  12  L.  B.  A.  425, 

22  Atl.  4 781,782 

Lord  T.  American  Mat.  Accl.  Asso.  61  N. 

W.  293,  26  L.  B.   A.  741 

Los  Angeles  t.  Toed,  112  Cal.  819,  44  Pac. 

580 788,789 

Louisiana  v.  Texas,  176  U.  8.  1,  44  L.  ed. 

347,  20  Sop.  Ct.  Bep.  251 828 

LoalsTlUe  A  N.  B.  Co.  ▼.  Com.  97  Ky.  675, 

31  S.  W.  476 525 

T.  Dooley,  78  Ala.  524 454 

T.  Hays,  11  Lea,  882,  47  Am.  Bep. 

291 863 

y.  Kentucky,  161  U.  8.  677,  40  L. 

ed.  849,  16  Sup.  Ct.  Bep.  714 

526.  672 

▼.  Mossman,   90   Tenn.    157,    16   S. 

W.  64 863 

LaolSYlUe.  N.  A.  ft  C.  B.  Co.  ▼.  Godman,  . 
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Warren  y.  Barber  Asphalt  Paving  Co.  115 

Mo.  580.  22  S.  W.  490 284 

y.  Makely,  85  N.  C.  12 752 

Warren   Mills   v.    New   Orleans   Seed   Co. 

65  Miss.  391,  4  So.  298 611 

Warrensburg  ex  rel.  Colbern  y.  Miller,  77 

Mo.   56 590 

Washer  y.  Bullitt  County,  110  U.  8.  558, 

28  L.  ed.  249,  4  Sup.  Ct.  Re^. 

249 :.   493 

Washington  Avenue.  Re,  69  Pa.  852,  8  Am. 

Rep.  255 275 

Washington    Dlst.     Twp.    y.    Thomas,    59 

Iowa,  50,  12  N.  W.  767 636 

Washington  F.  Ins.  Co.  v.  Kelly,  82  Md. 

421,  8  Am.  Rep.  149 512 

Washington  Gaslight  Co.  v.  Lansden,  172 

U.  8.  584,  48  L.  ed.  543,  19  Sup. 

Ct.   Rep.  296 216 

Waterloo  Woolen  Mfg.   Co.   v.   Shanahan, 

128  N.  Y.  346,  14  L.  R.  A.  481, 

_  28  S.   E.  358 829 

Waters  v.  Lllley,  4  Pick.  145,  16  Am.  Dec. 

333 618 

Watklns  v.  Milwaukee,  52  Wis.  98,  8  N. 

W.  823 86f( 
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Watson  T.  Botcher,  87  Han,  891 689 

T.   Joneg,   18  WftlL  679,  20  L.   ed. 

666 861,  862 

T.  Wataon,  56  N.  C.  (8  Jones,  Eq.) 

400 817 

WftTwlj  ▼.  Page  (Iowa)  40  L.  B.  A.  465. 

note 863.  864 

Wajmnn  y.  Torreyaon,  4  Ney.  124 809 

Wayoe  r.  Commercial  Nat.  Bank,  52  Pa. 

849 519 

Weathen  y.  Borden,  124  N.  C.  610,  82  8.     _ 

E.  881 442 

Weber  y.  Anderson.  78  111.  439 834 

Webster  y.  Harwlnton.  82  Conn.  131 491 

y.  Morris,  66  Wis.  366,  57  Am.  Ren. 

278,  28  N.  W.  353 582,  688 

Wedderbonm's  Case,  Foat.  C.  L.  22 486 

Weed  y.  Black,  2  MacArtb,  268 298 

Weluner  y.  Fokenga,  67  Neb.  510,  78  N. 

W.  28  : 862 

Weia  y.  Sfadlson,  75  Ind.  241,  89  Am.  Bep. 

135 711 

Weller  t.  Barnes,  15  liinn.  461,  GIL  376, 

2  Am.    Bep.   150 772 

WeUi  T.  Alexander,  130  N.  Y.  642,  15  L. 

B.  A.  218,  29  N.  B.  142 688 

y.   Calnan,   107  Mass.   514,  9  Am. 

Bep.  65 518 

Wesleran     Academy     y.     Wilbraham,    99 

Maas.  599 549,  558 

West  y.  New  York,  10  Paige.  539 610 

Western  College  of  Homeopathic  Medicine 

y.  CleyeUnd,  12  Ohio  St.  875..  624 
Western  N.   C.   B.  Co.  y.  Deal,  90  N.  C. 

110 240 

Western  Paying  k,  Snpplj  Co.  y.  Citizens' 

Street  B.  Co.  128  Ind.  630,  10 

Lu  B.  A.  770,  26  N.  B.  188,  28 

N.    B.    88 45 

Western   Star   Lodge  Case,   88   La.   Ann. 

620 82 

Western  Town-Lot  Co.  y.   Lane,  7  8.   D. 

599.  65  N.  W.  17 789 

Western  U.  Teles.  Co.  y.  Alabama  State 

Bd.   of  Assessment,  182  U.   S. 

478.   88   L.   ed.   409.   2   Inters. 

Com.  Bep.  726, 10  Sup.  Ct.  Bep. 

161  ..  . :.  420 

y.  American  U.  Teleg.   Co.   65  Ga. 

160.  88  Am.   Bep.   781 855 

T.  Atty.  Gen.  of  Massachusetts,  125 

U.  S.  530,  81  L.  ed.  790,  8  Sup. 

Ct.  Bep.  961 :.  794 

T.  James,  162  U.  S.  650.  40  L.  ed. 

1105,  16  Sup.  Ct  Rep.  934.155,  672 
West  Hartford  y.  Hartford  Water  Comrs. 

44  Conn.  860 702 

Westmoreland  &  C.  Natural  Gas  Co.  y.  De 

Witt,  180  Pa.  249.  5  L.  B.  A. 

732,   18  Atl.   725 750 

Weston  y.  Lumley.  88  Ind.  486 192 

Whaalan  y.  Mad  Rlyer  &  L.  E.  B.  Co.  8 

Ohio  St.   249 409 

Wheeler  y.  Collier,  Moody  &  M.  123 848 

Wheeler's  Appeal.  45  Conn.  806 492 

Wheeling  P.  ft  C.  Transp.  Co.  y.  Wheel- 
ing. 99  U.  8.  278,  25  L.  ed.  412  792 

White  y.  Crew,  16  Ga.  416 850 

y.  Northwestern  N.  C.  B.  Co.  118 

N.  C.  612,  22  L.  B.  A.  627.  18 

8.  K.  830 449,  451.  452 

White  Lick  Quarterly  Meeting  of  Friends 

y.  White  Lick  Quarterly  Meet- 
ing of  Friends.  49  Ind.  186. ...  861 
Whitney,  Re.  158  N.  Y.  259.  47  N.  E.  272  664 
y.  Union  B.  Co.  11  Gray,  859,  71 

Am.  Dec.  715 56 

Whitney   Nat.   Bank  y.   Parker,   41  Fed. 

Bep.  402 611 

Whiton  y.  Whlton,  179  111.  82,  68  N.  E. 

722 663 

Wilcox  y.  Smith,  5  Wend.  282,  21  Aul  Dec. 

213 416 

Wilder  y.  Chicago  ft  'W.  M.  R.  Co.  70  Mich. 

382.  38  N.  W.  280 848 

Wlldey  y.  Collier,  7  Md.  278,  61  Am.  Dec. 

846 845 

Wilkes  y.  Rogers,  6  Johns.  6C3 816 

WUUns  y.  NlcoliS,  99  Wis.  178.  74  N.  W. 

103 884,  836 

y.  Young,  144  Ind.  1,  41  N.  B.  68  286 
WOklnson  y.  LeUnd,  2  Pet.  627,  7  L.  ed. 

542 224 

T.  St.  Louis  Sectional  Dock  Co.  102 

-^^  ^   Jto-  180.  14  S.  W.  177 608 

Winsrd  y.  Wood,  164  U.  S.  502,  41  L.  ed. 

581.  17  Sup.  Ct  Rep.  176....  629 
4S  L.  F.  A. 


WUUams  y.  Colwell,  18  Misc.  899,  48  N. 

Y.  Supp.  720 411 

y.  Eraleston,  170  U.  S.  804,  42  L. 

ed.  1047,  18  Sup.  Ct  Rep.  617  603 

y.  Hassell,  74  N.  C.  434 817 

y.  Missouri  P.  R.  Co.  109  Mo.  482, 

18  S.  W\  1098 886.  388.  389 

y.  St  Louis  ft  S.  F.  R.  Co.  119  Mo. 

816.  24  S.  W.  782 407 

y.  Saunders,  5  Coldw.  60 

136,  138,  140,  141.  142.  146 

Williams  College  y.  Wllllamstown  Assess- 
ors.  167  Mass.   505.   46   N.   E. 

394    550.551,558 

WUllamsport  y.  Beck,  128  Pa.  147.  18  Atl. 

829  ..  .7 276 

WllUs  y.  Lowe,  5  Notes  of  Cases,  428.  .663.  663 
Wlllysms  y.  Baltimore,  88  L.  J.  Ch.  N.  8. 

461 847,  851 

Wilson  y.  Cleayeland,  80  Cal.  192 189 

y.  Huron  Bd.  of  Edu.  (S.  D.)  81  N. 

W.  952 787 

y.  Little,  2  N.  Y.  443,  51  Am.  Dec 

307 110 

y.  Roots,  119  III.  879,  10  N.  B.  204  563 
y.  Winona  ft  St  P.  R.  Co.  87  Minn. 

826,  33  N.  W.  908 74 

Wilton  y.  Weston,  48  Conn.  825 96 

WInchell  y.  Hicks.  18  N.  Y.  558 119 

Winchester   y.  Capron,   68   N.    H.   605,   4 

AtL  795 103 

y.  Redmond,  98  Vs.  711,  25  S.  B. 

1001 332 

Wlnshlp  y.  Enfield.  42  N.  H.  197 104 

Wlnslow  y.  Bromlch.  54  Kan.  300,  88  Pac. 

276 250 

Winter  y.  Thlstlewood,  101  111.  450 614 

Wltman  y.  Reading,  169  Pa.  875,  82  AtL 
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Witt  y.  St  Paul  ft  N.  P.  R.  Co.  88  Minn. 

122,  85  N.  W.  862 834 

Wltte  y.  Stlfel,  126  Mo.  808,  28  S.  W.  891  294 
Wollman  y.  Ruehle,  100  Wis.  81,  75  N.  W. 

425 834.  836 

y.  Ruehle,  104  Wis.  603,  80  N.  W. 

919 885,  836 

Wood  y.  Locke,  147  Mass.  604,  18  N.  B. 

678   74 
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Wortman  y.  Klelnschnildt,  12  Mont.  816, 

80  Pac.  280 848 
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781 715 

y.  Saunders,  65  Barb.  214 103 

y.  Templeton,  182  Mass.  49 648 
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53   N.    W. 


"SI:, 


York  T.  Merrttt,  77  9.  C.  218. 


Zanone  y.  Moniid  City,  103  UL  652 
Zent  y.  Heart,  8  P»- JMT; •••«••  V-T 
Ziehen  v.  Bmith,  148  N.  T.  558,  42 

1080 

Pamia,  141  Ind.  430,  40 
1085 


N.  B. 


265 

517 


N. 


688 


STATUTES  AND  CONSTITUTIONS  CITED,  CONSTRUED,  ETC 


Statutet. 

1  Kdw.  YL  duip.  14.     Deylses  for    proeor- 

ins  masses  yoid. . . .  101 

13  KUs.  chap.  5.     Fraudulent    and   yolun- 

tary    convejances.  •     67 

1601.  43  Elix.  chap.  4.       Charities 101 

29  Car.  IL  cliap.  7.     Closing   public   offices 

on  Sunday 463 

0  Anne,  chap.  14.     Bills  of  exchange,  yoid  846 
1824.  5  Geo.  IV.,  chap.  83.         Arrest      and 

punishment     of     per- 
sons   223 

42  Geo.  III.  chap.  110.  i  2.    Lottery 782 

1  Vict.  chap.  26.     Statute  of  wills 663 

1  &  2  Vict.  chap.  38.  Arrest  snd  punish- 
ment of  persons. . . .  223 

1  &  2  Vict.  chsp.  110,  I  13.     JudgmenU. . .  337 
15  A  16  Vict.  chap.  24.      **Lord    St.    Leon- 
ards* act" 665 

31  &  32  Vict.  chap.  52.     Arrest  and  pun- 

ishment of  persons.  223 

32  A  33  Vict.  chap.  0».     Arrest  and  pun- 

ishment of  persons.  223 
1872,  I  52.     Coal  mines  regulation  act....     75 

United  States. 

Conatitution, 

Art  1,  I  8.     Interstste  commerce 508 

Art  1,  I  8,  subd.  3.  Power  of  Congress 
to  regulate  com- 
merce   154 

Art  1,  I  10.  Impairing  obligation  of  con- 
tracts   495,  508 

Art  1,  I  10,  cL  2.     Duties  on  ImporU  or 

exports 606 

Art  4,  I  1.     Full  faith  and  credit  to  be 

giyen 133,  683 

Art  4,  I  2.     Priylleges  and  immunities  of 

citizens 508 

Amend.  1.  Prohibiting  religions  estab- 
lishment   101 

Amend.     4.     Unreasonable    searches    and 

seizures 223 

Amend  8.  Cruel  and  unusual  punish- 
ments  223 

Amend.  14.    Equal  protection  of  law 

....  114.232.842. 
896,405.505,508 

Amend.  14,  I  1.     Due  process  of  law 

598,  742,  778 

Treaties. 

1850.  Between   the    United    States    and 

Swiss  Republic 83 

Biatutes, 

1851,  March  8,  I  3.     Limited  liability  of 

owners  of  vessels. .      36 

1863,  I  86.     Notional  banking  act 109 

1864,  June  3.  i  85.     National  l^anklng  act  109 
1884,  June   26.    |    18.     LlabiUty   of   shlp- 

ownpr 37 

,   1886,  June  10,  I  4.     Liability  extended  to 

all  Tessels 87 

1887,  March  8.     Suit  against  receivers 380 

1892,     July    20.     Preservation    of    public 

peace  In  District  of 

Columbia.*  ....  ••  222 
48L.B.A. 


1808,  June  18.     Raising  revenne  to  meet 

war  expenditures. . .  306 

1898*  July  8.  Preservation  of  public  peace 
In  District  of  Col- 
umbls 222 

Statutet  at  Large. 

Vol  0,  p.  635,  chap.  43.     Umlted  UabiUty 

of  vessel  owners. . .     86 

Vol     13,     p.     no,    chap.    106.     NaUonal 

banking   act 110 

Vol.  13,  p.  114,  chap.  106.     NaUonal  bank 

act 112 

Vol  23.  p.  57,  duip.  121.     UablUty  of  ship 

owner 37 

VoL  24,  p.  70,  chap.  421.  Liability  ex- 
tended to  all  vessels     37 

VoL  24,  p.  554.     Suit  sgalnst  receivers..  380 

VoL  28,  p.  500.     Wilson  act 420 

Revised  Statutes,  1878. 

i  4283.  Limited  liability  of  vessel  own- 
ers      36 

I  4284.     General  average  of  losses 40 

i  4285.  Transfer  of  interest  of  ship  own- 
er to  trustee 40 

{  4601.  Penalty  for  harboring  or  secret- 
ing seaman 154 

Revised  Statutes,  ed.  1891, 

VoL  L  p.  443.     Liability  of  ship  owner. . .     37 
VoL  1,  p.  494.     Liability  extended  to  all 

vessels 37 


I  14. 


Almbana. 

Bin  of  RighU. 

Right  and  Justice 

Statutes. 


342 


Rates  of  toll  on  Plorence 

Bridge 600 


1805.  Fab.  0. 


Bandels  d  HilVs  Digest. 

I  8040.     Property  subject  to  execution 33.1 

i  8472.    Conveyances    to    defraud    credit- 
ors     .^H.') 

14204.     Lien  of  Judgment anr* 

Colorado. 

Bill  of  Rights. 

16.     Right  and  Justice .341 

Statutes. 

1803.  p.  825,  chap.  117.  {  18.     Allowance 

of  attorney's  fees .H4i 

Mills*  Annotated  Statutes. 

I  1085.     Appeals 340 

Conneotioiit. 

Constitution. 

Art.  1.  i  2.     Political  power 41>4 

Art.  8.     Legislative  department 497 

Art.  4.     Executive  department 497 

Art.  6.     Qualification  of  electors 407 

Art.  10,  J  2.     Election  of  town  officers...  497 
Art.  10,  I  8.     Effect  of  Constitution  on  ex- 
isting rights 407 


ClTATXQMi. 


Wl 


1879,   I  SO.     Practice  act 219 

1887,  p.  746,  chap.  126.  EsUbliatament 
of  free  public  lilgh- 
ways 481 

1893,  p.  895,  chap.  239.  MainUinlng  high- 
way  485 

1895,  Max  24,  p.  680,  chap.  168.     Main- 

tainJng  highway. . . .  486 

l.S^5.  June  28,  p.  485,  chap.  843.  Connec- 
ticut river  bridge 
and  highway  dla- 
trlct 487 

L897.  chap.  194«  I  6.     Special  finding  of 

facta 218 

Speoial  Acts. 

1871,  Vol.  7,  p.  206.     Charter  of  Water- 

bury 704 

18S1,  Vol.  9,  pp.  238  et  aeq.     Charter  of 

Waterbury 704 

1^^,  p.  839.     Charter  of  Waterbury....  704 

1&84,  p.  964.     Charter  of  Waterbury 704 

Revision,  1875. 

P.  444,  chap.  18,  |  10.     Facti  to  appear 

on  record 219 

Oeneral  Statute; 

Parties  defendant 496 

Power  of  court 406 

Counterclaim 400 


I  884. 
»  887. 
f  ^1>0. 
«  1107. 
I  IIU. 


Special  finding  of  fact 218 

Findings  and  records  of  courts..  '"'" 


218 


Delaware. 


I».  8S9,  I  11. 


Revised  Laws. 
Statute  of  limitaUons 616 

Georgia* 

Constitution, 

Art.  4,  I  2.  T  4.     Competition 802,  528 

Statutes. 

1878-79,  p.  196.     Power  of  corporation  to 

purchase  stock 627 

1S80-81.  p.  165,  I  16.     Railroad  law 856 

ift^l,  Oct.  24.     Incorporation  of  bank....  627 

18^6.   Dec   18.     Incorporation  act 528 

1&S9,  p.  227.     Incorporation    of    railroad 

company 853 

1889,  p.  281.  Change  of  name  of  corpora- 
tion  363 

1S89,  p.  522,  i  9.     Charter  of  Brunswick 

State  Bank 627 

1800-91,  p.  170.  Power  of  street  railroad 
companies   to    lease 

or  sell 527 

1800-91,  ToL  1,  p.  270.     Consolidation  of 

railroad 528 

1S90-91,  VoL  2,  pp.  310-313.  Incorpora- 
tion of  banking  com- 
pany  528 

1802,  p.  49,  i  18.     Railroad  law 356 

1893,  p.  142.  Change  of  name  and  capi- 
tal stock 528 

Code,  1882. 

I  1496.     Liability  of  stockholder 627 

f  2916.  Limitation  In  actions  to  enforce 
stockholders'  liabil- 
ity  629 

Civil  Code. 

f  2173.     Contracts  by  railroad  companies.  356 

f  2176.     Location  of  railroad 854 

I  2179.     Sale  or  consolidation  with  other 

railroad 366 

Power  of  street  rHllroad  to  lease 

or  sell 527 

Contracts  in  restraint  of  trade. .  353 
Limitation  in  actions  to  enforce 
stockholders'    liabil- 
ity    620 

Amended  charters  subject  to  Con- 
stitution  8r>8,  527 

Corporations;  competition. ..  .853,  528 
Bnforcement  of  article  4  of  Con- 
stitution  359 

48  L.  It  A. 


f  2184. 

I  2668. 
t  3766. 


15799. 

f  5800. 
f  6803. 


Art.  4,  I 

Art.  4, 
Art.  ' 
Art. 


.  4,  I  20. 
.  4.  I  29. 
.  8,  1  L 


nilaoik 

Constitution,  1S70. 

18.     Act  shall  embrace  hot  on* 

subject 677 


Assumption  of  debts  by  state  577 

Protection  of  miners 555 

Free-school  system 579 

Statutes. 

1857,  Feb.  18,  p.  298.     Establishment  of 

Normal    UnlTersIty.  577 

1861.  Feb.  14.  Appropriation  to  Univer- 
sity  678 

1867,    Feb.    28.     Board    of   Education   of 

Illinois 678 

1879,  May  2&     Protection  of  coal  miners.  555 

1887,  June  15.  Prohibiting  sale  of  cigar- 
ettes  233 

1895,  July  1,  p.  252.     Inspection  of  mines  554 

1897,  June  14.     Appropriation  to  Univer- 

sTty 577 

1897,  July,  p.  269.     Inspection  of  mines. .  654 

Revised  Statutes. 

Chap.  24,  art.  5,  I  1,  cl.  46.     Regnlatlon  ol 

liquor  business 265 

Chap.  24,  art  5,  i  1,  T  60.  Regulating 
sale  of  proTlslons 
232,263 

Chap.  24,  art  5,  |  1,  t  53.     Inspection  of 

proTlsIons 232 

Chap.  24,  art  5,  i  1,  t  66.  Bnforcement 
of  neceasary  police 
ordinances 232 

Chap.  24,  art  5,  |  1,  t  78.     Promotion  of 

public  health 232 

Chap.  24,  art  9,  |  1.  Power  to  make  lo- 
cal improTements. . .  830 

Art  9,  i  46.     New  assessment 380 

Art.  9,  {  49.  Contracts  payable  from  as- 
sessments  380 

Art  9,  {  64.     Rale  for  claimants  holding 

Touchers 830 

Chap.  39,  I  2.     Descent 562 

Hurd's  Revised  Statutes,  1895. 

P.  267.     Regulating  sale  of  proylslons. ...  263 

Starr  d  Curtis*s  Annotated  Statutes. 

VoL  1,  ed.  2,  p.  736,  art.  9,  Y  117.  Power 
to  make  local  Im- 
proTements  830 

Vol  1,  ed.  2,  p.  777,  art.  9.  T  165.  Con- 
tracts payable  from 
assessments 330 

VoL  1,  ed.  2,  p.  784.     Role  for  claimants 

holding  Touchers...  380 


Statutes. 

1852,  June  17.    Mutual  flre  insurance  com- 

f antes 864 
life  insurance  com- 
panies  364 

Davis^s  Revision,  1876. 

P.  928.     Voluntary  associations 364 

Revised  Statutes,  1881. 

II  3745-8763.     Mutual  lire  iiwurance  com- 
panies  364 

Revised  Statutes,  1894. 

Vol.  1,  i  273.     Making  new  parties 44 

8341.     Estates  In  common 235 

3342.     Exception 236 

4588.     Adoption  of  rules  and  regulations  364 
{  4876-4896.     Mutual  flre  Insurance  com- 
panies  864 

Homer's  Revised  Statutes,  1897. 

2922.     Estates  in  common 286 

2023.     Exception 236 

3745-3763.     Mutual  flre  insurance  com- 
panies  864 

Iowa. 


I. 


i  2749. 


Code,  1897. 
Schoolhouse  tax  . .  . 


6Sf 


26 


Cttatiohi. 


Conatitution, 


240 
258 


Art  11,  i  1.     Uniform  taxation 

Art.  12,  I  1.     Corporate  powers 

Statutes. 

1895,  chap.   105.     EYee  traniportatlon  to 

shlppera  of  stock...  252 

1897,  chap.  167.     Free  transportation  to 

shippers  of  stock...  252 

1807»   chap.    243.     Taxation  of    personal 

jad^rments 240 

General  Statutes,  1897. 

Chap.  68,  I  7.  Right  of  eminent  domain 
by  railroad  compa- 
nies  247 

Chap.  05.     Discharge  of  jury 25G 

Chap.  102.     Impaneling  of  jurors 256 

Code  of  Civil  Procedure. 

{  201.     Discharge  of  Jury 256 

Code  of  Criminal  Procedure. 

i  201«     Impaneling  of  Jurors 256 

Kentnoky. 

Constitution. 
i  201.     Prohibiting   purchase  of   parallel 


line. 
iKkvisiana. 

Statutes. 


625 


1825,  p.  82.     Authority  of  police  Juries  to 

accept  legacies 84 

1837,  No.  20.     Authority  of  police  Juries 

to  accept  legacies..     84 

1882,  No.  124.  Donations  and  bequests 
for  educational, 
charitable,  or  liter- 
ary purposes 80 

Revised  Civil  Code. 

Art  427.     Defining  political  corporation..     83 
Art.  488.     Bights   and   prlylleges   of   cor- 
porations      83 

Art.  060.     Incapacity  of  heirs 84 

Art  953.     Existence  of  heir  on  opening  of 

succession 84 

Art.  1470.     Who  may  receive  donations..     83 
Art.  1473.     Capacity    of    receiving    dona- 
tion  

Art  1400.  Donations  in  favor  of  stran- 
gers      83 

Art  1540.     Acceptance  of  public  donations    82 
Art  1578.     Prohibiting  testamentary  dis- 
position      81 

Art  1718.     Construing  disposition 82 


84 


Maine. 

Statutes. 

1878,  Feb.  10.  Incorporation  of  Camp- 
Meeting  Association  278 

1886,  chap.  402.  Charter  of  Kennebec 
Log  Driving  Compa- 
ny      62 

1807,  Chap.  826,  {  16.     Insolvent  law....     51 

Maryland. 

Statutes. 

1864,  chap.  6,  |  8.  Convention  law,  re- 
turns of  votes 656 

Code  of  Public  General  Laws. 

Art  57,  I  1.     Statute  of  limitations 628 

Massaolinsetts. 
Statutes. 

1821,  chap.  107,  {  6.     Tax  act 661 

1828,  chap.  143.     Tax  act 551 

1880,  chap.  465.     Property  exempt  from 

taxation 540,  551 

ISOO,   chap.   182.      Connecting     buildings 

with  public  sewers.  278 
1802,  chap.  246,  |  1.     Annual  charge  for 

use  of  sewer 277 

1805,  chap.  186.     Appropriation  for  street 

sprinkling 654 

1805.  chap.  504.  Indeterminate  sentences  806 
48  L.  R.  A. 


Revised  Statutes. 

Chap.  7,  I  5,  cL  2.    Exemption  from  taxa- 
tion  651 

Public  Statutes, 

Chap.   11,   I  5,   cL  8.     Property  exempt 

from  taxation.. .  540,  551 
Chap.  50,  |{  1-8.     Drains  and  sewers....  277 

Cbap.  50,  I  7.     System  of  sewerage 277 

Chap.  187,  i  13.     Proceeding  on  reversal 

of  sentence 394 

Miolilsan. 

HoweWs  Statutes. 

I  5801.     Publication   of  probate   proceed- 
ings   411 

Minnesota. 

Statutes. 
1807,  chap.  186.     Bequiring  Ucense  of  bar- 

bers? 81) 

General  Statutes,  1894. 
6700,  subdlv.  2.     Larceny 


7645. 
7646. 


Warehouse  law. 
Warehouse  law. 


0:i 
93 


MisaiMippi. 


Constitution,  1817. 

Hutchinson's  Code,  p.  35.  Vote  for  con- 
stitutional amend- 
ment  658 

Constitution,  18S2. 

Hutchinson's  Code,  p.  51.  Mode  of  revis- 
ing Constitution 658 

Constitution,  1869. 

Code  1871,  p.  667,  art  13.  Vote  for  con- 
stitutional amend- 
ment  658 

Co7istitution,  1890. 

Seat  of  government 661 

Judges  of  supreme  court <i5C 

Term  of  othce 6oU 

Filling  vacancies  in  supreme  court  656 
Division  into  circuit  and  chancery 

court    districts 650 

Judges   of    circuit   and   chancery 

courts 656 

Jurisdiction  of  chancery  court  of 
matters  testament- 
ary,   etc. 134 

Vacancies  in  offices  of  circuit 
Judges  or  chancel- 
lors  6r>n 

Removal  of  county  seat 6G1 

Forming  new  counties 6BI 

Submission  of  amendments 655 

Code,  1871. 

i  1060.  Distribution  of  personal  property 
governed  by  laws  of 
sute 

Annotated  Code,  1892. 


I  101. 
I  145. 
i  140. 
f  151. 
I  152. 

I  158. 

i  150. 


i  177. 


250. 
260. 
273. 


144 


i  1818. 
I  1821. 
I  1822. 

i  1824. 

i  1820. 


I  482.     Jurisdiction  of  chancery  court 134 

I  1542.     Distribution  of  personal  property 
governed  by  laws  of 

Slate 144 

Proof  of  wills;  in  what  county. .   i:{4 

Who  may  be  made  parties i;<4 

Validity  of  will  contested  In  two 

years 134 

Probate  of  will  prima  facie  evi- 
dence  of  validity..  i:i5 
Foreign  will  subject  to  contest..  144 

MisflonrL 

Constitution. 

Art.  2,  i  4.     Natural  rights  of  citlsens.271,  .'(OS 
Art  2,  i  30.     Due  process  of  law.... 271,  508 
Art  4,  I  28.     Act  to  embrace  but  one  sub- 
ject  6P7 

Art.  4.  I  48.     Order  of  appropriations. . . .  606 

Art  10,  II.     Taxes 260 

Art.  10.  I  8.     Uniform  taxation 260,  598 

Art.  10.  14.     Taxes 604 

Art.  10,  H  6,  7.     Exemptions  from  taxa- 
tion  006 


CiTATIOira. 


Art. 
Art. 


10.  I  8. 


10.   i  10. 


Bate  of  taxation 608 

Taxes  for  municipal  pur- 

poaea 260 

Statutes. 

18H7,   p.  230.     Ground  for  granting  new 

trial..:...  .7^.  ...  715 

1802.  March  24.     State  taxation 604 

1809.  May  4.  pp.  228-231.     Inspection  of 

beer 507 

1890,  May    16.    p.    72.     Anti-department 

store  act 267 

Revised  Statutes,  1879. 

I  3706.     Ground  for  granting  new  trial..  716 

Revised  Statutes,  1898. 

Repairs  on  street 282 

Ground  for  granting  new  trial...  714 
Remedy  by  injunction 611 

Revised  Statutes,  1899. 

Amendment  of  proceedings 607 

Nebraska. 

Statutes. 

April  6.     House  roll  278 206 

Code  of  Civil  Procedure, 

Notice  of  sale  by  publication 410 

New  Hampshire. 

BiU  of  Rights. 

Recognising  religions  freedom. . .  101 

Statutes. 

82.     Encroachment    upon 

highways 104 

Encroachment  upon  high- 
ways  104 

Encroachment    upon    high- 
ways   104 

ESncroachment    upon    high- 
ways  104 

Police  regulations 105 

Encroachment    upon    high- 
ways  104 

1891.  chap.  10.  f i  1.  2.     Creation  of  trusts  101 

1803.  chap.  68.  Hi,  2.     Creation  of  trusts  101 
1886,  chap.  41.     Vacancy  In  office  of  may- 
or  615 

1897.  chap.  6,  i  1.     Creation  of  trusts. . . .  101 

1697,  chap.  76.     Hawkers  and  peddlers..  100 

Revised  Statutes,  1842. 

Chap.  60.     Encroachments  on  highways..  104 
Chap.  60. 1  2.     Signs  and  awnings  not  nuis- 
ances  105 

Chap.  114,  I  7.     Police  regulations 105 

Puhlio  Statutes. 

j  6.    Creation  of  trusts 101 

j  1,  2.     Rights  of  cities 615 

I  8.     Mayor  principal  officer. . . .  614 

t  8.     Judges  of  election 615 

5.     Powers  of  mayors 614 

i  7.     Veto  powers  of  mayors...  61  i 

11.     Power  of  alderman. 615 


i  1424. 
I  2241. 
i  5r>10. 

f   663. 


1803, 


i  497 


Art.  5. 


1606- 

1725,  p. 

1786. 

Feb.  27. 

1797, 

p.  816. 

1805, 

p.  384. 

1830, 
1830. 

p.  271. 
p.  581. 

Chap.  40, 
Chap.  46,  I 
Chap.  46. 
Chap.  47. 
Chap.  47, 
Chap.  47. 
Chap.  48. 


Chap.  61v 
Chap.  68, 


8.     Creation  of  trusts 101 

2.    Appeal  from  decision  of 

selectmen 615 

Chap.  77.  if  1-6.     Removal  of  obstructions 

In    highway 108 

Chap.  77.  I  8.     Public  nuisance 104 

Chap.  77, 1  0.     Signs  and  awnings  not  nuis- 
ances  105 

Chap.   108,  i  6.     Appointment  of  trustee 

by  judge 102 

Chap.  205.  I  1.     Equity  powers  over  char- 
ities  101 

Chap.   249.  f  6.     Police  regulations 105 

Chap.  266,  i  10.     Malicious  Injury  to  trees  105 

Oeneral  Statutes. 


P.  151,  chap.  70. 


1886,   Feb.  29. 
48  L.  R.  A. 


Encumbrances  and  en- 
croachments on 
highways 104 


New  Jersey. 

Statutes. 

p.-  185.     Charter  of  New- 
ark  724 


1880.  Not.  8,  p.  18.     Grant  of  land  to  Na- 

^fl—     «  w     -.«  ^thanlel     Budd 727 

1888,    Feb.    28,    p.    218.     Supplement   to 
*o^«     «  ,.     -^  Newark   charter....  724 

1840.    Feb.    28,    p.    203.     Supplement    to 
irk  char 


Newark  charter. 


734 


417 


1552.  p.  410.     Rights  In  Passaic  river....  721 
1867,    March   11,    p.    116.     Revision   and 
amendment  of  New- 
ark  charter 724 

1867,  March  10,  p.  801.  Authority  to  con- 
struct  "North  sew- 
er"    724 

1867,  Apr.  4,  p.  658,  {  17.     Supplement' to 
«o««  »  w  ««      ^         charter  of  Paterson  719 

1868,  Feb.  26.     ConstrucUon  of  sewers  and 

drains   in    Paterson 
citv  ...  719 
1671.  p.  808.    Rerlslon  of  Paterson' char- 
ter   720 

1872.  March  26.  p.  828.     Construction  of 

sewers 724 

Oeneral  Statutes. 
Vol.  1.  p.  465.     Board  of  street  and  water 
__  ,    .         ^«*      „        commissioners  . .   . .  414 
Vol.  1,  p.  466.     Power  to  pass  ordinances  414 
Vol.  1,  pp.  471,  472.  if  50^51.     Power  of 
stre<^     and     water 
commissioners  ....  414 

New  Mesioo. 

Statutes. 

1800.  March  16,  p.  101.  I  2.  Sales  of  coal 
oil  ... . 

New  York. 

Statutes. 

1850,  chap.  148.     Common-school  act 114 

18C8.  chap.  784.     Right  to  plant  oysters..  422 

1873,  chap.  868.     Public  schools  of  Brook- 

1886,  chap.  488.     Standard  'fire 'insurance 

policy  . .   .....  42S 

1889,  chap.  161.     Construction   'of  "sewer.  422 

1894,  chap.  856.     Annexation  of  Flatbush  422 

1894,  chap.   656,   tit.   15,   f   28.     Consoll- 

,«,,,  ^                        dated  school  law..     114 

1805,  chap.    1027.     Issuance    of    mileage 

books 671 

1806,  chap.  885.     Issuance  of  mUeage  books  671 

Revised  Statutes,  1819. 
Vol.  2,  chap.  60,  |  8,  p.  212.    Power  of 
trustees  of  church 

corporations 861 

Revised  Statutes. 

Vol.  1,  p.  728.  {  55.     Uses  and  trusts 804 

Vol.  2,  p.  63.  i  40.     Statute  of  wills 668 

Vol.  2   (Banks  &  Bros.*  9th  ed.)   p.  1877. 

Statute  of  wills 603 

Code  of  Civil  Procedure. 

I  1338.     Appeal  from  flnal  judgment 668 

Chap.  15,  art.  4.     Payment  of  alimony  la 

judgment  of  divorce  684 

Penal  Code. 

{  888.     Protection  of  civil  public  rights.   114 

North  Oarellaa. 

Constitution, 

Art.  2,  {  14.     Revenue 445 

Art.  4,  {  14.     Special  courts  In  cities  and « 

towns 448 

Art.  7,  I  7.     Contraction  of  debt 444 

Private  Laws. 

1899,  chap.  158.    Raleigh  charter 447 

1899,  chap.  171,  i  27.  Charter  of  Golds- 
boro:  powers  of  al- 
dermen   446 

Code. 

I  237.    Filing  of  defense  bond 762 

I  300.    Judgment  In  actions  to  recover  real 

property 752 

I  1871.     Contracts  for  purchase  or  sale  of 

office 842 

I  2084.     Farming  out  public  office 442 

f  3122.     Who  may  practise  medicine 442 


CiTATmiiL 


tUSL  Pncdrfi*  wItkoBt  Uee 
S81A.  JnrfadlcUoB  0!  majors. 
▼MatloB  of  ordinance. 

Claries  Code, 


iSSA. 


Art.  1,  i  19. 
Art.  10,  I  7. 


443 
440 
449 


752 


OU«w 

COfWft<«l«Mk 

Compoisation  for  propertj 

taken 7. 743 

Power  of  local  taxation....  743 
BUUuie: 


•0  Ohio  Lawa, 
1304,  April  13 


1800,  AprU 


p.  104.     Labor  daj 463 

(01  Oblo  Lawa,  p.  142). 
Powera    of    eoontj 
eommlailonera  ....  436 
10    (02  Ohio  Laws,   p.  136) 


Sappreasion  of  mob 
Tlolc 


742 


BevUed  Staiutea. 


Judicial  labor  appoi 

Dtfea  of  eoonty  com- 


459 

450 


1457. 
44^. 
345.     Powers  and  dnt 

missloners 456 

I  3254.    Bight  of  stocfcboldtf  to  Inspect 

books...     733 

1444e-2.    Labordar 450 
6026,  6027.     BmblemenU  as  assets 736 

6741.     ^'Mandamn^*  defined 733 

6744.  When  mandamos  may  not  issue. .  733 
7202.  Appointment  of  grand  Juror....  459 
7240.     MoUon  to  quaah  Indlctnient 462 

HiU*a  Annotated  Law8. 

i  501,    subdlT.   1.    Care   and   custody   of 

minor  children 768 

i  501,  subdly.  2.     Nurture  and  education 

of   minors 768 

I  501,  subds.  3,  5.     Maintenance  of  elthw 

party  to  suit 768 

1502.  Power  of  court  to  modify  decree.  768 
1052.  Enticing  seaman  to  desert  vessel  154 
2007.    Rights  of  married  women 768 

PeansylTaiiia. 

Constitution, 

Prohibiting  passage  of  local 
>ciar  ia 


Art.  3,  i  7. 
Art.  3.  I  21. 


or  special  law 504 

Prohibition  of  limitation  of 
damages  for  certain 
iDiurlea 37 

Statutes. 

IBM,  April  1  (P.  L.  206).  Assessing 
damages  for  opening 
streets 275 

1874,  April  20  (P.  L.  73 ^  General  corpo- 
ration act 504 

1801,  Hay  16  (P.  L.  75).  |  0.     Road  law, 

majority  of  owners.  275 

1805,  June  24  (P.  L.  248).     Compensation 

to  surety  comiMuiies  504 

Rkode  Island. 

Constitution, 
Art.  1,  i  10.     Indiyidual  liberty 778 

Soutli  Carolina. 

Constitution,  1895. 
Art.  8,  I  8.     Exemption  from  taxation....  604 

South  Dakota. 

Constitution, 

Art  13,  I  4.     Limitation  on  Indebtedness.  787 

Statutes. 

1800,  March  6.     General  incorporation  law  786 

1800,  chap.  37,  art.  5,  |  1.  Issuance  of 
bonds  for  corporate 
purposes 786 

1800,    chap.    86.     Selection    of    exempted 

property 167 

48L.R.A. 


0<mstitutum,  1810, 

Art  1,  I  8.    No  maa  to  be  dlstortied  bat 
by  law. 


160 


Art.  1,  I  22.     Prohibiting  perpetnlUes  and 

monopollea 160 

Art.   U,   I   8.    Only  general  laws  to   ha 

paased 160 

Art.  11,  I  12.     Common  school  fund 173 

Statutes, 

1873,  cfai^.  26,    i    35.     Fund   for   school 

purposes 173 

1880.  diap.  205.     Uniform  text-book  act. .  167 

Shannon's  Code, 

P.  112.     Judicial  proceedings 144 

i  1301.     Fund  for  school  purposes 173 

if  1401,  1402.     Uniform  system  of  public 

schools : 178 

if  3800-3000.  NnncupatlTe  wtlU 146 
3002.  Place  of  probating 146 
3004.     Manner  of  probate   In   common 

form 146 

I   3010.    Manner  of   probating   contested 

WUls  .. 147 

i3916.  Copy  of  foreign  will  to  be  recorded  13M 
3017.  Proof  of  will  sufficient  to  paas  land  138 
3018.     AuthenUcatlon  <^  will 138 

I  3921.     Execution   of   foreign   will    com- 
mitted to  whom 188 

3922.  Contest  of  foreign  will 138 

3923.  Soldiers'  and  sailora*  wills 147 

3986.     Probate  of  holographic  wllla 146 

i   4234-^1239.     WUe's  real   esUte;    rents 

and  proflta 170 

I   6743.     Sale  of  unwholesome  food   pro- 
hibited  170 

Vtalu 

Constitution, 

Art.  18.  I  2.     Taxati(»i  of  property 704 

Statutes. 
1886,  Apr.  5.  p.  423.     Taxation  of  property  704 

Virginia. 

Statutes. 

1805-06,    p.    201,    chap.    6.      (barter    of 

Lynchburg 382 

Code,  1887. 

11038.     Powers  of  city  and  town  councils  338 
1719.     Establishment  of  hospitals 333 
1721.     Establishment  of  temporary  hos- 
pitals  333 

I  3328.     Judicial  notice  by  appellate  court  833 

Wisconsin. 


Constitution, 

Art.  1,  i  0.     Right  and  Justice. 

Statutes. 

1800,  chap.  108.  Sale  or  transfer  of  cor- 
porate rights 

Revised  Statutes^  1898. 

%  1210s.  Stay  of  proceedings;  new  as- 
sessment  

C:hap.  86.  Organisation,  etc.,  of  corpora- 
tions  

i  1788.  Sale  or  transfer  of  corporate 
rights 

I  1862.     Street  railway  corporations 

Chap.   91.     Church   corporations 

I  1990.  Notice  of  purpose  to  organize 
church  corporation. 

I  2146.     Execution  of  power  by  will 

I  2302.     Conveyance  of  land  to  be  in  writ- 


ing. 


342 


827 


853 
827 

827 

827 
860 

859 

817 


%    2665.     Wilful      disobedience,      criminal 

contempt 82« 

f  2830.     Amendmants  by  court 833 

i  2918.     Costs  to  plaintiff  in  action  for  re- 
covery of  money ...  84 1 

I  4076.     Private  communication 841 

{  4207.     Limitation  statute 8»4 


LAWYERS'  Reports 

ANNOTATED, 


PENNSYLVANIA  SUPREME  COURT. 


Carrie   LOUGHIN 

James  McCAULLEY  ei  oL,  AppU. 

(186  Pa.  617.) 

!•  TMe  provfleloii  of  m  utmte  Conatltv* 
Horn  asrainftt  limitatlom  of  llAlbility  for 

Injuriee  resulting  in  death  cannot  prevail  orer 
the  act  of  Congress  permitting  limitation  of 
iiabliity  for  maritime  losses. 

&  The  UmltAtion  of  llAbllflty  of  the 
•wneni  of  ▼eaaela,  for  maritime  losses,  bj 
U.  8.  Rey.  Stat.  1878.  f  4288,  may  be  admin- 
istered in  an  action  at  law  sgalnst  them  in  a 
Slate  court  to  recoTsr  for  death  caused  by  a 
eollialon. 

«.  The  method  for  llmltAtloii  of  the 
■hip  owner's  IflAbllity  for  maritime  loss- 
es provided  in  the  act  of  Congress  of  1851  by 
trangfer  to  a  trustee  Is  not  ezcIusWe ;  but  the 
limitation  may  be  claimed  under  a  general 
denial  In  an  action  at  law. 

(July  21,  1808.) 


APPEAL  by  defendants  from  a  Judflmenl 
of  the  Court  of  Common  Pleas,  No.  2, 
for  Philadelphia  County  in  faror  of  pUintilT 
in  an  action  brought  to  recover  damages  for 
the  alleged  negligent  killing  of  plaintiff's  lap 
testate.     Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  H.  L.  Okeney,  Joka  F.  Xtewl% 
and  Jolin  O.  Jolinsoii,  for  appellants : 

The  defendants  should  have  been  permitted 
to  show  what  fractional  parts  each  owned 
in  the  tug,  and  the  value  of  the  tug. 

There  can  be  no  question  but  that  the  court 
of  common  pleas  of  Philadelphia  had  juris* 
diction  to  try  this  case  if  the  tort  was  com- 
mitted within  the  limits  of  the  state. 

American  8.  B.  Co.  v.  Chase,  16  Wall.  538» 
21  L.  ed.  372;  Sherlook  v.  Ailing,  93  U.  8. 
100,  23  L.  ed.  810;  MoCullough  v.  New  York 
d  N.  8,  B.  Co.  20  U.  8.  App.  670,  61  Fed. 
Rep.  3G4,  9  C.  C.  A.  621 ;  Wallace  t.  If'Coft- 
nell,  13  Pet.  136,  10  L.  ed.  96;  Taylor  v. 
Cwryl,  20  How.  683,  16  L.  ed.  1028;  Malleit 


MoTB.— -Adm4fiittfot<ofi    of    Federal    lavos    In 
9iait  eourU. 

I.  Iniroduetory. 
II.  CMl  latcs. 

IIL  Criminal  and  penal  latos. 
I.  /atrodnotorif. 

The  difficulty  encountered  in  reaching  a  cor- 
rect answer  to  the  question  suggested  by  the 
Bote— a  difficulty  to  which  so  great  a  master  of 
conatitntional  law  as  Judge  Story  has  contrib- 
uted by  statements  in  some  of  his  opinions  and 
In  bis  work  on  the  Constitution — has  arisen 
mainly  from  the  tendency  to  confuse  the  juris- 
diction of  the  court  with  the  subject-matter  over 
which  It  is  exercised,  and  the  failure  to  dis- 
criminate between  the  source  of  jurisdiction 
tnd  the  source  of  the  rights  which  are  the  sub- 
jects of  the  jurisdiction.  That  such  jurisdic- 
tion and  rights  may  have  dlfTerent  sources  is 
Dluiitrated  by  the  practice  of  the  courts  of  en- 
forcing rights  arising  out  of  acts  of  a  foreign 
country. 

This  illustration  is  used  by  Hamilton  In  the 
Federalist  (No.  82),  where  he  expresses  his 
opinion  that  unless  the  state  courts  are  express- 
ly excluded  by  acts  of  Congress  they  will  take 
cognizance  of  the  causes  to  which  those  acts 
■ay  glTe  birth. 

Judge  Story,  however,  in  his  work  on  the  Con- 
•Utntion  (vol.  2,  6th  ed.  p.  686)  says :  "And  it 
la  only  In  those  cases  where,  previous  to  the 
Constitution,  state  tribunals  possessed  jurisdic- 
tion independent  of  national  authority  that  they 
na  now  constitutionally  exercise  a  concurrent 
joriadietlon."  He  evidently  considered  this 
43L.R.A, 


proposition  a  corollary  of  the  proposition  stated 
by  him  In  Martin  v.  Ilunter,  1  Wheat.  804,  4  L. 
ed.  97,  that  Congress  cannot  confer  any  of  the 
judicial  power  of  the  United  States  upon  the 
state  courts.  ^ 

This  line  of  argument  Ignores  the  possibility 
that  the  state  courts  may,  under  the  state  Con- 
stitution and  state  laws,  have  jurisdiction  en- 
abling them  to  lay  hold  of  new  rights  as  they 
arise,  whatever  the  source  of  those  rights  may 
be.  It  was  evidently  the  origin  of  his  dictum 
In  Martin  v.  Hunter,  1  Wheat.  804,  4  L.  ed.  97. 
that  state  courts  cannot  take  direct  cognisance 
of  cases  arising  under  the  laws  of  the  United 
States,  since  no  such  jurisdiction  existed  before 
the  adoption  of  the  Constitution,  and  It  can- 
not be  conferred  by  Congress.  Justice  Bradley 
indicates  the  fallacy  of  the  argument  when  he 
says  in  Claflln  v.  Houseman,  93  U.  S.  180,  23  L. 
ed.  833,  that  the  dictum  is  only  true  as  to  juris- 
diction (not  rights)  depending  on  United  States 
authority. 

The  ssme  confusion  with  reference  to  juris- 
diction and  rights  is  apparent  in  Voorhies  v. 
Frlsble,  26  Mich.  476,  12  Am.  Rep.  201,  which 
denied  the  jurisdiction  of  a  state  court  over  an 
action  by  an  assignee  in  bankruptcy,  under  I 
36  of  the  bankruptcy  act,  to  set  aside  a  trans- 
fer by  the  bankrupt  as  a  preference  in  viola- 
tion of  the  act,  upon  the  ground  that  the  right 
as  declared  upon  by  the  bill  was  wholly  created 
by  the  act.  The  court  says  that  the  state  courts 
can  exercise  no  new  "powers"  wholly  dependent 
on.  and  conferred  by,  statutes  of  the  United 
States.  The  minor  premise  of  the  argument 
evidently  is  that  If  a  state  court  were  to  take 
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▼.  I>exter,  1  Curt.  C.  C.  178,  Fed.  Cm.  No. 
8,988. 

Thai  the  action  occurred  on  a  navigable 
river  did  not  defeat  the  jurisdiction  of  the 
state  court,  if  the  place  was  within  the 
boundaries  of  the  state. 

American  R.  B.  Co.  v.  Ckate,  16  Wall.  532, 
21  L.  ed.  372;  McCullough  v.  New  York  d 
y,  8.  B.  Co.  20  U.  S.  App.  670,  61  Fed.  Rep. 
364,  9  C.  C.  A.  521. 

If  the  court  could  hear  the  case  at  all,  it 
certainly  could  hear  the  defense  to  it. 

23  U.  S.  SUt  at  L.  57. 

The  limitation  of  the  owner's  liability  is 
a  necessary  incident  to  the  ownership  of  ves- 
sel property,  and  all  rights  of  action  against 
owners  as  such  are  limited  by  this  act. 

The  Rebecca,  1  Ware,  187,  Fed.  Cas.  No. 
11,619;  Hew  Jersey  Steam  Nav.  Co.  v.  Mer- 
chants'  Bank,  6  How.  344,    12    L.   ed.   465; 


Walker  v.  Wcctem  Transp.  Co.  3  Wall.  150» 
18  L.  ed.  172;  Butler  v.  Boston  d  8.  8.  8.  Co. 
130  U.  S.  55^  32  L.  ed.  1023,  9  Sup.  Ct  Rep. 
612. 

It  cannot  be  objected  that  the  defendants 
should  have  pleaded  specially  the  act  of 
1884,  because  the  Pennsylvania  procedure  act 
of  May  25,  1887,  provides  expressly,  "spe- 
cial pleading  is  hereby  abolisned,"  and  "the 
only  plea  in  the  action  of  trespass  shall  b» 
not  guilty.*' 

Even  under  the  act  of  1851,  it  has  been 
most  distinctly  asserted,  and  reasserted, 
that  the  benefits  of  a  limitation  of  liability 
to  the  value  of  the  vessel  could  be  obtained 
in  other  ways  than  by  the  procedure  referred 
to  in  the  act,  and  under  the  rules  of  the  Su- 
preme Court. 

The  Scotland,  105  U.  S.  24,  sub  nam.  Na- 
tional 8team    Nov.  Co.   v.  Dyer,  26  L.    ed. 


cognisance  of  a  case  arising  oat  of  the  laws  of 
the  United  8tates  it  would  be  ezercisiDg  a  *'new 
power"  wholly  dependent  on,  and  conferred  by, 
statutes  of  the  United  States.  The  major  pre- 
mise Is  undoabtedly  correct,  SDd,  so  far  as  the 
minor  premise  Is  true,  the  conclusion  against 
the  state  court's  Jurisdiction  Is  Justified ;  but 
It  is  not  necessarily  true,  since  the  state  court 
may  have  inherent  power,  not  at  all  dependent 
on  acts  of  Congress,  adequate  to  the  enforcement 
of  new  rights,  although  such  rights  emanate 
from  acts  of  Congress. 

Gilbert  v.  Priest,  65  Barb.  444,  made  a  simi- 
lar decision,  based  on  much  the  same  reasoning. 
It  was,  in  effect,  overruled  by  Cook  v.  Whipple, 
55  N.  Y.  150,  which  points  out  that  the  Juris- 
diction of  the  state  court  over  the  subject-mat- 
ter does  not  depend  upon  the  source  from  which 
the  subject-matter  emanates. 

Justice  Washington  In  Houston  v.  Moore,  5 
Wheat.  1,  5  L.  ed.  19,  accepts  the  doctrine  of 
Martin  v.  Uunter.  1  Wheat.  304,  4  L.  ed.  07, 
that  Congress  cannot  confer  any  of  the  Judicial 
power  of  the  United  States  upon  the  state 
courts,  but  explains  it,  and  shows  that,  while  It 
prevents  Congress  from  conferring  Jurisdiction 
upon  state  courts,  it  does  not,  so  long  as  Con- 
gress does  not  exercise  its  undoubted  power  to 
make  the  Jurisdiction  of  the  Federal  courts  ex- 
clusive, prevent  the  state  courts  from  exercis- 
ing Jurisdiction,  even  over  causes  arising  out 
of  the  acts  of  Congress,  If  they  can  find  the 
requisite  authority  in  their  own  inherent  pow- 
ers. The  opinion  states  and  adopts  Hamilton's 
position  already  alluded  to. 

Justice  Washington's  explanation  of  the  doc- 
trine has  been  generally  followed  by  the  later 
cases,  and  is  expressly  approved  In  Claflin  v. 
Houseman,  03  U.  S.  130,  23  L.  ed.  833. 

It  Is  thus  apparent  that  the  state  courts 
must  look  to  their  own  inherent  powers  for  the 
source  of  their  concurrent  Jurisdiction  over 
cases  arising  out  of  the  Federal  laws,  and  that 
the  only  purpose  subserved  by  the  provisions  of 
acts  of  Congress  purporting  to  confer  such  con- 
current Jurisdiction  Is  to  negative  the  exclusive 
Jurisdiction  of  the  Federal  courts,  or  to  with- 
draw the  classes  of  cases  to  which  they  relate 
from  the  exclusive  Jurisdiction  previously  con- 
ferred upon  such  courta 

II.  OivU  laws. 

Under  the  influence  of  the  doctrine  of  Hous- 
ton V.  Moore,  5  Wheat.  1,  5  L.  ed.  19,  it  was 
held  In  Delaileld  v.  Illinois,  2  Hill,  159  (an 
action  by  the  state  of  Illinois  against  a  citizen 
of  New  York),  that  the  Federal  Constitution 
did  not  devest  the  state  courts  of  pre-existing 
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Jurisdiction,  and  that,  therefore.  Congress  did 
not  violate  the  Constitution  in  falling  to  make 
the  Jurisdiction  of  the  United  States  Supreme 
Court  In  suits  by  a  state  against  a  citizen  of 
another  state  exclusive,  notwithstanding  that 
the  Judicial  power  of  the  United  States  is  de- 
clared by  the  Federal  Constitution  to  extend  to 
such  suits 

United  States  v.  Dodge,  14  Johns.  05,  held 
that  an  action  of  debt  by  the  United  SUtes  on 
a  bond  for  the  payment  of  duties  to  the  collect- 
or would  He  in  the  state  court.  Sections  9  and 
11  of  the  Judiciary  act  purport  to  confer  con- 
current Jurisdiction  on  the  state  courts  of  suits 
at  common  law  where  the  United  States  Is 
plaintiff. 

Teall  V.  Felton,  1  N.  Y.  537,  40  Am.  Dec  352, 
sustained  an  action  of  trover  against  a  post- 
master for  detaining  a  newspaper,  notwith- 
standing the  contention  that  if  any  action  could 
be  maintained  against  him  the  Jurisdiction  of 
the  Federal  court  would  be  exclusive.  It  was 
argued  by  defendant  that  the  case  was  one  of  a 
class  of  which  the  state  courts  did  not  take 
oognizance  when  the  Federal  Constitution  was 
adopted,  since  the  postofBce  department  was 
entirely  the  creation  of  the  national  statute. 
The  court  replied,  however,  that  the  plaintiff 
was  not  seeking  redress  under  the  postoffice 
laws,  but  was  simply  seeking  to  recover  in  an 
appropriate  common-law  tribunal,  competent  to 
afford  the  remedy,  and  in  a  form  of  action  more 
ancient  than  the  Federal  Constitution  or  the 
acts  of  Congress. 

Moyer  v.  McCullough,  1  Ind.  839.  held  that 
suit  would  lie  In  the  state  court  by  a  party  hav- 
ing the  equitable  title  to  public  land  to  obtain 
the  legal  title  from  one  to  whom  the  patent 
was  issued  by  a  mistake,  notwithstanding  that 
the  question  depended  on  the  acts  of  Congress. 

Chesapeake  &  O.  R.  Co.  v.  American  Exch. 
Bank,  02  Va.  495.  44  L.  R.  A.  449,  23  S.  B.  935, 
holds  that  the  section  of  the  United  States  Re- 
vised Statutes  forbidding  railroad  companies  to 
keep  cattle  confined  in  cars  for  more  than  twen- 
ty-eight consecutive  hours  without  unloading 
them  may  be  made  the  basis  of  an  action  by  a 
shipper  in  the  state  court  for  negligence. 

United  States  v.  Graff,  4  Hun,  634,  upheld 
the  Jurisdiction  of  the  state  court  over  an  ac- 
tion by  the  United  States  for  duties  unpaid  on 
Imported  goods  upon  the  ground  that  the  pri- 
mary object  of  the  action  was,  not  simply  to 
execute  the  laws  of  the  United  States,  but  to 
collect  a  debt. 

Ammidown  v.  Freeland,  101  Mass.  803,  3  Am. 
Rep.  359,  holds  that  the  state  court  has  Juris- 
diction of  the  action  given  to  sellers  of  good* 
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1001 ;  Providence  d  N.  7.  8.  8.  Co.  ▼.  Bill 
Mfg.  Co.  109  U.  S.  578,  27  L.  ed.  1038,  3  Sup. 
Ct.  Rep.  379,  617 ;  The  Doris  Eckhoff,  30  Fed. 
Rep.  140;  Miller  ▼.  O'Brien,  35  Fed.  Rep. 
779:  Craig  v.  Continental  Ins.  Co.  141  U.  S. 
638,  35  L.  ed.  886,  12  Sup.  Ct.  Rep.  97;  The 
Rosa,  53  Fed.  Rep.  132;  The  Garden  City,  26 
Fed.  Rap.  766. 

If  the  court  was  unable  to  extend  to  the 
defendants  the  benefits  conferred  by  the  act 
of  1884,  it  had  no  jurisdiction  of  Uie  cause. 

Butler  ▼.  Boston  d  8.  8.  8.  Co.  130  U.  8. 
655,  32  li.  ed.  1023,  9  Sup.  Ct.  Rep.  612. 

Messrs.  Fred.  Taylor  Pnsey  and  Wen- 
dell P.  Bowviaiiy  for  appellee : 

The  4th  section  of  the  act  of  1851  provides 
that  a  transfer  of  the  interest  of  the  owners 
to  a  trustee,  to  be  appointed  by  the  court, 
shall  be  deemed  a  sufficient  compliance  with 
the  requirements  of  the  act;  but  the  Supreme 


Court  of  the  United  States  hat  held  that  the 
giving  of  a  stipulation  for  the  value  of  the 
vessel  as  the  court  may  think  proper,  or  the 
paying  of  the  money  into  court,  is  sufficient 
compliance  with  the  requirements  of  the  law. 

Providence  d  N.  Y.  8.  8.  Co.  v.  Hill  Mfg. 
Co.  109  U.  S.  578,  27  L.  ed.  1038,  3  Sup.  Ct 
Rep.  379,  617;  Norwich  Co.  v.  Wright,  13 
Wall.  104,  20  L.  ed.  585. 

The  defendants  made  no  offer  whatever  to 
give  a  stipulation,  or  to  pay  the  value  into 
court,  or  to  convey  the  vessel  to  a  trustee,  so 
that  it  is  at  once  evident  that  they  are  not 
entitled  to  the  benefits  of  the  law  in  this 
proceeding  on  this  account,  irrespective  of 
the  question  as  to  whether  they  could  receive 
its  benefits  at  all  in  the  state  courts. 

The  state  court  has  no  jurisdiction  at  all 
to  administer  the  benefits  of  the  limited  lia- 
bility laws,  and  they  can  only  be  adminis- 


by  United  States  SUt.  1864.  chap.  173,  {  97, 
to  recover  from  the  buyer  duties  imposed  on 
the  goods  subsequently  to  the  contract. 

Actions  hy  or  against  national  hanks. 

The  qaestlon  as  to  the  concurrent  jurisdic- 
tion of  the  state  courts  over  causes  arising  out 
of  the  Federal  laws  has  been  frequently  raised 
in  actions  brought  by,  or  against,  national 
banks.  As  such  banks  are  the  creatures  of  the 
Federal  laws,  and  must  look  to  them  for  the 
definition  of  their  powers  and  the  source  of 
their  authority,  actions  or  proceedings  by  or 
against  them,  of  whatever  nature,  are  generally 
regarded  as  arising  under  the  laws  of  Congress, 
and  there  is  express  authority  for  the  position, 
at  least  so  far  as  concerns  actions  by  such  a 
bank,  in  Osborn  v.  Bank  of  United  States,  0 
Wheat.  738,  6  L.  ed.  204.  The  correctness  of 
the  position  with  reference  to  actions  against 
the  bank  where  plaintiff's  pleadings  admit  its 
existence  and  authority  has  been  challenged  by 
Cooke  V.  State  Nat.  Bank,  52  N.  Y.  96,  and  Ul- 
ster County   Sav.   Inst.   v.   Fourth   Nat.   Bank, 

59  How.  rr.  482;  but  Cadle  v.  Tracy,  11 
Blatchf.  101,  Fed.  Cas.  No.  2.279,  expressly 
holds,  on  the  authority  of  Osborn  v.  Bank  of 
United  States,  9  Wheat.  738,  6  L.  ed.  204, 
suftra,  that  actions  against  such  banks  are  nec- 
essarily cases  arising  under  the  laws  of  ihe 
United  States :  and  the  other  cases  involving 
the  question  of  concurrent  Jurisdiction  of  the 
state  courts  over  such  actions  have  so  treated 
them. 

Mandamus  will  lie  in  a  state  court  to  compel 
the  officers  of  a  national  bank  to  exhibit  to  a 
county  assessor  a  list  of  names  and  residences 
of  shareholders  with  the  number  of  their  shares, 
as  required  by  U.  S.  Rev.  Stat.  |  5210. 
Paul  V.  McGraw,  8  Wash.  296,  28  Pac.  532; 
Paul  V.  Furth,  3  Wash.  296,  28  Pac.  632,  and 
Paul  V.  Chapln,  3  Wash.  433,  28  Pac.  7G0. 

The  state  courts  have  jurisdiction  of  a  suit 
to  compel  the  directors  of  a  national  bank  to 
declare  a  dividend.  Hlscock  v.  Ijacy,  9  Misc. 
578,  30  N.  Y.  Supp.  860. 

Brlnckerhoff  v.  Bostwlck,  88  N.  Y.  52,  and 
Kelson  v.  Burrows,  9  Abb.  N.  C.  280,  hold  that 
a  state  court  has  Jurisdiction  of  an  action  by 
the  stockholders  of  a  national  bank  against  its 
directors  to  recover  damages  sustained  through 
the  latters*  negligence. 

Assumpsit  will  lie  in  a  state  court  against  a 
national   bank.     Dow  v.  Irasbnrgh  Nat.   Bank, 

60  Vt.  112,  28  Am.  Rep.  493. 

It  is  true  that  when  these  actions  were  de- 
cided the  Federal  statutes  expressly  gave,  or  at- 
tempted to  give,  certain  state  courts  concurrent 
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Jurisdiction  with  the  Federal  courts ;  but  such 
Jurisdiction,  conformably  to  Houston  v.  Moore, 
5  Wheat.  1,  5  L.  ed.  19,  appears  to  have  been 
traced  to  the  inherent  powers  of  the  state 
courts,  rather  than  to  the  acts  of  Congress; 
and  there  are  a  number  of  cases  that  uphold 
the  Jurisdiction  of  the  state  courts  over  actions 
by  or  against  national  banks,  even  upon  the  as- 
sumption that  provisions  of  the  Federal  stat- 
utes purporting  to  confer  concurrent  Jurisdic- 
tion do  not  apply. 

Thus,  First  Nat.  Bank  v.  Hubbard,  49  Vt.  3, 
24  Am.  Rep.  97,  expressly  recognises  the  doc- 
trine that  civil  cases  arising  under  the  Con- 
stitution and  laws  of  the  United  States  may  be 
tried  and  determined  in  the  state  courts,  unless 
exclusive  Jurisdiction  of  them  has  been  vested 
in  the  Federal  courts,  and  holds  that  the  state 
courts  would  have  Jurisdiction  of  suits  brought 
by  national  banks,  even  If  i  67  of  the  act  of 
1864,  purporting  to  confer  concurrent  Jurisdic- 
tion on  them,  only  applied  to  actions  against, 
and  not  to  actions  by,  national  banks. 

So,  also,  Casey  v.  Adams,  102  U.  S.  66,  26 
L.  ed.  62,  after  holding  that  the  provisions  of 
the  Federal  statutes  purporting  to  confer  con- 
current Jurisdiction  upon  certain  state  courts 
did  not  apply  to  local  actions,  upheld  the  Juris- 
diction of  a  state  court,  not  within  those  provi- 
sions, over  such  an  action. 

And  Fresno  Nat.  Bank  v.  San  Joaquin  Coun- 
ty Super.  Ct.  83  Cal.  491.  24  Pac.  167  ;  Adams 
V.  Daunis.  29  La.  Ann.  316 ;  Cooke  v.  State  Nat. 
Bank,  62  N.  Y.  96 ;  Robinson  v.  National  Bank, 
81  N.  Y.  385,  87  Am.  Rep.  608 ;  and  Holmes  v. 
National  Bank,  18  S.  C.  31,  44  Am.  Rep.  658,— 
upheld  the  Jurisdiction  of  state  courts  not  with- 
in those  provisions  of  the  Federal  statutes,  aft- 
er holding  that  the  provisions  were  merely  per- 
missive, and  not  exclusive. 

First  Nat.  Bank  v.  Morgan,  132  U.  S.  141, 
33  L.  ed.  282,  10  Sup.  Ct.  Rep.  87,  upheld  the 
Jurisdiction  of  a  state  court  not  within  such 
provisions,  upon  the  ground  that  they  merely 
created  a  personal  privilege  that  could  be 
waived. 

It  will  be  observed  that  each  one  of  these 
various  constructions  of  the  provisions  of  the 
Federal  statutes  with  reference  to  concurrent 
Jurisdiction  left  the  concurrent  Jurisdiction  of 
the  state  court  without  the  express  sanction  of 
Congress,  so  that  in  those  cases  also  the  Juris- 
diction must  have  been  traced  to  the  inherent 
powers  of  the  state  courts. 

Crocker  v.  Marine  Nat.  Bank,  101  Mass.  241 
8  Am.  Rep.  336,  while  holding  that  |  67  of  the 
act  of  1864  prevents  a  national  bank  from  being 
sued  in  a  state  court  out  of  the  city  and  county 
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tered  in  the  district  court  of  the  United 
States  of  the  proper  district,  or  in  the  cir- 
cuit court  on  appeal. 

Norunoh  Co.  v.  Wright,  13  Wall.  104,  20 
L.  ed.  585;  The  Benefactor  v.  Mount,  103  U. 
8.  239,  sub  nom.  New  York  d  W.  S.  S.  Co.  v. 
Mount,  26  L.  ed.  351;  Providence  d  N.  F.  8. 
B.  Co.  Y.  Hill  Mfg.  Co.  109  U.  S.  678,  27  L. 
ed.  1038,  3  Sup.  Ct  Rep.  379,  617 ;  Re  Morri- 
eon,  147  U.  8.  14,  euh  nom.  Morrison  v. 
United  States  Diet.  Ct.  37  L.  ed.  60,  13  Sup. 
Ct  Rep.  246;  Quintan  v.  Pew,  5  U.  S.  App. 
382,  56  Fed.  Rep.  Ill,  5  C.  C.  A.  438;  The 
Tolchester,  42  Fed.  Rep.  180;  The  Mary 
Lord,  31  Fed.  Rep.  416;  Elwell  ▼.  Geibei,  33 
Fed.  Rep.  71;  Benedict,  Admiralty,  3d  ed. 
p.  320,  j[  561. 

Mitolieli;  J.,  delivered  the  opinion  of  the 
court: 
The  substantial  question  in  this  case  is  the 


right  of  the  appellants  to  have  their  liabili^ 
for  damages  to  the  plaintiff  limited  to  the 
value  of  their  respective  interests  in  the  ves- 
sel which  is  alleged  to  have  caused  the  in- 
jury. The  act  of  Congress  of  March  3,  1851, 
§3  (9  U.  8.  SUt.  at  L.  635  [chap.  43],  Rev. 
Stat.  1878,  §  4283),  provides  that  ''the  li- 
ability of  the  owner  or  owners  of  any  ship 
or  vessel,  for  any  embezzlement,  loss,  or  de- 
struction by  the  master,  officers,  mariners, 
passengers,  or  any  other  person  or  persons, 
of  any  property,  goods,  or  merdiandise 
shipped  or  put  on  board  of  such  ship  or  ves- 
sel, or  for  any  loss,  damage,  or  injury  by  col- 
lision, or  for  anv  act,  msitter,  or  thing,  loss, 
damage,  or  forfeiture,  done,  occasioned,  or 
incurred  without  the  privity  or  knowledge  of 
such  owner  or  owners,  shall  in  no  case  ex- 
ceed the  amount  or  value  of  the  interest  of 
such  owner  or  owners  respectively  in  such 
ship  or  vessel,  and  her  freight  tiien  pend- 


in  which  it  is  located,  recognises  the  general 
doctrine  that  civil  cases  arising  under  the  Con- 
stltHtion  and  laws  of  the  United  States  may  be 
tried  and  determined  In  the  state  courts,  unless 
the  national  Constitution  and  laws  have  vested 
Jurisdiction  ot  them  In  the  Federal  tribunals. 

Actions  bp  or  against  assignee  in  JHmkruptog. 

The  question  has  also  been  frequently  raised 
In  actions  brought  by,  or  against,  assignees  In 
bankruptcy  In  the  state  courta 

Ward  V.  Jenkins,  10  Met.  591,  upheld  the  ju- 
risdiction of  the  state  court  over  an  action  by 
such  an  assignee  under  the  Federal  bankrupt 
law  of  1841,  upon  a  contract  made  by  the  de- 
fendants with  the  bankrupt.  The  court  held, 
in  effect,  that  the  Jurisdiction  of  the  state  court 
In  cases  arising  under  the  provisions  of  a  Fed- 
eral statute  rested,  not  upon  the  ground  of  the 
Judicial  authority  conferred  as  such  by  a  law 
of  the  United  States,  but  upon  the  ordinary 
powers  of  the  state  court  acting.  Indeed,  In  the 
particular  case  upon  legal  rights  which  had 
been  created  or  materially  affected  by  the  legis- 
lation of  Congress. 

The  court  further  points  out  that  under  the 
Federal  Constitution  the  laws  of  Congress  are 
the  supreme  laws  of  the  state, —  as  much  so  as 
statutes  enacted  by  her  own  legislature. 

Stevens  v.  Mechanics'  Sav.  Bank,  101  Biass. 
109,  8  Am.  Rep.  326;  Hastings  v.  Fowler,  2 
Ind.  216;  Cogdell  v.  Ezum,  69  N.  C.  464.  12 
Am.  Rep.  657 ;  Barnard  v.  Davis,  64  Ala.  565 ; 
Hoover  v.  Robinson,  8  Neb.  437:  Peck  v.  Jen- 
ness,  16  N.  U.  616,  48  Am.  Dec.  573 :  Harrod  v. 
Burgess,  5  Rob.  (La.)  449;  Russell  v.  Owen, 
61  Mo.  185,  and  Johnson  v.  Bishop,  Woolw. 
324.  Fed.  Caa  No.  7,878,— are  to  the  same  ef- 
fect. 

Voorhles  v.  Frisble,  25  Mich.  476,  12  Am. 
Rep.  291,  as  before  shown,  denied  the  Jurisdic- 
tion of  a  state  court  over  an  action  by  an  as- 
signee in  bankruptcy,  under  {  85  of  the  bank- 
ruptcy act  of  1867,  to  set  aside  a  transfer  by 
the  bankrupt  as  a  preference  in  violation  of  the 
act.  This  decision  rests,  In  part  at  least,  upon 
the  ground  that  the  Jurisdiction  of  the  Federal 
courts  was  necessarily  exclusive,  since  the  right 
was  created  by  the  act  The  court  attempted 
to  distinguish  the  case  from  Ward  v.  Jenkins, 
10  Met.  591,  upon  the  ground  that  In  the  latter 
action  the  right  enforced  existed  at  common 
law. 

There  Is  also  an  intimation  In  the  opinion 
that  the  court  considered  that  the  right  created 
by  i  85  was  In  the  nature  of  a  penalty,  and  as 
such  beyond  the  state  courts*  Jurisdiction. 
48  L.  R.  A. 


Brigham  v.  Clailln,  81  Wla  607,  11  Am.  Rep. 
623,  Is  to  the  same  effect  as  Voorhles  v.  Frisble, 
25  Mich.  476,  12  Am.  Rep.  291,  supra,  but 
brings  out  more  prominently  the  penal  charac- 
ter of  the  action.  Bromley  v.  Goodrich,  40 
Wis.  181,  22  Am.  Rep.  686,  reaffirms  Brigham 
V.  Claflin,  and  Sheldon  ▼.  Rounds,  40  Mich.  4^5, 
held  that  the  bankruptcy  court  had  exclusive 
Jurisdiction  of  suits  to  determine  the  right  of 
an  assignee  in  bankruptcy  to  property  where 
the  right  was  disputed  under  the  exemption 
clause  of  the  bankrupt  law  of  1867,  citing  Voor- 
hles V.  Frisble,  26  Mich.  476,  12  Am.  Rep.  291. 

Claflln  V.  Houseman,  93  U.  S.  130,  28  L.  ed. 
883,  however,  upheld  the  concurrent  jurisdic- 
tion ot  the  state  courts  over  suits  under  |  36. 

Justice  Bradley,  who  wrote  the  opinion,  re- 
marked that  M  an  act  of  Congress  gives  a  pen- 
alty to  a  party  aggrieved  without  specifying  a 
remedy  for  its  enforcement  there  Is  no  reason 
why  It  should  not  be  enforced,  If  not  provided 
otherwise  by  some  act  of  Congress,  by  a  proper 
action  In  the  state  court. 

To  the  same  effect  as  Claflln  v.  Houseman, 
93  U.  S.  130,  28  L.  ed.  888,  are:  Byster  v. 
Gaff.  91  U.  S.  521,  23  L.  ed.  403;  Davis  v. 
Frledlander,  104  U.  S.  570,  26  L.  ed.  818 ;  Mc- 
Henry  v.  La  8ocl6t6,  Francalse  D'Epargnes.  95 
U.  8.  58,  24  L.  ed.  370;  McKenna  v.  Simpson, 
129  U.  S.  506,  82  L.  ed.  771,  9  Sup.  Ct.  Rep. 
805 ;  Re  Central  Bank,  6  Nat.  Bankr.  Reg.  207, 
Fed.  Caji.  No.  2,647 ;  Rlson  v.  Powell,  28  Ark. 
427  ;  Dambmann  v.  White,  48  Cal.  430 ;  Isett  v. 
Stuart,  80  111.  404,  22  Am.  Rep.  104;  Wool- 
drldge  V.  RIckert,  33  La.  Ann.  234;  Jordan  v. 
Downey,  40  Md.  401;  Boone  v.  Hall,  7  Bush. 
66,  8  Am.  Rep.  288;  Otis  v.  Hadley.  112  Mass. 
100 ;  Lane  v.  Innes,  43  Minn.  187,  46  N.  W.  4 ; 
McKleman  v.  King,  2  Mont.  72;  Gage  v.  Dow, 
58  N.  H.  420;  Cook  v.  Whipple,  65  N.  Y.  150. 
14  Am.  Rep.  202;  Thompson  v.  Sweet,  78  N. 
Y.  622;  Kemmerer  v.  Tool,  78  Pa.  147;  and 
Barton  v.  Geller,  8  Lea,  296. 

Xaturalisation  proceedings. 

As  pointed  out  In  a  note  to  State  e»  rsl. 
Rushworth  v.  Judges  of  Inferior  Ct.  of  Common 
Pleas  (N.  J.)  In  30  L.  R.  A.  763.  the  courts 
hare  not  always  been  In  accord  as  to  the  true 
source  of  the  Jurisdiction  of  the  state  court  In 
naturalization  proceedings. 

State  V.  Penney,  10  Ark.  621 ;  Morgan  v.  Dud- 
ley.  18  B.  Mon.  714,  68  Am.  Dee.  735  ;  Re  Rams- 
den,  13  How.  Pr.  435 ;  and  Bw  parts  McKensie, 
51  S.  C.  244,  28  S.  E.  468,— seem  to  hold.  In 
conformity  to  the  general  doctrine  of  Houston 
V.  Moore.  6  Wheat.  1,  6  L.  ed.  19,  that  the  Juris- 
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Ing."  And  the  act  of  June  26,  1884,  {  18 
(23  U.  S.  Stat,  at  L.  67  [chap.  121],  1  Supp. 
Rev.  Stat  ed.  1891,  p.  443) ,  makes  a  substan- 
tially similar  provision  in  more  condensed 
phraseology:  ^hat  the  individual  liability 
of  a  shipowner  shall  be  limited  to  the  pro- 
portion of  any  or  all  debts  and  liabilities  that 
his  individual  share  of  the  vessel  bears  to  the 
whole,  and  the  af;gT^ate  liabilities  of  all  the 
owners  of  a  vessel  on  account  of  the  same 
shall  not  exceed  the  value  of  such  vessels,  and 
freight  pending."  By  the  act  of  June  19, 
1886,  S  4  (24  SUt  79  [chap.  421],  1  Supp. 
Rev.  Stat  ed.  1891,  p.  494),  the  act  of  1884 
is  made  to  apply  to  *^all  vessels  used  on  lakes 
or  rivers  or  in  inland  navigation,  including 
canal  boats,  barges,  and  lighters.*'  In  Butler 
V.  Boston  d  8,  8.  8.  Co.  130  U.  S.  527,  32  L. 
ed.  1017,  9  Sup.  Ct  Rep.  612,  it  was  held 
that  this  limitation  of  liability  applies  to 
actions  for  damages  for  death  caused  by  neg- 


ligence. And,  on  this  point,  see  also  Craig 
V.  Continental  Ins.  Co,  141  U.  S.  638,  35  L. 
ed.  886,  12  Sup.  Ot.  Rep.  97.  It  was  further 
held  in  the  former  case  that  the  limitation 
of  liability  was  enacted  by  Congress  as  part 
of  the  maritime  law  of  the  United  States, 
and  is  coextensive  in  its  operation  with  the 
whole  territorial  domain  of  that  law.  It 
applies,  therefore,  to  the  case  of  a  disaster 
happening  within  the  limits  of  a  county  of  a 
state,  and  to  a  case  where  the  liability  itself 
arises  from  a  law  of  the  state. 

These  statutory  limitations  of  liability,  so 
construed  by  the  Supreme  Ck>urt  of  the 
United  States,  would  seem  to  settle  the 
question  in  this  case  in  favor  of  appellants. 
But  it  is  argued  for  appellee  that  they  can- 
not prevail  against  the  prohibition  in  §  21 
of  article  3  of  the  Constitution  of  Pennsyl- 
vania against  any  limitation  of  the  amount 
to   be   recovered   for   injuries   resulting  in 


diction  cannot  rest  alone  upon  the  provisions 
of  the  acts  of  Congress  which  attempt  to  con- 
fer it,  but  that  the  state  courts  must,  inde- 
pendentlj  of  such  proylslons,  have  power  ade- 
quate to  the  perfomance  of  the  acts  required 
to  be  done  in  the  process  of  natural isat Ion. 

Robertson  v.  Baldwin,  165  U.  S.  275,  41  L. 
ed.  715.  17  Sup.  Ct.  Rep.  826,  however,  holds 
that  the  doctrine  that  Congress  cannot  vest 
any  of  the  Judicial  powers  of  the  United  States 
In  the  courts  or  judicial  officers  of  the  several 
states  applies  only  to  the  trial  and  determina- 
tion of  "cases'*  in  courts  of  record,  and  that 
Congress  is  still  at  liberty  to  authorize  the  Judi- 
cial officers  of  the  several  states  to  exercise 
such  power  as  is  ordinarily  given  to  officers  not 
of  record,  such,  for  Instance,  as  the  power  to 
naturalise  aliens,  and  perform  such  other  duties 
as  may  be  regarded  as  Incidental  to  the  Judicial 
power,  rather  than  the  Judicial  power  itself. 

That  case,  however,  did  not  Involve  any  ques- 
tion as  to  naturalization,  but  related  to  the 
power  of  Congress  to  authorize  Justices  of  the 
peace  to  issue  warrants  for  deserting  seamen. 

When  furiadiction  of  atate  oourta  excluded. 

There  Is  some  difference  of  opinion  as  to 
whether  the  Jurisdiction  of  the  Federal  courts 
is  made  exclusive,  and  the  state  courts  ousted 
of  their  concurrent  Jurisdiction,  by  an  act  of 
Congress  which  without  words  of  exclusion, 
merely  confers  Jurisdiction  upon  the  Federal 
court  a  It  will  be  observed  that  In  many  cases 
Congress  had  either  expressly  granted  concur- 
rent Jurisdiction  to  the  state  court,  or  had  clear- 
ly negatived  exclusive  Jurisdiction  in  the  Feder- 
al courts,  so  that  this  question  did  not  arise. 

Hamilton  in  stating  the  doctrine  says  that 
in  every  case  in  which  the  state  courts  are  not 
"expressly"  excluded  by  the  acts  of  the  national 
legislature  such  courts  will  take  cognizance 
of  Che  causes  to  which  those  acts  may  give 
birth. 

Houston  V.  Moore,  6  Wheat.  1,  6  L.  ed.  19, 
»upra,  held  that  the  provisions  of  the  Federal 
militia  laws,  conferring  Jurisdiction  of  the  of- 
fense in  question  upon  the  Federal  court  mar- 
tial, did  not  exclude  the  concurrent  Jurisdic- 
tion of  the  state  court  martial. 

As  already  shown,  Fresno  Nat.  Bank  v.  San 
Joaqnin  County  Super.  Ct.  88  Cal.  491.  24  Pac. 
157 :  Adams  v.  Daunls.  29  La.  Ann.  815 ;  Cooke 
V.  State  Nat.  Bank,  52  N.  Y.  96;  Robinson  v. 
National  Bank,  81  N.  Y.  885.  37  Am.  Rep.  508 ; 
and  Holmes  v.  National  Bank,  18  S.  C.  31, — 
hold  that  the  Jurisdiction  conferred  on  the  Fed- 
eral and  certain  state  courts  by  |  5198,  U.  S. 
48  L.  R  A. 


Rev.  Stat.,  Is  not  exclusive  of  the  Jurisdiction 
of  other  state  courts,  while  Crocker  v.  Marine 
Nat.  Bank,  101  Mass.  241,  8  Am.  Rep.  836, 
aupra,  and  Cadle  v.  Tracy,  11  Blatchf.  101,  Fed. 
Cas.  No.  2,279,  hold  that  the  Jurisdiction  so 
conferred  Is  exclusive. 

I^ettilon  V.  Noble,  7  Biss.  449,  Fed.  Cas.  No. 
11,044,  holds  that  {  629,  U.  S.  Rev.  Stat.,  giv- 
ing United  States  courts  Jurisdiction  of  all  suits 
by  or  against  any  banking  association  estab- 
lished In  the  district  for  which  the  court  is  held, 
under  any  law  providing  for  banking  associa- 
tions, does  not  devest  the  concurrent  Jurisdic- 
tion of  the  state  courts. 

Claflin  V.  Houseman,  98  U.  S.  130,  28  L.  ed. 
838,  which  approves  the  general  doctrine  of 
Houston  V.  Moore,  5  Wheat.  1,  6  L.  ed.  19,  inti- 
mates a  doubt  as  to  the  correctness  of  the  deci- 
sion with  reference  to  the  effect  of  the  Federal 
laws  Involved  In  that  ease  on  the  concurrent  Ju- 
risdiction. 

Ward  V.  Jenkins,  10  Met.  691,  aupra,  held 
that  the  various  provisions  of  the  Federal  bank- 
ruptcy act  of  1841,  conferring  Jurisdiction  upon 
the  United  States  courts,  did  not  exclude  the 
concurrent  Jurisdiction  of  the  state  courts,  and 
the  cases  above  cited  as  being  to  the  same  efCect 
as  that  case  must  have  held  the  same  in  re- 
spect to  the  act  of  1841  or  1867,  as  the  case 
may  have  been.  The  same  is  true  of  Clatiln 
v.  Houseman,  93  U.  S.  130,  23  L.  ed.  833,  and 
the  other  cases,  above  cited,  in  line  with  it; 
and  VVetmore  v.  McMillan,  57  Towa,  344,  10  N. 
W.  725;  Clnrk  v.  Kwing,  9  Biss.  440.  3  Fed. 
Rep.  83;  Goodrich  v.  Wilson.  119  Mass.  429; 
Kidder  v.  Horrobln,  72  N.  Y.  150;  Olcott  v. 
Maclean.  73  N.  Y.  223;  Wente  v.  Young,  12 
liun,  220 ;  and  Wheelock  v.  Lee.  64  How.  Pr. 
402,— expressly  held  that  i  4974,  U.  S.  Rev. 
Stat.,  providing  that  legal  debts  or  assets  of 
the  bankrupt,  if  not  in  excess  of  $500,  might  be 
recovered  In  a  state  court,  did  not  take  away 
the  Jurisdiction  of  the  state  court  when  the 
debt  exceeded  that  amount. 

Copp  V.  Louisville  &  N.  R.  Co.  43  La.  Ann. 
511.  32  L.  R.  A.  725.  9  So.  441,  denied  the  Juris- 
diction of  the  state  court  over  an  action  under 
the  interstate  commerce  act  for  the  recovery  of 
damages  for  unlawful  discrimination,  upon  the 
ground  that  the  statute  which  created  the  right 
provided  for  a  remedy  before  the  Interstate 
commerce  commission  or  the  district  or  circuit 
court  of  the  United  States,  and  that  such  reme- 
dies were  exclusive  under  the  rule  that  where  a 
particular  remedy  Is  provided  by  law  such  rem- 
edy must  be  sought  to  the  exclusion  of  all  oth- 
era 
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death,  and  that>  in  any  view,  they  cannot  be 
administered  by  a  Pennsylvania  court  in  a 
oommon-law  action. 

As  to  the  first  objection,  it  is  clear  that 
neither  statute  nor  Constitution  of  Pennsyl- 
vania can  be  set  up  against  a  right  given  by 
Congress  in  its  control  of  the  maritime  law 
of  the  country.  That  control  is  paramount, 
and,  when  it  has  been  exercised  in  a  particu- 
lar way,  all  state  authority  must  conform 
to  it. 

The  second  objection — that  the  limitation 
cannot  be  administered  by  a  state  court  in  a 
oommoQ-Iaw  action — must  depend  primarily 
on  the  language  of  the  acts  of  Congress,  and 
the  nature  of  the  right  which  they  confer. 


If  such  right  is  contingent  on  something  to 
be  done  by  the  vessel  owner  or  others,  then 
we  must  look  into  the  pleadings  or  the  evi- 
dence of  the  acts  of  the  parties.     But  if,  on 
the  other  hand,  the  right  is  absolute,  then, 
,  clearly,  it  cannot  be  defeated  by  the  plain- 
I  tiff  8  choice  of  the  tribunal ;  and  if  the  state 
'  court  is  unable,  through  defect  of  its  juris* 
diction   over   parties  or   subject-matter,   or 
through  its  methods  of  procedure,  to  protect 
I  the  right,  then  the  court  must  dismiss  the 
,  case  for  want  of  appropriate  powers  to  de- 
I  termine  it  in  accordance  with  the  paramount 
J  law  on  the  subject. 

I      This  brings  us  to  the  oonsidetration  of  the 
t  acts  of  Congress.     The  limitation  of  liability 


Battin  V.  Kear,  2  I'hila.  801,  and  Dudley  v. 
Maybew.  3  N.  Y.  0,  which  were  decided  before 
the  Jurisdiction  of  the  Federal  courts  over  cases 
ariilDg  under  the  patent  rl^ht  laws  was  express- 
ly made  exclusive,  held  that  |  17  of  the  act  of 
Congress  of  July  4,  1S3G,  providing  that  all 
cases  of  that  class  should  be  originally  cognis- 
able by  the  circuit  courts  of  the  United  States, 
excluded  the  Jurisdiction  of  the  state  courts. 
These  decisions  rest  upon  the  ground  that  the 
rights  of  ihe  patentee  spring  wholly  from  the 
Federal  statutes,  and  therefore  that  the  remedy 
provided  by  the  statutes  is  exclusive. 

Missouri  River  Packet  Co.  v.  Hannibal  &  St. 
J.  R.  Co.  79  Mo.  478,  holds  that  the  1st  section 
of  act  of  Congress  of  July  26,  1866,  **To  Author- 
ize the  Construction  of  Certain  Bridges."  con- 
ferring Jurisdiction  upon  the  United  States  dis- 
trict court  of  any  litigation  arising  from  ob- 
struction to  navigation  by  the  bridges  author- 
ized by  the  act,  does  not  devest  the  common-law 
Jurisdiction  of  the  state  courts  over  the  matter. 

When  queation  arises  incidentally. 

If,  as  above  shown,  the  state  courts  may  take 
concurrent  Jurisdiction  when  a  cause  of  action 
arises  out  of  an  act  of  Congress,  a  foriioiH,  they 
may,  if  they  have  adequate  power  and  machin- 
ery to  deal  with  them,  take  cognizance  of  ques- 
tions incidentally  arising  under  such  an  act,  as 
in  the  principal  case. 

Martin  v.  Hunter,  1  Wheat.  804.  4  L,  ed.  97. 
supra,  which  goes  as  far  as  any  case  to  uphold 
the  exclusive  Jurisdiction  of  the  Federal  courts 
over  matters  within  the  Judicial  power  confided 
to  the  United  States  by  the  Constitution,  recog- 
nizes the  fact  that  such  questions  will  arise  in- 
cidentally in  the  slate  courts  in  the  exercise  of 
their  ordinary  Jurisdiction,  and  makes  It  the 
basis  of  an  argument  for  the  appellate  Jurisdic- 
tion of  the  United  States  Supreme  Court  over 
Judgments  of  the  state  courts.  So,  also,  Rod- 
ney v.  Illinois  C.  R.  Co.  19  111.  42.  while  ques- 
tioning the  right  of  state  tribunals  to  take  di- 
rect cognizance  of  cases  arising  under  Federal 
statutes,  holds  they  can  enforce  such  law  when 
they  come  incidentally  in  question. 

It  may  happen,  that  the  state  court  does  not 
have  .the  necessary  methods  or  machinery  to  en- 
force' a  right  undpr  a  Federal  statute,  even 
when  It  arises  Incidentally.  In  that  event,  as 
shown  by  the  opinions  In  the  principal  case, 
and  in  Chlsholm  v.  Northern  Transp.  Co.  61 
Barb.  363,  the  state  court  should  dismiss  the 
action. 

The  power  of  Congress  to  exclude  from  evi- 
dence in  the  state  courts  Instruments  not  bear- 
ing required  revenue  stamps  is  discussed  in  a 
note  to  Knox  v.  Rossi.  —  L.  R.  A.  — , 

Miscellaneous. 
This  note  Is  not  intended  to  cover  the  ques- 
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tlon  as  to  what  cases  fall  within  the  categoriea 
of  cases  of  which  Congress  has  declared  the  Ja- 
risdiction  of  the  Federal  courts  shall  be  ex- 
clusive. Many  of  the  cases  which  turn  upon 
that  question  assume  that  the  state  courts  have 
concurrent  Jurisdiction,  unless  the  case  falls 
within  one  of  such  categories. 

There  are  many  cases,  for  instance,  which  up- 
hold the  Jurisdiction  of  the  state  courts  In  ac- 
tions in  which  a  defense  going  to  th%  validity 
of  a  patent  has  been  interposed,  after  holding 
that  such  defense  does  not  bring  the  action 
within  U.  S.  Rev.  Stat.  {  711.  declaring  that 
the  Federal  court  shall  have  exclusive  Jurisdic- 
tion of  all  cases  arising  under  the  patent  right 
lawa  The  following  are  cases  of  that  kind : 
Pratt  V.  Paris  Gaslight  &  Coke  Co.  168  U.  8. 
255.  42  L.  ed.  458,  18  Sup.  Ct.  Rep.  62 :  Dunbar 
V.  Marden,  13  N.  II.  811 ;  Rich  v.  Atwater,  16 
Conn.  409 ;  Sherman  v.  Champlatn  Transp.  Co. 
31  Vt.  162;  Clough  v.  Patrick,  87  Vt.  421; 
Burrall  v.  Jewett,  2  Paige,  134 ;  MIddlebrook  v. 
Broadbent,  47  N.  Y.  443,  7  Am.  Rep.  457 ;  Con- 
tinental Store  Service  Co.  v.  Clark.  100  N.  Y. 
305,  3  N.  B.  335;  Head  v.  Stevens.  19  Wend. 
411 ;  Harmon  v.  Bird,  22  Wend.  118 ;  Cross  v. 
Iluntly,  13  Wend.  385;  Saxton  v.  Dodge.  57 
Barb.  84 ;  Geiger  v.  Cook,  8  Watts  ft  S.  266 ; 
Slemmer's  Appeal,  58  Pa.  155,  98  Am.  Dec 
248 ;  McClure  v.  Jeffrey,  8  Ind.  79 ;  Nye  v.  Ray- 
mond, 10  III.  153 ;  Page  v.  Dlckerson,  28  Wis. 
694,  9  Am.  Rep.  532 ;  Rice  v.  Garnhart,  84  Wis. 
453.  17  Am.  Rep.  448 ;  Billings  v.  Ames,  32  Mo. 
265. 

III.  Criminal  and  penal  laws. 

Criminal  laws. 

Notwithstanding  that  the  Judiciary  act 
passed  by  the  first  Congress  after  the  adoption 
of  the  Constitution  expressly  gave  the  Federal 
courts  exclusive  Jurisdiction  of  all  crimes  and 
offenses  cognizable  under  the  authority  of  the 
United  States,  and  that  since  that  time  there 
has  been  a  general  statutory  reservation  of  ex- 
clusive Jurisdiction  to  the  Federal  courts  in 
such  cases,  the  question  as  to  the  concurrent 
Jurisdiction  of  the  state  courts  has  arisen  in  a 
number  of  cases,  because  Congress,  by  purport- 
ing to  confer  concurrent  Jurisdiction  upon  the 
state  courts  over  certain  crimes  or  offenses,  has 
as  to  them  withdrawn  the  restriction  previous- 
ly imposed. 

It  would  seem  that  the  question  of  the  con- 
current Jurisdiction  of  the  state  courts  over 
this  class  of  cases  must  be  determined  by  the 
same  criterion  that  governs  in  civil  cases — 
namely,  the  Inherent  power  of  the  state  courts, 
unaided  by  the  acts  of  Congress  except  so  far 
as  they  may  remove  restrictions  previously  im- 
posed upon  such  Jurisdiction  by  Congress.  The 
answer,  however,  is  likely  to  be  different  In  view 
of  the  general  rule  that  the  courts  of  one  sover- 
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under  both  the  axsts  of  1851  and  18S4  is 
general  and  absolute.  By  the  former  the  li- 
ability '*8hall  in  no  case  exceed,"  and  by  the 
latter  "shall  be  limited  to"  the  value  of  the 
individual  owner's  interest  in  the  vessel. 
The  former  provision  is  contained  in  §  3  of 
the  act  of  1851,  and  by  9  4  it  is  provided 
that  whenever  the  loss  is  by  several  owners 
of  goods,  etc.,  and  the  whole  value  of  the  ves- 
sel and  freight  is  not  sufficient,  they  shall 
recei^Re  compensation  in  proportion  to  their 
respective  losses,  and  the  owner  of  the  vessel 
may  take  appropriate  proceedings  in  any 
court  for  the  purpose  of  apportioning  the  sum 
for  which  he  is  liable  among  the  parties  en- 
titled   thereto.     It   then   continues   that   it 


shall  be  sufficient  &>mplianoe  by  the  owner 
with  the  requirements  of  the  act  if  he  s|Mill 
transfer  his  interest  in  the  vessel  and  freight 
to  a  trustee  for  the  parties  entitled,  to  be 
appointed  by  any  court  of  competent  juris- 
diction, and  thereupon  all  claims  and  pro- 
ceedings against  the  owner  shall  cease.  There 
is  nothing  in  this  section  which  in  any  way 
changes  the  positive  character  of  the  limi- 
tation. The  provisions  are  manifestly  in 
furtherance,  not  in  restriction,  of  the  vessel 
owner's  right,  and  are  directory  only,  in  the 
sense  that  they  point  out  a  method  by  which 
his  right  may  be  enforced,  but  are  not  ex- 
clusive of  other  methods  which  may  \^  found 
eiTective  for  the  same  purpose.    And  such 


el^ty  will  not  execute  the  criminal  or  penal 
laws  of  aDother,  whereas  there  Is  no  such  rule 
In  respect  to  purely  cIvU  actions. 

Justice  Story,  In  lilartin  ▼.  Hunter,  1  Wheat. 
837,  4  U  ed.  105,  says  that  no  part  of  the 
criminal  Jurisdiction  of  the  United  States  can. 
consistently  with  the  Constitution,  be  delegated 
to  state  tribunals. 

If  by  this  he  means,  cannot  be  delegated  by 
Congress,  he  is  In  accord  with  the  later  deci- 
slona  bat  most  of  the  latter  have  determined 
the  queaflon  of  the  state  court's  Jurisdiction  by 
reference  to  the  criterion  mentioned. 

Houston  V.  Moore,  6  Wheat.  1,  5  L.  ed.  19, 
is  not  authority  for  the  position  that  Congress 
may  effectively  confer  concurrent  Jurisdiction 
apon  state  courts  over  offenses  against  the  Fed- 
eral lawa  It  merely  held  that  the  Federal 
militia  laws  which  covered  the  offense  In  ques- 
tion in  that  case  did  not  confer  exclusive  Juris- 
diction upon  the  Federal  courts,  as  was  done  by 
the  Judiciary  act  with  reference  to  other  of- 
fensea  This  fact,  under  the  doctrine  estab- 
lished by  the  case  with  reference  to  concurrent 
Jurisdiction,  left  the  way  open  for  the  state 
court  to  take  Jurisdiction  if  It  could  And  author- 
ity to  do  so  Independently  of  any  act  of  Con- 
gress, and  in  that  particular  case  authority 
was  found  In  a  state  statute. 

The  existence  of  such  statute  differentiates 
the  case  from  most  of  the  other  criminal  cases 
iUToIving  the  question  of  concurrent  Jurisdic- 
tion, since  In  such  cases  It  was  necessary  to 
determine  the  Inherent  Jurisdiction  of  the  state 
courts  by  reference  to  the  general  principles  of 
law. 

State  V.  Wells,  2  Hill,  L.  687,  held  that  the 
state  court  had  Jurisdiction  of  a  prosecution  for 
opening  a  letter  contrary  to  the  act  of  Congress 
regulating  the  postoffice  department. 

The  court  quotes  the  provision  of  the  Con- 
stitution making  the  laws  of  Congress  the  su- 
preme law  of  the  land,  and  says  that  an  offense 
against  the  laws  of  the  United  States  Is  an 
offense  against  the  laws  of  the  state,  and  the 
state  has  a  right  to  punish  It  upon  the  princi- 
ple of  the  common  law  that  she  has  the  right 
to  punish  all  violations  of  her  law.  This  deci- 
sion was.  however,  expressly  overruled  by  State  V. 
M*Brlde,  Rice.  L.  400,  holdingthat  the  state  court 
had  no  Jurisdiction  of  an  offense  of  stealing  a 
letter  from  the  mall  In  violation  of  the  act  of 
Congress,  and  Is  opposed  to  the  current  of  au- 
thority. 

Com.  V.  Feely.  1  Va.  Cas.  321,  denies  the  Ju- 
risdiction of  the  state  court  over  a  defendant 
Indicted  for  stealing  mail. 

In  these  cases  the  Judiciary  act  opposed  no 
obstacle  to  concurrent  Jurisdiction,  since  the 
statute  creating  the  offenses  purported  to  con- 
fer such  Jurisdiction. 

Robertson  v.  Baldwin,  165  U.  S.  275,  41  L. 
ed.  715,  17  Sup.  Ct.  Rep.  320,  as  before  stated. 
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holds  that  the  Judicial  power  which  Congress 
cannot  vest  in  the  state  courts  does  not  include 
the  power  to  take  affidavits,  or  to  arrest  and 
commit  for  trial  offenders  against  the  Unit- 
ed States,  and  accordingly  holds  that  |  4598 
of  the  Revised  Statutes  Is  not  unconstitutional 
because  it  authorizes  Justices  of  the  peace  to 
issue  warrants  to  apprehend  deserting  seamen, 
and  to  deliver  them  up  to  the  master  of  their 
vessel. 

A  similar  decision,  based  on  the  same  princi- 
ple, had  been  previously  made  In  Ew  parte  Gist, 
26  Ala.  150. 

Cases  in  which  the  defendants  are  proceeded 
against  under  the  Federal  statutes  are  to  be 
d.stinguished  from  those  like  Fox  v.  Ohio,  6 
How.  410,  12  L.  ed.  213 ;  State  v.  Pike.  15  N.  H. 
83;  &Ioore  v.  Illinois,  14  IIow.  13,  14  L.  ed. 
306;  Com.  v.  Fuller,  8  Met.  813.  41  Am.  Dec. 
500 ;  and  Jett  v.  Com.  18  Gratt.  030.— in  which 
there  was  a  state  statute  covering  the  same  of- 
fense as  the  Federal  statute. 

Penal  lawt. 

Haney  v.  Sharp,  1  Dana,  442,  denied  the  Ju- 
risdiction of  the  state  court  over  an  action  for 
a  penalty  under  the  act  of  Congress  relating  to 
the  census.  The  court  says  that  no  state  tribu- 
nal has  Inherent  Jurisdiction  over,  nor  can  It 
take  Jurisdiction  of,  a  penal  case  arising  under 
an  act  of  Congress,  unless  some  law  of  the  com- 
monwealth has  given  It  the  right  to  do  so,  and 
the  general  government  has  by  an  act  of  Con- 
gress also  consented.  In  this  case  neither  ot 
such  requisites  existed. 

Cnltcd  States  v.  Lathrop,  17  Johns.  4,  de- 
nied the  Jurisdiction  of  the  state  court  over  an 
action  of  debt  by  the  United  States  to  recover 
a  penalty  for  selling  spirituous  liquor  in  viola- 
tion of  an  act  of  Congress  of  August  2,  1813, 
which  expressly  provides  that  suit  may  be 
prosecuted  before  any  court  of  the  state  having 
Jurisdiction  in  like  cases.  The  court  says  that 
a  pecuniary  penalty  for  violation  of  an  act  of 
Congress  Is  as  much  a  punishment  for  an  of- 
fense against  the  laws  as  If  a  corporal  punish- 
ment had  been  Inflicted,  and  that  as  regards 
crimes  and  offenses  the  government  of  the  Unit- 
ed States  stands  in  the  same  relation  to  the 
state  government  as  any  foreign  government. 

Justice  iSradiey,  In  Claflin  v.  Houseman.  03 
U.  S.  l.'tO,  23  L.  ed.  833,  supra,  says  that  If  an 
act  of  Congress  gives  a  penalty  to  a  party  ag- 
grieved without  specifying  a  remedy  for  its  en- 
forcement there  Is  no  reason  why  it  should 
not  be  enforced,  If  not  provided  otherwise  by 
some  act  of  Congress,  by  a  proper  action  In 
state.  He  refers  to  United  States  v.  Lathrop, 
17  Johns.  4,  and  remarks  that  the  state  courts 
have  in  certain  instances  declined  to  exerv-ise 
the  jurisdlrtion  conferred  upon  them,  but  that 
that  fact  does  not  militate  against  the  exist- 
ence  of   such   Jurisdiction.     He   also   criticises 
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we  understand  to  be  tlMreoiistmction  eettled 
by. the  Supreme  Court  of  the  United  States. 
In  the  case  of  The  Bootland,  105  U.  8.  24, 
8ub  nom.  National  Steam  Nov.  Co,  r.  Dyer, 
26  li.  ed.  1001,  it  was  said  by  Bradley,  J.: 
"The  primary  enactment  in  S  4283,  Rev. 
Stat.,  is  that  the  liability  of  the  owner  for 
any  loss  or  damage  .  .  .  shall  in  no  case 
exceed  the  amount  or  value  of  his  interest 
in  the  vessel  and  her  freight  then  pending. 
Two  modes  for  carrying  out  this  law  are 
then  prescribed,— -one  in  8  4284,  and  the  oth- 


er in  9  4285.''  These  sections  sf  e  ihe  nwi- 
sion  and  re-enactment  of  8  4  of  the  act  ol 
1851  just  discussed.  The  same  opinion  then 
proceeds  to  show  that  these  modes  are  in  aid, 
and  not  in  restriction,  of  the  owner's  right 
to  limit  hie  liability,  and  are  not  therefore 
exclusive,  but  the  defense  may  be  made  in 
any  form  that  the  nature  of  the  case  and 
the  procedure  of  the  court  will  permit.  And 
to  the  same  effect  are  Providence  d  N,  Y.  8. 
8.  Co.  V.  Hill  Mfg.  Co.  109  U.  S.  578,  594,  27 
L.  ed.  1038,  1044,  3  Sup.  Ct.  Rep.  379,  617, 


the  tendency  to  regard  the  laws  of  the  United 
States  as  emanating  from  a  foreign  power,  say- 
ing that  it  is  founded  on  an  erroneous  view  of 
the  nature  and  relation  of  the  state  and  Federal 
governments.  It  is  to  be  observed,  however, 
that  CI  ad  in  v.  Houseman,  if  regarded  as  an  ac- 
tion for  a  penalty,  was  for  the  benefit  of  an  as- 
signee in  banlcruptcy,  and  not  for  the  benefit  of 
the  government.  Moreover,  Justice  Gray,  in 
Huntington  v.  Attrill,  146  U.  S.  657,  36  L.  ed. 
1123,  13  Sup.  Ct.  Kep.  224,  says,  arguendo,  the 
courts  of  the  state  cannot  be  compelled  to  take 
Jurisdiction  of  a  suit  to  recover  a  penalty  for  a 
violation  of  a  law  of  the  United  States,  and 
that  the  only  ground  ever  suggested  for  main- 
taining such  suits  in  a  state  court  is  that  the 
laws  of  the  United  States  are  in  effect  the  laws 
of  each  state.  After  remarking  that  the  state- 
ment of  Justice  Bradley  in  Claflin  v.  Ilouse- 
man,  93  U.  S.  130.  23  L.  ed.  833,  on  this  point 
was  obiter,  he  says  that  Justice  Bradley,  the 
year  before,  when  sitting  in  circuit  (Ex  parte 
Bridges),  said  it  would  be  manifest  incongruity 
for  one  sovereign  to  punish  a  person  for  an  of- 
fense against  the  laws  of  another. 

Jackson  v.  Rose,  2  Va.  Cas.  84 ;  Davison  v. 
Champlin,  7  Conn.  244 ;  and  Ely  v.  Peck,  7 
Conn.  230, — ^are  to  the  same  effect  as  United 
States  V.  Lathrop,  17  Johns.  4,  supra. 

On  the  other  hand.  United  States  v.  Smith, 
4  N.  J.  L.  33;  Buckwalter  v.  United  States,  11 
Serg.  ft  R.  103;  Hartley  v.  United  States,  3 
Hayw.  (Tenn.)  45 ;  and  Steams  v.  United 
States.  2  Paine,  800,  Fed.  Cas.  No.  13,341,— 
uphold  the  Jurisdiction  of  state  courts  over 
suits  by  the  United  States  to  recover  penal- 
ties under  acts  of  Congress  which  purport  to 
confer  jurisdiction  upon  the  state  courts. 
These  decisions  rest  on  the  ground  that  the 
laws  of  Congress  are  the  supreme  laws  of  the 
land,  and  the  last-mentioned  case  alludea^to  the 
fact  that  the  proceeding  was  not  a  criminal 
prosecution,  but  a  civil  action  to  recover  a  pen- 
alty for  breach  of  the  statute. 

That  case  also  disapproved  of  United  States 
V.  Lathrop,  17  Johns.  4,  and  dissented  from  the 
view  that  the  Federal  and  state  governments 
are  to  be  considered  as  entirely  foreign  to  each 
other,  and  that  the  case  falls  under  the  rule 
that  the  courts  of  one  sovereignty  will  not  take 
cognisance  of,  and  enforce,  the  Penal  Code  of 
another. 

In  addition  to  the  distinction  suggested  In 
Stearns  v.  United  States,  2  Paine,  300,  Fed. 
Cas.  No.  13,341,  with  reference  to  the  form  of 
proceeding  for  the  enforcement  of  a  penalty, 
there  seems  to  be  a  further  distinction,  depend- 
ing upon  the  question  whether  the  injury  is 
solely  to  public,  or  directly  affects  private, 
righta  Actions  against  national  banks  to  re- 
cover the  penalty  for  exacting  usury  are  of  the 
latter  kind,  and  it  has  been  generally  held  that 
state  courts  have  Jurisdiction  of  them,  the  ex- 
clusive Jurisdiction  of  the  Federal  courts  hav- 
ing been  negatived  by  the  provisions  of  the  acts 
of  Congress  purporting  to  confer  concurrent 
Jurisdiction  upon  the  state  courts. 
48  L.  K.  A. 


To  that  effect  are  Kinser  v.  Farmers'  Nat. 
Bank,  58  Iowa,  728,  13  N.  W.  59;  Henderson 
Nat.  Bank  v.  Alves,  91  Ky.  142,  15  N.  W.  132 ; 
National  Bank  v.  Johnson,  11  Ey.  L.  Rep.  904  : 
Bank  v.  Snyder  (Pa.)  2  Leg.  Rec.  Rep.  356; 
Ordway  v.  Central  Nat.  Bank,  47  Md.  217,  28 
Am.  Rep.  455 ;  First  Nat  Bank  v.  Overman,  22 
Neb.  116,  84  N.  W.  107 ;  Morgan  v.  First  Nat. 
Bank,  93  N.  C.  852;  Schuyler  Nat.  Bank  v. 
Bollong,  87  Neb.  620,  56  N.  W.  209;  Hade  v. 
McVay,  81  Ohio  St.  231 ;  Lebanon  Nat.  Bank  v. 
Karmany,  98  Pa.  65;  First  Nat.  Bank  v.  6ra- 
ber.  91  Pa.  877 ;  Blets  v.  Columbia  Nat.  Bank. 
87  Pa.  87,  80  Am.  Rep.  843;  Lynch  v.  Mer- 
chants' Nat  Bank«  22  W.  Ya.  554,  46  Am.  Rep. 
520.  • 

The  opinion  In  Blets  v.  Columbia  Nat.  Bank. 
87  Pa.  87,  80  Am.  Rep.  343,  cites,  and  relies 
on,  Claflin  v.  Houseman,  93  U.  S.  180,  23  L.  ed. 
833,  and  says  that  whatever  doubts  have  been 
expressed  by  some  state  courts  as  to  penalties 
to  be  sued  for  by  the  United  States,  or  someone 
in  its  behalf,  in  order  to  vindicate  the  Federal 
law,  they  do  not  extend  to  a  case  involving  s 
private  right  sued  for  by  the  citizen  for  himself. 

The  Jurisdiction  of  the  state  courts,  even  over 
such  actions,  has  been  denied  in  Missouri  River 
Teleg.  Co.  v.  First  Nat  Bank.  74  111.  217,  which 
says  that  the  state  court  cannot  enforce  the 
criminal  or  penal  laws  of  another  sovereignty. 
In  answer  to  the  argument  based  on  the  fact 
that  the  state  courts  entertain  Jurisdiction  in 
cases  where  national  banks  are  parties  either 
plaintiff  or  defendant,  the  court  said  that  the 
jurisdiction  in  such  cases  resulted  from  the 
power  conferred  by  the  state  Constitution  and 
laws,  and  not  from  the  acts  of  Congress. 

Newell  V.  National  Bank,  12  Bush,  57.  was 
an  action  by  a  national  bank  on  a  note.  The 
defendant  pleaded  usury,  and  sought  to  set  off 
the  forfeiture  declared  by  the  acts  of  Congress 
in  such  cases.  The  court  held  that  the  penal- 
ties  arising  under  the  laws  of  the  United  States 
could  not  be  enforced  in  state  courts. 

National  Bank  v.  Eyre,  52  Iowa.  114,  2  N.  W. 
995 :  Peoples  v.  First  Nat.  Bank,  15  Ky.  L.  Rep. 
748;  and  First  Nat.  Bank  v.  Childs.  130  Mass. 
519,  39  Am.  Rep.  474, — on  the  contrary,  hold 
that  such  forfeiture  Is  available  as  a  defense  in 
a  state  court.  It  will  be  observed  that  §  5198, 
U.  S.  Rev.  Stat.,  which  prescribes  the  penalty 
for  usury,  provides  for  its  recovery  in  an  action 
of  debt;  so  that  actions  for  this  penalty  are 
civil  in  form,  and  the  t>eneflt  accrues  to  the 
individual. 

Whatever  may  be  the  rule  when  the  actloo 
Is  for  the  vindication  of  a  private  right,  or 
when  the  proceeding  is  not  criminal,  it  is  un- 
doubtedly true,  in  the  absence  of  state  legisla- 
tion, that  the  state  courts  cannot  find  In  their 
own  Inherent  powers,  and  cannot  acquire 
through  acts  of  Congress,  the  requisite  author- 
ity to  enable  them  to  entertain  a  proceeding, 
criminal  in  Its  nature  and  designed  for  the  vin- 
dication of  a  purely  public  right,  to  enforce  a 
criminal  or  penal  statute  of  the  Federal  govera- 
ment  Q«  H.  P. 
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and  €hrm§  t.  ConHnental  Int.  Co.  141  U.  8. 
638,  85  li.  ed.  886,  12  Sup.  Ct.  Rep.  97.  The 
vei7  point  of  the  ftdmisaibility  of  this  de- 
lenae  in  an  action  in  a  state  oourt  was  de- 
cided in  the  ease  of  The  Baea,  53  Fed.  Rep. 
132,  where  a  petition  by  the  vessel  owner 
for  eatablisbment  of  limited  liability,  and 
for  prohibition  of  further  proceedings  by  a 
plaintiff  in  a  state  oourt,  was  dismissed  by 
the  district  court  of  the  United  States  on  the 
ground  that  the  defease  oould  be  adequately 
made  in  the  state  oourt.  It  is  true  that  this 
eoDclttsion  has  been  dissented  from  in  Quin- 
Ian  T.  Pew^  5  U.  8.  App.  382,  56  Fed.  Rep. 
Ill,  121,  6  G.  G.  A.  438,  but  apparently  on 
the  ground  that  the  vessel  owner's  privilege, 
not  only  to  have  the  value  of  the  vessel  ap- 
praised and  his  liability  limited  to  that,  but 
also  to  have  all  parties  compelled  to  come  in- 
to the  admiral^  court  with  their  claims, 
was  absolute  under  the  statute,  and  could 
not  be  refused,  in  view  of  the  want  of  power 
of  the  state  oourt  to  enforce  the  latter 
branch  of  the  remedy4  But  even  this  case 
does  not  sustain  the  contention  that  the 
vessel  owner  may  not  make  his  defense  in  the 
state  eeurt   if  he  so  chooses.    We  are  of 


opinion  that  appeAant's  right  to  make  this 
defense  is  clear,  and  we  see  no  difficulty  in 
enforcing  it  in  this  action.  They  should 
have  been  permitted  to  show  the  value  of  the 
tug,  and  their  respective  proportions  of  own- ' 
erBhip  in  it.  The  most  convenient  practice 
then  would  be,  after  appropriate  instructions 
to  the  jury,  to  direct  them,  if  they  found  for 
the  plaintiff,  to  find  specially,  in  addition,  the 
value  of  the  tug,  and  the  proportionate  own- 
ership of  the  several  defendants.  With  these 
facts  specifically  found,  the  verdict  could  be 
molded  by  the  court  into  proper  form  with 
less  danger  of  mistake  than  if  the  whole 
were  left  in  a  lump  to  the  jury. 

The  questions  of  defendant's  negligence, 
and  Loughin's  own  contributory  negligence, 
could  not,  under  the  evidence,  have  been 
taken  from  the  jury. 

A  number  of  questions  are  raised  by  the 
aflsignments  of  error  in  regard  to  irregulari- 
ties in  the  swearing  of  the  jury,  and  in  the 
verdict  and  judgment;  but,  as  all  of  these 
will  be  easily  avoided  at  the  next  trial,  it  ia 
not  necessary  to  discuss  them. 

Judgment  reversed,  and  venire  de  •  nova 
awarded. 
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UNION  TRUST  COMPANY  of  St  Louis 

et  al. 

v» 

RICHMOND  CITY  RAILWAY  COMPANY 

et  al. 


BOYAL  BRICK  COMPANY  et  al.,  Inter- 
veners, Appte. 


(. 


.Ind.. 
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1*  One  not  m  partT»  1»iit  havlnar  an  In- 
terest la  tke  sitlKjeet-matter  of  a  pend- 
ing action,  that  may  be  adversely  affected  by 
the  suit,  will  be  permitted  by  the  court,  upon 
a  proper  showing,  under  Bums's  Rev.  Stat. 
1894,  i  273,  to  come  Into  the  case  for  the  pro- 
tection of  whatever  right  or  Interest  he  may 
hare  in  the  subject-matter. 

>•  A  provision  In  an  ordinance  nnthor- 
lalnir  n  street  railway  to  be  laid,  that 
the  siiace  between  the  tracks  shall  be  paved 
in  the  manner  speclfled  "when  and  as  the 
street  may  be"  thus  paved,  must  be  under- 
stood to  mean  that  the  paving  between  the 
trades  shall  be  at  the  expense  of  the  com- 
pany. 

8.  Tke  eonstrnction  'vrkicli  the  parties 
themselves  plaee  upon  a  contract  will  be 
adopted  by  the  court,  when  Its  terms  are  un- 
certain. 

4.     A    mortsmvee    of    a    street-railway 


NoTC — As  to  superiority  of  lien  of  local  as- 
sessment  over  prior  lien,  see  also  Seattle  v.  Hill 
(Wash.)  35  L.  R.  A.  872,  and  note;  and  Dress- 
man  V.  Farmers'  &  T.  Nat.  Bank  (Ky.)  36  L.  B. 
A.  121. 

As  to  liability  of  street  railway  to  paving  as- 
seesment,  see  Shreveport  v.  Prescott   (La.)   46 
H  R.  A.  103,  and  note. 
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company,  thonorh  not  bonnd  by  n 
compromise  contract  between  the.  mort- 
gagor and  the  city,  with  respect  to  liens  on 
the  property  for  paving,  cannot  accept  the 
l>eneflt  of  such  contract  for  the  relief  of  the 
property  from  a  Hen  existing  under  the  com- 
pany's charter  ordinance  without  being  sub- 
jected to  the  burden  of  a  Hen  which  the  con- 
tract provided  for. 

5.  A  street  railway  is  within  the  rea« 
son  of  the  rale  of  a  court  of  equity  which 
subjects  proceeds  of  mortgaged  railway  prop- 
erly in  the  hands  of  a  receiver  to  the  pay- 
ment of  current  debts  made  In  the  ordinary 
course  of  business,  if  there  has  been  any  di- 
version of  the  current  receipts  to  increase 
the  value  of  the  security. 

O.  A  preference  of  a  claim  for  pavins 
the  track  of  a  street  railway  out  of 
the  proceeds  of  the  property  on  foreclosure 
cannot  be  allowed  on  account  of  the  purchase 
by  the  company  of  cars  and  other  equipment 
after  the  paving  was  begun,  materially  in- 
creasing the  value  of  the  mortgaged  property, 
unless  such  equipment  was  paid  for  out  of 
the  current  earnings  of  the  company. 

7.  A  lien  mion  a  street  rail^^-ay  for  a 
pavinir  assessment  to  which  the  company 
is  subject  under  its  charter  is  superior  to  the 
lien  of  a  mortgage  upon  the  property. 

8.  A  Jvdficment  on  deinnrrer  to  an  in- 
tervcnlnfir  petition,  which  makes  a  final 
disposition  of  the  case  so  far  as  concerns  the 
petitioners,  may  be  appealed  from. 

(December  12,  1809.) 

APPEAL  by  interveners  from  a  judg- 
ment of  the  Circuit  Court  for  Wriyne 
County  dismissing  a  petition  by  creditors  for 
intervention  in  a  proceeding  to  foret^Ioae  a 
mortgage  on  defendant's  property,  in  wliich 
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interveners  sought  to  obtain  payment  for 
material  furnished  for  improvements  which 
defendant  was  required  to  make.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  H.  C.  Fox,  William  L.  Taylor, 
and  A.  C.  Lindemuth  for  appellants. 

Messrs.  Seddon  A  Blair  and  Jolui  I<. 
Rupe,  for  appellees : 

The  appellants'  petitions  give  them  no 
standing  in  court.  They  are  not  interven- 
ing petitions  as  recognized  by  the  statutes, 
nor  are  they  cross-complaints. 

One  who  attempts  to  intervene  in  an  ac- 
tion pending  between  other  parties,  without 
bringing  himself  within  the  provisions  of 
the  statute,  is  a  mere  interloper. 

Des  Moines  Ins.  Co.  v.  Lent,  75  Iowa,  522, 
39  N.  W.  826. 

Treating  the  intervening  petitions  as 
cross-complaints,  they  must  be  tested  by  the 
rule  of  pleadings  applicable  to  such  com- 
plaints. 

A  pleading  cannot  serve  the  double  pur- 
pose of  an  answer  and  a  cross-complaint.  It 
must  be  the  one  thing  or  the  other. 

Thompson  v.  Toohey,  71  Ind.  296;  Wash- 
hum  V.  Roberts,  72  Ind.  213;  Conger  v.  Mil- 
ler, 104  Ind.  692,  4  N.  E.  300. 

Even  as  against  the  Richmond  City  Rail- 
way Company  there  can  be  no  lien  on  the 
property  of  the  company,  unless  the  com- 
promise ordinance  is  shown  to  be  binding  up- 
on the  company;  for  no  lien  can  arise  under 
the  franchise  ordinance  alone. 

The.  mere  passage  of  the  compromise  ordi- 
nance did  not  make  a  contract. 

Admitting  that  the  compromise  ordinance 
did  become  a  valid  and  binding  contract  be- 
tween the  city  and  the  company,  a  lien  could 
be  fixed  by  the  city  on  the  property  of  the 
company,  only  in  exactly  the  same  way  that 
it  could  be  fixed  on  the  property  of  the  abut- 
ting owners. 

Before  any  assessment  could  have  become 
a  lien  upon  any  property,  or  before  anyone 
could  have  been  affected  by  the  proceedings, 
notice  must  have  been  given. 

MoEneney  v.  Sullivan,  125  Ind.  407,  25 
N.  E.  540. 

The  general  allegation  that  such  proceed- 
ings were  taken  as  required  by  law,  even  if 
the  statement  was  not  explained  by  setting 
out  in  the  petition  exactly  what  was  done, 
is  a  mere  all^tion  of  law,  and  not  a  state- 
ment of  any  fact. 

Old  field  V.  New  York  d  U.  R.  Co.  14  N. 
Y.  310. 

If  the  city  and  the  company  ever  intended 
to  construe  the  franchise  oMinanee  at  all, 
or  to  give  it  any  such  construction,  it  was 
not  in  their  power  to  give  to  it,  after  the 
mortgage  was  executed,  any  construction 
prejudicial  to  the  rights  of  the  bondholders, 
or  in  any  manner  to  affect  the  rights  of  the 
bondholders  without  their  consent. 

Jones,  Corporate  Bonds,  5  416. 

A  pleading  stating  a  cause  of  action  must 
proceed  upon  a  single  definite  theory;  it  will 
be  construed,  and  its  theory  determined, 
from  its  general  scope  and  allegations;  and 
the  pleader  will  be  held  and  conclusively 
48  L.  R.  A. 


bound  by  the  theory  upon  which  he  proceed! 
in  all  stages  of  the  cause. 

Platter  v.  Seymour,  80  Ind.  323;  Citizen^ 
street  R.  Co.  v.  Willoehy,  134  Ind.  563,  33 
N.  E.  627;  Chicago,  St.  L.  d6  P.  R.  Co.  v. 
Bills,  104  Ind.  13,  3  N.  E.  611;  Toledo,  St. 
L.  d  K.  C.  R.  Co.  V.  Levy,  127  Ind.  168,  26 
N.  E.  773 ;  Jackson  v.  Landers,  134  Ind.  529, 
34  N.  E.  323. 

The  doctrine  that  a  mortgage  can  be  de- 
feated by,  or  made  inferior  to,  subsequent 
obligations  incurred  by  the  mortgagor,  has 
never  received  judicial  sanction  except  in  a 
peculiar  and  limited  class  of  cases. 

Turner  v.  Ifidianapolis,  B.  d  W.  R.  Co.  8 
Biss.  315,  Fed.  Cas.  No.  14,258;  Fosdick  v. 
Schall,  99  U.  S.  235,  25  L.  ed.  339;  Barton 
V.  Barbour,  104  U.  S.  126,  26  L.  ed.  672; 
Miltenberger  v.  Logansport,  C.  d  S.  W.  R.  Co. 
106  U.  S.'286,  27  L.  ed.  117,  1  Sup.  Ot  Rep. 
140;  Wood  V.  Guarantee  Trust  d  8.  D.  Co. 
128  U.  S.  416,  32  L.  ed.  472,  9  Sup.  Ct.  Rep. 
131. 

There  is  a  "broad  distinction"  between 
property  to  which  the  doctrine  has  been  ap- 
plied and  the  property  which  is  the  sub- 
ject of  this  action. 

A  railroad  is  for  the  use  of  the  universal 
public  in  the  transportation  of  all  persons, 
baggage,  and  other  freight;  a  street  rail- 
way is  dedicated  to  the  more  limited  use  of 
the  local  public,  for  the  more  transient  trans- 
portation of  persons  only,  and  within  the 
limits  of  the  city. 

Louisville  d  P.  R.  Co.  r.  Louisville  City 
R.  Co.  2  Duv.  178. 

A  street  railroad  or  "tramway,"  as  it  is 
sometimes  called,  whether  propelled  by 
mule  or  electric  power,  is  a  matter  of  purely 
local  concern. 

In  no  sense  are  these  enterprises  any 
more  public  institutions  than  are  water- 
works companies,  gas  companies,  electrio- 
light  companies,  or  telephone  exchanges. 

The  rule  in  Fosdick  v.  Schall,  99  U.  8. 
235,  25  L.  ed.  339,  is  not  to  be  applied  in  case 
of  a  waterworks  company,  and  the  principles 
upon  which  the  rule  rests  make  it  inappli- 
cable in  case  of  a  street-railway  company, 
or  other  merely  local  enterprise  of  that 
class. 

Wood  V.  Guarantee  Trust  d  S.  D.  Co.  128 
U.  S.  416,  32  L.  ed.  472,  9  Sup.  Ct  Rep.  131 ; 
Jones,  Corporate  Bonds,  f  606;  Litzenberger 
V.  JarviS'Conklin  Trust  Co.  8  Utah,  15,  23 
Pac.  871. 

There  was  no  diversion  of  the  current 
earnings,  either  to  the  payment  of  interest 
or  the  permanent  improvement  of  the  prop- 
erty. In  fact  but  little  interest  was  ever 
paid  on  the  bonds. 

One  holding  a  mortgage  debt  upon  a  rail- 
road has  the  same  right  to  demand  and  ex- 
pect of  the  court  respect  for  his  vested  and 
contracted  priority  as  the  holder  of  a  mort- 
gage on  a  farm  or  lot. 

Morgan's  L.  d  T.  R.  d  S.  S.  Co.  r.  Texas 
a.  R.  Co.  137  U.  S.  171,  34  L.  ed.  626,  11 
Sup.  Ct  Rep.  61;  Thomas  v.  Western  Car 
Co.  149  U.  S.  95,  37  L.  ed.  663,  13  Sup.  Ct 
Rep.  824  J  Addison  v.  Leu^,  75  Va.  701 ;  Fi- 
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dclity  Ins.  Trust  d  8,  D.  Co,  v.  Shenandoah 
Vnlley  R,  Co.  86  Va.  1,  9  S.  C.  759;  Metio- 
politan  Trvst  Co.  v.  Tonaioanda  Valley  d  C. 
K.  Co.  103  N.  Y.  245,  8  N.  E.  488;  Jones, 
Corporate  Bonds,  HH  589,  C13;  20  Am.  & 
fljig'  £nc.  Law,  pp.  426,  437. 

On  petition  for  rehearing. 

No  iheoiy  adopted  by  counsel  in  argument 
upon  appeal  can  affect  a  party's  right  to 
the  judgment  of  the  court  upon  the  plead- 
ing as  it  appears  in  the  record,  as  to  its 
theory  and  legal  effect. 

Western  V.  Teleg.  Co.  r.  Reed,  96  Ind.  198; 
Citizens'  Street  R.  Co.  v.  Willoehy,  134  Ind. 
5C3,  33  N.  E.  627;  New  Pittsburgh  Coal  d 
Coke  Co.  y.  Peterson,  136  Ind.  398,  35  N.  E. 
7;  Balue  v.  Taylor,  136  Ind.  368,  36  N.  E. 
269;  EvansviUe  d  R.  R.  Co.  v.  Barnes,  137 
Ind.  306,  36  N.  E.  1092;  Copeland  v.  Sum- 
tners,  138  Ind.  219.  35  N.  E.  614,  37  N.  E. 
971;  Terre  Haute  d  I.  R.  Co.  v.  McCorkUi, 
140  Ind.  613«  40  N.  E.  62;  Carmel  Natural 
Gas  d  Iviprov.  Co.  v.  Small,  150  Ind.  427, 
47  N.  E.  11,  60  N.  E.  476;  Chicago,  St.  L.  d 
P.  R.  Co.  V.  BiUs,  104  Ind.  13,  3  N.  E.  611; 
Racer  y.  State,  131  Ind.  393,  31  N.  E.  81; 
Western  U.  Teleg.  Co.  v.  Young,  93  Ind.  118; 
^jii%a  Powder  Co.  v.  Hildebrand,  137  Ind. 
462,  37  N.  £.  136. 

A  complaint  cannot  be  made  elastic  so  as 
to  take  form  with  the  varying  views  of 
counsel. 

Mescall  v.  Tully,  91  Ind.  99. 

The  facts  presented  do  not  entitle  the  ap- 
pellants to  relief  by  way  of  priority  of  pay- 
ment, as  against  Uie  mortgagee. 

Provisional  Municipality  v.  Northrup,  30 
U.  S.  App.  702,  66  Fed.  Rep.  089,  J4  C.  C.  A. 
59;  Chicago  v.  Sheldon,  9  Wall.  60,  19  L.  ed. 
594;  Toledo,  D.  d  B.  R.  Co.  v.  Hamilton,  134 
U.  S.  296.  33  L.  ed.  905,  10  Sup.  Ct.  Rep. 
546;  Houston  City  Street  R.  Co.  v.  Storrie 
(Tex.  Civ-  App.)  44  8.  W.  69a. 

The  assessment  is  claimed  for  a  repaving 
and  reconstruction  of  the  street. 

A  charter  obligation  to  pave  the  street 
and  maintain  or  keep  it  in  repair  creates  no 
obligation  to  repave  or  reconstruct. 

Western  Paving  d  Supply  Co.  v.  Citizens' 
street  R.  Co,  128  Ind.  525,  10  L.  R.  A.  770, 
26  N.  E,  188,  28  K  E.  88;  Chicago  v.  Shel- 
don, 9  Wall.  50,  19  L.  ed.  694;  State  ew  rel, 
Kansas  v.  Corrigan  Consol.  Street  R.  Co.  85 
Mo.  263,  55  Am.  Rep.  361;  Farrar  v.  St. 
Louis,  80  Mo.  379;  Farmers*  Loan  d  T.  Co, 
V.  Ansonia,  61  Conn.  76,  23  Atl.  705;  Elliott, 
Roads  A  Streets,  p.  594;  District  of  Colum' 
hia  V.  Washington  d  O.  R.  Co,  1  Mackcy, 
30 1;  Norristotcn  v.  Norristown  Pass.  R.  Co. 
148  Pa,  87,  23  Atl.  1060. 

Hadley,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  Richmond  City  Railway  Company  had 
operated  a  railroad  over  the  streets  of  the 
city  of  Richmond  for  many  years  with  ani- 
mal power,  and  in  March,  1889,  the  city 
council  passed  an  ordinance  granting  the 
company  a  new  franchise  for  the  period  of 
fifty  years,  and  authorizing  the  company  to 
operate  its  street  railroiuls  by  means  of 
48  L.  R,  A. 


cable,  electric,  or  animal  power,  "or  either 
or  any  of  them,"  upon  the  conditions  re- 
cited in  the  ordinance.  The  company  ac- 
cepted said  ordinance  as  amended  April  22, 
1889,  reorganized  thereunder,  and  in  Jan- 
uary, 1890,  to  secure  iU  200  $1,000  bonds, 
executed  to  the  now  appellees  its  mortgage 
or  all  its  property  and  "all  rents,  profits, 
tolls,  issues,  and  income  derived  or  arising 
therefrom."  In  1892  it  was  deemed  neces- 
sary and  expedient  by  the  common  council 
of  the  city  to  pave  with  vitrified  brick  three 
squares  of  Main  street,  and,  having  adopted 
a  declaratory  resolution  and  ordinance  there- 
for, gave  notice  to  the  Richmond  City  Rail- 
way Company  to  pave  between  its  tracks  on 
said  squares  "when  and  as  the  street  was 
improved."  The  company  failing  to  comply 
Tiith  the  notice,  the  city  paved  between  the 
tracks  when  and  as  the  street  was  paved, 
and  upon  completion  of  the  work  charged 
against  the  company  the  actual  cost  thereof, 
namely  $3,011.30,  and  demanded  payment. 
The  company  failed  and  refused  to  pay  the 
demand.  Thereafter,  in  April,  1893,  the 
city,  desiring  to  pave  with  brick  twelve  ad- 
ditional squares  of  Main  street,  entered  into 
what  is  termed  a  "compromise  settlement" 
with  the  street-car  company  of  all  disputes 
and  liabilities  of  the  company  to  pave  be- 
tween its  tracks,  and  in  the  settlement 
agreement  it  was  specifically  stipulated,  aa 
declared  by  ordinance  and  acceptance  thereof 
in  writing,  that  the  city  should  remit  its 
claim  of  $3,011.30  for  the  pavement  already 
constructed,  and  that  the  company  should 
thereafter  pay  for  all  such  improvements 
between  its  tracks,  if  the  cost  thereof  should 
be  assessed  against  its  property  under  the 
provisions  of  the  Barrett  law;  the  same  to 
become  a  lien,* and  be  enforced  in  the  same 
manner  as  such  assessments  are  enforced 
against  abutting  property  owners.  After 
the  agreement,  in  the  summer  of  the  same 
year,  twelve  squares  of  Main  street  were,  by 
process  of  law,  paved  with  brick.  The  work 
was  performed  and  materials  furnished  by 
the  Standard  Paving  Company  under  a  con- 
tract it  had  with  the  city  for  that  purpose. 
'Ilie  actual  and  reasonable  cost  of  paving 
between  the  company's  tracks,  for  the  twelve 
additional  squares,  was  $13,177.90,  which 
was  assessed  against  its  right  of  way  and 
property  for  payment  in  twenty  successive 
semiannual  payments,  in  pursuance  of  the 
compromise  agreement.  It  was  stipulated 
in  the  contract  between  the  city  and  the 
Standard  Paving  Company  that  the  city 
should  be  liable,  on  account  of  said  improve- 
ment, only  for  the  cost  of  so  much  of  the 
same  as  bordered  on  public  grounds  and  for 
the  crossings  of  streets  and  alleys,  as  pro- 
vided by  the  ordinance  and  laws  of  this  state. 
The  railway  company  refused  to  pay  any 
part  of  the  sum  so  assessed  against  it  for 
pavement  between  its  tracks.  The  Stand- 
ard Paving  Company  purchased  the  biick 
used  in  the  improvement  of  said  twelve  ad- 
ditional squares  from  the  Royal  Brick  Com- 
pany and  the  Canton  Brick  Company,  ap- 
pellants herein,  and  as  part  payment  there- 
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for  the  Standard  Company  duly  assigned  in 
writing  to  said  appellants  all  its  interest 
in  the  claim  against  the  street-railroad  com- 
pany for  paving  between  its  tracks  for  the 
said  twelve  squares.  Whatever  rights  and 
equities  the  Standard  Paving  Company  ac- 
quired against  the  railroad  company  or  its 
property  by  reason  of  said  improvements 
were  held  by  the  Royal  and  Canton  Brick 
Companies  at  the  time  of  filing  their  peti- 
tion of  intervention.  The  company  having 
made  default  in  the  payment  of  its  obliga- 
tions secured  by  its  said  mortgage,  the  mort- 
gagees—being  the  appellees  in  this  case — 
brought  their  action  in  the  Wayne  circuit 
court  for  the  foreclosure  of  their  mortgage 
and  the  appointment  of  a  receiver,  to  which 
action  the  Richmond  City  Railway  Company, 
the  city  of  Richmond,  and  the  Standard 
Paving  Company,  among  many  others,  were 
made  parties  defendant.  It  was  alleged  in 
the  complaint  that  the  Standard  Paving 
Company  was  claiming  to  hold  a  lien  against 
the  mortgaged  property  paramount  to  the 
mortgage  lien  of  the  plaintiffs,  which  was 
unfounded;  and  the  paving  company  was 
made  defendant^  and  required  to  assert  its 
lien,  if  it  had  any.  The  default  in  payment 
of  the  street-car  company  was  alleged.  The 
company  voluntarily  appeared,  and  filed  an- 
swer; and  a  receiver  was  appointed,  quali- 
fied, and  took  full  possession  of  the  mort- 
gaged property  upon  the  same  day  the  com- 
plaint was  filed.  Pending  the  formation  of 
issues  between  the  various  parties,  the  ap- 
pellant Royal  and  Canton  Brick  Companies, 
without  objection  from  appellees,  obtained 
leave  of  court  to  file  their  intervening  peti- 
tion and  become  parties  to  the  action  of  fore- 
closure. The  petition  set  forth  with  much 
detail  the  facts  stated  above,  and  particular- 
ly the  franchise  ordinance,  the  acceptance 
and  reorganization  thereunder,  the  adoption 
of  electricity  as  a  motive  power,  the  paving 
of  Main  street  with  brick,  notice  to  the  rail- 
way company  to  pave  between  its  tracks 
when  and  as  the  street  was  improved,  its 
failure  and  refusal  to  do  so,  the  doing  of  the 
work  by  the  city,  the  asBessment  of  the  actu- 
al and  reasonable  cost  thereof  to  the  railway 
oompany,  its  refusal  and  failure  to  pay  the 
same,  the  compromise  agreement  between 
the  city  and  company,  the  performance  of 
the  conditions  by  the  city  and  the  nonper- 
formance by  the  company;  that  the  Standard 
Paving  Company,  as  contractor  with  the 
city,  did  the  work  and  furnished  the  mate- 
rials in  the  paving  of  the  twelve  squares  of 
Main  street;  that  the  Standard  Company 
purchased  of  these  interveners  all  the  bridk 
used  in  paving  said  twelve  squares,  and  in 
part  payment  therefor  duly  assigned  to 
them  in  writing — ^which  assignment  is  filed 
therewith — all  rights  and  equities  held  by  it 
against  the  streetrcar  company;  that  the  ac- 
tual and  reasonable  cost  of  paving  between 
the  tracks  of  the  railway  for  the  distance  of 
the  twelve  squares  was  $13,177.90,  which  is 
due  and  unpaid;  that  under  its  contract 
with  the  Standard  Paving  Company  the  city 
is  not  liable  for  any  part  of  said  sum  of  $13,- 
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177.90;  that»  aiter  the  execution  of  the 
plaintiff's  mortgage,  the  railway  company 
purchased  and  added  to  the  mortgaged  prop- 
erty in  machinery,  equipments,  and  track 
extensions,  property  and  improvements  of 
the  value  of  $65,000.  Prayer:  That  in  any 
judgment  or  decree  that  may  be  entered  here- 
in Uie  claim  of  these  petitioners  may  be  held 
a  just  lien  upon  the  mortgaged  property  of 
the  Richmond  City  Railway  Con^any,  and 
that,  upon  sale  thereof  upon  decree  of  this 
court,  the  claim  of  these  petitioners  be  or- 
dered first  paid,  after  payment  of  costs,  out 
of  the  proceeds  of  such  sale,  and  fcH*  all 
further  proper  relief.  The  cjty  of  Rich- 
mond, appellant,  also  filed  an  intervening  pe^ 
tition,  for  the  use  of  the  Royal  Brick  Com- 
pany et  al.  The  plaintiffs  filed  a  demurrer 
to  the  petition  of  the  Royal  Brick  Company 
et  al.:  First,  for  insufficiency  of  facts;  and, 
second,  for  defect  of  parties,  in  this, — ^that 
the  Standard  Paving  Company  was  not  made 
a  party  defendant.  The  plaintiff's  demurrer 
was  sustained,  and  the  interveners  refusii^ 
to  plead  further,  and  electing  to  stand  by 
their  petition,  the  court  rendered  judgment 
upon  the  demurrer  against  them,  from  which 
they  appeal. 

As  shown  by  the  briefs,  the  intervening 
petitions  of  all  the  other  appellants  have 
been  fully  settled  out  of  court,  and  "the  in- 
tervening petitions  of  the  Royal  Brick  Com- 
pany et  aU  and  of  the  city  of  Richmond  are 
based  upon  the  same  right,  seek  to  enforce 
the  same  claim,  and  are  substantially  set 
forth  in  the  same  words."  We  will  therefore 
consider  only  the  questions  arising  upon  the 
brick  company's  petition.  It  is  first  claimed 
that  the  appellants  have  no  standing  in 
court;  that  they  came  in  neither  by  com- 
plaint, cross-complaint,  nor  answer;  and 
that  there  is  no  such  pleading  known  to  our 
Code  as  an  "intervening  petition."  While 
the  Code  does  not,  in  terms,  recognize  an  in- 
tervener as  a  party  litigant,  yet  this  court 
has  many  times  recognized  in  a  party  the  at- 
tributes of  an  intervener  in  equity.  Bamer 
V.  Bayless,  134  Ind.  600,  603,  33  N.  E.  907, 
and  34  N.  E.  502,  and  cases  cited;  State  v. 
Union  Nat.  Bank,  145  Ind.  544,  44  N.  E.  585. 
It  is  the  spirit  of  our  Code  to  settle  in  a 
single  action  the  rights  and  equities  of  all 
persons  interested  in  the  subject-matter,  and 
to  simplify  the  rules  of  practice  and  plead- 
ing as  far  as  the  same  may  be  done  with  due 
regard  to  the  just  determination  of  the  con- 
troversy. To  accomplish  this  end,  therefore, 
one  not  a  party,  and  having  an  interest  in 
the  subject-matter  of  a  pending  action  that 
may  be  adversely  affected  by  the  suit,  will 
be  permitted  by  the  court,  upon  a  proper 
showing,  under  S  273,  1  Burns 's  Rev.  Stat. 
1894,  to  come  into  the  case  for  the  protection 
of  whatever  right  or  interest  he  may  have  in 
the  subject-matter.  Voorhees  v.  Indianapo- 
lis Car  d  Mfg.  Co.  140  Ind.  220,  39  N.  E.  738 ; 
Zumhro  V.  Pamin,  141  Ind.  430,  40  N.  E. 
1085.  And  his  pleading,  as  in  this  case,  is 
neither  a  cross-complaint  nor  an  answer,  and 
hence  not  subject  to  the  objections  urged.  It 
seeks  neither  to  set  up  a  cross  action  against 
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the  plaintifTty  nor  to  bar  their  right  of  re- 
oo\'«ry.  The  petitioners  are  interested  in  the 
subjeet-matter  of  the  suit  Without  inter- 
Tention,  the  property  may  be  sold,  and  pass 
forever  beyond  their  reach.  It  is  now  in  the 
custody  of  the  law.  The  plaintiffs  seek  its 
sale  and  application  to  the  paymmt  of  their 
debt.  The  oommon  debtor  and  subject-mat- 
ter are  before  the  court,  and  the  only  relief 
sought  is  that>  if  the  sale  of  the  property  is 
ordered,  the  equities  of  the  intenreners  in 
the  funds  ariaing  therefrom  may  be  enforced 
against  the  plaintiffs.  There  can  be  no 
doubt  of  the  remedy  thus  afforded  a  stranser 
U3  the  suit  to  enter^  bv  leave  of  courts  for 
the  timely  protection  of  his  interests;  and  a 
petition  of  intervention  need  not  be  as  formal 
as  a  eomplaant,  and  is  sufficient  in  form  if  it 
eontaina  a  succinct  and  definite  statem«it  or 
recital  oi  the  facts  upon  which  the  equities 
claimed  are  predicated.  Empire  Distilling 
Co.  V.  Meyulta,  46  U.  S.  App.  678,  77  Fed. 
Rep.  703,  23  a  C.  A.  415.  Appellees  have 
suggested  no  specific  infirmity  in  the  facts 
alleged,  and  we  are  unable  to  discover  any. 
The  objection  that  the  city  of  Richmond  was 
not  a  party  to  the  petition  is  unavailing  un- 
der the  demurrer  as  presented,  and  it  is  not 
urged  that  the  Standard  Paving  Company, 
the  petitioners'  assignor^  was  a  necessAry 
party. 

But  it  is  eameetJy  urged  that  the  ordi- 
nance conferring  upon  the  Richmond  City 
Railway  Company  the  right  to  occupy  the 
streets  of  the  citv  of  Richmond,  exhibited 
with  the  petition,  imposed  no  duty  upon  the 
railway  company  to  pave  between  its  tracks, 
and  hence  no  lien,  either  preferential  or  spe- 
cific, was  created  in  the  interveners'  assignor 
for  the  construction  of  such  pavement  With 
this  contention  we  are  unable  to  agree.  In 
considering  the  question,  it  must  be  borne  in 
mind  that  the  following  propositions  of  law 
have  been  by  this  court  declared  settled  in 
this  jurisdiction,  viz.:  (a)  That  a  charter 
granted  by  a  city,  and  accepted  by  a  railway 
company,  constitutes  a  contract  between  the 
city  and  company;  (b)  that  such  a  charter 
must  be  strictly  construed  against  the  com- 
pany: (c)  that  such  company  has  no  doubt- 
ful rights  under  such  charter;  (d)  that 
where  there  are  doubts  they  must  be  con- 
strued against  the  grantee  and  in  favor  of 
the  city.  Western  Pamng  d  Supply  Co.  v. 
Citizens'  Street  R,  Co.  128  Ind.  630,  10  L.  R. 
A.  770.  26  N.  E.  188,  28  N.  K.  88;  State  ex 
rel.  Keith  v.  Aliehigan,  138  Ind.  455,  408,  37 
K.  £.  1041 ;  Indianapolis  v.  Consumers*  Oas 
Trust  Co.  140  Ind.  107,  116,  27  L.  R.  A.  614, 
39  N.  £.  433. 

The  first  section  of  the  franchise  ordinance 
provides  that  permission  and  authority  are 
hereby  granted  and  fully  vested  in  the  Rich- 
mond City  Railway  Company,  its  successors 
and  assigns,  to  lay,  construct,  operate,  and 
maintain  a  single  or  double  track  street  rail- 
road, with  all  the  necessary  and  convenient 
tracks,  ete.,  in  and  upon  all  the  streets  and 
alleys  of  said  dty,  subject  to  the  oonditions 
hereinafter  mentioned^  to  wit: 
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Sec.  2.  The  motive  power  of  said  streei 
railroad  shall  be  cable,  electric,  or  animal. 

Sec.  3.  The  tracks  of  said  railroad  shall 
be  so  laid  as  to  conform  to  the  established 
grade  of  the  streets,  and  in  such  manner  as 
to  be  no  unnecessary  impediment  to  the  ordi- 
nary use  of  the  streets  and  the  passage  of 
wagons  or  other  vehicles  along  and  across 
the  tracks. 

Sec.  6.  If  the  railroad  is  operated  by  elec- 
tricity, the  streets,  wherever  disturbed,  ob- 
structed, or  damaged  by  reason  of  the  con- 
struction, repair,  or  existence  of  said  rail- 
road, shall  be  by  said  company  properly  re- 
stored to  the  same  condition  as  they  were 
prior  to  such  disturbance,  and  so  maintained 
for  one  year  thereafter. 

Sec.  6.  The  sidewalks,  curbs,  or  gutters 
disturbed  or  injured  in  the  erection  of  poles 
or  wires  shall  be  by  said  company  promptly 
restored  and  maintained  for  one  year. 

Sec.  7.  All  tracks  shall  be  laid  in  the  mid- 
dle of  the  street 

Sec.  8.  The  center  and  cross  wires  shall  at 
no  point  be  at  less  elevation  than  18  feet 
above  the  rails. 

Sec.  9.  The  curb  poles  shall  not  exceed  22 
feet  in  height 

Sec.  10.  The  poles  shall  not  be  nearer  to- 
gether than  125  feet,  with  possible  variations 
to  avoid  interference  with  shade  trees  and 
ingress  and  egress  of  property  owners. 

Sec.  11.  The  poles  shall  be  straight, 
smooth,  and  painted. 

''Sec.  12.  (As  amended  April  22,  1889).  In 
case  electric  power  is  used,  the  rail  may  be 
T  rail,  and  the  street  shall  be  graveled, 
paved,  or  macadamized  up  fiush  with  top  of 
rail  upon  the  outside  thereof  when  and  as 
the  street  may  be  graveled,  paved,  or  macada- 
mificd  upon  which  the  same  are  laid,  and  ths 
street  between  the  rails  shall  be  graveled, 
paved,  or  macadamized  when  and  as  ths 
street  may  be  graveled,  paved,  or  macada- 
mized upon  which  the  same  is  laid,  upon  a 
level  with  the  top  of  the  rail,  and  as  near  to 
the  rail  as  the  same  can  be  done,  leaving  suffi- 
cient space  only  for  the  flange  of  the  wheel, 
and  so  maintained;  and,  in  case  animal 
power  is  adopted  as  the  motive  power,  a  flat 
rail  shall  be  substituted  on  or  before  Septem- 
ber 1,  1889,  on  Main  street,  from  Fourth 
street  to  Twenty-First  street,  and  on  North 
Eighth  street  from  Main  to  North  E  street, 
and  as  far  east  on  North  £  street  as  Tenth 
street  Said  street  railway  shall  have  ths 
right  to  extend  its  tracks  in  Glen  Miller 
Park  as  now  laid,  as  the  said  street  railway 
and  the  committee  on  parks  of  said  city  may 
hereafter  agree,  subject  to  the  approval  of 
council." 

"Sec.  17.  Said  Richmond  City  Railway 
Company  hereby  agrees  to  save  said  city 
harmless  from  any  damage,  loss,  or  liability 
occasioned  by  the  construction,  maintenance, 
or  operation  of  said  electric  or  other  street 
railroad." 

It  is  manifest  from  the  foregoing  condi- 
tions that  it  was  the  intention  of  the  city,  in 
granting  authority  to  occupy  its  streets  for 
private  gain,  to  relieve  the  public,  so  far  as 
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possible,  from  inconvenience  in  the  use  of  the 
streets,  and  from  increased  burden  in  their 
repair  and  maintenance.  This  is  made  clear 
by  §  3,  which  prescribes  how  the  tracks  shall 
be  laid,  and  by  SS  ^  &nd  6,  which  provide 
that,  wherever  th«  streets,  sidewalks,  curbs, 
or  gutters  may  be  disturbed  or  damaged  by 
the  construction  of  the  railroad,  the  com- 
pany shall  promptly  restore  the  same  to  as 
good  a  condition  as  before  the  disturbance. 
And  what  warrant  have  we  for  saying  that 
things  affixed  to  a  grant  as  conditions  to  its 
enjoyment  are  not  conditions  at  all,  but 
covenants  of  the  grantor?  Furthermore, 
how  may  we  single  out  from  a  class  of  state- 
ments, phrased  in  the  same  tense,  and  alike 
impersonal  as  to  the  party  of  performance, 
and  say  some  are  covenants  of  the  grantor 
and  some  conditions  imposed  upon  the  gran- 
tee? Yet  this  is  what  we  are  urged  by  the 
appellee  to  do.  It  is  not  claimed  by  appel- 
lees that  the  franchise  ordinance  imposed 
upon  the  city  the  duty  of  electing  the  kind 
of  motive  power  to  be  used,  as  stated  by  S 
2;  nor  of  laying  the  company's  track  to  con- 
form to  the  established  grade  of  the  streets, 
as  described  in  S  3 ;  nor  of  erecting  and  paint- 
ing its  poles^  as  directed  by  §§  10  and  11; 
nor  of  stretching  its  wires  not  less  than  18 
feet  above  the  track,  as  required  by  §  8.  But 
they  do  insist  that  it  imposed  upon  the  city 
the  duty  of  paving  between  the  company's 
tracks  when  and  as  the  street  is  improved,  as 
required  by  §  12 ;  the  insistence  of  appellees 
being  that  §  12  should  be  construed  as 
merely  declaratory  of  the  mode  of  construc- 
tion between  the  tracks  that  the  city  should 
thereafter  observe  when  and  as  the  street 
was  improved  upon  which  the  track  was  laid. 
If  it  was  the  intention  that  the  city  should 
pave  between  the  tracks,  what  reason  was 
there  for  a  specific  covenant  to  do  the  work 
when  and  as  the  street  was  improved?  Was 
it  at  all  likely  that  the  city  would  choose  to 
do  it  at  any  other  time?  And,  in  the  use  of 
electricity,  what  concern  should  the  railway 
company  feel  about  the  pavement  between  its 
tracks,  whether  graveled,  macadamized,  or 
bricked,  or  whether  it  was  paved  at  all? 
And  no  reason  is  apparent,  and  none  is  sug- 
gested, why  the  city  would  voluntarily  as- 
sume an  obligation  to  pave  in  a  particular 
manner,  and  at  a  particular  time,  in  a  con- 
tract that  would  conclude  it  for  fifty  years. 
Besides,  the  reading  of  the  charter  ordinance 
as  a  whole,  and  a  consideration  of  the  grant- 
ing section,  with  the  peculiar  and  uniform 
''shall  be"  in  the  enumerated  conditions, 
upon  which  the  grant  is  stated  to  depend, 
in  the  light  of  the  rules  of  construction  above 
announced,  leads  to  the  firm  conviction  that 
the  adoption  of  the  construction  invited  by 
appellees  would  be  to  subject  ourselves  to  the 
irresistible  construction  that  all  the  things 
enumerated  aa  conditions  of  the  grant  are 
really  covenants  of  the  grantor.  And  this 
la  not  to  be  thought  of.  It  must  be  said 
that  they  are  all  one  or  the  other,  and  to 
doubt  is  to  construe  them  against  the  com- 
pany. It  is  also  a  familiar  principle  that, 
when  the  terms  of  a  written  contract  are  un- 
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certain,  the  courts  will  adopt  that  oonstruo- 
tion  which  the  parties  themselves  place  upon 
it  Vinton  v.  Baldwin^  95  Ind.  433;  Louis- 
ville, N.A.dCR.  Co.  V.  Reynolds,  118  Ind. 
170,  20  N.  E.  711;  Pate  v.  French,  122  Ind. 
10,  23  N.  E.  673;  Ingle  r.  Norrington,  126 
Ind.  174,  26  N.  E.  900;  Vinoennea  v.  Citizen^ 
Gaslight  Co,  132  Ind.  114,  16  L.  R.  A.  486, 
31  N.  E.  573. 

Much  space  is  given  to  the  discussion  of 
the  effect  of  the  compromise  ordinance  of 
1893,  described  in  the  early  part  of  this  opin- 
ion, upon  the  charter  ordinance  of  1889;  but 
we  fail  to  perceive  its  importance  to  the 
questions  involved  in  this  appeal.  It  doea 
not  repeal  the  charter  ordinance  of  1889, 
which  supports  and  limits  appellees'  mort^ 
gage,  either  in  terms  or  by  implication.  In 
fact,  it  is  in  aid  of  the  charter  by  expressly 
declaring  in  its  prefatory  clause  that  it  is 
"by  way  of  a  full  settlement  and  compromise 
of  said  dispute;"  that  is,  a  full  and  final 
settlement  and  understanding  of  the  extent 
of  the  company's  liability  under  its  charter 
of  1889.  It  was  a  definition  of  the  franchise 
ordinance,  not  a  repeal.  It  was  nothing 
more  nor  less  than  an  agreed  construction 
of  a  disputed  provision,  and  one  which  the 
court  would  be  bound  to  adopt  as  between 
the  parties.  But,  being  subsequent  to  the 
execution  of  the  mortgage  to  appellees,  and 
without  their  approval,  it  was,  as  to  them, 
nugatory.  The  mortgagees  continue  to  hold 
the  property  as  they  received  it  from  the 
mortgagor;  and  they  received  it  in  all  re- 
spects as  it  was  held  by  the  mortgagor  at  the 
time  the  mortgage  was  delivered.  The  mort- 
gagor had,  therefore,  no  power  to  charge  the 
mortgaged  property  by  an  unwarranted  con- 
struction of  its  charter,  nor  impose  any  bur- 
den upon  the  security  that  did  not  exist  at 
the  time  of  the  mortgage.  Hence  appellants 
must  find  support  for  their  claim  under  the 
charter  ordinance  of  1889,  or  they  have  noth- 
ing to  rest  it  upon.  On  the  other  hand,  the 
compromise  ordinance  of  1893,  being  a  con- 
tract between  the  city  and  the  mortgagor 
with  respect  to  the  latter's  rights  and  lia- 
bilities under  its  charter,  the  appellees,  as 
mortgagees,  must  accept  their  mortgagor's 
contract  as  a  whole,  or  reject  it  altogether. 
They  cannot  have  the  benefits  without  the 
burdens;  that  is  to  say,  they  cannot  accept 
their  mortgagor's  unauthorized  contract  to 
relieve  themselves  from  appellants'  preferen- 
tial claim  under  the  charter  ordinance  of 
18S9,  and  repudiate  it  to  avoid  the  specific 
lien  fixed  upon  the  mortgaged  property  by 
the  same  instrument.  The  new  contract  pro- 
vides: "Said  Richmond  City  Railway  Com- 
pany hereby  agrees  to  pay  all  the  cost  of 
paving  between  the  rails  of  its  trades  on  the 
residue  of  said  Main  street  from  the  west 
line  of  Fourth  street  to  the  west  line  of 
Sixth  street,  and  from  the  east  line  of  Ninth 
street  to  the  east  line  of  Twenty-Third 
street:  provided,  said  improvement  is  made 
under  the  provisions  of  the  Barrett  law;" 
and  the  estimated  cost  shall  be  assessed 
against  the  property  of  said  company,  "and, 
when  adopt^  by  the  common  council  of  said 
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eitj,  shall  be  and  constitute  a  valid  lien  upon  | 
all  the  real  estate,  right  of  way,  tracks,  roll- 
ing stock,  and  machinery  of  said  company." 
It  is  ^>ecifically  allied  in  the  intervening 
petition,  and  admitted  by  appellees'  demur- 
rer to  be  true,  that  the  city  performed  all 
the  conditions  of  said  contract  on  its  part, 
improved  twelve  of  the  squares  of  Main 
street,  as  provided  for  in  the  contract,  and 
also  paved  between  the  company's  tracks 
pursuant  to  said  agreement,  at  the  actual 
and  reasonable  cost  of  $13,177.90,  which 
amount  was  assessed  against  the  company's 
property,  payable  in  twenty  semiannual 
payments,  etc,  in  conformity  to  the  provi- 
sions of  Uie  Barrett  law,  and  that  the  com- 
pany wholly  failed  and  refused  to  pay  the 
same.  Accepting  the  new  contract  as  a 
whole,  the  paramount  lien  and  debt  of  $13,- 
177.90  is  admitted  by  appellees.  Rejecting 
it  as  a  whole,  we  must  return  to  the  ordi- 
nance of  1889,  and  dispose  of  this  case  as  if 
the  act  of  1803  had  not  been  ordained.  The 
point  made  by  appellees  that  the  theory  of 
appellants'  petition  is  that  their  lien  is  spe- 
eifie  under  the  ordinance  of  1893,  and  not 
preferential  under  the  charter  act  of  1889, 
and  that  they  must  be  confined  to  their  the- 
ory, cannot  be  accepted.  If  it  is  proper  in 
any  case — ^which  we  greatly  doubt — for  a 
court  to  arbitrarily  declare  a  party's  theory 
from  his  initial  pleading,  where  the  facts 
pleaded  supply  more  than  one,  we  are  re- 
lieved of  the  task  in  this  instance  by  the 
course  of  appellants*  argument.  Both  ordi- 
nances are  set  forth  in  the  petition  at  length ; 
but  the  argument  in  this  court,  and  which  is 
entirely  consistent  with  the  pleading,  goes  to 
the  effect  and  theory  that  Uie  ordinance  of 
1893,  designated  by  appellants  as  "supple- 
mental" to  the  ordinance  of  1889,  should  be 
accepted  ( 1 )  as  establishing  a  doubt  in  the 
charter  as  to  the  company's  liability  to  pave 
between  its  tracks,  and  (2)  as  settling  the 
doubt  against  the  company  by  convention  of 
the  parties. 

The  most  important  question  remains, 
nameiy.  Does  the  petition  exhibit  such  a  claim 
as  a  court  of  equity  will  decree  preferential 
payment  from  the  proceeds  of  the  mortgaged 
property?  It  is  said  in  Foadick  v.  Sohall, 
99  U.  S.  235,  25  L.  ed.  339,  by  Waite,  Ch.  J., 
that  "every  railroad  mortgagee,  in  accepting 
his  security,  impliedly  agrees  that  the  cur- 
rent debts  made  in  the  ordinary  course  of 
business  shall  be  paid  from  the  current  re- 
ceipts, before  he  has  any  claim  upon  the  in- 
come." 'The  income  out  of  which  the  mort- 
gage is  to  be  paid  is  the  net  income  obtained 
by  deducting  from  the  gross  earnings  what  is 
required  for  necessary  operating  and  manag- 
ing expenses,  proper  equipment,  and  useful 
improvements.  .  .  .  While,  ordinarily, 
this  power  is  confined  to  the  appropriation 
of  the  income  of  the  receivership  and  the  pro- 
ceeds of  moneyed  assets  that  have  been  taken 
from  the  company,  cases  may  arise  where 
equity  will  require  the  use  of  the  proceeds 
of  the  sale  of  the  mortgaged  properly  in  the 
same  way."  It  is  alleged  in  the  petition 
that,  after  the  execution  of  the  mortgage, 
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and  after  the  commencement  of  the  improve- 
ment of  Main  street,  the  company  purchased 
and  added  to  its  property,  machinery,  dyna- 
mos, motors,  street  cars,  and  electrical  ap- 
paratus to  the  value  of  $50,000,  and  extended 
their  tracks  to  the  value  of  $15,000.  This 
materia]  increase  in  the  value  of  the  mort- 
gaged property  is  also  admitted  by  the  de- 
murrer. And  it  is  further  said,  with  respect 
to  such  acts,  in  Foadick  v.  Schall,  99  U.  S. 
254,  25  L.  ed.  339:  "Under  such  circum- 
stances it  is  easy  to  see  that  there  may  »ome- 
timep  be  a  propriety  in  paying  back  to  the 
income  from  the  proceeds  of  the  sale  what  is 
thus  again  diverted  from  the  current  debt 
fund  in  order  to  increase  the  value  of  the 
property  sold.  The  same  may  sometimes  be 
true  in  respect  to  expenditures  before  the  re- 
ceivership. No  fixed  and  infiexible  rule  can 
be  laid  down  for  the  government  of  the  courts 
in  all  cases.  Each  case  will  necessarily  have 
its  own  peculiarities,  which  must,  to  a  greater 
or  less  extent,  influence  the  chancellor  when 
he  comes  to  act.  The  power  rests  upon  the 
fact  that  in  the  administration  of  the  af- 
fairs of  the  company  the  mortgage  creditors 
have  got  possession  of  that  which,  in  equity, 
belonged  to  the  whole  or  a  part  of  the  gen- 
eral creditors.  Whatever  is  done,  therefore, 
must  be  with  a  view  to  a  restoration  by  the 
mortgage  creditors  of  that  which  they  have 
thus  inequitably  obtained."  The  rule  is  re- 
stated by  the  same  eminent  jurist  in  Bum- 
ham  V.  Bowen,  111  U.  S.  776,  783,  28  L.  ed. 
596,  699,  4  Sup.  Ct,  Rep.  676,  679,  as  follows: 
"That,  if  current  earnings  are  used  for  the 
benefit  of  mortgage  creditors  before  current 
expenses  are  paid,  the  mortgage  security  is 
chargeable  in  equity  with  the  restoration  of 
the  fund  which  has  been  thus  improperly  ap- 
plied to  their  use."  There  has  been  no  de- 
parture in  any  of  the  cases  cited.  It  has 
been  adhered  to  and  reaffirmed  in  them  all. 
The  rule  has  been  applied  only  to  railroad 
companies,  and  it  is  earnestly  insisted  that  a 
street  railway  is  not  within  the  reason  of 
the  rule.  It  is  said  to  operate  in  the  ad- 
ministration of  railroads  on  account  of  the 
public  character  of  such  institutions,  and 
upon  the  assumption  that  they  are  of  public 
concern.  And  that  a  suspension  of  operation 
will  work  an  actual  detriment  to  the  public. 
We  cannot  see  how  the  eflfect  of  suspension 
will  be  different.  Both  are  transportation 
companies,  both  common  carriers;  and,  if 
suspension  in  the  operation  of  the  one  will 
be  an  injury  to  the  general  public,  the  sus- 
pension of  the  other  will  be  an  injury  to  the 
local  public,  and  the  difference  is  one  of  de- 
gree, and  not  of  kind.  The  doctrine  rests 
upon  the  principle  of  mutual  benefit  to  the 
public,  the  mortgage  and  general  creditors. 
If  the  value  of  the  security  is  maintained, 
the  system  must  be  kept  a  going  concern; 
and  whatever  is  essential  to  this  end  in  labor, 
repairs,  or  equipment  must  be  protected  by 
the  highest  degree  of  confidence  to  avoid  the 
mischiefs  of  suspension.  But  there  can  be 
no  restitution  where  there  has  been  no  diver- 
sion ;  that  is  to  say,  where  there  has  been  no 
taking  of  the  earnings  needed  for  the  pay- 
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ment  of  current  obligationa,  and  applied  in 
the  betterment  of  the  mortgaged  property, 
there  is  nothing  to  be  restored.  And  he  who 
invokes  the  rule  must  show  affirmatively  that 
the  mortgage  creditors  have  got  that  which, 
in  equity,  belongs  to  the  petitioner.  If  the 
mortgagor  increases  the  value  of  the  mort- 
gaged property  from  sources  other  than  the 
earnings,  the  fact  supplies  no  equity  in  the 
general  creditor.  In  this  case  it  is  not 
averred  in  the  petition  that  the  purchase  of 
the  electrical  equipment,  oars,  etc,  was  made 
from  the  current  earnings  of  the  company,  and 
for  the  absence  of  such  averment  the  petition 
must  be  held  insufficient  to  bring  the  claim 
within  the  rule  just  considered.  Bumham 
v.  Boicen,  111  U.  S.  776,  28  L.  ed.  596,  4  Sup. 
Ot.  Rep.  675. 

Back  of  the  question  is  another  principle. 
Every  right  the  railway  company  has  in  the 
city  of  Richmond  rests  upon  the  franchise 
ordinanoe.  It  has  no  power  to  run  a  car, 
collect  a  fare,  or  encumber  its  road  in  any 
way,  except  subject  to  this  ordinance.  The 
obligation  to  pave  between  its  tracks  is  of 
the  essence  of  its  being,  and  can  no  more  be 
laid  aside  than  its  duty  to  pay  its  debts.  It 
is  written  in  its  charter,  and  inseparable 
from  it;  and  when  the  mortgagees  accepted 
their  eecurity  they  were  bound  to  take  the 
property  as  they  found  it,  and  bound  to  know 
that  the  rights  they  acquired  in  the  property 
were  subject  to  the  burdens  already  imposed 
upon  it.  The  right  the  appellants  seek  to 
enforce  is  more  than  a  general  olaim  for 
money,  for  it  is  a  right  blended  with  the 
right  of  the  mortgagor  to  occupy  and  use  the 
streets,  and  one  which  the  mortgagees  were 
required  to  take  notice  of  and  estimate  in  the 
acceptance  of  their  mortgage.  The  liability 
does  not  rest  upon  a  claim  against  the  mort- 
gagor, but  upon  the  duty  which  arises  out 
of  the  occupancy  of  the  streets.  In  Midland 
R.  Co,  V.  Fiaher,  126  Ind.  19.  8  L.  R.  A.  604, 
24  N.  E.  756,  the  owner  of  land  conveyed,  in 
1873,  to  a  railroad,  a  right  of  way.  It  was 
incorporated  in  the  deed,  as  a  consideration, 
that  the  company  should  construct  a  board 
fence  on  each  side  of  the  railroad  as  soon  as 
completed.  The  road  was  completed  in  1876. 
In  1875  the  company  mortgaged  all  its  prop- 
erty, and  in  1883  the  morl^ge  was  fore- 
closed, and  property  sold  thereunder.  The 
purchaser  entered  into  possession,  and  be^n 
the  operation  of  the  road.  No  fence  had  been 
constructed,  and  in  1886  the  owner  of  the 
land  brought  suit  against  the  purchaser,  and 
in  disposing  of  the  case  the  court  says: 
"The  appellant  is  in  the  possession  of  the 
right  of  way  as  the  grantee  of  the  original 
contractor,  and  it  must  take  the  benefit  it 
enjoys  subject  to  the  burden  annexed  to  it 
by  the  contract  which  gave  existence  to  that 
benefit.  It  cannot  enjoy  the  benefit  and  es- 
cape the  burden,  for  the  burden  and  the  bene- 
fit are  so  interlaced  as  to  be  inseparable.  The 
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right  to  the  benefit  is  so  blended  with  the 
burden  that  equity'and  justice  forbid  a  sever- 
ance. One  who  takes  a  privilege  in  land  to 
which  a  burden  is  annexed  has  no  right  to 
assert  a  claim  to  the  privilege  and  deny  re- 
sponsibility for  the  burden.  A  party  who 
acquires  such  a  privilege  acquires  it  subject 
to  the  conditions  and  burdens  bound  up  with 
it,  and  must,  if  he  asserts  a  right  to  the 
privilege,  bear  the  burden  which  the  contract 
creating  the  privilege  brought  into  existence. 
In  Louisville,  N.  A.  d  O,  R.  Co.  t.  Power,  119 
Ind.  269,  21  N.  E.  761,  we  said  of  a  railroad 
company:  'Holding  the  land  under  the  deed, 
as  it  did,  it  was  bound  to  perform  its  con- 
tract. To  permit  it  to  retain  the  land  and 
repudiate  the  deed  would  be  against  equity 
and  good  conscience.'  In  this  instance  the 
covenant  written  in  the  deed  was  an  essential 
part  of  it,  and  the  a^eement  to  construct 
the  fence  was  part  of  the  consideration  for 
the  land.  The  case  is  near  akin  to  that  of  a 
suit  to  enforce  a  vendor's  lien,  for  here  the 
deed  upon  its  face  exhibited  the  contract, 
and  the  facts  open  to  observation  showed  that 
the  covenant  had  not  been  kept.  The  facts 
open  to  observation  did  more  than  put  the 
appellant  upon  inquiry;  but,  had  they  done 
no  more  than  put  it  upon  inquiry,  it  could 
not  justly  claim  the  rights  of  a  purchaser 
without  notice.  It  must  be  held  that  the 
covenant  in  the  deed  through  which  the  ap- 
pellant claims,  and  the  facts  open  to  observa- 
tion, imparted  notice  of  the  covenant,  and 
notice,  also,  of  its  nonperformance."  As  be- 
fore said,  the  right  does  not  rest  against  the 
person,  but  it  is  affixed  to  the  thing,  and  the 
mortffHgees  or  their  grantees  may  not  have 
the  thing  without  the  obligation  to  discharge 
the  right,  for  the  right  runs  and  abides  with 
the  property  wherever  it  goes.  We  think, 
therefore,  that  the  petition  of  intervention 
exhibits  sufficient  tacts  to  show  that  the 
charter  of  the  mortgagor  company  required 
it  to  pave  between  its  trades  when  and  as 
the  street  was  improved,  as  a  condition  to  its 
enjoyment,  and  that  the  condition  was 
carried  into  appellees'  mortgage,  and  that  the 
claim  of  the  petitioners,  arising  thereunder, 
is  paramount  to  the  lien  of  the  mortgage. 

Finally,  it  is  objected  that  a  judgment  on 
demurrer  to  an  intervening  petition  is  not 
such  a  final  judgment  as  may  be  appealed 
from.  The  judgment  appealed  from  makes  a 
final  disposition  of  the  case  so  far  as  con- 
cerned the  petitioners,  and  was  sufficient  to 
warrant  the  appeal.  Voorhees  v.  Indianopo- 
Us  Car  d  Mfg,  Co.  140  Ind.  220,  39  N.  E.  738. 

The  judgment  is  reversed^  with  instruc- 
tions to  overrule  the  demurrer  of  appellees  to 
the  intervening  petitions  of  the  Hoval  Brick 
Company  et  aL,  and  of  the  city  of  Richmond, 
and  for  further  proceedings  in  accordance 
with  this  opinion. 

Rehearing  denied* 


two. 
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HENDERSON  TRUST  COMPANY,  Admr., 
etc,  of  Mary  H.  Berner,  Deceased,  Appt., 

V. 

John  H.  STUART. 


(. 


.Ky.. 


.) 


1.  Tbe  fAllnre  to  apply  for  ab  exten- 
■lOB  of  A  -Taeancy  permit  for  prem- 
ises tliAt  are  atill  -rmeant  at  the  expira- 
tion of  the  time  for  which  nich  a  permit  has 
been  granted  with  an  agreement  by  the  in- 
cnrer  to  extend  the  time  on  application 
therefor  constttutee  negligence  on  the  part  of 
an  executor  or  administrator  with  the  will 
annexed,  who  is  in  possession  of  the  premises 
and  of  the  policy  of  Insurance  thereon,  which 
will  make  him  liable  in  damages  in  case  the 
property  is  destroyed  by  fire  and  the  insur- 
ance cannot  be  collected  because  of  the  fail- 
ure to  procure  the  extension  of  the  vacancy 
permit. 

&  Tke  neflrllflrence  of  *it  exeentor  In 
faillay  to  mpply  for  an  extension  of 
a  ▼aeaney  permit  for  insured  premises 
which  continue  Tacant,  which  bad  been 
granted  with  an  agreement  to  extend  it  on 
application,  is  held  to  be  a  question  of  law 
for  the  court. 

(March  29,  1900.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Henderson  Coun- 
ty in  favor  of  plaintiil  in  an  action  brought 
to  hold  defendant  liable  for  the  value  of  a 
house  destroyed  after  defendant  had  negli- 
gently permitted  the  insurance  to  lapse. 
Affirmea, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Teaman  A;  Teaman,  for  appel- 
lant: 

The  failure  to  insure  property,  or  keep  it 
insured,  is  not  such  negligence  as,  in  case  of 
loss,  will  render  the  administrator  or  any 
trustee  liable  for  its  value. 

Underhill,  Trusts,  4th  ed.  pp.  263,  255,  and 
Dote. 

Mr.  Montgomery  Merritt  for  appellee. 


J.,  delivered  the  opinion  of  the 
court: 

The  first  error  relied  on  by  appellant  for  a 
reversal  of  the  judgment  rendered  against 
it  in  the  trial  court  is  that  the  court  erred  in 
overruling  its  general  demurrer  to  the  peti- 
tion of  appellee. 

The  petition  sets  forth,  in  substance,  that 
Mrs.  Stuart  sold  a  house  and  lot  to  Mary 
H.  Berner,  and  took  notes  for  the  purchase 
money,  retaining  a  lien  for  their  payment, 
and  that  under  the  contract  of  sale,  as  fur- 
ther security  for  the  purchase  money,  Mrs. 
Berner  insured  the  house  against  loss  by  fire 
in  the  sum  of  $2,000,  and  had  the  policy 
made  payable  to  Mrs.  Stuart  as  her  interest 


might  appear;  that  shortly  after  the  sale, 
Mrs.  Berner  died,  and  that  appellant,  the 
Henderson  Trust  Company,  qualified  as  her 
administrator  with  the  will  annexed,  and 
also  as  guardian  of  Mary  Wilke,  the  devisee 
of  the  house  and  lot  under  the  will  of  Mrs. 
Berner,  and  that  it  took  possession  of  the 
property  and  also  of  the  policy  of  insurance 
under  an  agreement  with  appellee  that  it 
would  look  after  both ;  that  the  house  became 
vacant  in  violation  of  the  terms  of  said  pol- 
icy, and«  to  prevent  the  voidance  of  the  pol- 
icy, the  appellant  procured  from  the  insur- 
ance company  on  the  1st  day  of  April,  1890, 
a  "vacancy  permit"  for  thirty  days,  and  it  is 
alleged  that  the  insurance  company  agreed 
that  if  the  properly  was  still  vacant  at  the 
expiration  of  the  thirty  days  the  permit 
would  be  extended  for  an  additional  thirty 
days  upon  application;  that  the  house 
was  still  vacant  at  the  expiration  of  the 
"vacancy  permit,"  but  that  the  appellant 
neglected  to  ask  for  or  to  procure  an  exten- 
sion thereof,  and  that  in  fourteen  days  aft^ 
er  the  expiration  of  the  thirty  days  allowed, 
the  house  was  burned  and  became  a  total 
loss ;  that  the  appellant  trust  company  sued 
the  insurance  company,  nuking  appellee  a 
party  defendant,  and  that  recovery  was  de- 
feated on  the  ground  that  "the  policy  ^^ 
become  void  by  reason  of  the  aforesaid  vacan- 
cy." And  it  is  insisted  that  appellant  was 
negligent  in  permitting  the  house  to  remain 
vacant,  and  in  failing  to  ask  for  an  extension 
of  the  ^'vacancy  permit,"  and  that  it  is  lia- 
ble for  the  damages  accruing  by  reason  of 
such  negligence. 

It  is  insisted  for  appellant  that  the  alle- 
gations of  the  petition  are  insufficient  to 
support  a  cause  of  action,  because  there  is  no 
allegation  therein  that  the  insurance  com- 
pany was  under  any  obligation  to  carry  the 
insurance  while  the  property  was  vacant,  or 
to  have  granted  a  request  for  an  additional 
"vacancy  permit"  if  it  had  been  made;  that, 
under  the  averments  of  the  petition,  the  in- 
surance company  was  under  no  legal  obliga- 
tion to  have  extended  the  "vacancy  permit," 
even  if  it  had  been  applied  for,  and  that  a 
recovery  should  not  be  permitted  upon  a 
mere  speculation  or  surmise  as  to  what  it 
miffht  nave  done  gratuitously  if  application 
had  actually  been  made  to  it. 

It  is  the  duty  of  an  executor  or  trustee  to 
preserve  the  estate  in  his  hands,  and  to  pro- 
tect it  from  loss;  and  he  has  ordinarily  the 
power  to  do  whatever  may  be  necessary  for 
that  purpose.  While  he  is  not  the  guaran- 
tor of  the  safety  of  the  property,  he  is  held 
to  such  care  in  the  management  of  the  estate 
as  a  competent  person  would  ordinarily  ex- 
ercise under  the  same  circumstances  in  ref- 
erence to  his  own  affairs  (see  Messmore  v. 


Note. — ^For  condition  in  policy  as  to  vacancy 
or  nonoccupancy,  see  McQueeney  v.  Phoenix  Ins. 
Co.  (Ark.)  5  L.  B.  A.  744 ;  Halpln  v.  Insurance 
Co.  of  N.  A  (N.  Y.)  8  L.  R.  A.  70,  and  note; 
Continental  Ina  Co.  v.  Kyle  (Ind.)  0  L.  R.  A. 
SI,  and  note;  Limburg  v.  German  F.  Ins.  Co. 
48  L.  R.  A. 


(Iowa)  23  L.  R.  A.  09 ;  Moody  v.  Amazon  Ins. 
Co.  (Ohio)  26  L.  R.  A.  818;  A^lcultaral  Ins. 
Co.  V.  Hamilton  (Md.)  80  L.  R.  A.  638;  and 
Home  Ins.  Co.  v.  Mendenball  (111.)  86  L.  R.  A. 
3T4. 
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Stone,  6  Ky.  L.  Hep.  596;  11  Am.  &  £ng. 
Enc.  Law,  2d  ed.  p.  944) ;  and  the  Hender- 
son Trust  Company  owed  the  same  duty  to 
protect  the  property  and  preserve  it  from  in- 
jury and  destruction  that  a  careful  person 
would  ordinarily  have  exercised  under  the 
same  circumstances  if  the  property  had  be- 
longed to  him.  There  is  no  statute  in  this 
state  which  requires  an  executor  to  insure 
real  estate  in  his  hands  against  loss  by  fire, 
and  the  failure  to  take  out  such  insurance 
is  not  necessarily  such  negligence  as  in  case 
of  loss  will  render  the  executor  or  trustee 
liable  for  its  value,  but  is  a  question  to  be 
determined  from  the  facts  of  each  particular 
case;  and  the  cost  of  the  insurance,  the  value 
of  the  property,  its  liability  to  destruction 
by  fire,  and  whether  or  not  the  executor  had 
money  in  his  hands  that  could  have  been  used 
for  that  purpose,  are  the  cardinal  elements 
to  be  considered.  But  in  this  case  no  money 
was  needed.  The  insurance  had  already  been 
paid,  and  all  that  was  necessary  on  the  part 
of  the  defendant  to  keep  the  policy  alive  was 
that  it  should  have  msude  application  to  the 
insurance  company  for  the  extension  of  the 
"vacancy  permit,"  and  it  seems  to  us  that 
the  failure  of  the  appellant  to  make  such  ap- 
plication was  such  negligence  in  the  care  of 
the  prbperty  as  to  make  it  liable  for  the  in- 
jury resulting  therefrom.  In  the  answer 
filed  by  the  Henderson  Trust  Company  there 
is  no  denial  of  the  averments  of  the  petition  | 
that  the  "vacancy  permit"  would  have  been 
extended  upon  application,  and  that  no  ap- 
plication or  effort  was  made  to  get  same 
done;  and  the  president  of  the  company 
frankly  admits  in  his  testimony  that  the  fail- 
ure to  make  application  for  the  extension  of 


the  "vacancy  permit"  was  due  to  an  over- 
sight of  the  clerk  in  the  company's  office  who- 
had  charge  of  these  matters.  The  demurrer 
was  therefore  properly  overruled. 

Negligence  or  the  absence  of  care  is  al- 
ways a  question  of  fact  for  the  jury  whea 
there  is  a  reasonable  doubt  as  to  the  facts- 
or  inferences  to  be  drawn  from  them,  but 
when  the  facts  are  either  admitted  or  estab- 
lished by  undisputed  testimony,  it  is  the 
duty  of  the  court  to  declare  the  law  applica- 
ble to  them.  See  Field,  Neg.  %  519;  Ash- 
land Coal  d  /.  R.  Co.  V.  Wallace,  101  Ky. 
637,  42  S.  W.  744,  43  S.  W.  207. 

In  this  case  we  have  these  facts  admitted 
in  the  pleadings:  That  appellant,  as  execu- 
tor, took  charge  of  the  policy  of  insurance 
and  property,  and  it  became  vacant  in  viola- 
tion of  the  provision  of  the  policy;  that  a  va- 
cancy permit  was  granted  for  thirty  days» 
and  the  insurance  company  agreed  that  it 
would  be  extended  upon  application  at  expi- 
ration if  desired,  and  that  this  application 
was  not  made  on  account  of  the  oversight 
and  negligence  of  the  appellant  company; 
and  that  the  property  was  destroyed  and  the 
loss  of  the  insurance  was  directly  attributa- 
ble to  such  negligence.  Under  these  circum- 
stances; we  think  it  was  the  duty  of  the 
court  to  declare,  as  a  matter  of  law,  that  ap- 
pellant had  not  exercised  such  care  in  the 
management  of  this  property  as  a  competent 
person  would  ordinarily  have  exercised  un^ 
der  the  same  circumstances  with  reference  to 
his  own  property.  This  is  in  substance  the- 
effect  of  the  instruction  given  in  this  case, 
and  upon  the  whole  facts  we  are  of  the  opin- 
ion that  appellant  has  not  been  prejudiced^ 

The  judgment  is  affirmed. 


MAINE  SUPREME  JUDICIAL  COURT. 


Charles  F.  JOHNSON,  Assignee,  etc.,  of  Ed- 
ward Ware, 

V. 

John  H.  EVELETH. 


(. 


.Me.. 


.) 


1.  A  lov-drlTlitflr  eompany'a  posneaiilon 
of  lovii  In  a  river  while  driving  them,  not  as 
agents  of  the  person  to  whom  they  have 
been  sold  and  are  being  sent,  but  by  virtue 
of  the  charter  of  the  company,  althoagh  all 
owners  of  logs  driven  by  it  are  made  members 
of  the  company  by  force  of  the  statute,  does 
not  constitute  the  possession  of  the  person 
to  whom  they  are  being  taken,  so  as  to  pre- 
clude the  stoppage  of  the  logs  in  tranHtu  by 
the  seller. 

a.  IjOVs  in  A  river  belnsr  driven  by  an 
Incorporated  loff  company,  though  It  is 
Qot  a  common  carrier  but  has  a  duty  onder  its 
charter  of  driving  the  logs  and  the  possession 
of  them  so  far  as  the  logs  are  susceptible  of 


Note. — On  the  subject  of  stoppage  in  iran- 
aitu,  see  Farrell  v.  Richmond  &  D.  R.  Co.  (N. 
C.)  8  L.  R.  A.  648,  and  note;  Penkhausen  v.  Fel- 
lows (Nev.)  4  L.  R.  A.  732 ;  Kingman  v.  Denison 
(Mich.)  11  L.  R.  A.  347,  and  note;  and  Jeffris 
V.  Fltchbnrg  R.  Co.  (Wis.)  S3  L.  R.  A  R5i. 
48  L.  R,  A. 


possession,  are  subject  to  the  right  of  stop- 
page in  transitu  in  favor  of  a  person  who  had 
sold  them  and  had  delivered  them  in  the  river 
for  the  purpose  of  their  being  driven  to  the 
purchaser's  booms  and  mill. 

3.  A  contract  for  the  dcit-very  of  iosra 
<'over  the  dam"  at  the  outlet  of  a  lake 
into  a  river,  whence  they  are  to  be  driven  by  a 
log-driving  company  down  the  river  to  the 
booms  and  mill  of  a  purchaser,  does  not  make 
the  dam  the  final  destination  or  place  of  de- 
livery of  the  logs,  so  as  to  terminate  the 
right  of  stoppage  in  transitu  while  they  are- 
being  driven  down  the  river. 

4.  Conntrnctive  posnesiilon  of  a  maim  of 
losra  being  driven  down  a  river  to  the  booms 
and  mill  of  a  purchaser  does  not  result  in  his 
favor,  so  as  to  terminate  the  right  of  stop- 
page in  transitu,  by  the  fact  that  a  few  of 
the  logs  have  actually  floated  down  to  hia 
mill  and  been  received  by  him. 

(December  7,  1890.) 

REPORT  by  the  Supreme  Judicial  Court 
for  Kennebec  County  for  the  opinion  of 
the  full  bench,  of  a  suit  to  recover  the  value- 
of  certain  logs  which  had  been  sold  by  de- 
fendant to  Ware  and  stopped  in  transitu^ 
Judgment  for  defendant. 
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The  facts  are  stated  in  the  opinion. 

Mr,  Cliarles  F.  Johnson,  for  plaintiff: 

If  Mr.  Ware  knew,  or  had  reasonable 
grounds  for  believing,  that  he  was  insolvent 
when  these  logs  were  purchased,  that  would 
not  afford  a  legal  reason  for  a  rescission  by 
the  defendant  of  the  contract  of  sale. 

Burrill  y.  Stevens,  73  Me.  395,  40  Am.  Rep. 
366. 

If  the  logs  were  stopped  by  the  defendant 
by  virtue  of  his  right  of  stoppage  in  transitu^ 
there  was  no  rescission  of  the  contract  of 
sale. 

yetchall  v.  Vargas,  13  Me.  93,  29  Am.  Dec. 
4S9;  Vargas  T.  Jiewhall,  15  Me.  314,  33  Am. 
I>ecGI7. 

If  defendant  rescinded  the  contract  be- 
cause of  fraud  practised  by  Mr.  Ware,  he 
cannot  avail  himself  of  this  second  ground 
of  defense. 

The  right  of  stoppage  in  transitu  could 
not  be  exercised  in  this  case,  because  the 
place  of  delivery  specified  in  the  contract  of 
sale  had  been  reached  and  the  transit  was  at 
an  end  when  the  logs  were  turned  over  the 
dam  at  the  east  outlet  of  Moosehead  lake, 
and  they  were  then  in  the  constructive,  if  not 
actual,  possession  of  Mr.  Ware. 

Muskegon  Booming  Co.  T.  Underhill,  43 
Mich.  629,  5  K.  W.  1073. 

A  company  charged  with  the  duty  of  driv- 
ing logs  IS  not  a  common  carrier. 

Mann  v.  White  River  Log  A  Booming  Co. 
46  Mich.  38,  41  Am.  Rep.  141,  8  N.  W.  550. 

The  original  direction  given  to  these  logs 
by  the  defendant  had  b^n  fully  complied 
with  when  they  had  been  towed  across  Moose- 
head  lake  to  the  dam  at  the  east  outlet,  and 
turned  over  the  dam. 

Brook  Iron  Co,  v.  O'Brien,  126  Mass.  446; 
Mohr  T.  Boston  d  A.  R,  Co,  106  Mass.  70; 
Dixon  r,  Baldwin,  5  East,  175;  Ouilford  v. 
Smith,  30  Vt  49;  Rowley  v.  Bigeloto,  12 
Pick.  307,  23  Am.  Dec.  607 ;  23  Am.  &  Eng. 
Enc.  Law,  p.  913;  Aguirre  v.  Parmelee,  22 
Conn.  473;  Sawyer  v.  Joslin,  20  Vt  172,  49 
Am.  Dec  768. 

Some  of  these  logs  had  reached  Mr.  Ware's 
boom  at  Winslow  before  his  assignment,  and 
a  delivery  of  part  of  an  entire  parcel  or  car- 
go, with  an  intention  on  the  part  of  the  ven- 
dor to  take  the  whole,  terminates  the  transi- 
tus,  and  the  vendor  cannot  stop  the  remain- 
der. 

2  Kent,  Com.  9th  ed.  p.  746;  Boynton  v. 
Veazie,  24  Me.  286;  Kohl  v.  Lindley,  39  111. 
195,  89  Am.  Dec.  294;  Jeioett  v.  Warren,  12 
Mass.  300,  7  Am.  Dec.  74. 

Mr.  Harvey  D.  Eaton  for  defendant. 


court: 


delivered  the  opinion  of  the 


This  case  comes  up  on  report.  We  think 
the  evidence  shows  the  following  facts:  On 
March  22,  1898,  one  Edward  Ware  entered 
into  a  contract  of  bargain  and  sale  with  the 
defendant  for  the  purchase  of  about  1,000,- 
000  feet  of  logs,  numbering  7,663  sticks,  then 
lying  in  Spencer  pond,  above  Moosehead  lake. 
It  was  agreed  that  the  logs  should  be  de- 
livered by  the  defendant  "over  the  dam*"  at 
48IuIL  A. 


the  east  outlet  of  Moosehead  lake  into  Ken- 
nebec waters.  From  that  point  they  were  to 
be  driven  down  the  Kennebec  river  by  the 
Kennebec  Log-Driving  Company.  Ware  had 
booms  in  Fairfield  and  Winslow,  and  a  mill 
at  the  latter  place.  The  logs  were  bought  by 
Ware  for  the  purpose  of  being  manufactured 
into  lumber  at  his  mill  in  Winslow.  On  May' 
25,  1898,  Ware  assigned  to  the  plaintiff  for 
the  benefit  of  his  creditors,  under  the  provi- 
sions of  the  insolvent  law  (Laws  1897,  chap.- 
325,  {  16 ) .  He  was,  and  for  a  long  time  had 
been,  hopelessly  insolvent.  In  the  meantime 
the  defendant  had  caused  a  large  portion  of 
the  logs  to  be  delivered  "over  the  dam"  at  the 
east  outlet,  and  they  were  being  driven  down 
the  Kennebec  river  towards  Ware's  booms 
and  mill.  Some  scattering  logs  had  already 
reached  Ware's  mill,  and  had  been  sawed. 
They  had  drifted  down  the  river,  without  the 
necessity  of  being  driven.  But  the  drive 
proper  did  not  reach  Fairfield  or  Winslow 
until  the  last  of  August,  1898.  When  the 
drive  reached  Shawmut,  above  the  Fairfield 
boom,  August  22d,  the  defendant  took  from 
the  river  all  the  logs  he  had  sold  to  Ware 
which  then  remain^  in  the  drive,  number- 
ing 6,815  sticks,  and  surveying  808,032  feet. 
And  it  is  for  this  taking  and  alleged  conver- 
sion that  the  plaintiff  has  brought  this  ac- 
tion of  trover.  Ware  agreed  to  give  four 
notes  for  the  price  of  the  logs,  maturing  at 
different  times.  At  the  time  of  his  assign- 
ment he  had  given  one  note  to  the  defendant, 
which  was  subsequently  protested  for  non- 
payment, and  then  tendered  back  by  the  de- 
fendant to  the  plaintiff.  The  other  three 
notes  he  never  gave. 

The  defendant  asserts  several  grounds  of 
defense,  only  one  of  which  do  we  think  it 
necessary  to  consider.  He  says  he  took  the 
logs  from  the  river  in  the  exercise  of  the 
right  of  stoppage  in  transitu.  He  claims 
that  the  log-driving  company  was  a  carrier. 
He  says  he  sold  the  logs  on  credit,  and  that 
while  they  were  in  transit  to  their  ultimate 
destination  in  Winslow,  and  were  in  the  pos- 
session of  the  log-driving  company  as  a  car- 
rier, the  purchaser  became  insolvent.  And 
this  fact,  he  says,  gave  him  the  right  to  re- 
sume the  possession  of  the  logs  at  any  time 
before  they  came  into  the  actual  possession 
of  Ware,  or  came  to  their  destination  in 
Winslow. 

In  reply  the  plaintiff  says :  ( 1 )  That  the 
log-driving  company  was  not  a  carrier,  or 
middleman,  in  such  a  sense  as  gave  it  pos- 
session or  control  of  the  logs ;  that  the  river 
was  the  real  carrier ;  that  the  company  pro- 
vided no  means  of  conveyance  or  motive 
power,  but  simply  facilitated  the  floating  of 
logs  down  the  river  by  breaking  jams  and 
otherwise,  and  henoe  that,  after  the  logs 
passed  out  of  the  possession  of  the  defendant 
by  being  turned  "over  the  dam,"  they  must 
have  been,  constructively  at  least,  in  the  pos- 
session of  Ware,  while  floating  upon  the 
river;  and,  furthermore,  that  in  any  event 
the  log-driving  company  was  really  only  an 
association  of  log  owners,  of  whom  Ware  was 
one,  and  that  a  delivery  of  the  logs  to  the 
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company  was,  in  effect,  a  delivery  into  the 
possession  of  Ware.  ( 2 )  That  by  the  terms 
of  the  contract  between  Ware  and  the  defend- 
ant the  "destination"  of  the  logs  was  "over 
the  dam"  at  the  east  outlet,  and  that  when 
they  were  so  delivered  the  transitus  was  at 
•an  end.  And  ( 3 )  that  the  facts  that  some  of 
the  logs  had  floated  down  the  river  to  Ware's 
mill,  and  had  been  received  and  sawed  by 
him,  constituted  a  constructive  delivery  of 
the  whole  mass  into  his  possession. 

These  contentions  make  it  necessary  for  us 
to  consider  the  character  and  duties  and 
method  of  operation  of  the  Kennebec  Log- 
Driving  Company.  Its  charter  and  bv-laws 
are  ma^e  a  part  of  the  case.  By  the  charter 
(Laws  1885,  chap.  402),  certain  persons 
named,  their  associates  and  successors,  are 
constituted  "a  body  politic  and  corporate," 
and  may  sue  and  be  sued,  etc.  They  have 
power  to  adopt  all  necessary  regulations  and 
by-laws.  "They  shall  drive  to  such  place  of 
destination  on  the  Kennebec  river  as  may  be 
designated  by  the  owners,  or  by  the  directors 
of  said  company,  and  may  secure  and  form 
into  rafts,  under  rigging,  all  logs  and  other 
timber  belonging  to  said  company,  or  any 
member  thereof,  that  may  be  in  the  East 
Branch  and  Kennebec  river,  for  that  pur- 
pose, below  the  outlet  of  Moosehead  lake  at 
the  dam."  "They  may  remove  obstructions, 
and  erect  booms,  piers,  and  dams."  Section 
1.  "Any  person,  persons,  or  corporations,  or 
their  agents,  owning  logs  or  other  timber  to 
be  driven  on  said  rivers  at  the  date  of  the 
annual  meeting  in  each  year,  shall  be  mem- 
bers of  the  Kennebec  Log-Driving  Company, 
and  shall  so  continue  for  two  years  at  least 
from  that  date."  Section  3.  Members  own- 
ing logs  to  be  driven  are  required  to  file  a 
correct  statement  of  all  such  logs  or  timber, 
giving  the  number  of  feet,  with  the  marks, 
and  the  place  from  which  logs  are  to  be  driv- 
en, and  their  destination.  The  expenses  of 
driving,  and  for  damages  and  losses,  are  to 
be  assessed  upon  the  owners  of  the  logs  driv- 
en, and  the  payment  of  assessments  is  se- 
cured by  a  lien  upon  the  logs.  Section  4. 
The  company  may  collect  logs  or  timber  re- 
maining in  booms  or  in  any  place  exposed  to 
loss,  and  deposit  the  same  in  suitable  places, 
and  properly  secure  it  from  loss,  and  to 
pay  for  this  service  an  assessment  may  be 
made.  Sections  10, 11, 12, 13.  "The  private 
property  of  each  member  of  said  company 
shall  be  holden  to  pay  all  debts  contracted 
by  the  company  after  he  became  a  member 
thereof,  and  before  his  withdrawal  from  the 
same,  in  default  of  company  property  where- 
on execution  may  be  satisfied."    Section  16. 

By  these  extracts  from  its  charter  it  ap- 
pears that  the  Kennebec  Log-Driving  Com- 
pany is  a  corporation.  It  is  more  than  a 
mere  association  of  log  owners.  To  be  sure, 
all  owners  of  logs  to  be  driven  are,  by  force 
of  the  statute,  members,  but  all  combined 
are  only  one  corporate  body.  The  corpora- 
tion and  its  members  are  different  persons. 
Hence  it  follows  that  a  possession  by  the 
corporation  is  not  a  possession  by  a  member, 
ui^ess  the  corporation  has  been  made  an 
agent  for  that  purpose.  In  this  ease  the  oor- 
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poratlon  does  not  appear  to  have  been  the 
acent  of  Ware  for  any  purpose.  It  was  sim- 
ply performing  its  corporate  duty  in  receiv- 
ing and  driving  the  logs.  It  did  that  under 
its  charter,  and  not  as  agent  In  this  re- 
spect this  case  is  unlike  Muskegon  Booming 
Co.  V.  UnderhiU,  43  Mich.  629,  5  N.  W. 
1073,  cited  by  the  plaintiff.  There  the  logs 
in  question  had  failed  to  get  into  the  boom- 
ing company's  main  drive,  and  had  been  left 
in  the  rear.  The  vendees  engaged  the  boom- 
ing company  to  send  back  and  get  the  logs, 
which  they  did.  The  vendees  having  become 
insolvent  before  the  logs  reached  their  mill, 
the  vendor.  Underbill,  sought  to  exercise  the 
right  of  stoppage  in  transitu.  The  court  de- 
nied this  right,  but  rested  its  decision  on  the 
ground  that  the  vendor,  by  his  contract  or 
acquiescence,  "virtually  offered  possession  to 
[vendees]  .  .  .  and  that  they  [the  ven- 
dees] accepted  the  offer,  and  virtually  took 
possession  by  having  the  logs  taken  into  cus- 
tody, at  their  expense  and  on  their  account 
as  owners,  by  the  booming  company."  Our 
conclusion  is,  therefore,  that  the  possession 
by  the  log-driving  company  was  not  posses- 
sion by  Ware. 

The  next  question  in  this  connection  is. 
May  the  right  of  stoppage  in  transitu  attach 
to  logs  being  driven  as  these  were?  We  have 
no  doubt  that  it  may.  It  may  be  conceded 
that  the  log-driving  company  is  not  a  com- 
mon carrier,  although  in  some  respects  its 
duties  are  analogous  to  those  of  common  car- 
riers (see  Mann  v.  White  River  Log  d  Boom- 
ing Co,  46  Mich.  38,  41  Am.  Rep.  141,  8  N. 
W.  550,  where  the  distinction  is  pointed 
out) ;  but  that  is  not  decisive.  When  a 
vendor  sends  goods  sold  to  the  place  of  des- 
tination by  private  conveyance,  the  right  of 
stoppage  in  transitu  exists  the  same  as  if 
they  are  sent  by  common  carrier.  The  vital 
question  is.  Are  they  in  transit  between  the 
vendor  and  the  vendee  T  The  right  of  stop- 
page in  transitu  is  merely  an  extension  of 
the  lien  for  the  price  which  the  vendor  has 
after  contract  of  sale  and  before  delivery  of 
goods  sold  on  credit.  The  term  itself  im- 
plies that  the  goods  are  in  transit,  and  that 
they  have  not  come  into  the  possession  of 
the  vendee.  It  permits  the  vendor  to  resume 
possession  before  the  goods  sold  have  come 
into  the  vendee's  possession,  if  the  latter  has 
become  insolvent.  Whether  they  are  in  the 
possession  of  a  carrier,  strictly  so  called, 
while  in  transit,  or  whether  they  are  in  pos- 
session of  a  "middleman,"  is  immaterial.  2 
Kent,  Com.  702.  In  this  case  the  logs  were 
certainly  in  transit  between  the  dam  at  the 
east  outlet  and  Ware's  mill.  They  were 
moving  down  the  river.  They  were  kept 
moving  by  the  agency  of  the  log-driving  com- 
pany. The  company  broke  the  jams,  cleared 
the  eddies  and  the  banks  of  logs,  took  them 
wherever  they  became  stranded,  and  drove 
in  the  rear.  The  company  having  assumed 
the  duty  of  driving  the  logs,  no  one  else  had 
the  right  to  interfere  with  the  driving.  So 
far  as  a  mass  of  logs  in  a  river  is  susceptible 
of  possession,  to  that  extent  the  log-driving 
company  was  in  possession  of  these  logs  for 
the  purpose  of  transporting  them.    And  we 
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think  that  wm  sufBcient.  It  certainly  ac- 
oorda  with  the  equitable  principles  out  of 
which  the  right  of  stoppage  in  transitu  has 
grown.  NewhaU  t.  Vargas,  13  Me.  93,  29 
Am.  Dec  489.  The  character  of  the  posses- 
sion of  the  log-driving  company  is  only  im- 
portant as  it  shows  that  the  logs  had  not 
come  into  the  possession  of  the  vendee,  and 
were  still  in  transit. 

But  the  plaintiff  next  contends  that,  so 
far  as  this  case  is  concerned,  the  transitus 
ended  when  the  logs  were  turned  "over  the 
dam"  at  the  east  outlet,  because,  he  says, 
that  was  the  ultimate  destination  of  the  logs, 
within  the  meaning  of  the  contract  of  pur- 
chase; that  the  defendant's  agreement  was  to 
deliver  the  logs  there;  and  that,  when  the 
logs  wece  so  delivered,  the  transitiLS  contem- 
plated by  the  contract  was  at  an  end;  and 
that  in  any  further  transit  the  right  of  stop- 
page in  transitu  would  not  exist.  This 
might  be  true  if  by  any  fair  construction  of 
the  contract,  read  in  the  light  of  surrounding 
conditions  and  circumstances,  we  could  un- 
derstand that  the  dam  was  really  the  con- 
templated final  destination  of  the  logs,  or 
that  the  logs  were  to  be  delivered  at  the 
"dam/'  and  there  remain  subject  to  further 
acts  or  directions  of  Ware.  Becker  v.  Hall- 
fforien,  86  N.  T.  167.  But  we  cannot  inter- 
pret the  contract  so  narrowly.  We  must 
view  the  situation  as  the  parties  did.  We 
cannot  shut  our  eyes  to  the  fact  that  these 
logs,  at  the  time  of  the  contract,  were  above 
the  dam,  and  above  a  portion  of  Moosehead 
lake;  that  they  were  brought  to  be  manu- 
factured in  Ware's  mill  in  Winslow;  that 
they  must  float  or  be  driven  down  the  river 
all'the  distance  between  those  points;  that 
it  warn  expected  that  they  would  be  driven  by 
the  log-driving  companv ;  that  there  was  no 
place  of  deposit  at  tKe  '%dam"  for  keeping  the 
logs,  but  that  the  tranait  in  the  lake  above 
the  dam  and  in  the  river  below  was  actually 
continuous,  the  dam  being  simply  the  point 
where  the  defendant  ceased  to  drive  and  the 
company  began.  In  view  of  these  circum- 
stances, should  "over  the  dam"  be  regarded 
as  the  "destination"  of  the  logs?  We  think 
not. 

The  question  here  is  not  whether  the  turn- 
ing of  the  logs  "over  the  dam"  was  a  deliv- 
ery,— such  a  delivery  as  would  have  vested 
title  in  the  vendee,  in  case  delivery  was  nec- 
esMiry.  It  is  not  a  question  of  title.  We  as- 
sume that  Ware  had  the  title  to  the  logs. 
The  defendant  bases  his  right  of  stoppage  in 
transitu  upon  that  fact  in  part.  The  exer- 
cise of  that  particular  right  presupposes 
that  the  title  of  the  goods  is  in  the  vendee ; 
and,  further,  the  title  remains  in  the  vendee 
even  after  the  exercise  of  the  right  The  title 
is  not  changed.  Eurd  v.  Bickford,B5  Me.  217, 
27  Atl.  107.  The  question  here  is  whether, 
by  the  delivery  at  the  dam,  the  logs  came 
into  the  possession  of  the  vendee,  and  so  far 
only  aa  tne  delivery  at  the  dam  throws  light 
upon  this  question  is  it  material.  The  dis- 
tinction, in  a  word,  is  that  property  sold  may 
have  been  delivered  so  as  to  affect  title,  and 
yet  not  have  come  into  the  possession  of  the 
vendee  so  as  to  bar  the  right  of  stoppage  in 
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transitu.  An  illustration  of  this  is  found  in 
the  common  class  of  contracts  where  the 
vendor  agrees  to  deliver  to  a  carrier  desig- 
nated by  vendee  for  shipment  to  vendee's 
place  of  business.  A  delivery  to  a  carrier 
under  such  circumstances  vests  title  in  the 
vendee,  and  places  the  goods  subject  to  his 
risk,  but  the  vendor  does  not  lose  his  right 
of  stoppage  in  transitu  while  the  goods  are 
in  transit  to  the  vendee.  Orout  v.  Hillf  4 
Gray,  361 ;  Rovcley  v.  Bigelou),  12  Pick.  307, 
23  Am.  Dec.  607;  Qibs<m  v.  Carruthers,  8 
Mees.  &  W.  321.  In  a  case  where  goods  were 
delivered  to  the  purchasing  agent  of  the  ven- 
dees to  be  transmitted  to  the  vendees'  fac- 
torv  in  another  state^  it  was  held  that  the 
right  of  stoppage  in  transitu  was  not  barred. 
The  court  said  that  the  delivery  of  the  goods 
was  to  the  agent,  not  as  owner,  nor  as  agent 
of  the  owners  to  dispose  of  them  in  any  other 
way  than  to  transmit  them  to  the  vendees' 
place  of  business,  and  that  to  take  away  the 
right  of  stoppage  in  transitu  there  must  be 
an  absolute  delivery  to  the  agent  for  the  use 
of  the  vendees,  and  it  must  have  been  a  full 
and  final  delivery,  as  contradistinguished 
from  a  delivery  to  a  person  acting  as  a  car- 
rier or  forwarding  agent  to  the  principal. 
Aguirre  v.  Parmelee,  22  Conn.  473.  To  ter- 
minate the  transitus  by  delivery  to  a  mid- 
dleman, it  must  be  a  delivery  not  to  trans- 
port, but  to  keep.  Guilford  v.  Smith,  30  Vt. 
49.  See  our  own  case  of  Newhall  v.  Vargas, 
13  Me.  93,  29  Am.  Dec.  489.  It  was  held  in 
Mohr  V.  Boston  d  A.  R.  Co,  106  Mass.  67, 
that  the  transitus  is  not  at  an  end  until  the 
goods  have  reached  the  place  contemplated 
by  the  contract  between  the  buyer  and  seller 
as  the  place  of  their  destination. 

As  bearing  up^on  the  "destination"  of  the 
logs,  the  plaintiff,  in  argument,  suggests 
that  under  the  charter  of  the  log-driving 
company  the  owner  of  the  logs  was  required 
to  file  with  the  company  a  statement  of  their 
destination,  which  was  not  done,  and  also 
that  the  company  does  not  itself  take  logs 
from  the  river,  but  the  owners  separate  them 
from  the  general  drive,  and  boom  them,  or 
take  them  out>  at  such  points  as  they  please. 
To  these  suggestions,  it  is  a  sufficient  an- 
swer to  say  that  it  is  clear  that  the  intended 
destination  of  these  logs  was  at  Ware's  mill, 
and  that,  whatever  the  rights  of  Ware  to 
stop  the  logs,  or  take  them  out  of  the  river, 
may  have  been«  he  did  not  exercise  them. 
He  did  not  take  possession  of  the  logs  while 
they  were  in  transit. 

Finally,  the  plaintiff  contends,  inasmuch 
as  some  small  portion  of  the  logs  had  fioated 
down  to  Ware's  mill,  and  had  been  received 
by  him  before  his  assignment,  that  this  put 
him  in  constructive  possession  of  the  whole 
mass,  and  terminated  the  transitus.  We 
are  unal^le  to  come  to  that  conclusion.  The 
surveyor's  bill  shows  that  there  were  7,663 
sticks  in  the  lot  of  logs  purchased.  The  de- 
fendant, when  he  took  possession,  found  6,- 
815  sticks  in  the  drive.  It  appears  that 
some  had  gone  below  Ware's  mill  to  Hallo- 
well,  and  undoubtedly  some  sticks  had  been 
left  behind  upon  the  banks  or  in  the  eddies 
of  the  river.    But  assuming  that  the  whole 
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of  the  remaining  848  sticks  had,  during  the 
season,  floated  down  to  or  by  Ware's  mill, 
still  we  do  not  think  that  that  fact  consti- 
tuted a  constructive  possession  in  Ware,  or 
the  plaintiff,  of  the  logs  which  had  not  come 
down.  It  is  not  like  the  case  where  a  ven- 
dee has  taken  some  portion  out  of  the  whole 
mass,  which  was  then  susceptible  of  posses- 
sion, and  in  which  case  he  has  thus  obtained 
constructive  possession  of  the  whole.  Such 
facts  are  important  sometimes  when  it  is 
necessary  to  decide  whether  a  legal  delivery 
ha«  been  made.  But  here,  as  we  have  said, 
it  is  not  a  question  of  technical  delivery,  but 


one  of  actual  possession.  Here  Ware  took 
only  such  scattering,  floating  logs  as  came  to 
him.  The  remainder  were  not  in  his  posses- 
sion. They  were  still  in  the  possession  of 
the  log-driving  company.  They  were  still 
being  driven.  They  were  still  in  actual 
transit.  And  we  think  the  vendor  had  the 
right  to  stop  them  before  that  transit  was 
ended.  Such  a  conclusion  gives  effect  to  the 
spirit  and  purpose  of  the  law.  Buckley  v. 
Fumiss,  17  Wend.  504;  Mohr  v.  Boston  i  4, 
R.  Co,  106  Mass.  67. 
Plaintiff  nonsuit. 
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1.  A  reiitrlctlon  an  to  the  bvlldlnsr  line, 
Innertecl  in  a  deed,  cannot  inure  to  the 
benefit  of  a  prior  grantee  of  another  lot  on 
the  same  street,  which  is  conveyed  subject  to 
the  same  restriction,  when  the  grantor  did 
not  impose  any  servitude  upon  the  land  he 
retained,  and  the  restrictions  were  not  part 
of  a  general  plan  or  scheme  for  the  benefit  of 
all  the  purchasers. 

%  A  areneral  plan  or  ■cheme  for  tke 
benefit  of  all  the  purehaners  of  lot* 
■old  on  the  same  utreet,  as  shown  by  a 
recorded  plat,  does  not  appear  from  the  fact 
that  most  of  the  lots  are  sold  subject  to  the 
same  restriction  as  to  building  line,  where  no 
restrictions  are  shown  by  the  plat,  and  none 
are  imposed  on  some  of  the  lots  that  are  first 
sold,  while  purchasers  of  some  of  the  other 
lots  have  violated  the  restrictions  upon  them, 
and  such  violations  have  not  been  resisted 
by  other  purchasers. 

(December  9,  1899.) 

APPEAL  by  plaintiffs  from  a  decree  of  the 
Circuit  Court  for  Washington  County  in 
favor  of  defendants  in  a  proceeding  to  enjoin 
defendants  from  erecting  a  building  in  viola- 
tion of  the  restrictions  contained  in  their 
title  deeds.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Me/tsrs,  Daniel  W.  Donb  and  Frank  B. 
Bomberiser,  for  appellants: 

The  condition  in  the  deed  of  Mrs.  Beeler, 
and  of  all  the  lots  from  6  to  13  inclusive,  is 
an  encumbrance  upon  the  title. 

Halle  v.  Newhold,  69  Md.  265,  14  Atl.  662; 
Kramer  v.  Carter,  136  Mass.  504 ;  Re  Higgine' 
Contract:  til  L.  J.  Ch.  N.  S.  772;  Columbia 
College  v.  Lynch,  70  N.  Y.  440,  26  Am.  Rep. 
615;  Pech  v.  Conway,  119  Mass.  546;  nam- 
ten  V.  Werner,  144  Mass.  397,  11  N.  £.  684. 


NoTB. — For  condition  in  deed  as  to  building 
restrictions,  see  also  Atty.  Oen.  v.  Algonquin 
Club  (Mass.)  11  L.  R.  A.  500;  Hutchinson  v. 
ITlrich  (111.)  21  L.  R.  A.  891;  and  Chicago  v. 
Ward  (111.)  38  L.  R.  A.  849. 

For  ordinance  establishing  building  line,  see 
8t.  Louis  V.  Hill  (Mo.)  21  L.  R.  A.  226. 
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The  restrictions  in  the  deed  of  Mrs.  Beeler 
and  the  other  eight  lots  create  easements  or 
servitudes  in  favor  of  the  other  lots. 

Sanborn  v.  Rice,  129  Mass.  396. 

The  plaintiff  may  enforce  the  condition  in 
the  de€»i  of  the  adjoining  lot  belonging  to 
Mrs.  Beeler. 

Clark  V.  Martin,  49  Pa.  289;  Halle  v.  New- 
bold,  69  Md.  265,  14  Atl.  662;  Columbia 
College  v.  Lynch,  70  N.  Y.  449,  26  Am.  Kep. 
615. 

The  mere  fact  that  the  original  deed  of  the 
Summer's  lot  is  prior  in  date  to  that  of  the 
original  deed  of  the  Beeler  lot  does  not  de- 
prive Mrs.  Summers  of  the  right  to  enforce 
the  condition  in  the  deed  of  Mrs.  Beeler. 

Tallmadge  v.  East  River  Bank,  26  N.  Y. 
105;  Whitney  v.  Union  R.  Co.  11  Gray,  359, 
71  Am.  Dec  715;  Parker  v.  Nightingale,  6 
Alien,  341,  83  Am.  Dec.  632;  Linaee  v.  Mixer, 
101  Mass.  512;  Tulk  v.  Moxhay,  1  Phill.  Ch. 
774;  Thruston  v.  Minke,  32  Md.  487;  Neu>- 
bold  V.  Peabodv  Heights  Co.  70  Md.  493,  3  L. 
R.  A.  579,  17  Atl.  372;  Clark  v.  Martin,  49 
Pa.  289;  DeOray  v.  Monmouth  Beach  Cluh 
House  Co.  50  N.  J.  £q.  329,  24  Atl.  388; 
Nottingham  Patent  Brick  d  Tile  Co.  v.  But- 
ler, L.  R.  15  Q.  B.  Div.  261,  L.  R.  16  Q.  B. 
Div.  778. 

In  New  York  relief  seems  to  be  granted  on 
the  theory  that  the  covenant  creates  an  ease- 
ment over  the  land  of  the  covenantor  for  the 
benefit  of  all  the  other  lots  subject  to  the 
same  covenant. 

Columbia  College  v.  Lynch,  70  N.  Y.  440, 
26  Am.  Rep.  615;  Seals  v.  Case,  138  Mass. 
140. 

The  purpose  intended  to  be  accomplished 
by  the  restrictions  inserted  in  the  deeds  of 
the  estate  now  owned  and  occupied  by  the  de- 
fendant was  for  the  benefit  and  advantage 
of  other  oii^oiers  of  land  situated  on  the  same 
street  or  court. 

Parker  v.  Nightingale,  6  Allen,  341,  83  Am. 
Dec.  632;  Mulligan  v.  Jordan,  60  N.  J.  Eq. 
363,  24  Atl.  543. 

The  building  of  a  bay-window  by  Mrs. 
Beeler,  the  d^endant,  is  a  violation  of  the 
restrictions  in  her  deed. 

Peck  V.  Contoay,  119  Mass.  646;  Bagnall 
V.  Davies,  140  Mass.  76,  2  N.  E.  786;  Hamlen 
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▼.  Werner,  144  Mass.  397,  11  N.  E.  684; 
Clark  V.  Martin,  49  Pa.  289;  Sanborn  v.  Rice, 
129  Mass.  39G. 

Mr,  A.  C.  Strlte  for  appellees. 


,  J.,  delivered  the  opinion  of  the 
«ourt: 

This  is  a  bill  in  equity  filed  by  the  appel- 
lants to  restrain  the  appellees  from  erect- 
ing upon  their  own  premises,  adjoining  those 
of  the  appellants,  a  bay  window,  in  viola- 
tion, as  the  appellants  claim,  of  restrictions 
contained  in  conveyances  for  their  respective 
premises  from  a  common  vendor,  to  whom 
their  titles  are  traoed  through  mesne  convey- 
ances. A  preliminary  injunction  was 
granted,  and  was  dissolved  upon  hearing, 
and  thereupon  this  appeal  was  taken. 

Rev.  C.  L.  Keedy  being  the  owner  of  a 
tract  of  land  in  Hagerstown,  on  the  east  side 
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of  Mulberry  street,  laid  out  the  tract  into 
twenty-eight  lote,  fourteen  of  which  fronted 
on  Mulberry  street,  and  fourteen  extended 
back  eastward,  fronting  on  King  street,  as 
shown  in  the  accompanying  plat,  which  was 
recorded  among  the  land  records  of  Washing- 
ton county,  but  without  anything  thereon,  or 
in  the  description  of  the  lots  which  accom- 
panied  the  plat,  to  indicate  any  restriotions 
upon  the  use  of  the  lots,  or  any  of  them.  In 
the  subsequent  sale  and  oonveyance  of  these 
lots  fronting  on  Mulberry  street,  certain  re- 
strictions as  to  the  building  line  to  be  ob- 
served were  inserted  m  some  of  the  deeds, 
while  in  others  there  were  no  restrictions 
whatever.  Lots  1,  2,  14,  3,  and  5  were  the 
first  sold,  and  in  the  order  named,  without 
any  restriction  as  to  their  use.  l^ese  ccm- 
veyances  were  all  made  between  June  28, 
1838,  and  November  23, 1888.  Lot  6  waA  con- 
veyed to  C.  P.  Mason  and  W.  M.  Keedy,  and 
the  first  house  built  upon  any  of  the  lota 
was  erected  here  in  the  spring  of  1889,  stand- 
ing back  8  feet  from  the  east  line  of  Mulberry 
street.  On  No.  1,  a  church  has  been  built, 
with  a  covered  vestibule  extending  beyond 
the  8-foot  line.  On  No.  2,  three  dwellings 
have  been  built,  each  with  a  two-story  bay 
window  extending  beyond  the  8-foot  lino.  On 
lots  7,  10,  and  14,  houses  have  been  built, 
each  with  a  one-story  front  porch  extending 
beyond  the  line.  On  lot  8  a  house  was  erect- 
ed in  1889,  the  front  wall  of  which  is  on  the 
8-foot  line,  with  an  inclosed  porch,  making 
it  a  one-story  bay  window,  exteiuling  beyond 
the  line.  All  the  other  houses  on  the  Mul- 
berry street  lots  have  steps  extending  bo' 
yond  the  8-foot  line.  All  these  lots,  except 
1,  2,  14,  3,  and  5,  were  sold  and  conveyed 
with  substantially  the  same  restriction  as  to 
building;  that  is,  ''that  no  building  or  other 
improvement  shall  be  located,  built,  or  con- 
structed upon  said  lot  closer  to  the  west 
marginal  line  thereof  than  a  line  running 
parallel  thereto,  and  bounding  the  west  wail 
of  the  house  o>vned  by  C.  P.  Mason  and  Wm. 
M.  Keedy  upon  lot  No.  5."  No.  11  is  owned 
by  Mrs.  Sununers,  one  of  the  appellants ;  and 
No.  10,  by  Mrs.  Beeler,  one  of  the  appellees, 
who  is  now  building  a  house  thereon,  with  a 
bay  window  extending  3  feet  beyond  the  line 
of  the  Mason  and  Keedy  house  on  No.  5,  to 
which  she  is  limited  by  the  original  oonvey- 
ance of  her  lot  No.  10,  and  the  appellants  are 
seeking  to  restrain  the  erection  of  this  bay 
window.  Lot  11  was  originally  conveyed  to 
the  Danzer  Lumber  Company  by  deed  dated 
January  2,  1890,  containing  the  restriction 
above  mentioned;  and  the  title  thereto  has 
passed  to  Mrs.  Sununers  by  mesne  convey- 
ances, each  of  which  refers  to  the  restriction 
in  the  original  deed.  Lot  10  was  originally 
conveyed  to  Norman  B.  Scott  by  deed  dated 
December  16,  1890,  with  the  same  restric- 
tion; and 'the  title  thereto  has  in  like  man- 
ner passed  by  mesne  conveyanoes  to  Mrs. 
Beeler,  each  conveyance  referring  to  the 
original  restriction. 

In  Halle  v.  A'ewftoW,  69  Md.  270,  14  Atl. 
663,  this  court,  reviewing  the  cases  of  Thru9» 
ton  V.  Minke,  32  Md.  487 ;  Whitney  v.  Union 
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R.  Co.  11  Gray,  359,  71  Am.  Dec  715,  and 
Clark  V.  Martin,  49  Pa.  289,  says:  "These 
cases  very  conclusively  settle  the  law  that  a 
grantor  may  impose  a  restriction  in  the  na- 
ture of  a  servitude  or  easement  upon  the  land 
that  he  sells  or  leases,  for  the  benefit  of  the 
land  he  still  retains;  and  if  that  servitude 
is  imposed  upon  the  heirs  and  assigns  of  the 
grantee,  and  in  favor  of  the  heirs  and  assigns 
of  the  grantor,  it  may  be  enforced  by  the  as- 
signee of  the  granftor  against  the  assignee 
(with  notice)  of  the  grantee,"  The  court 
observed  that  in  each  of  the  oases  reviewed 
the  grantor  imposed  the  servitude  upon  the 
land  he  sold,  in  favor  of  the  land  he  re- 
tained, while  in  the  case  then  before  the  court 
the  grantors  imposed  the  condition  upon  the 
land  they  retained,  in  favor  of  the  land  they 
sold ;  but  the  court  said  ''the  principle  is  the 
same  in  both  cases."  But  the  case  now  be- 
fore us  does  not  fall  within  either  olass  of 
cases  mentioned.  Mr.  Keedy  sold  and  con- 
veyed the  plaintiff's  lot  No.  11  January  2, 
1890.  He  had  then  sold  and  conveyed  eight 
lots  (Nos.  1,  2,  14,  3,  5,  9,  8,  and  6) ,  the  first 
five  without  restriction,  and  the  last  three 
with  the  restriction  mentioned,  and  he  im- 
posed upon  the  grantee  of  lot  11  the  same  re- 
striction ;  but  he  imposed  no  servitude  upon 
the  land  he  retained,  which  embraced  lot  10, 
in  favor  of  the  land  he  then  sold,  lot  No.  11. 
He  sold  and  conveyed  the  defendant's  lot  No. 
10  December  16,  1890,  and  he  imposed  the 
same  restriction  upon  that  lot  which  he  had 
imposed  upon  lot  11.  But  this  restriction 
cannot  inure  to  his  benefit,  as  respects  lot 
11,  upon  the  principle  stated  in  69  Md.,  and 
14  Atl.,  because  he  had  sold  lot  11  nearly  a 
year  before;  nor  can  it  inure  to  the  benefit 
of  the  plaintiff,  upon  that  principle,  as  owner 
of  lot  11,  because  there  is  no  privity  either 
of  contract  or  estate  between  the  plaintiff 
and  the  defendant.  In  Mulligan  v.  Jordan, 
60  N.  J.  Eq.  363,  24  Atl.  543,  it  was  held  that 
a  purchaser  of  a  lot,  whose  deed  contains  a 
covenant  against  the  erection  of  any  building 
wi'thin  a  certain  distance  of  the  curb  line, 
cannot  maintain  an  action  against  a  subse- 
quent purchaser  of  an  adjacent  lot  from  her 
grantor,  for  violation  of  a  like  covenant, 
when  there  was  no  such  covenant  between 
the  two  purchasers,  and  their  grantor,  al- 
though he  required  similar  covenants  from 
all  purchasers,  did  not  covenant  with  the 
first  that  he  would  exact  them  from  subse- 
quent purchasers.  The  chancery  court  of 
New  Jersey  is  a  court  of  high  repute,  and  has 
dealt  with  numerous  questions  of  this  char- 
acter; and  the  facts  of  the  case  cited  above 
are  so  closely  analogous  to  the  facts  of  this 
case  that  we  cannot  do  better  than  adopt  the 
following  language  from  that  opinion :  ''The 
complainant's  deed  is  prior  to  that  of  the  de- 
fendant There  is  no  covenant  to  the  com- 
plainant from  Mr.  Roberts,  the  grantor,  that 
he  holds  the  remainder  of  the  property  sub- 
ject to  the  same  restrictions,  or  that  he  will 
exact  similar  covenants  from  the  purchasers 
of  the  remaining  property;  nor  is  the  com- 
plainant the  express  assign  of  defendant's 
covenant  with  Mr.  Roberts;  nor  is  there  any 
48  L.  R.  A. 


covenant  between  the  plaintiff  and  the  de> 
fendant.  The  right  of  an  owner  of  a  lot  to 
enforce  a  covenant  (to  which  he  is  not  a 
party  or  an  assign)  restrictive  of  the  use  of 
other  lands  is  dependent  on  the  covenant 
having  been  made  for  the  benefit  of  this  lot. 
Obviously,  while  a  subsequent  purchaser 
might,  by  the  operation  of  this  rule,  acquire 
a  right  of  action  against  a  prior  pur  chaser » 
the  prior  purchaser  would  acquire  no  rights 
from  a  covenant  entered  into  by  a  si3)se- 
quent  purchaser,  unless  there  exists  some' 
condition  which  will  entitle  him  to  the  bene- 
fit  of  such  covenant." 

The  condition  above  mentioned  has  ita 
illustration  in  another  class  of  cases  in  which 
grantees  from  a  common  grantor,  whose- 
deeds  contain  restriotive  covenants,  condi- 
tions, or  reservations,  have  been  allowed  tO" 
enforce  them  inter  aese;  that  is,  cases  where, 
"although  the  covenant  or  agreement  in  the- 
deed,  regarded  as  a  contract  merely,  is  bind- 
ing only  on  the  original  parties,  yet,  in  order 
to  carry  out  the  plain  intent  of  the  parties,, 
it  will  be  construed  as  creating  a  right  or 
interest  in  the  nature  of  an  incorporeal 
hereditament  or  an  easement  appurtenant  to 
the  remaining  land  belonging  to  the  grantor 
at  the  time  of  the  grant;  .  .  .  and  the 
right  and  burden  thue  created  will  respec- 
tively pass  to,  and  be  binding  on,  all  subse- 
quent grantees  of  the  respective  lots  of  land."' 
Whitney  v.  Union  B.  Co,  11  Gray,  366,  71 
Am.  Dec.  715,  quoted  and  approved  in  69  Md. 
270,  14  Atl.  663.  But,  as  is  well  expressed 
in  Mulligan  v.  Jordan,  50  N.  J.  Eq.  363,  24 
Atl.  543,  "the  right  of  grantees  from  a  com- 
mon grantor  to  enforce,  inter  aeee,  covenants 
entered  into  by  each  with  said  grantor,  is 
confined  to  cases  where  there  has  been  proof 
of  a  general  plan  or  scheme  for  the  improve- 
ment of  the  property,  and  its  consequent  ben- 
efit, and  the  covenant  has  been  entered  into* 
as  part  of  a  general  plan  to  be  exacted  from* 
all  purchasers,  and  to  be  for  the  benefit  of 
each  purchaser,  and  the  party  has  bought 
with  reference  to  such  general  plan  or  scheme, 
and  the  covenant  has  entered  into  the  consid- 
eration of  his  purchase."  In  that  case  the 
court  proceeded  to  say:  "The  only  fact 
which  appears  ...  is  that  the  same- 
covenant  is  incorporated  in  the  deeds  of  the- 
complainant  and  defendant,  and  that  Mr. 
Roberts  has  inserted  the  same  covenant  in* 
each  deed  he  made  conveying  any  portion  of 
the  property.  This  has  been  held  not  to  be 
sufficient  evidence  of  the  covenant  having 
been  entered  into  for  the  b^xefit  of  other 
lands  conveyed  by  the  same  grantor," — cit- 
ing in  support  of  this  position  Jewell  v.  Lee, 
14  Allen,  145;  Bharp  v.  Ropes,  110  Mass. 
381;  Keatea  v.  Lyon,  L.  R.  4  Ch.  218;  and 
Renaia  v.  Cowliahaio,  L.  R.  11  Ch.  Div.  866. 
In  the  present  case  the  facts  are  not  nearly 
80  strong  as  in  Mulligan  v.  Jordan,  because- 
here  Mr.  Keedy  conveyed  five  of  the  fourteen 
lots  sold  without  any  restrictions  whatever. 

In  Nottingham  Patent  Brick  d  Tile  Co.  ▼. 
Butler,  L.  R.  15  Q.  B.  Div.  268,  Justice  Wills 
says:  "The  principle  which  appears  to  me- 
to  be  deducible  from  the  cases  is  that  where- 
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the  aame  TCiidor,  telling  to  Beveral  persons 
plots  of  land,  parts  of  a  larger  property,  ex- 
acts from  each  of  them  covenants  imposing 
restrictions  on  the  use  of  the  plots  sold^ 
without  putting  himself  under  any  corres- 
ponding obligation,  it  is  a  question  of  fact 
whether  the  restrictions  are  merely  matters 
of  agreement  between  the  vendor  himself  and 
hia  vendees,  imposed  for  his  own  benefit  and 
protection,  or  are  meant  by  him,  and  under- 
stood by  the  buyers,  to  be  for  the  common 
advantage  of  the  several  purchasers.  If  the 
restrictive  covenants  are  simply  for  the  bene- 
fit of  the  vendor,  purchasers  of  other  plots 
of  land  from  the  vcmdor  cannot  claim  to  take 
advantage  of  them.  If  they  are  meant  for 
the  common  advantage  of  a  set  of  purchasers, 
Biich  purchasers  and  their  assigns  may  en- 
force them,  inter  ae,  for  their  own  benefit." 
That  case  was  a  sale  of  a  parcel  of  land  in 

1865,  in  thirteen  lots,  to  different  purchas- 
ers, with  covenant  by  each  restricting  the  use 
of  the  land  as  a  brickyard.  Defendant  sub- 
sequently bought  lot  11,  but  his  deed  con- 
tained no  restriction.  In  1882  plaintiff  con- 
tracted to  purchase  lot  11,  and  paid  a  de- 
posit, but,  on  discovering  the  restrictive 
covenant,  claimed  to  rescind  the  contract, 
and  sued  for  the  deposit;  and  it  was  held 
that,  if  the  contract  were  executed,  he  would 
be  bound  by  the  restrictive  covenants;  that 
the  owner  of  the  other  twelve  lots  could  en- 
force them  against  him  and  each  other,  and 
that  he  waa  entitled  to  rescind  and  recover 
the  deposit.  On  appeal  Lord  Esber,  M.  R., 
said  Justice  Wills  was  perfectly  correct,  and 
that  "the  question  whether  it  is  intended 
eadi  of  the  purchasers  shall  be  liable,  in  re- 
spect of  those  restrictive  covenants,  to  each 
of  the  other  purchasers,  is  a  question  of  fact, 
to  be  determined  by  the  intention  of  the  ven- 
dor and  of  the  purchasers,  and  that  question 
must  be  determined  upon  the  same  rules  of 
evidence  aa  every  other  question  of  inten- 
tion." In  that  case  the  property  was  put  up 
at  auction  in  1865  in  thirteen  lots,  and  one 
of  the  publicly  announced  conditions  of  sale 
was  that  no  lot  should  be  used  as  a  brick- 
yard. At  that  time  lots  1  and  2  were  sold; 
in  February,  1866,  there  was  a  second 
auction,  at  which  lots  6,  7,  and  8  were  sold; 
and  in  October.  1867,  there  was  a  third 
auction,  at  which  lota  9  and  10  were  sold; 
and  the  evidence  showed  that  all  these  were 
sold  on  the  same  terms.  Lots  3,  4,  and  5 
were  sold,  respectively,  in  1865,  1866,  and 
1867,  at  private  sale;  but  there  was  no  direct 
evidence  as  to  the  terms  on  which  they  were 
sold,  the  deeds  for  these  not  being  produced. 
Lot  11  waa  sold  at  private  sale  September  4, 

1866,  and  the  deed  contained  the  restriction* 
mentioned  at  the  auction.  Lot  13  was  sold 
at  private  sale  in  June,  1866,  with  the  same 
restrictions.  These  restrictions,  among 
other  things,  required  that  all  buildings 
ereeted  should  be  of  a  uniform  stone  color, 
with  slate  roofs,  and  should  cost  not  less 
than  £400  each;  and  the  proof  was  that  every 
house  built  conformed  to  these  conditions. 
XTjpoa  this  state  of  proof,  the  court  could 
reach  no  other  logical  or  rational  conclusion ' 
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than  that  the  vendor  intended,  and  the  pur- 
chasers understood,  that  the  covenant» 
should  inure  to  the  benefit  of  every  pur- 
chaser, and  that  they  entered  into  the  oon- 
sideitition  of  every  purchaser.  But,  in  the 
case  before  us,  though  Mr.  Keedy  took  the 
pains  to  record,  before  sale,  a  plat  of  the 
land,  and  a  description  of  the  lots,  he  no- 
where mentioned  any  restrictions  or  condi- 
tions as  to  their  use.  There  was  no  auction 
sale  at  which  such  restrictions  or  ccmditions 
were  made  known  to  the  public,  nor  was  such 
announcement  made  in  any  other  manner. 
Not  only  so,  but  the  five  lots  first  sold  were  sold 
without  any  restrictions;  and  the  purchasers 
of  all  the  other  eleven  lots  on  Mulberry 
street  (which  were  sold  with  restrictions),, 
except  Mrs.  Summers,  have  treated  these  re- 
strictions as  not  made  for  the  common  bene- 
fit of  all  these  purchasers,  both  by  their  own 
violation  of  these  restrictions,  and  by  their 
failure  to  resist  similar  violations  by  the 
other  purchasers.  We  think,  therefore,  the 
conduct  both  of  the  vendor  and  of  the  pur- 
chasers forbids  the  conclusions  that  their  in- 
tent and  understanding  were  that  these  re- 
strictiiMiB  were  part  of  a  general  plan  or 
scheme  for  the  benefit  of  all  the  purchasers. 
The  cases  chiefly  relied  on  by  the  appellant 
do  not  sustain  his  conteivtion  in  this  case. 
Thus,  in  TallmUdge  v.  East  River  Bank,  26 
N.  Y.  105,  a  plat  was  filed  and  recorded, 
showing  that  every  house  to  be  built  was  to 
be  set  back  8  feet  from  the  street.  In  Column 
hia  College  v.  LynohJO'S.Y.  449,26  Am.  Rep. 
615,  an  agreement  showing  restrictions  as  to 
all  the  lots  was  recorded,  and  the  defendant's 
purchase  was  made  with  express  reference 
and  subject  to  this  agreement.  It  was  strenu- 
ously contended  that  the  case  of  Olark  v. 
Martin,  49  Pa.  289,  repudiated  the  necessity 
of  a  general  plan  in  cases  like  the  present, 
and  having  been  approved  by  this  court  in  32 
Md.,  and  in  69  Md.  and  14  AU.,  sustained  the 
appellants'  contention.  But  we  do  not  so  un- 
derstand that  case.  The  language  used  by 
the  court,  and  relied  on  here  by  the  appel- 
lants, is  as  follows:  "It  was  objected  at  the 
argument  that  this  remedy  applies  only  as  a 
means  of  compelling  an  observance  of  the 
terms  involved  in  a  general  plan  of  lots,  and 
this  element  actually  exists  in  about  half  of 
the  cases  just  cited,  yet  they  are  not  decided 
on  that  consideration.    It  is  not  because  a 

Elan  is  deranged  that  the  court  interferes, 
ut  because  rights  are  invaded,  or  about  to 
be;  and  this. fact  may  exist  in  a  plan  of  two 
lots,  as  well  as  in  one  of  two  hundred.  The 
plan  often  furnishes  the  proof  of  the  terms 
on  which  sales  were  made,  but  the  fact  of  the 
alleged  terms  is  as  effective  when  proved  by 
a  single  deed  as  when  proved  by  a  plan."  It 
is  manifest  from  this  language  that  the 
Pennsylvania  court  is  in  full  accord  with  the 
English  chancery  court  in  holding  that  the 
question  is  one  of  fact  to  be  determined  by 
the  intention  of  the  vendor  and  of  the  pur- 
chasers, and  that  it  is  to  be  determined  upon 
the  same  rules  of  evidence  as  other  questions 
of  intention.  In  the  Pennsylvania  case 
there  were  but  two  lots  under  consideration,. 
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and  the  intention  of  the  parties  was  as  clear- 
ly shown  by  the  one  deed  imposing  restrio- 
tions  upon  one  lot  for  the  benefit  of  Uie  other, 
retained  by  the  vendor,  as  it  could  have  been 
by  a  plan  describing  the  two  lots,  and  de- 
tailing the  conditions  to  be  imposed  on  one 
for  the  benefit  of  the  other.  The  case  of 
Sharp  V.  Ropes,  110  Mass.  381,  is  more 
<!losely  analogous  to  the  present  case  than 
any  to  which  we  have  been  referred.  Heath 
laid  out  a  parcel  of  land  in  eleven  lots,  five 
of  which  fronted  on  the  north  side  of  Gor- 
don street,  and  one  on  the  south  side  of  the 
same  street.  A  plat  was  recorded,  showing 
the  area  and  description  of  each  lot,  but 
making  no  reference  to  any  restrictions  upon 
their  use.  Three  of  the  five  lots  on  the  north 
aide  of  the  street  were  conveyed  by  Heath, 
subject  to  the  condition  that  no  house  should 
be  built  thereon  within  20  feet  of  Gordon 
•street.  The  other  two  lots  on  the  north  side 
and  the  one  lot  on  the  south  side  were  con- 
veyed without  any  restriction.  The  plain- 
tiff's deed  was  prior  in  podnt  of  time  to  de- 
fendant's deed,  and  both  were  subject  to  the 
restriction  mentioned.  Defendant  began  the 
erection  of  a  house  within  20  feet  of  the 
street,  and  plaintiff  applied  for  an  injunc- 
tion, which  was  refused,  the  court  saying*: 
''There  is  nothing  from  which  the  court  can 
infer  that  the  restriction  contained  in  the 
deed  from  Heath  to  the  defendant  was  in- 
tended for  the  benfit  of  the  estate  now  owned 
by  the  plaintiff.  No  such  purpose  can  be 
•  gathered  from  the  plan.  .  .  .  Neither 
^f  the  deeds  under  which  these  parties  re- 
spectively claim  purports  to  give  to  the 
grantee  any  such  right  against  any  other 
grantee.  .  .  .  The  burden  of  proof  is 
upon  the  plaintiff,  if  she  insists  upon  giv- 
ing to  that  condition  any  wider  application, 
and  this  burden  we  do  not  find  that  she  has 
sustained."  A  very  elaborate  and  able  re- 
view of  all  the  leading  American  and  Eng- 
lish cases  on  this  subject  will  be  found  in 
De  Gray  v.  Monmouth  Beach  Club  House  Co, 
50  N.  J.  Eq.  329,  24  Atl.  388,  fully  sustain- 
ing the  conclusions  of  the  learned  judge  of 
the  circuit  court. 

For  the  reasons  stated,  the  decree  of  the 
Circuit  Court  is  affirmed  with  costs  to  the 
appellee  in  both  courts. 


David  B.  ELLICOTT   et  al,  Appta,, 

v. 

Thomas  P.  ELLICOTT  et  ak 


(. 


.Md.. 


.) 


-1.  A  vrlU  vlvlnv  a  vrandnephew  an 
estate  "for  tl&e  purpose  of  securing  to 
l&lm  a  liberal  edneatlon,"  requiring  him 
to  finish  a  collegiate  course  at  one  of  two 
Bpecifled  universities,  and  providing  that  the 
property  shall  pass  from  blm  if,  "through  his 
own  disinclination  or  incapacity  or  the  Indif- 
ference of  bis  parent  or  guardians,  he  should 


Note. — For  inability  to  perform  condition  on 
which  gift  by  will  is  made,  see  also  Ballard  v. 
fihlrley  (Masa)  12  L.  B.  A.  110. 
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fail  to  carry  out  these  intentions,*'  with  a 
further  provision  that  ontii  he  is  twenty- 
five  years  of  age  the  property  shall  be  held 
by  a  trustee,  who  shall  "deliver  over  the  prop- 
erty and  estate  into  his  hands  and  possession" 
when  he  is  twenty-five  years  old  If  the  di- 
rections of  the  will  have  been  carried  out ;  ex- 
pressing also  a  special  desire  that  the  grand- 
nephew  shall  not  sell  a  certain  place  until  he 
shall  attain  the  age  of  twenty-five  years, — 
vests  In  him  an  equitable  estate  at  the  death 
of  the  testatrix,  subject  to  be  devested  by 
the  nonperformance  of  the  condition  imposed, 
which  Is  a  condition  subseqaent,  and  not 
precedent. 
2.  Tlie  deatli  of  a  person  witlle  In  eol- 
leare,  thereby  mailing  it  impossible  to  per- 
form a  condition  subsequent  Imposed  by  will 
on  an  estate  which  was  given  him  subject  to 
be  devested  if  he  should  fall  to  carry  out  the 
Intentions  of  the  will  "through  his  own  disin- 
clination or  incapacity  or  the  Indifference  of 
his  parent  or  guardians,'*  will  not  devest  the 
estate  so  as  to  prevent  its  descent  to  his  heirs 
at  law  and  next  of  kin,  since  the  performance, 
becoming  Impossible  by  the  act  of  God,  is  dis- 
pensed with. 

(January  9,  1900.) 

APPEAL  by  plaintiflTs  from  a  decree  of  the 
Circuit  Court  of  Baltimore  City  con- 
struing the  will  of  Elizabeth  E.  Pike,  de- 
ceased, adversely  to  plaintifits'  contention 
that,  a  life  estate  having  terminated,  a  trust 
thereby  created  had  ceased,  and  the  property 
should  be  declared  vested  in  the  residuary 
legatees.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Bernard  Carter,  John  Pren- 
tiss Poe,  8.  Johnson  Poe,  and  Edgar  Al- 
lan Poe,  for  appellants : 

In  construing  wills,  courts  always  endeav- 
or to  ascertain  what  the  intention  of  the  tes- 
tator is,  and,  when  this  intention  is  discov- 
ered, are  guided  and  controlled  by  it. 

The  vesting  is  suspended  where  the  suspen- 
sion of  enjoyment  is  for  reasons  personal  to 
the  legatee,  and  not  for  the  convenience  of 
the  fund. 

Bigelow,  Wills,  Student  Series,  p.  255. 

An  interest  is  vested,  as  distinguished 
from  contingent,  either  when  enjoyment  of 
it  is  presently  conferred,  or  when,  if  the  en- 
joyment of  it  is  postponed,  the  time  of  en- 
joyment will  certainly  come  to  pass.  If  the 
right  of  enjoyment  is  made  to  depend  upon 
some  event  or  condition  which  may  or  may 
not  happen  or  be  performed,  the  gift  is  con- 
tingent. 

Bigelow,  Wills,  Student  Series,  p.  244. 

The  law  favors  the  early  vesting  of  estate 
but  the  intention  of  the  testator  governs,  and 
in  ascertaining  his  intention  the  whole  will 
must  be  regarded,  and  not  particular  expres- 
sions in  it  only;  and  if  it  appears  that  the 
condition  annexed  to  the  gift  was  for  reasons 
personal  to  the  legatee  and  related  to  the 
substance  of  the  gift,  so  that  it  is  to  be  pre- 
sumed that  without  the  condition  the  testa- 
tor would  not  have  made  the  gift,  and  espe- 
cially where  the  event  upon  the  happening 
of  which  the  gift  depends  is  uncertain,  and 
does  not  relate  to  the  arriving  at  a  given 
age,  then  the  gift  is  contingent,  and  the  con- 
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'dition  on  which  it   depends    is  a  condition 
precedent. 

Scoit  V.  West,  63  Wis.  566,  24  N.  W.  161, 
^  N.  W.  18;  Loder  v.  Hatfield,  71  N.  Y.  98; 
29  Am.  &  £ng.  £nc.  Law,  p.  456 ;  Cropley  v. 
i^ooper,  19  Wall.  176,  22  L.  ed.  113;  Toytoe 
V.  Mother,  29  Md.  452. 

Construing  the  5th  clause  and  the  11th 
clause  together,  it  is  made  apparent  that  the 
testatrix  intended  to  give  the  legatee  only 
so  much  of  the  income  as  was  necessary  to 
secure  him  the  liberal  education  in  the  mode 
prescribed  by  the  time  designated,  that  is  to 
say,  by  hia  finishing  his  coTlegiato  courte  at 
Harvard  or  Yale  by  the  time  of  his  arrival 
at  the  age  of  twenty-five  years. 

Pulafard  v.  Hunter,  3  Bro.  Gh.  416;  Leake 
V.  Rohinson,  1  Mer.  363. 

If,  for  any  of  the  reasons  stated  in  the 
5th  danse,  he  did  not  graduate  before  reach- 
ing twenty-five  years  of  age,  the  "money"  ap- 
propriated for  such  purpose  and  not  then  ex- 
pended was  to  pass  away  from  him  to  the 
residuary  legatees. 

To  give  it  to  him  before  that  event  hap- 
pened would  palpably  be  to  defeat  the  intent 
of  the  testatrix,  which  clearly  was  to  make 
no  absolute  gift  of  the  corpus,  unless  that 
•event  did  happen. 

Loder  v.  Hatfield,  71  N.  Y.  98;  Tayloe  v. 
Mosher,  29  Md.  453. 

The  condition  upon  which  alone  his  right 
of  enjoyment  was  to  depend  was  the  fact  of 
his  graduating  before  reaching  the  age  of 
twenty-five  years. 

Bigelow,  Wills,  p.  244. 

Equity  cannot  relieve  from  the  conse- 
quence of  a  failure  to  perform  a  condition 
precedent. 

4  Kent,  Com.  125 ;  Dctvis  v.  Angel,  31  Beav. 
22.1,  Afiirmed  on  Appeal,  4  DeG.  F.  &  J. 
524. 

The  contingency  was  annexed  to  the  sub- 
stance of  the  gift,  and  hence  it  is  plain  that 
the  testatrix  never  meant  to  make  absolute 
the  gift  to  him  unless  the  event,  viz.,  his 
graduation,  happened. 

Tayloe  v.  Mosher,  29  Md.  452;  Bigelow, 
Wills,  Student  Series,  p.  257. 

Messrs.  WiUiam  A.  Fisher  and  Arthur 
Stevart,  for  appellees: 

A  condition  will  not  be  raised  by  implica- 
tion from  a  mere  declaration  in  the  deed 
that  the  grant  is  made  for  a  special  and  par- 
ticular purpose,  without  being  coupled  with 
words  appropriate  to  make  such  condition. 

KUpatrick  v.  Baltimore,  81  Md.  193,  27  L. 
K.  A.  643,  31  Atl.  805;  3  Kent,  Com.  130; 
Bigelow  v.  Barr,  4  Ohio,  358;  Packard  v. 
Ames,  16  Gray,  327. 

A  grant  declared  to  be  for  a  special  pur* 
pose,  without  other  words,  cannot  be  held  to 
be  on  a  condition. 

KUpatrick  v.  Baltimore,  81  Md.  193,  27 
L.  R.  A.  643,  31  Atl.  805. 

The  question  whether  a  condition  is  ante- 
cedent or  subsequent  depends  upon  the  or- 
der of  time  within  which  the  performance  is 
to  occur. 
Creswell  v.  Lawson,  7  Gill  A  J.  240. 
And  "if  the  thing  to  be  done  does  not  nec- 
essarilv  precede  the  vesting  of  the  estate  in 
48  L.  R.  A. 


the  grantee,  but  may  accompany  or  follow 
it,  and  may  as  well  be  done  after  as  before 
the  vesting  of  the  estate,  the  condition  is 
subsequent." 

Re  Stickney,  85  Md.  102,  35  L.  R.  A.  693, 
36  Atl.  654;  Hammond  v.  Hammond,  55  Md. 
582;  Finlay  v.  King,  3  Pet.  376,  7  L.  ed.  701. 

A  strict  construction  is  applied  to  condi- 
tions subsequent,  adversely  to  the  raising 
of  a  forfeiture,  and  the  forfeiture  must  have 
occurred  literally  within  the  terms  creating 
the  condition. 

2  Jarman,  Wills,  6th  ed.  p.  853;  1  Roper, 
Legacies,  619;  2  Wms.  Exrs.  1273;  Hervey 
Bathurst  v.  Stanley,  L.  R.  4  Ch.  Div.  272. 

Since  James  Pike  Ellicott  faithfully  pur- 
sued the  directions  of  the  testatrix  until  his 
untimely  death,  the  condition  was  per- 
formed. 

Merrill  v.  Eviery,  10  Pick.  511 ;  2  Jarman, 
Wills,  849,  852;  Sutcliffe  v.  Richardson,  L. 
R.  13  Eq.  606;  Hammond  v.  Hammond,  55 
Md.  575. 

If  a  gift  is  made  ''for  maintenance  and 
education,"  or  "for  education,"  it  is  an  ab- 
solute one;  and  if  the  donee  dies  his  per- 
sonal representatives  are  entitled  to  receive 
it 

Wehb  V.  Kelly,  9  Sim.  469;  Bayne  v. 
Crowther,  20  Beav.  400;  Oough  v.  Bult,  16 
Sim.  45;  Brou^  v.  Concord,  33  N.  H.  285. 

Boyd,  J.,  delivered  the  opinion  of  the 
court : 

By  this  appeal  we  are  called  upon  to  deter- 
mine what  estate,  if  any,  was  vested  in 
James  Pike  Ellicott  under  the  last  will  and 
testament  of  Mrs.  Elizabeth  £.  Pike.  He 
was  the  grandnephew  of  the  testetrix,  and  in 
his  fifteenth  year  at  the  time  of  her  death, 
which  occurred  in  1891,  a  few  months  after 
her  will  was  executed.  He  died  intestete, 
in  March,  1898,  having  been  twenty-one 
years  of  age  the  December  preceding  his 
death.  The  will  is  divided  into  fourteen 
paragraphs,  and  the  testatrix  steted  in  it 
that  it  was  written  by  herself.  She  first 
named  the  executor  and  trustee,  then  made 
a  number  of  devises  and  bequeste^  and,  after 
giving  $10,000  to  each  of  the  four  children 
of  her  brother  William  M.  Ellicott,  in  addi- 
tion to  an  interest  in  another  fund,  made 
them  her  residuary  devisees  and  legatees. 
The  paragraphs  directly  involved  in  this  pro- 
ceeding are  the  fifth,  tenth,  and  eleventh,  and 
are  as  follows: 

"(5)  I  leave  the  rest  of  my  Baltimore 
property  to  my  grandnephew  James  Pike  El- 
licott for  the  purpose  of  securing  to  him  a 
liberal  education.  He  shall  remain  at  some 
good  preparatory  school  in  the  state  of  Mas- 
sachusetts until  he  is  fitted  to  enter  either 
Harvard  or  Yale  University,  where  he  shall 
remain  until  he  has  finished  the  collegiate 
course.  If,  however,  through  his  own  dis- 
inclination or  incapacity,  or  the  indifferenca 
of  his  parent  or  guardians,  he  should  fail  to 
carry  out  these  intentions,  then  the  money 
which  has  been  left  to  him  for  this  purpose 
shall  pass  away  from  him  entirely  into  the 
body  of  my  estate." 

"(10)   I  give  and  bequeath  to  my  grand- 


60 


Mabtlasd  Coubt  of  Affealb. 


JiJI.„ 


nephew  James  Pike  EUicott,  in  fee  simple, 
all  my  real  estate  situated  in  the  town  of 
Sobbinston,  Maine,  and  also  all  furniture, 
plate,  horses,  carriages,  boats,  harness,  by 
which  I  mean  everything  of  every  description 
that  I  own  in  the  town  of  Kobbinston,  and 
not  hereafter  specially  disposed  of  by  me. 

"(11)  Provided,  however,  that  all  the  es- 
tate and  property  devised  and  bequeathed 
by  me  to  James  Pike  EUicott  shall  be  held 
by  my  trustee  until  the  said  James  Pike  El- 
licott  shall  have  attained  the  age  of  twenty- 
five  years,  in  trust,  to  rent,  manage,  and  take 
charge  of  the  real  estate,  keep  it  in  repair, 
pay  taxes  and  expenses  incidental  thereto, 
also  to  keep  the  personal  estate  invested  in 
good  securities,  and  collect  and  receive  all 
rents,  increase,  and  interest  accruing  on  said 
estate,  and  devote  the  net  income  arising 
therefrom  to  the  special  object  mentioned 
above,  visf.,  the  education  of  James  Pike  EUi- 
cott; it  being  my  desire  that  he  may  be  thor- 
oughly prepared  to  enter  into  any  profession 
for  which  he  has  inclination  or  capacity.  All 
surplus  income  arising  from  the  property 
given  for  his  use  by  this  my  will,  not  re- 
quired in  the  earlier  years  of  his  minority 
for  his  education  and  maintenance,  to  be 
carefully  invested  and  accumulated  for  the 
later  period  of  his  minority,  when  his  col- 
legiate expenses  will  be  increased.  In  case 
the  above  directions  have  been  carried  out, 
upon  my  said  nephew  James  Pike  Ellicott 
attaining  the  age  of  twenty-five  years,  I  de- 
sire my  trustees  to  deliver  over  the  property 
and  estate  into  his  hands  and  i)osse6sion. 
But  I  specially  desire  my  said  grandnephew 
not  to  sell  the  Robbinston  place  till  he  shall 
attain  the  age  of  twenty-five  years,  as  it  is 
my  earnest  wish  to  keep  the  property  as  long 
as  possible  in  the  family,  and  have  it  go  with 
the  name." 

James  Pike  Ellicott  graduated  at  a  pre- 
paratory school  in  Massachusetts,  and  in  the 
fall  of  1896  entered  the  freshman  class  at 
Harvard.  He  was  in  the  sophomore  class 
when  he  died,  but  was  still  under  some  con- 
ditions, either  as  to  his  entrance  into  col- 
lege or  imposed  afterwards.  The  testimony 
is  not  altogether  clear  about  that,  but  it  is 
not  material.  The  question  is  whether,  un- 
der this  will,  he  had  such  a  vested  estate  as 
descended  to  his  heirs,  or  whether  the  prop- 
erty referred  to  passed  to  the  residuary  dev- 
isees and  legatees  named  in  the  will.  The 
court  below  decreed  that  the  part  of  the  es- 
tate of  Mrs.  Pike  thus  left  young  Ellicott 
became,  at  her  death,  vested  in  him,  and  at 
his  death  descended  to  his  heirs  at  law,  and 
directed  the  trustee  to  at  once  relinquish 
control  over  the  same,  the  period  during 
which  he  as  trustee  was  directed  to  hold  it 
having  been  terminated  by  the  death  of 
young  Ellicott.  From  that  decree  this  ap- 
peal was  taken. 

It  may  be  conceded  that  the  desire  of  the 
testatrix,  most  conspicuously  made  known 
in  her  will,  was  that  this  grandnephew.  who 
was  named  after  her  deceased  husband, 
should  receive  such  an  education  and  be  so 
prepared  for  the  battle  of  life  that  he  would 
reflect  credit  upon  him  whose  name  he  bore, 
48  L.  R.  A. 


although  it  does  not  follow  that  she  was  not 
in  part  influenced  by  her  aflfection  and  re- 
gard for  him.  The  testimony  shows  that  she 
always  took  a  very  special  interest  in  him, 
paid  nearly,  if  not  all,  his  expenses  after  he- 
went  to  Adams  Academy,  and  gave  means- 
from  time  to  time  for  his  benefit.  He,  at 
least,  does  not  seem  to  have  been  in  either 
of  the  classes  of  which  she  says:  "I  have 
not  thought  it  necessary  to  divide  my  prop- 
erty among  those  who  have  received  a  larger 
amount  from  others  than  I  can  give  to  any. 
Still  less  have  I  cared  to  remember  any  who 
have  shamefully  and  despitefuUy  used  me.'' 
Her  idea  undoubtedly  was  that  the  best  way 
to  provide  for  him  was  to  have  him  prop- 
erly educated ;  but  that  was  not  all,  for,  after 
he  received  the  education  contemplated  by 
her,  he  was  to  have  tl^e  corpus  of  the  estate* 
If  she  had  only  been  interested  in  his  edu- 
cation, and  had  intended  that  the  property 
set  apart  for  him  should  be  used  for  that 
purpose  alone,  then  she  could,  and  probably 
woiud,  have  directed  that  the  corpus,  on  his 
arrival  at  the  age  of  twenty-five  years, 
should  be  otherwise  disposed  of. 

But  let  us  examine  the  will  itself  to  ascer- 
tain the  legal  effect  of  the  terms  used  there- 
in, always  keeping  in  mind  the  intention  of 
the  testatrix,  so  far  as  indicated  by  the  will 
and  such  circumstances  as  we  can  properly 
consider.  In  paragraph  5  the  language  is, 
"I  leave  the  rest  of  my  Baltimore  property  to 
my  grandnephew  James  Pike  Ellicott,  for  the 
purpose  of  securing  to  him  a  liberal  educa- 
tion;" in  paragraph  10,  "I  give  and  be- 
queath" to  him  "in  fee  simple  all  my  real 
estate  situated  in  the  town  of  Robbinston, 
Maine,  also  all  furniture,"  etc;  and  in  the 
part  that  created  the  trust  she  said,  "Pro- 
vided, however,  that  all  the  estate  and  prop- 
erty devised  and  bequeathed  by  me  to  James 
Pike  Ellicott"  shall  be  held  by  the  trustee 
until  said  Ellicott  shall  have  attained  the 
age  of  twenty-five  years,  "in  trust,"  etc.  The 
language  thus  used  by  the  testatrix  in  mak- 
ing provision  for  him  was  not  only  suflicient 
to  vest  an  equitable  estate  in  him  immediate- 
ly upon  her  death,  but,  unless  qualified  by 
some  other  parts  of  the  will,  is  absolutely 
conclusive  of  her  intention  to  do  so.  The 
form  of  the  gift  "shows  that  a  present,  and 
not  a  future,  estate  was  intended."  Re 
Stickney,  85  Md.  103,  35  L.  R.  A.  693,  36 
Atl.  654.  She  did  not  even  "leave"  or  "give 
and  bequeath"  the  property  to  the  trustee 
for  the  use  of  her  nephew,  but,  on  the  con- 
trary, she  not  only  devised  and  bequeathed 
it  to  the  latter,  but,  in  creating  the  trust 
and  describing  what  the  trustee  should  hold, 
she  said,  "all  the  estate  and  property  devised 
and  bequeathed  by  me  to  James  Pike  Elli- 
cott." When  the  trustee  was  ready!  to  enter 
upon  the  discharge  of  his  duties,  in  order  to 
ascertain  what  he  was  to  hold,  he  was  com- 
pelled to  see  what  was  thus  devised  and  be- 
queathed to  James.  The  gift  of  the  Balti- 
more property,  "for  the  purpose  of  securinf^ 
to  him  a  liberal  education,"  did  not,  of  itself, 
create  a  condition;  for,  as  was  said  in  KiU 
Patrick  v.  Baltimore,  81  Md.  193,  27  L.  R. 
A.  645,  31  Atl.  806,  "a  condition  will  not  b» 
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raised,  by  implication,  from  a  mere  declara- 
tion in  the  deed  that  the  grant  is  made  for 
a  special  and  particular  purpose,  without 
being  coupled  with  words  appropriate  to 
make  such  a  condition,"  and  the  same  prin- 
•dple  applies  to  a  devise  or  bequest.  What, 
then,  ifl  there  to  be  found  elsewhere  in  the 
will  to  overcome  the  language  used  by  the 
testatrix  which  so  strongly  indicates  her  in- 
tention to  vest  the  property  in  her  grand- 
nephew?  The  trust  created  by  paragraph 
11  was  simply  that  the  trustee  should  rent, 
manage,  and  take  charge  of  the  real  estate, 
keep  it  in  repair,  nay  taxes  and  expenses  in- 
cidental thereto,  also  to  keep  the  personal  es- 
tate properly  invested,  and  collect  the  inter- 
est, ''and  devote  the  net  income  arising  there- 
from to  the  special  object  mentioned  above, 
viz.,  the  education  of  James  Pike  Ellicott." 
The  testatrix  also  provided  for  the  invest- 
ment and  accumulation  of  any  surplus  in- 
•come  not  required  in  the  earlier  years  of  his 
minority  "for  his  education  and  mainte- 
nance," so  it  could  be  used  when  his  collegi- 
ate expenses  would  be  increased.  There  is 
therefore  nothing  in  that  to  cast  any  doubt 
•on  her  intention,  so  clearly  previously  ex- 
pressed, as  to  his  taking  the  estate.  When 
she  made  her  will,  and  indeed  when  she  died, 
he  was  not  yet  fifteen  years  of  age,  and  it 
was  therefore  eminently  proper  that  the  es- 
tate should  be  left  under  the  control  of  a 
trustee  until  Junes  reached  his  majority; 
and  as  she  intended  that  the  income  should 
be  used  for  his  education  and  maintenance, 
and  fixed  twenty-five  years  of  age  as  the  time 
within  which  he  was  to  complete  his  collegi- 
ate course,  it  was  far  better  to  at  once  name 
a  trustee,  instead  of  giving  his  guardian 
control,  especially  as  his  father  was  her  ex- 
ecutor and  trustee. 

The  only  other  provision  in  the  trust 
which  r^ects  upon  the  question  we  are  to 
xieterraine,  besides  what  is  in  paragraph  6, 
-of  which  we  will  speak  presently,  is  "In  case 
the  above  directions  have  been  carried  out, 
upon  my  said  nephew  James  Pike  Ellioott  at- 
taining the  age  of  twenty-five  years  I  desire 
my  trustee  to  deliver  over  the  property  and 
estate  into  his  hands  and  possession."  Tne 
direction  "to  deliver  over  the  property  and 
estate  into  his  hands  and  possession,"  in 
«o  far  as  it  reflects  upon  the  question  wheth- 
er the  estate  was  intended  by  the  testatrix 
to  be  vested  in  her  nephew,  indicates  that 
it  was.  She  did  not  direct  him,  under 
those  circumstances,  to  convey  property  to 
her  nephew,  the  title  to  which  up  to  that 
time  was  not  vested  in  him,  but  simply 
to  deliver  over  and  give  the  possession  of 
*the  property  and  estate;"  which  imports 
that  she  considered  it  already  vested  in 
him,  but  that  he,  up  to  that  time,  was  to 
he  kept  out  of  the  possession  of  the  corpus, 
Kor  did  she  make  any  provision  for  the  trus- 
tee conveying  it  to  any  other  person  or  per- 
aons  if  her  directions  had  not  been  carried 
-oat.  She  therefore  could  not  have  supposed 
that  the  property  was  vested  in  the  trustee, 
excepting  such  legal  title  as  was  in  him  by 
intendmoit  of  law,  as  would  enable  him  to 
•discharge  his  duties  as  such  trustee.  She 
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certainly  did  not  intend  that»  from  the  tima 
of  her  death  until  the  period  when  her  grand- 
nephew  would  reach  the  age  of  twenty-five 
years,  if  he  lived  that  long,  the  beneficial  in- 
terest in  the  estate  should  be  in  the  residu- 
ary devisees ;  for  there  is  nothing  in  the  will 
to  suggest  that,  and  as  she  devised  nothing 
to  the  trustee,  and  the  legal  title  was  only 
in  him  by  intendment  of  law,  she  must  have 
intended  that  the  equitable  interest  should 
be  somewhere,  and  the  only  possible  place  in- 
dicated by  her  will  where  it  should  be,  if 
not  in  the  trustee,  was  in  James  Pike  EUi- 
cott,  so  long  as  he  had  not  forfeited  his  right 
to  it. 

The  provision,  "in  case  the  above  direc- 
tions have  been  carried  out,"  undoubtedly 
refers  to  the  directions  contained  in  para- 
graph 6.  They  are  that  James  shall  remain 
in  a  good  preparatory  school  in  Massachu- 
setts until  he  was  fitted  to  enter  either  Har- 
vard or  Yale,  "where  he  shall  remain  until 
he  has  finished  the  collegiate  course.  If, 
however,  through  his  own  disinclination  or 
incapacity,  or  Uie  indifference  of  his  parent 
or  guardian,  he  shall  fail  to  carry  out  these 
intentions,  then  the  money  which  has  been 
left  to  him  for  thia  purpose  shall  pass  away 
from  him  entirely,  into  the  body  of  my  es- 
tate." The  latter  part  of  the  clause  just 
quoted  adds  strength  to  the  appellees'  con- 
tention that  the  title  to  the  equitable  estate 
in  this  property  vested  in  James  at  the 
death  of  the  testatrix.  It  is  that  "the  money 
which  has  been  left  to  him  for  this  purpose 
shall  pass  away  from  him  entirely;"  Uius  not 
only  speaking  of  the  money  "which  had  been 
left  to  him,"  but  when  she  said  it  "shall  pass 
away  from  him"  it  seems  to  us  that  the  nec- 
essary inference  is  that  it  was,  in  her  opin- 
tion,  in  him,  and  hence  could  "pass  away 
from  him"  upon  his  failure  to  carry  out  her 
intentions  as  therein  expressed.  At  the  argu- 
ment the  meaning  of  the  word  "money"  in 
the  connection  in  which  it  is  used  was  dis- 
cussed; the  appellants  contending  that  its 
usual  and  ordinary  meaning  should  be  given 
it,  and  that  its  use  showed  tnat  the  intention 
of  the  testatrix  was  not  to  give  him  any  es- 
tate in  the  oarpuM  unless  and  until  he  gradu- 
ated, but  only  to  give  him  in  the  meantime 
so  much  of  the  income  as  was  necessary  to 
enable  him  to  become  entitled  to  the  oorpua 
by  the  time  he  should  arrive  at  the  age  of 
twenty-five  years,  by  his  graduation  at  or 
before  that  Ume.  They  say  he  took  an  equi- 
table interest  in  the  income,  subject  to  the 
condition  precedent  that  he  should  finish  his 
collegiate  course  at  Harvard  or  Yale  by  the 
time  he  arrived  at  the  age  of  twenty-five 
years,  and,  if  he  graduated  prior  to  that 
time,  the  equitable  estate  in  the  income,  sub- 
ject to  such  condition  precedent,  was  to  be- 
come a  vested  estate  in  the  corpus,  of  which, 
upon  his  arrival  at  the  age,  he  was  to  re- 
ceive the  actual  possession,  freed  from  the 
trust.  Although  the  will  furnishes  some 
ground  for  the  contrary  contention,  it  may 
be  conceded  that  the  word  "money,"  thus 
used  by  the  testatrix,  is  equivalent  to  "in- 
come," and  only  meant  that.  In  paragraph 
3,  in  making  certain  provisions  for  her  sis- 
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ter  Rebecca>  the  testatrix  apparently  used  | 
the  word  in  its  ordinary  sense,  and  she  may 
have  intended  to  do  so  in  this  paragraph. ; 
But  we  cannot  admit  that  it  at  all  follows  i 
that  this  use  by  her  of  the  term  "money"  , 
shows  any  intention  on  her  part  that  he 
should  not  have  a  vested  equitable  interest 
in  the  estate.  Until  he  was  twenty-five  he 
was  only  to  have  the  possession  and  use  of 
the  income, — the  money.  That  is  all  that 
owners  of  equitable  estates  in  properties  held 
by  trustees  usually  have.  There  are,  9f 
course,  cases  in  which  they  may  have  the  en- 
joyment and  use  of  the  corpus;  but  if  the 
legal  title  of  real  and  personal  property  is 
held  by  a  trustee  for  the  beneficial  use  of 
another,  who  gets  the  income,  the  latter  or- 
dinarily has  an  equitable  vested  interest, 
which  is  liable  for  his  debts,  and,  if  not  lim- 
ited to  life  or  some  definite  period,  it  will 
descend  to  his  heirs  at  law  or  next  of  kin. 
Generally,  if  the  interest  from  the  invest- 
ment of  a  fund  or  the  profits  of  an  estate 
be  given  by  will,  the  devisee  will  take  the 
fund  or  estate  absolutely,  although  that  does 
not  obtain  when  the  will  shows  a  different 
intent  {Cooke  v.  Husbands,  11  Md.  506) ; 
and  we  cannot  see  how  this  direction  as  to 
the  money  passing  away  from  him  can  be  any 
evidence  of  thtf  intention  of  the  testatrix  not 
to  give  him  a  vested  equitable  estate,  subject 
to  be  defeated  by  the  nonperformance  of  the 
condition.  "It  makes  no  difference,  as  to  the 
vesting,  whether  the  legal  estate  be  devised 
to  trustees,  who  are  required  to  convey  ac- 
cording to  the  directions  of  the  will,  or 
whether  the  interest  is  provided  to  take  ef- 
fect without  the  intervention  of  trustees,  nor 
that  the  trust  provides  for  the  accumulation 
of  income  until  the  period  of  payment  or  dis- 
tribution arrives."  Tayloe  v.  Mosker,  29 
Md.  451.  In  this  same  paragraph,  as  we  have 
seeif,  the  testatrix  had  used  language  which 
imports  an  intention  to  make  an  absolute 
gift,  as  she  afterwards  did  in  the  tenth  para- 
graph as  to  the  Maine  property;  and  when 
she  provided,  in  paragraph  11,  that  a  trus- 
tee should  hold  the  property  in  trust,  to  use 
the  net  income  for  the  education  and  mainte- 
nance of  her  nephew,  it  would  be  placing  a 
very  narrow  construction  on  the  whole  will 
to  hold  that  she  only  intended  to  give  him 
an  equitable  interest  in  the  income  until  he 
graduated,  and  then  such  interest  was  to  be- 
come a  vested  estate  in  the  corpus. 

The  only  causes  of  his  failure  to  carry  out 
these  instructions,  which  should  work  the 
result  mentioned,  assigned  by  the  testatrix, 
are  "his  own  disinclination  or  incapacity,  or 
the  indifference  of  his  parent  or  guardian." 
The  one  relied  on  by  the  appellants  is  his 
"incapacity,"  and  they  contend  that  his 
death,  which  prevented  him  from  graduat- 
ing, whatever  ne  might  have  done  if  his  life 
had  been  spared,  is  included  in  that  term. 
But  while  it  is  true  that  the  word  "incapac- 
ity" may  sometimes  apply  to  physical  as  well 
as  mental  conditions,  was  it  used  by  the  tes- 
tatrix in  that  broad  sense?  It  was  used  in 
connection  with  the  education  of  this  young 
man, — ^with  reference  to  his  power  to  com- 
plete the  collegiate  course  provided  at  Har- 
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vard  or  Yale.  It  was  not  a  question  wheth- 
er he  would  have  the  necessary  funds,  for 
those  she  was  providing,  nor  the  inclination 
to  study,  as  that  was  included  by  another 
term,  but  it  evidently  applied  to  his  mental 
powers.  If,  while  he  was  at  the  preparatory 
school,  his  teacher  had  said  of  him  that  he 
did  not  have  the  "capacity"  to  graduate  at 
Harvard,  would  that  have  been  understood 
to  have  referred  to  any  other  than  his  men- 
tal capacity?  If  when  he  entered  Harvard 
it  had  been  said,  "He  will  fail  to  graduate 
by  reason  of  his  incapacity,"  would  it  have 
been  thought  to  refer  to  his  death  before  grad- 
uating? Of  course,  his  death  would  cause 
him  to  be  incapable  of  graduating;  but  that 
is  not  the  term  that  would  be  used  if  it  wa» 
meant  that  he  would  not  graduate  because 
he  would  die  before  doing  so.  If  the  testa- 
trix had  meant  that  "if  for  any  reason  what- 
ever" he  did  not  graduate  he  should  forfeit 
the  estate,  it  would  have  been  easy  to  say  so, 
and  it  is  only  reasonable  to  suppose  that  if 
she  had  intended  that,  if  his  death  prevented 
his  graduation,  it  should  be  forfeited,  she 
would  not  only  have  said  so  in  terms  that 
would  have  admitted  of  no  doubt,  but  she 
would  probably  have  directed  where  it  should 
in  that  event  go.  She  did  so  in  other  in- 
stances, and  she  was  evidently  a  woman  of 
considerable  intelligence,  and  with  very  de- 
cided convictions  as  to  how  her  estate  should 

go- 

The  concluding  clause  of  paragraph  11, 
"But  I  specially  desire  my  said  grandnephew 
not  to  sell  the  Bobbins  ton  place  till  he  shall 
attain  the  age  of  twenty-five  years,  as  it  is 
my  earnest  wish  to  keep  the  property  as  long 
as  possible  in  the  family,  and  have  it  ga 
with  the  name,"  is  relied  on  by  the  appellees. 
When  that  is  taken  in  connection  with  the 
tenth  paragraph,  in  which  she  gave  him  that 
property  in  fee  simple,  it  certainly  does  af- 
ford some  evidence  of  her  intention  that  the 
property  should  be  vested  in  him  before  he 
was  twenty-five  years  of  age ;  but  if  the  ap- 
pellants' theory  was  correct,  that  she  intend- 
ed him  to  have  a  vested  equitable  estate  as 
soon  as  he  graduated,  although  he  was  not 
twenty-five,  it  is  possible  that  she  might 
have  for  that  reason  placed  that  provision 
in  the  will;  and  therefore,  in  considering 
the  question,  we  have  not  attached  as  much 
importance  to  it  as  might  otherwise  have 
been  done. 

Taking  the  whole  will  into  consideration, 
our  conclusion  is  that  the  testatrix  intended 
to  vest  an  equitable  estate  in  the  properties 
mentioned  in  her  grandnephew  at  the  time 
of  her  death,  subject  to  be  devested  by  the 
nonperformance  of  the  condition  imposed  by 
her,  which  was  a  condition  subsequent,  and 
not  precedent.  In  that  conclusion  we  are 
supported  by  the  settled  rules  of  construc- 
tion of  wills  and  the  presumptions  of  law. 
It  undoubtedly  favors  the  early  vesting  of 
estates,  as  has  often  been  said  by  this  and 
other  courts,  but  nowhere  more  emphatically 
than  in  Tayloe  v.  Mosher,  29  Md.  450.  The 
same  words  may  be  used  to  create  a  condi- 
tion precedent  as  a  condition  subsequent, 
"but  courts  are  averse  to  construing  condi- 
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lions  to  be  precedent  when  they  might  de- 
feat the  Testing  of  estates  under  a  will." 
Fennington  y.  Fennington,  70  Md.  442,  3  L. 
R.  A.  822,  17  AtJL  333.  "It  is  equally  well 
settled  that  if  the  thing  to  be  done  does  not 
necessarily  precede  the  vesting  of  the  estate 
in  the  grantee,  but  may  accompany  or  fol- 
low it,  and  may  fls  well  be  done  after  as  be- 
fore the  vesting  of  the  estate,  the  condition 
is  subsequent.^'  Ee  Stiokney,  85  Md.  102, 
35  L.  R.  A.  696,  36  Atl.  656.  Indeed,  "in 
doubtful  cases,  the  disposition  of  the  courts 
is  to  construe  language  as  creating  a  trust 
or  covenant,  rather  than  a  condition."  KiU 
patrick'8  Case,  81  Md.  193,  27  L.  R.  A.  646, 
31  Atl.  806 ;  6  Am.  &  Eng.  Enc.  Law,  2d  ed. 
p.  502.  Then  the  presumption  is  that  the 
testatrix  used  the  words  of  gift  we  have  re- 
ferred to  in  their  usual  sense,  unless  the  con- 
trary clearly  appears,  which  is  not  the  case. 
Having  determined  that  this  was  a  condi- 
tion subsequent,  the  estate  was  not  devested 
by  the  death  of  James,  who  was  engaged  in 
fulfilling  the  condition  when  stricken  down. 
The  performance  beccMning  impossible  by  the 
act  of  God,  it  is  dispensed  with,  and  the  es- 
tate vested  absolutely.  6  Am.  &  Eng.  Enc. 
Law,  2d  ed.  p.  506 ;  Hammond  v.  Hammondf 
55  Md.  575.  In  that  case  the  tesUtoV  left 
the  use  of  $2,500  to  his  brother,  "for  that 
he.  the  said  C.  L.  H.«  shall  look  after  and 
take  care  of  our  beloved  brother  R.  while  he 
shall  live,  and  bury  him  at  his  death." 
Rezin  died  before  the  testator,  and  it  was 
held  that  the  condition  annexed  to  the  be- 
quest was  a  condition  subsequent,  and,  its 
performance  being  made  impossible  by  the 
act  of  God,  the  legatee  took  unconditionally. 
In  MerriU  v.  Emery,  10  Pick.  511,  the  testa- 
tor left  a  l^facy  to  his  widow,  upon  condi- 
tion that  she  should  educate  and  bring  up 
his  granddaughter  until  she  arrived  at  the 
age  of  eighteen  years  or  married.  The  widow 
died  shortly  after  the  testator,  and  it  was 
held  to  be  a  condition  subsequent,  and  that 
the  nonperformance  was  excused  by  the 
death  of  the  widow.  In  BumJMm  v.  Burn- 
fc«n,  79  Wis.  657,  48  N.  W.  661,  the  tesU- 
tor  had  by  his  will  made  certain  b^uests  to 
each  of  his  children,  including  Daniel,  who 
^s  an  inebriate  and  spendthrift,  and  after- 
wards added  a  codicil  by  which  he  declared 
that  his  son  Daniel  should  not  have  any  part 
or  interest  in  his  estate  unless,  within  five 
years  after  the  testator's  decease,  he  re- 
formed, and  became  a  sober  and  respectable 
citizen,  of  good  moral  character.  He  direct- 
ed that>  "in  the  event  that  he  shall  at  that 
time  have  become  a  sober  man  and  have  a 
good  moral  character,"  in  the  opinion  of  the 
executors,  "I  give,  devise,  and  bequeath  to 
him,  and  order  paid  over  to  him,  one  half  of 
the  pronerty  and  estate  bequeathed  to  him  in 
my  will,"  and  that,  if  he  continued  to  re- 
main sober,  etc.,  for  the  further  period  of 
five  years,  the  other  half  should  be  paid  him. 
He  also  directed  his  executors  to  nold  and 
retain  this  share  of  his  estate  in  trust  until 
the  expiration  of  five  years  after  his  death, 
■nd  therafter,  unless  his  son  had  reformed, 
to  pay  to  the  children  of  Daniel  certain  sums 
per  annum,  and,  if  he  did  not  reform  within 
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ten  years,  then  to  nay  the  fund  to  Daniel'9 
children.  In  less  than  a  year  after  the  tes- 
tator's death  Daniel  died.  It  was  held  that 
the  estate  vested  in  Daniel,  subject  to  the 
conditions  subsequent,  and  was  not  devested 
by  his  death,  but  became  absolute,  and  de- 
scended to  his  widow  and  children,  as  pro- 
vided by  the  statute  in  cases  of  intestate- 
estates.  Many  other  cases  might  be  cited  il- 
lustrating the  tendency  of  the  courts  to  hold 
conditions  to  be  subsequent,  rather  than' 
precedent,  and  to  declare  estates  to  be  vested,, 
but  it  is  unnecessary.  The  article  in  6  Am. 
&  Eng.  Enc.  Law,  on  Conditions,  cites  many 
of  them.  We  are  then  of  the  opinion  that- 
this  estate,  having  vested  in  James  Pike  El- 
licott, subject  to  the  condition  subsequent, 
the  nonperformance  of  which  is  excused  by 
his  death,  descended  to  his  heirs  at  law  and' 
next  of  kin,  and  the  decree  will  be  affirmed. 
But  as  it  was  proper,  for  the  protection  of 
the  trustee  and  to  settle  the  rights  of  the 

Sarties,  to  have  the  will  construed,  we  will 
irect  that  the  costs  be  paid  out  of  the  es- 
Ute. 

Decree  affirmed,  costs  to  be  paid  out  of 
the  estate. 
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1«  A  sa^lnflTs  bank  Is  not  eltarared  vrlth 
notice  of  Infirmity  In  a  mortgage  an  as- 
signment  of  which  It  takes  as  security  for  a 
loan,  by  the  fact  that  its  treasurer  Is  cashier 
of  the  bank  at  which  the  mortgagee,  mort- 
gagor, and  a  corporation  of  which  they  are 
members,  and  to  raise  money  for  which  the 
mortgage  is  executed,  keep  their  accounts,  so 
that  he  might  have  learned  the  disposition - 
made  of  the  money  borrowed. 

2.  A  bona  flde  purchaser  for  -valne  and 
vrltbont  notice  of  a  mortflraflre  given 
without  any  consideration,  and  which  is  not 
accompanied  by  any  negotiable  obligation, 
holds  It  as  a  valid  encumbrance  as  against 
creditors  of  the  mortgagor,  since  his  equities 
are  at  least  equal  to  theirs,  and  in  such  case 
the  legal  title  prevails. 

(January  10,  1900.) 

APPEAL  by  defendant  from  a  decree  of  the 
Circuit  Court  of  Baltimore  City  in  favor 
of  plaintiffs  in  a  suit  brought  to  set  aside  a 
mortgage  covering  property  belonging  to  Ce- 
cil R.  Atkinson  as  having  been  executed  in 
fraud  of  his  creditors.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mesftrs.  Daniel  Ii.  Brinton  and  John  P. 
Poe,  for  appellant: 

A  bona  fide  holder  for  value  without  notice 
is  preferred  to  creditors. 

Smith  V.  Pattison,  84  Md.  341,  35  Atl.  963 ; 
Totten  V.  Brady,  54  Md.  170;  Fuller  v.  Brew- 
ster, 63  Md.  359;  Cooke  v.  Cooke,  43  Md. 


Note. — As  to  rights  of  a  bona  fide  purchaser 
of  a  mortgage,  see  also  Patterson  v.  Rabb  (S. 
C.)  19  L.  R.  A.  831,  and  Holmes  v.  Oardnsf. 
(Ohio)  20  L.  R.  A.  329. 
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530;  Olenn  v.  Orover,  3  Md.  Ch.  29;  Awder- 
8on  y.  Tydings,  3  Md.  Ch.  167 ;  fifu^on  ▼.  Dent, 
2  Md.  Ch.  Ill,  note  9,  Brantley's  ed. 

By  bona  fide  purchasers  we  mean  persons 
who  have  either  paid  or  advanced  money  up- 
on the  faith  of  the  grantor's  actual  title  to 
the  property  transferred,  or  who  have  ac- 
<2epted  specific  property  in  payment  of  a  spe- 
cific debt. 

Tyler  v.  Ahergh,  65  Md.  20,  3  Atl.  904; 
Sleeper  v.  ChapmoAi,  121  Mass.  404;  Phelps 
v.  Morrison,  24  N.  J.  Eq.  195 ;  Bpicer  v.  Rob- 
inson, 73  111.  519;  Bydnor  v.  Roberts,  13  Tex. 
^98 ;  Bniart  v.  Bement,  4  Abb.  App.  Dec.  253 ; 
Thompson  Nat,  Bank  v.  Conoine,  89  Fed. 
Hep.  774;  Smith  v.  Pattison,  84  Md.  341,  35 
Atl.  963. 

The  policy  of  the  law  which  favors  the  se- 
curity of  titles  as  conducive  to  the  public 
good  would  be  subverted  if  a  creditor  having 
no  lien  upon  the  property  should  yet  be  per- 
mitted to  avail  himself  of  the  priority  of  his 
debt  to  defeat  such  a  bona  fide  purchaser. 

1  Story,  Eq.  Jur.  13th  ed.  p.  387. 

It  is  not  enough  that  an  overprudent  and 
cautious  person,  if  his  attention  had  been 
called  to  tne  circumstance  in  question,  would 
have  been  likely  to  seek  an  explanation  of  it. 

Briggs  v.  Rice,  130  Mass.  50;  Flagg  v. 
Mann,  2  Sumn.  651,  Fed.  Cas.  No.  4,847; 
Buttrick  v.  Holden,  13  Met.  355;  Acer  y. 
Wesicott,  46  N.  Y.  384,  7  Am.  Rep.  355. 

A  bona  fide  purchaser  for  value  without 
notice  is  protected,  and  he  cannot  be  ad- 
judged to  have  notice  of  an^hing  apparently 
improbable  and  which  diligent  and  reason- 
able inquiry  would  not  disclose. 

$eldner  v.  McCreery,  75  Md.  287,  23  Atl. 
641;  Lincoln  v.  Quynn,  68  Md.  299,  11  Atl. 
848;  Biddinger  y.  Wiland,  67  Md.  359,  10 
Atl.  202;  Abell  y.  Brown,  55  Md.  217. 

Where  a  conveyance  has  been  made  with 
the  intent  to  defraud  creditors  of  the  gran- 
tor, so  that  it  would  be  voidable  as  against 
the  grantee,  but  this  grantee  has  in  turn  con- 
veyed to  a  bona  fide  purchaser  for  value,  the 
remedial  rights  of  the  creditors  to  have  the 
original  and  fraudulent  transfer  set  aside 
Are  then  cut  ofiP,  and  the  purchaser  has  a  com- 
plete defense  against  their  claim. 

2  Pom.  Eq.  Jur.  §  777 ;  Birdsall  v.  Russell, 
29  N.  Y.  250;  Johnson  v.  Hess,  126  Ind.  298, 
9  L.  R.  A.  471,  25  N.  E,  445;  Bigelow,  Fr.  p. 
399;  Agra  Bank  v.  Barry,  Ir.  Rep.  6  Eq.  128. 

A  bona  fide  purchaser  for  value  without 
notice  of  a  secret  equitable  lien  or  an  unre- 
corded equitable  title  is  considered  as  having 
an  equal  claim  to  the  consideration  of  a 
court  of  equity,  with  the  holder  of  the  equi- 
table lien  or  title.  His  legal  title  will  there- 
fore prevail. 

Phelps,  Eq.  S  241 ;  Ohio  L.  /n«.  d  T.  Co, 
V.  Ross,  2  Md.  Ch.  25. 

The  purchaser,  to  be  charged  with  notice, 
must  have  knowledge  of  some  fact  to  put  him 
on  inquiry  as  to  the  existence  of  some  right 
or  title  in  conflict  with  that  which  he  is  about 
to  purchase. 

Baker  v.  BUss,  39  N.  Y.  74;  Williamson  v. 
Brown,  15  N.  Y.  362;  Birdsall  v.  Russell,  29 
N.  Y.  250;  Willis  v.Vallette,  4  Met  (Ky.) 
186;  David  v.  Birchard,  63  Wis.  496,  10  N. 
W.  557. 
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The  creditors  of  the  person  against  whom 
the  chose  in  action  exists  have  no  concern 
with  any  intent  of  such  person  to  defraud 
them,  though  the  holder  of  the  chose  be 
equally  guilty,  after  the  chose  has  been  as- 
signed for  valuable  consideration  without  no- 
tice of  the  fraud. 

DeWitt  V.  Van  Sickle,  29  N.  J.  Eq.  209; 
Sleeper  Y.  CJiapman,  121  Mass.  404;  Bigeloio 
V.  Smith,  2  Allen,  264;  Welch  y.  Priest,  8 
Allen,  165;  Logan  v.  Brick,  2  Del.  Ch.  206. 

An  assignee  of  a  mortgage  is  a  purchaser, 
and  is  entitled  to  the  protection  of  the  re- 
cording acts  as  much  as  a  purchaser  of  the 
equi^  of  redemption. 

1  Jones,  Morl^.  S  475 ;  Westbrook  v.  Glec^ 
son,  79  N.  Y.  23;  Decker  v.  Boice,  83  N.  Y. 
216;  Union  College  v.  Wheeler,  59  Barb.  585 ; 
Pierce  v.  Faunce,  47  Me.  513. 

It  does  not  avail  to  show  that  the  debtor's 
assignment  was  fraudulent,  unless  it  be 
shown  that  the  assignee  participated  in  the 
fraudulent  intent,  or  took  it  under  such  cir- 
cumstances that  he  is  chargeable  with  notice 
of  the  fraudulent  intent  on  the  part  of  the 
assignor. 

1  Jones,  Mortg.  §  828 ;  Tantum  y.  Cfreen, 
21  N.  J.  Eq.  364. 

A  bona  fide  assignee  for  value  of  a  mort- 
gage of  land  may  enforce  it  by  foreclosure, 
although  it  was  originally  given  as  a  con- 
sideration for  a  transfer  of  the  land  fraudu- 
lent as  to  creditors,  and  such  transfer  has 
been  adjudged  void. 

Smart  v.  Bement,  4  Abb.  App.  Dec.  253. 

The  burden  of  proof  that  the  assignee  took 
the  mortgage  with  notice,  or  that  he  is  not  a 
bona  fide  purchaser,  is  on  the  party  who  sets 
up  the  fraud. 

Marshall  y.  Bitlingsly,  7  Ind.  260;  Far- 
mers* Bank  v.  DougUiss,  11  Smedes  &  M.  469 ; 
Langdon  v.  Keith,  9  Vt.  299. 

Messrs.  Taylor  A  Keeoh  and  Foster  St 
Foster,  for  appellees : 

Having  j^roved  the  mortgage  fraudulent, 
it  is  void  with  respect  to  the  rights  of  Atkin- 
son's creditors,  in  whosesoever  hands  it  may 
be  found,  and  no  assignee  of  it  can  obtain  a 
better  title  than  Steers,  the  original  mort- 
gagee, had. 

Inasmuch  as  Atkinson  had  creditors  at 
the  time  the  mortgage  was  given,  the  only  ef- 
fect of  such  a  voluntary  or  covinous  convey- 
ance could  be  to  hinder  them  in  obtaining  the 
satisfaction  of  their  debts.  Consequently,  at 
their  suit  the  mortgage  must  be  held  to  be 
void  with  respect  to  their  rights  under  the 
statute  of  fraudulent  and  voluntary  convey- 
ances. 

13  Eliz.  chap.  6,  Alexander's  British  Stat- 
ute, p.  378. 

A  mortgage  has  no  existence  apart  from 
the  debt  which  it  is  given  to  secure.  It  is 
a  mere  accessory  or  incident  to  the  debt;  and 
so  far  is  it  inseparably  united  to  the  debt 
(the  one  being  in  truth  appurtenant  to  the 
other)  that  a  separate  alienation  of  either 
cannot  be  made,  and  an  assignment  of  the 
debt  carries  in  equity  the  mortgage;  and  in 
such  a  case  the  mort^igee  is  held  to  be  a  trus- 
tee for  the  assignee  of  the  debt. 

Clark  y.  Levering,  1  Md.  Ch.  178;  WobK- 
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ington  F.  In9.  Co,  ▼.  KeUy,  32  Md.  421,  3 
Am.  Rep.  149;  Bylea  v.  Tome,  39  Md.  461. 

This  pretended  debt,  eyen  at  best,  can  only 
be  treated  aa  a  mere  non-n^tiable  chose  in 
action;  and  the  assignee  of  it  can  in  no  way 
obtain  any  superior  title  to  that  of  his  as- 
signor, and  can  <Mily  take  subject  to  all  the 
equities  and  defenses  to  which  it  is,  or  might 
be,  subject  in  the  hands  of  the  original  pre- 
tended creditor. 

HartDOod  v.  Jones,  10  Gill  &  J.  404;  Ever- 
^le  V,  Maull,  50  Md.  95. 

When  a  mortgage  "stands  alone,"  without 
■an  instrument  evidencing  the  debt,  or  is 
given  to  secure  a  non-negotiable  instrument, 
such  aa  a  single  bill,  or  where  it  is  given  to 
secure  a  note  which  is  indorsed  over  after 
maturity,  then  it  passes  to  an  assignee  like 
any  other  chose  in  action  which  is  not  pro- 
te^^Led  by  the  law  merchant,  and  the  assignee 
takes  only  such  title  as  his  assignor  had. 

1  Jones,  Mortg.  SS  S41  et  seq.;  Carpenter 
▼.  Logon,  16  Wall.  271,  21  L.  ed.  313;  Judqe 
T.  Vogel,  38  Mich.  569;  Castle  v.  Caatle,  78 
Mich.  298,  44  N.  W.  378;  Corhett  v.  Wood- 
4card,  5  Sawy.  403,  Fed.  Gas.  No.  3,223; 
WeatfaU  v.  Jones,  23  Barb.  9;  Schafer  v. 
Iteilly,  50  N.  Y.  61 ;  Union  College  y.  Wheel- 
-er,  61  N.  Y.  88;  Crane  v.  Turner,  67  N.  Y. 
437;  HUl  V.  Hoole,  116  N.  Y.  289. 

This  rule  prevails  in  Maxyland. 

Central  Bank  v.  Copeland,  18  Md.  305,  81 
Am.  Dec.  597:  Tvn\ms  v.  Shannon,  19  Md. 
^6,  81  Am.  Dec.  632;  Cumberland  Coal  d  l. 
<7o.  T.  Parish,  42  Md.  598. 

On  petition  for  rehearing. 

Unless  all  the  knowledge  gained  by  Schott 
-as  a  man,  during  the  course  of  the  transac- 
tion, was  utterly  and  completely  blotted  out 
^f  his  mind  on  every  occasion  when  he  acted 
as  treasurer  of  the  Kconomy  Savings  Bank  in 
this  matter,  then  the  Economy  Bank  knew, 
in  the  only  way  it  could  know, — i.  e.,  through 
•one  of  its  corporate  officers, — everything  that 
this  court  and  the  lower  court  knew  when 
they  held  that  there  was  no  consideration 
for  the  mortgage  from  Geeil  R.  Atkinson  to 
A.  J.  Steers,  and  that  it  was  a  mere  scheme 
for  raising  money  to  «tave  o£F  the  pending  in- 
solvency of  the  concerns  in  which  the  Atkin- 
son brothers  were  interested. 

4  Thomp.  Gorp.  SS  5189  et  seq,;  1  Mora- 
wetz,  Pi-iv.  Gorp.  S|  540b,  540c;  United 
States  Ins.  Co.  v.  Shriver,  3  Md.  Gh.  381 ; 
Hoffman  Steam  Coal  Co,  y,  Cumberland  Coal 
^  I.  Co,  16  Md.  456,  77  Am.  Dec.  311. 

Sekmnoker,  J.,  delivered  the  opinion  of 
the  court:  f 

On  July  30,  1897,  Gecil  R.  Atkinson  exe- 
cuted a  mortgage  upon  a  warehouse  owned 
%y  him,  on  South  Howard  street,  in  Balti- 
more city,  to  Alonzo  J.  Steers,  which  recited 
that  he  was  indebted  to  Steers  "in  the  full 
sum  of  fifteen  thousand  dollars,  payable  Feb- 
ruary 10th,  1898,"  and  that  it  was  executed 
to  secure  the  payment  of  this  debt,  with  in- 
terest thereon.  The  mortgage  was  in  due 
form,  was  regularly  acknowledged,  and  had 
attached  to  it  a  proper  affidavit  as  to  the  bona 
fides  of  the  consideration  therein  stat^,  and 
it  was  record^  on  the  day  after  its  date. 
Ko  note  accompanied  the  mortgage,  but  it 
48  L.  R.  A. 


contained  a  covenant  to  pay  the  mortgage 
debt  and  interest.  About  the  same  time 
Steers,  the  mortgagee,  applied  to  the  Ameri- 
can National  Bank  to  lend  him  $6,000  ofifer- 
ing  to  assign  the  mortgage  as  security  for 
the  loan.  Schott,  the  cashier  of  the  bank,  ex- 
plained to  him  that  a  national  bank  could 
not  lend  money  upon  real-estate  security, 
but  informed  him  that  the  appellant  savings 
bank,  of  which  he  (Schott)  was  treasurer, 
had  some  money  on  hand,  and  would  lend 
him  $5,000  upon  the  mortgage,  if  the  secur- 
ity proved  to  be  ample,  but  uie  matter  must 
first  be  referred  by  the  appellant  to  a  com- 
mittee, who  would  investigate  and  report 
upon  the  security.  Steers  assented  to  the 
terms  suggested  by  Schott,  and  a  committee 
from  the  appellant  went  upon  the  mort- 
gaged premises  and  examined  them«  and  re- 
ported favorably  upon  the  loan,  provided 
there  were  no  encumbrances  upon  the  prop- 
erty prior  to  the  mortgage.  The  matter  wAs 
then  referred  by  the  appellant  to  its  attor- 
ney to  examine  the  title,  Steers  placing  the 
mortgage  in  its  hands  for  that  purpose.  The 
attorney  examined  the  title,  and  reported  fa- 
vorably upon  it,  whereupon  the  appellant,  on 
August  6,  1897,  lent  the  $5,000  to  Steers, 
and  at  the  same  time  took  from  him  an  as- 
signment of  the  mortgage  as  security  for  the 
loan.  The  $5,000  so  loaned  was  given  to 
Steers  in  the  check  of  the  appellant  to  his 
order  upon  the  American  National  Bank,  in 
which  tne  appellant  had  on  deposit  at  that 
time  more  than  the  amount  of  the  check. 
Steers  indorsed  the  check  to  the  Eastern 
Electric  Gompany,  which  at  once  deposited 
it  to  its  own  credit  in  the  bank  upon  which 
it  was  drawn,  and  the  $5,000  was  passed  to 
the  credit  of  the  electric  company,  and 
charged  to  the  appellant  upon  the  books  of 
the  bank.  The  money  was  then  used  by  the 
electric  company,  to  the  extent  of  $2,000,  in 
the  payment  of  a  loan  which  had  been  made 
by  one  Myerdick  upon  a  previous  unrecorded 
assignment  of  the  Atkinson  mortgage,  and 
the  remaining  $3,000  was  almost  entirely 
paid  to  the  American  National  Bank  in  sat- 
isfaction of  obligations  due  to  it  by  the  East- 
ern Electric  Gompany  or  by  G^rfe  H.  Atkin- 
son, a  brother  of  Gecil  R.  Atkinson,  the 
mortgagor.  Steers  subsequently  assigned 
his  equity  in  the  $15,000  mortgage  to  one  G. 
S.  Hinchman  as  collateral  security  for  a 
loan  of  $2,000.  It  appears  from  the  record 
that  Gecil  R.  Atkinson,  the  mortgagor,  and 
his  four  brothers,  William  J.,  George  H., 
Harry,  and  Richard  F.,  were  promoters  by 
profession,  and  together  operated  and  con- 
trolled the  Eastern  Electric  Gompany  and 
other  kindred  corporations,  all  of  which 
proved  to  be  speculative  enterprises,  and 
soon  became  insolvent  and  passed  into  the 
hands  of  receivers.  Steers,  who  was  put  up- 
on the  stand  by  the  appellees,  testified  that 
the  consideration  for  the  $15,000  mortgage 
from  Atkinson  to  him  consisted  of  $10,000  of 
Best  Telephone  Company  bonds  and  $5,000 
of  Best  Telephone  Gompany  stock,  which  he 
had  let  Atkinson  have  prior  to  the  execution 
of  the  mortgage;  but  his  testimony  was  so 
inconsistent  and  contradictory  in  its  differ* 
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ent  portions  that  it  cannot  be  accepted  as  re- 
liable. The  whole  testimony  touching  the 
consideration  for  the  mortgage  leads  to  the 
conclusion  that  there  was  no  substantial 
consideration  for  it,  but  that  it  was  executed 
to  provide  a  means  of  raising  money  to  as- 
sist the  Atkinson  brothers  in  staying  off  the 
impending  insolvency  of  the  Eastern  Elec- 
tric and  Best  Telephone  Companies,  and  the 
other  enterprises  which  they  were  then  at- 
tempting to  keep  afloat.  On  December  29, 
1897,  nearly  five  months  after  the  loan  of  the 
$5,000  to  Steers  by  the  appellant,  and  the  as- 
signment to  the  latter  of  the  mortgage, 
Douglas  H.  Gordon,  one  of  the  appellees,  ob- 
tained a  judgment  for  $5,442.30  against  the 
mortgagor,  Cecil  R.  Atkinson,  and  his  broth- 
er William  J.  Atkinson,  on  a  note  given  by 
them  to  him  on  November  13,  1896,  for  a 
loan  which  he  then  made  to  them  upon  Best 
Telephone  Company  bonds  and  stock  as  col- 
lateral. Gordon  testified  that  at  the  time  he 
made  this  loan  William  J.  Atkinson  stated 
that  his  brother  Cecil  R.  owned  the  Howard 
street  warehouse,  and  he  (Gordon)  suggested 
that  he  be  given  a  mortgage  on  the  ware- 
house as  security  for  the  loan  about  to  be 
made  by  him.  W.  J.  Atkinson  declined  to 
procure  the  mortgage,  saying  that  it  would 
injure  his  brother's  credit,  but  stated  that 
Gordon  would  have  the  benefit  of  the  proper- 
ty by  having  its  owner,  Cecil  R.  Atkinson, 
upon  the  note.  Gordon  testified  that  he  re- 
lied on  this  statement  of  William  J.  Atkin- 
son in  making  the  loan.  Harry  W.  Boureau, 
the  other  appellee,  obtained  a  judgment  for 
$503.80  against  William  J.  Atkinson  and  Ce- 
cil R.  Atkinson  on  September  29,  1897.  On 
December  18,  1897,  after  Boureau  had  ob- 
tained his  judgment,  and  after  Gordon  had 
sued  the  Atkinsons,  but  before  he  had  got- 
ten his  judgment,  the  appellees  instituted 
the  present  case,  which  is  a  creditors'  suit  in 
equity  against  the  appellant,  Cecil  R.  At- 
kinson, Steers^  and  Hinchman.  The  bill  of 
complaint  alleged  that  the  mortgage  from 
Atkinson  to  Steers,  and  the  successive  assign- 
ments of  it  by  him  to  the  appellant  and 
Hinchman,  were  all  without  consideration, 
and  fraudulent,  and  praved  to  have  them  de- 
clared void.  The  appellant  answered  the 
bill,  denying  its  material  allegations,  and  set- 
ting up  its  title  to  the  mortgage  to  the  ex- 
tent of  the  $5,000  loaned  on  it,  and  interest, 
as  a  bona  fide  purchaser  for  value,  without 
notice  of  any  infirmity  in  it.  Neither 
Hinchman  nor  Steers  answered,  and  a  decree 
pro  oonfesao  was  entered  against  them.  The 
case  against  the  appellant  came  regularly  to 
a  hearing,  and  the  court  below  at  first  filed 
an  opinion  sustaining  the  appellant's  claim ; 
but  upon  a  rehearing  of  the  case  the  learned 
judge  changed  his  views  of  the  case,  and 
filed  another  opinion,  of  a  contrary  tenor, 
and  signed  the  decree  appealed  from,  denying 
the  appellant's  claim  to  a  lien  on  the  prop- 
erty, and  directed  it  to  be  sold  for  the  bene- 
fit of  the  creditors  of  the  mortgagor.  In  his 
second  opinion  the  learned  judge  held,  upon 
the  authority  of  the  Cumherldnd  Coal  i  /. 
Co,  Case,  42  Md.  598,  that  the  appellant,  al- 
though he  found  it  to  be  a  bona  fide  purchas- 
er for  value  of  the  mortgac^,  without  notice, 
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was  not  entitled  to  a  lien  for  its  loan  to» 
Steers,  and  interest,  made  upon  the  faith  of 
the  mortgage,  because  the  latter,  not  being 
accompanied  by  a  negotiable  obligation,  wa» 
a  mere  chose  in  action,  which  the  appellant, 
must  be  treated  as  having  taken  subject  to- 
all  equities  that  might  have  been  urged, 
against  it  in  the  hands  of  Steers,  the  mort- 
gagee. 

Under  the  facts  of  the  case,  the  appellant 
must  be  regarded  as  a  bona  fide  purchaser  for 
value  of  the  mortgage,  without  notice.  It. 
advanced  its  $5,000  upon  the  mortgage  in  the 
ordinary  course  of  business,  after  a  careful 
inquiry  into  the  value  of  the  property,  and. 
an  investigation  of  the  title  upon  the  public 
records.  It  was  not  concerned  in  the  dispo- 
sition made  by  Steers  of  the  borrowed  money^ 
not  one  dollar  of  which  went  back  into  itfr 
hands,  or  was  expended  for  its  benefit.  It 
was  not  put  upon  inquiry  as  to  the  bona  fides- 
of  the  mortgage  by  the  fact  that  Schott,  its 
treasurer,  was  also  cashier  of  the  American. 
National  Bank,  where  Steers  and  the  East- 
ern Electric  Company  and  one  or  more  of  the 
Atkinson  brothers  kept  their  accounts,  and 
that  he  might  have  seen  by  an  examination- 
of  the  books  of  the  bank  what  disposition- 
was  made  of  the  borrowed  money.  There 
was  in  fact  nothing  in  the  use  made  of  the- 
money  to  suggest  any  infirmity  in  the  mort- 

The  next  question  to  be  determined  is. 
What  are  the  rights  of  the  appellant,  as  such^ 
bona  fide  purchaser,  against  the  claims  of 
the  appellees?  As  there  was  no  attempt  by 
Steers  to  assign  the  mortgage  debt  to  one  per- 
son, and  the  mortgage  to  another,  we  are  not 
called  upon  to  consider  the  relative  equities^ 
of  one  who  claims  as  assignee  of  the  debt  and 
another  who  daims  as  assignee  of  the  mort- 
gage, as  the  court  were  in  Uie  cases  of  Clark 
V.  Levelling,  1  Md.  Ch.  178,  and  Bylea  v. 
Tome,  39  Md.  461,  which  were  in  part  relied 
on  by  the  appellees.  What  we  have  to  con- 
sider is  the  attitude  of  the  appellant,  as  the- 
bona  fide  purchaser  of  both  debt  and  mort- 
gage, towards  the  creditors  of  the  mortga- 
gor, who  were  such  at  the  time  the  mortgage- 
was  made.  The  mortgage  was  not  given  to 
secure  an  actual  indebt<Sness  of  $15,000,  as- 
it  professes  on  its  face  to  have  been.  Its  ex- 
ecution was  evidently  a  means  adopted  by 
the  parties  to  it  to  clothe  Steers,  the  mortga- 
gee, with  the  appearance  of  a  good  title  to  a 
large  debt  secured  by  a  valid  mortgage,  in  or- 
der to  enable  him  to  raise  money  upon  it.  It 
was  not  fraudulent,  in  the  sense  that  its  exe- 
cution had  been  procured  by  fraud,  misrepre- 
sentation, or  constraint  practised  on  the 
owner  of  the  land  who  executed  it,  as  was  the 
case  in  Central  Bank  v.  Copeland,  18  Md. 
305,  81  Am.  Dec.  597,  and  Cumberland  Coat 
d  I.  Co.  V.  Parish,  42  Md.  598,  in  each  of 
which  the  defrauded  mortgagor  was  protect- 
ed in  equity  against  the  assignee  of  the 
fraudulent  mortgage.  In  the  present  case 
the  execution  of  the  mortgage  was  the  vol- 
untary and  deliberate  act  of  the  mortgagor,, 
from  which  he  had  no  equity  to  be  relieved, 
even  as  against  the  mortgagee.  Snyder  v. 
Snyder,  51  Md.  77;  Cushwa  v.  Cushioa,  ^ 
Md.  44.    We  have  therefore  no  question  be* 
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fore  us  of  subjecting  the  rights  of  the  appel- 
lant, as  assignee  of  the  mortgage,  to  any 
equities  to  which  the  assignor  would  have 
been  liable  in  favor  of  the  mortgagor;  for 
here  it  is  plain  that  there  were  no  such  equi- 
ties. The  present  mortgage  is  to  be  regard- 
ed as  fraudulent  only  in  the  sense  that,  hav- 
ing been  made  to  secure  a  simulated,  and  not 
a  real,  indebtedness,  it  operated  to  hinder, 
delay,  or  defraud  the  creditors  of  the  mort- 
gagor, and  was  therefore  obnoxious  to  the 
provisions  of  the  statute  of  13  £liz.  chap.  5. 
llie  real  question  in  the  case  is  thus  nar- 
rowed down  to  a  comparison  of  the  relative 
strength  of  the  claims  on  the  mortgaged 
property  of  the  appellant,  as  assignee  of  the 
specific  lien  of  the  mortgage,  and  the  appel- 
lees, as  subsisting  general  creditors  of  the 
mortgagor,  having  reduced  their  debts  to 
judgments  after  the  assignment  of  the  mort« 
gsge  had  been  made.  If  the  conveyance  un- 
der consideration  had  been  a  fraudulent  deed, 
instead  of  a  mortgage,  the  right  of  the  appel- 
lant, as  a  bona  fide  purchaser,  to  a  lien  on 
the  property  for  the  ^,000  advanced,  and  in- 
terest, could  not  seriously  be  questioned. 
Cone  V.  Cross,  72  Md.  102,  19  Atl.  391;  Hull 
▼.  DeeHng,  80  Md.  432,  31  Atl.  416;  Hinkle 
V.  WiUon,  63  Md.  293;  Worihington  v.  Buh 
Uti,  6  Md.  198.  The  broader  and  more  gen- 
eral proposition  that  a  bona  fide  purchaser, 
without  notice,  under  a  deed  from  a  fraudu- 
lent grantee,  takes  a  good  title,  which  is  not 
impaired  by  the  fact  &at  judgments  were  ob- 
tained against  the  fraudulent  grantor  prior 
to  the  conveyance  by  the  fraudulent  grantee, 
is  well  sustained  by  authority.  4  Kent,  Com. 
464;  Sleeper  v.  Chapman,  121  Mass.  404; 
Phelps  V.  Morrison,  24  N.  J.  £q.  195;  Totten 
y.  Brady,  54  Md.  170;  Swan  v.  Dent,  2  Md. 
Ch.  Ill  (note  9,  Brantly's  ed.) ;  Wait,  Fraud. 
Conr.  S  369.  In  the  case  of  Farmers*  Bank 
r.  Brooke,  40  Md.  257,  the  title  of  a  bona 
fide  purchaser  of  a  mortgage  note  to  the  lien 
of  tne  mortgage  securinff  it  was  upheld 
against  the  suit  of  the  creditors  of  the  mort- 
gagor, although  it  was  admitted  that  the 
note  and  mortgage  had  been  given  in  preju- 
dice of  the  rights  of  his  creditors,  and  would 
have  been  void  as  against  them  in  the  hands 
of  the  mortgagee.  The  fact  that  the  mort- 
gage in  that  case  was  accompanied  by  a 
promissory  note  distinguishes  it  from  the 
case  at  bar,  but  the  circumstance  of  the  ne- 
gotiability of  the  mortgage  debt  was  not  ex- 
pressly mentioned  or  dwelt  upon  in  the 
court's  opinion.  See  also  Danbury  v.  Robin' 
son,  14  N.  J.  Eq.  218,  219,  82  Am.  Dee.  244. 
A  bona  fide  mortgagee  from  a  fraudulent 
grantee  has  in  a  number  of  cases  been  held 
to  be  entitled  to  protection,  to  the  extent  of 
the  debt  due  him,  against  the  creditors  of  the 
fraudulent  grantor,  upon  the  ground  that  a 
mortgagee  is  to  be  treated  as  a  purchaser,  to 
the  extent  of  his  interest,  within  the  mean- 
ing of  the  term  ''purchaser"  as  used  in  stat- 
utes such  as  that  of  13  Eliz.  chap.  5;  and 
this  where  the  mortpige  was  not  accompan- 
ied by  a  negotiable  instrument.  Ledyard  ▼. 
Butler,  9  Paige,  136,  137,  37  Am.  Dec.  379; 
Murphy  v.  Briggs,  89  N.  Y.  451 ;  Shorten  v. 
Drake,  38  Ohio  St.  76 ;  Moore  v.  Metropoli- 
fan  yat.  Bank,  56  N.  Y.  41,  14  Am.  Rep.173. ' 
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If  the  mortgage  in  the  present  case  had  been 
made  directly  from  Cecil  R.  Atkinson  to  the 
appellant,  no  question  could  be  made  by  At- 
kinson's creditors  as  to  thegippellant's  lien 
upon  the  mortgaged  property  to  the  extent 
of  the  money  advanced  bona  fide  upon  the 
faith  of  the  property  at  the  time  the  mort- 
gage was  made.  When,  therefore,  Atkinson 
clothed  Steers  with  the  appearance  of  a  good 
mortgage  title  of  record  to  the  property,  for 
the  purpose  of  enabling  him  to  raise  money 
upon  the  mortgage,  and  the  appellant,  rely- 
ing upon  this  appearance  of  good  title  in 
Steers,  after  a  careful  examination  of  the 
public  records  and  a  failure  to  find  any  prior 
encumbrances  upon  the  property,  parted 
with  its  money  in  good  faith,  it  is  entitled  to 
the  favor  of  a  court  of  equity  in  the  consider- 
ation of  the  relative  equities  of  the  parties 
to  the  controversy.  This  court,  in  Heldner 
v.  McCreery,  75  Md.  296,  23  Atl.  643,  said: 
''Where  a  title  is  perfect  on  ito  face,  and  no 
known  circumstances  exist  to  impeach  it  or 
put  a  purchaser  on  inquiry,  one  who  buys 
bona  fide  and  for  value  occupies  one  of  the 
most  highly  favored  positicyis  in  the  law." 
The  appellant  did  not  trust  to  the  personal 
responsibility  of  the  mortgagor,  but  lent  ite 
money  upon  the  faith  of  the  particular  prop- 
erty covered  by  the  mortgage,  and  required 
an  assignment  of  the  mortgage  at  the  time  of 
so  doing.  On  the  contrary,  the  appellees 
trusted  to  the  mortgagor,  or  to  such  other 
collaterals  as  he  lodged  with  them;  and  the 
appellee  Gordon,  although  he  knew  when  he 
lent  his  money  that  Cecil  R.  Atkinson  owned 
the  Howard  street  warehouse,  did  not  insist 
upon  having  a  lien  on  it  for  his  loan,  but  de- 
lioerately  relied,  so  far  as  the  warehouse  was 
concerned,  upon  his  right  as  an  ordinary 
creditor  of  its  owner.  The  equities  of  the 
appellant  are  at  least  equal  to  those  of  the 
appellees,  and,  having  the  legal  title  to  the 
warehouse,  it  has  the  stronger  claim  thereon 
under  the  familiar  principle  that  where  equi- 
ties are  equal  the  legal  title  must  prevail. 
Pom.  Eq.  Jur.  S  417;  Wait,  Fraud.  Conv.  9 
370;  Townsend  v.  Little,  109  U.  S.  512,  27  L. 
ed.  1015,  3  Sup.  Ct.  Rep.  357;  Black  v.  Cord, 
2  Harr.  &  G.  103;  Basset  v.  Nosioorthy,  2 
White  &  T.  Lead.  Cas.  in  Eg.  4th  Am.  ed.  1. 
In  Dyson  v.  Simmons,  48  Md.  214,  it  was 
held,  upon  the  authority  of  many  cases  there 
cit«d,  that  if  a  party  makes,  or  affects  to 
make,  a  mortgage  which  proves  to  be  defect- 
ive by  reason  of  some  informality  or  omis- 
sion, even  on  the  part  of  the  mortgagee  him- 
self, the  conscience  of  the  mortgagor  is 
bound,  and  equity  will  recognize  and  enforce 
the  lien  of  the  defective  mortgage,  and  give 
it  precedence  over  the  subsisting  creditors  of 
the  mortgagor,  and  also  over  jndgmente  ob- 
tained against  him  after  the  date  of  the 
mortgage.  General  creditors  have  no  lien 
on  the  property  of  the  debtor,  and  a  judg- 
ment is  only  a  general  lien,  and  is  for  that 
reason  subordinate  to  the  prior  specific  equit- 
able lien  of  such  a  defective  mortgage.  The 
case  at  bar  does  not  come  directly  within  the 
principle  asserted  in  the  last-mentioned  case, 
but  it  is  certeinly  one  in  which,  by  reason  of 
its  peculiar  facts,  the  conscience  of  the  mort- 
gagor wns  especially  bound  to  the  appellant; 
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and  we  think  the  same  course  of  reasoning 
might  well  be  applied,  within  proper  limits, 
to  the  appellant's  protection. 

This  court  hA  frequently  been  called  upon 
to  assert  and  define  the  rights  of  the  credit- 
ors of  a  grantor,  as  agamst  a  conveyance 
made  by  him  which,  by  reason  of  inadequa- 
cy or  want  of  consideration,  or  even  bv  de- 
sign, operated  to  hinder,  delay,  or  defraud 
them.  The  court  has  not  hesitated  to  strike 
down  such  conveyances  at  the  suit  of  the 
creditor,  holding  that  one  cannot  make  a  vol- 
untary conveyance  of  his  property,  rs 
against  the  rights  of  subsisting  creditors, 
nor  can  he,  as  a^inst  such  creditors,  sell  it 
for  a  consideration  that  bears  no  adequate 
relation  to  its  real  value.  When,  however, 
in  such  cases,  the  rights  of  parties,  even  if 
they  were  the  immediate  grantees  under  the 
conveyance,  who  had  in  good  faith  parted 
with  value  in  reliance  upon  the  conveyance, 
have  had  to  be  measured  against  those  of  the 
ereditors,  it  has  uniformly  been  held  that, 
in  order  to  do  full  justice  to  all  the  parties 
in  such  cases,  a  court  of  equity,  in  setting 
aside  the  deed,«vill  allow  it  to  stand  as  se- 
curity for  the  consideration  actually  paid, 
and  apply  the  balance  to  the  pa^rment  of  the 
vendor's  debts.  These  propositions  were 
distinctly  upheld  in  the  cases  already  cited 
of  Cone  V.  vrosa,  Hull  v.  Deering,  Hinkle  v. 
Wilson,  and  Worthington  v.  BulHtt.  We  re- 
gard the  principle  of  the  last-mentioned 
cases,  in  none  oi  whdch  was  the  position  of 
the  party  claiming  under  the  conveyance 
strengthened  by  any  element  of  negotiabili- 
ty in  the  subject-matter  of  the  thing  as- 
signed to  him,  a£  properly  applicable  to  the 
one  at  bar.  The  mortgaged  property  should 
be  sold,  and  the  proceeds  of  the  sale,  after  de- 
ducting proper  expenses,  applied  first  to  the 
payment  of  the  $5,000  lent  oy  the  appellant 
to  Steers,  with  interest  thereon,  and  theh  to 


the  payment  of  the  creditors  of  Cecil  R.  At- 
kinson, the  mortgagor,  who  have  come  or 
may  come  into  the  case,  according  to  their 
le^l  priorities. 

We  do  not  mean  by  this  decision  to  disturb 
the  authority  of  the  Cumberland  Coal  d  I. 
Co,  Casey  upon  which  the  learned  jud^  be- 
low mainly  relied  in  changing  his  opinion, 
nor  that  of  the  OopeUmd  Case.  In  each  of 
these  cases  the  issue  on  trial  was  between  the 
owner  of  property  who  had  been  fraudulent- 
ly induced  to  execute  a  mortgage  upon  it, 
and  an  assignee  of  the  fraudulent  mortgage, 
and  th^  were  both  cases  of  flagrant  fraud 
in  fact.  The  rights  of  the  creditors  of  the 
grantor  were  not  in  issue  in  either  case.  In 
the  Cumberland  Coal  d  /.  Co.  Case  the  court 
asserted  the  proposition  that  the  transfer  of 
a  mortgage  is  so  far  within  the  rule  which 
applies  to  choses  in  action,  that  when  the  as- 
s^nment  is  made  without  the  concurrence 
of  the  mortgagor,  as  in  that  case,  the  as- 
signee takes  subject  to  the  same  equities  and 
defenses  to  which  the  assignor  was  liable. 
We  do  not,  however,  understand  the  court, 
by  what  was  said  in  that  opinion,  to  intimate 
that,  when  the  equities  in  behalf  of  the  cred- 
itors of  the  mortgagor  in  such  a  case  came 
to  be  asserted,  meir  claims  would  be  en- 
forced without  regard  to  the  proposition,  m 
frequently  upheld  by  this  court  in  setting 
aside  fraudulent  conveyances  at  the  suit  .)f 
the  creditor  of  the  grantor,  that,  in  order  to 
do  justice  to  all  parties  in  such  cases,  the 
conveyances  would  be  allowed  to  stand  as  se- 
curity for  the  consideration  actually  paid  on 
the  faith  of  it  by  the  party  holding  the  legal 
title  under  it. 

Decree  reversed,  and  cause  remanded  for 
further  proceedings  in  accordance  with  this 
opinion. 

Kehearing  denied. 


UNITED  STATES    CIRCUIT  COURT    OF  APPEALS,  SIXTH  CIRCUIT. 


Henry  M.  NARRAMORE,  Plif,  in  Err., 

V. 

CLEVELAND,  CINCINNATI,  CHICAGO,  & 
St.    LOUIS   RAILWAY   COMPANY. 

(96  Fed.  Rep.  208.  87  C.  C.  A.  499.) 

1.  TUe  provision  of  a  penalty  for  vio- 
lation of  a  statute  enjoining  upon  rallrood 
companies  the  duty  of  blocking  switches  does 
not  make  that  remedy  excIuslTe  of  actions  by 
persons  Injured  by  the  neglect  to  do  so,  unless 
that  Intention  is  to  be  inferred  from  the 
whole  purview  of  the  statute. 


2.  Continuance,  wltlftont  complaint,  in 
serTlce  of  a  railroad  company  with  knowl- 
edge that  it  has  not  complied  with  a  statute 
requiring  under  penalty  the  blocking  of 
switches,  does  not  constitute  an  assumption 
of  risk  of  injury  therefrom. 

3.  Assnmption  of  risk  is  a  term  of  tl&e 
contract  of  employment,  expressed  or 
implied  from  the  circumstances  of  the  employ* 
ment,  by  which  the  servant  agrees  that  dan- 
gers of  injury  obviously  Incident  to  the  dis- 
charge of  his  duty  shall  be  at  his  risk. 

4.  The  courts  fvill  not  enforce  or  ree- 
oarnise  an  asr cement,  express  or  Implied, 
on  the  part  of  a  servant    to  waive  the  per- 


NoTB. — Uahility  of  an  emplover  for  injuries  re- 
ceived by  servants  ouHng  to  the  want  of  hioch- 
ing  at  switches. 

I.  Want  of  blocking  not  negligence  per  se 

apart  from  statute. 
II.  Statutes  requiring  frogs,  etc.,  to  be  blocked. 
III.  "Want  of  blocking  considered  as  a  risk  as- 
sumed by  the  servant. 

I.  "Want  of  blocking  not  negligence  per  se  apart 
from  statute. 

In  common-law  actions  the  liability  of  rail- 
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way  companies  for  falling  to  provide  blocking 
in  frogs  and  similar  places  on  their  tracks, 
where  there  is  danger  that  the  feet  of  em- 
ployees may  be  caught  while  they  are  engaged 
in  the  performance  of  their  duties,  has  always 
been  treated  as  primarily  an  open  question  of 
fact,  the  dllference  of  opinion  disclosed  by  the 
decisions  of  courts  of  review  having  reference, 
in  the  first  place,  to  the  question  whether  a 
want  of  blocking  is  a  circumstance  which  of  it- 
self Justifies  the  Inference  of  negligence,  and, 
in  the  next  place,  to  the  proper  weight  to  be 
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formance  of  a  itatutorjr  dnty  Imposed  on  the 
master  for  the  protection  of  the  servant,  and 
la  the  interest  of  the  public,  and  enforceable 
by  criminal  prosecution. 
•  An  employee's  eontrlbntory  meflrll- 
veaee  Is  a  defense  to  an  action  founded 
on  a  violation  of  the  statntory  duty  of  a  rail- 
road company  to  block  guard  rails  and  frogs. 

(July  S,  1890.) 


ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Ohio, 
Western  Division,  to  review  a  judgment  in 
favor  of  defendant  in  an  action  brought  to 
recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence.     Reversed, 

Ben>re  Toft  and  Lurton,  Circuit  Judges, 
and  Thompson,  District  Judge. 


Statement  hy  Taft,  Circuit  Judge: 
This  writ  is  brought  to  review  a  judgment 
for  the  defendant  in  a  suit  to  recover  dam- 
ages for  personal  injuries  sustained  by  plain" 
tiff  while  in  defendant's  employ  as  a  yard 
switchman  in  its  railroad  yards  at  Cin- 
cinnati, Ohio.  While  plaintiff  was  attempt^ 
ing  to  couple  two  freight  cars,  his  foot  waa* 
caught  in  an  unblocked  guard  rail,  and  ii» 
his  effort  to  extricate  the  foot  his  right  hand 
was  crushed  between  the  drawheads  of  ther 
cars,  and  injured  so  badly  as  to  require  am^ 
putation.  Plaintiff  had  been  in  defendant's 
employ  seven  months.  About  one  third  of 
that  time  he  was  engaged  during  the  day- 
time, and  two  thirds  during  the  night.  He 
had  had  nine  years'  experience  as  a  railroad 
man.  A  railroad  man  of  experience  can  see 
at  a  glance  whether  a  guard  rail  or  switch  is 
blocked  or  not.    There  were  a  great  many 


attributed  to  the  evidence  relied  upon  to  sup- 
port or  rebut  this  Inference. 

A  finding  that  the  absence  of  blocking  im- 
ported negligence  was  upheld  In  Sherman  v. 
Chicago.  M.  &  St.  P.  R.  Co.  (1885)  34  Minn. 
258.  25  N.  W.  503. 

In  Missouri  P.  R.  Co.  v.  Baxter  (1894)  42 
Neb.  793,  60  N.  W.  1044.  the  court  did  not 
doubt  that  the  failure  of  the  company  to  block 
its  frogs  was  evidence  of  negligence,  but  held 
that  the  petition  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  since  there  was 
no  allegation  that  the  servant  did  not  know, 
and  was  excusably  Ignorant,  of  their  condition. 

Compare  also  Rush  v.  Missouri  P.  R.  Co. 
(18S7)  36  Kan.  129,  12  Pac.  582.  A  case 
which  tends  to  support  the  same  view  Is  Union 
P.  R.  Co.  V.  James  (1896)  163  U.  S.  485,  41 
L.  ed.  236,  16  Sup.  Ct.  Rep.  1109,  but  the  ac- 
tual rulings  were  on  other  points  (see  below)  ; 
and  the  case  of  Southern  P.  Co.  v.  Seley,  re- 
ferred to  below,  seems  to  commit  the  supreme 
court  to  the  theory  that  evidence  merely  of  the 
want  of  blocking  Is  not  enough  to  establish  cul- 
pability. 

By  most  courts,  however.  It  has  been  consid- 
ered that  the  servant.  In  order  to  make  good 
his  right  to  recover  damages  for  injuries  from 
this  cause,  must  do  more  than  merely  establish 
the  want  of  blocking.  That  Is  to  say,  he  has 
the  burden  of  proving  that  frogs,  etc.,  without 
blocking  are  not  reasonably  safe  for  the  pur- 
pose for  which  they  are  designed  (Spencer  v. 
New  York  C.  &  H.  R.  R.  Co.  (1893)  67  Ilun, 
196.  22  N.  Y.  Supp.  100 ;  Chicago,  R.  I.  &  P.  R. 
Co.  V.  Lonergan  (1886)  118  111.  41.  7  N.  B.  55), 
and  must  show  that,  upon  the  whole,  the  use  of 
the  block  would  be  prudent,  and  guard  against 
dangers  in  one  direction  without  the  introduc- 
tion of  perils  In  another.  McOInnls  v.  Canada 
Southern  Bridge  Co.  (1882)  49  Mich.  466,  18  N. 
W.  819. 

Evidence  which  Is  merely  to  the  effect  that, 
where  blocks  are  used.  It  may  be  safer  for  the 
employees  than  where  they  are  not  used,  will 
not  Justify  the  inference  of  negligence.  Chi- 
cago, R.  I.  ft  P.  R.  Co.  V.  Lonergan  (1886)  118 
III.  41,  7  N.  E.  55 ;  Huhn  v.  Missouri  P.  R.  Co. 
(1S87)  92  Mo.  440,  4  S.  W.  937. 

A  court  will  not  pronounce  a  railway  com- 
pany negligent,  where  no  proof  is  given  that 
blocked  frogs  are  a  device  In  general  use  on 
oth^r  roads.  Spencer  v.  New  York  C.  ft  U.  R. 
R.  Co.  (1893)  67  Hun,  196,  22  N.  Y.  Supp.  100. 

Where  the  evidence  is  that  the  usage  of  rail- 
way companies  in  regard  to  blocking  frogs  Is 
conflicting,  some  adopting  and  some  rejecting 
that  precaution.  McNeil  v.  New  York,  L.  E.  ft 
43  1..  R.  A. 


W.  R.  Co.  (1803)  71  Hun,  24,  24  N.  Y.  Supp. 
610. 

Nor  where  the  utmost  that  is  established  by 
the  plaintiff's  evidence  is  that  the  device  of 
blocking  Is  still  an  experiment,  and  of  doubtful 
practicability.  Chicago,  B.  ft  Q.'  R.  Co.  v. 
Smith  (1685)  18  111.  App.  119;  Chicago,  R.  I. 
ft  P.  It.  Co.  V.  Lonergan  (1886)  118  HI.  41,  7  N. 
B.  65. 

In  the  latter  case  the  court  said :  "It  must 
appear,  before  the  defendant  can  be  held  liable, 
that  the  switch  or  turn-out,  as  constructed  and 
used,  was  not  reasonably  safe,  or  that  it  was 
not  constructed  with  the  usual  care  and  skill. 
An  employer  is  not  required  to  change  his  ma- 
chinery In  order  to  apply  or  adopt  every  new 
invention.  .  .  .  The  fact  that  a  few  of  the 
railroads  of  the  country  have  adopted  this  new 
device,  or  that  the  defendant  has  used  It  on  a 
part  of  its  road,  is  not  enough  to  establish  its 
utility,  and  establish  negligence  In  every  other 
road  that  adheres  to  the  old  system.  The  old 
system  of  constructing  switches  must  be  con- 
demned." It  was  accordingly  held  error  to  in- 
struct the  Jury  that  the  law  requires  a  railroad 
company  to  use  reasonable  and  ordinary  care 
and  diligence  In  providing  and  maintaining  rea- 
sonably safe  structures,  tracks,  sidetracks, 
switches,  turn-outs,  etc.,  and  if  It  falls  to  do  so, 
Slid  an  Injury  happens  in  consequence  thereof 
to  an  employee  in  the  exercise  of  due  and  rea- 
sonable care,  then  the  railroad  company  would 
be  liable.  The  specific  negligence  charged  in 
the  declaration  being  the  omission  to  use  block- 
ing, such  an  Instruction  would  be  understood 
by  the  Jury  as  laying  dovm  the  rule  that  tbe 
company  was  absolutely  required  to  use  blocks. 
(Mulkey,  Ch.  J.,  and  Shope  and  Magruder,  J  J., 
dissent.) 

"An  employer  is  not  bound  to  make  use  of  the 
newest  mechanical  appliances  for  the  purpose 
of  insuring  the  safety  of  his  employees,  especial- 
ly if  It  does  not  appear  that,  on  the  whole.  It 
would  be  advantageous  to  them.  So,  a  rail- 
way company  is  not  bound  to  block  Its  frogs» 
particularly  if  It  does  not  appear  that.  In  do- 
ing so.  It  would  not  entail  greater  dangers  than 
It  would  avert."  McOInnls  v.  Canada  Southern 
Bridge  Co.  (1882)  49  Mich.  466,  13  N.  W.  819. 

In  Southern  P.  Co.  v.  Seley  (1894)  162  U.  S. 
145,  38  L.  ed.  391,  14  Sup.  Ct.  Rep.  530,  it  was 
held  error  to  refuse  the  following  Instruction : 
"The  Jury  are  Instructed  that.  If  they  find  from 
the  evidence  that  the  railroad  companies  used 
both  tbe  blocked  and  the  unblocked  frog,  and 
that  It  Is  questionable  which  Is  the  safest  or 
most  suitable  for  the  business  of  the  roads, 
then  the  use  of  the  unblocked  frog  Is  not  negli- 
gence, and  the  Jury  are  Instructed  not  to  Im- 
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guard  rails  and  switches  in  the  yards  where 
plaintiff  worked.  With  the  exception  of  a 
ievr,  where  experimental  blocks  were  used, 
the  defendant  did  not  use  blocks  in  either  its 
guard  rails  or  switches.  Plaintiff  said  he  did 
not  know  that  the  guard  rail  in  which  his 
foot  was  caught  was  not  blocked,  and  that 
he  had  not  noticed  whether  the  guard  rails 
and  switches  of  defendant  generally  were 
blocked  or  not.  The  plaintiff  relied  on  the 
following  statute  of  Ohio,  passed  March  23, 
1888  (85  Ohio  Laws,  p.  105) :  "Every  rail- 
road corporation  operating  a  railroad  or  part 
of  a  railroad  in  this  state  shall,  before  the 
first  day  of  October,  ip  the  year  one  thousand 
eight  hundred  and  eighty-eight,  adjust,  fill, 
or  block  the  frogs,  switches,  and  guard  rails 
on  its  tracks,  with  the  exception  of  guard 
rails  on  bridges,  so  as  to  prevent  the  feet  of 
its  employees  from  being  caught  therein. 
The  work  shall  be  done  to  the  satisfaction  of 


the  railroad  commissioner.  Any  railroful 
corporation  failing  to  comply  with  the  pro- 
visions of  this  act  shall  be  punished  by  a 
fine  of  not  less  than  one  hundred  dollars,  nor 
more  than  one  thousand  dollars."  It  ap- 
peared from  the  evidence  that  the  defendant 
company  was  operating  this  railroad  at  the 
time  of  the  passage  of  the  act,  and  has  oper- 
ated it  ever  since.  At  the  close  of  the  evi- 
dence the  trial  court  directed  the  jury  to  re- 
turn a  verdict  for  the  defendant  on  the 
ground  that  defendant's  failure  to  block  its 
rails  and  switches  was  obvious,  and  the 
plaintiff  must  be  held,  notwithstanding  the 
statute,  to  have  assumed  the  risk  of  injury 
therefrom,  and  upon  such  verdict  entered 
judgment  for  the  defendant. 

Messrs.  Edgar    W.   Cist  and    Harlan 
Cleveland,  with  Mr.  Charles  M«  Cist,  for 

plaintiff  in  error: 


pute  the  same  as  negligence  to  the  defendant, 
and  they  should  find  for  the  defendant."  In 
the  lower  court  (  (1890)  6  Utah,  819.  23  Pac. 
751)  It  had  been  held  negligence  not  to  have 
blocking.     * 

A  special  finding  that  the  frogs  of  the  defend- 
ant company  were  the  same  as  those  used  by  the 
principal  roads  in  the  country  was  one  of  those 
upon  which  the  plaintiffs  right  to  recover  was 
denied  in  Lake  Shore  &  M.  S.  R.  Co.  v.  McCor- 
mlck  (1881)  74  Ind.  440.  To  the  same  effect, 
see  Richmond  &  D.  R.  Co.  v.  Risdon  (1891)  87 
Va.  335.  12  S.  E.  786,  declaring  that  to  main- 
tain unblocked  frogs  of  a  standard  pattern  is 
not  negligence  (dissenting,  Lewis,  J.,  whose 
opinion  is  noticed  below),  and  Smith  v.  St. 
rx)uls,  K.  C.  &  N.  R.  Co.  (1878)  69  Mo.  32,  33 
Am.  Rep.  484,  holding  a  railroad  company  not 
liable  for  injuries  caused  by  a  guard  rail  of  a 
pattern  in  general  use,  through  a  safe  one  might 
have  been  constructed. 

[The  following  cases  area  portion  of  the  many 
that  might  be  cited  to  the  point  that  general 
usage  Is  an  absolute  protection  to  the  master: 
Kehler  v.  Schwenk  (1891)  144  Pa.  848,  13  L.  R. 
A.  374,  22  Atl.  910 :  Titus  v.  Bradford.  B.  &  K. 
R.  Co.  (1890)  136  Pa.  618,  20  Atl.  617  ;  Corco- 
ran V.  Wanamaker  (1898)  185  Pa.  496,  89  Atl. 
1108;  Allison  Mfg.  Co.  v.  McCormIck  (1888) 
118  Pa.  519,  12  Atl.  273 ;  Gulnard  v.  Knapp- 
Stout  &  Co.  Company  (1897)  96  Wis,  482,  70  N. 
W.  671;  Kansas  &  T.  Coal  Co.  v,  Brownile 
(1895)  60  Ark.  582,  31  S.  W.  453;  Louisyllle 
&  N.  R.  Co.  V.  Allen  (1886)  78  Ala.  494;  Kee- 
nan  v.  Waters  (1897)  181  Pa.  247,  37  Atl.  342 ; 
Schultz  V.  Bear  Creek  Refining  Co.  (1897)  180 
Pa.  272,  36  Atl.  739 ;  Bohn  v.  Chicago,  R.  I.  & 
P.  R.  Co.  (1891)  106  Mo.  429,  17  S.  W.  680; 
Atchison,  T.  &  S.  P.  R.  Co.  v.  Alsdurf  (1802) 

47  III.  App.  200  ;  Dooner  v.  Delaware  &  H.  Canal 
Co.  (1895)  171  Pa.  681,  33  Atl.  416;  Georgia 
P.  R.  Co.  V,  Propst  (1887)  83  Atl.  618,  8  So. 
764 ;  Grant  v.  Union  P.  R.  Co.  (1891)  46  Fed. 
Rep.  217;  Stringham  v.  Hilton  (1888)  111  N. 
Y.  188,  1  L.  R.  A.  483,  18  N.  E.  870 ;  Boess  v. 
Clausen  ft  P.  Brewing  Co.  (1896)  12  App.  Div. 
S66,  42  N.  Y.  Supp.  848 ;  Kaye  v.  Rob  Roy  Uos- 
lery  Co,  (1889)  61  Hun,  619,  4  N.  Y.  Supp.  671 ; 
Whatley  v.  Block  (1894)  95  Ga.  15,  21  S.  B. 
986;  Dingley  v.  Star  E:nlttlng  Co.  (1890)  68 
Ilun,  605,  12  N.  Y.  Supp.  81,  Affirmed  in  184  N. 
Y.  562.  42  N.  B.  85 :  Prybllskl  v.  Northwestern 
Coal  R.  Co.  (1898)  98  Wis.  413,  74  N.  W.  117; 
The  Lizzie  Frank  (1887)  31  Fed.  Rep.  477 ;  Le- 
high &  W.  B.  Coal  Co.  V.  Hayes  (1889)  128  Pa. 
294,  6  L.  R.  A.  441,  18  Atl.  887 ;  Hale  v.  Cheney 
(1893)  169  Mass.  268,  34  N.  B.  265 ;  Rooney  v. 
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Sewall  ft  D.  Cordage  Co.  (1894)  161  Mass.  153. 
36  N.  B.  368 ;  Goodnow  v.  Walpole  Emery  Mills 
(1888)  146  Mass.  261,  15  N.  B.  676;  Donahue 
V.  Washburn  ft  M.  Mfg.  Co.  (1897)  169  Mass. 
674,  48  N.  E.  842.] 

By  other  courts  very  much  less  weight  Is 
ascribed  to  the  fact  that  the  defendant  company 
had  complied  with  the  usage  of  other  roads. 

In  Huhn  v.  Missouri  P.  R.  Co.  (1887)  92  Mo. 
440,  4  S.  W.  937,  it  was  held  that  the  question 
whether  the  company  was  negligent  in  maintain- 
ing a  guard  rail  without  blocking  could  not  be 
resolyed  merely  by  showing  how  many  roads 
used  blocks.  Such  a  fact  was  merely  one  for 
the  consideration  of  the  Jury. 

It  was  also  held  in  Austin  v.  Chicago,  R.  I.  ft 
P.  R.  Co.  (1895)  93  Iowa.  236,  61  N.  W.  849. 
that  an  instruction  was  correct  which  declared 
that  a  brakeman  who  was  Injured  through  cat<di- 
ing  his  foot  In  a  space  left  unfilled  between  the 
ties  on  each  side  of  the  bars  of  a  switch  was  not 
precluded  from  recovering  by  proof  that  this 
arrangement  was  customary. 

The  following  vigorous  argument  by  Lewis. 
J.,  in  his  dissenting  opinion  In  Richmond  ft  D. 
R.  Co.  V.  Risdon  (1891)  87  Va.  885.  12  S.  E.  786. 
is  worth  quoting :  "That  the  'frogs'  were  dan- 
gerous is  not  disputed.  But  it  is  contended 
that  they  were  of  the  standard  pattern,  and  that 
that  fact  of  itself  repels  the  imputation  of  neg- 
ligence. From  this  view  I  dissent.  If  a  stand- 
ard frog,  unguarded  and  situated  as  this  one 
was,  in  a  place  where  there  are  many  tracks  and 
where  cars  are  shifted  at  all  hours  of  the  day 
and  night,  Is  not  reasonably  safe,  then  the  com- 
pany, in  allowing  it  to  remain  unguarded,  was 
guilty  of  negligence,  and  the  Jury  rightly  so 
found.  Nor  upon  this  point  are  we  left  to  In- 
ference. The  expert  evidence  for  the  plaintiff 
Is  conclusive  that  the  dangerous  condition  of  the 
frogs  could  easily  have  been  guarded  against  by 
the  device  of  'filling*  them  with  cinders,  which 
simple  and  inexpensive  method  renders  them 
safe  to  those  whose  duties  call  them  upon  the 
track,  and  at  the  same  time  does  not  interfere 
with  their  ordinary  use.  The  witness  Perry, 
who  for  a  number  of  years  was  In  the  employ  of 
the  defendant  company  as  roadmaster,  testifies 
that  at  terminal  points,  or  in  yards  where  much 
shifting  is  done,  the  frogs  ought  always  to  be 
filled,  as  a  protection  to  switchmen,  and  this  Is 
so  well  understood,  he  says,  that  the  laws  of  some 
states  expressly  require  It  to  be  done.  And  why 
should  they  not  be  filled?  Why  should  the 
servant  be  exposed  to  unnecessary  risks  that 
can  so  easily  be  guarded  against?  Is  the  rule 
that  the  master  must  exercise  reasonable  or 
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The  failure  on  the  part  of  a  railroad  com- 
panj  to  comply  with  this  statute  is  negli- 
^nce  per  se. 

Cincinnati^  H.  d  D.  R,  Co,  v.  Van  Home, 
-37  U.  S.  App.  262,  69  Fed.  Rep.  139,  16  C.  C. 
A.  182;  Lake  Erie  d  W.  R.  Co.  v.  CnUg,  37 
U.  S.  App.  664,  73  Fed.  Rep.  642,  19  C.  C.  A, 
€31. 

No  elaim  of  contributory  negligence  was 
urged  at  the  trial,  and  if  it  had  been  put 
-forward  the  question  would  have  then  been 
for  Uie  jury,  not  for  the  court. 

Kane  v.  Northern  C.  R,  Co,  128  U.  S.  91, 
32  L.  ed.  339,  9  Sup.  Ct.  Rep.  16;  Grand 
Trunk  R.  Co.  v.  Ives,  144  U.  S.  408,  36  L.  ed. 
485,  12  Sup.  Ct.  Rep.  679. 

Tlie  distinction  oetween  the  acquiescence 
of  a  careful  man  in  a  known  danger,  which  is 
a  matter  of  contract, — assumption  of  risk, — 
And  that  disregard  of  personal  safety,  which 
is  contributory  negligence,  is  well  marked. 


Hough  V.  Texas  d  P.  R.  to.  100  U.  S.  213, 
25  L.  ed.  612;  tfevo  Jersey  d  N.  Y.  R.  Co.  v. 
Young,  1  U.  S.  App.  96,  49  Fed.  Rep.  723,  1 
C.  C.  A.  428;  Northern  P.  R.  Co.  v.  Babcock, 
154  U.  S.  190,  38  L.  ed.  958,  14  Sup.  Ct.  Rep. 
978;  Snoto  v.  Housatonio  R.  Co.  8  Allen, 
441,  85  Am.  Dec.  720;  Gardner  v.  Michigan 
C.  R.  Co.  150  U.  S.  349,  37  L.  ed.  1107,  14 
Sup.  Ct.  Rep.  140;  Union  P.  R.  Co.  v. 
O'Brien,  161  U.  S.  451,  40  L.  ed.  766,  16  Sup. 
Ct.  Rep.  618. 

An  examination  of  the  principles  on  which 
the  doctrine  of  "assumption  of  risk"  rests 
will  show  that  it  has  no  application  in  the 
case  of  the  violation  of  a  statute. 

The  principle  underlying  this  doctrine  will 
be  found  to  be  that  no  negligence  is  properly 
attributable  to  the  master  where  the  servant, 
havinff  knowledge  of  the  dangerous  business 
or  defective  appliances,  agrees  to  continue 
to  work. 


•ordinary  care  a  meaningless  phrase — a  mere 
Jingle  of  words?     I  think  not." 

For  other  cases  and  dicta  supporting  the 
general  proposition  that  conformity  to  the  usage 
•of  other  employers  Is  not  conclusive  in  the  mas- 
ter's favor,  see  Indermaur  v.  Dames  (1866) 
L.  a.  1  C.  P.  274.  86  L.  J.  C.  P.  N.  8.  184,  12 
Jnr.  N.  S.  432,  14  L.  T.  N.  8.  484.  14  Week. 
Rep.  686,  1  Harr.  &  R.  243,  per  Willes,  J.; 
Walah  V.  Whiteley  (1888)  L.  R.  21  Q.  B.  Dlv. 
371,  57  L.  J.  Q.  B.  N.  8.  586,  86  Week.  Rep.  876, 
53  J.  P.  38,  per  Lord  Esher ;  Wabash  R.  Co.  v. 
McDaniels  (1882)  107  U.  8.  454,  27  L.  ed.  605, 
2  Sup.  Ct.  Rep.  932 ;  Geno  v.  Fall  MounUIn  Pa. 
per  Co.  (1895)  68  Vt.  668,  35  Atl.  476 ;  Sawyer 
V.  J.  M.  Arnold  Shoe  Co.  (1897)  90  Me.  869,  88 
AtL  833 ;  Kansas  City,  M.  ft  B.  R.  Co.  v.  Bur- 
ton (1893)  97  Ala.  240,  12  So.  88;  McCormick 
Harvesting  Macb.  Co.  v.  Burandt  (1891)  136 
III.  170.  26  N.  B.  688 ;  Relchla  v.  Oruensfelder 
(1892)  52  Mo.  App.  43 :  Hosic  v.  Chicago,  R.  I. 
ft  P.  R.  Co.  (1888)  75  Iowa,  688,  87  N.  W. 
963:  Craver  v.  Christian  (1887)  86  Minn.  418, 
31  X.  W.  457 ;  Molaske  v.  Ohio  Coal  Co.  (1893) 
86  Wis.  220,  56  N.  W.  475 ;  Chicago  ft  G.  W.  R. 
Co.  V.  Armstrong  (1896)  62  111.  App.  228 ;  Mar- 
tin  V.  California  C.  R.  Co.  (1892)  94  Cal.  826, 
29  Pac.  645. 

Where  a  railway  company  has  been  in  the 
habit  of  blocking  its  guard  rails  at  some  partlcn- 
lar  place,  there  Is  a  special  ground  for  charging 
It  with  negligence  in  falling  to  replace  them 
when  forced  out  by  accident;  but  it  has  been 
held  that,  even  conceding  there  is  a  duty  to  see 
that  there  is  a  blocking  under  such  circum- 
«tances,  it  Is  plain  that,  upon  general  principles, 
the  servant  cannot  recover  for  an  injury  caused 
by  the  want  of  the  blocking,  in  the  absence  of 
evidence  showing  that  it  had  been  displaced  so 
long  tliat  the  company  might,  by  the  exercise  of 
reasonable  care,  have  discovered  its  absence. 
Haskins  v.  New  York  C.  ft  H.  R.  R.  Co.  (1804) 
70  Unn,  159,  29  N.  Y.  Supp.  274.  See  note  to 
Walkowski  v.  Penokee  ft  G.  Consol.  Mines  (1898 ; 
Mich.)  41  L.  R.  A.  88. 

The  failure  of  a  railroad  company  to  block 
a  guard  rail  in  Its  yard  is  not  ground  for  re- 
covery by  a  switchman  thrown  from  a  car, 
whose  arm  was  caught  and  crushed  between  the 
guard  rail  and  the  main  rail ;  blocking  being  In- 
tended only  to  prevent  feet  from  being  caught. 
Rutledge  v.  Missouri  P.  R.  Co.  (1892)  110  Mo. 
312,  19  S.  W.  38. 

Witnesses  introduced  In  a  personal  injury 
ease  for  the  purpose  of  showing  a  coal  com- 
pany's negligence  In  not  blocking  its  railroad 
awttcb  rails  may,  to  show  their  experience  as 
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railroad  men,  testify  that  switches  were  blocked 
before  and  after  the  accident  in  certain  railroad 
yards  where  they  worked.  Nor  Is  it  a  valid  ob- 
jection to  their  testimony  that  they  acquired 
their  experience  from  work  at  ordinary  railroad 
yards,  and  not  at  switch  tracks  about  coal 
shafta  Hamilton  v.  Rich  Hill  Coal  Mln.  Co. 
(1891)  108  Mo.  864,  18  8.  W.  977. 

Wliere  both  parties  In  an  action  for  Indemnity 
for  an  Injury  caused  by  an  unblocked  frog  go  to 
trial  on  the  single  question  whether  It  was  or 
was  not  blocked  at  the  time  of  trial,  the  defend- 
ant cannot  take  for  the  first  time  on  appeal  the 
point  that  the  case  should  have  been  tried  upon 
the  theory  that  the  defendant,  if  It  had  once 
blocked  the  frog,  incurred  no  liability  by  reason 
of  Its  subsequent  displacement,  unless  It  had 
actual  or  constructive  notice  of  such  displace- 
ment. Union  P.  R.  Co.  v.  James  (1806)  163 
U.  8.  485,  41  L.  ed.  286, 16  Sup.  Ct.  Rep.  1109. 

In  the  absence  of  any  testimony  as  to  the 
condition  of  a  frog  prior  to  an  accident,  the  Jury 
are  at  liberty  to  infer  that  It  had  never  been 
blocked.     Ibid. 

In  International  ft  G.  N.  R.  Co.  v.  Bell  (1880) 
75  Tex.  50,  12  S.  W.  821,  the  court  reversed 
a  Judgment  for  a  brakeman  based  on  a  finding 
that  the  company  was  negligent  as  regards  the 
manner  in  which  the  guard  rail  was  laid  with 
respect  to  the  track  rail,  but  the  reversal  was 
merely  on  the  ground  that  the  Instructions  had 
imposed  too  high  a  degree  of  diligence  on  the 
company,  and  It  Is  not  apparent  from  the  report 
what  precise  precautions  It  was  contended  that 
the  company  should  have  adopted. 

II.  Statutes  requiring  frogs;  etc.,  to  be  blocked. 

In  many  Jurlshlctlons  the  obligations  of  rail- 
way companies  In  regard  to  blocking  have  been 
definitely  fixed  by  statute,  the  failure  to  comply 
with  such  a  statute  being,  of  course,  negligence 
per  se.  Cincinnati,  H.  ft  D.  R.  Co.  v.  Van  Home 
(1805)  87  U.  B.  App.  262.  69  Fed.  Rep.  139,  16 
C.  C.  A.  182 ;  Craig  v.  Lake  Erie  ft  W.  R.  Co. 
(1896)  85  Ohio  L.  J.  15. 

That  the  duty  they  Impose  Is  also  personal 
and  nonassignable  in  such  a  sense  that  a  railway 
company  cannot  relieve  itself  from  responsi- 
bility by  delegating  its  performance  to  an  em- 
ployee, see  Le  May  v.  Canadian  P.  R.  Co.  (1890) 
17  Ont.  App.  Rep.  293. 

The  statutes  requiring  blocking  to  be  used 
are  as  follows : 

Michigan  :  Laws  1888,  No.  174,  i  22,  3  How. 
Stat,  i  3397  (a).  See  also  Ashman  v.  Flint  ft 
P.  M.  R.  Co.  (1892)  00  Mich.  567,  51  N.  W.  645. 

The  duty  imposed  by  this  statute  Is  not  ful- 
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Smith  V.  Baker  [1891]  A.  C.  352;  Thomas 
V.  Quartermaine,  L.  R.  18  Q.  B.  Div.  685; 
O'Maley  v.  Houth  Boston  Gaslight  Co.  158 
Mas8.  135,  47  L.  R.  A.  161,  32  N.  E.  1119; 
New  Jersey  d  N.  Y.  R.  Co,  v.  Young,  1  U.  S. 
App.  96,  49  Fed.  Rep.  723,  1  C.  C.  A.  428; 
Hough  V.  Tewas  d  P,  R,  Co,  100  U.  S.  213, 
25  L.  ed.  612;  Ck)oley,  Torts,  S  569;  Clarke 
V.  Holmes,  7  Hurlst.  &  N.  937 ;  Baddeley  v. 
Oranville,  L.  R.  19  Q.  R  Div.  423;  Boyd  v. 
Brazil  Block  Coal  Co,  (Ind.  App.)  50  N.  B. 
368;  Durant  v.  Lexington  Coal  Min,  Co.  97 
Mo.  62,  10  S.  W.  484. 

The  exemption  of  the  master  from  liability 
to  a  servant  for  an  injury  resulting  from  a 
risk  or  danger  of  the  employment  which  the 
servant  knows  and  appreciates  grows  out  of, 
and  depends  upon,  the  contract  of  employ- 
ment. 

Bailey,  Personal  Injuries  Relating  to 
Master  &  Servant,  180;  Hough  v.  Texas  d  P. 
R.  Co,  100  U.  S.  213,  25  L.  ed.  612;  Tuttle  v. 
Detroit,  G,  H,  d  M,  R.  Co,  122  U.  S.  195,  30 
L.  ed.  1116,  7  Sup.  Ct.  Rep.  1166;  Chicago, 
M.  d  8t,  P.  R,  Co.  V.  Ross,  112  U.  S.  382,  28 
L.  ed-  789,  6  Sup.  Ct.  Rep.  184;  Northern  P, 
R.  Co.  y.  Herbert,  116  U.  S.  647,  29  L.  ed. 
758,  6  Sup.  Ct.  Rep.  690;  Gardner  v.  Michi- 
gan C.  R,  Co.  150  U.  S.  349,  37  L.  ed.  1107, 
14  Sup.  Ct.  Rep.  140;  Union  P.  R.  Co.  v. 
O'Brien,  161  U.  S.  461,  40  L.  ed.  766,  16  Sup. 
Ot  Rep.  618;  Texas  d  P.  R.  Co.  v.  Archibald, 


170  U.  S.  665,  42  L.  ed.  1188,  18  Sup.  Ot. 
Rep.  777. 

It  is  not  a  valid  defense  as  against  an  ac- 
tion for  negligence  per  se. 

No  contract  is  valid  whereby  an  employee 
of  a  railroad  company  undertakes  for  a  stipu> 
lated  BTim,  or  in  consideration  of  employ- 
ment, not  to  hold  the  company  liable  for 
n^ligently  injuring  him. 

Lake  Shore  d  U.  8.  R.  Co*  v.  Spangler,  44 
Ohio  St  471.  68  Am.  Rep.  833,  8  N.  £.  467 ; 
Louisville  d  N.  R,  Co,  v.  Orr,  91  Ala.  648,  a 
So.  360;  Hissong  v.  Richmond  d  D.  R.  Co.  91 
Ala.  514,  8  So.  776;  Richmond  d  D.  R,  Co.  v. 
Jones,  92  Ala.  218,  9  So.  276;  Hartford  F. 
Ins,  Co,  V.  Chicago,  M,  d  St,  P,  R.  Co.  36  U. 
S.  App.  152,  70  Fed.  Rep.  201,  17  C.  C.  A.  62, 
30  L.  R.  A.  193 ;  Miller  v.  Chicago,  B.  d  Q. 
R.  Co,  65  Fed.  Rep.  305;  Chicago,  B.  d  Q. 
R,  Co.  V.  IftWer,  40  U.  S.  App.  448,  76  Fed. 
Rep.  440,  22  C.  C.  A.  264;  Owens  v.  Balti- 
more d  0.  R.  Co.  36  Fed.  Rep.  715,  1  L.  R.  A. 
75. 

If  plaintiff  were  chargeable  with  construc- 
tive knowledge  that  the  frogs  or  guard  raila 
generally  were  not  blocked,  then  he  must  be 
equally  chargeable  with  knowledge  of  the 
fact  that  the  company  was  experimenting 
with  blocks  preparatory  to  introducing  them 
generally. 

Such  conduct  of  the  company  amounted 


filled  by  the  adoption  of  a  method  of  blocking 
which  the  ordinary  use  of  the  road  renders  in- 
effectual In  two  or  three  days, —  In  this  case  by 
the  wheel  flange  wearing  down  the  blocking  so 
far  that  it  became  practically  useless.  The  al- 
teroative  safe  method  suggested  was  to  giye  the 
blocking  a  grooTed  or  furrowed  surface  so  as 
to  allow  the  flanges  of  the  wheels  to  pass  with- 
out interference.  Bastman  ▼.  Lake  Shore  &  M. 
S.  B.  Co.  (1894)  101  Mich.  597.  60  N.  W.  S09. 

Ohio:  Rev.  Stat.  7th  ed.  i  9822.  86  Ohio 
Laws.  105.  March  23.  1888. 

The  word  "employee,"  in  this  statute  means 
all  those  who,  *'by  rightful  authority  of  the  com- 
pany, are  engaged  in  the  business  of  walking 
over  these  frogs  and  guard-rails,"  although  em- 
ployed and  paid  by  another  company.  Atkyn 
V.  Wabash  R.  Co.  (1889)  41  Fed.  Rep.  193. 

Upon  familiar  principles,  the  fine  imposed  by 
this  statute  does  not  exclude  an  action  for  dam- 
ages. New  York.  C  &  St.  L.  R.  Co.  v.  Lambright 
(1891)  5  Ohio  C.  C.  433. 

Rhode  Island  :     Laws  1894,  chap.  1282,  i  1. 

Wisconsin :  Laws  1889,  chap.  123,  Sanborn  k 
Berryman  Anno.  Stat.  I  1809  (a)  ;  Curtis  v. 
Chicago  &  N.  W.  R.  Co,  (1897)  95  Wis.  460.  70 
N.  W.  665. 

Canada :  The  blocking  of  frogs  on  all  rail- 
ways under  the  control  oif  the  Dominion  legisla- 
ture in  Canada  is  prescribed  by  i  262,  railway 
act  51  Vict.  chap.  29. 

The  proviso  in  subsection  4  of  this  section, 
allowing  the  fllling  there  mentioned  to  be  left 
out  in  the  winter  months  by  permission  of  the 
railway  committee,  is  not  applicable  to  the  flll- 
ing prescribed  in  subsection  3.  Washrngton  v. 
Grand  Trunk  R.  Co.  (1897)  28  Can.  S.  C.  184, 
Eeyersing  (1897)  24  Ont.  App.  Rep.  183. 

A  switch  foreman  injured  while  uncoupling 
cars,  by  having  bis  foot  caught  in  a  frog,  is  a 
"person  injured"  within  the  meaning  of  these 
sections.  Le  May  v.  Canadian  P.  R.  Co.  (1890) 
18  Ont.  Rep.  314,  Affirmed  17  Ont.  App.  Rep.  293. 

By  the  existing  Ontario  workmen's  compensa- 
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tion  for  injuries  act,  65  Vict.  chap.  30  (Ont. 
Rev.  Stat.  1897,  chap.  160,  |  6,  subsec.  8),  rail- 
way companies  are  required  to  block  frogs. 
See  also  a  similar  provision  in  the  earlier  act 
of  49  Vict.  chap.  28  (Ont.  Rev.  Stat.  1887,  chap. 
141.  i  4.  subsec.  3). 

III.  Want  0f  blocking  considered  as  a  risk  as- 
sumed by  the  servant. 

In  many  cases  the  question  whether  a  want 
of  blocking  imports  negligence  on  the  master's 
part  may  become  of  no  practical  importance  in 
view  of  the  fact  that  the  servant  brings  himself 
within  the  operation  of  the  familiar  rule  that 
he  cannot  recover  for  injuries  caused  by  his  con- 
tinuing to  expose  himself  to  dangers  of  which 
he  had  actual  or  constructive  notice.  The  plain- 
tiff's action  was  deemed  to  be  barred  on  this 
ground  In  the  following  cases:  Appel  v.  Buf- 
falo, N.  Y.  k  P.  R.  Co,  (1888)  111  N.  Y.  550. 
19  N.  B.  93  (switchman  after  working  for  sev- 
eral years  in  a  yard  is  presumed,  as  matter  of 
law,  to  understand  the  risks  created  by  the 
want  of  blocking)  :  Southern  P.  Co.  v.  Seley 
(1894)  152  U.  S.  145,  38  L.  ed.  391,  14  Sup.  Ct. 
Rep.  530  (dangers  arising  from  the  use  of  un- 
blocked frogs  in  a  certain  yard  presumed  to  be 
accepted  by  a  conductor  of  freight  trains,  whose 
duty  frequently  brought  him  into  that  yard)  ; 
Spencer  v.  New  York  C.  &  H.  R.  R.  Co.  (1893) 
67  Hun,  196,  22  N.  Y.  Supp.  100  (plaintiff  had 
been  working  near  the  frog  for  an  hour  and  a 
half  in  broad  daylight,  and  the  frog  was  In  plain 
sight)  ;  Rush  v.  Missouri  P.  R.  Co.  (1887)  35 
Kan.  129,  12  Pac.  582  (switchman  who  has  been 
working  for  two  months  in  a  yard  Is  affected 
with  notice  of  the  want  of  blocking  between  a 
guard  and  main  rail  at  a  certain  place). 

To  same  effect,  see  Ames  v.  Lake  Shore  k  M. 
S.  R.  Co.  (1893)  135  Ind.  363,  35  N.  E.  117  : 
St.  Louis,  I.  M.  k  S.  R.  Co.  v.  Davis  (1892)  55 
Ark.  462,  IS  S.  W.  628  (1801)  54  Ark.  380', 
15  8.  W.  895 ;  Lake  ^ore  ft  M.  S.  R.  Co.  v.  Mc^ 
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to  a  notification  to  him  that  it  intended 
ahortlj  to  block  the  guard  rails. 

It  was  an  implied  promise,  and  plaintiff 
should  be  presumed  to  have  relied  upon  it  as 
upon  anj  promise  to  repair  a  defect. 

Northern  F.  R.  Co.  v.  Bahcock,  154  U.  S. 
190,  38  L.  ed.  958,  14  Sup.  Ct.  Rep.  978; 
Monsarrat  y.  Keegan,  58  U.  S.  App.  377,  8ub 
fumt.  VaUejf  R.  Co.  t.  Keegan,  87  Fed.  Rep. 
855,  31  a  C.  A.  255. 

Jf esfTS.  Harmon^  Colaton*  Goldamitl&t 
A  HcMidljy  for  defendant  in  error: 

ILnowing  the  fact  that  no  rails  were 
blocked,  plaintiff's  ignorance  about  this  par* 
ticolar  rail  would  have  been  of  no  conse- 
quence. 

Missouri  P.  R.  Co.  T.  Somera,  71  Tex.  700, 
9  S.  W.  741;  Kokn  v.  McNulta,  147  U.  S. 
238,  37  Lu  ed.  150,  13  Sup.  Ot  Rep.  298. 

Hla  duties  brought  him  constantly  over 
and  about  these  frogs  and  guard  rails,  so 
that  a  man  exercising  his  sight  and  employ- 
ing hia  ordinary  senses  could  not  have 
avoided  discovering  and  knowing  the  fact 
that  the  guard  rail  was  not  block^l,  and  un- 
derstanding such  danger  as  resulted  from 
that  fact. 

Appel  V.  Buffalo,  N.  T.  d  P.  R.  Co.  Ill  N. 
Y.  553,  19  N.  £.  93;  Bouthem  P.  Co.  v. 
Seley,  152  U.  S.  154,  38  L.  ed.  395,  14  Sup. 
Ct.  RJep.  530. 

Whatever  the  negligence  of  one  party,  it 
is  not  the  proximate  cause  of  an  injury  re- 


sulting to  the  other,  if  the  other,  after  dis- 
covering such  negligence,  might  have 
avoided  its  consequence  by  reasonable  pru- 
dence on  his  own  part. 

Assuming  that  when  plaintiff  was  hurt  de- 
fendant was  presently  violating  the  statute 
to  plaintiff's  knowledge,  this  would  not  eui- 
title  him  to  recover  on  the  facts  shown  here. 

Knisley  v.  Pratt,  148  N.  Y.  372,  32  L.  K 
A.  367,  42  N.  £.  986;  O'Ualey  v.  Bouth  Bos- 
ton Gaslight  Co.  158  Mass.  135,  47  L.  R.  A. 
161,  32  N.  £.  1119;  E.  8.  Biggins  Carpet  Co. 
V.  O'Keefe,  51  U.  S.  App,  74,  79  Fed,  Rep. 
900,  25  C.  C.  A.  220;  Graves  v.  Brewer,  4 
App.  Div.  327,  38  N.  Y.  Supp.  566;  Krause 
V.  Morgan,  53  Ohio  St.  26,  40  N.  E.  886; 
Pittalurgh  d  W.  Coal  Co,  v.  Eatievenard,  5S 
Ohio  St.  43,  40  N.  E.  725;  Atkyn  v.  Wahaah 
R.  Co.  41  Fed.  Rep.  193;  Cleveland,  C.  C.  d 
8t.  L.  R.  Co.  V.  Baker,  63  U.  S.  App.  553,  91 
Fed.  Rep.  224,  33  C.  C.  A.  468;  Victor  Coal 
Co.  V.  Muir,  20  Colo.  320,  26  L.  R.  A.  435,  39 
Pac.  378;  Holum  v.  Chicago,  M.  d  Bt.  P.  R. 
Co.  80  Wis.  299,  50  N.  W.  99;  Grand  v. 
Michigan  C.  R.  Co.  83  Mich.  564,  11  L.  R.  A. 
402,  47  N.  W.  837 ;  Taylor  v.  Carew  Mfg.  Co, 
143  Mass,  470,  10  N.  £.  308;  Wood,  Master 
&  Servanti  9  397. 

Injuries  from  unblocked  frogs  and  rails 
come  within  the  rule  of  obvious  risk. 

Southei-n  P.  Co.  v.  Beley,  152  U.  S.  145,  3d 
L.  ed.  391,  14  Sup.  Ct  Rep.  530;  Lake  Bhore 
d  M.  B.  R.  Co.  V.  MoCormiok,  74  Ind.  440; 


Cormlck  (1881)  74  Ind.  440;  Chicago,  B.  ft  Q. 
B.  Co.  V.  Smith  (1885)  18  III.  App.  119;  Mc- 
Ginals  V.  Canada  Southern  Bridge  Co.  (1882) 
49  Mich.  466,  13  N.  W.  819. 

The  danger  arising  from  the  want  of  a  block 
between  a  rail  and  a  gaard  rail  at  a  switch  Is 
so  obvious  that  even  an  Inexperienced  brake- 
man  wUl,  as  matter  of  law,  be  presumed  to  un- 
derstand the  risk  incident  to  working  without 
it  Mayes  v.  Chicago,  B.  I.  ft  P.  R.  Co.  (1884) 
63  Iowa,  562,  14  N.  W.  840.  19  N.  W.  680,  modi- 
fylng  on  r^earing  the  opinion  expressed  at  the 
first  hearing, — that  It  was  for  the  Jury  to  say 
whether  the  inexperience  of  the  brakeman  was 
a  sufficient  excuse  for  his  nonappreciation  of 
the  danger. 

A  railway  servant  is  not  necessarily  debarred 
from  recovery  for  an  injury  caused  by  a  want 
of  blocking  at  a  frog,  for  the  reason  that,  al- 
though he  did  not  know  that  the  frog  in  ques- 
tion was  not  blocked,  he  knew  that  some  of  the 
frogs  were  not  blocked.  Sherman  v.  Chicago, 
M.  ft  St.  P.  R.  Co.  (1886)  84  Minn.  269,  25  N.  W. 
593  i Instruction  to  opposite  effect,  rightly  re- 
fused). The  court  said:  "If  the  defendant's 
habit,  custom,  or  mode  of  doing  business  at  that 
yard  was  to  protect  the  frogs  by  blocks, — If  that 
was  the  rule  of  Its  conduct, — Sherman  had  a 
right  to  assume,  where  he  had  not  notice  to  the 
contrary,  that  such  mode  or  custom  had  been 
followed  In  respect  to  any  particular  frog.  He 
had  a  right  to  assume,  in  the  absence  of  such 
notice,  that  the  defendant  had  acted  according 
to  the  general  rule  adopted  by  It  for  Its  business, 
although  he  may  have  known  some  Instances  In 
which  it  had  not  done  so.  The  omission  at  that 
yard  to  put  in  the  blocks,  not  as  a  general  rule, 
bat  In  isolated  instances,  would  not  make  out 
a  case  like  that  of  the  Hughes  Case,  of  an  un- 
safe and  careless  custom  or  habit  of  doing  busi- 
ness, known,  or  which  by  the  use  of  his  senses 
oug^t  to  be  known,  to  an  employee;  In  which 
case  the  employee,  by  continuing  in  the  employ- 
ment without  objection  on  his  part,  or  promise 
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on  the  part  of  the  master  to  change  it,  is  held 
to  assume  the  risk  Incident  to  that  mode  of  do- 
ing the  business.  A  single  InaUnce,  or  any 
numt>er  of  Instancea  not  amounting  to  a  custom 
or  mode  of  business,  of  culpable  negligence  on 
the  part  of  the  master,  will  not  cast  on  the  em- 
ployee the  risk  of  subsequent  or  other  similar 
acts  of  negligence." 

In  Quebec  the  risk  of  a  brakeman*s  catching: 
his  foot  In  an  unblocked  frog  seems  to  be  re* 
garded  as  an  ordinary  risk  incidental  to  his  em- 
ployment. Bourgeault  v.  Grand  Trunk  R.  Coi 
(1887)  Mont.  L.  R.  6  S.  C.  249,  holding  the 
plaintiff  unable  to  recover  upon  an  allegation- 
that  the  frog  was  out  of  order. 

As  It  is  manifest  that  a  split  switch  cannot  be 
blocked  without  destroying  its  elflclency,  the 
risk  arising  from  the  absence  of  blocking  In 
this  case  is  one  of  those  assumed  by  a  man  who- 
enters  the  service  of  a  railroad  company  which, 
to  bis  knowledge,  uses  such  swltchea  Grandi 
V.  Michigan  C.  R.  Co.  (1890)  83  Mich.  564,  11 
L.  B.  A.  402,  47  N.  W.  887. 

It  should  be  remembered  that,  under  the  Mis- 
souri doctrine,  a  brakeman  Is  not  debarred  from 
recovery  for  Injuries  received  by  a  want  of  block- 
Ing  merely  because  he  knew  of  such  want.  It 
must  also  be  shown  that  a  continuance  of  hia 
work  threatened  Immediate  danger  such  as  no 
prudent  man  would  encounter.  Huhn  v.  Mis- 
souri P.  R.  Co.  (1887)  92  Mo.  440.  4  S.  W.  987. 

As  the  servant  assumes  the  risk  incident  to 
the  use  of  bis  master's  appliances  in  the  condi- 
tion In  which  they  have  always  been  since  he 
begun  work.  In  so  far  as  be  Is  affected  with  no- 
tice of  such  condition,  a  general  verdict  for  the 
plaintiff  cannot  stand  where  It  Is  specially 
found  that  there  had  been  a  change  in  the  con- 
dition of  the  frogs  and  switches  on  defendant's 
road,  and  that  the  plaintiff  might  have  known 
of  such  condition  if  be  had  taken  pains  to  in- 
quire about  it.  Lake  Shore  ft  M.  S.  R.  Co.  b\ 
McCormick  (1881)  74  Ind.  440. 

C.  B.  L. 
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Wood  V.  Loohe,  147  Mass.  604,  18  N.  E.  578; 
MisaouH  P,  R.  Co,  v.  Baxter,  42  Neb.  793,  60 
N.  W.  1044;  Ru8h  v.  MiasouH  P.  R.  Co.  36 
Kan.  129,  12  Pac.  582;  Mayea  v.  Chicago,  R, 
/.  <§  P.  R.  Co.  63  Iowa,  562,  14  N.  W.  340,  19 
N.  W.  680;  Richmond  d  D.  R,  Co.  v.  Risdon, 
87  Va.  335,  12  S.  E.  786;  Bt.  Louia,  I.  M.  d 
S.  R.  Co,  V.  Davia,  54  Ark.  389, 15  S.  W.  896; 
Wilson  V.  Winona  d  8t,  P.  R,  Co.  37  MiDn. 
526,  33  N.  W.  908. 

Taf  t.  Circuit  Judge,  delivered  the  opinion 
of  the  court: 

In  the  absence  of  the  statute,  and  upon 
common-law  principles,  we  have  no  doubt 
that  in  this  case  the  plaintiff  would  be  held 
to  have  assumed  the  risk  of  the  absence  of 
blocks  in  the  guard  rails  and  switches  of  the 
defendant.  His  denial  of  knowledge  of  the 
fact  that  the  particular  guard  rail  causing 
the  injury  was  unblocked  is  entirely  imma- 
terial. Nor  is  his  vague  statement  that  he 
was  so  busy  as  not  to  notice  whether  the 
rails  and  switches  of  plaintiff  generally  were 
imblocked  in  a  yard  where  there  were  hun- 
dreds of  guard  raila  and  switches,  and  in 
'which  he  was  constantly  at  work  for  seven 
months,  of  more  significance  or  weight.  His 
evidence  upon  this  point  is  not  credHable  to 
him.  He  could  only  have  been  ignorant  of 
the  admitted  policy  of  the  defendant  in  re- 
spect to  blocks  through  the  grossest  failure 
of  duty  on  his  part  in  a  matter  that  much 
concerned  his  personal  safety  and  the  proper 
operation  of  the  road.  In  such  a  case  the 
.authorities  leave  no  doubt  that  the  servant 
assumes  the  risk  of  the  absence  of  the  blocks, 
«,nd  the  employer  cannot  be  charged  with 
actionable  negligence  towards  him.  South- 
ern P.  Co.  V.  Seley,  152  U.  S.  146,  38  L.  ed. 
-391,  14  Sup.  Ct.  Rep.  530;  Appel  v.  Buffalo, 
N.  T.  d  P.  R.  Co.  Ill  N.  Y.  550,  19  N.  E.  93 ; 
Richmond  d  D.  R.  Co.  v.  Riadon,  87  Va.  335, 
339,  12  S.  E.  786;  Wood  v.  Locke,  147  Mass. 
604,  18  N.  E.  578;  Lake  Shore  d  M.  8.  R.  Co. 
T.  McCormick,  74  Ind.  440;  Wabash  R.  Co. 
v.  Ray.  162  Ind.  392,  51  N.  E.  920;  Rush  v. 
MissouH  P.  R.  Co.  36  Kan.  129,  12  Pac.  582; 
Mayes  v.  Chicago,  R.  I.  d  P.  R.  Co.  63  Iowa, 
562,  14  N.  W.  340,  19  N.  W.  680;  Wilson  v. 
Winona  d  St.  P.  R.  Co.  37  Minn.  326,  33  N. 
W.  908;  Missouri  P.  R.  Co.  v.  Baxter,  42 
Neb.  793,  60  N.  W.  1044;  St.  Louis,  I.  M.  d 
B.  R.  Co.  y.  Davis,  54  Ark.  389,  15  S.  W.  895. 

The  sole  question  in  the  case  is  whether 
ihe  statute  requiring  defendant  railway,  on 
penalty  of  a  fine,  to  block  its  guard  rails 
and  frogs,  changes  the  rule  of  liability  of  the 
defendant,  and  relieves  the  plaintiff  from 
the  effect  of  the  assumption  of  risk  which 
would  otherwise  be  implied  against  him.  We 
have  already  had  occasion  to  consider  in  a 
more  or  less  direct  way  the  effect  of  the  stat- 
ute. Cincinnati,  H.  d  D.  R.  Co.  v.  Van 
Home,  37  U.  S.  App.  262,  69  Fed.  Rep.  139, 
16  G.  C.  A.  182;  Lake  Erie  d  W.  R.  Co.  v. 
Craig,  37  U.  S.  App.  654,  73  Fed.  Rep.  642, 
19  C.  G  A.  631.  In  these  cases  we  held  that 
the  failure  on  the  part  of  a  railway  com- 
pany to  comply  with  the  statute  was  negli- 
gence per  se.  A  further  consideration  of  the 
48  L.  R.  A. 


statute  confirms  our  view.  The  intention  ot 
the  legislature  of  Ohio  was  to  protect  the  em- 
ployees of  railways  from  injury  from  a  very 
frequent  source  of  danger  by  compelling  the 
railway  companies  to  adopt  a  well-known 
safety  device.  It  was  passed  in  pursuance 
of  the  police  power  of  the  state,  and  it  ex- 
pressly provided,  as  one  mode  of  enforcing 
it,  for  a  criminal  prosecution  of  the  delin- 
quent companies.  The  expression  of  one 
mode  of  enforcing  it  did  not  exclude  the 
operation  of  another,  and  in  many  respects 
more  efficacious,  means  of  compelling  com- 
pliance with  its  terms,  to  wit,  the  right  of 
civil  action  against  a  delinquent  railway 
company  by  one  of  the  class  sought  to  be  pro- 
tected by  the  statute  for  injury  caused  by  a 
failure  to  comply  with  its  requirements.  Un- 
less it  is  to  be  inferred  from  the  whole  pur- 
view of  the  act  that  it  was  the  legislative  in- 
tention that  the  only  remedy  for  breach  of 
the  statutory  duty  imposed  should  be  the 
proceeding  by  fine,  it  follows  that  upon 
proof  of  a  breach  of  that  duty  by  the  rail- 
way company,  and  injury  thereby  occasioned 
to  the  employee,  a  cause  of  action  is  estab- 
lished. Groves  v.  Wimhorr^  [1898]  2  Q.  B. 
402,  407 ;  Atkinson  v.  Netocastle  d  O.  Water- 
works Co.  L.  R.  2  Exch.  Div.  441 ;  Gorris  v. 
Scott,  L.  R.  9  Exch.  125.  In  this  case  there 
can  be  no  doubt  that  the  act  was  passed  to 
secure  protection  and  a  newly  defined  right 
to  the  employee.  To  confine  the  remedy  to 
a  criminal  proceeding  in  which  the  fine  to  be 
imposed  on  conviction  was  not  even  payable 
to  the  injured  employee  or  to  one  comiplain- 
ing,  would  make  the  law  not  much  more  than 
a  dead  letter.  The  case  of  Groves  v.  Wim- 
home  involved  the  construction  of  a  statute 
quite  like  the  one  at  bar,  and  a  right  of  ac- 
tion was  held  to  be  given  thereby  to  the  in- 
jured servant  in  addition  to  the  criminal 
prosecution.  The  courts  of  Ohio  have  given 
the  statute  under  discussion  the  same  con- 
struction. New  York,  C.  d  St.  L.  R.  Co.  v. 
Lamhright,  5  Ohio  C.  C.  433,  affirmed  by  the 
supreme  court  of  Ohio  without  opinion,  29 
Ohio  L.  J.  359. 

Do  a  knowledge  on  the  part  of  the  em- 
ployee that  the  company  is  violating  the 
statute,  and  his  continuance  in  the  service 
thereafter  without  complaint,  constitute 
such  an  assumption  of  the  risk  as  to  prevent 
recovery?  The  answer  to  this  question  is 
to  be  found  in  a  consideration  of  the  princi- 
ples upon  which  the  doctrine  of  the  assump- 
tion of  risk  rests.  If  one  employs  his  serv- 
ant to  mend  and  strengthen  a  defective  stair- 
case in  a  church  steeple,  and  in  the  course  of 
the  employment  part  of  the  staircase  gives 
way,  and  the  servant  is  injured  or  killed,  it 
would  hardly  be  claimed  that  the  master  was 
wanting  in  care  towards  the  servant  in  not 
having  the  staircase  which  fell  in  a  safe  con- 
dition. Why  not?  Because,  even  if  no  ex- 
press communication  is  had  upon  the  subject, 
the  servant  must  know,  and  the  master  must 
intend,  that  the  dangers  necessarily  incident 
to  the  employment  are  to  be  at  the  risk  of 
the  servant,  who  may  be  presumed  to  receive 
greater  compensation  for  the  work  on  ao- 
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wvmt  of  the  risk.  The  foregoing  is  an  ex- 
treme case,  perhaps,  but  it  fairly  illustrates 
the  principle  of  assumption  of  risk  in  the 
relation  of  master  and  servant.  Assumption 
of  risk  is  a  term  of  the  contract  of  employ- 
m^it,  express  or  implied  from  the  circum- 
stances of  the  employmentjby  which  the  serv- 
Ant  agrees  that  dangers  of  injury  obviously 
incident  to  the  discharge  of  the  servant's 
4aty  shall  be  at  the  servant's  risk.  In  such 
esses  the  acquiescence  of  the  servant  in  the 
conduct  of  the  master  does  not  defeat  a  right 
of  action  on  the  ground  that  the  servant 
•causes  or  contributes  to  cause  the  injury  to 
himself;  but  the  correct  statement  is  that  no 
right  of  action  arises  in  favor  of  the  servant 
M  all,  for,  under  the  terms  of  the  employ- 
ment^  the  master  violates  no  legal  duty  to 
the  servant  in  failing  to  protect  him  from 
dangers  the  risk  of  which  he  agreed  ex- 
pressly or  impliedly  to  assume.  The  master 
is  not,  therefore,  guilty  of  actionable  negli- 
gence towards  the  servant.  This  is  the 
most  reasonable  explanation  of  the  doctrine 
of  assumption  of  risk,  and  is  well  supported 
by  the  judgments  of  Lord  Justices  Bowen  and 
Fry  in  the  case  of  Thomas  v.  Quartermaine, 
JL  R.  18  Q.  B.  Div.  685,  695.  See  also  lan- 
guage of  Lord  Watson  in  Smith  v.  Baker, 
[1891]  A.  C.  325,  and  O'Maley  v.  South  Bos- 
ton Gaslight  Co.  158  Mass.  135,  32  N.  E. 
1119.  It  makes  logical  that  most  frequent 
«xceptlon  to  the  application  of  doctrine  by 
wbidi  the  employee  who  notifies  his  master 
of  a  defect  in  the  machinery  or  place  of  work, 
and  remains  in  the  service  on  a  promise  of 
repair,  has  a  right  of  action  if  injury  results 
from  the  defect  while  he  is  waiting  for  the 
repair  of  the  defect,  and  has  reasonable 
ground  to  expect  it.  Hough  v.  Tea<is  d  P. 
R,  Co.  100  U.  S.  213,  25  L.  ed.  612;  Northern 
P,  R.  Co.  V.  Babcook,  154  U.  8.  190,  38  L. 
«d.  958,  14  Sup.  Ct  Rep.  978;  Snow  v. 
Housatonic  R.  Co.  8  Allen,  441,  85  Am.  Dec. 
720;  Gardner  t.  Michigan  C.  R.  Co.  160  U. 
S.  349,  37  L.  ed.  1107,  14  Sup.  Ct.  Rep.  140. 
From  the  notice  and  the  promise  is  properly 
implied  the  agreement  by  the  master  that  he 
will  assume  fiie  risk  of  injury  pending  the 
making  of  the  repair. 

If,  then,  the  doctrine  of  the  assumption  of 
risk  rests  really  upon  contract,  the  only 
question  remaining  is  whether  the  courts 
will  enforce  or  recogxkize  as  against  a  serv- 
ant an  agreement,  express  or  implied  on  his 
part)  to  waive  the  performance  of  a  statu- 
tory duty  of  the  master  imposed  for  the  pro- 
tection of  the  servant,  and  in  the  interest  of 
the  public,  and  enforceable  by  criminal 
prosecution.  We  do  not  think  they  will.  To 
do  so  would  be  to  nullify  the  object  of  the 
statute.  The  only  ground  for  passing  such 
a  statute  is  found  in  the  inequality  of  terms 
upon  which  the  railway  company  and  its 
servants  deal  in  regard  to  the  dangers  of 
their  employment.  The  manifest  legislative 
purpose  was  to  protect  the  servant  by  posi- 
Hve  law,  because  he  had  not  previously 
shown  himself  capable  of  protecting  himself 
hy  contract;  and  it  would  entirely  defeat 
this  purpose  thus  to  permit  the  servant  '*to 
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contract  the  master  out"  of  the  statute.  It 
would  certainly  be  novel  for  a  court  to  recog- 
nize as  valid  an  agreement  between  two  per- 
sons that  one  should  violate  a  criminal  stat- 
ute; and  yet,  if  the  assumption  of  risk  is  the 
term  of  a  contract,  then  the  application  of  it 
in  the  case  at  bar  is  to  do  just  that.  The 
cases  upon  the  subject  are  by  no  means  sat- 
isfactory, and,  strange  as  it  may  seem,  but 
few  are  in  point.  There  is  one  English  case 
which  entirely  supports  our  conclusion,  and 
several  dicta  by  English  judges  of  like  tenor. 
Several  American  cases  on  their  facts  also 
sustain  the  principle,  though  it  must  be  con- 
fessed they  do  not  very  clearly  state  the 
true  ground  of  their  conclusion.  There  is 
one  Jonerican  case  which  is  directly  to  the 
contrary,  and  possibly  one  other  ought  so  to 
be  regarded.  There  are  several  American 
cases  that  are  said  to  be  opposed  to  our  view, 
but  an  examination  of  the  facts  in  each  will 
clearly  distinguish  them  from  the  case  at 
bar. 

In  the  case  of  Baddeley  v.  Cfranville,  L. 
R.  19  Q.  B.  Div.  423,  the  action  was  for  the 
wrongful  death  of  a  miner,  due  to  his  em- 
ployer's violation  of  a  statute,  and  the  de- 
fense of  assumption  of  risk  was  set  up.  Sec- 
tion 52  of  the  coal  mines  regulation  act  of 
1872  required  a  banksman  to  be  constantly 
present  while  the  men  were  going  up  or  down 
the  shaft,  but  it  was  the  regular  practice  of 
the  defendant,  as  the  plaintiff's  husband  well 
knew,  not  to  have  a  banksman  in  attendance 
during  the  night.  The  plaintiff's  husband 
was  killed,  in  coming  out  of  the  mine  at 
night,  by  an  accident  arising  through  the 
absence  of  a  banksman.  It  was  held  that 
the  plaintiff's  intestate  did  not,  by  contin- 
ued service  after  he  knew  of  the  violation  of 
the  statute,  thereby  assiune  the  risk  of  dan- 
ger therefrom.  The  court  says  (page  426)  : 
''An  obligation  imposed  by  statute  ought  to 
be  capable  of  enforcement  with  respect  to  all 
future  dealings  between  parties  affected  by 
it.  As  to  the  result  of  past  breaches  of  the 
obligation,  people  may  come  to  what  agree- 
ments they  like,  but  as  to  future  breaches  of 
it  there  ought  to  be  no  encouragement  given 
to  the  making  of  on  agreement  between  A. 
and  B.  that  B.  shall  be  at  liberty  to  break 
the  law  which  has  been  passed  for  the  pro- 
tection of  A.  .  .  .  If  the  supposed  agree- 
ment .  .  .  comes  to  this:  that  the  mas- 
ter employs  the  servant  on  the  terms  that 
the  latter  shall  waive  the  breach  by  the  mas- 
ter of  an  obligation  imposed  on  him  by  stat- 
ute, and  shall  connive  at  his  disregard  of  the 
statutory  obligation  imposed  on  him  for  the 
benefit  of  others  as  well  as  of  himself,  such 
an  agreement  would  be  in  violation  of  pub- 
lic policy,  and  ought  not  to  be  listened  to." 

The  judges  deciding  the  case  of  Thomas  v. 
Quartermaine,  L.  R.  18  Q.  B.  Div.  685,  696, 
703,  had  affirmed  the  view  that  assumption 
of  risk  did  not  apply  to  the  neglect  of  a  spe- 
cific statutory  duty  imposed  for  the  benefit 
of  a  class,  but  it  was  not  the  case  before 
them.  They  said  that  the  case  of  Clarke  v. 
Holmes,  7  Hurlst  &  N.  937,  6  Hurlst.  &  N. 
349,  proceeded  on  this  ground,  though  it  is 
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difficult  to  find  the  ground  stated  in  the  opin- 
ions. Durant  v.  Leasvngton  Coal  Min,  Go.  97 
Mo.  62.  10  S.  W.  484;  Grand  v.  Miohigan  O. 
R,  Co.  83  Mich.  564,  11  L.  R.  A.  402,  47  N. 
W.  837 ;  Litchfield  Coal  Co.  v.  Taylor,  81  III. 
590;  and  Boyd  v.  Brazil  Block  Coal  Co.  (Ind. 
App.)  50  N.  E.  368, — were  all  cases  where 
assumption  of  risk  would  have  been  a  com- 
plete defen&e  if  applicable  in  case  of  a  fail- 
ure by  the  master  to  discharge  a  statutory 
duty  to  the  servant,  and  the  latter's  express 
or  implied  acquiescence  therein;  and  yet  the 
servant  was  given  judgment.  The  reasons 
stated  in  some  of  these  cases  for  the  conclu- 
sion are  not  entirely  8a;tisfactory,  and  in  the 
cases  from  Illinois  and  Indiana  no  distinc- 
tion is  made  between  the  doctrine  of  assump- 
tion of  risk  and  of  contributory  negligence, 
but  they  are  all  authorities  on  their  facts 
for  our  conclusion.  The  case  of  Knisley  v. 
Pratt,  148  N.  Y.  382,  32  L.  R.  A.  367,  42  N. 
E.  986,  however,  presented  the  precise  ques- 
tion for  decision,  and  the  court  ot  appeals 
held  expressly  that  a  servant,  by  continuing 
in  the  employment  of  a  master  who  is  vio- 
lating a  statute  passed  to  protect  the  serv- 
ant, does  assiune  the  risk  of  danger  from 
such  violation,  and  cannot  make  it  the 
groimd  of  recovery.  Thir  is  followed  by  the 
circuit  court  of  appealf  ior  the  second  cir- 
cuit in  a  New  York  cats.  E.  8.  Biggins  Car- 
pet Co.  V.  O'Keefe,  61  U.  8.  App.  74,  79  Fed. 
Rep.  900,  25  C.  C.  A.  220.  The  court  of  ap- 
peals of  New  York,  in  Huda  v.  American 
Glucose  Co.  154  N.  Y.  474,  482.  40  L.  R.  A. 
411,  48  N.  E.  897,  does  not  treat  the  question 
decided  in  the  Knisley  Case  as  controlling 
the  case  of  servants  acquiescing  in  and  as- 
suming the  risk  of  a  violation  of  a  fire-es- 
cape statute  by  their  master,  and  the  court 
declined  to  decide  it.  The  decision  in  the 
Knisley  Case  is  largely  based  on  the  decision 
of  0*Maley  v.  South  Boston  Gaslight  Co.  158 
Mass.  135,  47  L.  R.  A.  161,  32  N.  E.  1119, 
and  Goodridge  v.  Washington  Mills  Co.  160 
Mass.  234,  35  N.  £.  484.  We  think  the 
learned  court  of  appeals  of  New  York  failed 
to  observe  that  the  0*Maley  and  Goodridge 
Cases  were  not  suits  under  a  statute  defining 
and  enjoining  a  specific  duty  of  a  master  for 
the  protection  of  servants,  but  were  suits 
imder  an  employer's  liability  act,  which  re- 
lieved the  servant  from  the  burden  of  certain 
defenses  by  the  master  in  suits  for  injury 
sustained  by  him  while  in  his  master's  em- 
ploy, but  did  not  attempt  to  change  the  mas- 
ter's duty  to  the  servant,  or  to  change  the 
standard  of  negligence  between  them  as  that 
was  fixed  at  common  law.  Hence  it  was  held 
by  the  supreme  judicial  court  of  Massachu- 
setts that  the  doctrine  of  assumption  of  risk 
applied  to  suits  under  the  statute  as  at  com- 
mon law,  and  Thomas  v.*  Qua/rtermuine,  L. 
R.  18  Q.  B.  Div.  685,  which  was  also  a  suit 
under  an  employer's  liability  act,  was  much 
relied  on.  And  yet  in  Thomas  v.  Quarter- 
maine,  as  we  have  seen,  the  two  lord  jus- 
tices, forming  the  majority  deciding  the  case, 
expressly  pointed  out  that  in  a  suit  under  a 
statute  positively  fixing  a  standard  of  duty 
the  doctrine  of  assumption  of  risk  could  not 
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be  applied.  The  distinction  between  the  em- 
ployer's  liability  act  and  acts  for  the  protec- 
tion of  servants  in  the  nature  of  police  1^- 
islation,  like  the  act  under  consideration,  ia 
clearly  shown  in  Griffiths  v.  Dudley,  L.  R. 
9  Q.  B.  Div.  357,  where,  though  the  court 
held  that  a  servant  might  ^'contract  the  em- 
ployer out"  of  liability  under  the  former  act^ 
it  was  said  that  this  could  not  be  done  in  re- 
spect of  liability  arising  under  a  statute  like 
the  one  at  bar^  passed  for  the  protection  of 
servants.  The  Knisley  Case,  which,  in  our 
judgment,  was  wrongly  decided,  and  many 
others  in  which  a  right  conclusion  was- 
reached,  seem  to  us  to  confuse  an  agreement 
to  assume  the  risk  of  an  employment,  as  it 
is  known  to  be  to  the  servant,  and  his  con- 
tributory negligence.  That,  under  certain 
circumstances,  the  one  sometimes  comes  very 
near  the  other,  and  cannot  easily  be  distin- 
guished from  the  other,  may  be  conceded; 
but  in  most  cases  there  is  a  broad  line  of  dis- 
tinction, and  it  is  so  in  this  case.  For  yeara 
employees  worked  in  railroad  yards  in  which 
blocks  were  not  used,  and  yet  no  one  would 
charge  them  with  negligence  in  so  doing. 
The  switches  and  rails  were  mere  perils  of 
the  employment.  Assumption  of  risk  is  va 
such  cases  the  acquiescence  of  an  ordinarily 
prudent  man  in  a  known  danger,  the  risk  of 
which  he  assumes  by  contract.  Contribu- 
tory negligence  in  such  cases  is  that  action 
or  nonaction  in  disregard  of  personal  safety 
by  one  who,  treating  the  known  danger  as  a 
condition,  acts  with  respect  to  it  without  due 
care  of  its  consequences.  The  distinction 
has  been  recognized  by  the  Supreme  Court  of 
the  United  States.  In  Union  P.  R.  Co.  v. 
O'Brien,  101  U.  S.  451,  40  L.  ed.  766,  16  Sup. 
Ct.  Rep.  618,  the  court  said:  "The  second 
instruction  was  properly  refused  because  it 
confused  two  distinct  propositions, — that  re- 
lating to  the  risks  assumed  by  an  employee 
in  entering  a  given  service,  and  that  relating^ 
to  the  amount  of  vigilance  that  should  be  ex- 
ercised under  given  circumstances." 

In  Hesse  v.  Columbus,  ^\  &  H,  R,  Co.  5& 
Ohio.  St.  167,  169,  50  N.  E.  355,  Judge 
Shauck,  speaking  for  the  supreme  court  of 
Ohio,  said:  "Acquiescence  with  knowledge 
is  not  synonymous  with  contributory  negli- 
gence. One  having  full  knowledge  of  de- 
fects in  machinery  with  which  he  is  em- 
ployed may  use  the  utmost  care  to  avert  the 
dangers  which  they  threaten." 

The  distinction  is  exceedingly  well  brought 
out  in  Cleveland,  C.  C,  d  8t,  L.  R,  Co.  t. 
Baker,  63  U.  S.  App.  653,  91  Fed.  Rep.  224,. 
33  C.  C.  A.  468,  by  Judge  Woods,  speaking 
for  the  circuit  court  of  appeals  for  the  sev- 
enth circuit.  There  the  action  was  for  dam- 
ages against  a  railroad  company  for  injury 
sustained  by  reason  of  a  breach  of  a  Federal 
statute  requiring  the  company  to  furnish 
grab  irons.  The  statute,  out  of  abundant 
caution,  expressly  provides  that  the  contin- 
ued service  of  the  employee  with  knowledge 
of  the  breach  of  statutory  duty  by  the  com- 
pany should  not  be  regarded  as  an  assump- 
tion of  the  risk.  The  court  held  that  this 
proviso  did  not  prevent  the  company  from 
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successfully  maintaining  the  defense  of  con- 
tributory  negligence.  Assumption  of  risk 
and  contributory  negligence  approximate 
where  the  danger  is  so  obvious  and  immi- 
n^t  that  no  ordinarily  prudent  man  would 
assume  ihe  risk  of  injury  therefrom.  But 
where  the  danger,  though  present  and  ap- 
preciated, is  one  which  many  men  are  in  the 
habit  of  assuming,  and  which  prudent  men 
who  must  earn  a  Hying  are  willing  to  as- 
sume for  extra  compensation,  one  who  as- 
sumes the  ride  cannot  be  said  to  be  guilty  of 
coDtributory  negligence  if,  having  in  view 
the  risk  of  danger  assumed,  he  uses  care  rea- 
sonably commensurate  with  the  risk  to  avoid 
injurious  consequences.  One  who  does  not 
use  such  care^  and  who,  by  reason  thereof, 
suffers  injury,  is  guilty  of  contributory  neg- 
ligence, and  cannot  recover,  because  he,  and 
not  the  master,  causes  the  injury,  or  because 
they  jointly  cause  it.  Many  authorities 
hold  that  contributory  negligence  is  a  de- 
fense to  an  action  founded  on  a  violation  of 
statutory  duty,  and  this  undoubtedly  is  the 
proper  view.  Such  is  the  case  of  Krauae  v. 
Morgan,  53  Ohio  St.  26,  40  N.  E.  886,  where 
the  employee,  in  spite  of  a  warning  from  his 
superior,  and  in  the  face  of  the  most  palp- 
able dai^r,  exposed  himself  to  certain  in- 
jury, and  then  sought  to  hold  his  employer 
liable  because  he  had  not  employed  the  stat- 
utory methods  of  protecting  him  from  the 
danger.  In  Lake  Erie  d  W.  R.  Co,  v.  Craig, 
37  tJ,  8.  App.  654,  73  Fed.  Rep.  642,  19  0. 
C.  A.  631,  we  held  that  the  Krauae  Case  was 
one  of  contributory  negligence,  and  followed 


it  as  such.  The  syllabus  confuses  the  dif- 
ference between  assimiption  of  risk  and  con- 
tributory negligence  but  the  syllabus  and 
opinion  are,  of  course,  to  be  restrained  to  the 
facts.  The  following  cases,  relied  on  by 
counsel  for  the  railway  company,  were  also 
cases  of  contributory  negligence  in  suits  for 
violation  of  specific  statutory  duty:  Pitts- 
hurgh  d  W.  Coal  Co,  v.  Estievenard,  63  Ohio 
St  43,  40  N.  E.  725;  Victor  Coal  Co.  v.  Muir, 
20  Colo.  320,  26  L.  R.  A.  435,  38  Pac.  378; 
Holum  V.  Chicago,  M.  d  St.  P.  R.  Co.  80  Wis. 
299,  50  N.  W.  99;  Grand  v.  Michigan  C.  R. 
Co.  83  Mich.  564,  11  L.  R.  A.  402,  47  N.  W. 
837 ;  and  Taylor  v.  Caretc  Mfg.  Co.  143  Mass. 
470,  10  N.  E.  308.  In  the  last  two  cases  the 
distinction  between  contributory  negligence 
and  assumption  of  risk  is  clearly  referred 
to. 

For  the  reasons  given,  we  think  the  court 
below  was  in  error  in  holding  that  the  plain- 
tiff assumed  tne  risk  of  injury  from  the  fail- 
ure of  the  defendant  to  comply  with  the  stat- 
ute passed  for  his  protection,  and  that  the 
case  should  have  been  submitted  to  the  jury 
on  the  issue  whether,  assuming  the  unblocked 
guard  rails  and  frogs  as  a  condition  of  the 
situation,  he  used  due  care  to  avoid  injury 
therefrom. 

Judgment  reversed,  at  costs  of  the  defend- 
ant, with  directions  to  order  a  new  trial. 

Petition  for  certiorari  to  remove  case  to 
Supreme  Court  of  United  States  denied  Oc- 
tober 16,  1899. 
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SUCCESSION  OF  Francois  MEUNIER. 
(52  La.  Ann.  79.) 

*1.  TKe  Jndsineiit  appealed  from  an- 
■aUed  the  will  and  the  probate  thereof, 
And  recognised  plaintiffs  as  heirs  of  the  de- 
ceased. But  it  did  not  In  terms  send  them 
Into  possession,  nor  was  there  an  award 
ssalnst  the  executors,  specifically,  for  a  sum 
as  representing  the  net  proceeds  o<  the  estate 
In  their  hands.  Held,  a  case  where  the  trial 
jadge  could  fix  the  amount  of  the  suspensive 
tppeai  bond. 

2.  One  of  the  exeeittors,  aettuff  In  hU 
ladlvidnal  eapmeltTf  vras  eompetent  as 
■orety  on  such  appeal  bond  for  the  legatee 
who  had  appealed. 

Z.  Objection  that  the  appeal  ^rns  taken 
in  the  name  of  the  agent  and  attorney  in  fact 
of  the  legatee,  Instead  of  in  the  name  of  the 
legatee,  held,  under  the  facts  and  pleadings 
of  the  case,  not  tenable. 

4.  Donations  and  beqnests  are  permis- 
sible to  trnstees  for  educational,  charita- 
ble, or  literary  purposes,  or  for  the  benefit  of 
institutions,  existing  or  to  be  founded,  the 

^Headnotes  by  BL4Kchaxd,  J. 

XoTB. — ^For  bequest  to  community  In  a  for- 
cign  eoontry,  see  also  Re  Huss  (N.  Y.)  12  L.  U. 
A.  620. 
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object  of  which  is  to  promote  education,  lit* 
erature,  or  charity.     Act  1882,  No.  124. 

5.  Bat  this  permission  Is  restricted  to 
educational,  charitable,  and  literary 
objects  within  the  state  of  Louisiana,  and 
to  institutions  founded  and  to  be  founded  un- 
der the  laws  of  the  state  for  such  purposes. 

6.  To  avoid  the  dispositions  of  trills 
and  testaments,  it  must  plainly  appear  that 
they  come  within  the  prohibitions  of  the  law. 

7.  Iirhere  a  bequest  In  a  will  In  one 
▼lew  Is  Illegal,  and  in  another  Tlew  law- 
ful, the  latter  will  be  adopted,  and  the  will 
sustained. 

8.  A  Icffacr  to  the  commnne  of  Ca- 
rooffcy  canton  of  Geneva,  Swltserland, 
which  is  directed  to  be  placed  at  interest,  and 
with  the  interest  to  endow  annually  two  poor 
girls,  and  to  give  a  pension  to  ten  old  persons 
of  the  two  sexes.  Is  held  to  be  a  legacy  to 
pious  and  charitable  uses,  and  sustainable. 

(June  12,  1S99.) 

APPEAL  by  legatees  under  the  will  of 
Francois  Meunier  from  a  decree  of  the 
Civil  District  Court  for  the  Parish  of  Or- 
leans, Division  C,  declaring  the  will  void  and 
recognizing  claims  of  the  heirs  at  law.  Re- 
versed. 
The  facts  are  stated  in  the  opinion. 
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Mr.  Charles  I«onqiie,  for  appellariits : 

In  1882  the  legislature  passed  act  No.  124, 
p.  172,  which  irrevocably  made  the  doctrine 
of  charitable  trusts  a  part  of  our  system  of 
laws. 

Under  this  act,  the  state  courts  are  bound 
to  apply  and  enforce  the  full  doctrines  of 
charitable  trusts. 

The  jurisdiction  of  the  chancery  courts  has 
been  recognized  in  all  the  states  of  this 
Union,  and  their  jurisprudence  has  been  ap> 
plied  uniformly  to  all  charities  of  the  na- 
ture of  Francois  Meunier's  bequests. 

Vidal  V.  Philadelphia,  2  How.  192,  11  L. 
ed.  231;  Story,  £q.  Jur.  §§  1136  et  seq,; 
Perry,  Tr.  §§  (389  et  acq. 

Under  the  act  of  1882  substitutions  and 
fidei  commi^aaf  which  were  prohibited,  are 
now  permissible,  as  regards  charitable 
trusts. 

Supposing  that  the  commune  was  incapable 
of  acting  as  trustee,  the  charitable  bequest 
is  nevertheless  good. 

Vidal  V.  Philadelphia,  2  How.  197,  11  L. 
ed.  233;  Perry,  Tr.  §§  722-731,  and  note; 
Handley  v.  Palmer,  91  Fed.  Rep.  949. 

It  is  a  maxim  of  the  court  never  to  allow 
a  certain  and  valid  trust  to  fail  for  want  of 
a  trustee. 

Perry,  Tr.  §  731 ;  Burrill  v.  Boardnum,  43 
N.  Y.  264,  3  Am.  Rep.  694;  Inglia  v.  Sailor's 
Snug  Harbour,  3  Pet.  113,  114,  7  L.  ed.  622, 
623 ;  Coggeshall  v.  Belton,  7  Johns.  Ch.  292, 
11  Am.  Dec.  471;  Vidal  v.  Philadelphia,  2 
How.  196,  11  L,  ed.  233;  Perin  v.  Carey,  24 
How.  501,  16  L.  ed.  710;  Handley  v.  Palmer, 
91  Fed.  Rep.  949. 

Courts  look  with  favor  upon  charitable  be- 
quests, and  endeavor  to  carry  them  into  ef- 
fect. 

Story,  Eq.  Jur.  §§  1169,  1170,  1181;  Perry, 
Tr.  S  709. 

It  is  immaterial  whether  the  person  to 
take  be  in  esse  or  not,  or  the  legatee  was,  at 
the  time  of  the  bequest,  a  corporation  capable 
of  taking  or  not. 

Handley  v.  Palmer,  91  Fed.  Rep.  952. 

The  legislature  could  incorporate  the  trus- 
tees afterwards. 

Vidal  V.  Philadelphia,  2  How.  127,  11  L. 
ed.  205;  Oirard  v.  Philadelphia,  7  Wall. 
1-16,  19  L.  ed.  63-56;  Handley  v.  Palmer,  91 
Fed.  Rep.  955. 

If  the  beneficiaries  were  so  named  that  the 
trustees  would  have  no  discretion,  the  be- 
quest would  not  be  classed  as  public  charity. 

Story,  Eq.  Jur.  §§  1169-1181;  Perry,  Tr. 
§§  687,  710-732;  Vidal  v.  Philadelphia,  2 
How.  192,  11  L.  ed.  231 ;  Perin  v.  Carney,  24 
How.  507/16  L.  ed.  712. 

Indefiniteness  is  of  its  essence. 

Handley  v.  Palm^,  91  Fed.  Rep.  952. 

Bequests  will  be  paid  over  to  trustees  in 
foreign  coimtries. 

Perry,  Tr.  §  741 ;  Story,  Eq.  Jur.  §§  1184- 
1186;  Richmond  v.  Milne,  17  La.  322,  36  Am. 
Dec.  613. 

Gifts  of  this  nature  were  recognized  valid 
before  the  act  of  1882. 

McDonogh'9  Succession,  7  La.  Ann.  472. 
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See  also  Vidal  v.  Philadelphia,  2  How.  184^ 
11  E.  ed.  228;  Perry,  Tr.  S§  732,  741;  Story, 
Eq.  Jur.  §  1184;  Inglis  v.  Sailor's  Snug- 
Harbour,  3  Pet.  113,  114,  7  L.  ed.  622,  623; 
Perin  v.  Cary,  24  How.  501,  16  L.  ed.  710; 
Williams  v.  Western  Star  Lodge  No,  24  of 
F,  d  A.  M,  38  La.  Ann.  629. 

Mr.  G.  V.  Soaiat,  for  appellees: 

A  last  will,  which  orders  all  the  pr€^>ertie» 
of  the  testator  to  be  sold  and  the  sums  real- 
ized to  be  placed  at  interest,  and  with  the 
interest  to  endow,  each  year,  two  poor  girls, 
and  to  give  pensions'  to  ten  old  persons  of 
the  two  sexes,  does  not  convey  full  ownership- 
to  the  legatee;  it  creates  a  trust  estate,  and 
thereby  violates  the  law. 

Civil  Code,  1520;  Perin  v.  McMicken,  IS 
La.  Ann.  154;  Keman's  Succession,  52  La. 
Ann.  48,  26  So.  749;  Harper  v.  Stanbrough, 
2  La.  Ann.  380 ;  Franklin's  Succession,  7  Ldu 
Ann.  395;  Toumoir  v.  Toumoir,  12  La.  23; 
Marshall  v.  Pearce,  34  La.  Ann.  558;  Mc- 
Can's  Succession,  48  La.  Ann.  145,  19  So. 
220;  Beauregard's  Succession,  49  La,  Ann. 
1176,  22  So.  348. 

Such  a  will  is  also  void  on  acoouni  of  un- 
certainty in  the  beneficiaries;  and  their 
choice  being  left  to  the  city  of  Carouge,  the 
nominal  donee,  would  make  this  a  testament 
by  the  intervention  of  a  commissary  or  at- 
torney in  fact,  and  thereby  the  same  contra- 
venes a  prohibitCH-y  law. 

Civil  Code,  1573 ;  Finh  v.  Fink,  12  La.  Ann. 
301. 

The  city  of  Carouge,  Switzerland,  is  inca- 
pable of  receiving  a  legacy  of  realty  situated 
in  Louisiana,  because — 

(a)  The  treaty  of  1850,  passed  between 
Switzerland  and  the  United  States,  limits 
such  inheritances  to  citizens  of  the  contract^ 
ing  parties.  A  city  is  not  a  citizen,  and 
therefore  the  city  of  Carouge  cannot  inherit. 

Bouvier,  Law  Diet,  verbo  City;  Walsh  v. 
Lallande,  25  La.  Ann.  188;  Paul  v.  Virginia, 
8  Wall.  168,  19  L.  ed.  357;  Muller  v.  Dotes, 
94  U.  S.  277,  24  L.  ed.  76. 

(b)  Because  the  said  treaty  expressly 
states  that  "the  foregoing  privilege  (of  ac- 
quiring property,  etc.),  however,  shall  not 
extend  to  the  exercise  of  political  rights, 
etc." 

(c)  The  want  of  capacity  in  the  city  of 
Carouge  at  the  death  of  the  testator,  result- 
ing from  a  positive  prohibition  in  the  laws  of 
Switzerland  prohibiting  cities  to  receive  any 
legacy  burdened  with  a  condition,  cannot  be 
supplied,  cured,  or  removed  by  a  subsequent 
permission  from  the  legislative  body  of 
Switzei'land. 

First  Congregational  Church  v.  Hauier- 
son,  4  Rob.  (La.)  210;  Nexo  Orleans  v.  Hctr- 
die,  43  La.  Ann.  251,  9  So.  12;  Rachal  t. 
Rachal,  1  Rob.  (La.)  116. 

(d)  Act  124  of  1882  is  restrictive  to  cor- 
porations organized  under  the  laws  of  Louis- 
iana. It  is  evident  that  a  city  in  Switzer- 
land cannot  organize  as  a  corporation  for 
charitable  purposes  under  the  laws  of  Louisi- 
ana. 

La.  Rev.  Stat.  677;  Franklin*s  Succession, 
7  La.  Ann.  416. 
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On  applieaiion  for  rehearing, 

Mr,  J.  MoCoBuiell,  also  for  appellees: 

The  opinioa  declares  in  temu  that  "the 
will  in  question  is  not  obnoxious  to  the  max- 
im Le  mort  saUit  le  vif,  for  the  title  of  the 
estate  is  immediately  vested  in  the  commune 
of  Carouge/'  This  conclusion,  as  the  execu- 
tors had  no  seisin,  made  the  town  of  Carouge 
immediately,  on  the  death  of  Meunier,  ac- 
quire the  title  to  the  stores  on  Royal  street 
and  other  property  described  in  the  will. 

Cross,  Succession,  p.  44 ;  Addison  v.  New  Or- 
leans Sav,  Bank,  15  La.  527 ;  Brooks  y.  N or- 
ris, 6  Hob.  (La.)  183;  Calmt  v.  Mulhollan, 
12  Rob.  (La.)  258;  Womack  v.  Womack,  2 
La.  Ann.  339. 

This  conclusion  is  necessary  because  it  is 
essential  that  the  heir  of  the  decedent, 
whether  testamentary  or  legal,  should  ac- 
quire the  succession  immediately.  It  fol- 
lows, therefore,  that  the  court  sanctions  this 
will  as  a  valid  title  to  the  stores  on  Royal 
street  in  New  Orleans,  in  favor  of  this  mu- 
nicipal corporation  acquiring  real  estate 
here,  although  created  and  existing  under  a 
foreign  European  government.  Such  a  re- 
sult is  condemned  £>th  by  municipal  and  in- 
ternational law. 

1  Dill.  Mun.  Corp.  S  435,  p.  533. 

The  testamentary  executors  did  not  have 
the  seisin.  This  being  the  case,  the  sale  made 
by  the  executors  was  unauthorized  by  law. 

Civil  Code,  1660,  1669;  BoatwrighVs  Suc- 
cession, 12  La.  Ann.  893;  Massey*s  Succes- 
sion, 46  La.  Ann.  126,  15  So.  6;  Dumestr^s 
Succession,  40  La.  Ann.  571,  4  So.  328. 

Indefiniteness  is  of  the  essence  of  charity 
when  exercised  by  municipal  corporations. 
Such  charities  must  be  of  a  catholic  or  uni- 
versal character. 

1  Dill.  Mun.  Corp.  p.  536,  and  note;  Perin 
V.  Carey,  24  How.  466,  16  L.  ed.  701;  Vidal 
V.  Philadelphia,  2  How.  127,  11  L.  ed.  205;  2 
Kent,  Com.  280. 

BlanelimTdt  J-^  delivered  the  opinion  of 
the  court: 

Francois  Meunier  died,  leaving  a  last  will 
and  testament,  olographic  in  form,  by  which 
he  bequeathed  to  the  city  of  Carouge,  canton 
of  (Geneva,  Switzerland  (his  native  city ) ,  all 
the  property  in  the  city  of  New  Orleans 
owned  by  him,  consisting  of  several  pieces 
of  real  estate,  shares  of  stock,  money,  and 
bills  due  him,  all  of  the  aggregate  value  of 
about  $25,000.  He  directed  this  property  to 
be  sold,  and  then  followed  a  declaration  to 
the  effect  that  the  city  of  Carouge  "shall 
plice  the  said  sum  at  interest,  and  with  the 
interest  shall  endow  each  year  two  poor 
girit,  and  shall  give  a  pension  to  ten  old 
persons  of  the  two  sexes,  without  any  dis- 
tinction of  religion."  He  named  Jerome 
Meunier,  Joseph  Bayle,  and  £mile  Hoehn  as 
testanqentary  executors.  The  will  was  ad- 
mitted to  probate,  the  executors  were  con- 
finned  as  such,  and  letters  testamentary  is- 
sued to  them.  Subsequently,  collateral 
heirs  of  the  deceased,  his  first  cousins,  resid- 
ing in  Switzerland  and  France,  presented  a 
prtitlon  for  the  annulment  of  the  will. 
48L.il  A. 


They  represented  that  the  deceased  left  my 
ascoadants  nor  descendants,  and  that  they, 
with  others  mentioned,  were  his  closest  of  kin 
and  sole  hears.     The  will  is  attacked  as  being- 
against  public  policy  and  in  derogation  ot 
the  laws  of  the  state  of  Louisiana,  where  the- 
properties  it  deals  with  are  situated,  and 
where   the   will    is   to   have   effect    It    is 
averred  that  the  city  of  Carouge  is  a  foreign, 
municipal  corporation,  incapfU>le  of  receiv- 
ing and  taking  charge  of  an  estate  here;  that 
the  dispositions  of  the  will  in  its  favor  are 
not  sanctioned  by  the  laws  of  Louisiana,  nor 
by  the  treaty  ratified  between  the  United 
States  and  the  Swiss  Republic;  that  the  laws 
of  Switzerland  did  not  at  the  date  of  the  ex- 
ecution of  the  will,  nor  that  of  the  probate^ 
thereof,  authorize  the  city  of  Carouge  to  ac- 
cept the  legacy  burdened  with  the  conditicms- 
stipulated;  and  that  no  comity  in  this  re- 
spect exists  between  the  state  of  Louisiana, 
or  the  United  States,  and  Switzerland.    As 
further  ground  of  avoiding  the  will,  it  is 
charged   that   the  bequest   to   the   city   of 
Carouge  creates  a  trust,  or  fidei  commissum, 
obnoxious  to  the  law  of  Louisiana;  that  by 
the  terms  of  tlie  will  the  said  city  is  not 
vested  with  full  ownership  of  the  property 
or  funds  bequeathed,  but,  on  the  contrary,  is 
required  to  invest  the  funds,  and  to  hold  the 
same  in  trust  perpetually  for  the  purpose  of 
endowing  each  year  "two  poor  girls"  and 
pensioning  "ten  old  persons,"  whose  existence 
is  uncertain,  and  whose  names,  residences, 
and  nationality  are  not  given ;  and  that  this 
is  an  attempt  to  will  by  testament,  through 
the  intervention  of  a  commissary  or  attorney 
in  fact,  and  constitutes  a  prohibited  substi- 
tution.    The  petitioners  represent  that,  with 
the  will  declared  void,  the  inheritance  of  the 
property  of  the  deceased  devolves  upon  them, 
under  the  laws  of  Louisiana,  and  the  trea- 
ties in  force  between  Switzerland  and  the 
United  States.    The  judgment  of  the  court 
a  qua  sustained  the  opposition  to  the  will, 
decreed  its  nullity,  and  recognized  the  claim- 
ants as  heirs  at  law  of  the  deceased.     An  or- 
der for  a  suspensive  appeal  from  this  decree 
was  taken  by  the  executors  and  the  repre- 
sentative of  the  city  of  Carouge. 

Motion  to  Dismiss  Appeal. 

A  motion  is  made  here  to  dismiss  the  ap- 
peal on  several  grounds,  one  of  which  is  that 
the  record  is  incomplete.  It  suffices  to  say, 
we  do  not  find  it  so. 

Another  ground  is  that  the  trial  oour^ 
was  without  authority  to  fix  the  amount  of 
the  susixinsive  appeal  bond,  and  that  no  ap- 
peal suspending  the  execution  of  the  judg- 
ment could  be  taken  without  the  giving  of  a 
bond  exceeding  by  one  half  the  sum  of  $15,- 
387.50,  which  was  the  net  amount  of  the  es- 
tate left  in  the  hands  of  the  executors  after 
the  payment  of  the  debts  of  the  deceased  and 
the  expenses  of  administration.  The  bond 
given  was  for  less  than  the  sum  mentioned, 
but  was  for  the  amount  fixed  by  the  court. 
The  judgment  appealed  from  annulled  the 
will  and  the  probate  thereof.  It  further  rec- 
ognized the  petitioners  as  heirs  of  the  de» 
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ceased,  and  as  such  entitled  to  the  dea^  man's 
estate.  But  it  did  not,  in  terms,  send  them 
into  possession.  There  was  no  order  direct- 
ing ijie  recognized  heirs  to  be  put  into  pos- 
session. Neither  did  the  judgment  mention 
the  amount  of  the  net  proceeds  of  the  estate 
then  in  the  hands  of  the  executors.  There 
was  no  judgment  against  the  executors,  spe- 
cifically, for  a  sum  as  representing  such  pro- 
ceeds. Under  these  circumstances,  it  was  a 
case  where  the  district  judge  was  empow- 
ered to  grant  a  suspensive  appeal,  and  fix 
the  amoimt  of  the  bond  to  be  given  as  such. 
£du>ard9*  Succession,  34  La.  Ann.  216;  Ooyle 
V.  Creevy,  34  La.  Ann.  539 ;  Biate  ex  rel.  Du- 
rand  v.  Parish  Judge,  30  La.  Ann.  285; 
iJloney's  Succession,  29  La.  Ann.  327. 

A  further  objection  is  that  the  only  party 
who  signed  the  bond  as  surety  is  Edward 
Hoehn,  who,  in  his  capacity  of  coexecutor, 
is  appellant  herein.  The  contention  is  that 
Hoehn  individually  cannot  be  surety  for 
Hoehn,  executor,  appellant  Neither  can  he. 
State  V.  Probate  Ot,  Judge,  2  Rob.  (La.)  449 ; 
Lafon  V.  Lafon,  2  Mart.  N.  8.  571.  It  may 
be,  too  (though  on  this  we  express  no  opin- 
ion), that  Ho^n,  in  his  individual  capacity, 
is  not  omnpetent  as  surety  for  his  coexecu- 
tor Jerome  Meunier  on  an  appeal  bond  given 
by  the  two  executors.  It  is  not  necessary  to 
decide  this  question,  for  Hoehn  individually , 
was  clearly  competent  as  surety  on  tlie  ap- 
peal bond  for  the  other  appellant,  the  city  of 
Oarouge.  Even,  therefore,  were  the  appeal 
held  not  good  as  to  the  executors,  it  must  be 
maintained  as  to  the  real  party  in  interest^ 
the  legatee  under  the  will,  and  this  neces- 
earily  would  bring  the  case  before  ua  <m  its 
merits. 

But  it  is  contended  the  city  of  Carouge 
■has  not  appealed.  This  contention  is  based 
•on  the  fact  that  the  motion  and  bond  of  ap- 
I>eal  recite  that  "Louis  Kittener,  the  duly- 
qualified  agent  of  the  commune  of  Oarouge," 
appeals.  It  is  urged  that  this  is  not  an  ap- 
peal by  the  city  of  Carouge.  We  find  that 
•citation  in  this  proceeding  to  annul  the  will 
was  prayed  for  against  **^e  city  of  Carouge, 
Switzerland,  through  her  aooredited  agent, 
•Louis  Eittener;"  that  the  answer  of  the  city 
•of  Carouge  to  the  demand  reads,  "into  court 
comes  llniis  Rittener,  the  duly-qualified 
agent  and  attorney  in  fact  of  the  oommime 
•of  Carouge,"  etc. ;  and  that  the  judgment  up- 
on the  issues  made  up  by  this  answer  is 
against  "the  city  of  Carouge,  Switzerland, 
therein  represented  by  Louis  Rittener,  its 
duly-qualified  agent  and  attorney  in  fact." 
Under  these  circumstances,  while  the  way  in 
which  t^e  appeal  was  taken  and  the  bond 
•drawn  may  be  objectionable  from  the  stand- 
point of  technically  correct  pleading,  the 
appeal  taken  by  the  party  filing  the  answer 
which' joined  the  issue,  and  who  is  recognized 
in  appellees'  pleadings  as  the  agent  and  at- 
torney in  fact  of  the  city  of  Carouge,  must 
be  held  to  be  the  appeal  of  the  latter.  The 
motion  to  dismiss  is  denied. 

On  the  Merits. 

Testamentary  substitutions  and  fidei  com- 
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missa,  have  been  prohibited  in  this  state 
from  the  earliest  times.  This  prohibition  was 
established  in  the  interest  of  public  order 
and  state  policy,  and  held  to  embrace  within 
its  so(^  the  trust  estates  of  the  common  law. 
Numerous  decisicms  of  this  court  attest  the 
jealous  care  with  which  this  policy  of  the 
law  has  been  enforced.  From  the  adoption 
of  the  Code  of  Louisiana  of  1808  down  to  the 
year  1882;  no  legislative  enactment  appre- 
ciably modified  its  force,  or  weakened  the 
stringency  of  its  application  to  testamen- 
tary dispositions.  In  the  latter  year,  how- 
ever, a  marked  divergence  fr<Mn  the  beaten 
path  of  the  law  in  this  respect  appeared 
among  the  statutes  of  the  state.  Act  No. 
124  ^  the  Acts  of  1882  was  adopted,  the  ob- 
ject of  which  is  to  exempt  all  donations 
mortis  causa  or  inter  vivos  made  to  trustees 
for  educational,  charitable,  or  literary  pur- 
poses, or  for  the  b^efit  of  educational,  lit- 
erary, or  charitable  institutions  already  ex- 
isting or  to  be  founded,  from  the  operation 
of  the  laws  of  the  state  relative  to  substitu- 
tions, trusts,  and  fidei  oommissa.  It  is  part 
of  the  history  of  the  atate  of  that  period  that 
this  departure  from,  or,  rather,  modification 
of,  the  ancient  policy  of  the  law,  was  coin- 
cident with  the  munificent  dispositions 
made,  or  then  about  to  be  made,  by  the  ven- 
erable and  philanthropic  Paul  Tulane  for  the 
laudable  purpose  of  foimding  in  the  city  of 
New  Orleans,  where  his  active  life  had  been 
spent  and  his  fortune  amassed,  a  great  uni- 
versity, which,  bearing  his  name,  stands  to- 
day alike  a  justification  of  the  aforesaid 
modification  of  the  law  of  trusts,  a  monu- 
ment to  his  memory,  and  a  blessing  to  man- 
kind. As  the  law  of  Louisiana  now  stands, 
therefore,  donations  and  bequests  can  be 
made  to  trustees  for  educatioxial,  charitable, 
or  literary  purposes,  or  for  the  benefit  of  in- 
stitutions, existing  or  to  be  founded,  the  ob- 
ject of  which  is  to  promote  education,  lit- 
erature, or  charity.  But  it  is  dear  from  the 
language  of  the  act  of  1882  that  its  inten- 
tion is  to  restrict  this  permission  to  educa- 
tional, charitable,  and  literary  objects  within 
the  state  of  Louisiana,  and  to  institutions 
foimded  or  to  be  founded  under  the  laws  of 
the  state  for  such  purposes.  As  the  city  of 
Carouge,  a  political  institution  in  a  foreign 
jurisdiction,  can  never  exercise  authority  of 
any  kind  within  the  state  of  Louisiana,  nor 
incorporate  itself  under  our  laws,  nor  au- 
thorize trustees  to  incorporate  themselves 
here  for  the  purpose  of  dispensing  charity,  it 
must  be  held  that  the  act  of  1882  can  have 
no  bearing,  operation,  or  effect  on  the  l^facy 
under  consideration,  and  no  influence  in  the 
settlement  of  the  question  raised.  It  is 
equally  clear  that  the  charity  intended  by 
the  bequest  of  the  testator  was  to  find  its 
practical  application  in  Switzerland,  and 
not  in  Louisiana.  We  may  therefore  dis- 
miss the  act  of  1882  from  further  consider- 
ation. The  legacy  to  the  city  of  Carouge  is 
to  be  judged  by  the  codal  provisions  of  the 
law  as  the  sanie  stood  prior  to  the  act  of 
1882,  and  stand  or  fall  according  as  it  may 
or  may  not  measure  up  to  the  requirements 


1899. 


SuocEsaioN  OF  Mbunibb. 


81 


of  a  valid  testamentary  disposition.  The 
question,  then,  just  now  to  deal  with,  is, 
Does  this  bequest  evidence  a  substitution  of 
fidei  comtnis9um  prohibited  by  the  lawT 

To  create  a  substitution  is  to  bequeath 
property  to  one  or  more,  to  be  succeeded  in 
the  enjoyment  thereof  by  others  designated 
by  the  testator.  The  fidei  commissum  is  to 
bequeath  property  to  be  held  for  and  deliv- 
er^ to  another.  It  is  a  mandate  or  trust, 
with  no  interest  conferred  on  the  legatee, 
who  is  charged  only  to  preserve  and  deliver. 
McCan'8  Succession,  48  La.  Ann.  157,  19  So. 
220.  It  is  a  charge  to  receive  for  and  deliver 
to  another.  [Mathurin  v.  Livaudais]  5 
Mart  N.  S.  303.  To  fall,  this  legacy  must 
eome  clearly  within  the  scope  of  one  or  the 
other  of  these  prohibitions,  for  the  law  and 
the  courts  lean  to  the  upholding  of  the  dis- 
positions made  by  testators  of  their  estates. 
Eminent  civilians  have  declared  that, 
''wherever  the  testamentary  power  has  been 
established,  a  will  or  testament  is  an  exer- 
tion of  human  liberty  and  of  human  volition 
over  property;"  and  by  others  truly  has  it 
been  said  that  "the  last  will  of  those  who  de« 
part  this  life  is  the  last  expression  of  their 
love,  friendship,  and  gratitude,"  to  be  re- 
garded as  sacred,  and,  where  it  violates  no 
law,  to  be  respected,  even  as  the  grave  of  the 
dead  is  respected.  Michon  Succession,  30 
La.  Ann.  217.  To  anathematize  the  disposi- 
tions of  wills,  to  decree  them  null,  it  must 
clearly  appear  they  oome  within  the  prohibi- 
tions of  the  law.  Cole  v.  Cole,  7  Mart.  N.  S. 
416.  A  doubt  existing  must  be  resolved  in 
favor  of  their  validity.  Rev.  Civ.  Code,  art. 
1713;  McCluskeyy.  Wehh,  4  Rob.  (La.)  204; 
Ducloslange's  Succession,  4  Rob.  (La.)  409; 
[Cole  V.  CoU]  7  Mart.  N.  S.  417;  Farrar  v. 
McCutcheon,  4  Mart.  N.  S.  47;  Amaud  v. 
Tarbe,  4  La.  604;  State  v.  McDonogh,  8  La. 
Ann.  173;  Auld*s  Succession,  44  La.  Ann. 
693,  10  So.  877.  • 

The  argument  against  the  will  is  it  was 
the  intent  of  the  testator  that  the  commune 
of  Carouge  should  have  his  estate,  and  be 
charged  with  the  duty  or  trust  to  preserve 
the  same  for  indefinite  third  persons,  to  wit, 
'Miwo  poor  g^irls,"  and  **ten  old  persons  of 
toe  two  sexes,"  to  whom,  annually,  its  prof- 
its should  be  paid, — ^not  to  the  same  **two 
poor  girls"  and  "ten  old  persons"  each  year, 
bnt  to  such  persons  fulfilling  that  designa- 
tion whom,  each  year,  the  commune  may,  in 
its  discretion,  select  as  beneficiaries  of  the 
eharity.  The  requirement  is  that  it  be  paid 
out  each  year  to  such  persons.  As  to  tnat, 
the  commune  has  no  discretion,  but  has  dis- 
cretion a^  to  the  choice  of  persons  to  become 
the  recipients  of  the  bounty,  provided  they 
are  "poor  ^rls,"  in  the  one  instance,  and  "old 
persons,"  in  the  other  instance.  The  argu- 
ment, further,  is  that,  while  this  clause  in 
the  will  may  not  constitute  a  substitution, 
it  does  create  a  trust  and  fidei  commissum; 
that  it  is  a  bequest  in  trust  to  the  city  of 
Garouge,  which  is  charged  with  the  duty  of 
holding,  preserving,  administering,  and  in- 
vesting the  legacy,  and  applying  its  prof- 
its to  the  amelioration  of  the  condition  of 
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certain  indefinite  and  innominate  persons,  to 
wit,  two  poor  girls  and  ten  old  persons ;  that 
the  city  is  the  infitrumentality  made  use  of 
by  the  testator  for  preserving  and  conveying 
his  estate  to  the  indefinite  persons  named; 
that  if  the  bequest  had  been  made  to  "two 
poor  girls"  and  "ten  old  persons,"  residents 
of  the  dty  of  Carouge,  it  woulcL  be  void  for 
uncertainty  (for  instance,  what  "two  poor 
girls,"  what  "ten  old  persons")  ;  that,  to 
avoid  this  uncertainty,  the  bequest  is  made 
to  the  city  of  Carouge  as  trustee  to  select 
the  "two  poor  girls"  and  "ten  old  persons" 
who  annually  shiaJl  be  the  beneficiaries  of  the 
bounty  of  the  testator ;  that  thus  to  the  city 
of  Carouge  a  oonunission  in  perpetual  trust 
is  given  to  be  executed;  that  the  funds  rep- 
resenting the  legacy  are  to  remain  unim- 
]>aired,  are  to  be  preserved  indefinitely,  and 
the  proceeds  of  the  investment  of  the  same 
are  to  be  distributed  by  the  city  as  the  com- 
missary or  attorney  in  fact  of  the  testator, 
to  the  girls  and  old  persons  annually  who 
may  be  selected  by  the  trustee;  and  that  the 
clause  in  the  will,  therefore,  is  a  testamen- 
tary disposition  committing  to  the  choice  of 
a  third  person  the  institution  of  the  bene- 
ficiary of  the  will,  and  oomes  under  the  ex- 
press ban  and  prohibition  of  artide  1573  of 
the  Revised  Civil  Code.  This  argument 
would  prevail  if  it  were  the  only  interpreta- 
tion of  which  the  will  is  susceptible.  But 
there  is  another  view  to  be  taicen  of  the  will, 
and  wc  think  a  legal  one.  While  the  testar 
tor  willed  his  estate,  real  and  personal,  in 
Ijouisiana,  to  the  commune  of  Carouge,  he 
directed  his  executors  to  sell  the  property, 
and  to  convert  all  the  elTects  of  the  estate  in- 
to cash,  and  to  transmit  the  funds  thus  de- 
rived to  the  legatee.  The  executors  have 
obeyed  this  injunction  by  selling  the  prop- 
erty, and  the  proceeds  thus  derived,  minus 
the  debts  and  charges  of  the  administration, 
are  the  subject  of  this  controversy.  This 
will  therefore  does  not  complicate  the  simple 
tenures  by  which  alone  our  laws  permit  the 
property  to  be  heid,  nor  does  it  tie  up  indefi- 
nitely, and  take  out  of  commerce,  the  prop- 
erty of  the  succession.  Money  was  really 
the  thing  donated,  and  it  was  contemplated 
it  should  be  used  by  the  legatee  so  as  to  pro- 
duce an  annual  revenue,  which  is  not  to  be 
preserved  and  returned  to  another,  but  is  to 
be  applied  to  pious  or  charitable  purposes. 
The  title  intended  is  one  to  the  city  nf  Ca- 
rouge in  full  ownership,  with  a  destination 
to  pious  or  charitable  uses.  Such  a  dispo- 
sition is  lawful,  and  may  be  carried  into  ef- 
fect if  the  uses  to  which  it  is  to  be  put  be 
such  for  which  the  city  would  be  otherwise 
bound  to  provide.  One  of  the  directions  of 
the  will  is  to  provide  for  old  persons  of  the 
two  sexes,  and  one  of  the  duties  recognized 
in  all  enlightened  countries  as  resting  upon 
communities  incorporated  into  cities  is  to 
care  for  the  indigent.  State  v.  McDonogh, 
8  La.  Ann.  259.  Legacies  for  pious  uses  are 
described  to  be  those  which  are  destined  to 
some  work  of  piety  or  object  of  charity.  Id. 
171.  They  are  not  only  not  prohibited  by 
the  law,  but  viewed  with  favor.    Ibid,    It 
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is  no  objection  to  the  validity  of  a  legacy  to 
pious  uses  that  it  is  for  the  benefit  of  the 
poor.  The  legatee  of  such  a  legacy  is  vested 
with  the  title,  even  though  the  destination 
affixed  to  the  property  by  the  tostator  follow 
it  in  his  possession.  Id.  172.  The  law 
makes  no  distinction  between  a  legacy  to  the 
poor  of  a  city,  and  a  legacy  to  the  city  for 
the  poor.  In  both  cases  it  is  a  legacy  for 
pious  usas,  and  the  city  is  the  recipient.  Mc- 
Donogh  Will  Case,  8  La.  Ann.  247.  Legacies 
for  pious  uses  are  recognized  by  the  law  for 
the  purpose  of  procuring  aid  from  individu- 
als in  supplying  those  wants  which  the  state 
itself,  or  the  communities  into  which  it  is 
divided,  are  bound  to  provide  for  in  the  in- 
terest of  society,  and  as  a  function  of  gov- 
ernment, falling  within  the  circle  or  coming 
within  the  scope  of  the  duties  of  govern- 
ment. Id.  249.  The  police  and  good  order 
of  a  city  include  the  education  of  youth,  and 
the  care  of  the  poor  within  its  limits.  De- 
duced at  first  from  the  principles  of  Chris- 
tianitj',  it  has  become  an  elementary  prin- 
ciple in  the  theory  of  government.  Id.  255; 
Domat,  Des  Comm.  107. 

When  analyzed,  the  provisions  of  this  will 
are  found  to  be  lawful,  simple,  and  reason- 
able; to  contain  nothing  hostile  to  any  con- 
sideration of  public  policy.  There  is  no 
trust  created  by  it.  The  bequest  is  absolute 
to  the  city  of  Ca rouge  for  all  time,  burdened 
only  with  a  charge  to  dedicate  it  to  pious 
and  charitable  uses.  It  is  not  obnoxious  to 
the  maxim,  Le  mort  aaisit  le  vif,  for  the  title 
of  the  estate  is  immediately  vested  in  the 
commune  of  Carouge.  It  is  not  to  be  sur- 
rendered at  any  time  to  anyone.  No  one  is 
named,  to  whom  the  estate  is  to  be  trans- 
mitted. The  direction  that  the  proceeds  of 
the  property  are  to  be  placed  at  interest,  and 
the  pi'ofits  thus  derived  are  to  be  used  in 
the  way  indicated  in  the  will,  does  not  bring 
it  within  the  scope  of  the  prohibitions  of  the 
law.  This  direction  is,  we  think,  more  to 
be  regarded  as  in  the  nature  of  a  request  to 
the  legatee.  It  was  the  expression  of  a  wish, 
a  desire.  It  was  not  a  disposition-.  It  was 
advice  and  recommendation.  Rev.  Oiv.  Code, 
art.  1713,  we  thinic,  authorizes  this  meaning 
to  be  given  to  the  words.  8  La.  Ann.  237. 
It  will  be  observed  that  it  was  only  with  re- 
gard to  the  interest  on  the  fund  represent- 
ing the  estate  that  any  request  is  made  of 
direction  given,  and  even  that  is  not  required 
to  be  preserved  for  or  disbursed  to  any  par- 
ticular person  named.  In  a  general  way  two 
poor  girls  and  ten  old  persons  annually  are 
directed  to  be  aided  from  the  profits  of  the 
fund ;  but  this  must  be  held  to  be  within  the 
discretion  of  the  commune,  as  to  the  persons 
to  be  aided,  for  no  particular  poor  girls  or 
old  persons  are  invested  with  the  right  of 
enforcing  the  disposition.  This  does  not 
come  within  the  scope  of  fidei  commissum 
>^hich,  as  we  have  seen,  is  under stoo4  to  be 
a  disposition,  oattaa  mortis,  by  which  the 
heir  or  legatee  is  requested  to  give  or  return 
a  certain  thing  to  another  person.  Dom.  lib. 
4,  title  2,  §  2.  By  "another  person"  is  meant 
a  person  or  institution  so  named  or  indi- 
48  L.  R.  A. 


cated  as  to  individualize  him  or  her  or  it. 
That  is  not  the  case  here.  This  bequest  ia 
to  the  city  of  Carouge,  and  to  it  alone.  8 
La.  Ann.  172.  It  was  in  no  sense  a  legacy 
to  any  other  person.  The  direction  to  use 
the  interest  for  a  given  purpose  did  not  vest 
any  part  of  the  legacy  in  any  particular  per- 
son as  beneficiary  thereof.  The  city  of 
Carouge  is  instituted  universal  legatee.  By 
virtue  of  this  institution,  it  is  clothed  with 
full  right  of  ownership  over  the  funds  of  the 
succession.  There  is  and  can  be  no  substi- 
tute to  take  the  estate  at  any  time.  The  city 
has  perpetual  existence.  It  is  a  moral  per- 
son, perpetually  renewed  by  the  successive 
renewal  of  its  inhabitants.  While  this  leg- 
acy to  it  is  to  be  viewed  as  one  burdened  with 
the  charge  of  a  specific  destination  for  the 
behoof  of  the  city,  the  latter  is  not  encum- 
bered with  the  duty  of  returning  it  at  any 
time  to  anyone.  It  is  an  obligation  consist- 
ing in  faciendo,  nothing  more.  8  La.  Ann. 
230.  It  is  a  gift  to  the  city  made  in  prcB- 
sentif  with  the  charge  of  specific  destina- 
tion; and,  since  taking  care  of  the  destitute 
is  a  duty  devolving  on  municipalities,  this 
legacy  is  really  to  be  viewed  as  one  to  the 
city  of  Carouge,  with  the  charge  of  invest- 
ment for  its  own  interest.  The  most  that 
can  be  said  against  the  legacy  is  that  it  is 
one  with  a  charge.  But  this  does  not  make 
it  a  fidei  commissum,  for,  under  the  law> 
charges  and  conditions  may  be  placed  on  all 
heirs  and  legatees,  except  forced  heirs  as  to 
their  Ugitime.  We  hold  that  the  city  of 
Carouge,  under  the  proper  view  to  be  taken 
of  this  ^vill,  is  in  no  sense  a  trustee.  It  holds 
the  legal  estate  of  the  property  or  funds  do- 
nated to  it.  The  terms  of  the  will  are  terms 
of  disposal.  They  express  the  transfer  of 
o^vnership  from  the  person  of  the  testator  to 
the  legatee.  The  disposition  and  control  of 
the  fund  after  it  is  placed  in  the  city's  hands 
would  be  in  virtue  of  ownership,  not  trustee- 
ship. The  testator  did  not  devise  the  legacy 
to  persons  needing  and  entitled  to  receive 
charity,  though  it  was  tlie  object  and  inten- 
tion that  ne^y  persons  are  to  be  benefited 
by  it,  if  carried  out.  Burke^a  Succession,  51 
La.  Ann.  638.  26  So.  387 ;  New  Orleans  v. 
Hardie,  43  La.  Ann.  255,  9  So.  12.  But,  even 
if  the  legacy  had  been  devised  directly  to  the 
poor  of  the  city  of  Carouge,  it  would  come 
within  the  letter  of  the  law,  for  the  city 
could  and  would  take  charge  of  it  and  ad- 
minister it  for  the  beneficiaries.  Rev.  Civ. 
Code,  art.  1549;  Fink  v.  Fink,  12  La.  Ann. 
301:  [State  v.  McDonogh]  8  La.  Ann.  256. 
We  think  the  needy  persons  intended  to  be 
benefited  by  the  provision  of  the  will  are 
those  of  the  city  of  Carouge  coming  within 
the  description  of  the  will. 

This  case,  we  think,  com^s  within  the  rule 
of  those  decisions  of  this  court  of  which 
Milne  v.  Milne,  17  La.  46,  the  McDonogh 
Will  Case,  8  La.  Ann.  171,  and  the  Western 
Star  Lodge  Case,  38  La.  Ann.  620,  are 
types,  rather  than  within  the  rule  of 
those  decisions  of  which  Franklin's  Suooes' 
sion,  7  La.  Ann.  395,  is  a  type.  The  case  of 
Burke's  Succession,  61  La.  Ann.  538,  25  So. 
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3S7,  cited  by  plaintiffs,  is  not  in  point;  and 
that  of  Keman's  iSuccession,  52  La.  Ann.  48^ 
26  So.  749,  is  to  be  differentiated  from  the  in- 
stant case.  There  the  devise  was  to  Arch- 
bishop Janssens^  of  the  diocese  of  Louisiana, 
and  to  his  successors,  of  certain  real  property 
(lots  and  houses)  in  the  city  of  New  Orleans 
"upon  condition  that  out  of  the  revenues  or 
rents  thereof  an  asylum  or  home  for  the  poor 
of  both  sexes  shall  be  founded,  endowed,  and 
maintained,  similar,  so  far  as  possible,  to 
that  of  St.  Michael's  in  the  city  of  Rome, 
Italy."  Sustaining  the  attack  of  the  heirs 
on  the  will  on  the  ground  thajt  it  sought  to 
ereate  a  fidei  commissumf  and  proposed  a 
prohibited  substitution,  the  court  said: 
•^Whether  we  hold  the  church  or  the  arch- 
bishop to  be  the  legatee,  we  are  confronted 
with  the  difficulty  arising  from  the  title  the 
will  seeks  to  create.  The  will  conveys  no 
ownership.  The  title,  such  as  it  is,  is  one  of 
mere  administration.  Whether  held  by  the 
church  or  the  archbishop,  the  property  is  to 
be  forever  inalienable."  The  court  held  the 
will  obnoxious  in  seeking  to  introduce  an 
impossible  and  illegal  tenure,  and  that  no 
such  title  as  tliat  conveyed  has  any  place  un- 
der our  system  of  laws.  Here  the  real  be- 
quest was  a  legacy  of  money,  for  the  will  di- 
rected the  sale  of  the  property,  the  proceeds 
of  which  were  devised  to  the  city  of  Carouge 
for  pious  and  charitable  uses.  No  property 
here  was  to  be  held  forever  inalienable.  Had 
the  argument  advanced  by  plaintiff  in  the 
case  at  bar  been  sustained  in  the  McDonogh 
Will  Case,  where  substantially  it  was  made, 
the  munificent  bequests  made  by  that  phil- 
anthropist to  the  cause  of  education  in  the 
cities  of  New  Orleans  and  Baltimore  would 
have  failed,  and  the  enduring  monuments  to 
his  memory,  in  the  form  of  commodious  and 
substantial  public-school  buildings  which 
dot  the  former  city  all  over,  would  never  have 
been  erected.  Had  it  been  made  and  sus- 
tained against  the  bequest  of  Alexander 
Milne  in  1841,  the  town  of  , Fochabers,  in 
Scotland,  would  never  have  enjoyed  the 
bounty  of  its  native  son,  who,  amassing  a 
fortune  here,  devised  a  portion  thereof 
($100,000)  to  that  municipality  for  the  es- 
tablishment and  maintenance  of  free  schools, 
and  the  Duke  of  Richmond's  suit  in  its  be- 
half [Richmond  v.  Mihie]  17  La.  320,  36  Am. 
Dec.  613,  would  have  been  in  vain.  If  it  had 
been  made  by  the  legal  heirs  of  James  Smith- 
son  in  the  courts  of  Great  Britain,  and  sus- 
tained, against  the  princely  bequest  of 
£100,000  sterling  devised  by  that  enlightened 
Englishman  to  the  United  States  for  the  pur- 
pose of  founding  at  the  capital  of  the  Repub- 
lic a  great  scientific  institution  "for  the  in- 
crease and  diffusion  of  knowledge  among 
men,"  the  Smithsonian  Institute  would  not 
to-day  be  in  existence.  The  law  of  Louisiana 
is  not  the  illiberal  institution  the  argument 
against  the  validity  of  Francois  Meunier's 
will  presupposes.  We  find  nothing  prohibi- 
tive of  the  transmission  of  the  funds  of  the 
legacy  to  the  commune  of  Carouge,  there  to 
be  dedicated  to  the  charitable  uses  intended 
by  the  testator. 
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But  it  is  insisted  the  city  of  Carouge  is  inr 
capable  of  receiving  the  legacy,  and  one  of 
the  grounds  advanced  for  this  contention  is 
that  the  treaty  of  1850  between  the  United 
States  and  the  Swiss  Republic  restricts  the 
right  of  acquiring  property  in  the  territory 
of  the  other  to  citizens,  and  that  this  ex- 
cludes the  city  of  Carouge,  which  cannot  be 
held  included  within  the  term  "citizens." 
The  city  of  Carouge  is  a  political  corpora- 
tion,— such  a  oue  as  is  defined  by  our  Code 
as  "an  intellectual  body."  Rev.  Civ.  Code, 
art.  427.  It  is  a  college  of  inhabitants,  the 
members  of  which  succeed  each  other,  so  that 
the  body  continues  always  the  same,  not- 
withstanding the  change  of  the  individuals 
which  compose  it,  and  which,  for  certain  pur- 
poses, is  considered  as  a  natural  person. 
Ibid.  Such  corporations  are  substituted  for 
persons,  may  possess  an  estate,  have  a  com- 
mon treasury,  and  are  capable  of  receiving 
legacies  and  donations.  Rev.  Civ.  Code,  art. 
433.  It  is  too  narrow  a  construction,  there- 
fore, which  excludes  the  city  of  Carouge  from 
the  benefits  of  tlie  first  and  fifth  articles  of 
the  treaty  with  the  Swiss  confederation.  The 
latter  article  gives  to  heirs  (whether  by  tes- 
tament or  without)  of  citizens  of  each  of  the- 
contracting  parties  the  right  to  succeed  to 
property',  to  inherit  it  and  take  pos.scssion 
thereof,  with  the  further  stipulation  that  one 
who,  on  account  of  being  an  alien,  cannot 
hold  real  property  (if  such  be  the  case),  la 
to  be  accorded  the  right  to  sell  same  and  re- 
move the  proceeds.  Our  law  declares,  "All 
persons  may  dispose  or  receive  by  donation 
inter  vivos  or  mortis  causa,  except  such  as 
the  law  expressly  declares  incapable."  Rev. 
Civ.  Code,  art,  1470.  Cities  and  corpora- 
tions are  ranked  among  persons,  and  they 
are  not  incapable.  "Corporations  are 
placed  by  our  laws  on  the  same  footing  as 
natural  persons,  as  to  their  capacity  to  take 
by  devise."  [Milne  v.  Alilne]  17  La.  64.  "Do- 
nations inter  vivos  and  mortis  causa  may  be 
made  in  favor  of  a  stranger,  when  the  laws 
of  his  ooimtry  do  not  prohibit  similar  dis- 
positions from  being  maxle  in  favor  of  a  citi- 
zen of  this  state."  Rev.  Civ.  Code,  art.  1490. 
The  treaty  with  Switzerland  permits  citi- 
zens, respectively,  of  the  United  States  and 
of  the  Swiss  Republic,  to  make  such  dis- 
positions of  property  in  favor  of  each  other; 
and  the  laws  of  Switzerland  do  not  prohibit 
dispositions  of  property  from  being  made  in 
favor  of  citizens  of  this  state  or  of  the  United 
States.  The  procurcur  general  of  Switzer- 
land certifies  that  no  law  of  that  confedera- 
tion places  any  obstacle  in  the  way  of  the  ac- 
ceptance of  a  legacy  of  the  nature  of  that  of 
Francois  Meunier's  will,  when  the  council  of 
state  authorizes  the  acceptance,  and  it  is 
shown  that  this  authorization  has  been  duly 
given.  But  it  is  insisted,  as  further  ground 
for  the  contention  that  the  city  of  Carouge 
is  incapable  of  receiving  the  legacy,  that  this 
authorization  by  the  council  of  state  was 
necessary  because  the  legacy  contained  a 
charge,  and  the  law  of  Switzerland  does  not 
permit  municipalities  to  accept  "any  legacy 
or  donation  containing  any  diarges  or  con- 
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ditioiifl."  From  this  the  argument  proceeds 
that  at  the  timii  of  the  death  of  the  testator, 
and  the  probate  of  his  will,  the  legatee,  city 
of  Carouge,  did  not  possess  the  capacity  of 
inheriting  or  taking  the  legacy;  tliat  the 
legal  heirs  did;  and  that  the  ownership  and 
seisin  thus  invested  in  the  latter  could  not 
by  any  subsequent  event  be  taken  away.  We 
do  not  find  that  there  is  any  prohibition  in 
the  laws  of  Switzerland  against  municipali- 
ties accepting  legacies,— only  that>  where 
such  legacies  contain  a  charge  or  condition, 
the  permit  of  the  council  of  state  to  accept 
must  be  had.  The  capacity  to  accept,  there- 
fore, exists, — ^to  become  executory,  however, 
in  case  a  charge  or  condition  is  attached  to 
the  legacy,  only  upon  pei-mission  being 
granted  by  the  council  of  state.  Where  the 
legacy  contains  no  charge  or  condition,  the 
capacity  to  accept  is  executory,  in  full  right. 
Where  there  is  a  charge  or  condition,  this 
capacity  to  accept  is  merely  suspended  until 
the  permit  is  granted.  There  was  then  no 
want  of  capacity  in  the  city  of  Carouge  to  ac- 
cept; and  when  the  council  of  state  acted, 
as  it  did,  and  gave  the  permission  to  accept, 
the  bar  was  removed.  •  The  case  of  First  Con- 
gregational Church  V.  Henderson,  4  Rob. 
(La.)  210,  cited  in  opposition  to  this  view, 
is  not  in  point;  for  there,  at  the  time  of  the 
testator's  death,  there  was  a  positive  pro- 
hibition in  the  charter  of  the  church  against 
receiving  any  legacy  exceeding  $1,000.  So 
the  court  held  properly  that  "the  want  of 
capacity  at  the  death  of  the  testator,  result- 
ing from  a  positive  statutory  prohibition 
then  in  force,  cannot  be  supplied,  ouired,  or 
removed  by  any  subsequent  legislative  enact- 
ment." In  the  instant  case  there  was  no 
''absence  of  liiose  qualities  required  in  order 
to  inherit"  at  the  moment  the  succession  was 
opened.  Rev.  Civ.  Code,  art.  950.  The  lega- 
tee here  existed  at  the  time  the  testator  died 
(Rev.  Civ.  Code,  art.  953),  and  possessed 
the  heritable  quality,  the  exercise  of  which 
was  merely  suspended  until  permission  to 
accept  was  had  from  the  council  of  state. 
The  capacity  to  receive  was  one  thing,  and 
existed.    The  exercise    of    it    was    another  I 


thing,  and  was  merely  inoperative  until  the 
council  of  state  acted.  Rev.  Civ.  Code,  art. 
1473;  Milne  v.  Milne,  17  La.  46.  Many 
years  ago,  in  this  state,  Julien  Poydras,  dy- 
ing, bequeathed  by  will  $30,000  to  the  parish 
of  Point  Couple,  and  a  like  sum  to  the  parish 
of  West  Baton  Rouge,  the  interest  on  which 
he  directed  to  be  appropriated  as  dowries  to 
the  indigent  young  women  of  the  parishes, 
to  encourage  their  marriage.  Trouble  aris- 
ing as  to  t^  power  or  capacity  of  the  parish- 
es to  accept  the  legacies,  the  legislature 
passed  acts  authorizing  the  police  juries  of 
the  said  parishes  to  accept  the  same,  and 
it  was  done.  [Milne  v.  Aftlne],  17  La.  55; 
Acts  1825,  p.  82;  Acte  1837,  No.  29. 

We  hold  against  plaintiffs  on  both  the 
grounds  urged  against  the  capacity  of  the 
city  of  Carouge  to  receive  and  take  the  lega- 
cy, and,  deeming  the  legacy  not  one  coming 
within  the  prohibitions  of  the  law,  it  follows 
that  the  will  attacked  must  be  sustained  as 
a  valid  disposition  of  the  testator's  estate. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  appealed  from  he  an- 
nulled, avoided,  and  reversed,  and  it  is  now 
ordered  and  decreed  that  the  demand  of 
plaintiffs  herein  be  rejected  and  dismissed. 
It  is  further  ordered,  etc.,  that  the  last  will 
and  testament  of  Francois  Meunier,  de- 
ceased, be  sustained  as  a  lawful  testament- 
ary disposition  of  property,  and  the  execu- 
tors thereof  are  diTccted  to  recognize  the  city 
of  Carouge,  canton  of  Geneva,  Switzerland, 
as  the  universal  legatee  under  said  will,  and 
to  pay  over  to  the  said  city,  or  its  duly-ac- 
credited representative,  the  funds  on  hand 
representing  the  net  proceeds,  after  payment 
of  the  debts  of  the  deceased  and  the  charges 
of  administration,  of  the  sale  of  the  property 
of  the  estate  of  the  testator.  It  is  further 
ordered,  etc.,  that  costs  of  this  proceeding  in 
both  courts  be  taxed  against  plaintiffs. 

Breauz,  J.,  concurs  in  the  decree.  Moa- 
roe,  J.,  having  decided  the  case  in  the  court 
of  first  instance,  takes  no  part  in  the  deci- 
sion on  the  appeal. 

Rehearing  denied  November  20, 1899. 


MICHIGAN  SUPREME  COURT. 


Alfred  RICE 

V. 

DETROIT,  YPSILANTI,   &  ANN  ARBOR 
RAILWAY,  Plff.  in  Err. 


(. 


.Mich.. 


.) 


1.  Tlie  dutT  of  a  atreet-rallvray  com- 
pany to  sell  tickets  in  quantities  at  re- 
duced rates  on  each  car,  by  virtue  of  the 
terms  of  its  fraDchlse,  from  a  certain  town 
from  which  it  runs  to  a  neighboring  city, 
extends  to  a  passenger  on  the  line  who  gets 
on  the  car  and  offers  to  buy  such  ticlcets  at 
a  point  outside  the  town. 


NoTK. — For  regulation  of  fares  on  street  rail- 
ways, see  Steinberg  v.  State  (Neb.)  19  L.  R.  A. 
670,  and  note;  and  Detroit  v.  Fort  Wayne  &  B. 
I.  K.  Co.  (Mich.)  20  L.  B.  A  79. 
48  L.  R.  A. 


2.  A  strcet-rall^Tay  company  fvliiclft 
haa  a««umed  to  conaply  'v^'ltb  tlie  terms 
of  Its  franchise  requiring  sales  of  tickets 
at  reduced  prices  for  a  certain  trip,  by  pro- 
viding separate  tickets  for  different  parts  of 
the  trip,  without  offering  any  through-trip 
tickets  for  sale,  and  which  has  accepted  a 
ticket  for  one  portion  of  the  trip,  cannot  es- 
cape liability  for  refusing  to  sell  tickets  at 
the  reduced  price  for  the  remaining  part  of 
the  trip,  on  the  ground  that  Its  franchise 
obliges  It  to  sell  through  tickets  only. 

(February  20,  1900.) 

ERROR  to  the  Circuit  Court  for  Wayne 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  back 
au  excess  of  fare  paid  under  protest  on  de- 
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fendant'B  cars  because  of  defendant's  refusal 
to  sell  a  trip  ticket  at  less  cost.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  Emmet  SnlliTan  for  plaintiff  in 
error. 

iiessrt.  Smitk  Sa  Curtii  and  Rloe  A; 
Meeker  for  defendant  in  eiror. 

Komtsomery^  Ch.  J.,  delivered  the  opin- 
ion of  the  court: 

The  defendant  and  appellant  in  this  cause 
is  a  street  railway  that  maintains  and  oper- 
ates a  railway  between  thie  city  of  Detroit, 
the  township  of  Springwells,  the  village 
and  township  of  Dearborn,  and  other  places. 
The  cai-s  of  the  defendant  go  over  the  track 
of  the  Detroit  Citizens'  Street-Rail  way  Com- 
pany to  the  city  hall,  in  the  city  of  Detroit. 
Defendant  has  been  selling  five  tickets  for  50 
cents,  each  good  for  a  trip  between  the  city 
hail,  in  the  city  of  Detroit,  and  the  village  of 
Dearborn.  Each  of  the  five  tibkets  is  di- 
vided into  two  parts,— one  good  from  the  vil- 
lage of  Dearborn  to  the  Flint  &  Pere  Mar- 
quette Railroad  crossing,  and  the  other  good 
between  the  Flint  &  Pere  Marquette  Rail- 
road crossing  and  the  city  hall,  in  the  city  of 
Detroit*  The  franchise  granted  to  defend- 
ant by  the  village  of  Dearborn  provided  as 
follows:  "It  is  further  provided  that  the 
same  grantee  shall  charge  not  to  exceed  the 
following  rates,  to  wit:  From  any  point  in 
•aid  village  of  Dearborn  to  Woodward  ave- 
nue, in  the  city  of  Detroit,  fifteen  (15)  centH 
cash  fare,  good  either  way,  or  two  tickets 
for  twenty-five  (25)  cents,  good  either  way; 
a  strip  of  five  (5)  tickets  shall  be  sold  for 
fifty  (50)  cents."  By  the  terms  of  the  Dear- 
bom  franchise,  the  defendant  may  charge  5 
cents  for  a  ride  in  said  township;  and  the 
Springwells  franchise  permits  a  charge  of  5 
cents  from  the  Flint  A.  Pere  Marquette  Rail- 
road crossing  to  Deaborn  township.  The 
plaintiff  on  the  21st  day  of  July,  1898,  in  the 
city  of  Detroit,  boarded  a  car  bound  for  the 
village  of  Dearborn.  He  gave  the  conduc- 
tor a  portion  of  a  through  ticket  which  en- 
titled him  to  ride  to  the  Flint  ft  Pere  Mar- 
quette Railroad  crossing,  in  the  township  of 
Springwells.  Upon  arriving  at  the  crossing 
the  conductor  came  to  take  up  fare  for  the 
trip  between  the  Flint  k  Pere  Marquette 
Railroad  crossing  and  the  village  of  Dear- 
bom.  Plaintiff  tendered  50  cents,  and  de- 
manded a  sale  to  him  of  a  strip  of  five  tick- 
ets good  between  the  city  hall,  or  Woodward 
avenue,  in  the  city  of  Detroit,  and  the  village 
of  Dearborn, — not  specially  for  the  purpose 
of  paying  his  fare  to  Dearborn  with  a  portion 
of  the  strip,  but  for  the  purpose  of  being  car- 
ried to  and  fro  between  the  city  hall,  in  the 
city  of  Detroit,  and  the  village  of  Dearborn. 
The  conductor,  not  having  any  of  these  strips 
or  tickets,  demanded  that  the  plaintiff  pay 
10  cents  for  the  trip  between  the  Flint  i 
Pere  Marquette  Railroad  crossing  and  the 
village  of  Dearborn,  which  plaintiff  paid  un- 
der protest.  He  thereafter  brought  suit 
against  defendant  for  5  cents.  A  judgment 
in  the  circuit  court  on  appeal  from  the  jus- 
tfL.R.  A. 


tice  was  rendered  for  the  plaintiff  for  5  cents 
and  costs,  by  direction  of  the  court. 

The  pleadings  are  not  printed  in  the  rec- 
ord, so  that  we  must  assume  that  no  point 
was  intended  to  be  made  as  to  the  sufiiciency 
of  the  declaration.  We  have,  then,  a  case  in 
which  defendant  is  operating  under  a  fran- 
chise imposing  a  duty  to  sell  five  tickets  for 
50  cents,  good  between  the  city  hall,  Detroit, 
and  any  point  in  the  village  of  Dearboi-n. 
The  franchise  further  provided:  "All  such 
tickets  shall  be  kept  for  sale  upon  each  and 
every  car  operated  by  it."  It  is  contended 
that  the  franchise  is  in  force  onl^  within  the 
territorial  limits  of  the  township,  and  does 
not  cover  territory  in  other  townships.  We 
do  not  think  this  contention  can  be  sustained. 
The  franchise  is  in  the  nature  of  a  contract, 
and  imposes  obligations  upon  the  company 
which  those  having  occasion  to  ride  from 
Dearborn  to  Detroit  have  a  right  to  enforce. 
It  is  urged  that  the  case  of  Kissane  against 
this  same  defendant  (Mich.)  79  N.  W.  1104, 
is  authority  for  defendant's  contention.  No 
such  doctrine  is  announced  in  that  case.  It 
was  held,  it  is  true,  that  the  plaintiff  was  not 
compelled  to  rely  on  the  restrictions  con- 
tained in  the  franchise  granted  by  the  mu- 
nicipality in  which  he  boarded  the  car,  but 
that  he  might,  luider  such  franchise,  pay  his 
fare  to  a  point  in  another  municipality,  and 
there  avail  himself  of  the  terms  of  a  fran- 
chise granted  by  the  latter.  The  plaintiff's 
right  under  this  franchise  is  not  different 
than  it  would  have  been  had  the  franchise  in 
Bpringwolls  been  silent  on  the  subject  of 
fares.  The  defendant  saw  fit  to  contract 
with  the  village  of  Dearborn  for  a  rate  out- 
side the  limitjj  of  the  village,  and  to  agree 
that  tickets  should  be  sold  on  its  cars.  This 
contract  it  cannot  repudiate. 

But  it  is  urged  that  no  damage  was  shown, 
for  the  reason  that  the  tickets  which  the  de- 
fendant was  accustomed  to  sell  (consisting, 
as  they  did,  of  two  parts)  were  not  the  kind 
of  tickets  required  by  the  franchise,  and  that 
the  company  was  not  required  to  accept  the 
strip  from  the  Flint  &  Pere  Marquette  cross- 
ing to  Dearborn,  but  was  only  required  to 
furnish  a  through  ticket.  It  might  be  a 
sufficient  answer  to  say  that  a  failure  to  sell 
the  tickets  to  plaintiff  when  demanded  en- 
titled him  to  nominal  damages,  at  least,  and 
that  DO  more  than  nominal  damages  were 
recovered;  but  a  further  answer  is  that  de- 
fendant has  placed  its  own  construction  on 
the  requirements,  and  has  provided  tickets 
in  form  to  suit  itself.  The  plaintiff  was  en- 
titled, by  means  of  such  pickets,  to  a  ride 
from  the  city  hall  to  Dearborn  for  10  cents. 
He  sought  to  obtain  it  by  means  of  the  only 
ticket  kept  by  the  defendant  for  sale.  One 
part  of  such  a  ticket  bad  been  given  up,  and, 
if  he  had  been  able  to  obtain  the  tickets  re- 
quested, the  remaining  portion  of  the  ride 
could  have  been  paid  for  with  the  other  cou- 
pon. 

The  judgment  is  affirmed. 


The  other  Justices  concur. 
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William  L.  FULLER,  Plff.  in  Err,, 

V. 

LOCOMOTIVE  ENGINEERS'  MUTUAL 
LIFE  &  ACCIDENT  INSURANCE  AS- 
SOCIATION. 


(. 


.Mich., 


.) 


Tlie  ampatatlon  of  about  one  fonrtli  of 
a  person's  foot  does  not  give  any  right  to 
the  fuli  amount  of  insurance  on  the  ground 
that  all  the  use  of  the  foot  is  lost,  under  a 
by-law  of  a  mutual  benefit  association  provid- 
ing for  fuli  payment  in  case  of  the  "amputa- 
tion of  a  iimb  (whole  hand  or  foot)/'  as  the 
word  "whole"  applies  to  the  foot  as  well  as 
the  hand,  and  the  injury  insured  against  is 
not  the  loss  of  the  use  of  a  hand  or  foot,  but 
the  amputation  of  a  limb  that  should  include 
a  whole  hand  or  a  whole  foot. 

(December  80,  1899.) 

ERROR  to  the  Circuit  Court  for  St.  Clair 
County  to  review  a  judgment  in  favor  of 
defendant  in  an  action  brought  to  enforce 
payment  of  an  amount  alleged  to  be  due  on 
a  policy  of  accident  insurance.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  John  B.  Mollwaiii,  for  plaintiff  in 
error: 

If  the  question  should  depend  upon  the  ex- 
tent of  plaintiff's  disability,  the  testimony 
tending  to  show  it  should  all  have  been  ad- 
mitted, and  the  court  should  have  stated  the 
law  and  left  the  jury  to  say  whether  plain- 
tiff's disability  came  within  the  law  as  given 
to  them. 

Turner  v.  Fidelity  d  C.  Go.  112  Mich.  429, 
38  L.  R.  A.  529,  70  N.  W.  898 ;  Lord  v.  Ameri- 
can Mut.  Acci,  Asao.  89  Wis,  19,  20  L.  R.  A. 
741,  61  N.  W.  293;  Sneck  v.  Travelers'  Ins, 
Co.  88  Hun,  94,  34  N.  Y.  Supp.  545;  Sheanon 
V.  Pacific  Mut.  L.  Ins.  Co.  77  Wis.  618,  9  L. 
R.  A.  685,  46  N.  W.  799. 

In  a  contract  of  this  kind  the  court  will 
not  be  inclined  to  adopt  a  legal  construction 
varying  from  the  grammatical  construction, 
to  the  prejudice  of  the  party  insured,  or  to 
defeat  substantial  justice. 

The  contract  is  open  to  the  construction 
contended  for  by  plaintiff,  and,  this  being  so, 
the  law  is  well  settled  that  where  the  provi- 
sions in  an  insurance  policy  are  susceptible 
of  two  constructions,  the  one  most  favorable 
for  the  insured  will  be  adopted. 

Turner  v.  Fidelity  d  C.  Co.  112  Mich.  429, 
88  L.  R.  A.  529,  70  N.  W.  898;  Utter  y. 
Travelers'  Ins.  Co.  66  Mich.  545,  32  N.  W. 
812;  Grand  Rapids  Electric  Light  d  P.  Co. 
v.  Fidelity  d  C.  Ch.  Ill  Mich.  148,  69  N.  W. 
249;  May,  Ins.  §  175;  Wood,  Ins.  §§  60,  62; 
Allen  V.  -Sf*.  Louis  Ins.  Co.  85  N.  Y.  473;  II 
Am.  &  Eng.  Enc.  Law,  p.  286;  Anderson  v. 
Fitzgerald,  4  H.  L.  Cas.  484;  First  Nat. 
Bank  v.  Hartford  F.  Ins.  Co.  95  U.  S.  673,  24 


L.  ed.  563 ;  Hohn  v.  Inter-State  Casualty  Co. 
115  Mich.  79,72  N.  W.  1105. 

The  law  does  not  specify  where  the  foot 
must  be  amputated  to  entitle  the  insured  to 
recover. 

In  contracts  providing  indemnity  in  case 
of  the  *'loss  of  a  foot"  the  decisions  are  uni- 
form in  holding  these  words  to  mean  "the 
loss  of  the  use  of  a  foot,"  and  that  amputa- 
tion is  not  necessary. 

1  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  301; 
Lord  V.  America/n  Mut.  Acci.  Asso.  89  Wis. 
19,  26  L.  R.  A.  741,  61  N.  W.  293;  Sheanon 
V.  Pacific  Mut.  L.  Ins.  Co.  77  Wis.  618,  9  L. 
R.  A.  685,  46  N.  W.  799;  Sneck  v.  Travelers' 
Ins.  Co.  88  Hun,  94,  34  N.  Y.  Supp.  545. 

Messrs.  Pldllips  St  Jenks,  for  defendant 
in  error: 

The  policy  itself,  in  the  abeence  of  fraud, 
duress,  or  mistake,  must  be  looked  to,  to  as- 
certain  the  meaning  and  intent  of  the  par- 
ties; and  Where  the  contract  is  clear,  pre- 
cise, and  unambiguous  in  its  terms,  and  the 
sense  is  manifest,  there  is  no  need  of  a  re- 
sort to  rules  of  construction. 

Joyce,  Ins.  §§  185,  205,  207;  Hartford  P. 
Ins.  Co.  V.  Davenport,  37  Mich.  609;  Su- 
preme Lodge,  K,  of  H.  v.  Nairn,  60  Mich.  44, 
26  N.  W.  826. 

Hooker,  J.^  delivered  the  opinion  of  the 
court: 

The  plaintiff  was  a  member  of  a  mutual 
benefit  association,  and  held  a  certificate 
which  he  claims  to  entitle  him  to  payment 
of  $3,000  under  article  19  of  the  by-laws, 
which  is  as  follows:  "Any  member  while 
engaged  in  any  lawful  avocation  receiving 
bodily  injuries  which  alone  shall  cause  am- 
putation of  a  limb  (whole  hand  or  foot),  or 
total  and  permanent  loss  of  eyesight,  he  shall 
receive  the  full  amount  of  his  policy."  The 
defendant  refuses  payment  upon  the  ground 
that  the  injury  sustained  does  not  bring  him 
within  the  by-law,  for  the  reason  that  the 
injury  did  not  cause  amputation  of  a  whole 
hand  or  foot.  The  circuit  judge  directed  a 
verdict  for  the  defendant,  and  the  plaintiff 
has  appealed. 

The  record  contains  diagrams  showing  the 
size  and  shape  of  the  whole  left  foot  and  the 
maimed  right  foot.  They  were  made  by 
drawing  a  pencil  around  them  while  the 
plaintiff  stood  upon  a  piece  of  paper.  The 
length  of  the  whole  foot  is  11^  inches  to 
the  end  of  the  great  toe,  while  the  ampu- 
tated foot  is  exactly  7y2  inches  on  a  line 
drawn  through  the  center  of  the  foot,  and  7% 
inches  if  drawn  in  the  direction  of  the  great 
toe.  It  is  thus  demonstrated  that  the  foot 
is  shortened  3^  inches,  which  is  as  nearly 
one  fourth  as  it  well  could  be.  This 
one  fourth  is  from  the  toe,  and  it  leaves  three 
fourths  of  the  foot.  This  would  leave  all  of 
the  heel,  and  substantially  all  of  the  hollow 


Note. — As  to  what  constitutes  loss  of  foot  or 
band,  see  Sheanon  v.  Paclf.c  Mut.  L.  Ins.  Co. 
(Wis.)  9  L.  U.  A.  685;  Stever  v.  People's 
Mutual  Acci.  Ids.  Asso.  (Pa.)  16  L.  R.  A.  446 ; 
Lord  V.  American  Mut.  Acci.  Asso.  (Wis.)  26 
L.  R.  A.  741. 

As  to  what  constitutes  a  total  loss  of  sight  of 
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both  eyes,  see  Humphreys  v.  National  Benefit 
Asso.  (Pa.)  11  L.  R.  A.  564. 

As  to  what  constitutes  total  disability,  see 
Turner  v.  Fidelity  &  C.  Co.  (Mich.)  38  L.  K.  A. 
529,  and  note;  also  Lobdlll  v.  Laboring  Men's 
Mut.  Aid  Asso.  (Mlno.)  38  L.  R.  A.  537. 
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of  the  foot,  and  possibly  a  part  of  what  is 
called  th«  "ball  of  the  foot."  We  do  not 
overlook  the  statement  that  the  skin  of  the 
sole  was  left  longer  to  lap  upward  over  the 
end,  and  perhaps  part  of  the  top,  of  the  mu- 
tilated foot,  but  this  cannot  have  lengthened 
it  materially.  It  is  claimed  that  it  would 
be  1  inch.  Counsel  claim  that  the  proof 
shows  that  all  use  of  the  foot  is  lost,  and  in- 
sist that  this  brings  them  within  the  spirit 
and  meaning  of  the  contract.  They  con- 
tend: First,  that  the  contract  should  be 
read  as  though  it  said,  "Foot  or  whole  hand," 
—in  other  words,  that  the  qualifying  adjec- 
tiTe,  "whole,"  should  not  be  applied  to 
"foot;"  and,  second,  that  in  any  event  the 
whole  foot  was  amputated  when  it  was  so 
far  removed  as  to  be  useless  in  the  perform- 
ance of  the  natural  functions  of  a  foot. 

The  natural  construction  of  the  words 
would  be  the  same  as  though  the  by-law  had 
said,  "Whole  hand  or  whole  foot."  Further- 
more, the  injury  insured  against  is  not  the 
amputation  of  a  hand  or  foot,  but  a  limb; 
and  the  words  in  brackets,  "whole  hand  or 
foot,"  are  used  as  explanatory  of  what  was 
meant  by  the  word  "limb,"  t.  e,  an  amputa- 
tion, not  necessarily  a  whole  arm  or  1^,  at 
the  elbow  or  knee,  but  any  amputation  of  a 
limb  that  should  include  a  whole  hand  or  a 
whole  foot. 

We  are  cited  upon  the  second  proposition 
to  some  authorities  which  are  said  to  hold 
that,  if  the  beneficial  use  of  a  member  is  lost, 
there  may  be  a  recovery.  That  would  be  a 
reasonable  construction  of  a  contract  of  in- 
surance that  should  insure  against  the  "loss 
of  a  hand  or  foot,"  for  it  might  well  be  said 
that  a  foot  or  hand  is  lost  when  it  is  so  im- 
paired as  to  be  of  no  further  use,  and  that 
is  as  far  as  the  authorities  have  gone.  What 
is  meant  by  the  loss  of  a  hand?  Ordinarily 
the  term  "loss"  is  obvious,  but  when  it  is 
considered  in  the  light  of  surrounding  cir- 
cumstances, viz.,  an  insurance  policy  that  in- 
demnifies against  the  loss  of  a  haml  or  an 
entire  hand,  it  is  not  unreasonable  to  hold 
that  the  parties  understood  that  any  injury 
to  the  hand  which  rendered  it  useless  was  a 
loss  of  the  hand  or  entire  hand.  In  Sheanon 
V.  Pacific  Mut.  L.  Ins,  Co.  77  Wis.  618,  9 
L.  R.  A.  685,  46  N.  W.  799,  where  "an  insur- 
ance policy  provided  that  the  principal  sum 
should  be  paid  if  the  insured,  from  a  violent 
and  accidental  injury  which  should  be  ex- 
ternally visible,  should  'suflfer  the  loss  of  the 
entire  sight  of  both  eyes,  or  the  loss  of  two 
«itire  hands  or  two  entire  feet,  or  one  en- 
tire hand  and  one  entire  foot,'  the  insured 
was  accidentally  shot  in  the  back;  the  bullet 
penetrating  his  spine,  and  producing  immedi- 
ate and  total  paralysis  of  the  lower  part  of 
his  body,  and  entirely  destroying  the  use  of 
both  feet  Held,  that  he  had  suffered  *the 
loss  of  two  entire  feet,'  within  the  meaning 
«f  the  policy."  The  court  said :  "The  ques- 
tion is.  Does  the  policy  cover  such  an  injury? 
The  policy  covers  both  death  and  indemnity ; 
the  company  agreeing  to  pay  the  principal 
«inn  if  die  insured,  from  a  violent  and  ac- 
odental  injury  which  should  be  externally 
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visible,  should  'suflfer  the  loss  of  the  entire 
sight  of  both  eyes,  or  the  loss  of  two  entire 
hands  or  two  entire  feet,  or  one  entire  hand 
and  one  entire  foot.'  This  is  the  language 
of  the  policy,  and  the  question  is,  What  does 
it  mean,  or  what  must  be  understood  by  it? 
Is  its  meaning  that  the  insured  is  not  en- 
titled to  recover  the  insurance  money  unless 
his  legs  and  feet  have  been  amputated  or 
severed  from  his  body,  or  does  it  mean  that 
the  injury  must  have  destroyed  the  entire 
use  of  his  legs  and  feet,  so  that  they  will  per- 
form no  function  whatever?  The  contentioA 
of  the  learned  counsel  for  the  defendant  is 
that  the  clause  is  to  be  understood  in  the 
former  sense,  and  implies  an  amputation  or 
physical  severance  of  the  feet  from  the  body, 
and  does  not  include  an  injury  such  as 
paralysis,  though  such  injury  actually  de- 
prives the  insured  of  all  use  of  his  feet  and 
legs.  We  cannot  adopt  such  a  construction 
of  the  contract.  To  our  minds  the  loss  of  the 
hands  and  feet  embraced  in  the  policy  is  an 
actual  and  entire  loss  of  their  use  as  mem- 
bers of  the  body;  and  if  their  use  is  actually 
destroyed,  so  that  they  will  perform  no  func- 
tion whatever,  then  they  are  lost  as  hands 
and  feet.  In  ordinary  and  popular  parlance, 
when  a  person  is  deprived  of  the  use  of  a 
limb  we  say  he  has  lost  it.  This  is  the  ordi- 
nary sense  attached  to  the  word  when  used 
in  such  a  connection.  Now,  if  the  feet  and 
hands  cannot  be  used  for  the  purpose  of  mov- 
ing about  or  walking,  or  for  holding  and 
handling  things,  they  are  in  fact  lost  as  much 
as  though  actually  severed  from  the  body. 
The  expression  'loss  of  feet'  would  generally 
be  understood  to  mean  a  loss  of  the  use  of 
these  members;  and  if  the  lower  portions  of 
the  plaintiflf's  body  and  his  feet  are  com- 
pletely paralyzed,  and  he  is  permanently  and 
forever  deprived  of  their  use,  he  has  suffered 
'a  loss  of  two  entire  feet,'  within  the  mean- 
ing of  the  policy."  The  next  case  in  chrono- 
logical order  to  which  our  attention  is  called 
is  Htevers  v.  People's  Mut.  Acci.  Ina.  Asao. 
150  Pa.  132,  16  L.  R.  A.  446,  24  Atl.  662. 
There  it  was  held  that  "an  accident  policy 
insuring  against  involuntary,  external,  vio- 
lent, and  accidental  injuries,  and  not  against 
disease  of  any  kind,  or  against  disabilities 
which  are  the  result  wholly  or  in  part  of 
disease  or  bodily  infirmities,  and  providing 
for  a  stipulated  indemnity  for  partial  per- 
manent disablement,  which  is  defined  to  be 
the  loss  of  one  hand  or  foot  or  both  eyes, 
does  not  cover  the  case  of  indemnity  for  an 
injury  where  the  foot  is  not  lost  or  injured, 
and  it  may  be  used  constantly  by  means  of 
an  appliance  of  a  plaster  jacket  to  the  spine, 
although  the  foot  could  not  be  used  if  the 
appliance  were  removed."  It  was  held  that 
he  had  neither  lost  the  foot  nor  the  use  of 
it.  The  case  of  Sneck  ▼.  Travellers'  Ins.  Co. 
is  next  in  order  of  time.  This  case  was  tried 
twice,  and  is  reported  in  81  Hun,  331,  30  N. 
Y.  Supp.  881,  and  88  Hun,  94,  34  N.  Y.  Supp. 
545.  The  understanding  in  that  case  was 
based  upon  a  "loss  by  severance  of  one  en- 
tire hand  or  foot."  At  the  first  review  the 
court  held  that  it  was  error  to  submit  the  ca^ 
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to  the  jury  where  the  proof  showed  that  the 
hand  was  removed  a  short  distance  hack  of 
the  knuckle.  Bradley^  J.,  dissented;  urging 
that  the  policy  insured  against  loss  of  the 
hand,  and  that,  it  being  shown  that  the  en- 
tire use  of  the  hand  was  lost,  there  might  be 
a  recovery.  Upon  the  second  hearing  this 
view  was  taken ;  Warner  and  Ward,  JJ.,  sus- 
taining it;  Lewis,  J.^  dissenting;  and  Brad- 
ley, J.,  not  voting;  and  this  order  was  after- 
wards affirmed  by  the  court  of  appeals  in 
156  N.  Y.  669,  50  N.  E.  1122.  Again,  in 
Lord  V.  American  Mut,  Aod,  Asao,  61  N.  W. 
293,  26  L.  R.  A.  741,  the  supreme  court  of 
Wisconsin  held  that  "it  is  for  the  jury  to  de- 
termine whether  a  total  loss  of  three  fingers 
and  a  part  of  another  on  the  same  hand,  de- 
struction of  the  joint  of  the  thumb,  and  a 
cutting  of  the  hand«  is  a  loss  of  the  hand, 
'causing  immediate,  continuous,  and  total 
disability,'  within  the  meaning  of  that  clause 
in  a  policy  of  accident  insurance."  89  Wis. 
19,  26  L.  R.  A.  741.  A  number  of  cases  are 
collected  in  a  note  to  Turner  v.  Fidelity  do 
O.  Co.  (Mich.)  38  L.  R.  A.  535,  536.  In  1  Am. 
&  £ng.  Enx^  Law,  2d  ed.  p.  301,  this  subject 
is  summed  up  as  follows :  "It  has  been  con- 
tended on  behalf  of  the  insurance  companies 
that  tne  provisions  in  regard  to  the  'loss'  of 
the  hands  and  feet  must  1^  understood  to  im- 
ply an  actual  amputation  or  physical  sev- 
erance of  those  members  from  the  body.  But 
this  view  has  not  met  with  favor  from  the 
eourts;  it  being  held  that,  to  entitle  the  in- 
sured to  recover,  physical  severance  is  un- 
necessary, but  it  is  sufficient  if  he  has  been 
deprived  entirely  of  the  use  of  the  feet  and 
hands  as  members  of  the  body.  And  there 
can  scarcely  be  any  doubt  as  to  the  soundness 
of  this  view«  for  if  the  feet  and  hands  cannot 
be  used  for  the  purpose  of  moving  about  or 
walking,  or  for  holding  and  handling  things, 
they  are  in  fact  lost  as  much  as  though  ac- 
tually severed  from  the  body.  Many  of  the 
companies  have  altered  their  policies  so  as  to 
read,  'the  loss  of  feet  or  hands  by  severance* 
thereof;  but  this  provision  has  been  held  to 
be  intended  to  refer  to  the  manner  rather 
than  to  the  exact  physical  intent  of  the  in- 


jury." These  cases  establish  the  propositioD 
that  where  an  insurance  policy  insures 
against  the  loss  of  a  member,  or  a  loss  of  an 
entire  member,  the  word  "loss"  should  be 
construed  to  mean  the  destruction  of  the  use- 
fulness of  the  member,  or  the  entire  member, 
for  the  purposes  to  which,  in  its  normal  con- 
dition, it  was  susceptible  of  application.  In 
all  of  these  policies  the  word  "loss"  is  used, 
and  it  is  the  loss  of  the  member  that  is  in 
terms  insured  against.  As  indicated  in  the 
last  authority  cited,  the  attempts  of  the  in- 
surance companies  to  avoid  this  construc- 
tion by  so  changing  the  policy  that  it  reads, 
"Loss  by  severance  of  feet  or  hands,"  ha» 
failed ;  the  courts  holding,  as  before,  that  it 
is  the  loss  of  the  use  of  the  member  which 
was  the  object  of  the  contract.  In  the  pres- 
ent case  the  word  "loss"  is  eliminated,  and 
the  insurance  is  against  "an  injury  that  shall 
cause  the  amputation  of  a  limb  (whole  hand 
or  foot),  or  total  and  permanent  loss  of  eye- 
sight." This  language  is  not  ambiguous, 
and,  if  the  insurance  company  intended  to- 
limit  its  liability  to  cases  where  the  entire 
member  wa^  actually  amputated,  they  could 
not  well  have  chosen  more  apt  and  certain 
language  to  indicate  it,  without  supplement- 
ing it  with  a  negative  statement  that  should 
exclude  recovery  for  the  amputation  of  less 
than  the  entire  foot  or  hand ;  and  it  is  doubt- 
ful if  that  would  not  be  open  to  the  same  con- 
struction as  the  language  actually  used^ 
This  company  is  comprised  of  the  insured* 
They  make  contracts  of  insurance  which  pro- 
tect against  certain  injuries  merely.  It  is 
not  for  us  to  make  contracts  for  them,  nor 
should  we  enlarge  their  liabilities.  We  may 
determine  the  intention  of  the  contracting 
parties  as  disclosed  by  the  contract  if  it  i» 
ambiguous,  or  in  the  light  of  the  circumstan- 
ces under  which  it  is  made,  if  it  is  fairly  sus- 
ceptible of  a  different  meaning  from  that 
naturally  implied  by  the  unexplained  use  of 
the  words.     This  is  neither. 

The  instruction  of  the  learned  circuit  judge 
was  correct,  and  the  judgment  is  affirmed. 

The  other  Justices  concur. 


MINNESOTA  SUPREME  COURT. 


STATE  of  Minnesota,  Respt., 

V. 

George  A.  ZENO,  Appt. 
( Minn ) 

*1.  It  lu  competent  for  the  legrtalatnre 
of  this  state,  in  the  Interests  of  the  public 
health  and  welfare,  to  enact  laws  for  the  pur- 
pose of  regnlatiog  and  throwing  restrictions 
around  the  occupation  or  calling  of  barbers. 

8.  Gen.  La^nrn  1807,  ehap.  186,  In  so  far 
aa  it  prohibits  any  person  from  following 
the  occupation  of  a  barber  in  this  state  with- 
out first  obtaining  a  certificate  of  registration 

•Headnotes  by  Brown,  J. 


NoTB. — As  to  license  for  business   affecting 
public  health,  see  State  y.  Nelson  (Minn.)  84  L. 
R.  A.  818 ;  State  ex  rel.  Morlarity  y.  McMahon 
(Minn.)   38  L.  R.  A.  675. 
48  L.  R.  A. 


as  therein  required,  is  valid,  and  not  In  viola- 
tion of  the  Constitution. 

(February  5,  1900.) 

APPEAL  by  defendant  from  an  order  of 
the  Municipal  Court  of  Minneapolis 
denying  a  new  trial  after  conviction  for  vio- 
lating the  statute  against  following  the  oc- 
cupation of  barber  without  a  license.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Albert  H.  Hall  and  C.  J.  Ca» 
Haley,  for  appellant: 

The  act  under  which  defendant  was  tried 
and  convicted  is  vicious  in  the  extreme,  since 
its  evident  purpose  is  the  legalizing  of  a 
trade  union  or  trust;  and  its  offenaive  pa- 
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(emalisin  is  in  clear  oontrayention  of  consti- 
tutional limitations. 

Re  Jacobs,  98  N.  Y.  115,  50  Am.  Rep.  636. 

The  act  cannot  be  justified  as  an  exercise 
of  police  power. 

ITie  law  will  not  allow  the  right  of  prop- 
erty to  be  invaded  under  the  guise  of  a  po- 
lice reflation  for  the  promotion  of  health 
when  it  is  manifest  that  is  not  the  object  and 
purpose  of  the  regulation. 

Austin  V.  Murray,  16  Pick.  121;  Water- 
toum  V.  Mayo,  109  Mass.  315^  12  Am.  Rep. 
694;  Slaughter-House  Cases,  16  Wall.  36,  21 
L  ed.  394;  Re  Jacobs,  98  N.  Y.  110,  50  Am. 
Bep.  636;  State  ▼.  Donaldson,  41  Minn.  82, 
42  N.  W.  781. 

The  act  is  unconstitutional,  since  it  de- 
prives defendant  of  life,  liberty,  and  prop- 
erty without  due  process  of  law. 

People  V.  Oirard,  73  Hun,  457;  People  ▼. 
Marx,  99  N.  Y.  377,  52  Am.  Rep.  34,  2  N.  E. 
29;  Butchers'  Union  S.  H,  d  L.  8,  L,  Co,  v. 
Crescent  City  L,  8.  L.  d  8.  H,  Co.  Ill  U.  S. 
746,  28  L.  ed.  585,  4  Sup.  Ct  Rep.  652;  Live 
Stock  Dealers  d  B.  Asso.  y.  Crescent  City  L. 
8.  L.  d  8.  H.  Co,  1  Abb.  (U.  S.)  398,  Fed. 
Cas.  No.  8,408;  Wyneha/mer  v.  People,  13  N. 
Y.  398;  People  ew  rel.  Manhattan  8av.  Inst. 
T.  Otis,  90  N.  Y.  48. 

Mr,  Ju  A.  Reed  for  respondent. 

Brown,  J.,  delivered  the  opinion  of  the 
court: 

Defendant  was  convicted  in  the  municipal 
court  of  the  city  of  Minneapolis  of  a  viola- 
tion of  chapter  186,  Gen.  Laws  1897,  and  ap- 
peals from  an  order  denying  his  motion  for 
s  new  trial.  Defendant  is  a  barber,  and  has 
followed  that  occupation  since  1880, — most 
of  the  time  in  this  state.  At  the  time  of  the 
violation  of  the  law  in  question  he  was  lo- 
cated and  engaged  in  such  calling  at  the  city 
of  Minneapolis.  On  the  1st  day  of  April, 
1899,  he  performed  certain  acts  within  his 
calling  upon  the  persons  of  John  Madden 
and  Rudolph  Schall,  without  first  having  ob- 
tained a  license  as  required  by  such  law;  and 
for  this  he  was  convicted,  and  sentenced  to 
pay  a  fina.  There  is  no  controversy  about 
the  facts.  Defendant  violated  the  law  by 
continuing  in  his  occupation  without  a  li- 
cense, and  was  properly  convicted,  unless  it 
be  held  that  the  law  is  unconstitutional  and 
void.  The  sections  of  the  law  applicable  to 
this  case  are  as  follows: 

**Sec.  1.  It  shall  be  unlawful  for  any  per- 
son to  follow  the  occupation  of  barber  in  this 
state  unless  he  shall  have  first  obtained  a 
certificate  of  registration  as  provided  in  this 
act;  provided,  however,  that  nothing  in  this 
act  contained  shall  apply  to  or  affect  any  per- 
son who  is  now  actually  engaged  in  such  oc- 
cupation, except  as  hereinafter  provided." 

Sections  2  et  seq.  provide  for  a  board  of  ex- 
aminers, and  prescribe  their  duties.  Section 
7  provides  that  persons  engaged  in  the  occu- 
pation of  barbers  in  this  state  at  the  time 
of  the  approval  of  the  act  shall  be  entitled 
to  license  certificates  upon  the  payment  of  a 
fee  of  $1,  and  filing  witn  the  secretary  of  the 
board  an  affidavit  of  residence,  etc. 

"Sec.  8.  Any  person  desiring  to  obtain  a 
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certificate  of  registration  under  this  act  shall 
make  application  to  said  board  therefor,  and 
shall  pay  to  the  treasurer  of  said  board  an 
examination  fee  of  $5,  and  shall  present  him- 
self at  the  next  regular  meeting  of  the  board 
for  examination  of  applicants,  whereupon 
said  board  shall  proceed  to  examine  such  per- 
son, and  being  satisfied  that  he  is  above  the 
age  of  nineteen  (19)  years,  of  good  moral 
character,  free  from  contagious  or  infectious 
diseases,  has  either  (a)  studied  the  trade 
for  three  (3)  years  as  an  apprentice  under 
a  qualified  and  practising  barber,  or  (b) 
studied  the  trade  for  at  least  three  ( 3 )  years 
in  a  properly  appointed  and  conducted  bar- 
ber school  under  the  instructions  of  a  com- 
petent barber,  or  (c)  practised  the  trade  in 
another  state  for  at  least  three  (3)  years, 
and  is  possessed  of  the  requisite  skill  in  said 
trade  to  properly  perform  all  the  duties 
thereof,  including  his  ability  in  the  prepara- 
tion of  the  tools,  shaving,  hair-cuttmg,  and 
all  the  duties  and  services  incident  thereto, 
and  is  possessed  of  sufiicient  knowledge  con- 
cerning the  common  diseases  of  the  face  and 
skin  to  avoid  the  aggravation  and  spreading 
thereof  in  the  practice  of  said  trade;  his 
name  shall  be  entered  by  the  board  in  the 
register  hereafter  provided  for,  and  a  certifi- 
cate of  registration  shall  be  issued  to 
him.     .     .     . 

"Sec.  14.  Any  person  practising  the  occu- 
pation of  a  barber  without  having  obtained 
a  certificate  of  registration,  as  provided  by 
this  act,  ...  is  guilty  of  a  misdemean- 
or, and  upon  conviction  thereof  shall  be  pun- 
ished by  a  fine,"  etc. 

The  question  as  to  the  constitutionality  of 
this  statute  is  the  only  one  involved  in  the 
case.  Counsel  for  defendant  assail  the  stat- 
ute from  all  directions,  and  urge  its  invalid- 
ity on  several  grounds,  but  we  need  consider 
the  points  made  by  them  only  so  far  as  they 
are  pertinent  to  the  statute  as  applied  to 
this  particular  case.  We  will  not  stop  to 
inquire  whether  it  would  be  within  the  power 
of  the  legislature  to  limit  the  number  of  ap- 
prentices a  barber  should  be  permitted  to 
have  at  one  and  the  same  time.  Such  ques- 
tion has  no  bearing  upon  the  one  now  before 
us.  It  will  be  time  enough  to  consider  and 
determine  it  when  it  is  presented  in  some 
case  where  that  particular  violation  is  com- 
plained of.  The  question  in  this  case  is.  Is 
it  competent  for  the  legislature  to  prohibit 
persons  from  practising  the  calling  of  a  bar- 
ber without  first  obtaining  a  license  or  cer- 
tificate of  registration?  Laws  enacted  for 
the  purpose  of  regulating  or  throwing  re- 
strictions around  a  trade,  calling,  or  occu- 
pation, in  the  interests  of  the  public  health 
and  morals,  are  everywhere  upheld  and  sus- 
tained. Such  laws  are  within  the  police 
power  of  the  state,  and  are  universally  sus- 
tained where  enacted  in  the  interests  of  the 
public  welfare.  The  question  presented  in 
cases  where  the  validity  of  such  laws  is 
called  in  question  is  no  longer  the  power  or 
authority  of  the  legislature  to  enact  them, 
but  whether  the  occupation,  calling,  or  busi- 
ness sought  to  be  regulated  is  one  involving 
the  public  health  and  interests.     A  person 
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engaged  in  such  an  occupation  is  not  alone 
interested  therein.  The  public  served  by  him 
is  also  interested.  He  is  interested  to  the 
extent  that  it  provides  and  furnishes  him 
with  employment  and  a  means  of  livelihood. 
The  public  is  interested  in  his  competency 
and  qualifications,  and  it  is  eminently  proper 
that  there  be  thrown  around  the  calling  pro- 
tection from  intrusion  by  incompetents,  and 
others  inimical  to  the  public  good.  It  is  un- 
necessary to  discuss  the  grounds  upon  which 
such  laws  are  upheld,  or  the  objections  urged 
against  them.  Counsel  for  defendant  ably 
present  their  side  of  the  question,  but  the 
authorities  are  all  against  them.  We  cite, 
as  pertinent  to  the  question,  State  ex  rel. 
Powell  V.  State  Medical  Examining  Bd,  32 
Minn.  327,  50  Am.  Rep.  575,  20  N.  W.  238; 
State  ex  rel.  Chapman  v.  State  Bd.  of  Medi- 
cal Examiners,  34  Minn.  387,  26  N.  W.  123 ; 
Barhier  v.  Connolly,  113  U.  S.  27,  28  L.  ed. 
923,  5  Sup.  Ct.  Kep.  357;  People  ex  rel. 
Nechamcus  v.  Warden  of  City  Prison,  144 
N.  Y.  529,  27  L.  R.  A.  718,  39  N.  E.  686; 
Singer  v.  State,  72  Md.  464,  8  L.  R.  A.  551, 
19  Atl.  1044;  Dent  v.  West  Virginia,  129  U. 
S.  121,  32  L.  ed.  625,  9  Sup.  Ct.  Rep.  231. 

Is  the  occupation  of  a  barber  a  calling  or 
trade  involving  to  any  degree  the  public 
health  and  public  good?  If  it  is,  the  law 
must  be  sustained.  We  hold  that  it  is,  and 
that  the  health  of  the  citizen,  and  protection 
from  diseases  spread  from  barber  shops  con- 
ducted by  unclean  and  incompetent  barbers, 
fully  justify  the  law.  It  is  a  fact  of  which 
we  must  take  notice  that  the  people  of  to-day 
eome  in  contact  with,  and  engage  the  services 
of,  those  following  the  occupation  of  barber, 
as  much  as,  if  not  more  than,  any  other  oc- 
cupation or  profession.  We  must  take  no- 
tice of  the  fact,  too,  that  the  interests  of  the 
public  health  require  and  demand  that  per- 
sons following  that  occupation  be  reasonably 
familiar  with,  and  favorably  inclined 
towards,  ordinary  rules  of  cleanliness;  that 
diseases  of  the  face  and  skin  are  spread  from 
barber  shops,  caused,  no  doubt,  by  unclean- 
liness  or  the  incompetency  of  barbers.  We 
must  take  notice  of  the  fact  that  to  attain 
proficiency  and  competency  as  a  barber  re- 
quires training,  study,  and  experience, — 
training  in  the  art,  and  study  and  experi- 
ence in  the  management  and  conduct  of  the 
calling.  A  design  and  purpose  to  protect 
the  public  from  injurious  results  likely  to 
follow  from  such  conditions  is  the  founda- 
tion of  statutes  like  this.  And,  as  we  must 
take  judicial  notice  of  the  foregoing  facts, 
the  foundation  for  this  law  is  apparent.  And 
it  may  be  said,  further,  that  there  is  as  much 
reason  for  a  law  of  this  kind  as  to  barbers 
as  there  is  for  such  a  law  as  to  dentists, 
pharmacists,  lawyers,  and  plumbers.  It  is 
enacted  in  the  interests  of  the  public  health 
and  welfare,  and  we  sustain  it. 

The  contention  of  appellant  that  if  the 
law  is  sustained  he  will  be  unable  to  con- 
tinue in  his  business,  because  he  cannot  now 
obtain  a  license,  is  not  sound.  He  was  a 
barber  engaged  in  the  occupation  at  the  time 
of  the  approval  of  the  law,  but  he  failed  to 
make  application  for  a  license  under  the 
48  L.  R.  A. 


terms  of  §  7,  above  quoted,  within  ninety- 
days,  or  at  all;  and  his  contention  is  that, 
because  he  does  not  come  within  either  of  the 
three  classes  of  applicants  specified  in  §  8,  he 
cannot  obtain  a  license  at  all.  This  statute, 
like  all  statutes  enacted  in  the  interests  of 
the  public  welfare,  is  entitled  to  a  broad  and 
liberal  construction,  and  one  that  will  give 
force  and  effect  to  the  intention  of  the  law- 
making power.  Applying  such  a  construc- 
tion, we  hold  that  a  person  who  has  followed 
the  occupation  of  a  barber  for  three  years 
in  this  state,  and  is  otherwise  possessed  of 
the  necessary  qualifications,  is  entitled  to  a 
certificate  of  registration,  the  same  as  a  per- 
son coming  into  the  state  from  another  state. 
There  was  no  intention  to  discriminate 
against  barbers  of  this  state  and  in  favor 
of  those  residing  in  other  states,  and  a  con- 
struction of  the  law  which  would  result  in 
such  discrimination  cannot  be  permitted. 

This  disposes  of  all  questions  deserving 
special  mentiom 

Order  affirmed. 


Conrad  J.  ERTZ,  Respt., 

V, 

PRODUCE  EXCHANGE  of  the  City  of  Min- 
neapolis et  al.,  Appts, 
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*A   complaint   whicli    allegres   that    the 
plaintiff,    a   dealer    in    farm   produce, 

had  a  profitable  business,  that  the  defend- 
ants had  conspired  together  to  refuse  to  deal 
with  him  and  to  induce  others  to  do  likewise. 
It  not  appearing  that  their  Interference  with 
his  business  was  to  serve  any  legitimate  in- 
terests of  their  own,  but  that  it  was  done 
maliciously,  to  injure  him,  and  that  the  con- 
spiracy had  been  carried  Into  execution, 
whereby  his  business  was  ruined,  states  a 
cause  of  action. 

(February  8,  1900.) 

APPEAL  by  defendants  from  an  order  of 
the  District  Court  for  Hennepin  County 
overruling  a  demurrer  to  a  complaint  filed  to 
recover  damages  for  injuries  to  plaintiff's 
business  by  defendants*  alleged  wr<mgful 
combination  to  refuse  to  deal  with  him.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Stiles  Sc  Stiles  for  appellants. 

Messrs.  James  Robertson  and  M.  C. 
Brady,  for  respondent: 

The  opinion  in  Bohn  Mfg,  Co.  v.  Hollis,  54 
Minn.  223,  sub  nom.  Bohn  Mfg.  Co.  v.  North- 
western LfUmber  Men's  Asso.  21  L.  R.  A.  337, 
65  N.  W.  1119,  was  written  with  reference 

^Ileadnote  by  Start,  Oh.  J. 


Note. — ^For  boycott  or  conspiracy  to  Injure 
business,  see  also  Bohn  Mfg.  Co.  v.  Northwest- 
ern Lumbermen's  Asso.  (Minn.)  21  L.  R.  A. 
337,  and  note;  Cote  v.  Murphy  (Pa.)  28  L.  R. 
A.  135;  Jackson  v.  Stanlicld  (Ind.)  23  L.  R.  A. 
588;  Graham  v.  St.  Charles  Street  JR.  Co.  (La.) 
27  L.  R.  A.  416;  Macauley  Bros.  v.  Tierney  (R, 
I.)  37  L.  R.  A.  455  ;  Hartnett  v.  Pluraber*8  Sup- 
ply Asso.  (Mass.)  38  L.  R.  A.  194;  Brewster  v. 
C.  Miller's  Sons  (Ky.)  88  L.  R.  A.  505;  Dore- 
mus  V.  Hennessy  (111.)  43  L.  R.  A.  797;  and 
Boutwell  V.  Marr  (Vt.)  43  L.  R.  A.  803. 
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only  to  the  case  under  consideration,  and  it 
cannot  stand  (even  in  the  absence  of  an  anti- 
trust statute)  as  a  general  rule. 

There  was  an  attempt  on  the  part  of  retail 
dealers  to  protect  their  business  from  the 
encroachments  of  a  wholesaler.  In  the  case 
at  bar  it  is  an  attempt  of  some  retailers, 
through  malice,  to  injure  the  business  of  a 
competitor. 

In  the  one  case  it  was  not  actionable,  and 
in  the  other  it  was. 

Dels  V.  Winfree,  80  Tex.  400,  10  S.  W.  Ill  ; 
Tan  Horn  v.  Van  Horn,  52  N.  J.  L.  284,  10 
L  R.  A.  184,  20  Atl.  485;  Dorcmus  v.  Hen- 
nes»y,176  111.608,43  L.R.A.797,52N.  E.924. 

The  Bohn  CcLse  has  not  met  with  favor  by 
the  majority  of  the  courts  of  last  resort. 

Hopkins  v.  Oxley  Stave  Co.  49  U.  S.  App. 
709,  83  Fed.  Rep.  912,  28  C.  C.  A.  99;  Jack- 
son v.  Stanfield,  137  Ind.  592,  23  L.  R.  A. 
588,  36  N.  E.  345,  37  N.  E.  14. 

Injuries  to  property  indirectly  brought 
about  by  menaces,  false  representations,  or 
fraud  create  as  valid  a  cause  of  action  as  any 
direct  injury  from  force  or  trespass. 

Addison,  Torts,  p.  20;  Walker  v.  Cronin, 
107  Mass.  562;  Carew  v.  Rutherford,  106 
Mass.  10,  8  Am.  Rep.  287. 

The  complaint  in  this  action  shows  (1) 
intentional  and  wilful  acts,  (2)  calculated 
to  cause  injury  to  plaintiff  in  his  lawful 
business,  (3)  done  with  the  unlawful  pur- 
pose to  cause  such  damage  and  loss,  without 
right  or  justifiable  cause  on  the  part  of  de- 
fendants (oonatituting  malice),  and  (4)  ac- 
tual loss  and  damage  resulting.  This  was 
BufTicient. 

Walker  v.  Cronin,  107  Mass.  562;  Delz  v. 
TFin/ree,  80  Tex.  400,  16  S.  W.  Ill;  Van 
Horn  V.  Van  Horn,  52  N.  J.  L.  284,  10  L.  R. 
A.  184,  20  Atl.  485 ;  Boutwell  v.  J/arr,  71  Vt. 
1.  43  L.  R.  A.  803,  42  Atl.  607  ;  People  ex  rel. 
Mnflkany  v.  Chicago  Live  Stock  Exchange, 
170  111.  556,  39  L.  R.  A.  373,  48  N.  E.  1002; 
(fraham  v.  St.  Charles  Street  R.  Co.  47  La. 
Ann.  214,  27  L.  R.  A.  416.  16  So.  806;  Mc- 
Hcnry  v.  Sneer,  56  Iowa,  649,  10  N.  W.  234. 

Chapter  359,  Laws  1899,  controls  and  gov- 
erns the  action  at  bar. 

The  legislature,  not  content  with  making 
the  acts  of  appellants  unlawful,  has  by  §  2  of 
said  act  made  them  criminal. 

The  allegations  of  the  complaint  bring  ap- 
pellanU  clearly  within  the  statute. 

United  States  v.  Trans-Missouri  Freight 
Avio.  166  XI.  S.  324.  41  L.  ed.  1021,  17  Sup. 
Ct.  Rep.  540;  United  States  v.  Addyston  Pipe 
4  Htcel  Co.  64  U.  S.  App.  723,  85  Fed.  Rep. 
279,  29  C.  C.  A.  141,  46  L.  R.  A.  122. 

Where  a  party  commits  an  act  which  is 
criminal,  and  another  suffers  damages  in 
consequence,  a  right  of  action  accrues  to  the 
injured  party. 

Cooley,  Torts,  88-124;  8  Am.  A  Eng.  Enc. 
Law,  2d  ed.  p.  598;  1  Bishop,  Crim.  Law, 
264;  2  Addison,  Torts,  850;  Doremus  v. 
Bcnnessy,  176  111.  608,  43  L.  R.  A.  797,  52  N. 
1.924. 

Btart,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  defendants  interposed  a  general  de- 
48  L  R.  A. 


Imurrer  to  the  complaint  in  this  case,  and 
'  they  appealed  from  the  order  of  the  district 
court  of  the  county  of  Hennepin  overruling 
their  demurrer.  The  material  facts  alleged 
in  the  complaint  are  these:  The  plaintiff 
'is  now,  and  for  two  and  a  half  years  past 
has  been,  engaged,  at  the  city  of  Minneapo- 
I  lis,  in  the  business  of  a  commission  mer- 
'chant,  buying  and  selling  farm  produce  and 
commodities.  His  profits  from  bis  business, 
prior  to  the  committing  of  the  wrongs  here- 
inafter stated  by  the  defendants,  were  $20,- 
000  per  year.  To  enable  him  to  conduct  his 
business,  it  has  been  and  is  necessary  for  him 
to  buy  such  farm  produce  and  commodities 
in  the  market  at  Minneapolis,  and  resell  the 
same  to  his  customers.  The  defendants, 
during  the  time  the  plaintiff  has  so  con- 
ducted his  business,  have  been,  and  still  are, 
engaged  in  buying  and  selling  farm  produce 
and  commodities,  and  they  are  practically 
all  the  persons,  firms,  and  corpoi-ations  who 
are  engaged  in  such  business  in  the  city  of 
Minneapolis,  and  during  such  time  they  have 
and  still  do  control,  regulate,  and  govern  the 
quantity  and  price  of  such  farm  produce  and 
commodities,  and  the  purchase  and  sale 
thereof.  The  plaintiff,  prior  to  July  19, 
1809,  was  accustomed  to  and  did  purchase 
the  produce  and  commodities  so  dealt  in  by 
him  from  the  defendants,  and  paid  them 
therefor  in  full.  But  on  the  day  named,  and 
nt  various  subsequent  timen,  the  defendant 
the  produce  exchange  conspired,  confeder- 
ated, and  agreed  to  and  with  all  of  the  other 
dofemlant^s  herein  not  to  sell  to,  or  buy  of, 
plaintiff,  in  any  manner,  any  farm  produce 
or  commodities  for  the  purpose  of  carrying 
on  his  business.  The  defendant  the  produce 
exchange  then  and  there  did  maliciously  so- 
licit and  procure  from  all  of  its  codofend- 
ants,  and  each  of  them,  and  from  many  other 
persons  to  the  plaintiff  unknown,  an  agree- 
ment not  to  sell  to,  or  buy  from,  plaintiff 
sueli  products  and  commodities,  and  did  so 
induce  its  codefendants,  and  each  of  them, 
and  otlier  persons,  by  the  aid  of,  and  through 
the  influence  of,  all  of  the  defendants,  not 
to  sell  to,  or  buy  of,  the  plaintiff  any  of  such 
produets  and  commodities,  for  the  purpose  of 
his  business  or  otherwise.  In  pursuance  of 
such  conspiracy,  each  and  all  of  the  defend- 
ants have,  with  such  malicious  and  unlaw- 
ful intent,  ever  since  July  10,  1899,  refused 
flo  to  sell  to,  or  buy  of,  the  plaintiff,  and  have 
daily  circulated  among  and  reported  to  the 
patrons  of  the  plaintiff  that  he  was  unable 
to  buy,  such  products  and  commodities,  with 
the  intent  of  inducing  such  patrons  to  dis- 
continue doing  business  with  the  plaintiff. 
The  business  of  the  plaintiff,  by  reason  of  the 
premises,  has  been  ruined,  and  he  has  been 
dan)an:ed  thereby  in  the  sum  of  $25,000. 

If  the  allegations  of  the  complaint  are 
true,  and  the  demurrer  admits  them,  it  is 
certain  that  the  plaintiff  has  suffered  ma- 
terial financial  injury  by  the  acts  of  the  de- 
fendant. Does  the  law  afford  him  any  rem- 
edy? Counsel  for  the  defendants  insist  that 
the  question  must  be  answered  in  the  nega^ 
tive,  because  their  acts  in  the  premises  were 
lawful,  and,  being  so,  tlie  intent  with  which 
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ihey  did  the  acts  is  immaterial.  It  may  be 
donceded  that,  if  the  acts  of  the  defendants 
were  lawful,  the  motive  which  actuated  them 
is  immaterial  in  determining  the  strict  le- 
gal rights  of  the  parties.  The  question, 
then,  is.  Were  the  defendants'  acts  legal? 
In  its  broadest  aspect,  this  question  involves 
oonsidertitions  of  the  highest  importance  to 
the  individual  and  to  the  public.  The  genius 
of  our  free  institutions  encourages  all  men 
to  seek  better  fortunes,  higher  levels,  and 
larger  opportunities  for  success  in  life. 
Therefore,  within  proper  limits,  it  is  both 
lawful  and  commendable  for  men  to  com- 
bine for  the  purpose  of  securing  better  wages 
or  larger  returns  from  their  business  ven- 
tures. It  is  not,  however,  our  purpose  to 
enter  upon  any  general  discussion  as  to  the 
limitations  upon  this  right  of  men  to  com- 
bine for  the  purpose  of  furthering  their  own 
interests,  without  reference  to  the  rights  of 
others.  Our  sole  purpose  is  to  inquire 
whether  the  acts  of  the  defendants  in  this 
case  were«  as  to  the  plaintiff,  lawful.  The 
defendants  rely  upon  the  case  of  Bokn  Mfg. 
Co,  V.  Mollis,  54  Minn.  223,  8ub  nom,  Bohn 
Mfg,  Co.  V.  Northtoestern  Lumbermen's 
A880.  21  L.  R.  A.  337,  55  N.  W.  1119,  in  sup- 
port of  their  contention  that  the  defendants' 
acts  in  question  were  lawful.  The  general 
propositions  of  law  laid  down  in  the  decision 
in  that  case  are  sound,  as  applied  to  the 
facts  of  that  particular  case,  which  were  sub- 
stantially these:  The  defendants  were  re- 
tail lumber  dealers,  and  formed  a  voluntary 
association,  by  which  they  mutually  agreed 
that  they  would  not  deal  with  any  whole- 
sale dealer  who  should  sell  lumber  to  persons 
not  dealers  at  the  place  where  a  member  of 
the  association  was  carrying  on  business. 
The  object  of  the  association  was  to  protect 
its  members  against  sales  by  wholesale  deal- 
ers to  contractors  and  consumers.  In  case  a 
wholesale  dealer  made  any  such  sale,  and  re- 
fused to  make  amends  therefor,  as  provided 
by  the  by-laws  of  the  association,  its  secre- 
tary was  required  to  notify  all  of  its  mem- 
bers of  the  fact,  and  thereafter  such  mem- 
bers were  to  refrain  from  dealing  with  the  of- 
fending wholesale  dealer.  The  plaintiff,  the 
Bohn  Manufacturing  Ck)mpany,  a  wholesale 
dealer,  having  made  such  a  sale,  the  secre- 
tary of  the  association  was  about  to  send  no- 
tice of  the  fact  to  all  of  its  members.  There- 
upon the  company  commenced  an  action  for 
a  permanent  injunction,  enjoining  the  de- 
fendants from  issuing  such  notices.  This 
court  held  that  the  action  would  not  lie. 
The  decision  was  correct,  but  it  is  not  ap- 
plicable to  the  alleged  facts  in  this  case.  It 
is  to  be  noted  that  the  defendants  in  the  Bohn 
Case  had  similar  legitimate  interests  to  pro- 
tect, which  were  menaced  by  the  practice  of 
wholesale  dealers  in  selling  lumber  to  con- 
tractors and  consumers,  and  that  the  defend- 
ants' effoorts  to  induce  parties  not  to  deal 
with  offending  wholesale  dealers  were  lim- 
ited to  the  members  of  the  association  hav- 
ing similar  interests  to  conserve,  and  that 
there  was  no  agreement  or  combination  or  at- 
tempt to  induce  other  persons  not  members  of 
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the  association  to  withhold  their  patronage 
from  such  wholesale  dealer.  In  this  respect 
the  case  differs  essentially  from  the  one  at 
bar,  in  which  the  complaint  does  not  show 
that  the  defendants  had  any  legitimate  in- 
terests to  protect  by  their  alleged  combi- 
nation. On  the  contrary,  it  is  expressly  al- 
leged in  the  complaint  that  the  combination, 
which  was  carried  into  execution,  was  for 
the  sole  purpose  of  injuring  the  plaintiff's 
business,  and  that  the  defendants  conspired 
to  induce  the  plaintiff's  patrons  and  persons, 
other  than  the  defendants,  to  refuse  to  deal 
with  him.  Such  alleged  acts  on  the  part  of 
the  defendants  are  clearly  unlawful. 

It  is  true,  as  claimed  by  the  defendants 
and  as  stated  in  the  Bohn  Case,  that  a  man, 
not  under  contract  obligations  to  the  con- 
trary, has  a  right  to  refuse  to  work  for,  or 
deal  with,  any  man  or  class  of  men,  as  he 
sees  fit,  and  that  the  right  which  one  man 
may  exercise  singly  many  may  lawfully  agree 
by  voluntary  association  to  do  jointly,  pro- 
vided they  do  not  interfere  with  the  legal 
rights  of  others.  But  one  man  singly,  nor 
any  number  of  men  jointly,  having  no  legiti- 
mate interests  to  protect,  may  not  lawfully 
ruin  the  business  of  another  by  maliciously 
inducing  his  patrons  and  third  parties  not 
to  deal  with  him.  See  Walker  v.  Cronin^ 
107  Mass.  562;  Delz  v.  Winfree,  80  Tex.  400, 
16  S.  W.  Ill;  Craham  v.  St.  Charles  Street 
R.  Co.  47  La.  Ann.  214,  27  L.  R.  A.  416,  16 
So.  806 ;  Hopkins  v.  Owley  Stave  Co.  49  U.  S. 
App.  709,  83  Fed.  Rep.  912,  28  C.  C.  A.  99. 

This  is  just  what  the  complaint  in  this 
case  charges  the  defendants  with  doing,  and 
we  hold  that  it  states  a  cause  of  action. 

Order  affirmed. 
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*1.     A  provision   in   a  storagre   receipt, 

issued  under  S  7046,  Gen.  Stat.  1894,  that 
the  stored  property  may  be  mingled  with 
other  property  of  the  same  kind,  or  trans- 
ferred to  other  elevators  or  warehouses,  does 
not  confer  authority  on  the  warehouseman 
to  Bcll  the  property  described  therein. 

2.  Under  sach  a  receipt,  when  It  In  other 
respects  conforms  to  the  provisions  of  S  7646, 
Gen.  Stat.  1894,  the  contract  is  a  bailment, 
and  not  a  sale. 

3.  Flax  ia  included  within  the  meaning  and 
intent  of  SS  7G45  et  scq..  Gen.  Stat.  1894.  and 
is  subject  to  the  protection  of  the  warehouse 
law. 

4.  Tlie  evidence  in  this  case  does  not 
•Itoiv  iBcyond  a  rcaaonable  donbt  that 
there  was  an  intent  to  defraud  the  prose- 
cutor, which  is  an  essontlal  ingredient  of  the 
oflTense  charged,  and  the  conviction  is  there- 
fore set  aside. 

(February  6,  1900.) 
•Headnotes  by  Lovelt,  J. 

NoTK.-r-As  to  sale  of  goods  stored  by  ware- 
houseman,  see  Hall  v.  Pillsbury  (Minn.)  7  lu 
R.  A.  529,  and  note. 
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APPEAL  by  defendant  Gowdery  from  a 
judgment  of  the  District  Court  for 
Dodge  County  convicting  him  of  larceny  in 
fraudul^itly  misappropriating  flax  which 
bad  been  delivered  to  him  for  storage.  Re- 
versed. 

The  facta  are  stated  in  the  opinion. 

Messrs.  Cl&ilda,  Edsertoii,  Sa  Wiokwire 
for  appellant. 

Messrs.  XKT.  B.  Dovslaa,  Attorney  Gener- 
al, and  C.  \Kr.  Somerby,  for  respondent: 

The  tickets  issued  to  complaining  witness 
by  the  firm  of  Cowdery  &  Wheeler  were  con- 
tracts of  bailments 

titate  V.  Barry  (Minn.)  79  N.  W.  656; 
Nctchall  y.  Paige,  10  Gray,  368;  3  Jones, 
Bailm.  66. 

Wherever  a  criminal  intent  can  be  shown 
along  with  the  other  essentials  of  the  offense, 
a  prosecution  under  the  Penal  Code  for  lar- 
ceny will  lie. 

The  jury  found  from  all  the  circumstanceB 
the  e86«itial  criminal  intent. 

All  that  is  necessary  on  this  question  of 
intent  is  that  the  intention  to  appropriate 
another's  property  to  one's  own  use  be  pres- 
ent at  the  time  of  the  taking,  and  it  is  suffi- 
cient if  the  intention  be  to  appropriate  such 
property  for  the  time  being;  and  a  mental 
reservation  or  hope  entertained,  to  be  able 
in  the  future  to  make  restitution,  does  not 
relieve  the  act  of  its  criminal  character. 

McLain,  Grim.  Law,  fH  641,  651. 

The  indictment  was  sufficient. 

State  V.  Barry  (Minn.)  79  N.  W.  666; 
State  V.  Comings,  64  Minn.  369,  56  N.  W. 
50;  Bitter  v.  State,  111  Ind.  324,  12  N.  E. 
501;  People  v.  Hill,  3  Utah,  334,  3  Pac.  75; 
State  V.  Comfort,  22  Minn.  271;  State  v. 
yew,  22  Minn.  76. 

Mr.  J.  J.  MeCAUshey  also  for  respond- 
ent 

IfOTely,  J.,  delivered  the  opinion  of  the 
eourt: 

Defendant,  who  was  jointly  indicted  with 
another  person,  was  convicted  of  the  crime 
of  larceny,  as  bailee,  in  fraudulently  appro- 
priating a  quantity  of  flax  to  his  own  use, 
with  intent,  as  charged  in  the  indictment, 
"to  deprive  the  owner  thereof  of  his  prop- 
erty," under  the  provisions  of  subdivision 
2.  S  6709,  Gen.  Stat.  1894.  Lyman  E.  Cow- 
dery was  a  warehouseman,  and,  with  his 
partner,  was  running  an  elevator  at  Kasson, 
where  he  received,  from  time  to  time,  quanti- 
ties of  flax  from  the  prosecuting  witness, 
Bradahaw,  aggregating  in  amount  760  bush- 
els, and  evidenced  by  nine  receipts  or  tickets, 
which  were  given  to  the  owner  of  the  flax, 
and  which  the  prosecution  insist  constituted 
the  relation  of  bailor  and  bailee  between  the 
parties  thereto,  under  the  warehouse  laws 
of  this  state.  Sections  7645  et  seq.,  Gen. 
Stat.  1894.  The  warehousemen  became  in- 
solvent^  made  an  assignment,  and  were  un- 
able either  to  furnish  the  flax  or  put  up  the 
equivalent  in  money.  The  defendant  in- 
sists that  the  tickets  or  storage  receipts  did 
not  create  the  relation  of  bailment  between 
defendant  (who  was  tried  alone)  and  the 
owner  of  the  flax,  but  by  the  terms  of  such 
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receipts  constituted  a  sale  thereof  to  the  de- 
fendant and  his  partner,  or,  at  least,  author- 
ity to  part  with  the  flax;  that  the  warehouse 
law,  under  which  such  contract  of  bailment 
must  be  established,  does  not  apply  to  flax; 
also  that,  by  reason  of  the  previous  business 
relations  and  conduct  ol  the  owner  of  the 
property  stored  with  the  defendant,  the  lat- 
ter was  led  to  believe  that  he  was  authorized 
to  deal  with  the  flax  without  reference  to 
the  terms  of  the  receipts;  from  which,  as 
defendant  claims,  it  follows  that  there  was 
no  proof  of  the  necessary  intent  to  defraud, 
which  as  alleged  in  the  indictment  is  an  es- 
sential element  of  the  statute,  and  must 
therefore  be  proved.  The  warehouse  re- 
ceipts referred  to  oontain  the  requisites  of 
S  7646,  Gen.  SUt  1894,  in  all  respects.  They, 
"in  clear  terms  state  the  amount,  kind,  and 
grade  of  the  grain  stored,  the  terms  of  stor- 
age," and,  in  addition,  the  following  provi- 
sion, which  embraces  the  pith  of  the  conten- 
tion upon  the  construction  of  the  storage  re- 
ceipt, viz. :  "Express  authority  is  given,  by 
acceptance  hereof,  that  said  grain  or  seed 
may  be  mingled  with  grain  or  seed  of  other 
persons,  and  shipped  or  removed  to  any  other 
elevator  we  may  select"  And  it  is  urged 
that  these  provisions,  which  authorize  a  re- 
moval of  the  flax,  etc.,  take  this  case  out  of 
the  provisions  of  the  Penal  Code. 

It  is  urged,  in  support  of  this  claim,  that 
an  interpretation  of  the  warehouse  statutes 
should  be  made  that  does  not  conflict  with 
the  generally  settled  rules  of  the  common  law, 
and  that  the  particular  provision  of  these 
contracts  quoted  above  is  inconsistent  with 
the  theory  of  a  bailment.  While  it  is  un- 
questionably true  that  the  commingling  of 
the  property  of  one  person  with  the  prop- 
erty of  another,  with  the  consent  of  the  own- 
ers, so  as  to  destroy  the  specific  identity  of 
each,  conclusively  negatives  the  relation  of 
bailor  and  bailee  upon  common-law  rules,  it 
must  be  remembered  that,  it  was  the  object 
of  the  statute  to  provide  a  remedy  for  the 
protection  of  the  agricultural  producers  of 
this  state  which  they  did  not  have  before, 
and,  if  the  purpose  and  practical  means  by 
which  such  protection  is  afforded  is  to  be 
found  clearly  expressed  in  the  statute,  it 
necessarily  must  be  the  statute,  instead  of 
the  common  law,  that  we  are  to  interpret. 
It  is  our  duty  to  discover  the  true  legisla- 
tive intent  expressed  by  the  statute,  for. 
within  constitutional  limitations,  that  is  al- 
ways the  real  test  in  such  cases.  We  cannot 
allow  a  repeal  or  modification  of  a  statute 
by  the  law  which  the  statute  itself  seeks  to 
change;  this  is  self-evident.  Neither  can 
we  abridge  the  effectiveness  of  a  wholesome 
statute  by  judicial  construction  or  finesse. 
The  very  nature  of  the  business  that  has  long 
been  conducted  in  this  state  by  the  owners 
of  elevators  and  warehouses  in  dealing  with 
the  agricultural  producers  would  lead  ,to  the 
inference  that  the  provisions  of  the  statute 
referred  to  were  intended  to  create  on  the 
part  of  the  warehousemen  an  obligation  to 
have  the  owner's  property  or  it*  equivalent 
ready  for  delivery  when  called  for.  The  re- 
ceipt, according  to  the  statute,  must  be  in 
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writing,  and  it  must  state  amount  and  grade  j 
of  grain,  charges  for  storage,  and  advances  { 
paid,  which  receipt  shall  be  prima  facie  evi- 
dence that  the  bolder  thereof  has  in  store 
with  the  party  issuing  such  receipt  the 
amount  of  grain,  of  the  kind  and  grade  men- 
tionetl  in  such  receipt,  and  penal  provisions 
follow  against  false  statements,  etc.  The 
suggestion  arises,  Why  should  this  contract 
be  in  writing?  Why  so  explicit?  and  Why, 
upon  its  face,  should  evidence  of  its  present 
money  value  be  required,  unless  it  was  in- 
tended to  be  evidence  of  title  and  to  become 
negotiable?  And  it  follows  that,  if  the  title 
of  the  property  is  to  remain  in  the  owner, 
by  necessary  implication,  that  the  contract, 
while  not  a  common-law  bailment,  becomes 
vested  with  the  characteristics  of  that  trust 
relation,  and  is  a  bailment  under  tlie  stat- 
ute. We  do  not  think  that  the  acts  of  ming- 
ling produce  of  one  person  with  that  of  an- 
other, or  the  removal  of  such  property  from 
one  elevator  to  another,  are  in  necessary 
conflict  with  this  view.  These  acts  are  es- 
sential in  the  conduct  of. the  elevator  and 
warehouse  business.  It  must  be  mingled 
with  other  produce,  if  it  is  taken  in  store, 
or  there  would  have  to  be  a  warehouse  for 
every  patron;  and,  in  facilitating  the  busi- 
ness in  question,  it  likewise  may  be  necessary 
to  remove  the  property  stored  from  one  de- 
pository to  another,  to  accomplish  practical 
ends.  The  earnestness  of  the  able  counsel 
for  defendant  in  presenting  their  views  upon 
this  point  has  led  to  this  consideration  of 
this  view,  rather  than  any  serious  doubt 
upon  the  question  itself;  for  we  think  the 
contention  now  urged  has  been  anticipated 
and  specifically  provided  against  by  the 
warehouse  law  itself.  Section  7645,  Gen. 
Stat.  1894, — the  preceding  section  to  the  one 
last  referred  to, — provides,  inter  alia^  "that 
whenever  any  grain  shall  be  delivered  for 
storage  to  any  person  .  .  .  such  delivery 
shall  in  all  things  be  deemed  and  treated  as 
a  bailment,  and  not  as  a  sale,  of  the  property 
so  delivered,  notwithstanding  such  grain  may 
be  mingled  by  such  bailee  with  the  grain  of 
other  persons,  and  notwithstanding  such 
grain  may  be  shipped  or  removed  from  the 
warehouse,  elevator,  or  other  place  where  the 
same  was  stored,"  etc.  While  this  language 
remains  in  the  statute,  it  is  difllcult  to  see 
how  there  can  be  room  for  interpretation,  for 
the  language  of  the  receipts  in  this  case  is 
almost  identical  with  the  provisions  which 
the  statute  declares  shall  not  aiTect  the  lia- 
bility of  the  warehouseman  as  bailee,  and 
that  this  court  has  so  understood  its  effect 
is  clear  from  its  decision  in  State  v.  Barry 
(Minn.)  79  N.  W.  656.  Upon  the  receipts 
themselves  we  think  it  is  clear  that  defend- 
ant was  a  bailee,  and  amenable  to  the  law 
under  which  he  was  indicted. 

Again,  it  is  urged  for  defendant  that  the 
warehouse  acts  do  not  provide  for  storage 
of  flax,  which  is  not  included  in  any  proper 
definition  of  the  word  "grain."  The  distinc- 
tive word  of  the  statute  is  "grain,"  and 
"flax"  is  not  specifically  referred  to  by  that 
name,  and  it,  of  course,  becomes  a  question 
whether  the  storage  of  flax  was  within  the 
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legislative  intent  when  these  acts  were 
passed.  An  imposing  array  of  dictionaries 
and  encyclopedias  were  produced  on  the  ar- 
gument to  show  that  grain  is  a  berry  and 
flax  a  fiber.  But  this  is  a  question  of  rea- 
sonable construction  of  a  statute,  rather  than 
a  scientific  analysis,  which  must  yield  to  the 
popular  understanding  that  ought  to  prevail 
in  such  cases.  Courts  appeal  to  dictionaries 
in  questions  of  doubt  in  science,  and  perhaps 
in  search  of  evidence  of  popular  understand- 
ing, when  in  doubt.  But  where,  within  the 
knowledge  of  the  court,  the  dictionary  con- 
flicts with  popular  understanding,  the  latter 
will  be  adopted,  although  it  may  require  a 
subsequent  enlargement  of  the  definitions  of 
the  lexicographer,  which  is  continually  nec- 
essary, since  the  dictionary  is  an  evidence, 
rather  than  an  originator,  of  definitions.  We 
have  no  doubt  whatever  from  the  custom  at 
the  time  these  statutes  were  enacted  that 
they  were  supposed  to  apply  to  flax.  It 
would  startle  the  legislature  that  enacted 
them,  or  the  legislatures  that  have  convened 
since  without  recognizing  the  necessity  of 
amending  them,  as  well  as  the  farmers  of 
this  state,  who  have  continuously,  since  the 
law  was  passed,  accepted  receipts  for  de- 
posits of  flax,  to  tell  them  that  in  that  re- 
spect it  was  not  the  intention  of  the  law- 
makers to  protect  them  as  well  as  the  grow- 
ers of  wheat  and  barley.  We  think  it  would 
likewise  startle  the  warehousenien  them- 
selves to  construe  such  a  distinction  into  the 
law.  The  defendant  evidently  saw  no  diflfer- 
ence  at  the  time  of  the  issuance  of  his  re- 
ceipts to  Bradshaw,  for  the  words  "grain" 
and  "flax"  are  used  convertibly  in  such  re- 
ceipts, and  we  judge  from  the  record  that  his 
able  counsel  did  not  urge  this  view  during 
the  trial,  or  until  after  their  briefs  in  this 
court  had  been  printed.  While  in  criminal 
cases,  under  the  harsh  penal  statutes  that 
once  governed  in  England,  nice  and  techni- 
cal constructions  upon  indictmente  and  stat- 
utes were  adopted  in  favor  em  vitcBf  a  more 
liberal  rule  has  since  prevailed,  more  con- 
sistent with  common  sense,  and  we  shall 
adopt  in  this  ease  the  construction  which 
protects  the  numerous  bailors  of  flax  in  this 
state,  which  we  have  no  doubt  was  within 
the  legislative,  as  well  as  the  popular,  mind 
when  these  laws  were  enacted. 

The  remaining  assignments  of  error,  with 
the  exception  of  one,  relate  to  alleged  errors 
that  are  not  likely  to  occur  again,  and,  in 
view  of  the  disposition  we  shall  make  of  this 
case,  need  not  be  considered. 

The  evidence  of  defendant's  intent  to  de- 
fraud in  this  record  is  solely  the  presump- 
tion arising  from  his  inability  to  turn  over 
to  the  prosecutor  the  flax  stored  upon  de- 
mand, and  it  seems  doubtful  if  the  complain- 
ing witness  intended  a  criminal  prosecution 
until  many  months  afterwards,  when  such 
demand,  which  seems  to  have  been  merely 
formal,  without  expectation  that  it  would 
be  complied  with,  was  made.  It  is  true 
that  this  proof  of  demand  and  refusal  raises 
a  presumption  of  guilt,  and  makes  a  prima 
facie  case  against  defendant,  but  this  pre- 
sumption is  so  overcome  by  opposite  infer- 
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ences,  from  admitted  and  undisputed  facts, 
that  we  cannot  permit  the  verdict  to  rest 
upon  it  alone.  We  do  not  find  in  this  record 
any  of  the  indicia  of  crime  usual  in  similar 
prosecutions.  The  defendant  had  made  no 
preparations  for  business  collapse.  He  had 
run  his  affairs  in  the  usual  way,  which  had 
grown  up,  under  the  sanction  of  prosecutor 
and  his  other  patrons,  for  many  years,  un- 
til, on  a  declining  market,  he  found  himself 
shorty  and  unable  to  meet  all  his  obligations. 
That  defendant  was  a  man  of  irreproachable 
character  was  established  at  the  trial  by  a 
formidable  number  of  witnesses,  some  of 
whom  had  stored  produce  with  him,  and  had 
suiTered  loss,  under  the  same  circumstances 
as  the  complaining  witness.  Previous  to  the 
nispension  of  defendant's  business,  he  and 


the  prosecutor  had  conducted  their  business 
relations  upon  terms  of  unlimited  confidence, 
for  many  years.  The  latter  had  stored  his 
produce  with  defendant,  sometimes  receiving 
receipts  and  sometimes  not.  In  all  such 
cases  it  seems  that  such  deposits  were  treat- 
ed by  defendant  as  if  he  had  authority  to 
dispose  of  them  according  to  his  best  judg- 
ment, with  the  sanction  of  the  prosecutor. 
ITiese  and  other  facts  disclosed  by  the  record 
lead  us  to  the  conclusion  that  this  verdict 
should  not  be  allowed  to  stand.  Our  views 
in  this  respect  are  strengthened  by  a  state- 
ment of  the  learned  trial  court,  which  ex- 
pressed doubts  of  the  justness  of  the  result. 
It  is  ordered  that  the  judgment  of  the 
court  below  he  set  aside,  and  a  new  trial 
awarded. 


MISSISSIPPI  SUPREME  COURT. 


J.  J.  HODGES,  Appt,, 

V. 

W.  L.  CAUSEY. 


(. 


.Miss.. 


.) 


1.  A  trespaaalnir  dogr  cannot  lafvf nlly  be 
killed  merely  because  the  owner  has  been 
notified  to  keep  the  dog  off  the  premises. 

S.  The  reasonable  necessity  for  killing 
a  trespasslnflT  doff  is  a  question  for  the 
jury  under  all  the  facts  and  circumstances  of 
the  case. 

8.  Tbe  valne  of  a  doff  frblcb  bas  no 
market  valne  may  be  shown  by  proving 
the  pedigree,  characteristics,  and  qualities 
of  the  dog,  and  then  proving  by  witnesses 
who  know  these  things  their  opinions  as  to 
the  value. 

(January  1,  1000.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Sunflower  County 
in  favor  of  defendant  in  an  action  brought  to 
recover  damages  for  the  killing  of  a  dog. 
Reversed. 

The  defense  was  that  the  dog  was  trespass- 
ing, and  tliat  the  killing  was  done  to  prevent 
it  from  damaging  corn  and  cotton  in  tne  field 
through  which  it  was  running,  and  that 
plaintiCr  had  been  notified  to  keep  the  dog  off 
defendant's  premises. 

Further  facts  appear  in  the  opinion. 

Messrs.  W.  S.  Chapman  and  W.  IL 
Ckapman  for  appellant. 

Messrs.  Frank  Johnston  and  Thomas 
B.  Baird  for  appellee. 

Whitfleldt  J.,  delivered  the  opinion  of  the 
eourt: 

It  may  be  that  "property  in  dogs  is  of  an 
imperfect  or  qualified  nature,"  as  held  in 
SenteU  v.  Netc  Orleans  <C-  C.  R.  Co.  166  U.  S. 
698,  41  L.  ed.  1169,  17  Sup.  Ct.  Rep.  693; 
Ward  V.  State,  48  Ala.  161,  17  Am.  Rep.  31  ; 
WHton  V.  Weston,  48  Conn.  325;  and  Car- 
thage V.  Rhodes,  101  Mo.  175,  9  L.  R.  A.  352, 


14  S.  W.  181.  And  it  is  doubtless  true  that 
much  of  the  conflict  of  decision  touching  this 
subject  is  due  to  the  varying  statutes  of  dif- 
ferent states  as  regards  their  being  the 'sub- 
ject of  larceny,  etc.  But  it  is  very  correctly 
said  in  the  learned  note  to  Hamhy  v.  Samson 
( Iowa)  07  Am.  St.  Rep.  at  page  297,  that  **in 
the  United  States  there  has  been  a  quite  no- 
ticeable tendency  in  legislation  and  judicial 
decisions  to  recognize  a  complete  property  in 
dogs."  When  the  right  to  kill  a  trespassing 
dog  is  in  question,  doubtless  the  difference  in 
nature  and  instincts  between  the  dog  and  or- 
dinary domestic  animals,  as  the  horse  or  cow, 
may  properly  enter  into  its  solution.  It  is 
said  in  the  exhaustive  note  to  this  same  case 
of  Hamhy  v.  Samson  (Iowa)  40  L.  R.  A.  at 
page  510,  that  **it  is  generally  held  that  a 
merely  trespassing  dog  cannot  be  killed,"  and 
the  authorities  pro  and  con  are  cited.  In 
that  note,  and  also  in  the  note  to  Tonawanda 
It.  Co.  V.  Mungcr,  49  Am.  Dec,  at  page  200, 
illustrations  are  given  of  the  conditions  un- 
der which  it  would  be  lawful  to  kill  a  tres- 
passing dog:  Sheep-killing  dogs  may  be 
killed;  dogs  destroying  deer,  fowls,  or  other 
animals,  where  necessary  to  their  preserva- 
tion ;  howling  dogs  on  one's  premises  may  be 
killed,  etc.  But  it  is  said  the  dog  must  be 
killed  at  the  time  and  not  on  account  of  past 
damage  done  hj  him.  Id.,  and  authorities. 
The  true  rule  is  thus  stated  in  67  Am.  St. 
Rep.,  note,  at  pages  294,  295:  "But  one  is 
never  justified  in  going  to  excessive  lengths 
in  the  defense  of  himself  or  his  property  from 
assault  or  injury.  The  method  of  defense 
adopted  must  bear  a  certain  relation  to  the 
character  or  seriousness  of  the  threatened  in- 
jury. .  .  .  The  fact  that  a  dog  is  tres- 
passing does  not  justify  his  wanton  or  ma- 
licious destruction."  And  again:  "In  any 
case,  the  question  as  to  whether  the  defend- 
ant was  justified  in  killing  or  injuring  plain- 
tiff's dog  should  be  submitted  to  the  jury,  to 
be  decided  from  a  consideration  of  the  pe- 


NoTK. — As  to  the  right  to  kill  dogs,  see  Hub- 
bard T.  Preston  (Mich.)  15  L.  R.  A.  24i»,  and 
«ot«;  also  Slnunonds  v.  Holmes  (Cono.)  15  L. 
R.  A.  253;  Jenkins  ▼.  Ballantyne  (Utah)  16  L. 
R.  A  689;  Nebr  ▼.  State  (Neb.)  17  L.  R.  A. 
48L.R.A, 


771 ;  Bowers  v.  Horan  (Mich.)  17  L.  R.  A. 
773;  Patton  v.  State  (Ga.)  24  L.  R.  A.  732; 
and  Hagerstown  t.  Witmer  (Md.)  39  L.  R.  A. 
649. 


w 
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culiar  facts  and  circumstancea  of  the  case.*' 
The  court  virtually  told  the  jury,  in  its  mod- 
iiications  of  plaintiff's  instructions,  that,  "if 
they  believed  defendant  had  warned  plain- 
tiff not  to  let  his  dogs  run  in  his  field,"  de- 
fendant was  not  liable.  This  was  error. 
Notice  to  keep  his  dogs  out  was  one  fact,  but 
not  the  only  fact,  to  be  considered.  Notice 
of  that  sort  is  not  conclusive.  See  authori- 
ties collected  in  paragraph  3,40  Am.  Dec  259. 
When  it  is  borne  in  mind  of  what  great  value 
some  dogs  are,  the  reasonableness  of  the  gen- 
eral rule  against  the  right  to  kill  a  mere  tres- 
passing dog  is  apparent  See  Mullaly  v.  Peo- 
ple, supra,  86  N.  Y.  366,  and  note,  40  L.  R.  A. 
p.  510.  Here,  at  the  time  this  English  deer- 
nound  was  killed,  she  was  running  through 
the  corn  rows  in  November,  when  the  corn 
was  thoroughly  matured.  She  had  done  at 
that  time  no  damage  to  the  cotton.  The  de- 
fendant says  he  killed  her  to  prevent  her  do- 
ing damage  by  knocking  out  cotton  from  the 
stalks.  The  jury  should  not  have  been  told 
that  notice  was  a  perfect  defense.  All  the 
circumstances  in  evidence  were  before  them, 


and  the  reasonableness  of  the  alleged  neces- 
sity of  killing  the  dog  to  save  property  should 
have  been  left  to  them,  as  a  question  of  fact, 
under  proper  instructions  as  to  the  law. 

The  court  also  erred  in  its  instruction  as 
to  the  necessity  of  proving  market  value. 
The  doctrine  supported  by  reason  and  the  au- 
thorities is  that  you  may  prove  the  market 
value  if  the  dog  has  any,  and,  if  not,  then 
his  "special  or  pecuniary  value  to  his  owner, 
that  may  be  ascertained  by  reference  to  his 
usefulness  and  services."  HeilignUinn  v. 
Kose,  81  Tex.  222,  13  L.  R.  A.  275,  16  S.  W. 
932.  And  it  is  perfectly  competent  to  prove 
the  pedigree,  characteristics,  and  qualities  of 
the  dog,  and  then  prove,  by  witnesses  who 
know  these  things,  their  opinions  as  to  the 
value.  Bowers  v.  Horen,  93  Mich.  420,  17  L. 
R.  A.  773,  53  N.  W.  535.  And  on  both  these 
propositions  see,  specially,  the  notes  to  Ham- 
by  V.  Samson  (Iowa)  67  Am.  St.  Rep.  292, 
203,  with  the  authorities,  and  the  other  in 
40  L.  R.  A.  515,  618  (viii.),  et  seq. 

Judgment  rcvei'sed,  verdict  set  aside,  and 
cause  remanded  for  a  new  trial. 


MASSACHUSETTS  SUPREME  JUDICIAL  COURT. 


Daniel    D.    FORD 

MT.  TOM  SULPHITE  PLTLP  COMPANY. 
(172  Mass.  544.) 

ft.  An  employer  need  not  fvarn  an  em- 
ployee whose  special  business  Is  to  oil  a 
sliaft  and  bearing,  of  his  introductioo  of  a 
set  screw  to  fasten  a  collar  near  the  end  of 
the  shaft,  although  It  projects  in  such  a  man- 
ner as  to  be  lilcely  to  catch  the  clothing  of 
persons  coming  near  it. 

-2.  evidence  that  it  is  not  cnstontary 
in  factories  to  liaTe  collars  with  pro- 
jecting set  screws  placed  on  revolving  shafts 
near  pulleys,  where  It  is  necessary  for  em- 
ployees to  go  frequently,  is  not  admissible  to 
show  the  duty  of  a  particular  employer 
towards  his  employees. 

(February  28,  1899.) 


REPORT  by  the  Superior  Court  for  Hamp- 
shire County  for  the  opinion  of  the  Su- 
preme Judicial  Court,  of  an  action  brought 
to  recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence.     Judgment  for  defendant. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  B.  O'Donnell,  for  plaintiff: 

The  principle  by  which  the  servant  is  pre- 
sumed to  assume  the  risks  of  the  business 
should  not  be  so  extended  as  to  impair  in 
the  least  degree  the  obligation  resting  upon 
the  master,  in  the  prosecution  of  a  business 
involving  unusual  risk  of  health,  of  life,  or 
limb,  to  employ  well-guarded  instruments 
and  competent  agents. 

Cayzer  v.  Taylor,  10  Gray,  274,  69  Am. 
Dec  317. 


Note. — Rioht  of  a  etrvant  to  recover  for  in- 
juries caused  by  projecting  screws  in  shafts 
and  other  moving  machinery, 

I.  Discussion  of  the  question    whether    the 
maintenance  of  a  set  screw  imports  neg- 
ligence at  common  law. 
IT.  Liability  of  master  under  statutes: 
III.  Defenses  of  assumption  of  risks  and  con- 
tributory negligence. 

I.  Discussion  of  the  question  whether  the  main- 
tenance of  a  set  screw  imports  negligence  at 
common  law. 

The  doctrine  adopted  by  some  courts  is  that 
a  master  is,  as  matter  of  law,  not  guilty  of  neg- 
ligence in  maintaining  an  uncovered  shaft  with 
a  projecting  screw,  this  doctrine  being  referred 
to  the  principle  that  it  is  a  common  contrivance 
preferable  to  any  known  device  for  the  pur- 
pose which  it  is  designed  to  serve.  Hale  ▼. 
Cheney  (1893)  158  Masa  268,  84  N.  B.  255 
(there  plaintiff  was  only  sixteen  years  of  age, 
but  no  weight  was  attached  to  this  fact)  ;  Good- 
now  V.  Walpole  Emery  Mills  (1888)  146  Mass. 
261,  15  N.  K.  576;  Dillman  v.  Hamilton  (1898) 
14  Mont.  Co.  L.  Rep.  92  (plaintiff  was  twenty 
years  old)  ;  Lewis  v.  Simpson  (1892)  8  Wash. 
«41,  29  Pac.  207. 
48  L.  R.  A. 


Or,  as  the  rule  may  also  be  stated,  to  leave 
gearings,  set  screws,  and  other  parts  of  ma- 
chinery unboxed  is  not  negligence,  where  other 
manufacturers  in  the  same  line  of  business  oper- 
ate their  machinery  in  the  same  manner.  Wa- 
bash Paper  Co.  v.  Webb  (1896)  146  Ind.  303, 
45  N.  E.  474. 

It  follows,  therefore,  that  although  there  may 
be  a  safer  kind  of  set  screw  which  is  also  in  com- 
mon use,  the  master  owes  the  servant  no  duty 
to  box  the  pulley  or  shaft,  or  to  change  the  set 
screw  for  a  safer  one.  Roouey  v.  Sewall  &  D. 
Cordage  Co.  (1894)  101  Mass.  153,  159,  36  N.  E. 
368  :  Goodnow  v.  Walpole  Emery  Mills  (1888) 
146  Mass.  261,  15  N.  E.  576. 

But  it  has  recently  been  held  by  one  of  the 
Federal  courts  of  appeals  that  the  doctrine  that 
a  master  is  not  bound  to  abandon  the  use  of 
a  particular  machine  which  is  in  common  use 
because  there  are  other  better  and  safer  ma- 
chines to  be  had,  cannot  be  successfully  In- 
voked for  the  purpose  of  excusing  him  for  his 
failure  to  place  a  suitable  guard  around  ma- 
chinery which  is  of  such  a  nature,  or  so  lo- 
cated, as  to  be  a  constant  menace  to  the  safety 
of  those  who,  in  the  discbarge  of  their  duliea, 
are  constantly  compelled  to  pass  in  close  prox- 
imity to  it.  In  such  a  case  the  obligation  to 
place  a  suitable  guard  around  the  machinery  la 
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When  the  plaintiff  entered  the  defendant's 
service  he  impliedly  agreed  to  assume  all  the 
obvious  risks  of  the  business,  including  the 
risk  of  injury  from  the  kind  of  machinery 
then  openly  used.  This  could  not  include 
working  near  such  a  set  screw  in  the  dark. 

Rooney  v.  Bewail  d  D.  Corfiage  Co.  161 
Mass.  153,  36  N.  £.  789. 

Any  person  who  allows  a  dangerous  place 
to  exist  on  his  premises  is  responsible  for  an 
injury  caused  thereby  to  any  other  person 
who  enters  on  the  premises  by  his  invitation 
or  procurement,  in  the  use  of  due  care  and 
without  notice  of  the  danger. 

Coombs  V.  New  Bedford  Cordage  Co.  102 
Mssfi.  572,  3  Am.  Rep.  506. 

Assuming  that  the  set  screw  was  always 
there,  in  the  dark  and  not  seen  or  known  by  tJi  e 
plaintiff,  the  risk  was  not  so  obvious  that  the 
plaintiff  must  be  taken  to  have  assumed  it. 


Redmund  v.  Butler,  168  Mass.  367,  47  N. 
E.  108;  Ciri€Lck  v.  Merchants*  Woolen  Co. 
161  Mass.  152,  6  L.  R.  A.  733,  23  N.  E.  829; 
Dolphin  v.  Plumley,  167  Mass.  167,  45  N.  E. 
87;  McKee  v.  Tourtellotte,  167  Mass.  69,  44 
N.  E.  1071. 

The  set  screw  was  not  there  when  plain- 
tiff made  his  contract,  and  he  did  not  know 
of  its  existence.  He  therefore  did  not  as- 
sume the  risk. 

Rooney  v.  Bewail  d  D.  Cordage  Co.  161 
Mass.  153,  36  N.  E.  789. 

If  the  set  screw  was  there  when  the  plain- 
tiff was  employed,  he,  being  a  laboring  man, 
should  have  been  informed  of  it  and  instruct- 
ed; a  fortiori  if  it  was  not  there  till  long 
afterwards.  In  either  case  he  should  have 
been  informed  and  instructed  by  the  defend- 
ant. 

De  Costa  ▼.  Ear  graves  Mills,  170  Mass. 


DO  less  imperative  than  his  duty  to  remedy  a 
•defect  in  tbe  machine  Itself.  Homestake  MIn. 
Co.  V.  Fullerton  (1895)  30  U.  S.  App.  82,  60 
Fed.  Hep.  923,  16  C.  C.  A.  545. 

'Ill  is  humane  and  reasonable  doctrine,  which 
emiKdies  the  principle  laid  down  by  the  Supreme 
Court  of  the  United  States,  that  conformity  to 
the  rjt^ge  of  other  employers  does  not  con- 
clusively negative  the  existence  of  negligence 
'Wabash  B.  Co.  v.  McDoniels  (1882)  107  U.  S. 
454,  27  L.  ed.  605,  2  Sup.  Ct.  Rep.  032),  was  enun- 
ciated in  refusing  to  uphold  the  contention  of 
defendant's  counsel  that  an  employee  might  be 
held  to  assume  the  risk  of  bolts  protrudlog 
from  a  coupling  of  a  revolving  shaft,  notwith- 
standing a  promise  of  the  foreman  to  cover  it, 
on  the  ground  that  such  promise  was,  not  to 
repair  an  existing  defect  in  the  machinery,  but 
to  supply  a  new  or  additional  appliance  which 
tbe  employer  is  under  no  obligation  to  furnish. 

The  liability  of  the  master  was  held  to  be 
for  the  Jury  to  decide,  the  evidence  being  that 
the  servant's  clothing  was  caught  upon  pro- 
truding bolts  of  a  coupling  of  a  rapidly  revolv- 
ing shaft  located  In  a  narrow  and  dark  tunnel, 
near  a  cross  timber  under  which  such  employee 
was  obliged  to  stoop  or  crawl  while  passing 
through  the  tunnel  In  the  discharge  of  his 
daties.     Ibid. 

In  Minnesota,  also,  It  has  been  held  that  the 
question  as  to  a  master's  negligence  Is  for  tbe 
jury.  In  an  action  for  Injuries  to  a  servant 
whose  coat  sleeve  was  caught  by  a  set  screw  on 
a  revolving  shaft  as  he  was  attempting  to  place 
a  belt  upon  a  pulley  2  Inches  therefrom,  where 
It  appean  that  the  head  of  the  screw  was  not 
protected  or  guarded  In  any  way,  that  It  was  a 
<:ube  %  Inch  square  and  projected  at  least  % 
of  an  inch  from  the  shaft,  which  was  revolving 
about  150  times  to  the  minute,  and  that  it  was 
freciuently  necessary  to  adjust  the  belt  upon  the 
pulley.  Pruke  v.  South  Tark  Foundry  &  Macfa. 
Co.  (1897)  eS  Minn.  806,  71  N.  W.  276. 

But  In  another  case  the  same  court  took  the 
rather  refined  distinction  that  even  If  the  de- 
fendant was  negligent  in  having  a  shaft  with 
a  aet  screw  projecting  so  far  as  to  be  dangerous 
to  a  servant  whose  work  required  him  to  be  In 
close  proximity  to  it,  there  could  be  no  liability 
for  an  injury  received  by  a  servant  who  was 
oiling  the  machinery  at  some  distance  away, 
where  the  chances  of  his  falling  against  the 
diaft  were  so  slight  and  remote  that  they  could 
not  reasonably  have  been  anticipated.  Groff  v. 
Duluth  Imperial  Mill  Co.  (1894)  68  Minn.  333, 
69  N.  W.  1049. 

The  present  writer  ventures  to  think  that 
the  reference  to  the  test  of  reasonable  antici- 
pation Is,  under  such  circumstances,  wholly  un- 
warrantable. That  the  duty  to  provide  a  safe 
place  of  work  inures  In  favor  of  all  servants 
who  are  rightfully  at  the  particular  point  where 
tbe  danflrerous  conditions  which  are  alleged  to 
48  L.  R.  A.  7 


import  culpability  are  found,  seems  to  be  a  nec- 
essary corollary  from  the  principles  which  de- 
Qne  the  position  of  a  person  invited  on  premises, 
as  contrasted  with  the  position  of  one  who  is 
a  mere  licensee  or  trespasser.  The  only  ground, 
It  Is  submitted,  upon  which  a  servant  Injured 
by  uncovered  machinery  should  be  debarred 
from  recovery  Is  that  his  presence  at  the  spot 
where  the  accident  occurred  amounteo  to  pos- 
itive contributory  negligence,  and  that  this  Is 
the  single  case  in  which  a  master  should  be  al- 
lowed to  excuse  himself  by  the  plea  of  nont:nticl- 
patlon. 

In  Galveston  Oil  Co.  v.  Thompson  (1890)  76 
Tex,  235,  13  8.  W.  60,  the  court  seems  to  have 
regarded  a  shaft  with  protruding  screws  as  an 
appliance  the  maintenance  of  which  Imported 
negligence,  but  the  specific  ground  of  recovery 
was  that  the  plaintiff  had  been  negligently  or- 
dered to  perform  a  service  not  within  the  scope 
of  his  employment. 

Whether  a  master  can  be  held  liable  for  omit- 
ting to  Instruct  a  servant  as  to  the  position  of 
a  set  screw  depends  upon  whether  the  servant 
was  Inexperienced  to  such  a  degree  that  he 
could  not  reasonably  be  expected  to  understand 
the  danger  arising  from  It,  and  the  master  knew 
or  ought  to  have  known  of  that  Inexperience. 
Ingerman  v.  Moore  (1801)  90  Cal.  410,  27  Pac. 
306. 

A  machinist  and  engineer  Is  chargeable  with 
knowledge  that  set  screws  are  In  constant  use 
in  machinery,  and  cannot  hold  a  master  liable 
for  an  omission  to  apprise  him  of  the  danger 
caused  by  one  on  a  shaft  which  he  is  repairing. 
Goodnow  V.  Walpole  Emery  Mills  (1888)  146 
Mass.  261,  15  N.  K.  576 :  Keats  v.  National  Heel- 
ing Mach.  Co.  (1895)  21  U.  S.  App.  656,  66  Fed. 
Rep.  940,  13  C.  C.  A.  221. 

As  to  the  duty  of  instruction,  see,  generally, 
note  to  James  v.  Rapides  Lumber  Co.  (1S98; 
La.)  44  L.  R.  A.  83. 

II.  Liability  of  master  under  statute$. 

Under  the  Massachusetts  employ  era*  liability 
act  of  1887  It  is  held  that  a  set  screw  on  a  ma- 
chine used  for  reeling  wire  does  not  of  Itself 
constitute  a  defect  in  the  ways,  works,  or  ma- 
chinery, where  it  Is  not  out  of  order,  and  Is  a 
common  device  for  the  purpose  for  which  It  Is 
used.  Donahue  v.  Washburn  ft  M.  Mfg.  Co. 
(1807)  160  Mass.  674,  48  N.  E.  842. 

But  under  the  similar  Ontario  act,  known  as 
the  workmen's  compensation  for  injuries  act 
(Out.  Rev.  Stat.  1887,  chap.  141).  the  conclu- 
sion arrived  at  has  been  that  a  verdict  of  a  Jury 
based  on  the  theory  that  a  set  screw  Is  a  de- 
fect Is  Justifiable.  O'Connor  v.  Hamilton  Bridge 
Co.  (1894)  25  Out.  Rep.  12,  21  Ont.  App.  Rep. 
596.  24  Can.  S.  C.  698. 

Whether  a  set  screw  is  a  breach  of  a  statute 
expressly  requiring  the  covering  of  machinery 
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376,  49  N.  E.  735;  La  Fortune  v.  Jolly,  167 
Mass.  170,  45  N.  E.  83;  Laplante  v.  Warren 
Cotton  Mills,  165  Mass.  487,  43  N.  E.  294; 
O'Connor  v.  Adams,  120  Mass.  427. 

Messrs,  Brooks  A;  Hamilton,  for  de- 
fendant: 

There  was  no  evidence  of  any  breach  of 
duty  by  the  defendant  to  the  plaintiff. 

Rooney  v.  Bewail  d  D.  Cordage  Co.  161 
Mass.  153,  36  N.  E.  789;  Connelly  v.  Hamil- 
ton Woolen  Co.  163  Mass.  156,  39  N.  E.  787; 
Ooodnow  V.  Walpole  Emery  Mills,  146  Mass. 
261,  15  N.  E.  576;  Carey  v.  Boston  d  M.  R. 
Co.  158  Mass.  228,  33  N.  E.  612;  Donahue 
V.  Washburn  d  M,  Mfg.  Co.  169  Mass.  674, 
48  N.  E.  842. 

The  evidence  of  custom  in  other  factories 
was  immaterial. 

Rooney  v.  Sewall  d  D.  Cordage  Co.  161 
Mass.  161,  36  N.  E.  789;  Moynihan  v.  King's 
Windsor  Cement  Dry  Mortar  Co.  168  Mass. 
460,  47  N.  E.  425;  Tenanty  v.  Boston  Mfg. 
Co.  170  Mass.  323,  49  N.  E.  654. 

Holmes,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  by  one  of  the  defendant's 
workmen,  brought  under  the  statute  and  at 
common  law,  for  personal  injuries  caused 


by  being  caught  by  a  set  screw  fastening  a 
collar  near  the  end  of  a  revolving  shaft.  Ac- 
cording to  the  evidence  for  the  plaintiff,  the 
set  screw  had  been  put  in  since  the  begin- 
ning of  his  employment,  and,  although  he 
had  charge  of  the  machinery  in  the  room, 
and  oiled  tl^e  shaft  and  bearing,  he  never 
had  seen  this  screw.  It  seems  not  to  have 
been  disputed  that  there  were  other  similar 
set  screws  in  the  place.  The  shaft  referred 
to  was  about  13  feet  from  the  floor,  and  at 
the  time  of  the  accident  the  plaintiff  was  on 
a  platform  3  feet  lower  than  the  shaft,  try- 
ing to  throw  a  belt  off  a  pulley  at  the  end  of 
it,  on  the  other  side  of  the  bearing,  and  1 
foot  distant  from  the  set  screw.  l£ere  was 
not  must  light.  The  presiding  judge  took  the 
case  from  the  jury,  and  it  is  here  on  report. 
We  are  of  opinion  that  the  ruling  was 
right,  and  that  the  case  cannot  be  distin- 
guished satisfactorily  from  the  numerous 
other  cases  in  this  commonwealth  already 
decided  concerning  set  screws.  Donahue  v. 
Washhum  d  M.  Mfg.  Co.  169  Mass.  574,  48 
N.  £.  842,  and  cases  cited.  This  ease  shows 
that  a  few  years  ago  a  set  screw  was  a  com- 
mon device.  There  is  no  evidence  that  it 
has  ceased  to  be  one.  In  Ooodnow  v.  Wal- 
pole Emery  Mills,  146  Mass.  261,  267,    15 


BeemB  to  depend  upon  the  terms  In  which  it  is 
expressed. 

Thus,  shafting  and  set  screws  in  a  factory, 
suspended  9  feet  above  the  floor,  are  not  within 
the  proYlBlonB  of  N.  Y.  Laws  1892,  chap.  63, 
S  8,  requiring  them  to  he  "properly  guarded." 
Glasshelm  v.  New  York  Economical  Printing  Co. 
(1895)  13  Misc.  174,  34  N.  Y.  Supp.  69. 

On  the  other  hand,  the  maintenance  of  un- 
protected spindles  with  a  projecting  set  screw 
has  In  Canada  been  regarded  as  a  breach  of  the 
factories  act  (Ont.  Rev.  Stat.  1887),  chap.  208. 
i  15,  subsec.  1,  by  which  the  requirement  is 
that  "moving  machinery  shall  be  fenced." 
O'Connor  v.  Hamilton  Bridge  Co.  (1894)  25  Ont. 
Rep.  12,  21  Ont.  App.  Rep.  596,  24  Can.  S.  C.  598. 

III.  Defenses  to  assumption  of  risks  and  con- 
tributory negligence. 

An  experienced  workman  not  shown  to  have 
been  under  full  age  or  of  less  than  average  un- 
derstanding assumes  the  risk  of  his  glove  catch- 
ing 0L\  the  set  screw  of  a  machine  used  for  reel- 
ing wire,  while  reaching  in  his  hand  to  get  the 
wire  for  the  pui'pose  of  taking  the  reel  from  the 
block.  Donahue  v.  Washburn  ft  M.  Mfg.  Co. 
(1897)  169  Mass.  574,  48  N.  E.  842. 

It  is  for  the  jury  to  say  whether  the  risk  of 
crossing  a  revolving  shaft  with  two  set  screws 
projecting  therefrom  was  appreciated  by  a  serv- 
ant who  had  no  knowledge  of  machinery,  and 
who  was  performing  such  duties  that  he  had 
nothing  to  do  with  the  operation  of  the  shaft. 
Roth  V.  Northern  P.  Lumbering  Co.  (1889)  18 
Or.  205,  22  Pac.  842. 

It  is  not  a  conclusion  of  law  from  the  fact 
that  the  plaintiff  was  aware  of  the  existence  of 
a  set  screw,  and  sprightly  for  one  of  his  years, 
that  he  was  aware  of  the  risk  of  passing  over 
the  shaft  while  in  motion.  Dowling  v.  Allen 
(1881)  74  Mo.  13,  41  Am.  Rep.  298. 

Whatever  danger  there  is  in  the  fact  that  a 
screw  projects  beyond  the  cranio  of  a  hand  car, 
and  that  there  is  for  .this  reason  an  increased 
probability  that  the  clothes  of  a  man  turning 
the  crank  may  be  caught,  is  as  well  known  and 
aa  obvious  to  one  who  has  used  the  car  for  sev- 
eral days  as  it  Is  to  his  employer.  Carey  v. 
Boston  ft  M.  R.  Co.  (1893)  158  Mass.  228.  33 
N.  E.  512. 
48  L.  R.  A. 


An  employee  in  a  mill,  who,  acting  within  the 
scope  of  his  duty,  is  ordered  by  the  foreman  to 
go  up  a  ladder  standing  against  a  belt  box  into 
which  a  revolving  shaft  runs  at  right  auglcfr 
and  nail  a  board  on  the  box,  in  performing  the 
service  is  Injured  by  his  apron  and  Jacket  catch- 
ing on  the  shaft  which  is  plainly  visible  and  is 
seen  by  him,  cannot  recover  from  his  employer. 
Russell  V.  Tillotson  (1885)  140  Mass. 201, 4  N.  E. 
231. 

A  servant  who  drives  a  wagon  along  a  par- 
ticular way  by  the  express  direction  of  his  mas- 
ter's representative,  and  is  injured  by  the  pro- 
jecting bolts  of  a  revolving  shaft  which,  when 
it  is  too  late,  he  finds  himself  unable  to  olear, 
while  seated  In  the  wagon,  is  not  debarred  from 
recovery  by  the  rule  that  a  servant  must,  at  his 
peril,  clioose  the  saferof  two  alternative  methods 
of  doing  his  work.  Such  a  direction  is  an  Im- 
plied statement  that  the  way  Indicated  Is  rea- 
sonably safe,  and  an  Instruction  withdrawing 
the  consideration  of  the  direction  from  the  Jury 
Is  erroneous,  when  the  question  of  the  servant's 
exercise  of  due  care  Is  submitted  to  them. 
Hawkins  v.  Johnson  (1880)  105  Ind.  29,  55  Am. 
Rep.  169,  4  N.  E.  172. 

The  question  as  to  contributory  negligence  of 
a  servant  Injured  by  catching  his  coat  sleeve 
upon  a  set  screw  upon  a  revolving  shaft  while  he 
was  attempting  to  adjust  a  belt  upon  a  pulley  on 
the  shaft  is  for  the  jury,  where  it  appears  that 
he  had  often  adjusted  the  pulley,  and  had  never 
noticed  the  screw,  and  that  other  employees  who 
had  adjusted  the  belt  in  the  same  manner  had 
not  noticed  it.  Pruke  v.  South  Park  Foundry  & 
Mach.  Co.  (1897)  68  Minn.  305,  71  N.  W.  27«. 

In  Dowling  v.  Allen  (1881)  74  Mo.  13,  41 
Am.  Rep.  29S,  it  was  held  that  it  was  for  the 
Jury  to  determine  whether  a  boy  of  seventeen, 
who  was  working  in  a  foundry,  was  negligent, 
where  he  was  ordered  to  stop  an  engine  and  to 
hurry,  this  not  being  a  part  of  his  regular  duties; 
and  in  executing  the  order  his  trousers  wer^ 
caught  by  an  uncovered  set  screw  and  collar  oa 
a  revolving  shaft  over  which  he  stepped. 

C.  B.  I*. 
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N.  E.  578, — ^a  ca«e  very  like  the  present, — 
it  was  said  that  "there  was  no  danger  which, 
in  view  of  the  plaintiff's  knowledge  and  ca- 
paeity,  must  not  have  been  well  understood 
by  and  apparent  to  him,  and  there  was, 
therefore,  no  negligence  on  the  part  of  the 
defendant  in  exposing  him  to  it."  See  also 
Hale  T.  Cheney,  169  Mass.  268,  271,  272,  34 
N.  E.  255.  In  Rooney  v.  SeuDoll  d  D,  Cord- 
age Co.  161  Mass.  153,  36  N.  £.  789,  it  was 
held  that  an  employer  did  not  need  to  warn 
an  adult  workman  of  the  presence  and  dan- 
gers of  a  set  screw  when  employing  him. 
As  has  been  said  or  implied  in  other  cases, 
where  the  danger  is  obviously  great,  as  in 
the  case  of  a  revolving  shaft,  it  is  not  neces- 
sary to  give  warning  of  elements  which  mere- 
ly enhance  the  risk.  Carey  v.  Boston  d  M, 
R.  Co,  158  Mass.  228,  231,  33  N.  £.  512.  See 
also  Keats  v.  National  Heeling  Mach.  Co.  21 
U.  S.  App.  656,  65  Fed.  Rep.  940,  13  C.  C. 
A.  221.  The  same  considerations  apply  to 
the  subsequent  introduction  of  a  set  screw, 
when,  as  here«  there  is  no  pretense  that  the 
plaintiff  remembered  the  alleged  previous 
eoDdition  of  the  shaft,  and  was  acting  in  re- 


liance upon  his  former  observation;  and 
when,  further,  it  was  the  plaintiff's  especial 
business  to  take  charge  of  the  machinery, 
and  therefore  to  inform  himself  of  its  con- 
struction. 

The  question  "whether  or  not  it  is  cus- 
tomary in  factories  to  have  a  collar  with  a 
pi  ojecting  set  screw  placed  near  a  pulley  where 
it  is  necessary  for  a  person  to  go  frequently 
to  do  something  with  reference  to  putting  on 
a  belt,"  etc.,  was  properly  excluded.  See 
Rooney  v.  SewaU  cl  D,  Cordage  Co.  161 
Mass.  153,  161,  36  N.  £.  789.  The  question 
in  this  highly  specific  form,  supposing  it  to 
admit  of  an  honest  answer,  must  have  been 
intended  to  furnish  a  pattern  upon  which 
the  jury  were  to  model  the  defendant's  duty, 
and  it  was  at  least  within  the  discretion  of 
the  judge  to  exclude  evidence  directed  to  that 
point.  It  would  have  been  admissible,  no 
doubt,  to  show  that  set  screws  were  going 
out  of  use,  and  no  longer  were  to  be  expected 
or  looked  out  for  without  special  warning. 
But  that  was  not  what  the  evidence  meant. 

Judgment  for  defendant. 
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One  wbo  aollelts  ordern  for  m,  flrm  hav- 
Ibv  b,  permanent  place  off  bnalnean  In 
the  state,  without  carrying  any  goods  ex- 
cept those  which  have  been  previously  or- 
dered by  his  customers,  or  exposing  any  goods 
for  sale,  Is  not  doing  "business  ss  a  hawker  or 
peddler,"  nor  "exposing  for  sale  or  selling*' 
goods,  within  the  meaning  of  Laws  1897, 
cbapL  76,  requiring  a  license  from  peddlers. 

(March  17,  1899.) 

RESERVATION  by  the  Belknap  County 
Court  for  the  opinion  of  the  full  bench 
of  an  indictment  for  selling  goods  without  a 
lioense  contrary  to  the  provisions  of  the  stat^ 
ate.    Judgment  for  defendant. 

Defendant  resides  in  Laconia,  and  is  em- 
ployed to  go  from  place  to  place  within  the 
county  taking  orders  for  certain  kinds  of 
groceries.  The  orders  would  be  taken  and 
filled  from  the  employer's  store  in  Concord, 
and  delivered  by  defendant  in  about  a  week 
from  the  time  when  taken.  He  neither  car- 
ried nor  exposed  for  sale  any  goods,  but  con- 
fined himsdf  to  taking  orders  and  delivering 
the  goods  to  fill  them. 

Further  facts  appear  in  the  opinion. 


Mr.  F.  K.  Beekford,  for  the  State: 

Chapter  76  of  the  Laws  of  1897  was  in- 
tended to  protect  local  dealers  in  their  lo- 
cality, and  also  tlie  public  against  the  fraud 
too  often  imposed  upon  the  people  by  hawk- 
ers and  peddlers. 

Graff ty  v.  Uushville,  107  Ind.  502,  57  Am. 
Rep.  131.  8  N.  E.  609;  3  Jacob,  Law  Diet.  1st 
Am.  ed.  1811,  p.  241;  10  PetersdorfT,  Abr.  p. 
206;  1  Bouvier,  Law  Diet.  p.  631 ;  2  Bouvier, 
liaw  Diet  p.  306. 

Going  about  t^kin|^  orders  constitutes  a 
sale  within  the  meaning  of  the  law. 

Oi-affty  v.  Rushville,  107  Ind.  502,  57  Am. 
Rep.  131,  8  N.  E.  609;  9  Am.  k  Eng.  Enc. 
Ijaw,  p.  307 ;  State  v.  Ascher,  54  Conn.  299, 
7  Atl.  822. 

The  question  of  where  the  goods  were  pur- 
chased by  a  hawker  or  peddler  is  of  no  con- 
sequence. 

Laws  1897,  chap.  46;  State  v.  Powell  (N. 
H.)  41  Atl.  171. 

Messrs.  Streeter,  Walker,  Sa  Hollls,  for 
defendant: 

A  peddler  is  one  who  carries  about  small 
commodities  on  his  back  or  in  a  cart  or 
wagon,  and  sells  them. 

Pegues  v.  Ray,  50  La.  Ann.  574,  23  So.  004 ; 
Kennedy  v.  People  use  of  LaJunta,  9  Colo. 
App.  490,  49  Pac.  373;  Com.  v.  Famum,  114 
Mass.  270;  Com.  v.  06er,  12  Cush.  493;  Da- 
venport V.  Rice,  75  Iowa,  74,  39  N.  W.191. 

Neither  taking  the  order,  nor  delivering 
the  goods,  constitutes  one  a  peddler. 


Note. — On  the  question,  Who  Is  a  peddler? — 
IM  Com.  T.  Gardner  (Pa.)  7  L.  R.  A.  666.  and 
Mte;  Wrought  Iron  Range  Co.  v.  Johnson  (Ga.) 
8  L.  R.  A.  273,  and  note;  Emmons  v.  Lewlstown 
(111.)  8  L.  R.  A.  328;  Re  Wilson  (D.  C.)  12  L. 
B.  A.  624 ;  Stuart  ▼.  Cunningham  (Iowa)  20  L. 
48  L  R.  A. 


R.  A.  430;  llewson  v.  Englewood  (N.  J.)  21  L. 
R.  A.  736;  State  v.  Morehead  (S.  C.)  26  L.  R. 
A.  CSS  ;  South  Dend  v.  Martin  (Ind.)  29  L.  R. 
A.  531;  and  State  v.  Coop  (S,  C.)  41  L.  R.  A. 
501. 
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Rex  V.  M'Knight,  10  Barn.  &  0.  734. 

The  fundamental  idea  contained  in  the 
definition  of  a  peddler  is  that  he  is  a  person 
carrying  his  stock  in  trade  with  him  in  a 
pack  or  cart,  and  having  the  capacity  to  then 
and  there  close  a  bargain  and  consummate 
the  sale  by  immediate  delivery. 

Com.  V.  Obcr,  12  Cush.  493;  Graff ti/  v. 
Rushvilie,  107  Ind.  602,  57  Am.  Rep.  128,  8 
N.  E.  609. 

Wallace,  J.,  delivered  the  opinion  of  the 
court: 

The  indictment  is  for  a  violation  of  chap- 
ter 70,  Laws  1897,  entitled  "An  Act  in  Rela- 
tion to  Hawkers  and  Peddlers."  Section  1 
provides  that  "no  person  shall  do  any  busi- 
ness as  a  hawker  or  peddler,  or  go  about 
from  town  to  town,  or  from  place  to  place  in 
the  same  town,  exposing  for  sale  or  selling 
any  goods,  wares,  or  merchandise,"  except 
certain  kinds  of  property  therein  namcnl, 
-without  a  license.  It  is  apparent  from  the 
title  of  the  act  and  from  its  terms  that  it 
was  designed  to  affect  hawkers  and  peddlers, 
and  to  regulate  tlieir  business.  T}ie  lan- 
guage used  expresses  the  understanding  of 
the  legislature  as  to  what  acts  constitute  the 
business  of  a  hawker  or  peddler.  This  defi- 
nition is  in  accordance  with  the  generally  un- 
derstood and  accepted  meaning  of  those 
terms. 

The  only  question  presented  is  whether  the 
defendant,  in  doing  what  he  did  without  a 
license,  was  guilty  of  a  violation  of  the  stat- 
ute. "The  leading  primary  idea  of  a  hawker 
and  peddler  is  that  of  an  itinerant  or  travel- 
ing trader,  who  carries  goods  about  in  order 
to  sell  them,  and  who  actually  sells  them,  to 
purchasers,  in  contradistinction  to  a  trader, 
who  has  goods  for  sale,  and  sells  them,  in  a 
fixed  place  of  business."  Com.  v.  06er,  12 
Cush.  493,  495.  The  defendant  did  not  carry 
any  goods  about  with  him  for  sale;  neither 
did  he  expose  any  for  that  purpose.  He  so- 
licited orders  for  his  employers,  a  firm  hav- 
ing a  permanent  place  of  business  in  thiH 
state,  and  subsequently  delivered  the  goods 
thus  ordered.  He  made  no  sales  on  his  own 
account.  The  sales  were  made  by  the  firm 
through  the  defendant,  as  their  agent.  The 
defendant,  in  what  he  did,  was  not  doing 
"business  as  a  hawker  or  peddler,"  nor  was 
he  "exposing  for  sale  or  selling"  goods,  with- 
in the  meaning  of  the  statute.  Com.  v.  Ohci\ 
12  Cush.  493;  Com.  v.  Famum,  114  Mass. 
267 ;  Davenport  v.  Rice,  76  Iowa,  74,  39  N. 
W.  191 :  Stuart  v.  Cunningham,  88  Iowa,  191, 
20  L.  II.  A.  430,  56  N.  W.  311;  Rex  v.  M'- 
Knight,  10  Barn.  &  C.  734.  The  acts  of  the 
defendant  in  taking  the  orders,  and  after- 
wards delivering  the  goods  on  those  orders, 
for  the  company  who  employed  him,  were 
bubstautially  the  same  as  those  of  the  em- 
ployee of  the  ordinary  retail  grocery  firm 
who  takes  orders  and  delivers  goods.  The 
only  difference  is  that  the  grocer's  clerk  us- 
ually confines  his  operations  to  the  town  or 
city  in  which  his  firm  is  located,  while  the 
defendant  extended  his  over  a  wider  field. 
But  no  distinction  can  be  made  between  the 
acts  of  the  two  on  this  ground,  because  the 
48  L.  R.  A. 


language  of  the  statute  makes  it  equally  an 
offense  for  a  person  to  go  about  "from  place 
to  place  in  the  same  town,  exposing  for  sale 
or  selling  any  goods,"  or  for  one  to  "go  about 
from  town  to  town"  doing  the  same  thing. 
It  is  plain  that  the  legislature  never  intended 
to  include  the  usual  toking  of  orders  and  de- 
livering of  goods  by  the  employee  of  a  gro- 
cery store  in  the  town  where  it  is  located 
within  the  prohibition  of  the  statute,  and  to 
compel  that  class  of  persons  to  procure  a  li- 
cense. Such  a  construction  would  defeat  one 
of  the  most  imporj^nt  objects  of  the  statute. 
— the  protection  of  local  traders.  When  tlie 
only  construction  of  the  statute  under  which 
the  defendant  can  be  held  leads  to  so  absurd 
a  result,  it  is  evident  the  legislature  never 
intended  that  acts  like  those  of  the  defend- 
ant should  be  included  within  the  operation 
of  the  statute. 
Case  discharged. 


Kimball   WEBSTER,   Exr.,  etc.,   of   James 
Ryan,  Deceased, 

V. 

Mary  SUGHROW  et  al. 
( N.  H ) 

1.  A  ^rlll  creating  a  trust  for  tbe  uwlt^ 
Inar  of  masses  may  be  upheld  as  a  "char- 
itable use,"  since  the  saying  of  mass  In  open 
church,  where  all  who  choose  may  be  present 
and  participate  therein,  is  a  solemn  and  im- 
pressive ritual,  from  which  many  may  draw 
spiritual  solace,  guidance,  and  Instruction,  and 
the  money  expended  therefor  Is  of  benedt  to 
the  clergy,  thus  accomplishing  one  of  the 
cherished  objects  of  religious  uses. 

2.  A  separate  fund  for  the  care  off  a 
burial  lot  and  another  for  the  saylair 
of  masses  cannot  be  set  aside  by  an  execu- 
tor under  a  will  creating  a  trust  "to  pay  the 
expense  of  keeping  my  burial  lot  in  a  proper 
and  respectable  condition  and  for  having 
anniversary  mass  said  annually,"  leaving  it 
entirely  to  the  executor's  discretion  to  provide 
fur  the  perpetuation  of  such  services  in  any 
way  he  may  deem  proper,  since  the  branches 
of  the  trust  are  to  be  administered  together 
by  the  same  trustee. 

(July  29,  1808.) 

•p  ESERVATION  by  the  Supreme  Court  for 
JAj  Hillsboro  County  for  the  opinion  of  the 
full  oourt  of  a  bill  for  instructions  ba  to  the 
proper  construction  of  a  will.  Case  dis- 
charged. 

The  property  was  given  in  trust,  first  to 
pay  funeral  expenses;  "the  remainder  to  be 
held  by  said  executor  at  his  sole  discretion, 
the  income  of  which,  and,  if  necessary,  the 
principal,  to  pay  the  expense  of  keeping  my 
burial  lot  in  a  proper  and  respectable  condi- 
tion, and  for  having  anniversary  mass  said 
annually  from  the  date  of  my  decease,  for 
myself,  my  deceased  wife,  and  for  her   de- 


NoTB. — As  to  validity  of  be<]uest  for  masses, 
see  FestorazzI  v.  St.  Joseph  Roman  Catholle 
Church*  (Ala.)  25  L.  R.  A.  360,  and  note;  m^kd 
Sherman  v.  Baker  (R.  I.)  40  L.  B.  A.  717,  and 
note. 
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ceased  sitter,  Lizzie.  And  I  hereby  leave  it 
entirely  at  Uie  discretion  of  my  said  execu- 
tor to  provide  in  anv  way  that  he  may  deem 
proper  for  the  continuation  or  perpetuatiou 
of  said  services,  without  any  authority  or 
interference  of  the  probate  court  or  any  per- 
son whomsoever,  either  in  regard  to  this,  or 
to  the  first,  section  of  this  will."  The  execu- 
tor sought  instructions  upon  two  Questions : 
(1)  Does  this  provision  of  the  will  create  a 
charitable  trust  in  the  matter  of  annual 
masses T  (2)  If  it  does,  can  he  exercise  his 
diKretion  in  settine  apart  two  certain  sums, 
—one  for  the  fund  for  the  burial  lot,  tlic 
other  for  the  saying  of  masses, — and  appoint 
trustees  to  carry  into  effect  the  provisions  of 
the  trust,  and  provide  for  securing  perpetual 
succession  thereof? 

^ttr.  George  B.  French,  for  plaintiff: 

The  plaintiff  entertains  doubts  as  to 
whether  this  will  create  a  religious  or  chari- 
table trust  in  the  matter  of  annual  masses, 
so  as  to  constitute  an  exception  to  the  law 
against  perpetuities. 

The  doctrine  of  superstitious  uses  does  not 
prevail  in  this  country,  and  perhaps  a  lim- 
ited amount  can  be  expended  for  present 
masses. 

Edgcrly  v.  Barker,  66  N.  H.  434,  28  L.  K. 
A.  328,  31  Atl.  900. 

As  to  this  being  outside  the  exceptions  to 
perpetuities,  see — 

Kent  V.  Dunham,  142  Mass.  216,  66  Am. 
Rep.  667,  7  N.  E.  730;  Rhymer'B  Appeal,  93 
Pa.  142,  39  Am.  .Rep.  736,  738,  and  note; 
2  Roper,  Legacies,  p.  138;  Schnorr's  Appeal^ 
67  Pa.  138,  5  Am.  Rep.  415;  2  Perry,  Tr.  § 
6S7;  Schoulcr,  Petitioner,  134  Mass.  426; 
Jackson  t.  Phillips,  14  Allen,  539;  3  Am.  ft 
Eng.  Enc.  Law,  p.  130,  note  4;  Jarman, 
Wills,  •  205,  208;  Old  South  8oo,  v.  Crocker, 
119  lllass.  1,  20  Am.  Rep.  299;  Saltonatall  v. 
Sanders,  11  Allen,  446;  Lewin,  Trusts, 
/*528)  p.  715,  Am.  ed.  chap.  21;  Duke  v. 
Fuller,  9  N.  H.  536,  32  Am.  Dec.  392;  2  Wms. 
Exrs.  p.  1118.  1055,  note. 

Jfr.  Jerenaiali  J.  Doyle  for  defendants. 

Pikcy  J.,  delivered  the  opinion  of  the 
court: 

1.  The  stotute  of  43  Eliz.  chap.  4  (1601), 
was  the  culmination  of  all  prior  legislation 
eonceming  charities.  Since  its  passage, 
those  objects  are  considered  charitable  that 
are  named  therein,  and  many  others  that  arc 
•"not  named,  and  not  within  the  strict  letter 
of  the  statute,  but  which  come  within  Hh 
spirit,  equity,  and  analogy."  2  Perry,  Tr. 
}  692.  Although  the  general  principles  of 
charitable  trusts  have  been  repeatedly  recog- 
nized in  this  stote  (Duke  v.  Fuller,  9  N.  H. 
538,  32  Am.  Dec.  392 ;  Chapin  v.  *Sfc^oo/  Dist. 
yo.  Tico,  35  N.  H.  454 ;  Second  Cong.  Soc.  v. 
first  Cong.  Soc.  14  N.  H.  315;  Brown  v. 
Concord,  33  N.  H.  285;  Atty.  Gen.  ex  rel. 
Abbot  V.  Dublin,  38  N.  H.  459;  New  Market 
▼.  Smart,  45  N.  H.  87) ,  it  "has  not  been  judi- 
cially determined"  whether  this  statute  has 
been  adopted.  But  concerning  this  it  is  not 
important  to  inquire,  since  "courts  of  equity 
have  an  ori^nal  and  an  inherent  jurisdiction 
over  charities,  independent  of  the  statute." 
48LuR.A. 


Goodale  v.  Mooney,  60  N.  H.  528,  533,  49  Am. 
Hep.  334,  335;  Pub.  Stat.  chap.  205,  S  1-  A 
charity,  "in  the  legal  sense,  may  be  .  .  . 
defined  as  a  gift  to  be  applied,  consistently 
with  existing  law,  for  the  benefit  of  an  in- 
definite number  of  persons,  either  by  bringing 
their  minds  or  hearts  under  the  influence  of 
education  or  religion,  by  relieving  their  bod- 
ies from  disease,  suffering,  or  constraint,  by 
assisting  them  to  establish  themselves  in  life, 
or  by  erecting  or  maintaining  public  build- 
ings or  works,  or  otherwise  lessening  the 
burdens  of  government.  It  is  immaterial 
whether  the  purpose  is  called  charitable  in 
the  gift  itself,  if  it  is  so  described  as  to  show 
that  it  is  charitable  in  its  nature."  Jackson 
v.  Phillips,  14  Allen,  556.  No  question  arises 
as  to  the  testator's  right  to  create  a  trust  for 
the  purpose  of  keeping  the  "burial  lot  in  a 
proper  and  respectable  condition."  The 
state  approves  of  the  creation  of  such  trusts, 
and  provides  a  way  for  the  appointment  of 
trustees  therefor  whenever  a  vacancy  exists. 
Pub.  Stat.  chap.  40,  5  5;  Id.  chap.  51,  §  S; 
Laws  1891,  chap.  19,  §§  1,  2;  Laws  1893, 
chap.  68,  §§  1,  2;  Laws  1897,  chap.  6,  9  1. 
It  is  in  relation  to  the  creating  of  a  trust 
for  the  saying  of  masses  about  which  there 
is  contention.  "The  doctrine  of  supersti- 
tious uses  arising  from  the  statute  ( 1  Edw. 
VI.,  chap.  14)  under  which  devises  for  pro- 
curing masses  were  held  to  be  void,  .  .  . 
has  never  obtained  in  the  United  States.  In 
this  country  there  is  absolute  religious  equal- 
ity, and  no  discrimination  in  law  is  made  be- 
tween different  religious  creeds  or  forms  of 
worship."  Hocffer  v.  Clogan,  171  111.  462, 
40  L.  R.  A.  730,  49  N.  E.  527 ;  U.  S.  Const. 
Amend.  1;  Bill  of  Rights,  art.  5;  Holland  v. 
Alcock,  108  N.  Y.  312,  329.  16  N.  E.  305; 
Gass  v.  Wilhite,  2  Dana,  170,  26  Am.  Dec. 
446;  Methodist  Church  v.  Remington,  1 
Watts,  224,  26  Am.  Rep.  61 ;  McHugh  v.  Mo- 
Cole,  97  Wis.  160,  40  L.  R.  A,  724,  72  N.  W. 
031;  Rhynier*8  Appeal,  93  Pa.  142,  39  Am. 
Kep.  736;  fifcfcoiiler,  Petitioner,  134  Mass.  426. 
It  remains  to  be  considered  whether  the  say- 
ing of  masses  can  be  upheld  as  a  "charitable 
use."  In  Seda  v.  Huble,  75  Iowa,  429,  39  N. 
W.  685,  a  bequest  in  trust  for  the  benefit  of 
a  Catholic  church,  with  directions  to  "invest 
said  money  safely  for  the  benefit  of  said 
church,  and  that  services  should  be  held  in 
said  church  for  his  soul  yearly,"  was  held  to 
l)e  valid  as  a  be<juest  to  a  charitable  use.  In 
Schouler,  Petitioner,  134  Mass.  426,  a  be- 
quest for  "burial  and  fimeral  expenses,  and 
the  residue  for  charitable  purposes,  masses," 
etc.,  was  held  to  be  valid  on  the  ground  that 
"masses  are  religious  ceremonials  or  observ- 
ances of  the  church  of  which  she  [the  testa- 
trix] was  a  member,  and  come,  within  the  re- 
ligious, pious  uses  which  are  upheld  as  pub- 
lic charities."  In  Rhymer's  Appeal,  93  Pa. 
142,  39  Am.  Rep.  736,  the  testator,  after  cer- 
tain legacies,  bequeathed  all  the  residue  of 
his  estate  "to  St.  Mary's  Catholic  Church,  to 
be  expended  in  masses  for  the  benefit  and  re- 
pose of"  his  soul ;  and  it  was  held  to  be  a  re- 
ligious use,  but  failed  because  of  a  statute  of 
that  state  requiring  all  such  bequests  to  be 
executed  with  due  formality  at  least  one  cal- 
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endar  month  before  the  decease  of  the  testa- 
tor. The  court  said:  "The  testator  has 
clearly  declared  the  use  or  purpose  to  which 
his  bequest  shall  be  appliedL  It  is  to  be  eK- 
pended  in  masses  for  the  benefit  and  repose 
of  his  soul.  While  this  may  not  be  regarded 
as  a  charitable  use,  within  the  accepted 
meaning  of  the  word,  it  is  certainly  in  every 
proper  sense  of  the  term  ...  a  reli- 
gious uscl  In  the  denomination  with  which 
the  testator  appears  to  have  been  identified, 
the  mass  is  regarded  as  a  prominent  part  of 
the  religious  service  and  worship.  Accord- 
ing to  the  Roman  Catholic  system  of  faith, 
there  exists  an  intermediate  state  of  the  soul, 
after  death  and  before  final  judgment,  during 
which  guilt  incurred  during  life  and  una- 
toned  for  must  be  expiated;  and  the  tempor- 
ary punishments  to  which  the  souls  of  the 
penitent  are  thus  subjected  may  be  mitigated 
or  arrested  through  the  efficacy  of  the  mass 
as  a  propitiatory  sacrifice.  Hence  the  prac- 
tice of  offering  masses  for  the  departed.  It 
cannot  be  doubted  that  in  obeying  the  injunc- 
tion of  the  testator,  and  offering  masses  for 
the  benefit  and  repose  of  his  soul,  the  officiat- 
ing priest  would  be  performing  a  religious 
service;  and  none  the  less  so  because  inter- 
cession would  be  specially  invoked  in  behalf 
of  the  testator  alone.  The  service  is  just  the 
same  in  kind  whether  it  be  designed  to  pro- 
mote the  spiritual  welfare  of  one  or  many. 
Prayer  for  the  conversion  of  a  single  impeni- 
tent is  as  purely  a  religious  act  as  a  petition 
for  the  salvation  of  thousands.  The  services 
intended  to  be  performed  in  carrying  out  the 
trust  created  by  the  testator's  will,  as  well 
as  the  objects  designed  to  be  attained,  are  all 
essentially  religious  in  their  character."  In 
harmony  with  this  last  case  is  the  recent  de- 
cision of  Hoeffer  v.  Clogan,  171  111.  462,  40 
L.  R.  A.  730,  49  N.  E.  627,  where  the  tesU- 
tor  left  to  the  Holy  Family  Church,  its  suc- 
cessors and  assigns,  real  estate  in  trust  to 
sell  and  expend  the  proceeds  in  saying  masses 
for  the  repose  of  his  soul  and  the  souls  of 
his  deceased  wife,  mother-in-law,  and  broth- 
er-in-law, and  a  legacy  in  trust  to  be  expend- 
ed in  sayins;  masses  for  the  repose  of  the  souls 
of  his  father,  moUier,  and  sister.  The  devise 
and  legacy  were  held  to  be  charitable,  and 
were  not  allowed  to  fail  by  want  of  a  compe- 
tent trustee.  It  is  said  in  the  opinion  that, 
''while  the  testator  may  have  a  belief  that  it 
will  benefit  his  soul  or  the  souls  of  others 
doing  penance  for  their  sins,  it  is  also  a  bene- 
fit to  all  others  who  may  attend  or  partici- 
pate in  it.  An  act  of  public  worship  would 
certainly  not  be  deprived  of  that  character 
because  it  was  also  a  special  memorial  of 
some  person,  or  because  special  prayers 
should  be  included  in  the  services  for  partic- 
ular persons.  Memorial  services  are  often 
held  in  churches,  but  they  are  not  less  acts 
of  worship  because  of  their  menlorial  char- 
acter. .  .  .  The  mere  fact  that  the  bequest 
was  given  with  the  intention  of  obtaining 
some  benefit,  or  from  some  personal  motive, 
does  not  rob  it  of  its  character  as  charitable." 
The  saying  of  mass  is  a  ceremonial  celebrated 
by  the  priest  in  open  church,  where  all  who 
choose  may  be  present  and  participate  there- 
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in.  It  is  a  solemn  and  impressive  ritual, 
from  which  many  draw  spiritual  solace,guid- 
ancci,  and  instruction.  It  is  religious  in  its 
form  and  in  its  teaching,  and  clearly  oomes 
within  that  class  of  trusts  or  uses  denomi- 
nated in  law  as  charitable.  And,  while  the  ef- 
fect of  these  services  upon  the  members  of  this 
church  is  impressive  and  beneficial,  the  mon- 
ey expended  for  the  celebrations  thereof  is 'of 
benefit  to  the  clergy,  and  is  upheld  and 
maintained  for  this  reason,  as  one  of  the 
cherished  objects  of  religious  uses.  Atty. 
Gen.  ex  rel.  Abbot  v.  Dublin,  38  N.  H.  459; 
Hoeffer  v.  Clogan,  171  111.  462,  40  L.  R.  A. 
730,  49  N.  £.  527.  The  upholding  of  such 
trusts  is  in  harmony  with  the  principles  of 
our  law. 

2.  The  executor  is  not  empowered  to  set 
apart  one  sum  for  the  care  of  the  burial  lot, 
and  another  for  the  saying  of  masses.  The 
branches  of  the  trust  are  to  be  administered 
together,  and  by  the  same  trustee.  The  dis- 
cretion with  which  the  executor  is  invested 
extends  only  to  the  methods  to  be  adopted  in 
the  performance  of  this  duty.  The  whole 
trust  is  to  be  administered  by  him  {Brock  v. 
Satoyer,  39  N.  H.  647),  or  by  someone  else 
appointed  in  his  place  by  the  probate  courU 
Pub.  Stet.  chap.  108,  §  6. 

Case  discharged. 

All  concur. 


STATE  of  New  Hampshire 

V, 

Michael  KEAN. 


(.. 


.N.  H. 


.) 


An  indictable  nnlaanee  Is  ereaied  1>t  a 
bay  ^rlndo^r  ^rblcb  extends  4  feet  and 
7  inohes  over  a  street,  at  a  point  8 
feet  above  the  ground,  although  It  does  not 
interfere  with  travel  on  the  highway,  where 
the  statute  declares  that  a  building,  struct- 
ure, or  fence  shall  be  deemed  a  public  nui- 
sance if  "erected  or  continued  upon  or  over 
any  highway  so  as  to  obstruct  the  same  or 
lessen  the  full  breadth  thereof.*' 

(March  12,  1897.) 

•p  ESERVATION  by  the  Supreme  Court  for 
jAj  Hillsboro  County  for  the  opinion  of  the 
full  court  of  an  indictment  charging  defend- 
ant with  erecting  a  nuisance  consisting  of 
a  bay  window  in  a  public  highway.  Judg- 
ment against  defendant. 

The  case  sufficiently  appears  in  the  opin- 
ion. 


NoTB. — For  encroachment  on  street  by  awn- 
ings, bay  windows,  etc.,  see  Augusta  v.  Burum 
(Ga.)  26  L.  R.  A.  840,  and  note;  State  t. 
Clarke  (Conn.)  30  L.  R.  A.  670,  with  annota- 
tion commencing  on  page  667 ;  and  Hlbbard  t. 
Chicago  (111.)  40  L.  R.  A.  621. 

For  provision  in  deed  limiting  projection  of 
bay  window,  see  Atty.  Gen.  v.  Algonquin  Club 
(Mass.)  11  L.  R.  A.  600. 

For  municipal  power  over  bnlldlngs  as  nols- 
ances  In  street,  see  note  to  Hagerstown  t.  Wtt- 
mer  (Md.)  39  L.  R.  A.,  beginning  on  pace  G62. 
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Mr.  James  P.  Tuttle,  for  the  State: 

When  this  bay  window  was  projected  over 
the  street  and  into  the  street  4  feet  7  inches, 
the  condition  of  that  street  was  changed. 

The  ruling  in  the  present  case  is  correct. 

Hopkins  v.  Crombie,  4  N.  H.  524. 

When  land  is  taken  for  public  use  as  a 
highway,  the  landowner  is  entitled  to  receive 
a  sum  in  damages,  which  in  theory  of  law  is 
an  indemnity  for  the  use  of  the  land  taken. 

Winchester  v.  Capron,  C3  N.  H.  605,  56 
Am-  Rep.  554,  4  Atl.  795 ;  Makepeace  v.  War- 
den, 1  N.  H.  16. 

Mr,  Oliver  E.  Branch,  for  defendant: 

It  is  not  an  indictable  offense,  to  which 
there  is  no  defense,  to  erect  a  building,  struc- 
ure,  or  fence  of  any  kind  upon  or  over  a 
highway. 

The  rights  of  the  public  in  a  highway  are 
in  the  nature  of  an  easement  or  right  of 
passage,  and  the  soil  and  freehold  belong  to 
the  owners  of  the  land. 

Morrison's  Digest,  p.  468,  S  1^8;  Winship 
▼.  Enfield,  42  N.  H.  107 ;  Chamberlain  v.  En- 
fieid,  43  N.  H.  356;  Cressey  v.  Northern  R. 
Co.  59  N.  H.  564,  47  Am.  Rep.  227. 

Whether  an  obstruction  of  a  highway  con- 
stitutes a  nuisance  is  a  question  of  fact  for 
the  jury. 

Graves  v.  Shattuck,  35  N.  H.  257,  69  Am. 
Dec  536;  State  v.  Hall,  22  N.  H.  384. 
On  petition  for  rehearing. 

In  the  decision  the  court  did  not  consider 
that  the  defendant,  being  under  an  indict- 
ment, is  entitled  to  a  jury  trial  on  all  the 
facts  alleged  and  not  admitted. 

X.  H.  Const,  pt.  1,  art.  15. 

The  court  did  not  consider  that  the  offense 
for  which  the  respondent  was  indicted  is  by 
Btatnte  made  a  public  nuisance  (Pub.  Stat, 
chap.  77,  S  8)>  and,  being  a  public  nuisance, 
the  respondent  has  a  constitutional  right  to 
a  trial  by  jury. 

State  ex  rel.  Rhodes  ▼.  Saunders,  66  N.  H. 
39,  18  L.  R.  A.  646,  25  Atl.  588. 

The  court  in  the  decision  did  not  consider 
that  upon  the  trial  of  the  indictment  the  re- 
spondent would  have  been  entitled,  if  no 
facts  had  been  admitted,  to  instructions  to 
the  jury  upon  the  following  questions: 
n )  Is  the  bay  window  erected  upon  or  over 
the  highway?  (2)  If  it  is  so  erected,  does 
it  obstruct  the  same  ?  ( 3 )  If  it  is  so  erected, 
does  it  lessen  the  full  breadth  of  the  high- 
way? 

A  purpresture  is  not  necessarily  a  public 
nuisance.  A  public  nuisance  must  be  some- 
thing which  subjects  the  public  to  some  de- 
gree of  inconvenience  or  annoyance;  but  a 
pm-Drrsture  may  exist  without  putting  the 
public  to  any  inconvenience  whatever.  Sec- 
lions  1-6  inclusive,  chap.  77,  Pub.  Stat., 
cover  cases  of  "actual  obstruction,"  and  fur- 
nish a  remedy  for  their  prompt  and  immedi- 
ate removal.  But  they  must  not  be  con- 
founded with  the  subject-matter  contained 
in  I  8,  under  which  the  respondent  was  in- 
dicted. 

Parsonsy  J.,  delivered  the  opinion  of  the 
eonrt: 

"By  the  common  law  anyone  may  abate  a 
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nuisance  to  a  highway."  1  Hawk.  P.  C.  chap. 
76,  §  12;  Id.  chap.  76,  8  61;  3  Bl.  Com.  •5. 
To  justify  such  action,  it  must  appear  that 
the  object  removed  was  an  obstruction  to  the 
public  travel, — an  actual  nuisance.  In  such 
case,  "whether  any  object  permanently 
placed,  temporarily  left,  or  slowly  moving  in 
a  public  highway"  unnecessarily  obstructs 
public  travel,  and  therefore  is  a  common  nui- 
sance, is  a  question  of  fact  to  be  determined 
by  the  jury  from  all  the  circumstances  of 
each  particular  case.  Hopkins  v.  Grombie, 
4  N.  U.  620,  525;  Graves  v.  S  hat  tuck,  35  N. 
H.  257,  69  Am.  Dec.  536.  "If  any  timber, 
lumber,  stone,  or  other  thing  is  upon  a  high- 
way, encumbering  it,"  a  prompt  remedy  for 
the  immediate  removal  of  the  obstruction  is 
provided.  Pub.  Stat.  chap.  77,  §§  1-6.  In 
proceedings  under  this  statute,  whether  the 
object  complained  of  is  an  encumbrance,  and 
its  removal  necessary  for  the  public  conven- 
ience, are  questions  of  fact  to  be  determined 
upon  competent  evidence.  Richardson  v. 
Smith,  59  N.  H.  517.  The  public,  however, 
is  entitled  to  the  full  and  free  use  of  all  the 
territory  embraced  within  the  limits  of  a 
highway,  not  only  for  actual  passage,  but 
for  all  purposes  that  are  legitimately  inci- 
dent thereto.  Every  actual  cncroaclimcnt 
upon  a  highway  by  the  erection  of  a  build- 
ing or  fence  thereon,  or  any  other  permanent 
or  habitual  occupation  thereof,  is  an  inva- 
sion of  the  public  right,  even  though  it  does 
not  operate  as  an  actual  obstruction  to  pub- 
lic travel.  Wood,  Nuisances,  §§  81,  250. 
"Where  there  is  a  house  erected,  or  an  in- 
closure  made,  upon  any  part  of  the  King's 
demesnes,  or  of  a  highway,  or  common  street, 
or  public  water,  or  such  like  public  things, 
it  is  properly  called  a  purpresture."  4  Bl. 
Com.  •167.  "  Tourpresture'  cometh  of  the 
French  word  'pour prise,'  which  signifieth  a 
close,  or  enclosure;  that  is,  where  one  en- 
croacheth,  or  maketh  several  to  himself  that 
which  ought  to  be  common  to  many."  Co. 
Litt.  277b;  Co.  Magna  Charta,  38,  272.  Any 
unauthorized  erection  over  a  highway  is  a 
purpresture.  Wood,  Nuisances,  |  77 ;  Knom 
V.  New  York,  55  Barb.  404;  Atty.  Gen.  v. 
Evart  Booming  Co.  34  Mich.  462.  Since  the 
public  right  is  coextensive  with  the  limits 
of  the  highway,  that  the  traveled  part  is  not 
thereby  impeded  is  no  defense  to  an  indict- 
ment charging  the  erection  or  maintenance 
of  a  building  or  other  construction  within 
the  hifrhway.  Roscoe,  Crim.  Ev.  3d  Am.  ed. 
567;  Com.  v.  Wilkinson,  16  Pick.  175,  26 
Am.  Dec.  654;  Com.  v.  King,  13  Met  115; 
Com.  V.  Blaisdell,  107  Mass.  234;  narrower 
V.  Ritson,  37  Barb.  303;  Dickey  v.  Maine 
Teleq.  Co.  46  Me.  483;  Wright  v.  Saunders, 
65  Barb.  214;  Queen  v.  United  King'^om 
Electric  Teleg.  Co.  31  L.  J.  Q.  B.  N.  S.  167; 
Rex  V.  Wriqht,  3  Barn.  &  Ad.  681 ;  Reimer*8 
Appeal  100  Pa.  182.  45  Am.  Rep,  373.  This 
does  not  conflict  with  the  adjoining  owner's 
right  to  make  any  reasonable  temporary  use 
of  the  street  which  does  not  unnecessarily 
obstruct  the  public  passacre.  1  Hawk.  P.  C. 
chap.  76,  §  49;  Wood.  Nuiflances,  M  256, 
257;  Rew  v.  Cross,  3  Campb.  224;  Rex  v. 
Jones,  3  Campb.  230;  Winchester  v.  Capron, 
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63  N.  H.  605,  4  Atl.  795;  Winship  v.  Enfield, 

42  N.  H.  197,  216;  Chamberlain  y.  Enfield, 

43  N.  H.  356,  360,  361 ;  Chravea  v.  Shattuck, 
36  N.  H.  257,  69  Am.  Dec  536;  Hopkins  v. 
Cromhie,  4  N.  H.  620;  Makepeace  v.  Worden, 
1  N.  H.  16;  Avery  v.  Maoftoell,  4  N.  H.  36; 
Copp  V.  Nealy  7  N.  H.  275;  Baker  v.  8hep- 
hard,  24  N.  H.  208,  213. 

The  defendant  is  charged  with  erecting 
and  continuing  a  bay  window  upon  and  over 
a  public  highway.  The  bay  window  is  a 
projection  from  the  defendant's  building, 
which  extends  into  and  over  the  highway  4 
feet  and  7  inches,  but  does  not  extend  down- 
ward within  8  feet  of  the  surface  of  the  way. 
The  sole  question  reserved  is  whether,  upon 
the  admission  of  these  facts  as  charged,  there 
is  any  question  for  the  jury.  The  defendant 
claims  that  these  facts  do  not  show  such  ob- 
struction of  the  highway  as  is  contemplated 
in  §  8,  chap.  77,  Pub.  Stat,  because  the  bay 
window  does  not  obstruct  the  traveled  part 
of  the  highway,  nor  interfere  With  the  travel 
upon  the  same,  and  that  upon  these  facts  it 
is  a  question  for  the  jury  whether  they  con- 
stitute an  obstruction.  The  statute  is: 
"If  any  building,  structure,  or  fence  is  erect- 
ed or  continued  upon  or  over  any  highway 
so  as  to  obstruct  the  same  or  lessen  the  full 
breadth  thereof,  it  shall  be  deemed  a  public 
nuisance,  and  any  person  erecting  or  con- 
tinuing the  same  shall  be  fined  not  exceed- 
ing fifty  dollars;  and  the  court  shall  order 
such  building,  structure,  or  fence  to  be  re- 
moved." The  defendant's  bay  window  is  a 
"structure"  erected  and  continued  by  him 
over  the  highway.  It  lessens  the  full  breadth 
of  the  highway  4  feet  and  7  inches  at  a  point 
8  feet  al^ve  the  ground.  The  only  question 
is  whether  the  statute  is  aimed  at  mere  en- 
croachments upon  the  limits  reserved  for 
public  use,  or  nas  as  its  object  only  the  re- 
moval of  actual  impediments  to  the  passage. 
The  statute  has  been  the  law  of  the  state  for 
nearly  200  years.  Its  title,  when  apparently 
first  enacted,  in  1714,  was  "An  Act  to  Pre- 
vent Encroachment  upon  Highways."  Laws 
1696-1725,  p.  32.  The  provincial  act  was  re- 
enacted  with  the  same  title,  with  slight  ver- 
bal change,  February  27,  1786.  Laws  1797, 
p.  315;  Laws  1805,  p.  334;  Laws  1830,  p. 
681.  In  the  revision  of  1842  the  act  appears 
with  the  same  title,  "Encroachments  on 
Highways,"  but  greatly  condensed,  and  in 
substantially  its  present  form  (Rev.  Stat, 
chap.  60),  while  the  provision  for  the  imme- 
diate removal  of  encumbrances  is  found  in 
the  preceding  chapter,  entitled  "Encum- 
brances in  Highways."  The  substance  of  the 
former  act  was  also  adopted  February  27, 
1786.  It  was  not  until  1867  that  the  two 
provisions  were  brought  together,  into  one 
chapter  under  the  present  head.  "Encum- 
brances and  Encroachments  on  Highways." 
Gen.  Stat.  p.  151,  chap.  70.  The  legislature 
understood  encroachment  and  encumbrance 
to  be  different  evils  requiring  different  rem- 
edies. An  object  is  not  an  encumbrance  in 
a  highway  unless  it  obstructs  the  use  of  the 
way,  while  an  encroachment  is  an  unlawful 
gaining  upon  the  right  or  possession  of  an- 
other ;  as  where  a  man  sets  his  fence  beyond 
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his  line.  Bouvier,  Law  Diet.  Thus  the  ti- 
tle furnishes  evidence  that  the  object  of  the 
statute  was  the  preservation  of  the  limits 
of  the  public  right,  not  the  prevention  of 
obstruction  to  travel.  The  less  condensed 
form  of  expression  of  the  early  statute  also 
gives  aid  as  to  its  present  meaning.  Omit- 
ting needless  repetition  not  applicable  to  the 
present  case,  it  is:  "No  edifice,  building,  or 
fence  whatever  shall  be  raised,  erected,  built, 
or  set  up  in,  upon,  over,  or  across  any  of  the 
said  highways,  roads,  streets,  ...  or 
any  part  of  them,  whereby  to  stop  them  up 
or  straighten  the  passage,  or  any  ways  lessen 
the  full  breadth  of  any  such  street."  The 
three  evils  which  might  result  from  en- 
croachment are  described,  and  were:  (1) 
Stopping  up  the  street,  actually  preventing 
passage;  (2)  straightening,  making  narrow 
the  path,  and  the  passage  difficult;  (3)  any 
ways  lessening  the  full  breadth  of  the  street. 
In  the  modern  revisions  and  re-enactmenta 
of  the  statute  the  first  two  are  written  as  a 
single  clause,  "to  obstruct,"  but  no  change 
has  been  made  in  the  last, — ^"lessen  the  full 
breadth  of  the  street"  If  a  jury  might  find 
that  the  defendant's  bay  window  did  not  stop 
up  the  street  or  straighten  the  passage,  they 
could  not  find  that,  projecting  4  feet  and  7 
inches  over  the  highway,  it  does  not  to  some 
extent  lessen  its  full  breadth.  That  a  build- 
ing so  projecting  into  the  highway  upon  the 
surface,  but  not  so  as  to  obstruct  travel,  is 
in  violation  of  the  statute,  was  decided  in 
1829  in  Hopkins  v.  Crombie,  4  N.  H.  520. 
The  case  was  trespass  for  breaking  and  en- 
tering the  plaintiff's  close  and  removing  a 
house  frame.  The  defense  set  up  was  that 
the  house  was  within  the  limits  of  the  high- 
way, and  under  the  statute  was  an  obstruc- 
tion and  nuisance,  wherefore  the  defendants, 
selectmen  of  the  town,  entered,  and  removed 
the  same.  The  court, — Richardson,  Ch.  J., 
—said  (p.  525):  "This  statute  [February 
27,  1786]  was  not,  in  our  opinion,  intended 
to  make  mere  encroachments  upon  highwaySr 
where  the  passage  was  not  obstructed,  lia- 
ble to  be  removed  by  individuals.  The  ob- 
ject was  to  prevent  certain  encroachments 
upon  highways,  and  for  this  purpose  they  are 
declared  to  be  common  nuisances,  and  pro- 
vision made  for  their  removal  and  the  pun- 
ishment of  the  offender.  Individuals  are 
permitted  to  abate  actual  nuisances  which 
obstruct  the  passage  of  highways,  because 
the  public  convenience  requires  an  immediate 
remedy,  and  cannot  wait  for  the  slow  prog- 
ress of  the  ordinary  course  of  justice.  But 
no  such  reason  exists  for  the  interference 
of  individuals  in  this  way,  in  the  case  of  en- 
croachments which  do  not  obstruct  the  pas- 
sage. The  statute  has  not  changed  the  na- 
ture of  things,  and  made  that  an  actual  ob- 
struction which  was  not  so  before  its  en- 
actment" It  was  further  held  in  the  sanie 
case  that  the  cellar  and  frame  complained 
of,  which  extended  10  feet  within  the  limits 
of  the  highway,  but  in  no  way  impeded,  or 
obstructed,  or  rendered  less  safe  or  conven- 
ient the  traveled  path,  was  clearly  an  en- 
croachment, for  the  simple  reason  that  it 
was  within  the  limits  oi  the  highway.     It 
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was  said  to  be  (p.  526)  ^dearly  an  illegal 
encroachment,  which  rendered  the  plaintiffs 
liable  to  be  indicted  and  punished,  and  which 
might  at  any  time,  upon  a  conviction,  have 
been  legally  taken  down,  demolished,  and  re- 
moved." For  this  reason,  although,  since 
the  frame  did  not  obstruct  the  travel,  the  de- 
fendants' acts  in  removing  it  were  unlawful, 
the  plaintiffs  were  allowed  only  nominal 
damages. 

Under  Hopkins  v.  Cronihie,  the  only  ques- 
tion remaining  is  whether  the  elevation  of 
the  projecting  structure  8  feet  above  the 
highway  surface  raises  any  question  of  fact 
under  the  statute.  If  it  does,  it  ts  only  be- 
cause at  that  elevation  a  jury  might  find  it 
did  not  in  fact  obstruct  the  public  in  their 
use  of  the  way.  But  if  such  a  finding,  which 
might,  and  probably  must,  have  been  found 
in  Hopkins  v.  Crombie,  does  not  excuse  a 
building  upon  the  surface  of  the  way  made 
because  abundant  space  was  left  on  one  side 
of  the  structure  for  the  public  passage,  the 
same  finding  cannot  avail  when  based  on  the 
ground  that  there  is  abundant  room  beneath 
the  structure.  The  finding  being  immate- 
rial, a  different  ground  upon  which  it  might 
be  based  is  equally  unimportant.  Further 
evidence  of  the  understanding  of  the  legisla- 
ture is  to  be  found  in  the  section  of  the  stat- 
ute immediately  following:  *'Signs  and 
awnings  put  i|p  in  conformity  with  the  po- 
lice regulations  in  force  in  the  town  are  ex- 
cepted from  the  provisions  of  the  preceding 
section."  Pub.  Stat.  chap.  77,  §  9.  This 
exception  appeared  first  in  the  Revised  Stat- 
utes of  1842  (Rev.  Stat.  chap.  60,  §  2),  pre- 
sumably considered  necessary  because  in 
1823  police  officers  were  authorized  to  make 
regulations  for  the  height  and  position  of 
any  awning,  shade,  or  other  fixture  that  may 
be  erected  or  placed  in  any  such  street  (Laws 
1830,  p.  271;  Rev.  Stot.  chap.  114,  §  7;  Pub. 
Stat  chap.  240,  S  5).  The  legislature  un- 
derstood that  a  sign  or  awning  over  a  high- 
way was  within  the  statute.  The  projection 
of  the  roof  and  eaves  of  a  house  over  and 
into  a  street  is  within  the  statute,  and  a 
building  so  constructed  is  a  nuisance.  Gar- 
land T.  Toicne,  65  N.  H.  65,  20  Am.  Rep. 
164.  "Whether  the  fee  of  the  street  be  in 
the  municipality  in  trust  for  the  public  use, 
or  in  the  adjoining  proprietor,  it  is  in  either 
ease  of  the  essence  of  the  street  that  it  is 
public,  and  hence  .  .  .  under  the  para- 
mount control  of  the  legislature  as  the  rep- 
resentative of  the  public."  2  Dill.  Mun. 
Corp.  2d  ed.  $  541.  The  reasonable  and 
proper  use  which  the  adjoining  owner  may 
make  of  the  way  is  subject  to  legislative  reg- 
nlatlon.  Id.  §  685;  3  Kent,  Om.  *433;  Al- 
len  T.  Boston,  169  Mass.  324,  336,  34  N.  £. 
519.  Buildings  projecting  over  a  highway 
may  make  doubtful  the  true  line  of  the 
street,  as  well  as  those  erected  upon  the  sur- 
face, and  render  the  way  dangerous  to  the 
public  use.  Whether  any  such  use  should  be 
permitted  is  properly  determinable  by  the 
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leffislature.  Considering  the  oommon-law 
rule  that  any  encroachment  upon  a  highway 
is  unlawful,  the  object  of  the  statute,  as  dis- 
closed by  its  title,  the  language  used  in  the 
original  and  subsequent  enactments  of  the 
section  in  question,  the  exceptions  made  by 
the  legislature  tending  to  establish  the  legis- 
lative understanding  of  the  meaning  of  the 
section,  the  existence  of  another  statute  rem- 
edy for  the  removal  of  actual  obstructions, 
and  the  previous  interpretation  that  has 
been  declared  by  the  court,  we  entertain  no 
doubt  that  the  construction  contended  for 
by  the  defendant  cannot  be  sustained.  The 
facts  agreed  contain  all 'the  elements  of  the 
offense  charged.  There  is  no  question  for 
the  jury. 

Trees  by  the  side  of  the  roadway  ( Graves 
V.  Shaituck,  35  N.  H.  270,  09  Am.  Dec.  536), 
are  not  within  the  terms  of  this  statute,  and 
are  recognized  and  protected  by  law.  Pub. 
Stat.  chap.  266,  §  19.  While  the  suggestion 
of  the  defendant's  brief  that  the  omission 
of  the  clause,  "so  as  to  obstruct  the  same,  or 
lessen  the  full  breadth  thereof,"  would  leave 
the  statute  with  precisely  the  meaning  given 
to  it  is  undoubtedly  true,  yet  we  do  not 
think  the  insertion  of  this  clause  authorizes 
the  position  that  there  may  be  a  structure 
upon  or  over  a  highway  which  does  not  either 
obstruct  it  or  lessen  its  full  breadth.  Such 
a  structure  is  plainly  inconceivable,  and  the 
proposition  is  self -contradictory.  If  the 
structure  is  upon  or  over  the  highway,  it 
must  either  obstruct  it  or  lessen  its  full 
breadth.  If  it  does  neither,  it  is  neither 
upon  nor  over  the  highway.  The  origin  of 
the  clause  is  to  be  found  in  the  ei^cessive 
particularity  of  the  original  draftsman  in 
the  effort,  by  a  superabundance  of  words,  to 
exclude  the  possibility  of  failure  to  embrace 
within  the  terms  of  the  statute  every  variety 
of  encroachment.  The  clause  is  in  fact  a 
recital  of  evils  guarded  against,  and  not  the 
insertion  of  a  condition  to  be  found  as  a  fact. 
The  original  laying  of  the  street  is  conclu- 
sive that  the  whole  space  is  necessary  for 
the  public  use,  either  for  passage,  or  the  nec- 
essary incidents  thereto.  Whether  the  space 
reserved  can,  consistently  with  safety  to  the 
public,  be  permanently  encroached  upon  by 
structures  overhanging  the  same,  other  than 
signs  and  awnings,  is  purely  a  legislative 
question.  As  the  case  and  the  law  now 
stand,  the  defendant's  window  is  an  illegal 
encroachment  upon  the  street.  The  legis- 
lature has  not  left  it  to  the  court  to  decide 
whether,  as  a  purpresture  merely,  it  should 
be  allowed  to  remain.  Wood,  Nuisances,  % 
80.  The  statute  declares  it  a  nuisance,  and 
orders  its  removal.  Further  proceedings  in 
accordance  with  these  views  and  the  stipu- 
lations of  the  reserved  case  will  be  liad  at 
the  trial  term. 

Case  discharged. 

All  concur. 

Rehearing  denied. 
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*!•  Plain tflir  received  an  Injary  from 
tbe  fall  of  a  wall  which  was  being  con- 
structed by  workmen  of  the  defendant.  Plain- 
tiff was  lawfully  on  the  premises  where  the 
wall  was  being  constructed.  Held,  that  de- 
fendant owed  plalMiff  a  duty  to  take  reason- 
able care  that  the  wall  should  be  so  con- 
structed as  not  to  fall. 

2.  At  the  close  of  tbe  ^rliole  evidence 
ilie  trial  Judse  directed  a  verdict  for 
the  defendant  on  the  ground  that  the  single 
question  presented  was  whether  the  wall  in 
question  should  have  been  braced,  and  that 
upon  the  evidence  it  appeared  that  bracing 
was  unnecessary.  Held,  that,  undei^  the  cir- 
cumstances appearing  In  the  case,  there  was 
a  question  for  the  Jury,  and  it  was  error  to 
withdraw  it  from  them  by  a  dilution, 

(November  13,/18i 

ERROR  to  the  Circuit  Conrt  for  HudsQn 
County  to  review  t  iudgn^ent  in  ^vor 
of  defendant  in  on  action  brpught  to  recover 
damages  for  personal  in)Uries  alleged  to 
have  been  cauaed  by  defendant's  negligence. 
Revci'sed.  I  . 

The  facts  are  8tate<|  in  ihf  opinion.     ^ 

Jfr.  Flavel  MoO^e  for  plaintiff  in  Jbifror. 

Messrs.  Corbin  ijf'Corhiiif  for  deffqfdatat 
in  error :  •  ' 

Plaintiff  cannot  avail  himself  of  g^buiils 
of  negligence  not  pleaded.  He  must^t  oit 
the  facts  showing  negligfnce.  <  J 

Race  V.  Easton  <(  J..  R.  Co.  62  N.  J.fL.  53'i, 
41Atl.  710. 

The  absence  of  bracks  on  the  so^^  side 
was  not  evidence  of  negl^ence. 

Usage  is  the  te$ti  of  ordinary  car^. 

McOrell  v.  Buffalo  Offipe  Bldg.  Go.  153  H 
Y.  265,  47  N.,E.  fc05. 

It  is  a  mif^k^  for  one  to  take -his  Stan^ 
after  an  accident^  and  to  impute. j^ponBibil A 
ity  from  a  view  thw  obtained.  JX  is  nearly 
always  easy,  aft^  an  accident  ha4  happened, 
to  see  how  it  couljd  hb.ve  been  avoified. 

Burke  v.  With^^hee,  98  K.  Y^  562;  Fro- 
lisher  v.  Fifth  Ave,  Transp.  Col  151  N.  Y. 
431,46N.  E.  839.  ; 

The  mere  falling  of  the  wall  does  not  prove 
negligence;  the  plaintiff  must  not  stop  with 
bare  proof  of  the  accident.  ' 

Bahr  v.  Lombard,  53  N.  J.  U  233,  21  Atl. 
190,  23  Atl.  167  ;  Cadwell  ▼.  Amheim,  152  N. 
Y.  182,  46  N.  E.  310. 

•Hesdnotes  by  BIaoia,  Ch.  J. 


NoTB. — As  to  liability  for  Injury  by  fall  of 
wall,  see  Anderson  v.  East  (Ind.)  2  L.  R.  A. 
712,  and  note;  Factors  &  T.  Ins.  Co.  v.  Werlein 
(La.)  11  L.  R.  A.  361.  and  note. 

As  to  dangerous  chimney,  see,  with  respect 
to  landlord's  liability,  note  to  Lee  t.  McLaugh- 
lin   (Me.)    26  L.  R.  A.  on  page  200;   see  also 
Cork  ▼.  Blossom  (Masa)  26  L.  R.  A.  266. 
48  L.  R.  A. 


The  only  competent  expert  evidence  waa 
for  witnesses  having  experience  in  wall  con- 
struction to  describe  what  waa  the  proper 
mode. 

Crane  v.  Northfield,  33  Vt.  126;  Bliss  v. 
Wilhraham,  8  Allen,  504. 

Magie,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

Dettmering  brought  this  action  against 
English  to  recover  damages  for  an  injury  re- 
ceived by  him  by  the  fail  of  a  portion  of  a 
wall  which  was  being  conatructed  by  English 
for  the  city  hall  of  Jersey  City.  EngliBh 
had  contracted  with  the  city  for  the  mason 
and  iron  work  of  the  city  hall,  and  had  sub- 
contracted the  iron  work  to  the  Fagin  Iron 
Works,  in  the  employ  of  which  Dettmering 
was  working  on  the  building.  The  occur- 
rence is  the  same  which  was  before  the 
court  of  errors  in  Jansen  v.  Jersey  City,  61 
N.  J.  L.  243,  39  Atl.  1025.  On  the  authority 
of  that  case,  the  employees  of  English  in 
building  the  wall  which  fell  were  not  fellow 
servants  of  Dettmering. 

The  bills  of  exception  show  that  at  the 
close  of  plaintiff's  case  a  motion  for  nonsuit 
was  interposed  on  the  ground  that  there  was 
a  failure  of  proof  of  any  negligence  on  the 
part  of  English,  or  of  any  negligence  which 
was  chargeable  to  him.  Thetmal  judge  re- 
served decision  on  motion,  and  proceeded  to 
hear  the  evidence  of  the  defendant.  At  the 
close  of  the  whole  case  defendant  asked  For 
a  direction  for  a  verdict  in  his  favor  upon  the 
same  ground  upon  which  he  had  moved  for 
the  nonsuit.  This  motion  was  granted;  the 
trial  judge  giving  as  a  reason  that  the  only 
question  in  the  case  waa  whether  the  wall 
that  fell  should  have  been  braced,  and  that 
it  then  appeared  to  him,  on  the  evidence,  that 
bracing  >vas  not  necessary.  Exception  was 
allowed  to  the  direction  of  a  verdict,  and 
plaintiff's  main  contention  is  directed  to  it 
as  erroneous.  The  bill  of  exceptions  present- 
ing this  question  contains  the  whole  evidence 
adduced  at  the  trial.  It  appears  therefrom 
that  Dettmering  was  lawfully  upon  the  prem- 
ises, engaged  in  his  duty  to  his  employer  in 
performing  the  work  which  the  Fagin  Iron 
Works  had  contracted  with  English  to  do. 
It  follows  that  English  owed  to  Dettmering 
a  duty  to  take  reasonable  care  that  the  wall 
in  question  should  be  so  constructed  as  not 
to  fall  upon  and  injure  him  while  thus  law- 
fully on  the  premises.  If,  upon  the  evidence. 
La  reasonable  inference  of  failure  to  per- 
form that  duty  could  be  drawn  by  the  jury, 
it  was  obviously  erroneous  to  withdraw  the 
case  from  the  jury  by  the  direction  for  a  ver- 
dict. Such  a  course  could  only  be  justified 
by  the  total  lack  of  evidence  from  which  such 
an  inference  could  properly  be  drawn.  It  ap- 
pears from  the  evidence  that  the  wall  in 
question  waa  about  80  feet  long,  and  had  been 
built  of  a  width  of  16  inches  to  a  height  of 
about  60  feet,  and  had  been  allowed 
to  dry  and  settle  for  some  days.  Then 
the    workmen    of     English    commenced    to 
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build  thereon  a  wall  of  12  inches  in  width, 
and  within  two  days  had  oompleted  it  for  the 
whole  length  to  the  additional  height  of  18  or 
20  feet,  when  it,  or  part  of  it  just  erected, 
fell  upon  the  plaintiff.  It  is  evident  that  tUc 
trial  judge  conceived  that  the  sole  question 
was  whether  the  duty  of  English  required 
him  to  brace  the  wall  then  in  course  of  con- 
straction,  and,  upon  his  finding  that  such 
bracing  was  unnecessary,  his  direction  for 
tbe  verdict  was  grounded.  It  is  at  least 
open  to  doubt  whether  the  view  taken  by  the 
trial  judge  was  not  too  narrow.  The  wall 
vas  of  brick,  and  it  is  a  matter  of  common 
knowledge  that  when  such  cubes  are  laid  one 
upon  another,  with  care  to  keep  the  wall 
plumb,  it  will  stand  by  virtue  of  the  law  of 
gravity;  and  a  fall  of  a  wall  of  brick  would 
inilioate  either  that  it  had  been  improperly 
laid,  or  that  the  fall  had  been  caused  by  some 
force  from  without.  Under  such  circum- 
atances  it  may  well  be  that  the  maxim,  Res 
ipsa  loquitur,  would  be  applicable,  and  one 
who  constructed  a  wall  which  thus  fell  might 
be  required  to  show  the  cause  of  the  fall,  and 
that  it  was  not  the  result  of  negligent  con- 
struction- That  would  justify  a  resort  to 
evidence  such  as  was  adduced  by  English,  of 
a  sudden  and  violent  gust  of  wind  occurring 
at  the  time  the  wall  fell.  Whether  that  was 
sufficient  to  account  for  the  fall,  or  whether 
the  probability  of  such  an  occurrence  was 
within  the  contemplation  of  a  prudent  man 
engaged  in  the  erection  of  a  wall  at  such  a 
height,  and  whether  such  probability  re- 
quired some  protection  by  bracing  or  other- 
wise, would  then  be  questions  for  a  jury. 
Again,  it  might  be  open  to  question  whether 
a  jury  might  not  be  permitted  to  infer  a  lack 
of  duty  on  English's  part  in  erecting  this 
imrt  of  the  wall  in  haste,  and  without  giving 
time  for  drying  and  settling.  But,  looking 
at  the  evidence  as  the  trial  judge  did,  I  have 
reached  the  conclusion  that  it  was  erroneous 
to  withdraw  the  caae  from  the  jury.     On  the 


part  of  Dettmering  there  was  evidence  of- 
fered, which  was  rejected  by  the  court  be- 
low, which,  it  is  claimed,  tended  to  show 
that,  in  the  customary  mode  of  erecting  such 
walls,  bracing  was  resorted  to  as  a  protec- 
tion against  falling.  If  the  evidence  offered 
was  adapted  to  show  the  ordinary  and  cus- 
tomary mode  of  erection,  it  may  have  been 
admissible;  but  the  questions  asked,  and  ex- 
cluded by  the  court,  called  for  the  observa- 
tion of  witnesses  in  isolated  cases,  and,  if 
answered,  would  not  have  tended  to  prove 
any  general  custom.  It  may  be  that  the  evi- 
dence would  have  been  admissible  in  rebuttal 
of  defendant's  proof  that  bracing  was  not 
customary  or  possible  under  the  circumstan- 
ces, but  the  questions  asked  and  rejected  in 
plaintiff's  original  case  were  not  renewed  in 
rebuttal.  The  evidence,  however,  clearly 
shows  that  bracing  was  provided  for  by  the 
plans.  There  was  a  wall  of  the  building  al- 
ready erected,  and  parallel  to  that  which  fell, 
and  8  or  9  feet  distant  from  it.  Iron  beams 
were  designed  to  be  fastened  or  anchored  at 
the  top  of  that  wall,  and  to  extend  to,  and  be 
masoned  in,  the  wall  that  fell.  There  was 
evidence  that  such  beams  were  provided,  and 
were  masoned  in  the  wall  in  question. 
There  was  evidence,  however,  that  the  ends 
of  some  of  them,  at  least,  were  not  fastened 
or  anchored  in  the  parallel  wall.  It  is  true 
that  the  evidence  on  that  subject  was  contro- 
verted, but  it  was  for  the  jury  to  judge  the 
weight  of  evidence,  and  the  credit  to  be  given 
to  witnesses  from  whom  it  was  drawn;  for 
such  beams  were  obviously  intended  as 
braces,  and,  if  the^  were  left  unfastened  to 
the  parallel  wall,  it  raised  a  question  as  to 
the  perfonnance  by  English  of  his  duty  in 
constructing  this  wall.  It  was  not  for  the 
court  to  pronounce  such  bracing  unnecessary. 
The  result  is  that  the  judgment  founded 
upon  the  verdict  ao  erroneously  directed  must 
he  reversed  for  a  venire  de  novo. 


NEW   YORK   COURT  OF  APPEALS. 


BUFFALO  GERMAN  INSURANCE  COM- 
PANY, Appt,, 

THIRD  NATIONAL  BANK  OF  BUFFALO, 
Reapt, 

(162  N.  Y.  ICS.) 

1.  '  A  atatemeiit  to  a  banlc  br  a  borrow- 
er, that  stock  in  his  safe  may  be  considered 
as  collateral  for  his  loans,  Is  executory  In  Its 
nature  so  long  as  the  stock  remains  In  his 
possession  and  until  It  Is  in  fact  pledged  to 
the  bank  by  a  delivery. 

S-  An  eauitable  lien.  In  favor  of  a  na- 
tional bank,  upon  its  shares  of  stock. 


cannot  be  asserted  against  a  third  per- 
son by  virtue  of  a  loan  to  a  stockholder  on 
tbe  security  of  the  shares,  under  a  by-law  pro- 
yldlug  that  any  liability  of  the  stockholder 
should  be  a  lien  upon  the  stock,  which  by-law 
Is  printed  on  the  face  of  the  certificate  of 
stock  so  as  to  be  notice  to  all  persons  deal- 
ing therein,  since  such  by-law  Is  in  conflict 
with  tbe  provisions  of  the  national  banking 
act  of  1864,  i  85.  prohibiting  any  loan  by 
such  bank  on  the  security  of  Its  own  shares 
of  stock. 
3.  Tbe  InvalldltT  of  a  lien  on  abares  of 
stock  In  a  national  bank  under  a  by-law 
in  conflict  with  the  national  banking  act  of 
Congress  can  be  asserted  by  a  bona  fide  trans- 
feree of  the  stock,  and  the  right  to  raise  the 


NoTB. — As  to  the  lien  of  a  corporation  on 
8to<^  for  debt  of  stockholder,  see  also  Jennings 
T.  Bank  of  California  (Cal.)  6  L.  R.  A.  233 ; 
Birmingham  Trust  ft  Sav.  Co.  ▼.  Louisiana  Nat. 
Bank  (Ala.)  20  L.  B.  A.  600 ;  Craig  Y.  Hesperla 
Und  ft  Water  Co.  (CaJ.)  85  L.  R.  A.  806 ;  Al- 
48LuR.A. 


dine  Mfg.  Co.  t.  Phillips   (Mich.)  42  L.  R.  A. 
531. 

As  to  the  effect  of  transfer  of  shares  of  stock 
upon  liability  for  unpaid  subscription,  see  Roch- 
ester ft  K.  Falls  Ixind  Co.  ▼.  Raymond  (N.  Y.) 
47  L.  R.  A.  246,  and  note. 
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question  of  iti  Inyalidlty  ii  not  restricted  to 
tbe  B'ederal  goyernment. 

(February  27,  1900.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme 
Court,  Fourth  Department,  affirming  a  judg- 
ment of  an  Equity  Term  for  Erie  County  in 
favor  of  defendant  in  a  proceeding  brought 
to  compel  the  transfer  of  stock  upon  the 
books  of  the  defendant  corporation.  Re- 
versed. 

Statement  by  Gray,  J. : 

This  action  was  brought  to  obtain  a  judg- 
ment directing  the  defendant  to  transfer 
upon  its  books  to  the  plaintiff  450  shares  of 
its  capital  stock.  All  of  these  shares  stood 
in  the  name  of  Emanuel  Levi,  who  had,  some 
years  previously,  pledged  the  same  with,  and 
delivered  the  certificates  thereof  to,  the 
plaintiff,  to  secure  the  payment  of  his  prom- 
issory notes  for  moneys  loaned.  At  the 
time  that  he  so  pledged  the  shares  of  stock, 
he  executed  and  delivered  to  it  an  assignment 
of  the  same  in  the  usual  form,  by  which  he 
assigned  and  transferred  to  it,  by  name,  the 
shares  of  defendant's  capital  stock  standing 
in  his  name  on  the  boolcs,  and  constituted 
one  of  the  officers  of  the  plaintiff  his  attor- 
ney to  effect  the  transfer  thereof,  etc.  He 
at  the  same  time  executed  and  delivered  to 
the  plaintiff  a  receipt  for  the  moneys  loaned 
to  him,  which  stated  the  rate  of  interest  the 
loan  should  carry,  the  assignment  of  collat- 
eral security  for  its  payment,  and  that  the 
plaintiff  was  authorized,  in  case  of  default 
in  payment  of  the  principal  and  interest  of 
the  loan,  to  sell  the  securities  at  public  or 
private  sale,  etc.  Levi  having  died,  a  de- 
mand was  made  upon  his  executors  for  pay- 
ment of  the  notes,  with  notice  that,  in  the 
event  the  same  were  not  paid,  and  the  stock 
redeemed,  on  or  before  a  certain  date,  the 
stock  would  be  sold  at  public  auction,  and 
the  proceeds  applied  in  liquidation  of  the  in- 
debtedness of  their  tes-tator.  On  June  30, 
1896,  a  public  sale  Vas  regularly  had,  at 
which  the  stock  was  purchased  by  the  plain- 
tiff. Thereafter,  a  demand  of  the  plaintiff 
upon  the  defendant  to  transfer  the  stock  so 
purchased  upon  its  books  was  refused.  The 
defendant  claims  a  lien  upon  the  stock  by 
force  of  a  statement  printed  upon  the  face 
of  the  certificates,  in  the  following  language: 
"This  is  to  certify  that  Emanuel  Levi  is  the 
ownef  of shares  of  one  hundred  dol- 
lars each  of  the  capital  stock  of  the  Third 
National  Bank  of  Buffalo,  subject  to  the 
lien  referred  to  in  section  16  of  the  by-laws 
of  said  bank  in  the  following  words:  *No 
transfer  of  the  stock  of  this  association  shall 
be  made  without  the  consent  of  the  board  of 
directors  by  any  stockholder  who  shall  be 
liable  to  the  association,  either  as  principal 
debtor  or  otherwise,  which  liability  shall  be 
a  lien  upon  the  said  stock  and  all  profits 
thereof  and  dividends.'  And  that  the  said 
stock  is  transferable  only  upon  the  books  of 
the  bank  by  him  or  his  attorney  on  the  sur- 
render and  cancelation  of  this  certificate  and 
48  L.  R.  A. 


:  on  compliance  with  said  by-law."  Levi  had 
been  a  director  of  the  defendant^  and  at  the 
time  he  pledged  his  stock  to  the  plaintiff  he 
was  under  an  indebtedness  to  the  defendant* 
The  trial  judge  made  this  finding  with  re- 
spect to  it:  ''That  at  the  time  of  the  sale 
of  the  stock  in  question  to,  and  its  purchase 
by,  the  plaintiff,  the  estate  of  Emanuel  Levi 
was  largely  indebted  to  the  defendant^  and 
the  defendant  then  had  and  now  has  a  right 
to  a  lien  upon  said  certificates  and  stock  as 
security  for  the  payment  thereof;  that  Levi's 
indebtedness  to  the  defendant  accrued  prior 
to  the  pledge  of  any  of  said  certificates  to 
the  plaintiff;  that  no  tender  or  offer  to  pay 
said  indebtedness  by  the  plaintiff,  or  by  any 
other  person  or  party,  has  ever  been  made; 
that  the  plaintiff  was  notified  of  the  defend- 
ant's claim  before  the  sale  of  June  30,  1896» 
and  the  defendant  forbade  such  sale  except 
subject  to  the  defendant's  claims,  demands, 
and  liens."  The  defendant  at  no  time  had 
possession  of  Levi's  certificates  of  stock,  and 
its  claim  is  of  an  equitable  lien  upon  the 
same  for  all  the  indebtedness  owing  by  him 
as  its  stockholder,  by  reason  of  the  state- 
ment upon  the  certificates.  It  is  also  claimed 
that  he  orally  stated  to  the  defendant's  presi- 
dent that  '*he  had  a  large  amount  of  stock 
in  the  bank,  and  that  was  security  for  his 
loans,"  and  that,  though  "it  was  in  the  safe- 
deposit  vault,"  the  bank  "could  consider  it 
there  as  delivered  as  collateral  to  its  loan.** 
The  trial  court  made  no  finding  as  to  these 
facts,  nor  otherwise  upon  the  subject  than 
the  finding  above  given.  The  conclusion 
reached  by  the  trial  court  upon  the  facts 
was,  in  substance,  that  the  defendant  had  a 
lien  upon  the  stock  for  the  amount  of  the  in- 
debtedness existing  against  the  estate  of 
Levi,  when  the  certificates  were  purchased 
by  the  plaintiff,  and  that  the  latter 's  right 
to  a  transfer  to  itself  of  the  stock  was  sub- 
ject to  the  lien  of  the  former.  Judgment 
was  entered  dismissing  the  complaint  upon 
the  merits,  upon  the  sole  ground  that  the 
plaintiff  is  entitled  to  a  transfer  of  the  stock 
in  question  by  the  defendant,  and  to  have 
new  certificates  issued  to  it  in  place  of  those 
to  be  surrendered  and  canceled,  when,  but 
not  until,  it  should  pay  to  the  defendant  an 
amount  sufficient  to  satisfy  its  lien  for  the 
indebtedness  to  it  owing  by  Levi's  estate. 
This  judgment  was  affirmed  in  the  appellate 
division  by  a  divided  court,  and  the  plaintiff 
has  appealed  to  this  court. 

Messrs,  Hickman  A  Palmer,  for  appel- 
lant: 

There  is  no  authority  in  the  law  for  the 
enactment  of  a  by-law  containing  the  provi- 
sions of  §  15  in  ^his  bank's  by-laws,  and 
there  is  an  express  provision  prohibiting  any 
such  by-law  in  the  act  of  Congress,  which 
prohibits  the  bank  from  loaning  on  the  se- 
curity of  its  own  stock. 

First  Vat.  Bank  v.  Lanier,  11  Wall.  369, 
20  L.  ed.  172:  Bullard  v.  yational  Eagle 
Bank,  18  Wall.  589,  21  L.  ed.  923;  Second 
Nat.  Bank  v.  A^af tonal  State  Bank,  10  Bush, 
367. 

The  statement  contained  in  the  certificate 
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of  stock,  that  the  indebtedneBB  of  the  stoek- 
holders  should  be  a  lien  upon  the  stock,  does 
not  affect  the  right  of  the  plaintiff,  the  in- 
surance company. 

Conklin  ▼.  Second  Nat.  Bank,  45  N.  Y. 
655;  DriscoU  v.  West  Bradley  d  C,  Mfg,  Co. 
59  N.  Y.  96;  Evansville  Nat.  Bank  v.  Metro- 
politan Nat.  Bank,  2  Biss.  527,  Fed.  Cas.  No. 
4,573;  Feckheimer  v.  National  Exch..Bank, 
79  Va.  80;  Continental  Nat.  Bank  v.  Eliot 
Vat.  Bank,  7  Fed.  Rep.  376;  New  Orleans 
Nat.  Bkg.  Asso.  v.  Wiltz,  10  Fed.  Rep.  330; 
Cook,  Stock  &r  Stockholders,  3d  ed.  (1894) 
f  533;  Jones,  Liens,  1894,  2d  ed.  S  384;  2 
Thomp.  Ck>rp.  1894  ed.  §  2319;  16  Am.  & 
£ng.  Enc.  Law,  p.  201,  §  14;  Paine,  Bank- 
ing Laws,  p.  533;  Bullard  r.  National  Eagle 
Bank,  18  Wall.  597,  21  L.  ed.  926;  First 
Kat.  Bank  v.  Lanier,  11  Wall.  369,  20  L.  ed. 
172;  Johnston  v.  Lang,  103  U.  S.  803,  26  L. 
ed.  534;  Sargent  v.  Franklin  Ins.  Co.  8  Pick. 
90,  19  Am.  Dec.  306;  Bundy  v.  Jackson,  24 
Fed.  Rep.  G28;  Johnson  v.  Laflin,  5  Dill.  65, 
Fed.  Cas.  No.  7,393;  Delaware,  L.  d  W.  R. 
Co.  y.  Oxford  Iron  Co.  38  N.  J.  Eq.  340; 
Feckheimer  v.  National  Exch.  Bank,  79  Va, 
80. 

The  defendant  had  no  actual  pledge  of  the 
stock  in  suit  as  collateral  for  any  indebted- 
ness which  Levi  might  have  owed  it. 

To  make  a  valid  pledge  there  must  be  de- 
livery, actual  or  constructive,  of  the  pledge 
by  the  pledgeor  or  his  agent,  into  the  posses- 
sion of  the  pledgee  or  his  agent,  in  order  to 
pass  any  right  of  property  in  the  thing 
pledged. 

Cortelyou  v.  Lansing,  2  Cai.  Cas.  200 ;  Oar- 
lick  V.  James,  12  Johns.  146;  Wilson  v. 
Little,  2  N.  Y.  443,  51  Am.  Dec.  307 ;  18  Am. 
&  £ng.  Enc  Law,  pp.  595-508. 

A  pledgee  can  only  retain  his  lien  by  re- 
taining possession.  When  he  delivers  up 
possession,  his  lien  ceases. 

Black  V.  Bogert,  05  N.  Y.  601;  Macomher 
r.  Parker,  14  Pick.  497. 

The  verbal  agreement  supplemented  by  the 
by-law  did  not  give  the  national  bank  a  lien 
on  its  stock. 

Delaware,  L.  d  W.  R.  Co.  v.  Oxford  Iron 
Co.  38  N.  J.  Eq.  340. 

The  taking  of  stock  can  alone  be  justified 
when  it  is  done  in  compromising  a  debt  due 
to  the  bank,  or  a  claim  against  it. 

First  Nat.  Bank  v.  National  Exch.  Bank, 
92  U.  S.  122,  23  L.  ed.  679. 

If  the  defendant  ever  had  any  lien  upon 
the  stock  in  question,  either  actual  or  con: 
structive,  it  waived  that  lien  by  a  failure  to 
enforce  it. 

The  taking  of  other  security  by  the  defend- 
ant for  its  debt  from  Levi  was  a  waiver  of 
any  lien,  implied  or  otherwise. 

Barrett  v.  Ooddard,  3  Mason,  107,  Fed. 
Cas.  No.  1,046;  Oilman  v.  Brown,  1  Mason, 
191,  Fed.  Cas.  No.  6,441;  4  Wheat.  255,  4 
L.  ed.  564. 

Mr.  Adelbert  Moot,  with  Messrs.  I<ewia 
A  Lewis,  for  respondent : 

As  the  defendant  secured  an  equitable 
lien  upon  the  stock  in  question  before  the 
plaintiff  secured  a  lien  thereon,  the  lien  of 
the  defoidant  is  prior  in  time  and  prior  in 
48  L.  R,  A. 


right,  and  the  plaintiff  having  taken  the 
stock  of  the  defendant,  with  notice  of  the 
defendant's  rights  therein,  because  the  stock 
contains  a  notice  thereof,  it  follows  that  the 
plaintiff  acquired  its  lien  subject  to  the  lien 
of  the  defendant,  and  the  plaintiff  cannot 
compel  the  defendant  to  transfer  the  stock 
upon  its  books  until  the  plaintiff  has  re- 
deemed the  stock  from  the  lien  of  the  defend- 
ant thereon. 

National  Bank  v.  Whitney,  103  U.  S.  99,  26 
L.  ed.  443 ;  Thompson  v.  Saint  Nicholas  Nat. 
Bank,  146  U.  S.  240,  36  L.  ed.  956,  13  Sup. 
Ct.  Rep.  66. 

Defendant's  answer  to  this  equitable  suit 
of  the  plaintiff  is  a  perfect  answer  upon  the 
undisputed  facts  in  this  case,  because  the 
plaintiff  cannot  maintain  this  suit  if  the 
Levi  estate  could  not  maintain  this  suit. 

The  plaintiff  put  this  stock  in  evidence  as 
a  part  of  its  evidence,  and  therefore  the  re- 
cital of  this  document  put  in  evidence  by 
plaintiff,  and  transferred  to  plaintiff,  raises 
a  presumption  of  the  fact  recited,  unless 
plaintiff  overcomes  that  recital  by  evidence 
that  it  is  untrue. 

1  Greenl.  £v.  14th  ed.  S  23. 

The  by-law  of  the  defendant,  made  a  part 
of  its  stock  certificate,  is  not  void,  and  is  not 
repugnant  to  the  statute;  but  it  is  part  of 
the  very  stock  and  contract  with  Levi,  of 
which  plaintiff  claims  the  benefit  as  the 
privy  and  assignee  of  Levi;  hence  plaintiff 
is  a  party  thereto,  and  is  estopped  from 
claiming  it  does  not  bind  plaintiff  as  a  part 
of  such  contract  and  collateral. 

The  by-law  and  the  stock  itself,  and  the 
arrangement  made  with  Levi  when  the  loan 
was  made,  together,  give  the  defendant  an 
equitable  lien  irpon  the  stock. 

3  Pom.  Eq.  Jur.  S  1233. 

Gray,  J.,  delivered  the  opinion  of  the 
court : 

The  decision  of  the  question  in  this  case 
turns  upon  provisions  of  the  national  bank- 
ing act,  passed  by  Congicss  in  1864,  and  the 
construction  which  they  should  receive  in 
the  light  of  opinions  of  the  Supreme  Court 
of  the  United  States.  The  original  act  for 
the  incorporation  of  national  banks,  which 
wsH  passed  in  1803,  contained,  in  §  36, 
the  provision  that  the  capital  stock  "shall 
be  assignable  on  the  books  of  the  association 
in  such  manner  as  its  by-laws  shall  pre- 
scribe, but  no  shareholder  in  any  association 
under  this  act  shall  have  power  to  sell  or 
transfer  any  share  held  in  his  own  right  so 
long  as  he  shall  be  liable,  either  as  principal 
debtor,  surety,  or  otherwise,  to  the  associa- 
tion for  any  debt  which  shall  have  become 
due  and  remain  unpaid;  .  .  .  and  no 
stock  shall  be  transferred  without  the  con- 
sent of  a  majority  of  the  directors  while  the 
holder  thereof  is  thus  indebted  to  the  asso- 
ciation." In  1864  the  act  of  1863  was  re- 
pealed by  a  new  enactment  as  to  national 
banking  associations,  whereby  it  was  provid- 
ed, in  I  35,  ''that  no  association  shall  make 
any  loan  or  discount  on  the  security  of  the 
shares  of  its  own  capital  stock,  nor  be  pur- 
chaser or  holder  of  any  such  shares,  unlest 
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ftuch  security  or  purchase  shall  be  necessary 
to  prevent  loss  upon  a  debt  previously  con- 
tracted in  good  faith/'  etc.  13  Stat,  at  L. 
110,  chap.  106.  The  act  of  1864  did  not  re- 
enact  any  of  the  provisions  which  were  con- 
tained in  §  36  of  the  act  of  1863,  and  the 
section,  therefore,  was  expressly  repealed. 
Bullard  v.  National  Eagle  Bank,  18  Wall. 
594,  21  L.  ed.  923.  The  defendant  was  or- 
ganized under  the  act  of  1864,  and  there  was 
not  only  no  authority  in  the  act  for  the  by- 
law referred  to  and  embodied  in  the  language 
of  the  certificates  of  stock,  but  such  a  by- 
law would  be  inconsistent  therewith.  Bul- 
lard v.  National  Eagle  Bank,  18  Wall.  594. 
21  L.  ed.  923.  The  restrictions  imposed  by 
S  36  of  the  act  of  1863  upon  the  shareholders 
had  been  removed,  and  banking  associations 
were  prohibited  from  permitting  any  indebt- 
edness on  the  part  of  tneir  stockholders  upon 
the  security  of  the  shafres  of  their  own  capi- 
tal stock.  It  would  seem,  therefore,  that  a 
by-law  seeking  to  impose  restrictions  upon 
transfers  of  stock  by  declaring  a  lien  upon 
the  stock  to  the  extent  of  any  liability  of 
the  stockholder  to  the  bank  would  be  quite 
inoperative  to  accomplish  such  a  purpose, 
and,  equally  so,  any  statement  upon  the  cer- 
tificate of  stock  based  upon  the  existence  of 
such  a  by-law.  The  bank  being  prohibit^ 
from  loaning  moneys  upon  the  security  of 
its  own  shares  of  capital  stock,  it  is  difiicult 
to  understand  upon  what  legal  principle  it 
could  claim  the  right  to  an  equitable  lien. 
The  appellate  division,  in  an  opinion  which 
was  concurred  in  by  the  majority  of  the  jus- 
tices of  that  court,  thought  that,  as  the  ques- 
tion was  one  which  arose  under  a  Federal 
law,  it  should  be  governed  in  its  determina- 
tion by  the  decisions  of  the  Supreme  Federal 
Court,  and  that  the  more  recent  ones  had 
established  a  controlling  doctrine  that  a  con- 
tract made  in  contravention  of  any  provi- 
sion of  the  national  banking  act  is  not,  in 
the  absence  of  any  declaration  to  that  effect, 
void,  or  incapable  of  enforcement.  Under 
the  authority  of  certain  cases  in  the  United 
States  Supreme  C!ourt,  which  are  considered 
in  the  opinion,  it  was  pointed  out  that  the 
validity  of  certain  transactions  by  national 
banks  with  their  debtors  was  held  to  be  a 
question  only  for  the  government  to  raise, 
and  that  the  efTect  of  their  violation  of  the 
statute  was,  not  to  invalidate  the  transac- 
tion itself,  but  to  subject  them  to  charter 
proceedings  on  the  part  of  the  government. 
Union  Nat.  Bank  v.  Matthetos,  98  U.  S.  621, 
26  L.  ed.  188;  National  Bank  v.  Whitney, 
103  U.  S.  99,  26  L.  ed.  443;  Thompson  v. 
Saint  Nicholas  Nat.  Bank,  148  U.  S.  240,  36 
L.  ed.  956,  13  Sup.  Ct.  Rep.  66.  Hence  it 
was  deemed  to  follow  that  in  the  present 
case  the  bank's  claim  to  be  entitled  to  an 
equitable  lien,  though  against  a  purchaser 
for  value,  and  in  good  faith,  of  its  shares  in 
the  market,  must  be  allowed,  and  any  of- 
fense against  the  banking  act  involved  must 
be  left  to  governmental  cognizance.  I  be- 
lieve this  conclusion  to  be  fallacious,  and 
that  the  reasoning  of  the  learned  justices  be- 
low is  without  regard  to  the  distinction 
which  exists  between  those  cases  in  their 
48  L.  Pw  A. 


;  facts  and  in  the  principle  underlying  their 
I  decision,  and  the  earlier  cases  which  con- 
strued the  national  banking  acts,  and  de- 
clared the  doctrine  that  loans  by  banking 
associations  to  their  stockholders  do  not  give 
a  lien  to  the  bank  upon  their  stock.  First 
Nat.  Bank  v.  Lanier,  11  WaU.  369,  20  L.  ed. 
172;  Bullard  v.  National  Eagle  Bank,  IS 
Wall.  j589,  21  L.  ed.  923.  I  am  quite  unable 
to  agree  in  the  view  that  these  earlier  cases 
have  been  overruled,  or  their  doctrine  re- 
fused credit,  by  the  later  cases  which  wre 
relied  upon  for  the  defendants  If  we  assume 
the  existence  of  a  contract  between  the  de- 
fendant bank  and  Levi  (and  all  we  know  of 
it  is  the  testimony  of  the  president  of  the 
defendant  as  to  a  conversation  with  Levi, 
in  which  he  said  the  bank  could  consider  the 
stock  in  his  safe  as  collateral  for  his  loans )» 
it  was  executory  in  its  nature  as  long  as  the 
stock  remained  in  his  possession,  and  until 
it  was  in  fact  pledged  to  the  bank  by  a  de- 
livery. Possession  is  of  the  essence  of  a 
pledge,  in  order  to  raise  a  privilege  against 
third  persons.  Casey  v.  Cavaroc,  96  U.  S. 
407,  24  L.  ed.  779;  Wilson  v.  Little,  2  N.  Y. 
443,  51  Am.  Dec.  307. 

The  defendant  is  asking  the  court  fjo  de- 
clare an  equitable  lien  in  its  favor  upon  the 
shares  of  stock  against  a  third  person,  and 
in  that  respect  the  case  is  unlike  those  cases 
where  the  Federal  court  has  held  that  a  na- 
tional bank  might  enforce  a  security  which 
it  had  taken  and  held,  notwithstanding  the 
claim  of  the  borrower  that  the  transaction 
was  in  violation  of  some  express  provision 
of  the  law.  The  defendant  never  had  posses- 
sion of  the  stock,  and,  being  under  the  pro- 
hibition of  the  banking  act  as  to  a  transac- 
tion of  a  loan  upon  the  security  of  its  own 
shares  of  stock,  it  is  compelled  to  take  the 
position  that,  having  dealt  with  Levi  upon 
the  faith  that  his  ownership  of  the  stock 
would  be  an  added  security  for  the  perform- 
ance of  his  promise  to  pay  his  loans,  and  the 
certificates  of  stock  carrying  notice  to  per- 
sons dealing  with  Levi  with  respect  to  them 
that  any  transfer  thereof  would  be  subject 
to  a  lien  in  favor  of  the  bank  for  any  lia- 
bility of  the  stockholder,  it  should  be  al- 
lowed an  equitable  lien  thereon,  superior  to 
any  right  of  the  plaintiff  thereto.  I  should 
say  that  there  was  a  marked  difference  be- 
tween any  such  claim  of  the  bank,  which 
slights  a  provision  of  the  banking  law,  in- 
tended to  negative  the  right  to  a  lien  and  to 
confer  the  valuable  character  of  transfera- 
bility upon  national  bank  shares,  in  the  pub« 
lie  interests,  and  a  claim  which  a  borrower 
or  his  representative  asserts  against  the 
right  of  a  national  bank,  as  his  creditor,  to 
realize  its  debt  upon  securities  which  have 
been  held  by  it  in  pledge,  though  not  with- 
in the  class  of  those  it  was  authorized  to 
hold.  The  demand  of  the  bank  is  to  have  the 
court  declare  an  equitable  lien  upon  its  out^ 
standing  stock  by  virtue  of  a  by-law  and  of 
notice  thereof  on  the  certificates,  when  the 
banking  act  prohibited  loans  by  it  upon  the 
security  of  its  own  shares,  and  thereby  ren- 
dered any  by-law  in  contravention  of  the  act. 
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or  any  notice  based  thereon,  wholly  inoper- 
Alive. 

In  First  Nat,  Bank  y.  Lanier,  11  Wall. 
369,  20  Lu  ed.  172,  the  oertificato  of  stock 
declared  that  the  shares  were  transferable 
on  the  books  of  the  bank  only  on  surrender 
of  the  certificates.  This  limitation  was  im- 
posed by  the  by-laws,  which  further  provid- 
ed that  the  stock  of  the  bank  should  be  as- 
signable, subject  to  the  provisions  and  re- 
strictions of  the  3Gth  section  of  the  act  of 
1863.  Lanier  and  Handy  purchased  the 
stock  of  Culver,  to  whom  it  had  been  issued, 
and,  their  request  for  a  transfer  being  re- 
fused, an  action  was  brought  against  the 
bank  to  obtain  pecuniary  satisfaction.  The 
bank  defended  upon  the  ground  that  it  had 
a  iien  upon  the  stock  for  Culver's  indebted- 
nf«n  to  it.  by  virtue  of  the  provisions  of  the 
3€ih  section  of  the  act  of  1863,  which  re- 
mained in  operation,  notwithstanding  its  re- 
peal in  1864,  by  means  of  a  by-law,  adopted 
vrbile  the  section  was  in  force,  declaring  that 
the  stock  should  be  transferable  subject  to 
the  provisions  and  restrictions  of  the  act  of 
Congress  aforesaid.  It  appeared  that  the 
bank  had  sold  and  transferred  the  Culver 
shares  upon  its  books  to  a  third  person,  and 
had  applied  the  proceeds  of  the  sale  upon  the 
indebtedness,  before  Culver  assigned  the  cer- 
tificates to  Lanier  and  Handy.  It  was  held 
that  the  provisions  of  the  act  of  1864  gov- 
erned the  conduct  of  banking  associations, 
whether  they  were  organized  before  or  after 
it  became  a  law,  and  that  the  prohibition 
npon  the  making  of  loans  on  the  security  of 
the  shares  of  their  own  capital  stock  applied. 
The  object  of  the  new  act  was  stated  to  be 
to  make  national  banks  subserve  public  pur- 
poses, and  to  place  shareholders,  in  their  pe- 
cuniary dealings  with  the  bank,  on  the  same 
footing  with  other  customers.  It  was  a 
chanjre  in  the  policy  of  the  government,  and, 
as  the  restrictions  of  the  act  of  1863  fell,  "so 
did  that  part  of  the  bank's  by-law  relating 
to  the  subject  fall  with  them."  The  judg- 
ment against  the  bank  was  affirmed. 

In  Bullard  v.  National  Eagle  Bank,  18 
Wall.  594,  21  L.  ed.  923,  the  defendant  was 
or^nized  under  the  national  banking  act  of 
1S64,  and  issued  to  one  Clapp  certain  shares 
of  its  capital  stock.  He  borrowed  moneys 
from  the  bank  on  his  notes,  and  subsequent- 
ly was  adjudged  a  bankrupt.  The  plaintiff, 
as  his  trustee  in  bankruptcy,  demanded  a 
transfer  of  the  stock  to  him  as  part  of  the 
bankrupt's  assets;  but  the  bank  refused, 
claiming  a  lien  upon  it,  by  force  of  its  by- 
law, to  the  extent  of  the  notes  held  by  it. 
The  action  was  then  brought  against  the 
bank  for  refusing  to  allow  the  transfer  asked 
for,  and  the  questions  certified  for  determina- 
tion were  whether  a  national  bank  could  ac- 
quire a  valid  lien  upon  the  shares  of  its 
stockholders  by  its  articles  or  by-laws,  and 
whether  the  Imnk  was  entitled  to  hold  the 
interest  of  Clapp  in  the  stock  by  way  of  lien, 
er  security  for  all  or  any  of  the  notes.  It 
was  held,  on  the  authority  of  the  Lanier 
Cow,  11  Wall.  369,  20  L.  ed.  172,  that  these 
qnestions  must  be  answered  in  the  negative. 
48  L.  R.  A. 


Mr.  Justice  Strong,  who  delivered  the  opin- 
ion of  the  court,  observed  that  the  repeal  of 
the  36th  section  of  the  act  of  1863  by  the 
substituted  act  of  1864,  "was  a  manifesta- 
tion of  a  purpose  to  withhold  from  banking 
associations  a  lien  upon  the  stock  of  their 
debtors,"  and  that  a  by-law  founded  upon  the 
36th  section  of  the  act  of  1863  was  "a  regu- 
lation inconsistent  with  the  new  currency 
act,  the  policy  of  which  was  to  permit  no 
liens  in  favor  of  a  bank  upon  the  stock  of  it» 
debtors."  It  was  there  argued  for  the 
bank  that»  though  the  act  of  Congress  does 
not  itself  create  a  lien  on  a  debtor's  stock 
(as  did  the  act  of  1863),  it  does,  by  its  5th 
section,  authorize  the  creation  of  such  a  lien 
by  the  articles  of  association  and  by  by-laws 
made  under  them.  But  it  was  answered 
that  the  words  of  the  5th  section  would  bear 
no  such  meaning,  and  that  a  by-law  giving 
to  the  bank  a  lien  upon  its  stock,  as  against 
indebted  stockholders,  ought  not  to  be  con- 
sidered as  one  of  those  regulations  of  the 
business  of  the  bank,  or  for  the  conduct  of 
its  affairs,  which  it  was  authorized  to  adopts 
and  that  Congress  evidently  did  not  under- 
stand the  section  as  extending  to  the  subject 
of  stock  transfers,  because  in  another  part 
of  the  statute  express  provision  was  made 
for  them. 

The  doctrine  of  First  Nat.  Bank  v.  Lanier, 
was  followed  in  this  court  in  Conklin  v.  Sec- 
ond Nat.  Bank,  45  N.  Y.  655,  where  the  stock 
certificates  contained  the  statement  that  the 
stock  was  not  transferable  "until  all  liabil- 
ities of  the  stockholder  to  the  bank  were 
paid."  The  rule  of  the  Lanier  Case  waa 
held  applicable  to  the  transaction  between 
the  bank  and  the  plaintiff's  assignor,  and  it 
was  held,  against  the  claim  of  the  bank  to  a 
lien  upon  the  stock  for  moneys  due  from  the 
stockholder,  that  "when  the  statute  has  pro- 
hibited all  express  agreements  between  a 
bank  and  its  stockholders  or  a  lien  in  favor 
of  the  former  upon  the  stock  of  the  latter  to 
secure  any  debts  or  liabilities  of  the  stock- 
holders to  the  bank,  that  no  such  lien  can  be 
created  by  a  mere  by-law  of  the  bank  is  too 
clear  to  require  disctission." 

Do  the  cases  which  are  cited  and  relied 
upon  below  as  establishing  a  new  doctrine 
apply  to  the  present  case,  and  come  to  the 
support  of  the  defendant's  position?  They 
are  Union  Nat.  Bank  v.  Matthews,  98  U.  S. 
621,  25  L.  ed.  188,  and  National  Bank  v. 
Whitney,  103  U.  S.  99,  26  L.  ed.  443.  The 
national  banking  law  authorizes  a  national 
banking  association  to  loan  money  on  per- 
sonal security,  and  then  declares  that  "it 
may  purchase,  hold,  and  convey  real  estate 
for  the  following  purposes,  and  no  others: 
First,  such  as  may  be  necessary  for  its  im- 
mediate accommodation  in  the  transaction 
of  its  business ;  second,  such  as  shall  be  mort- 
gaged to  it  in  good  faith  by  way  of  security 
for  debts  previously  contracted;  third,  such 
as  shall  be  conveyed  to  it  in  satisfaction  of 
debts  previously  contracted  in  the  course  of 
its  desJings;  fourth,  such  as  it  shall  purchase 
at  sales  under  judgments,  decrees,  or  mort- 
gages held  by  the  association,  or  shall  purchase 
to  secure  debts  to  it."  In  the  case  of  Union 
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Vat.  Bank  v.  Matthews,  Matthews  and  anoth- 
er person  had  given  their  joint  note  to  a  mer- 
cantile company,  and  secured  it  by  a  deed  of 
trust,  covering  certain  real  property,  exe- 
cuted by  Matthews  alone.  Subsequently  the 
company  assigned  the  note  and  deed  of  trust 
to  the  defendant  bank  to  secure  a  loan  made 
at  the  time.  The  loan  was  not  paid,  and  the 
bank  directed  the  trustee  to  sell.  In  the 
state  courts  Matthews  obtained  a  perpetual 
injunction  against  the  sale,  upon  the  ground 
that  the  loan  was  made  upon  real-estate  se- 
curity, which  was  forbidden  by  the  statute, 
and  the  deed  of  trust  was  therefore  void. 
The  case  was  taken  by  writ  of  error  to  the 
United  States  Supreme  Court,  where  the  de- 
cree of  the  state  court  was  reversed,  and  the 
cause  remanded,  with  direction  to  the  court 
below  to  dismiss  the  bill.  It  was  held  that 
the  prohibitory  clause  of  the  national  bank- 
ing law  did  not  vitiate  real-estate  securities 
taken  for  loans,  and  that  a  disregard  of  the 
law  only  laid  the  association  open  to  pro- 
ceedings by  the  government.  Justice 
Swayne  remarked  that  "the  impending  dan- 
ger of  a  judgment  of  ouster  and  dissolution 
was,  we  think,  the  check,  and  none  other, 
contemplated  by  Congress."  The  guiding 
principle  of  the  decision,  however,  was  that 
it  would  be  inequitable  that  a  borrower 
should  be  rewarded  by  giving  success  to  his 
defense  of  the  inviilidity  of  the  bank's  act  in 
taking  a  prohibited  security  for  its  loan,  and 
that,  as  a  punishment  was  prescribed  for  the 
violation  of  its  charter,  it  was  for  the  gov- 
ernment to  object.  See  p.  629,  L.  ed.  p.  190. 
In  National  Bank  v.  Whitney,  Whitney  had 
executed  a  mortgage  to  the  bank,  which  de- 
clared that  it  was  made  as  collateral  security 
for  the  payment  of  all  notes  which  the  bank 
held  at  the  time  against  him,  and  for  his 
other  indebtedness  then  due  or  thereafter  to 
become  due.  The  question  for  determination 
was  stated  to  be  whether  the  mortgage  was 
valid  so  far  as  it  applied  to  future  advances 
to  him.  The  question  was  regarded  as  de- 
termined by  the  decision  in  Union  Nat.  Bank 
V.  Matthews,  which  was  reviewed  in  the  opin- 
ion. It  was  observed  that,  "whatever  objec- 
tion there  may  be  to  it,  as  security  for  such 
advances,  from  the  prohibitory  provisions  of 
statute,  the  objection  can  only  be  urged  by 
the  government."  In  both  these  cases  the 
bank  held  the  trust  deed  or  mortgage,  and 
was  endeavoring  to  enforce  the  security 
which  it  actually  had  taken  from  its  debtor. 
In  First  Nat.  Bank  v.  Stewart,  107  U.  S. 
676.  27  L.  ed.  592,  2  Sup.  Ot.  Rep.  778,  the 
bank  had  taken,  as  security  for  a  debt  due 
from  the  stockholder,  thirty  shares  of  its  own 
stock,  and  upon  default  in  payment  had  sold 
the  same,  and  applied  the  proceeds  in  pay- 
ment of  the  debt.  The  action  was  brought 
to  recover  back  the  proceeds  of  sale  upon  the 
ground  that  the  bank  had  no  right  to  take 
the  security.  The  right  to  recover  was  de- 
nied upon  the  ground  that  "the  contract  has 
been  executed,  the  security  sold,  and  the  pro- 
ceeds applied  to  the  pajrment  of  the  debt," 
and  that  "both  bank  and  borrower  are,  in 
such  case,  equally  the  objects  of  legal  cen- 
sure, and  they  will  be  left  by  the  courts 
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where  they  have  placed  themselvea."  By 
suing  for  the  proceeds  of  the  sale,  it  was  ob- 
served, the  plaintiffs  had  affirmed  the  sale, 
and  the  moneys  loaned  were  an  offset  to  the 
proceeds. 

In  Thompson  v.  Saint  Nicholas  Nat,  Bank, 
146  U.  S.  240,  36  L.  ed.  956,  13  Sup.  Ct.  Rep. 
66,  the  question  arose  upon  the  overcertifica- 
tion  of  a  check,  in  violation  of  the  United 
States  statute  which  made  it  "imlawful  for 
any  officer,  clerk,  or  agent  of  any  national 
bank  to  certify  any  check  drawn  upon  aaid 
bank,  unless  the  person  or  company  drawing 
said  check  shall  have  on  deposit  in  said  bank, 
at  the  time  such  check  is  certified,  an 
amount  of  money  equal  to  the  amount  speci- 
fied in  such  check."  The  statute  further 
provided  that  any  check  so  certified  shall  be 
a  good  and  valid  obligation  against  said 
bank,  but  that  any  officer,  etc.,  violating  the 
provisions  of  the  act,  would  subject  the  bank 
to  proceedings  on  the  part  of  the  comptroller 
for  the  appointment  of  a  receiver  to  wind  up 
the  affairs  of  the  association.  13  Stat,  at  L. 
114,  chap.  106.  The  action  was  brought  to 
recover  the  possession  of  certain  railroad 
bonds,  which  the  bank  was  charged  with  hav- 
ing become  illegally  possessed  of.  The  bank 
answered  that  the  bonds  had  been  pledged 
to  it  as  collateral  security  for  call  loans  or 
advances,  and  th'at,  the  pledgeors  having 
failed  to  pay  their  indebtedness,  the  bonds 
had  been  sold  under  an  agreement  permitting 
the  bank  to  do  so  upon  thepledgeor's  default. 
The  question  was  whether,  inasmuch  as  the 
defendant  had  certified  checks  without  hav- 
ing on  deposit  an  equivalent  amount  of 
money  to  meet  them,  it  became  a  bona  fide 
holder  of  the  bonds.  Upon  the  authority  of 
the  cases  of  Union  Nat.  Bank  v.  Matthctvs 
and  National  Bank  v.  Whitney,  it  was  held 
that,  "where  the  provisions  of  the  national 
banking  act  prohibit  certain  acts  by  banks,  or 
their  officers,  without  imposing  any  penalty 
or  forfeiture  applicable  to  particular  trans- 
actions which  have  been  executed,  their  va- 
lidity can  be  questioned  only  by  the  United 
States,  and  not  by  private  parties."  This 
clause  from  the  opinion  is  quoted  below  in 
the  present  case,  but  I  fail  to  perceive  its 
precise  applicability.  The  transaction,  as  in 
First  Nat.  Bank  v.  Stewart,  had  been  exe- 
cuted. Union  Nat,  Bank  v.  Mattheios  and 
National  Bank  v.  Whitney,  only,  of  these 
cases,  might  be  claimed  to  have  a  bearing 
upon  the  discussion ;  but  their  analogy  is  not 
apparent.  I  do  not  think  that  the  United 
States  Supreme  Court  intended  to  announce 
any  new  rule,  for  they  simply  applied  a  doc- 
trine established  as  early  as  in  the  case  of 
Fleckner  v.  Bank  of  United  States,  8  Wheat. 
339,  5  L.  ed.  631.  That  the  Matthews  and 
Whitney  Cases  have  not  overruled  the  doc- 
trine of  the  Lanier  and  Bullard  Cases  or  of 
the  Conklin  Case  in  this  court,  with  respect 
to  the  enforceability  of  such  a  by-law  as  the 
bank  had  in  this  case,  is  the  general  under- 
standing of  text  writers,  and  it  has  been  so 
understood  by  courts.  Cook,  Stock,  Stock- 
holders, &  Corp.  Law,  3d  ed.  §  533 ;  Jones, 
Liens,  2d  ed.  §  384;  2  Thomp.  Corp.  ed.  1894, 
§  2319 ;  Paine,  Banking  Laws,  p.  533;  16  Am. 
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4  Eng.  Enc.  Law,  p.  201,  S§  14,  15;  Evana- 
eQle  Nat.  Bank  y.  Metropolitan  Nat.  Bank, 
2  Biss.  527,  Fed.  Cas.  No.  4,573;  Continental 
yat.  Bank  v.  Eliot  Nat,  Bank,  7  Fed.  Rep. 
376;  New  Orleans  Nat,  Bkg.  Asso,  v.  Wiltz, 
10  Fed.  Rep,  330;  Feckheimer  v.  National 
Exch.  Bank,  79  Va.  80. 

I  do  not  understand  that  by  virtue  of  any 
rule  established  in  the  Matthews  and  Whit- 
ney Cases,  a  national  banking  association  is 
enabled,  by  force  of  a  by-Uw,  or  by  a  notice 
upon  certificates,  to  restrict  the  transferabil- 
ity  of  its  stock  by  imposing  a  lien  thereon 
for  any  liability  owing  to  it  by  its  stockhold- 
er. How  can  it  reserve  to  itself  a  right  to  a 
lien  upon  shares  of  its  own  stock,  in  contra^ 
vention  of  the  provisions  of  the  national 
banking  act,  and  become  entitled  to  demand 
of  the  courts  to  enforce  it  as  against  a  pur- 
chaser of  the  shares,  whose  tiUe  thereto  is 
acquired  bona  fide,  and  for  value?  If  the 
defendant  bank  can  successfully  insist  upon 
the  right  to  an  equitable  lien,  which  the 
courts  must  enforce  in  the  face  of  the  statu- 
tory prohibition,  then  I  do  not  see  that  cer- 
tificates of  capital  stock  in  national  banking 
associations  will  possess  that  marketable 
character  which  has  been  considered  to  give 
them  a  greater  value  as  investments.  The 
transferability  of  the  stock  is  one  of  the  most 
valuable  franchises  conferred  by  Congress 
upon  banking  associations  as  it  was  said  by 
Mr.  Justice*  Davis  in  the  Lanier  Case.  The 
learned  judge  further  remarked,  in  that 
case:  "It  is  no  less  the  interest  of  the  share- 
holder than  the  public  that  the  certificate 
representing  his  stock  should  be  in  a  form  to 
secure  public  confidence,  for  without  this  he 
could  not  negotiate  it  to  any  advantage." 
Nor  can  it  he  said  that  this  plaintiff,  when 
•offered  by  Levi  the  certificates  of  stock  as 
collateral  security  for  a  loan  of  money,  was 
chargeable  with  notice  of  any  lien  of  the 
bank  thereon.  The  certificates  were  in  his 
possession,  and  were  delivered  to  the  plain- 
tiff: and  the  printed  matter  thereon  was  of 
no  importance,  inasmuch  as  the  public  law, 
under  which  the  bank  was  organized,  pro- 
hibited it  from  making  any  loan  or  discount 
on  the  security  of  the  shares  of  its  own  capi- 
tal stock.  The  plaintiff  could  not  be  bound 
by  notice  of  something  which  the  law  pro- 
hibited. The  plaintiff  in  the  language  of 
Justice  Davis  in  the  Lanier  Case,  was  "told, 
under  the  seal  of  the  corporation,  that  the 
shareholder  is  entitled  to  so  much  stock, 
which  can  be  transferred  on  the  books  of  the 
corporation,  in  person  or  by  attorney,  when 
the  certificates  are  surrendered,  but  not 
otherwise.  This  is  a  notification  to  all  per- 
sons interested  to  know  that  whoever  in  good 
faith  buys  the  stock,  and  produces  to  the  cor- 
poration the  certificates,  regularly  assigned, 
with  power  to  transfer,  is  entitled  to  have 
the  stock  transferred  to  him.  And  the  noti- 
fication goes  further,  for  it  assures  the  hold- 
er that  tiie  corporation  will  not  transfer  the 
stodc  to  anyone  not  in  possession  of  the  cer- 
tificates." If  the  case  had  been  one  where 
the  bank,  not  regarding  the  prohibition  of 
the  banking  act,  had  token  from  Levi  his 
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certificates  of  stock  as  collateral  security  for 
the  payment  of  any  indebtedness  which  he 
had  incurred  or  might  incur,  and  had  real- 
ized upon  them  for  application  upon  his  debt> 
it  mignt  well  be  that  it  would  not  lie  in  his 
mouth,  or  anyone  claiming  under  him,  to  as- 
sert the  illegality  of  the  transaction.  The 
case  would  uien  resemble  more  the  cases  of 
Union  Nat,  Bank  v.  Matthews  or  First  Nat. 
Bank  v.  Stetoart.  If  the  bank  had  violated 
the  law,  it  laid  itself  open  to  proceedings  on 
the  part  of  the  government,  and  the  courts 
might  leave  the  parties  where  they  were,  and 
might  decline  to  interfere  to  benefit  the  bor- 
rower to  the  prejudice  of  the  stockholders 
and  creditors.  There  is  no  confiict  between 
the  Lanier  and  Bullard  Cases  and  the  Mat- 
thews and  Whitney  Cases.  Each  class  is 
distinct,  and  its  doctrine  is  controlling  where 
the  principle  involved  is  the  same.  It  is  one 
thing  if  the  contract  has  been  executed,  and 
to  avoid  it  would  be  to  deplete  the  assets 
of  the  bank  to  the  amount  represented  by  the 
contract.  It  is  quite  another  thing  where 
the  bank  is  seeking  to  create  a  lien  upon  an 
implied  executory  contract,  or  a  security 
where  it  has  none,  and  where  it  admits  it  has 
none,  in  the  face  of  the  statute  which  pro- 
vides that  it  shall  not  have  such  a  lien  or 
take  such  a  security. 

The  conclusion  I  reach  is  that  the  cases 
relied  upon  in  the  court  below  in  the  decision 
of  this  case  do  not  control  it.  They  do  not 
authorize  the  assertion  of  an  equitable  lien 
by  the  bank  upon  the  shares  of  its  own  capi- 
tal stock;  and  the  plaintiff,  having  acquired 
the  certificates  from  Levi,  the  stockholder, 
for  value,  and  in  good  faith,  was  entitled  to 
have  the  same  absolutely  transferred  into 
its  name  upon  the  books  of  the  corporation. 

The  judgment  should  he  reversed,  and  a 
new  trial  ordered,  with  costs  to  abide  the 
event. 

Parker,  Ch.  J.,  and  Bartlett,  Martin,. 
Vaunt  Cnllen,  and  Werner,  JJ.,  concur. 


PEOPLE  of  the  State  of  New  YoA  ea  reU 
Elizabeth  CISCO,  Appt., 

V, 

SCHOOL  BOARD  OP  THE  BOROUGH  OF 
QUEENS,  New  York  City,  Respt. 

(161  N.  Y.  698.) 

1.  The  rlvbt  of  colored  cblldren  to  at- 
tend any  scliool  they  or  their  parents  may 
choose,  instead  of  being  restricted  to  the 
separate  schools  established  for  colored  chil- 
dren. Is  not  conferred  by  Pen.  Code,  §  883, 
which  makes  It  a  misdemeanor  for  teachers 
or  ofllcers  of  schools  to  ezdnde  any  citizen 
from  the  equal  enjoyment  of  any  accommoda- 
tion or  prlTlIege,  If  the  schools  for  colored 
children  furnish  facilities  and  accommoda- 
tions equal  to  those  which  are  furnished  by 
the  other  schools. 

NoTB. — As  to  the  rights  of  colored  children 
\n.  schools,  see  cases  in  note  to  Loulsyille  Safety 
Vault  ft  T.  Co.  T.  Louisville  ft  N.  B.  Co.  (Ey.> 
14  L.  B.  A.  on  page  681. 
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2.  The  eonstltntlonal  reQuiremeni  of 
the  maintenance  and  support  of  a 
system  of  free  common  school*  where- 
in all  the  children  of  the  state  may  be  edu- 
cated doefl  not  require  a  ichool  board  to  ad- 
mit to  any  school  under  its  control  all  the 
children  who  may  desire  to  attend  that 
particular  school,  or  present  the  legislature 
from  exercising  Its  discretion  as  to  the  best 
method  of  educating  the  different  classes  of 
children  in  the  state,  whether  those  classes 
are  determined  by  nationality,  color,  or  abil- 
ity, so  long  as  it  provides  for  all  alilse  In  the 
character  and  extent  of  the  education  fur- 
nished and  facilities  for  its  acquirement 

(February  6,  1000.) 

APPEAL  by  relator  from  an  order  of  the 
Appellate  Division  of  the  Supreme 
Coui't,  Second  Department,  affirming  an  or- 
der of  a  Special  Term  for  Queens  County 
denying  a  writ  of  maxbdamus  to  compel  de- 
fendant to  admit  relator's  children  into  one 
of  the  public  schools.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  Gfreorce  Wallace,  for  appellant: 

The  court  of  appeals,  in  its  latest  deliver- 
anoe  on  the  subject,  holds  that  there  can  be 
no  distinction  on  account  of  color  in  the  ad- 
mission of  persons  to  places  of  amusement, 
to  common  schools,  or  their  bodies  to  the 
cemetery. 

People  V.  King,  110  N.  Y.  418,  1  L.  R.  A. 
293,  18  N.  E.  246. 

Messrs,  William  J.  Carr  and  John 
Wlialen,  for  respondent: 

The  school  board  had  the  power  to  organize 
a  separate  school  for  the  instruction  of  chil- 
dren of  African  descent,  and  to  assign  there- 
to the  children  of  the  relator. 

People  ew  rel.  King  v.  Gallagher,  93  N.  Y. 
438,  45  Am.  Rep.  232;  Ward  v.  Flood,  48 
Cal.  36,  17  Am.  Rep.  406;  Cory  v.  Carter,  48 
Ind.  327,  17  Am.  Rep.  738;  Roberts  v.  Bos- 
ton, 6  Gush.  198;  Lehetn  v.  BrummeUt 
103  Mo.  546,  11  L.  R.  A.  828,  16  S.  W.  765; 
McMillan  y.  School  Committee,  107  N.  C. 
609, 10  L.  R.  A.  823, 12  S.  E.  330;  Louisville, 
N,  0.  rf  T.  R.  Co.  V.  Mississippi,  133  U.  S. 
587,  33  L.  ed.  784,  2  Inters.  Com.  Rep.  801, 
10  Sup.  Ct  Rep.  348. 

Equality  of  rights  does  not  involve  the 
necessity  of  educating  white  and  colored 
persons  in  the  same  school,  any  more  than  it 
does  that  of  educating  children  of  both  sexes 
in  the  same  school,  or  that  different  grades 
of  scholars  must  be  kept  in  the  same  school. 
Any  classification  which  preserves  substan- 
tially equal  school  advantages  is  not  pro- 
hibited by  either  the  state  or  the  Federal 
Constitution,  nor  would  it  contravene  the 
provisions  of  either. 

State  ew  rel.  Games  v.  McCann,  21  Ohio 
St  211. 

Martin,  J.,  delivered  the  opinion  of  the 
court : 

Tlie  single  question  in  this  case  is 
whether  the  school  board  of  the  borough  of 
Queens  is  authorized  to  maintain  separate 
schools  for  the  education  of  the  colored  chil- 
dren within  the  borough,  and  to  exclude 
ihem  from  the  other  schools  therein,  it  hav- 
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ing  made  the  same  provisions  for  their  edu- 
cation as  are  made  for  others,  so  far  aa  the 
nature,  extent^  and  character  of  the  educa- 
tion and  facilities  for  obtaining  it  are  con- 
cerned. In  People  ew  rel.  King  v.  Gallagher^ 
93  N.  Y.  438,  the  statute  of  1864,  which  waa 
the  common  school  act,  chapter  143,  Laws 
1850,  and  chapter  863,  Laws  1873,  which  re- 
lated to  the  public  schools  of  the  city  of 
Brooklyn,  were  under  consideration.  They 
authorized  the  establishment  of  separate 
schools  for  the  education  of  the  oolor^  race 
in  cities  and  villages  of  the  state,  and  in  the 
city  of  Brooklyn.  In  that  case  it  was  held 
that  the^  were  valid,  that  they  did  not  de- 
prive children  of  African  descent  from  the 
full  and  equal  enjoyment  of  any  accommo- 
dation, advantage,  facility,  or  privilege  ac- 
corded to  them  by  law,  and  that  they  in  na 
way  discriminated  against  colored  children. 
It  was  also  held  that  the  14th  Amendment  of 
the  Federal  Constitution  only  required  that 
such  children  should  have  the  same  privil^e 
of  obtaining  an  education  with  equal  facili- 
ties as  are  enjoyed  by  others,  without  regard 
to  race  or  color,  and  that  the  requirement 
that  they  should  be  educated  in  separate 
schools  did  not  impair  or  interfere  with  their 
riffhts  under  the  Constitution,  or  with  any 
other  legal  rights  of  colored  pupils.  Hie  con- 
solidated school  law  (Laws  1894,  chap.  556, 
title  15,  §  28)  contains  the  same  provisiona 
relating  to  this  subject  as  were  contained  in 
the  statute  of  1864.  Thus,  the  same  statu- 
tory authority  for  the  maintenance  of  such 
separate  schools  now  exists  as  existed  when 
the  King  Case  was  decided.  Therefore,  a» 
this  question  has  already  been  decided,  it  i» 
not  an  open  one  in  this  court. 

But  it  is  insisted  by  the  appellant  that,  aa 
the  Penal  Code  (§  383)  makes  it  a  misde- 
meanor for  teachers  or  officers  of  common 
schools  and  public  institutions  of  learning  to 
exclude  any  citizen  from  the  equal  enjoyment 
of  any  accommodation  or  privilege,  it  in  ef- 
fect confers  upon  colored  children  the  right 
to  attend  any  school  they  or  their  parents 
may  choose,  and  that  the  school  board  had  no 
authority  to  establish  separate  schools  and 
deny  them  the  right  to  attend  elsewhere. 
The  first  answer  to  this  insistence  is  that 
the  Penal  Code  was  in  existence  at  the  time 
of  the  decision  of  the  King  Case,  and  must  be 
regarded  as  having  been  considered  in  that 
case.  Moreover,  independently  of  that  de- 
cision, we  do  not  see  how  that  statute  changes 
the  effect  of  the  conclusion  reached  in  tlie 
case  referred  to,  provided  the  facilities  and 
accommodations  which  were  furnished  in  the 
separate  schools  were  equal  to  those  furnish- 
ed in  the  other  schools  of  the  borough.  It 
is  equal  school  facilities  and  accommodations 
that  are  required  to  be  furnished,  and  not 
equal  social  opportunities.  The  case  of 
People  V.  King,  110  N.  Y.  418,  1  L.  R.  A.  293, 
18  N.  E.  245,  is  relied  upon  as  modifying  or 
overruling  People  ew  rel.  King  v.  Gallagher, 
We  do  not  think  such  is  its  effect.  In  the 
former  case  a  colored  person  was  excluded 
from  a  place  of  public  amusement  controlled 
by  the  defendant,  and  it  was  there  held  that 
the  latter  was  guilty  of  a  misdemeanor.     In 
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thai  ease  there  wu  a  total  denial  of  the  oom- 
piainant's  right  to  attend  or  to  participate  in 
the  enjoyment  of  the  entertainment.  There 
no  other  accommodation  or  facility  was  fur- 
nished by  the  defendant  Not  ao  here.  In 
this  case  the  colored  children  were  given  the 
same  facilities  and  accommodations  as 
others.  We  are  of  the  opinion  that  the  case 
of  l*eople  T.  King  neither  modifies  nor  affects 
the  principle  of  the  decision  in  People  ex  rel. 
King  v.  Gallagher,  so  far  as  it  applies  to  the 
question  under  consideration. 

Again,  it  is  said  that  the  present  Constitu- 
tion requires  the  legislature  to  provide  for 
the  maint^ianoe  and  support  of  a  system  of 
free  common  schools,  wherein  all  the  children 
of  this  state  may  be  educated,  and  therefors 
the  school  board  was  required  to  admit  to 
any  school  under  its  control  all  the  children 
who  desired  to  attend  that  particular  schoo]. 
fiueh  a  construction  of  the  Constitution 
would  not  only  render  the  school  system  ut- 
terly impracticable,  but  no  such  purpose  was 
ever  int^uied.  There  is  nothing  in  that  pro- 
Tisloo  of  the  Constitution  which  justifies  any 
such  claim.  The  most  that  the  Constitution 
requires  the  l^slature  to  do  is  to  furnish  a 
system  of  common  schools  where  each  and 
every  child  may  be  educated, — not  that  all 
must  be  educated  in  any  one  school,  but  that 
it  shall  provide  or  furnish  a  school  or  schools 
where  each  and  all  may  have  the  advantages 
guaranteed  by  that  instrument.  If  the  leg- 
islature determined  that  it  was  wise  for  one 
class  of  pupils  to  be  educated  by  themselves, 
there  is  nothing  in  the  Constitution  to  de- 
prive it  of  the  right  to  so  provide.  It  was 
the  facilities  for  and  the  advantages  of  an 
education  that  it  was  required  to  furnish  to 
all  the  children,  and  not  that  it  should  pro- 
vide for  them  any  particular  class  of  asso- 
ciates while  such  education  was  beiyg  ob- 
Uined.  In  this  case,  there  is  no  claim  that 
the  relator's  children  were  excluded  from  the 
coimuoD  schools  of  the  borough,  but  the  claim 
U  that  tliey  were  excluded  from  one  or  more 
particular  schools  which  thev  desired  to  at- 
t<:nd,  and  that  they  possessed  the  legal  right 
to  attend  those  schools,  although  they  were 
^ven  equal  accommodations  and  advantages 
in  another  and  separate  school.  We  find 
nothing  In  the  Constitution  which  deprived 
the  school  board  of  the  proper  management 
of  the  schools  in  its  charge,  or  from  determin- 
ing where  different  classes  of  pupils  should  be 
educated,  always  providing,  however,  that 
the  accommodations  and  facilities  were  equal 
for  all.  Nor  is  there  anything  in  this  pro- 
TJaion  of  the  Constitution  which  prevented 
the  legislature  from  exercising  its  discretion 
a^  to  the  best  method  of  educating  the  differ- 
ent classes  of  children  in  the  state,  whether 
it  relates  to  separate  classes,  as  determined 
by  natioBality,  color,  or  ability,  so  long  as 
it  provides  for  all  alike  in  the  character  and 
extent  of  the  education  which  it  furnished 
and  the  facilities  for  its  acquirement. 

The  order  ahould  he  affirmed^  toith  ooats. 

-,     ,  ro.     T  A     £±  d\rwm.^  NoTB. — Afl   to   liability   of   passenger    carrier 

_'*^*'««'»  ^h.  J.,  ana  Gray,  O  Brlen,  ^^  transporting  merchandise  Intrusted  to  It  by 
Bartlett,and  Halfflit,  JJ.,  concur.  Vanii,  ^  passenger,  see  also  Kansas  City.  M.  &  B.  R. 
J.,  not  voting.  'co.  v.  Ulgdon  (Ala.)  14  L.  U.  A.  515,  and  note. 
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William  J.  TRIMBLE,    Assignee,    etc,  ol 
Eugene  T.  Curtis  et  al.,  Bespt,, 

V. 

NEW  YORK  CENTRAL  &  HUDSOX 
RIVER  RAILROAD  COMPANY.  Appt. 

(162  N.  Y.  84.)  ' 

1.  All  controverted  foots,  and  all  In-' 
fercnees  tberefrontf  ntnst  be  deemed? 
eonclnalTely  eatabllabed  in  favor  of  the 
party  for  whom  judgment  is  rendered,  when 
botli  parties  are  in  the  position  of  having' 
aslced  for  the  direction  of  a  yerdict. 

2.  A  railroad  oon&pany  la  liable  for 
tbe  loss  of  n  sample  trnnlc  on  a  con- 
tract for  Its  transportation  as  freight,  where 
it  was  checked  without  any  misrepresenta- 
tion, and  without  any  release  of  liability  or 
any  request  therefor,  on  jMiyment  of  a  charge 
for  excess  baggage,  which  was  the  same  for 
sample  trunks  as  for  ordinary  baggage,  and 
the  baggageman  had  constructlTe  notice  of  the 
character  of  the  trunk  from  its  appearance 
and  from  other  circumstancea  although  there 
was  a  rule  of  the  company  prohibiting  the 
checking  of  sample  trunks  without  a  release 
of  liability. 

8.  Botb  parties  are  deemed  to  bave 
aaked  for  tbe  direction  of  a  -verdict, 
where  defendant's  counsel,  after  moving  un- 
successfully for  a  nonsait,  replied  to  an  in- 
quiry from  the  court,  that  he  did  not  care  to 
have  any  question  submitted  to  the  jury, 
and,  after  a  request  by  plaintiff's  counsel  for 
the  direction  of  a  verdict,  stated  that  he  de- 
sired to  stand  on  his  motion  for  a  nonsuit, 
while  neither  party  asked  to  have  any  ques- 
tion of  fact  submitted  to  the  Jury. 

(Parker,  Ch,  J.,  and  O'Brien  and  Landon,  J  J,, 
di$9ent.) 

(February  27,  1900.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme 
Court,  Fourth  Dq>artment,  affirming  a 
judgment  of  a  Trial  Term  for  Monroe  County 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  danuiges  for  the  destruction  of  a 
trunk  while  in  defendant's  possession  for 
transportation.    Affirmed, 

The  facts  are  stated  in  the  opimons. 

Meaars.  Harris  A  Harris,  for  appellant  : 

The  defendant  was  not  liable  for  the  loss 
of  these  samples,  and  the  plaintiff  should 
have  been  ndnsuited. 

Talcoit  V.  Wahaah  R,  Co.  159  N.  Y.  401, 
54  N.  E.  1;  Cattaraugua  Cutlery  Co,  v. 
Buffalo,  R.  d  P,  R.  Co.  24  App.  Div.  267,  48 
N.  Y.  Supp.  451 ;  Oumey  v.  Grand  Trunlc  R, 
Co,  37  N.  Y.  S.  R.  155,  14  N.  Y.  Supp.  321, 
Affirmed  in  138  N.  Y.  638,  34  N.  E.  612; 
Cahill  V.  London  d  N.  W,  R,  Co.  10  C.  B.  N. 
S.  154,  13  C.  B.  N.  S.  818;  Becker  v.  Great 
Eaatem  R.  Co.  L.  R.  6  (}.  B.  241;  Great 
Northern  R.  Co.  v.  Shepherd,  8  Exch.  30;' 
Belfast  d  B.  R.  Co.  v.  Keys,  9  H.  L.  Cas.  655 ; 
Lee  V.  Grand  Trunk  R.  Co.  36  U.  C.  Q.  B 
360;  Macrow  v.  Great  Western  R.  Co.  L.  R. 
6  Q.  B.  612;  Blumantle  v.  F'itchhurg  R.  Co. 
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127  Ma68.  322,  34  Am.  Rep.  376;  Ailing  T. 
Boston  d  A.  R.  Co,  126  Mass.  121,  30  Am. 
Rep.  667 ;  5  Am.  &  Eng.  Enc.  Law,  2d  ed.  p. 
534;  Humphreys  v.  Pen-y,  148  U.  S.  627,  37 
L.  ed.  587,  13  Sup.  Ct.  Rep.  711;  Toledo  d 
O.  C.  R.  Co.  V.  Dages,  57  Ohio  St.  38,  47  N. 
E.  1039;  Hutchinson,  Carr.  2d  ed.  pp.  822, 
823 ;  Thomas,  Neg.  p.  333. 

Under  the  contract  for  passage  the  defend- 
ant is  not  liable  for  damage  to  this  trunk. 

Gurney  v.  Grand  Trunk  R.  Co.  37  N.  Y. 
S.  R,  155,  14  N.  Y.  Supp.  321,  Affirmed  in 
138  N.  Y.  638,  34  N.  E.  512;  Orange  County 
Bank  v.  Broton,  9  Wend.  116. 

Mr.  David  Hays,  for  respondent: 

At  common  law  the  carrier  of  goods  was 
responsible  for  all  losses  not  occasioned  by 
the  act  of  God  or  of  the  public  enemy. 

Story,  Bailm.  §  491. 

Th«  right  of  a  passenger  to  take  with  him 
as  baggage  such  articles  as  may  be  reason- 
ably necessary  for  his  convenience  on  the 
journey  has  always  been  accorded  by  carriers 
of  persons  to  attract  travelers. 

Merrill  v.  GHnnell,  30  N.  Y.  594. 

The  term  "baggage"  was  limited  to  such 
personal  effects  as  were  ordinarily  taken  by 
travelers  for  their  personal  use  and  conven- 
ience. The  rule  defining  the  general  mean- 
ing of  the  word  "baggage"  has  varied  from 
time  to  time,  according  to  changes  in  the 
customs  of  carriers  and  travelers. 

Lawson,  Bailm.  §  273. 

During  the  past  quarter  of  a  century  a 
large  and  lucrative  part  of  the  passenger 
business  of  railroad  companies  has  consisted 
in  carrying  traveling  salesmen  and  their 
samples. 

It  has  inured  greatly  to  the  profit  of  the 
railroads  to  have  the  system  of  the  sale  of 
goods  on  the  road  by  commercial  travelers 
substituted  in  place  of  the  former  custom  of 
merchants  making  their  purchases  at  the 
manufacturing  centers.  In  order  to  promote 
the  change  it  was  necessary  for  the  railroad 
companies  to  permit  the  sample  trunks  of 
the  traveling  salesmen  to  be  carried  on  pas- 
senger trains  with  them. 

The  fact  that  merchandise  so  accepted  by 
the  carrier  does  not  come  within  the  defini- 
tion of  personal  baggage  cannot  relieve  the 
carrier  from  all  liability  respecting  it. 

Schouler,  Bailm.  §  673;  4  Elliott,  Rail- 
roads, §  1649. 

The  defendant  having  received  the  trunk 
with  notice  that  it  contained  property  other 
than  the  personal  baggage  of  the  passenger, 
and  having  charged  extra  compensation  for 
its  transportation,  it  is  liable  for  its  loss. 

Each  party  having  clothed  thd  court  with 
the  functions  of  the  jury,  the  verdict  for  the 
plaintiff  stands  as  would  the  finding  of  a 
jury.  All  the  controverted  facts  and  all  in- 
ferable facts  in  support  of  the  judgment  will 
be  deemed  conclusively  established  in  favor 
of  the  plaintiff. 

Smith  V.  Weston,  169  N.  Y.  194,  54  N.  E. 
38;  Adams  v.  Roscoe  Lumber  Co,  159  N.  Y. 
176,  63  N.  E.  806. 
48L.E.  A. 


The  judgment  is  eondusive  with  respect 
to  the  following  facts: 

1.  That  the  defendant  had  notice  that  the 
trunk  contained  property  other  than  Taylor's 
baggage. 

2.  That  the  defendant  had  notice  that  the 
trunk  and  its  contents  were  not  Taylor's 
property. 

3.  That  it  was  the  defendant's  custom  to 
cheok  trunks  of  commercial  travelers  con- 
taining samples  of  merchandise  in  the  same 
manner,  and  for  the  same  compensation,  and 
for  transportation  on  the  same  trains,  as 
ordinary  baggage. 

4.  That  the  defendant's  servants  in  its 
baggage  room  were  authorized  to  check 
sample  trunks  of  commercial  travelers  as 
baggage. 

The  plaintiff's  right  of  action  does  not  de- 
pend upon  proof  of  all  the  foregoing  facts, 
but  they  are  all  in  the  case,  and  strengthen 
his  position. 

Sloman  v.  Great  Western  R.  Co.  67  X.  Y. 
208;  Talcott  v.  Wabash  R.  Co.  159  N.  Y.  461, 
54  N.  E.  1. 

The  regulation  of  the  defendant,  unknown 
to  the  passenger,  requiring  its  baggage  agent 
to  exact  a  release,  cannot  relieve  the  defend- 
ant from  its  responsibility. 

Talcott  V.  Wabash  R.  Co.  159  N.  Y.  461, 
54  N.  E.  1;  4  Elliott,  Railroads,  §  1649: 
Hutchinson,  Carr.  §  269;  Lawson,  Bailm.  S 
284. 

Even  if  it  had  been  the  custom  of  the  de- 
fendant to  exact  releases,  and  Taylor  knew 
it,  the  defendant  would,  nevertheless,  be  lia- 
ble in  this  case,  having  waived  the  condition. 

Rathbone  v.  New  York  C.  d  H.  R.  R.  Co. 
140  N.  Y.  48,  36  N.  E.  418;  LaJce  Shore  rf  M. 
S.  R.  Co.  V.  Foster,  104  Ind.  293,  54  Am.  Rep. 
319,  4  N.  E.  20. 

The  idefendant  is  liable  on  the  ground  of 
negligence. 

The  plaintiff  having  proved  delivery  of  the 
property  to  the  defendant  in  good  condition, 
and  the  defendant  having  assumed  to  carry 
it,  and  the  owner  having  demanded  it  at  the  I 
place  of  destination,  where  the  defendant 
produced  it  in  a  ruined  condition,  the  dam- 
age is  presumed  to  have  been  due  to  defend- 
ant's negligence. 

Fairfaw  v.  New  York  C.  d  H.  R.  R,  Co.  67 
N.  Y.  11,  73  N.  Y.  167.  29  Am.  Rep.  IIP; 
Canfield  v.  Baltimore  d  O.  R.  Co.  93  N.  Y. 
532,  46  Am.  Rep.  268.  | 

The  facts  set  forth  in  the  complaint  con-  i 
stitute  a  cause  of  action  for  negligence,  as  | 
well  as  for  breach  of  contract 

CatUn  V.  Adirondack  Co.  11  Abb.  N".    C.        ' 
377 ;  Curtis  v.  Delaware,  L.  d  W,  R.  Co.  74 
N.  Y.  116,  30  Am.  Rep.  271.  | 

The  limitation  contained  in  the  passenger 
ticket  does  not  affect  the  plaintiff's  rig-ht 
to  recover. 

The  ticket  is  a  mere  token  or  voucher,  and 
a  notice  on  it  does  not  bind  a  passenger  as 
by  contract. 

Perkins  v.  New  York  C.  R.  Co,  24  N".  Y, 
196,  82  Am.  Dec.  281;  Blossom  ▼.  Doddl,  43 
N.  Y.  264,  3  Am.  Rep.  701. 

Assuming  the  notice  on  the  ticket  to  Have 
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any  ioroe,  it  might  excuse  the  defendant 
from  ita  common-law  liability  aa  insurer,  but 
it  would  not  excuse  it  from  liability  for  neg- 
ligence, as  it  does  not  expressly  exempt  from 
such  liability. 

Uynard  v.  Syracxtse,  B.  d  N.  Y,  R.  Co.  71 
N.  Y.  180,  27  Am.  Rep.  28;  Rathhone  v.  A'ew? 
IVfc  C.  d  H.  R,  R,  Co,  140  N.  Y.  48,  35  N. 
E.418. 

Bartlett,  J.,  delivered  the  opinion  of  the 
court: 

This  action  is  brought  to  recover  the  value 
of  a  trunk  and  its  contents  destroyed  while 
in  the  possession  of  the  defendant,  to  which 
it  had  been  delivered  by  the  plaintiff's  as- 
signors for  transportation  from  Rochester  to 
New  York  on  the  evening  of  October  23,  1897. 
Curtis  ft  Wheeler  were  manufacturers  of 
shoes  in  the  city  of  Rochester,  and  Joseph 
E.  Taylor  acted  as  their  traveling  salesman 
on  the  23d  day  of  October,  1897,  and  had  been 
in  their  employ  in  that  capacity  for  a  period 
of  nine  years.  On  the  evening  in  question, 
Taylor,  acting  for  his  employers,  went  from 
Rochester  to  New  York  on  business.  Before 
starting  he  arranged  with  the  baggageman 
of  the  defendant  for  the  transportation  of  a 
trunk  and  an  article  called  a  "telescope."  The 
trunk  and  its  contents,  consisting  of  samples 
of  ghoes,  belonged  to  Curtis  ft  Wheeler,  ex- 
cept a  few  articles  of  wearing  apparel,  the 
property  of  Taylor,  for  which  no  claim  is 
made.  The  telescope  contained  the  wearing 
apparel  of  Taylor.  For  the  trunk  Taylor  re- 
ceived from  the  baggageman  a  card  known 
as  "Excess  Ba^^gage  Check,"  for  which  he 
paid  85  cents  excess  of  baggage.  For  the  tel- 
escope he  received  the  ordinary  metallic 
check.  Taylor  described  the  trunks  when  a 
witsees  at  the  trials  as  a  regular  sample 
trunk,  made  of  wood  and  covered  with  can- 
vas, about  32  or  34  inches  in  height,  36  to 
38  inches  in  length,  and  22  to  24  inches  in 
width.  The  "number  taker"  of  the  Roches- 
ter ba^gageroom  was  sworn,  and  stated  that 
he  took  a  record  of  the  baggage  in  and  out. 
He  produced  a  sheet  containing  a  record  cov- 
ering Ootober  23,  1897,  which  showed  the  de- 
scription of  plaintiff's  baggage  as  a  sample 
trunk.  He  further  testified  that  he  so  desig- 
nated it  from  its  appearance.  Taylor  testi- 
fied that  he  had  be^  in  the  habit  of  leav- 
ing Rochester  with  his  samples  on  an  aver- 
tge  of  four,  aix,  or  eight  times  a  year  for 
about  twelve  years.  The  night  checkman 
^8  sworn  for  defendant,  and  stated  that  he 
did  not  know  what  the  contents  of  the  trunk 
were,  and  that  nothing  was  said  to  him  as  to 
the  contents.  He  was  asked  on  cross-exam- 
ination if  he  remembered  anything  about 
this  particular  trunk,  or  its  appearance.  He 
answered,  '*I  couldn't  just  now;  no."  It  is 
to  be  observed  that  this  witness  was  not 
asked  by  defendant's  counsel  whether  he  ree- 
ojniized  this  piece  of  baggage  as  a  sample 
trunk  from  its  external  appearance.  He 
does  not  contradict  the  number  taker  as  to 
the  external  appearance  of  the  baggage 
showing  it  was  a  sample  trunk.  The  d^end- 
ant  does  not  question  receiving  the  trunk,  or 
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the  failure  to  deliver  it,  but  insists  it  is  not 
liable  for  its  loss,  with  contents,  for  the  rea- 
son that  Taylor,  when  paying  for  excess  of 
haggage  on  the  trunk,  failed  to  inform  the 
checlanaa  that  it  contained  samples.  The 
learned  counsel  for  the  defendant  very 
frankly  states  in  his  brief  that  it  is  true  the 
trunk  was  what  is  commonly  known  as  a 
"sample  trunk,"  and  had  the  appearance  of 
one,  but  nevertheless  argues  that  the  plain- 
tiff should  have  been  nonsuited. 

The  liability  of  common  carriers  for  the 
loss  of  sample  trunks  carried  by  commercial 
travelers  in  the  transaction  of  their  business 
has  been  frequently  considered  by  the  courts 
of  this  and  other  jurisdictions  during  the 
last  twenty-five  years,  and,  while  the  deci- 
sions are  conflicting,  many  of  them  are  dis- 
tinguishable in  their  facts  from  the  case  at 
bar.  The  law  relating  to  this  subject  has 
been  in  a  state  of  evolution,  and  certain  rules 
have  finally  been  laid  down  in  this  state, 
calculated  to  protect  the  rights  of  both  par- 
ties, in  view  of  the  fact  that  a  vast  amount 
of  the  wholesale  business  of  the  country  is 
transacted  through  commercial  travelers,  to 
the  great  profit  of  the  railroad  companies 
and  convenience  of  merchants.  As  this  case 
is  in  the  position  where  each  party  is  to  be 
regarded  as  having  requested  the  direction 
of  a  verdict  (a  point  we  will  discuss  later), 
and  the  trial  judge  having  directed  a  verdict 
for  the  plaintiff,  all  the  controverted  facts, 
and  all  inference  in  support  of  the  judg- 
ment, will  be  deemed  conclusively  establish^ 
in  hid  favor. 

The  defendant  read  in  evidence  certain 
rules  of  the  company  which  provide,  in  brief, 
that  baggage  consists  only  of  necessary  wear- 
ing apparel,  limited  to  160  pounds  in  weight; 
that  sample  baggage,  of  not  more  than  150 
pounds,  will  be  checked  free  for  one  person, 
regardless  of  the  number  or  kind  of  tickets 
presented.  Rule  4  reads  as  follows :  "Small 
cases  or  trunks  containing  merchandise  will 
be  carried  as  an  acconunodation  to  commer- 
cial travelers,  and  may  be  checked  when  re- 
lease of  liability.  Form  220,  is  signed  in  con- 
sideration of  its  transportation  on  passen- 
ger trains  as  baggage.  In  case  personal  bag- 
gage and  samples  are  contained  in  same 
trunk,  a  release  must  be  signed  for  samples, 
and  agents  will  refuse  to  check  the  same  un- 
less this  is  done."  The  release  referred  to 
absolves  the  company  from  all  liability  for 
loss,  detention,  or  damage  to  the  trunk  or 
its  contents.  It  is  urged  on  behalf  of  the 
defendant  that  rule  4  limited  the  authority 
of  the  baggageman,  and  that  he  was  unau- 
thorized to  check  a  sample  trunk  without  ex- 
acting the  release.  This  court  has  held  that 
the  baggage  agent  stands  in  the  place  of  the 
railroad  company.  Talcott  v.  Wahash  R, 
Co.  150  N.  Y.  471,  54  N.  E.  1.  And  the  rec- 
ord in  the  case  before  us  shows  that  no  re- 
lease was  exacted,  nor  was  plaintiff's  agent 
aware  of  the  rule.  The  plaintiff's  agent  tes- 
tified that  he  had  on  a  number  of  ocoasions 
signed  this  release  when  he  desired  to  stop 
at  several  stations  between  Rochester  and 
New  York,  as  he  could  settle  for  excess  of  bag- 
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gage  through  to  New  York  for  less  than  to 
pay  this  excess  from  each  station  at  which 
he  stopped.  On  cross-exanunation  he  was 
asked: 

Q.  I  ask  you  if  you  did  not  know  the  fact 
that  when  the  baggagemaster  knew  that  your 
trunk  contained  samples,  or  any  other  travel- 
ing man's  trunk  contained  samples,  that  this 
release  of  liability  was  executed? 

A.  No,  sir;  I  had  no  knowledge  of  that 
I  knew  that  I  had  from  time  to  time  executed 
those  releases  on  my  sample  baggage. 

On  re-direct  examination  he  was  asked: 

Q.  When  you  say  that  you  had  executed 
those  releases,  you  refer  to  the  releases  which 
you  described  before,  in  order  to  save  paying 
excess  of  baggage  from  each  place  when  you 
departed  ? 

A.  Yes,  sir;  no  release  was  presented  to 
me,  nor  did  I  sign  any  release,  nor  was  I 
asked  to,  when  I  checked  this  trunk  in  con- 
troversy. 

The  defendant's  checkman  or  baggage- 
master  does  not  deny  this  statement. 

This  case  presents  the  question  whether 
the  baggageman  of  the  defendant,  who 
checked  the  lost  trunk  and  collected  excess 
of  baggage  thereon,  knew  that  it  was  a  com- 
mercial traveler's  trunks  from  surrounding 
facts  and  circumstances,  and  defendant  was 
thus  chargeable  with  notice.  This  court  has 
held  that  notice  may  be  given  to  the  com- 
mon carrier  by  other  means  than  the  direct 
statement  of  the  owner  that  he  is  a  commer- 
cial traveler,  and  that  his*  trunk  contains 
samples.  In  Sloman  v.  Chreat  Western  R,  Co, 
67  N.  Y.  208,  plaintiff's  son,  a  lad  of  eighteen 
years  of  age,  was  employed  by  him  as  travel- 
ing agent  to  sell  goods  by  sample.  He  had 
two  large  trunks  containing  the  samples,  dif- 
ferent from  ordinary  traveling  trunks,  and 
had  a  valise  for  his  personal  baggage.  He 
delivered  the  tnuiks  to  a  baggagemaster  at 
a  railroad  depot,  and,  when  asked  to  which 
station  he  wished  them  checked,  replied  that 
he  did  not  then  know,  as  he  had  sent  a  des- 
patch to  a  customer  at  a  certain  place  to 
know  if  he  wanted  any  goods.  If  not,  he 
desired  them  to  go  to  a  certain  other  place, 
where  he  expect^  to  meet  customers.  Soon 
after  he  checked  his  baggage,  and  paid  $2 
for  extra  weight.  Judge  Rapallo,  in  his 
opinion,  said:  "It  does  not  appear  that  it 
was  stated,  in  terms,  to  the  baggagemaster 
what  the  trunks  contained,  but  the  jury  had 
the  right  to  consider  the  sourroimding  cir- 
cumstances, the  appearance  of  the  passen- 
ger and  of  the  artides,  the  conversation  be- 
tween the  passenger  and  the  baggagemaster, 
and  the  dealing  between  them,  and,  if  they 
indicated  that  the  trunks  were  not  ordinary 
baggage,  or  received  or  treated  as  such,  the 
jury  had  the  right  to  draw  the  inference  of 
notice,  and  that  they  were  received  as 
freight."  In  Talooit  v.  Wabash  R,  Co,  169 
N.  Y.  461,  54  N.  E.  1,  it  appeared  that  when 
weighing  the  trunks  the  agent  of  the  com- 
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pany  observed  "they  weighed  light,"  and  the 
traveler  replied,  "Yes;  they  contain  samples 
of  underwear."  Judge  Vann,  referring  to 
this  incident  in  the  opinion  of  the  courts  at 
page  471,  159  N.  Y.,  and  page  4,  54  N.  E., 
said:  "The  numft>er  and  appearance  of  the 
trunks  was  some  evidence  that  they  con- 
tained merchandise,  and  the  agent  was  ex- 
pressly told  that  they  contained  samples.  In 
view  of  the  custom  proved,  that  commercial 
travelers  generally  carry  samples  belonging 
to  their  employers  in  their  trunks,  this  war- 
ranted the  inference  that  the  baggage  agent 
knew  the  exact  facts."  In  the  case  at  bar 
there  were  facts  warranting  the  submission 
of  the  question  to  the  jury,  or  the  trial 
judge,  as  to  whether  defendant  was  charged 
with  knowledge  of  the  character  of  the  ti-unk, 
through  its  agent;  the  external  appearance 
of  a  regular  sample  trunk;  the  readiness 
with  which  it  was  recognized  as  such  by  the 
official  "number  taker;"  the  fact  that  defend, 
ant  was  constantly  checking  sample  trunks 
on  all  of  its  passenger  trains  except  the  Em- 
pire State  Express;  the  further  fact  that 
for  about  twelve  years  plaintiff's  agent  had 
been  traveling  on  defendant's  road  with  a 
sample  trunk,  and  leaving  Rochester  six  or 
eight  times  a  year;  the  ract  that  sample 
trunks  were  checked  for  the  same  compen- 
sation as  ordinary  baggage, — these  and  any 
other  relevant  facts  were  properly  consid- 
ered when  the  verdict  was  directed,  and  the 
facts  warranted  by  the  evidence  stand  con- 
clusively established  in  favor  of  the  plaintiff. 
While  it  is  doubtless  the  better  practice,  as 
suggested  by  defendant's  counsel,  that  a 
traveler  in  diarge  of  a  sample  trunk  should 
state  to  the  baggage  agent  the  fact  when  he 
seeks  to  check  it,  yet  if,  in  the  haste  of  trans- 
acting suoh  business,  or  where,  by  many  rep- 
etitions of  the  act,  much  is  taken  for 
granted,  this  is  not  done,  it  would  be  a  harsh 
and  unreasonable  rule  that  precluded  the 
plaintiff  from  submitting  to  the  jury  the 
facts  surrounding  the  transaction.  The  re- 
covery in  this  case  was  not  on  the  contract  of 
passage  entered  into  when  the  plaintiff's 
agent  purchased  his  ticket,  but  on  an  inde- 
pendeivt  agreement  for  the  transportation  of 
the  sample  trunk  as  freight.  In  Sloman  v. 
Great  Western  R,  Co,  67  N.  Y.  at  page  214, 
Judge  Rapallo  said :  "From  all  the  cireum- 
stanoes,  the  jury  were,  we  think,  authorized 
to  draw  the  inference  that  the  baggagamas- 
ter  understood  that  the  agent  was  traveling 
for  the  purpose  of  selling  goods,  and  that 
these  trunks  contained  his  wares;  that  he 
was  not  entitled  to  have  them  carried  aa  his 
ordinary  baggage,  and  therefore,  the  extra 
charge  was  made,  and  they  were  carried  as 
freight."  In  Taloott  v.  Wabash  R,  Co,  159 
N.  Y.,  at  page  470,  54  N.  E.  3,  this  case  was 
cited  and  followed.  The  Sloman  Case  also 
authorizes  a  recovery  by  a  plaintiff  where 
this  independent  contract  is  made  by  his 
salesman  as  agent    67  N.  Y.  212. 

There  remains  to  be  considered  one  other 
question.  The  learned  appellate  division  in 
its  opinion  stated,  in  substance,  that,  as  nei- 
ther counsel  raised  the  point  that  there  wen 
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Any  qvestions  of  fact  to  be  submitted  to  the 
jury,  the  effect  was  to  establish  the  facts,  if 
any  there  were,  in  favor  of  the  plaintiff.  As 
the  correctness  of  the  pracUoe  at  the  trial  is 
challenged,  we  will  consider  the  question. 
At  the  conclusion  of  the  evidence  the  defend- 
ant's ooiinsel  moved  for  a  nonsuit  upon  va- 
riou3  grounds  stated  by  him,  which  motion 
was  denied.  He  then  asked  the  court, 
''What  question  will  your  honor  submit  to 
the  juryT"  To  this  the  court  inquired, 
''What  question  do  you  desire  to  submit  to 
ihe  jury?"  To  which  the  defendant's  coun- 
•sel  answered,  *'I  do  not  desire  to  have  any 
question  submitted  to  the  jury."  Thereupon 
the  ^aintiff's  counsel  stated  that  he  was 
willing  to  leave  it  to  the  court,  to  which  the 
defendant's  counsel  answered,  "I  stand  on 
my  motion  for  a  nonsuit,  of  course."  The 
-plaintiff's  counsel  then  asked  for  a  direction 
•of  a  verdict,  which  was  objected  to  by  the  de- 
fendant's counsel,  but  was  granted  by  the 
court.  A  verdict  was  directed,  and  an  ex- 
•eeption  taken  by  the  defendant  Neither 
par^  asked  to  have  any  question  of  fact 
enbmiited  to  the  jury.  In  the  case  of  Adams 
T.  Raseoe  Lumber  Co.  159  N.  Y.  176,  63  N. 
E.  805,  O'Brien,  J.,  in  delivering  the  opinion 
of  the  court,  says;  "The  court  directed  a 
verdict  in  favor  of  the  plaintiffs  for  the  value 
of  the  lumber,  with  damages  for  its  deten- 
tion, and  the  defendant  excepted.  The  re- 
vest by  both  parties  for  the  direction  of  a 
verdict  amounted  to  a  submission  of  the 
whole  ease  to  the  trial  judge,  and  his  deci- 
-81011  upon  the  facts  has  the  same  effect  as  if 
the  jury  had  found  a  verdict  in  the  plain- 
tiff's favor  aft^  submitting  the  case  to  them. 
Tinder  these  circumstances,  the  judgment  is 
conclusive  with  respeot  to  the  two  facts  upon 
which  the  right  of  action  depended."  To  the 
«ame  effect  are  the  cases  of  Smith  v.  Weston, 
169  N.  Y.  194,  64  N.  E.  38;  Thompson  v. 
Simpson,  128  N.  Y.  270,  283,  28  N.  E.  627; 
Koehler  v.  Adler,  78  N.  Y.  287. 

It  is  contended,  however,  that  as  the  de- 
fendant asked  for  a  nonsuit,  instead  of  a  di- 
Teeted  verdict,  the  foregoing  cases  have  no 
application.  It  must  be  borne  in  mind  that 
in  this  case,  after  the  denial  of  his  motion 
for  a  nonsuit,  tlie  defendant's  counsel  asked 
■the  court  what  question  his  honor  would 
submit  to  the  jury,  and  that  the  court  then 
inquired  of  him  what  question  he  wanted 
eubmitted,  and  he  answered  that  he  did  not 
-desire  any  question  submitted  to  the  jury. 
In  the  case  of  Barnes  v.  Ferine,  12  N.  Y.  18, 
after  the  evidtece  had  closed,  the  counsel  for 
•the  defendant  moved  for  a  nonsuit.  The 
motion  was  denied,  and  the  defendant  ex- 
cepted. The  court  thereupon,  at  the  request 
of  the  ]^aintiff,  directed  a  verdict  in  his  fa- 
vor. Allen,  J.,  in  delivering  the  opinion  of 
the  court,  said:  "If  the  defendant  supposed 
that  there  was  a  disputed  question  of  fact, 
material  to  the  issue  between  the  parties, 
he  should  have  made  a  distinct  request  that 
-it  should  be  submitted  to  the  jury.  But 
having  treated  the  questions  as  purely  legal, 
and  acquiesced  in  the  disposal  of  them  by  the 
•court  as  such,  he  cannot  now  be  heard  to  ob- 
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'ject  that  facte  were  involved  which  should 
have  been  decided  by  the  jury."  In  Winohell 
V.  Hicks,  18  N.  Y.  558,  the  motion  was  also 
for  a  nonsuit  at  the  conclusion  of  the  evi- 
dence, which  was  denied,  and  a  verdict  di- 
rected in  favor  of  the  plaintiff.  In  that  case 
it  was  held  that  the  defendant,  moving  at  the 
conclusion  of  the  evidence  for  a  nonsuit, 
which  is  denied,  if  he  desires  that  questions 
oi  fact  be  submitted  to  the  jury,  must  dis- 
tinctly request  it,  and  cannot  upon  appeal 
make  the  point  under  a  general  exception 
to  the  judge's  direction  of  a  verdict.  In  the 
case  of  O'Neill  v.  James,  43  N.  Y.  84,  there 
was  a  motion  for  a  nonsuit,  which  was  denied,. 
and  the  jury  directed  to  find  a  verdict  in  fsr 
vor  of  the  plaintiff  for  the  amount  of  the 
damages  sustained.  It  was  held  that  where 
a  party,  upon  the  trial,  reste  his  case  upon 
certain  positions  which  he  calls  upon  the 
court  to  rule  in  his  favor  as  questions  of  law 
arising  upon  undieputed  facte,  if  he  also  de- 
sires Uiat  any  question  of  fact  in  the  case  be 
submitted  to  the  jury,  he  must  make  a  mo- 
tion to  that  effect.  In  the  absence  of  this, 
his  mere  exception  to  the  ruling  of  the  judge 
that  there  is  no  question  for  the  jury  is  un- 
availing. See  also  Ormes  v.  Dauohy,  82  K. 
Y.  443,  37  Am.  Rep.  683;  Dillon  v.  Cookcroft, 
90  N.  Y.  649.  In  the  case  of  Stone  v.  Flower, 
47  N.  Y.  666,  the  trial  court  directed  the  jury 
to  find  a  verdict  for  the  defendant.  The 
plaintiff,  however,  had  not  waived  his  right 
to  have  the  questions  of  fact  involved  in  the 
case  submitted  to  the  jury  by  any  motion  on 
his  part  for  such  a  direction,  and  it  was  held 
that  he  was  entitled  to  have  his  exception 
taken  to  the  direction  of  a  verdict  reviewed ; 
but  Grover,  J.,  in  delivering  the  opinion  of 
the  court,  refers  with  approval  to  Barnes  v. 
Perin^  Winchell  v.  Uicks,  and  O'Neill  v. 
James,  above  cited,  and  distinguishes  the 
case  under  consideration  by  him  from  the 
rule  adopted  in  those  cases.  In  Olemence  v. 
Auburn,  66  N.  Y.  334,  and  in  Pratt  v.  Dwell- 
ing  House  Mut.  F.  Ins.  Co.  130  N.  Y.  212,  29 
N.  £.  117,  relied  upon  as  supporting  a  differ- 
ent rule,  there  was  no  waiver  by  the  appel- 
lant, by  motion  to  direct  a  verdict  or  for  a 
nonsuit.  The  cases  cited,  of  Dwight  v.  Gfer* 
mania  L.  Ins.  Co.  103  N.  Y.  341,  57  Am.  Rep. 
729,  8  N.  E.  054;  Bagley  v.  Bowe,  105  N.  Y. 
171,  69  Am.  Rep.  488,  11  X.  E.  386,  and  BuU 
ger  v.  Rosa,  119  N.  Y.  459,  24  N.  E.  853,— 
have  no  application  to  the  case  at  bar,  as 
here  the  proceedings  at  the  close  of  the  trial 


were,  in  legal  effect,  a  request  by  both  coun- 
sel for  a  directed  verdict. 

The  judgment  and  order  appealed  from 
should  be  affirmed,  with  costs. 

Haifflftt,  Martin,  and  Vaan,  JJ.,  concur. 

O'Brien,  J.,  dissenting: 

This  was  an  action  by  the  assignee  of  a 
commercial  firm  for  the  loss  of  a  trunk  which 
was  carried  by  the  traveling  salesman  of  the 
firm,  and  was  lost  by  the  defendant.  This 
trunk  conteined  sample  merchandise  of  the 
character  in  which  the  firm  dealt,  and  was 
put  upon  one  of  the  defendant's  trains  by  di- 
rection of  the  salesman,  who  was  a  passen- 
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Ser  from  Rochester  to  New  York,  on  the  23d 
ay  of  October,  1897.  The  salesman  pur- 
chased a  passage  ticket  on  the  defendant's 
road  from  Rochester  to  New  York,  which  con- 
tained the  following  limitation:  "In  con- 
sideration of  extended  time  within  which 
journey  may  be  begun,  holder  hereof  releases 
R.  R. ''  'o.  from  all  liability  as  to  baggage,  ex- 
cept for  wearing  apparel,  not  exceeding  in 
value  one  hundred  dollars."  The  salesman 
procured  the  trunk  to  be  delivered  at  the 
railroad  station,  and  checked  as  baggage, 
paying  85  cents  for  excessive  weight.  By 
the  defendant's  rules  a  passenger  is  entitled 
to  have  carried  free  150  pounds  of  personal 
baggage,  and  by  this  rule  baggage  consists 
only  of  wearing  apparel  and  su(£  personal 
effects  as  may  be  necessary  for  the  use  and 
comfort  of  the  passenger  while  traveling. 
Baggage  in  excess  of  that  amouni  was  to  be 
paid  for.  The  rule  also  provides  that  sample 
cases  or  trunks  containing  merchandise  will 
be  carried  as  an  accommodation  to  oommer- 
oial  travelers,  and  may  be  checked  when  a  re- 
lease from  liability  is  signed  in  considera- 
tion of  its  transportation  on  passenger 
trains  as  baggage;  and,  in  case  personal  bag- 
gage and  samples  of  merchandise  are  con- 
tained in  the  same  trunk,  a  release  must  be 
signed  for  the  samples,  and  agents  are  di- 
rected to  refuse  to  check  the  same  unless  this 
is  don^.  The  baggagemen  by  this  rule  are 
directed  to  refuse  to  check  baggage  that  does 
not  consist  strictly  of  personal  effects  un- 
less this  release  is  properly  filled  ouit  and 
signed  by  the  owner,  or  the  agent  of  the  own- 
er. The  form  of  this  release  appears  in  this 
case,  and  by  its  terms  the  coDvpany  is  dis- 
charged from  all  liability  for  baggage, 
whether  the  same  arises  from  carelessness  or 
negligence,  however  gross,  on  the  part,  of  the 
company,  or  its  agents  or  servants,  or  from 
any  cause  whatever.  It  appears  that  the 
salesman  who  had  the  trunk  in  question  had 
on  previous  occasions  signed  these  releases, 
though  he  stated  that  he  never  read  them, 
but  tiiat  there  was  no  release  signed  on  the 
occasion  of  the  delivery  of  the  trunk  in  ques- 
tion, nor  did  he  make  known  to  any  of  the 
servants  of  the  company  its  contents;  and 
there  is  no  evidence  in  the  case  to  show  that 
the  defendant,  or  any  of  its  servants,  on  this 
or  any  other  occasion  knew  the  fact  that 
the  trunk  carried  by  this  salesman  contained 
merchandise,  except  as  that  fact  was  to  be 
Inferred  from  its  appearance.  It  appears 
that  the  salesman  had  been  in  the  employ 
of  the  firm  for  about  twelve  years,  and  dur- 
ing that  time  had  been  a  passenger  upon  the 
defendant's  road,  but  whether  the  trunk  in 
question  had  ever  been  seen  prior  to  the  oc- 
casion in  question  by  any  of  the  defendant's 
agents  or  servants  at  Rochester  does  not 
appear.  The  claim  for  damages  for  the  loss 
of  the  trunk  was  assigned  by  the  firm  to  the 
plaintiff.  These  are  the  undisputed  facts 
that  appear  in  the  record,  and  the  question 
is  whether  the  plaintiff  was  entitled  to  re- 
cover. 

At  the  close  of  the  proofs  the  defendant's 
counsel  made  a  motion  for  a  nonsuit  on  the 
48L.R.  A. 


ground,  among  others,  that  there  was  no  evi- 
dence that  the  defendant  had  any  knowledge 
that  the  trunk  contained  merchandise,  and 
that  there  was  no  proof  of  a  contract  to- 
carry  a  trunk  containing  merchandise  on  a 
passenger  train,  and  that,  inasmuch  as  the 
trunk  did  not  contain  baggage,  there  could 
be  no  recovery.  The  motion  was  denied,  and 
the  defendant  excepted.  The  defendant'^ 
counsel  then  asked  the  court  what  question- 
he  proposed  to  submit  to  the  jury.  The 
court  then  asked  the  defendant's  counsel 
what  question  he  desired  to  submit  to  the- 
jury,  and  the  counsel  replied  that  he  did 
not  desire  to  have  any  question  submitted. 
The  plaintiff's  counsel  then  stated  that  he 
proposed  to  leave  the  case  to  the  court,  if  the 
defendant's  counsel  was  willing.  .The  de- 
fendant's counsel  did  not  accept  this  offer, 
but  stated  explicitly  that  he  proposed  to* 
stand  on  his  motion  for  a  nonsuit  The 
plaintiff's  counsel  then  asked  the  court  to- 
direct  a  verdict  in  his  favor  for  the  value  of 
the  trunk  and  contents,  being  $542.10,  and 
$3.5  interest.  The  defendant's  counsel  ob- 
jected to  the  direction  of  a  verdict  for  the 
plaintiff,  and  made  a  special  objection  to  the 
allowance  of  interest,  but  these  objections- 
were  overruled.  The  court  then  directed  a 
verdict  in  favor  of  the  plaintiff  for  $577.10* 
and  to  this  direction  the  defendant's  counsel 
excepted.  The  questions  of  law  presented  by 
the  record  are  therefore  before  this  court  for 
review. 

The  plaintiff  cannot  recover  in  this  caseun- 
less  he  established  a  contract,  express  or  im- 
plied, on  the  part  of  the  defendaint  to  carry" 
merchandise  for  the  salesman  on  a  passen- 
ger train.  It  is  not.  and  cannot  be,  claimed 
that  there  was  any  express  contract  creating" 
the  relations  of  a  common  carrier  of  goods 
between  the  salesman  and  the  defendant.  The 
only  express  contract  made  is  represented  by 
the  passenger  ticket  sold  to  the  salesman,  and 
that  was  a  contract  to  carry  him  as  a  passen- 
ger, with  his  personal  baggage.  But  it 
turned  out  that  what  he  had  in  the  trunk 
was  goods,  and  not  ba^rgage,  which,  under  the 
defendant's  rules,  it  did  not  carry  on  passen- 
ger trains,  except  in  cases  where  the  owner 
or  passenger  signed  a  release  for  any  claim 
for  damages  in  case  of  loss  from  any  cause 
whatever.  So  that  the  salesman  caused  the 
trunk  in  question  to  be  placed  on  a  passen- 
ger train  without  any  express  contract  on 
the  part  of  the  defendant  to  carry  or  be  re 
sponsible  for  it.  Moreover,  the  defendant 
contends  that  the  salesman  caused  the  trunk 
to  be  placed  upon  the  defendant's  passenger 
train,  against  its  rules,  as  baggage,  when  in 
fact  it  was  not  baggage,  but  goods.  There  is 
but  one  ground  upon  which  the  defendant 
can  lawfully  be  required  to  respond  for  the 
loss  of  the  trunk  and  its  contents,  and  that 
is  in  case  it  received  and  checked  the  same 
upon  the  train  with  knowledge  of  the  fact 
that  it  contained  goods  instead  of  baggage. 
When  a  passenger  who  desires  to  have  good» 
carried  with  him  on  a  passenger  train  gives 
notice  of  that  fact  to  the  carrier,  and  the 
latter  has  notice  of  the  fact  in  any  way,  and 
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thai  reeaiTM  and  checks  the  trunk  contain- 
iiig  the  goods,  the  relation  of  carrier  and 
ihipper  is  created  by  the  transaction,  with 
all  its  duties  and  responsibilities.  Hloman 
T.  Great  Western  B,  Co.  67  N.  Y.  208;  Stone- 
nan  V.  Erie  R.  Co,  52  N.  Y.  429.  But,  in 
the  absence  of  proof  showing  or  tending  to 
show  Imowledge  of  the  contents  of  the  trunk 
or  packsge  by  the  carrier  in  such  cases,  there 
can  be  no  recovery,  and  such  knowledge  can- 
not be  inferred  from  the  appearance  of  the 
tnmk  or  package  containing  the  goods. 
Bumpkre^a  ▼.  Perry,  148  U.  B.  627,  37  L. 
ed.  687,  13  Sup.  Ct.  Rep*  711  j  Gumey  v. 
Gmnd  Trunk  R.  Co.  37  N.  Y.  S.  R.  156,  14 
y.  Y.  Supp.  321,  Affirmed  on  opinion  below 
in  138  N.  Y.  638,  34  N.  £.  512;  Cahill  v.  Lon^ 
don^N.W.  R.  Co.  10  C.  B.  N.  8.  154,  Af- 
firmed in  13  G.  B.  N.  S.  818;  Blumantel  v. 
Fiichhurg  R.  Co.  127  Mass.  322,  34  Am.  Rep. 
376;  AUing  v.  Boston  d  A.  R.  Co.  126  Mass. 
121,  30  Am.  Rep.  667. 

The  case,  therefore,  is  solved  by  a  very 
limple  inquiry,  and  that  is  whether  there  is 
in  the  record  anything  showing  or  tending  to 
show  that  the  defendant  had  knowledge  of 
the  contents  of  the  trunk  in  question  when 
it  received  and  checked  it  upon  the  train  on 
the  23d  of  October,  1807,  other  than  the  ap- 
pearance of  the  same,  which,  it  is  held,  is 
no  evidence  of  knowledge  at  all.    I  confess 
I  am  unable  to  find  any.    It  is  said  that  the 
lalesman  was  traveling  as  such  for  twelve 
▼ears,  but  it  does  not  appear  that  at  any  time 
he  notified  the  defendant  of  the  contents  of 
the  trunk,  or  that  the  defendant  at  any  time 
aoqoired  the  knowledge  in  any  other  way,  so 
that  the  ease  stands  upon  the  transaction 
▼hen  the  trunk  was  shipped  for  the  last 
time.    A  fact  or  circumstance  that  in  itself 
proves  nothing  is  not  made  any  stronger 
when  multiplied  by  twelve  or  any  larger 
number.    In  my  opinion,  there  was  no  proof 
in  the  ease  to  warrant  a  finding  that  the  de- 
fendant had  notice  or  any  knowledge  of  the 
iact  that  the  trunk  in  question  contained 
goods  instead  of  baggage.    But  the  learned 
trial  judge  evidently  thought  otherwise,  and 
it  distini^y  appears  from  the  opinion  of  the 
learned  court  below  that  reviewed  the  case 
oa  appeal  that  it  held  that  whether  the  de- 
fendant bad  or  had  not  such  notice  or  knowl- 
edge was  a  disputed  question  of  fact.    Grant, 
for  the  sake  of  the  argument,  that  this  view 
is  correct,  still  the  disputed  fact  was  not 
found  by  the  jury,  and  the  action  was  one 
at  law.  triable  by  jury.    Either  party  had 
the  constitutional  right  to  have  the  facts 
determined  by  the  juiy.    The  learned  court 
bdow  held  that  the  disputed  fact  necessary 
to  support  the  plaintifirs  case  was  found  by 
the  court  without  the  aid  of  the  jury,  and 
that  it  had  the  right  to  take  the  question 
from  the  jury  and  decide  it  itself.    This  is  an 
obvious  error,  eince  the  doctrine  upon  wbich 
it  is  baaed  would  go  far  to  destroy  the  right 
of  trial  by  jury  altogether.    If  sustained  by 
this  court,  all  that  will  be  neoessary  hereaft- 
er, when  tiie  plaintiff  in  an  action  at  law  has 
given  proof  of  some  fact  or  drcumstanoe 
which  no  one  claims  is  conclusive  in  support 
«LK.A. 


of  an  issue  of  fact,  is  to  request  the  tria> 
judge  to  direct  a  verdict  in  his  favor;  and^ 
if  buch  a  direction  is  given  against  the  de- 
fendant's objection  and  exception,  still  the 
disputed  and  neoessary  fact  is  to  be  deemed 
found  by  the  court.  The  defendant  could 
not  be  deprived  of  the  right  of  a  jury  trial 
without  its  consent.  It  gave  no  such  con- 
sent, nor  did  its  counsel  in  any  way  waive 
the  right.  He  moved  for  a  nonsuit,  and  ex- 
cepted to  the  denial  of  his  motion.  He  told 
the  court  that  he  had  do  question  to  submit 
to  the  jury,  and  obviously  he  had  ZK>ne,  from 
his  view  of  the  case,  since  he  had  just  con- 
tended in  his  motion  for  a  nonsuit  that  there 
was  no  case  for  the  jury,  as  there  was  no- 
proof  that  the  defendant  had  knowledge  of 
the  contents  of  the  trunk.  He  told  the  court 
that  he  stood  upon  his  motion  for  a  nonsuit, 
and  objected  and  excepted  to  the  direction. 
How,  under  such  circumstances,  he  consented 
to  have  the  facts  found  by  the  court,  or 
waived  his  rights  to  have  them  found  by  the 
jury,  it  is  impossible  to  conceive.  The  de- 
fendant's coimsel  did  not  need  any  finding, 
and  did  not  want  any  finding.  All  he  asked 
was  that  his  client  should  be  left  alone. 
When  his  motion  for  a  nonsuit  was  denied, 
and  he  concluded  to  stand  upon  that,  he  had. 
no  interest  in  anything  else  that  took  place. 
But  it  was  quite  different  with  the  plaintiff. 
Before  he  could  have  judgment  in  his  favor, 
it  was  necessary  that  the  important  fact  in 
dispute  should  be  found  in  his  favor,  and 
it  was  his  business  to  procure  the  finding  in 
the  proper  way.  The  defendant's  counsel 
could  remain  silent,  and  let  the  plaintiff  try 
his  side  of  the  case.  The  plaintiff's  counsel 
should  then  have  gone  to  the  jury,  and  asked 
thctm  to  find  the  disputed  fact,  which  was  an 
essential  part  of  his  case,  and  which  the 
other  side  was  not  interested  in  at  all. 
When  he  asked  and  accepted  the  direction  of 
a  verdict  in  his  favor  by  the  court,  he  asked 
and  accepted  what  he  was  not  entitled  to. 
The  learned  counsel  for  tlie  plaintiff  cites 
two  oases  to  show  tha;t  this  practice  is  cor- 
rect Smith  V.  Weston,  159  N.  Y.  104,  54  N. 
E.  38;  Adams  v.  Rosooe  Lumber  Co.  159  N. 
Y.  176,  53  N.  E.  805.  They  have  no  applica- 
tion to  the  question  here,  since  it  appears 
that  they  are  cases  where  both  sides  asked 
the  court  to  direct  a  verdict.  All  the  parties 
may  by  such  a  request  clothe  the  court  with 
power  to  decide  all  the  questions  in  the  case, 
but  it  has  never  been  held  that  one  party 
could  do  it  against  the  protest  of  the  other. 
It  is  safe  to  say  that  no  authority  can  be 
found  to  justify  the  practice  followed  in  this 
case,  and  it  has  been  often  condemned  in  this 
court.  The  rule  that  governs  the  question 
has  been  thus  stated  in  this  court  more  than 
once:  ''In  a  case  triable  by  a  jury,  the  di- 
rection of  a  verdict  is  only  justified  where 
the  evidence  conclusively  establishes  the 
right  of  the  party  in  whose  favor  it  is  made.'' 
Bulger  v.  Rosa,  119  N.  Y.  459,  24  N.  E.  853; 
Bagley  v.  Bowe,  106  N.  Y.  171,  59  Am.  Rep. 
488,  11  N.  E.  836;  Dwight  v.  Qermania  L. 
Tns.  Co.  103  N.  Y.  341,  57  Am.  Rep.  729,  8  N. 
E.  654.     It  is  not  necessary  for  the  party 
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«C;ai]Mt  whom  a  yerdict  is  direeted  upon  evi- 
dence not  conolusive  to  show  that  he  re- 
quested to  have  the  case  sent  to  the  jury. 
Stone  V.  Flower,  47  N.  Y.  666;  Clemenoe  v. 
Auburn,  66  N.  Y.  334;  Pratt  v.  Dwelling 
House  Mut.  F.  Ins,  Co.  130  N.  Y.  212,  29 
N.  E.  117.  It  would  indeed  be  a  rule  of  prac- 
tice bordering  on  the  absurd  that  would  re- 
quire a  defendant  in  a  case  where  a  fact  is 
in  dispute,  in  order  to  preserve  his  right  to 
have  the  fact  found  by  the  jury,  to  assert  by 
such  a  request  that  there  is  evidence  tend- 
ing to  prove  the  plaintiff's  case,  when,  upon 
a  motion  for  a  nonsuit  just  denied,  he  con- 
tended that  there  was  no  evidence  whatever. 
He  may  preserve  his  rights  by  an  exception 
to  the  direction  of  a  verdict,  and  without  tak- 
ing two  positions  before  the  court  so  mani- 
festly inconsistent.  It  is  only  necessary  to 
add  that,  if  there  is  in  this  record  any  evi- 
4ence  at  all  of  knowledge  by  the  defendant 
of  the  contents  of  the  trunk,  no  one  ventures 
to  assert  that  it  was  conclusive.  The  judg- 
ment should  be  reversed,  and  a  new  trial 
panted;  costs  to  abide  the  event. 

Parker,  Gh.  J.,  concurs. 

Iiandon,  J.,  dissents  upon  the  ground  that 
defendant  having,  notwithstanding  the  denial 
of  its  motion  for  a  nonsuit,  objected  to  a  di- 
rection of  a  verdict,  the  court  should  have 
submitted  the  facts  to  the  jury. 


Miles  M.  O'BRIEN  et  at..  Receivers  of  Madi- 
son -Square  Bank,  Respts., 

V. 

EAST  RIVER   BRIDGE   COMPANY,  Appt. 
(161  N.  Y.  639.) 

t.  A  statement  In  an  order  of  tlie  ap- 
pellate division,  that  it  reverses  tbe  Judg- 
ment of  the  trial  court  "upon  the  law  and 
the  facts/*  will  not  prevent  a  review  by  the 
court  of  appeals  If  the  only  qnestion  la  wheth- 
er the  transaction  aa  disclosed  by  the  facts 
was  forbidden  by  a  statute. 

:2.  A  withdrawal  of  tbe  funds  of  a 
corporation  from  a  bank  that  la  about 
to  fall,  upon  a  check  signed  by  the  president 
•of  the  corporation,  although  he  was  also  a 
director  of  the  bank  and  his  knowledge  of 
Its  condition  was  acquired  by  him  as  such  di- 
rector, does  not  violate  the  stock  corporation 
law,  i  48,  which  prohibits  any  transfer  of  as- 
sets or  payment  by  the  bank  or  any  officer, 
director,  or  stockholder  thereof,  with  intent 
to  prefer  any  creditor,  when  the  bank  Is  In- 
solvent or  Its  Insolvency  Imminent. 

Z,  A  eommnnleatlon  by  a  director  of  a 
bank  of  bis  knowledge  tbat  It  Is 
abont  to  fall,  though  made  to  a  depositor 
which  Is  a  corporation  of  which  he  Is  presi- 
dent, does  not  violate  the  stock  corporation 


Note. — For  exceptions  to  the  prohibition  of 
•preferences  by  Insolvent  national  bank,  see  El- 
mira  Sav.  Bonk  v.  Davis  (N.  T.)  25  L.  R.  A. 
:646. 

For  unlawful  preference  by  Insolvent  banks, 
see  also  Yardley  v.  Philler  (C.  C.  A.  3d  C.)  25 
L.  R.  A.  824,  Reversed  in  42  L.  ed.  U.  S.  192 ; 
«nd  O'Brien  r.  Grant  (N.  T.)  28  L.  B.  A.  361. 
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law,  I  48,  which  prohibits  a  bank  which  Is 
insolvent,  or  the  Insolvency  of  which  is  im- 
minent, or  any  ol&cer  or  director  thereof, 
from  giving  a  preference  to  any  particular 
creditor  by  transfer  of  assets,  payment,  suf- 
fering Judgment,  the  creation  of  a  lien,  or  the 
giving  of  security. 

{Bartlett,  Baight,  and  FanA,  J  J.,  dissent.) 
(February  6,  1900.) 

APPEAL  by  defendant  from  a  judgmoit  of 
the  Appellate  Division  of  the  Supreme 
Court,  First  Department,  reversing  a  judg- 
ment entered  in  the  office  of  the  clerk  of  New 
York  County  upon  the  report  of  the  referee 
in  its  favor  in  an  action  brought  to  compel 
repayment  of  money  withdrawn  f r<Mn  a  boink 
upon  the  eve  of  its  insolvency*    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Edward  I«auterbaolft  and  En- 
gene  Treadwell,  for  appellant: 

There  was  no  transfer  by  anyone  pro- 
hibited by  the  statute. 

The  act  forbidden  must  be  by  an  officer,  di- 
rector, or  stockholder  acting  in  the  inter- 
est of,  on  the  part  of,  or  for,  the  insolvent 
corporation,  and  no  disability  is  in^oeed 
upon  action  in  any  other  capacity  by  the 
coincidence  of  holding  one  of  such  positions. 

The  statute  only  restricted  Mr.  Ublman's 
action  as  director  for  the  bank,  and  did  not 
impose  any  disability  upon  his  performance 
of  his  duty  as  president  of  the  bridge  com- 
pany. 

Vamum  ▼.  Hart,  119  N.  Y.  101,  23  N.  E. 
183;  French  v.  Andrews,  145  N.  Y.  444,  40 
N.  E.  214;  Milbank  v.  De  Riesthdl,  82  Hun, 
637,  31  N.  Y.  Supp.  522;  Oummings  v. 
Amerioa/n  Oear  A  Spring  Co.  87  Hun,  598. 
34  N.  Y.  Supp.  541 :  Ridgway  v.  Symons,  4 
App.  Div.  98,  38  N.  Y.  Supp.  895;  Bpellman 
V.  Jjooschen,  31  App.  Div.  96,  52  N.  Y.  Supp. 
543 ;  Dickson  v.  Mayer,  26  Abb.  N.  C.  257,  12 
N.  Y.  Supp.  651 ;  Dickson  v.  Mayer,  58  Hun, 
609.  12  N.  Y.  Supp.  359. 

The  check  was  drawn  by  the  defendant 
corporation  for  its  own  benefit. 

Under  such  circumstances  it  is  immaterial 
that  the  president  of  the  defendant  corpora^ 
tion  was  a  director  in  the  Madison  Square 
Bank. 

Kingsley  ▼.  First  Nai.  Bank,  31  Hun,  329. 

A  director  is  not  prohibited  from  trans- 
ferring his  own  claim,  even  where  it  results 
in  the  transferee  collecting  from  the  insol- 
vent company. 

Jefferson  County  Nat.  Bank  r.  Townley, 
159  N.  Y.  490,  54  N.  E.  74. 

In  the  absence  of  clear  provision,  the  pro- 
hibition will  not  be  extended  by  construction 
so  as  to  affect  or  disable  the  creditor. 

Tompkins  v.  Bunter,  149  N.  Y.  117,  43  N. 
E.  532;  Blakey  v.  Booneville  Nat.  Banib,  95 
Fed.  Hep.  267. 

The  defendant  was  not  restricted  by  knowl- 
edge of  the  insolvency  of  the  Madison  Square 
Bank. 

Uhlman  was  responsible  to  the  defendant 
company  for  the  same  degree  of  care  and 
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l^rudence  that  men  prompted  by  selMntereet 
ordinarily  exercise  in  their  own  affaire. 

Hun  V.  Gary,  82  N.  Y.  65,  37  Am.  Rep.  646. 

If  Uhlman  had  had  a  personal-deposit  ac- 
<ooiint  with  the  bank,  he  could  have  trans- 
ferred it  for  value  to  an  assignee  who  might 
have  collected  the  same  exactly  as  the  East 
River  Bridge  Company's  check  was  collected. 

Jefferson  County  Nat.  Bank  v.  Tovonley, 
159  N.  Y.  490,  64  N.  E.  74. 

No  payment  with  intent  to  prefer  was 
shown. 

Duieher  ▼.  Importers  d  T.  Nat.  Bank,  69 
X.  Y.  5;  Paulding  ▼.  Chrome  Steel  Co.  94 
X.  Y.  334. 

Constructive  payment^  or  pajrment  by  rat- 
ification, though  sufficient  to  support  an  or- 
dinary action  on  contract,  is  not  the  payment 
prohibited  by  the  statute. 

The  officers  of  the  corporation  are  not 
•bound  to  oppose  affirmative  action  to  a  just 
•claim. 

Vamum  ▼.  Hart,  119  N.  Y.  101,  23  N.  K 
183;  French  v.  Andrews,  145  N.  Y.  444,  40 
X.  E.  214;  Milhank  v.  De  Riesthal,  82  Hun, 
537,  31  N.  Y.  Supp.  622;  Cummings  v.  Amer- 
ican Gear  d  Spring  Co.  87  Hun,  698,  34  N. 
Y.  Supp.  641 ;  Ridgway  v.  Symons,  4  App. 
Div.  98,  38  N.  Y.  Supp.  896 ;  Spellman  v. 
Loom^ten,  31  App.  Div.  96,  62  N.  Y.  Supp. 
543. 

Messrs.  Samuel  Untermyer  and  l^iiia 
llarahal],  for  respondents: 

The  payment  to  the  East  River  Bridge 
Company  of  the  proceeds  of  the  $60,000 
<rheck  drawn  by  Uhlman, — a  director  of  the 
Madison  Square  Bank,  at  a  time  when  he 
knew  that  tiie  bank  was  insolvent,  was  under 
the  eoneeded  facts  a  violation  of  §  48  of  the 
-stodc  corporation  law. 

Effect  must  be  given  to  every  part  and 
phraae  of  a  statute;  the  legislature  is  not  to 
be  deemed  to  have  spoken  in  vain,  and  its 
language  is  not  to  be  arbitrarily  declared  to 
be  meaningless  and  unnecessary. 

EiP  parte  New  York  d  B.  Bridge  Co.  72  N. 
Y.  527 ;  People  em  rel.  Freligh  v.  Matsell,  94 
N.  Y.  179. 

Remedial  acts  are  to  be  liberally  inter- 
preted, and  not  strictly. 

Hudler  v.  Golden,  36  N.  Y.  446;  Sharp  v. 
New  York,  31  Barb.  572. 

Where  there  is  a  concurrence  of  these  ele- 
ments (a)  any  form  of  transfer  of  corporate 
properly,  (b)' by  any  agency,  (c)  corporate 
insolvency  or  its  imminence,  (d)  the  intent 
of  giving  a  preference, — ^the  courts  will  in- 
tervene to  set  aside  the  transfer. 

Whatever  knowledge  Uhlman  acquired  on 
the  evening  of  August  8  as  a  director  of  the 
Madison  Square  Bank,  relative  to  its  con- 
dition, he  also  had  on  that  evening  as  the 
representative  of  the  East  River  Bridge  Com- 
pany. The  knowledge  which  he  possessed 
came  to  him  while  engaged  in  the  very  trans- 
action which  resulted  in  the  preference  to 
the  corporation  of  which  he  was  the  presi- 
dent. 

ffolden  V.  Netv  York  d  E.  Bank,  72  N.  Y. 
28«;  Craigie  v.  Hadley,  99  N.  Y.  131, 1  N.  E. 
537 ;  Bank  of  United  States  v.  Davis,  2  Hill, 
451. 
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O'Brieii,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiffs,  as  receivers  of  the  Madison 
Square  Bank,  brought  this  action  to  compel 
the  defendant  to  account  and  pay  over  to 
them  $50,000  which  the  defendant  had  de- 
posited in  the  bank,  but  drew  out  by  check  on 
the  day  the  bank  closed.  The  cause  was  tried 
before  a  referee,  who  dismissed  the  com- 
plaint, but  this  judgment  has  been  reversed 
by  the  appellate  division.  The  facts  upon 
which  the  judgment  depends  are  undisputed. 
They  are  fully  stated  in  the  learned  opinion 
below,  and  that  statement  can  be  very  safely 
adopted  as  it  there  appears:  "On  the  8th  of 
August,  1893,  the  defendant  was  a  depositor 
in  the  Madison  Square  Bank,  and  it  had 
standing  to  its  cr^t  on  the  books  of  the 
bank  on  that  day  the  sum  of  $50,000.  As  to 
that  amount,  the  ordinary  relation  of  debtor 
and  creditor,  and  no  other,  existed  between  the 
bank  and  the  depositor.  On  the  nieht  of  the 
8th  of  Au^st,  1893,  it  became  known  to 
Frederick  Uhlman,  a  director  of  the  Madison 
Square  Bank,  and  also  the  president  of  the 
East  River  Bridge  Company,  that  the  bank 
was  insolvent,  or  in  imminent  danger  of  in- 
solvency, and  that  it  would  be  closed  the 
following  day.  Frederick  Uhlman  also  knew 
that  the  St.  Nicholas  Bank  was  the  a^ent  at 
the  clearing  house  of  the  Madison  Square 
Bank,  and  that  on  the  8th  of  August,  1893, 
the  St.  Nicholas  Bank  had  in  its  possession  a 
large  amount  of  securities  belonging  to  the 
Madison  Square  Bank,  and  that  it  held  such 
securities  as  oollatersd  for  any  and  all  ob- 
ligations as  agent  of  the  Madison  Square 
Bank.  He  also  knew  that  the  St.  Nicholas 
Bank  had  notified  the  clearing  house  that  it 
would  cease  to  act  for  the  MEidison  Square 
Bank,  and  that  the  St.  Nicholas  Bank,  by  the 
rules  and  r^ulations  of  the  clearing  house, 
was  responsible  for  all  checks  of  the  Madison 
Square  ^ank  that  would  be  presented  at  the 
clearing  house  in  the  exchanges  on  the  morn- 
ing of  the  9th  of  August.  All  this  knowledge 
was  acquired  by  Frederick  Uhlman  as  a  di- 
rector of  the  Madison  Square  Bank.  On  the 
night  of  August  8,  Simon  Uhlman,  who  was 
largely  interested  in  the  stock  of  the  East 
River  Brid^  Company,  learned  of  the  im- 
niinency  of  insolvency  of  the  Madison  Souare 
Bank,  and  that  it  would  probably  be  closed 
the  following  morning.  Thereupon  he  caused 
a  check  to  be  filled  up,  drawn  upon  the  Mad- 
ison Square  Bank,  for  $50,000,  and  took  it  to 
the  treasurer  of  the  defendant  at  Brooklyn, 
where  it  was  signed  by  such  treasurer  at 
about  eleven  o'clock  at  night.  That  being 
done,  Simon  Uhlman  returned  to  New  York 
city  with  the  check,  and  handed  it  to  Fred- 
erick Ulilman,  who  also  signed  it,  as  pres- 
ident of  the  East  River  Bridge  Company,  and 
retained  it  in  his  possession  over  night. 
Early  on  the  morning  of  the  9th  of  August, 
Frederick  Uhlman  took  the  check  to  the 
Hanover  National  Bank,  and  instructed  the 
authorities  of  that  bank  to  have  it  presented 
at  the  clearing  house  that  morning,  so  that 
it  might  be  paid  by  the  St.  Nicholas  Bank  in 
the  exchanges  of  that  morning,  and  thus  bo 
credited  to  the  East  River  Bridge  Company, 
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and  n  withdrawal  effected  of  so  much  from 
the  funds  and  moneys  or  securities  of  the 
Madison  Square  Baidc  under  the  control  of 
the  St.  Nicholas  Bank.  The  check  was  pre- 
sented at,  and  passed  through,  the  clearing 
house.  The  East  River  Bridge  Company  re- 
ceived a  credit  with  the  Hanover  Bank,  and 
thus  the  transfer  of  the  $50,000  was  com- 
pletely made  from  the  Madison  Square  Bank 
to  the  defendant.  The  Madison  Square  Bank 
was  closed  on  the  morning  of  the  9th  of  Aug- 
ust, or,  more  properly  speaking,  was  never 
opened  for  business  after  the  8th,  and  went 
into  insolvency." 

There  is  no  dispute  about  these  facts,  nor 
are  they  open  to  different  inferences.  The 
only  question  is  with  respect  to  the  law,  or, 
in  other  words,  whether  the  transaction  was 
forbidden  by  tlie  statute.  Hence  the  judg- 
ment is  reviewable  in  this  court,  notwith- 
standing the  statement  in  the  order  that  the 
reversal  was  upon  the  law  and  the  facts. 

The  only  authority  claimed  in  behalf  of 
the  plaintiffs  to  sustain  the  judgment  is  §  48 
of  the  stock  corporation  law,  which  reads  as 
follows:  "No  corporation  which  shall  have 
refused  to  pay  any  of  its  notes  or  other  ob- 
ligations when  due,  in  lawful  money  of  the 
United  States,  nor  any  of  its  officers  or  di- 
rectors, shall  transfer  any  of  its  property  to 
any  of  its  officers,  directors,  or  stocknolaers, 
directly  or  indirectly,  for  the  payment  of  any 
debt,  or  upon  any  other  consideration  than 
the  full  value  of  the  property  paid  in  cash. 
No  conveyance,  assignment,  or  transfer  of 
any  property  of  any  such  corporation  by  it  or 
by  any  officer,  director,  or  stockholder  there- 
of, nor  any  payment  made,  judgment  suf- 
fered, lien  created,  or  security  given  by  it  or 
by  any  officer,  director,  or  stockholder  when 
the  corporation  is  insolvent  or  its  insolvency 
is  imminent,  with  the  intent  of  giving  a  pref- 
erence to  any  particular  creditor  over  other 
creditors  of  the  corporation,  shall  be  valid. 
Every  person  receiving  by  means  of  any  such 
prohibited  act  or  de^  any  property  of  the 
corporation  shall  be  bound  to  account  there- 
for to  its  creditors  or  stockholders  or  other 
trustees.  No  stockholder  of  any  such  cor- 
poration shall  make  an^  transfer  or  assign- 
ment of  his  stock  therein  to  any  person  in 
contemplation  of  its  insolvency.  Every 
transfer  or  assignment  or  other  act  done  in 
violation  of  the  foregoing  provisions  of  this 
section  shall  be  void."  It  will  be  seen  liiat 
the  money  drawn  from  the  failing  bank  be- 
longed to  the  defendant,  and  the  check  drawn 
against  the  deposit  was  the  check  of  the  de- 
fendant. The  defendant's  president,  being 
also  a  director  in  the  failing  bank,  owed  cer- 
tain duties  to  the  defendant  and  its  share- 
holders and  creditors,  as  well  as  to  the  bank, 
its  shareholders  and  creditors.  It  is  obvious 
that  the  judgment  of  reversal  cannot  be  sus- 
tained without  holding  that  the  two  follow- 
ing propositions  are  law :  ( I )  That  the  stat- 
ute quoted  forbids  a  director  in  a  bank,  who 
has  knowledge  of  its  insolvency,  from  com- 
municating this  knowledge  to  a  depositor, 
even  though  the  depositor  happens  to  be  a 
corporation  in  which  the  director  is  inter- 
ested, and  of  which  he  is  president;  (2)  that 
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the  statute  forbids  a  corporation  having* 
money  on  deposit  in  a  bank  about  to  fail 
from  drawing  its  check  against  the  deposits, 
on  learning  that  the  bank  was  about  to  fail, 
from  a  director  of  the  bank,  who  was  also- 
president  of  the  corporation  and  communi- 
cated the  laiowledge  to  the  latter  with  the  in- 
tent that  it  should  draw  out  the  money. 
The  language  of  the  statute  does  not  support 
either  of  these  propositions,  and  it  would  be 
judicial  legislation,  simply,  to  hold  that  they 
are  within  the  intention  and  purpose  of  the- 
law.  We  must  not  only  produce  by  judicial 
construction  a  new  law,  but  a  law  which 
could  not  have  been  within  the  intention  of 
the  legislature.  The  statute  is  in  deroga- 
tion of  the  common  law,  and  should  not  be 
construed  so  as  to  include  cases  not  fairly 
within  its  terms.  We  do  not  mean  to  say 
that  it  is  one  of  those  statutes  that  must  re 
ceive  a  very  strict  construction,  but,  when^ 
given  a  fair  construction,  the  plaintiffs  can 
claim  nothing  more.  No  one  can  safely  as- 
sert that  there  is  any  law  that  requires  a 
director  of  an  insolvent  bank,  or  a  bank 
about  to  become  insolvent,  to  conceal  the 
fact  from  anyone.  No  one  can  claim  that 
there  is  any  law  that  forbids  a  director  of 
such  a  baxik  from  disclosing  the  fact  to  a 
depoeitor,  even  though  the  depositor  should 
be  a  corporation  in  which  the  bank  director 
is  interested,  and  of  which  he  is  president. 
So  long  as  he  confines  himself  to  the  truth 
wit^  respect  to  the  condition  of  the  bank,  he 
violates  no  law,  and  is  guilty  of  no  moral 
wrong.  Indeed,  it  is  not  very  difficult  tO" 
conceive  of  cases  where,  in  the  forum  of  mor- 
als, at  least,  he  would  be  bound  to  speak.  A 
bank  director,  with  such  knowledge,  whe 
would  look  on  and  see  his  neighbors  deposit- 
ing their  money  where  it  would  be  likely  to> 
be  lost,  without  giving  to  them  any  bint  or 
warning  of  the  danger,  might  very  well  be 
rated  as  a  man  whose  moral  standing  wa» 
not  very  high.  We  may  go  further,  and  look 
at  the  actual  transaction  in  this  case.  The 
defendant's  president  was  a  director  of  the 
bank.  The  defendant  was  dealing  with  the 
bank,  making  deposits  of  money  in  large 
sums,  and  had  then  to  its  credit  the  entire 
sum  which  the  plaintiffs  seek  to  recover. 
Assume  that  the  director  of  the  bank  and 
president  of  the  defendant  advised  the  board 
of  directors  of  the  latter  to  make  no  more 
deposits,  as  the  bank  was  about  to  fail ;  he 
would  not  violate  any  law,  but,  on  the  con- 
trary, would  be  performing  a  duty  which  he 
owed  to  the  defendant,  to  save  it  from  loss. 
Such  a  suggestion  would,  no  doubt,  result  in 
a  withdrawal  of  the  moneys  already  de- 
posited, which  is  all  that  the  plaintiffs  com- 
plain of;  but  it  would  be  difficult,  if  not  im- 
possible, to  show  that  under  such  circum- 
stances any  law  was  violated,  or  any  wrong 
done.  In  the  present  case  we  must  assume 
that  the  defendant's  president  not  only  ad- 
vised the  withdrawal  of  the  deposit,  but 
signed  the  check  for  that  pm-pose,  and  had  it 
deposited  to  the  defendant's  credit  in  an- 
other bank,  for  the  very  purpose  of  having  it 
paid  by  the  bank  that  was  the  clearing-hous« 
agent  of  the  bank  on  which  it  was  drawn. 
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And  in  which  he  was  a  director,  knowing  all 
the  time  that  it  was  about  to  fail.  What 
the  statute  forbids  is  that  the  director  shall 
not,  under  such  circumstances,  draw  out  his 
own  money.  The  case  has  been  decided  in 
the  court  below  precisely  as  if  such  was  the 
fact.  Suppose  the  director  of  the  bank, 
knowing  all  about  its  condition,  concealed  it 
from  his  associate  officers  and  directors  in 
the  defendant,  and  by  this  course  the  $60,000 
was  lost;  it  might  then  be  difficult  to  show 
that  the  president  of  the  defendant  had  dis- 
charged the  duty  imposed  upon  him  by  his 
trust  to  its  creditors  or  shareholders.  If  the 
law  had  not  placed  some  injunction  of  se- 
crecy upon  him  with  respect  to  the  real 
condition  of  the  bank,  it  is  very  difficult  to 
€ee  how  he  could  be  guil^  of  any  legal  or 
moral  wrong  in  participating  with  the  other 
officers  and  directors  of  the  defendant  in 
flaring  it  from  a  great  pecuniary  loss. 

There  is  no  law  that  forbids  a  depositor  in 
a  bank,  who  is  not  an  officer  or  director, 
from  drawing  a  check  against  the  deposit 
whenever  the  money  is  needed,  or  even  when 
it  is  thought  the  bank  is  liable  to  fail.  The 
act  by  means  of  which  the  money  was  with- 
drawn in  this  case  was  the  corporate  act  of 
the  defendant,  and  not  the  individual  act  of 
the  president.  The  money  on  deposit  be- 
longed to  the  defendant,  and  it  was  subject 
to  check.  The  circumstance  that  the  de- 
fendant in  its  corporate  capacity  was  in- 
'duced  to  exercise  its  right  by  information  of 
the  condition  of  the  bank  communicated  by 
the  president,  who  was  also  a  director  of  the 
bank,  cannot  change  the  case,  so  long  as  the 
right  to  withdraw  the  money  exist^.  The 
4efendant  cannot  be  compelled  to  restore 
the  money  simply  because  it  made  use  of 
knowledge  possessed  by  one  of  its  own  of- 
ficers. In  the  care  and  management  of  its 
finances,  a  corporation  is  entitled  to  the  ben- 
•efit  of  all  tlie  knowledge  upon  that  subject 
that  any  of  its  officers  may  possess,  and  to 
their  best  judgment.  The  act  by  which  the 
deposit  was  transferred  from  the  failing 
bank  to  the  defendant  was  not  in  any  proper 
sense  the  act  of  the  bank  or  any  of  its  officers 
or  directors.  It  was  not  a  transfer  prohib- 
ited by  any  law.  It  is  true  that  one  of  the 
bank  directors  participated  in  it,  but  not  as 
such  director  or  as  an  individual,  but  as  an 
officer  of  the  defendant,  acting  in  its  interest. 
Whatever  he  did  to  withdraw  the  moneys  is 
to  be  imputed  to  the  defendant,  and,  of 
•course,  is  imputed  to  it  by  the  judgment  be- 
low. But  the  question  is.  Did  the  defendant, 
in  drawing  its  check  against  the  deposit, 
vicriate  any  law  or  perpetrate  any  wrong? 
If  it  did  not,  then  the  participation  of  one  of 
the  hank  directors  in  the  transaction  cannot 
change  the  situation.  It  would,  I  think,  be 
an  unwarranted  construction  of  the  statute 
to  hold  that  a  depositor  in  a  bank,  who  has 
withdrawn  the  deposit  on  learning  that  the 
bank  was  about  to  close,  is  liable  to  be  sued 
for  the  money,  whenever  it  can  be  shown 
that  be  acted  upon  information  given  to  hira 
by  a  director  of  the  bank;  and  yet  the  judg- 
ment now  under  review  cannot  very  well  be 
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sustained  without  such  a  construction^  or 
that  in  substance. 

The  learned  court  below  has,  I  think,  re- 
cast the  statute,  and  applied  it  to  a  state  of 
facts  not  fairly  within  it,  and  to  which  it 
was  never  applied  before.  The  language  of 
the  statute  is  not  very  concise  or  clear,  and 
the  phraseology  is  somewhat  involved. 
When  carefully  read,  however,  the  things 
that  are  prohibited  may  be  stated  in  ver^ 
few  words:  (1)  It  prohibits  officers  and  di- 
rectors of  an  insolvent  corporation,  or  of  one 
about  to  become  insolvent,  from  using  their 
knowledge  of  its  condition,  and  their  domi- 
nant position,  for  their  individual  benefit,  in 
collecting  their  own  claims,  either  through  a 
voluntaiy  payment,  or  through  collusive 
and  preferentisl  liens,  to  the  prejudice  of 
other  creditors  not  so  favorably  situated; 

(2)  it  prohibits  a  preferential  general  as- 
signment by  a  corporation,  though  it  does 
not  forbid  assignments  without  preferences ; 

(3)  it  prohibits  a  transfer  of  any  of  the 
corporate  assets  to  an  officer,  director,  or 
stockholder  upon  any  other  consideration 
than  the  payment  of  the  full  value  of  the 
property  in  cash.  When  we  attempt  to 
carry  the  statute  beyond  these  restrictions, 
we  must  rely  lar^ly  upon  speculation  with 
respect  to  some  intent  on  the  part  of  the 
lawmakers   which  is   not   expressed.    It  is 

?[uite  clear,  I  think,  that  the  statute  does  not 
orbid  any  act  disclosed  by  the  facts  of  this 
case.  The  trend  of  recent  decisions  of  this 
court  has  not  been  in  the  direction  of  ex- 
tending this  statute  to  cases  that  do  not 
come  fairly  within  its  terms.  It  will  be 
quite  sufficient  now  to  refer  to  two  of  them. 
In  Jefferson  County  Nat.  Bank  v.  Totonley, 
159  K.  Y.  400,  54  N.  E.  74,  we  held  that  an 
officer  or  director  of  an  insolvent  corpora- 
tion, while  forbidden  by  the  statute  from  en- 
forcing his  claim,  as  it  was  in  that  case, 
could  assign  it,  and  the  assignee  could  en- 
force it  in  the  same  way  as  any  other  credi- 
tor, and  the  fact  that  the  assignee  was  the 
wife  of  the  oflicer  did  not  change  the  case, 
so  long  as  the  assignment  was  in  good  faith, 
and  not  merely  colorable.  Much  of  the  rea- 
soning in  that  case  applies  to  this.  In  French 
V.  Andrews,  146  N.  Y.  441,  40  N.  E.  214,  a 
creditor  of  an  insolvent  corporation  had  a 
large  note,  not  due,  and  was  permitted  by  the 
officers  of  the  company  to  surrender  it  and 
take  in  its  place  eleven  small  ones,  payable 
on  demand,  for  the  purpose  of  enabling  him 
to  bring  suit  upon  them  in  a  local  court. 
The  suits  were  brought,  and  judgments  re- 
covered by  default,  and  the  receiver  brought 
suit  to  set  aside  the  lien;  but  this  court  held 
that  there  was  no  violation  of  the  statute. 
The  defendant  in  this  case  was  neither  an 
officer,  director,  nor  stockholder  of  the  bank. 
It  was  a  depositor,  merely,  and  did  nothing 
except  withdraw  the  deposit  in  order  to 
save  itself  from  loss.  The  fact  that  it  was 
njoved  to  do  this  by  a  director  of  the  bank, 
who  happened  to  be  its  own  president,  does 
not  bring  the  case  within  the  statute.  The 
statute,  in  terms,  seems  to  apply  only  to  cor- 
porations "which  shall  have  refused  to  pay 
any  of  its  notes  or  other  obligations  wnen 
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due,  in  lawful  money  of  the  United  States." 
It  is  not  claimed  that  prior  to  the  presenta- 
tion of  the  check  for  the  $50,000  at  another 
bank,  and  its  payment,  the  bank  which  the 
plaintilTs  represent  had  refused  to  pay  any 
of  its  notes  or  obligations.  There  is  much 
difficulty,  without  such  a  finding,  in  apply- 
ing this  statute  even  to  a  case  where  the 
layment  was  made  to  an  officer  or  director, 
jut  we  prefer  to  rest  our  decision  upon  the 
larger  question  already  discussed.  Neither 
the  bank  nor  any  of  its  officers  or  directors 
made  any  transfer  of  the  assets  to  the  de- 
fendant with  a  view  to  give  a  preference,  or 
in  violation  of  the  statute. 

The  judgment  appealed  from  should  he  re- 
versed, and  that  entered  on  the  report  of  the 
referee  affirmed,  with  costs. 


Parker,  Ch.  J.,  and  Gray  and  Martin, 

JJ.,  concui*. 

Bartlett,  Haight,  and  Vann,  J  J.,  dis- 
sent. 


Re  Final  Judicial  Settlement  of  Annual  Ac- 
counts of  Samuel  N.  HOYT  et  aL,  Respts., 
As  Trustees  for  Mary  Irene  HOYT,  Appt,, 
Under  the  Will  of  Jesse  Hoyt,  Deceased. 

(100  N.  Y.  607.) 

1.  A  premium  on  bonds  paid  on  In- 
▼estlns  tmst  funds  the  income  of  which, 
under  a  will.  Is  to  be  paid  to  testator's 
daughter  for  life,  with  remainder  to  certain 
nephews  and  nieces,  cannot  be  charged  to  the 
daughter  and  the  amount  thereof  deducted 
from  her  income,  so  as  to  restore  the  princi- 
pal of  the  trust  fund  in  order  that  it  may  be 
turned  over  unimpaired  at  the  termination 
of  the  life  estate,  where  testator  has  express- 
ly declared  his  intention  to  provide  for  his 
daughter  in  the  *'mo8t  bounteous  and  liberal 
manner  as  to  expenditure,"  and  obviously  in- 
tended to  devote  to  her  use  the  entire  income 
of  the  fund,  making  the  disposition  of  the 
principal  after  her  death  a  secondary  con- 
sideration. 

2.  Failure  of  a  life  tenant  to  clial- 
lenere  a  deduction  of  Interest,  on  an 
annual  accounting  by  a  trustee,  from  her  In- 
come, does  not  prevent  her  from  raising  the 
question  thereafter  as  to  the  distribution  of 
moneys  then  in  the  hands  of  the  trustee. 

(Parker,  Ch.  /.,  and  Oray  and  Haight,  J  J.,  dis- 
sefit.) 

(November  21,  1899.) 

APPEAL  by  Mary  Irene  Hoyt  from  an  or- 
der of  the  Appellate  Division  of  the  Su- 
Sreme  Court,  First  Department,  reversing  a 
eeree  of  the  New  Yorlc  County  Surrogate's 
Court  settling  the  accoimts  of  the  trustees 
under  the  will  of  her  deceased  father  and  re- 
fusing to  permit  them  to  create  a  sinking 
fund  out  of  income  to  provide  for  the  wear- 


NoTK. — As  to  charging  premiums  paid  for 
bonds  to  life  tenant,  see  also  Hite  v.  Hite  (Ky.) 
19  U  R.  A.  173. 

As  to  decrease  In  value  of  bonds  by  wearing 
away  of  premium,  see  McLouth  v.  Hunt  (N.  Y.) 
39  L.  R.  A.  230. 
48  L.  R.  A. 


ing  away  of  the  principal  by  the  approach* 
of  investment  bonds  towards  maturity.  Re- 
versed, 

Statement  by  Bartlett,  J.: 

Appeal  from  an  order  of  the  appellate  di- 
vision of  the  supreme  court  in  the  first  ju- 
dicial department,  entered  April  23,  1808,. 
reversing  a  decree  of  the  surrogate's  court 
of  the  county  of  New  York,  finally  judicially 
settling  and  allowing  the  annual  accounts  nf 
the  trustees  for  Mary  Irene  Hoyt,  under  the- 
last  will  and  testament  of  her  father,  Jesse 
Itoyt,  deceased.  The  accounts  involved  cov- 
er the  period  from  the  14th  day  of  August, 
1894,  to  14th  day  of  August,  1896. 

On  the  14th  day  of  August,  1882,  Jesse- 
Hoyt,  a  resident  of  the  city  of  New  York, 
died  possessed  of  a  large  estate.  He  left  a 
last  will  and  testament,  dated  the  26th  day 
of  June,  1882,  the  fourth  and  eleventh  subdi- 
visions of  which  are  particularly  involved  in 
this  controversy.  "Fourth.  It  is  my  will, 
and  I  hereby  direct,  that  the  sum  of  one  mil- 
lion two  hundred  and  fifty  thousand  dollars 
shall  be  appropriated  and  received  from  my 
estate,  real  and  personal,  wheresoever  situate 
ed,  or  from  the  proceeds  thereof,  by  such  of 
my  executors  hereinafter  named  as  reside- 
or  do  business  in  the  state  of  New  York,  or 
to  whom  letters  testamentary  on  this,  my 
will,  shall  be  granted  by  any  surrogate  in 
said  state  of  New  York,  and  as  soon  as  it 
can  or  shall  be  realized  or  received  by  such 
executors  and  held  in  trust  by  them,  and  the- 
survivors  and  survivor  of  them,  and  their 
successor  or  successors  to  the  trust,  to  and 
for  the  use  and  benefit  of  my  daughter,  Mary 
Irene  Hoyt,  for  and  during  her  natural  life ; 
and  in  the  meantime,  during  such  her  life,, 
to  invest  and  reinvest,  and  keei>  the  same  in- 
vested, and  to  collect  and  receive  the  inter- 
est, dividends,  and  income  therefrom,  and* 
from  each  and  every  part  thereof,  and  to  ap- 
ply to  her  use,  for  and  during  her  natural 
life,  in  the  most  bounteous  and  liberal  man- 
ner, as  to  expenditure,  and  so  as  to  promote 
her  convenience  and  comfort,  and  gratify  her 
reasonable  desires,  the  said  interest,  divi- 
dends, and  income  so  to  be  collected  and  re- 
ceived, as  the  same  shall  be  required  for  her 
use  and  benefit.  And  it  is  my  further  will 
that  the  said  sum  of  money  hereinabove  in 
tills  article  directed  to  be  appropriated  and 
held  in  trust  for  and  during  the  natural  life 
of  my  daughter,  Mary  Irene,  and  for  her 
use,  as  above  herein  provided,  as  to  the  in- 
terest, dividends,  and  income  therefrom,  or 
the  securities  in  which  the  same  shall  be  in- 
vested, and  any  surplus  of  income  therefrom, 
if  any,  which  shall  not  have  been  applied  to 
lier  use  during  her  natural  life,  shall,  on  the 
death  of  my  said  daughter,  go  and  be  dis- 
tributed to  and  among  my  nephews  and 
nieces,  children  of  my  brothers  Alfred  M. 
Hoyt,  Reuben  Hoyt,  and  James  H.  Hoyt,  who 
shall  be  living  at  the  time  of  the  decease  of 
my  said  daughter,  in  equal  portions,  if  all  of 
them  shall  be  living,  or  if  any  of  them  BhaW 
have  died  without  leaving  issue  living  at  the 
time  of  the  decease  of  my  said  daughter.  If 
any  of  my  said  nephews  or  nieces  shall  have 
died,  at  or  before  the  decease  of  my  said 
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daoghter,  leaving  a  child  or  children  living 
it  £e  time  of  the  decease  of  my  said  daugh- 
ter, then  the  oivision  is  to  be  made  in  equal 
portions  between  those  who  shall  be  living 
and  the  child  or  children  of  anv  such  de- 
ceased nephew  or  niece,  such  child  or  chil- 
dren taking  the  portion  of  its  or  their  de- 
ceased parent,  and  in  eaual  portions  thereof, 
if  more  Uian  one."  "Eleventh.  I  hereby  or- 
der or  direct  my  said  executors  hereinabove 
appointed,  and  the  survivors  and  survivor  of 
them,  to  distribute  or  retain,  without  a  sale, 
all  such  stocks  or  securities  as  I  may  have  at 
the  time  of  my  decease,  which  my  said  exec- 
utors shall  think  it  expedient  to  hold,  with 
a  Tiew  to  and  in  expectation  of  appreciation, 
and  to  distribute  or  retain  any  stocks  or  se- 
curities ^iiich  I  may  hold  at  tiie  time  of  my 
decease  as  an  investment,  which  my  execu- 
tors may  think  it  best  to  retain  as  a  perma- 
nent investment,  the  choicest,  and  those  hav- 
ing longest  to  run,  to  be  set  apart  for  my  wife's 
use,  as  hereinabove  directs.  But  my  said 
executors  are  not  to  make  any  new  or  other 
investments,  excepting  only  in  the  first-mort- 
gage bonds  and  mortga^  on  unencumbered 
re^  estate  held  in  fee  simple,  or  in  the  pub- 
lic stodcs  or  bonds  of  the  United  States,  or 
state  stocks  or  bonds,  first-mortgage  railroad 
bonds,  and  city  bonds,  in  either  of  which 
they  may  make  investments  in  their  discre- 
tion, having  resard  to  the  best  interest  of 
my  estate.  And  I  hereby  vest  all  the  rights 
and  title,  power,  authority,  control,  or  direc- 
tion and  discretion  conferred  upon  any  of  my 
said  executors  and  trustees  in  the  survivors 
and  survivor  of  them,  and  in  any  adminis- 
trators and  administrator  with  the  will  an- 
nexed, to  whom  letters  may  be  granted,  or 
to  any  trustee  or  trustees  who  may  be  ap- 
pointed by  the  competent  court  on  the  death 
of  my  said  executors  hereinabove  named,  and 
the  survivors  and  survivor  of  them,  or  on 
anv  other  contingency  by  which  my  said  ex- 
ecutors, and  the  survivors  and  survivor  of 
them,  shall  become  incapable  of  acting  or 
cease  to  act." 

The  other  facts  in  the  case  appear  in  the 
opinion. 

Mes9r9.  William  D.  Onthrie  and  WU- 
liam  F.  Moore,  for  appellant: 

McljOHih  v.  Hunt,  154  N.  Y.  179,  39  L.  R. 
A.  230,  48  K.  E.  548,  must  be  deemed  con- 
trolling unless  distinguished  on  some  really 
substantial  ground. 

In  cases  of  doubt  or  ambiguity  the  law 
presumes  in  favor  of  a  child,  as  against  the 
eUircs  of  collateral  relatives. 

As  between  life  tenant  and  remainderman, 
any  increase  in  value  is  wholly  for  the  bene- 
fit of  the  remainderman,  and  any  shrinkage 
or  depreciation  must,  in  tui*n,  be  borne  by 
him,  and  not  made  good  at  the  expense  of 
the  life  tenant. 

Re  Oerry,  103  N.  Y.  445,  9  N.  E.  236. 

When  providing  for  his  only  daughter,  tes- 
tator intended  tnat  the  means  bequeathed 
for  her  support  should  not  be  diminished  in 
order  to  provide  a-  sinking  fund  for  the  bene- 
fit of  the  remaindermen. 

Johnwm  ▼.  Brosington,  156  N.  Y.  181,  50 
K.  E.  859. 
43L.B.  A. 


People  em  rel,  Cornell  Umvereiiy  v.  Da^ 
venport,  117  N.  Y.  549,  23  N.  E.  664,  is  anr 
authority  on  oonfitruction  directly  in  point. 

The  court  decided  that  under  the  language- 
used  the  whole  of  the  interest  received^ 
should  be  paid  by  the  comptroller,  and  no- 
part  of  it  should  be  set  apart  for  the  purpose 
of  making  good  the  charge  of  the  comptrol- 
ler against  the  income  of  the  fund. 

Re  New  York  Life  Ine.  d  T.  Co,.  24  Misc^ 
71,  63  N.  Y.  Supp.  320. 

The  weight  of  decisions  in  the  inferior  tri- 
bunals is  clearly  in  favor  of  the  life  tenant. 

Bergen  v.  Yaleniine,  63  How.  Pr.  221; 
Whiitemore  v.  Beekman,  2  Dem.  275;  Re- 
Pollock,  3  Redf.  100;  Re  Hutchinson,  N.  Y. 
L.  J.  Feb.  29,  1892;  New  York  Life  Ine.  d  T, 
Co.  V.  Kane,  17  App.  Div.  542,  46  N.  Y.  Supp. 
643 ;  Re  New  York  Life  Ina.  d  T,  Co,  24  Misc. 
71,  53  N.  Y.  Supp.  382. 

Outside  of  New  York  the  weight  of  author- 
ity is  equally  in  favor  of  the  life  tenant. 

Hementcay  v.  Hemenioayj  134  Mass.  446  r 
New  England  Trust  Co,  v.  Eaton,  140  Mas6.. 
532,  4  N.  E.  69;  Bhaw  v.  Cordis,  143  Mass.. 
443,  9  N.  E.  794;  Fumess's  Estate,  12  Phila.- 
130;  Bite  v.  Hite,  93  Ky.  257,  19  L.  R.  A, 
173,  20  S.  W.  778. 

Mr.  William  H.  Band,  Jr.,  with 
Messrs,  Alexander  T.  Mason  and  Henrj- 
R.  Hoytv  for  respondents: 

The  actual  income  derived  from  a  fund  in- 
vested in  securities  purchased  at  a  premium* 
is  what  the  fund  earns,  remaining  itself  in- 
tact, and  not  the  entire  interest  received  an- 
nually from  the  securities. 

So  much  only  of  the  moneys  received  an- 
nually on  bonds  purchased  at  a  premium< 
must  be  treated  as  income,  as,  according  to 
computations,  the  investment  is  found  tof 
produce;  the  residue  belongs  to  the  princi- 
pal. 

Farwell  v.  Tweddle,  10  Abb.  N.  C.  94; 
People  em  rel,  Cornell  University  v.  Daven^ 
port,  30  Hun,  177 ;  New  York  Life  Ins.  d  T. 
Co.  V.  Kane,  17  App.  Div.  542,  46  N.  Y.  Supp. 
643;  Wright  v.  White,  136  Mass.  470. 

It  was  the  intention  of  Jesse  Hoyt  to  be- 
queath over  to  his  nephews  and  nieces,  ujjon' 
the  death  of  Mary  Irene  Hoyt,  the  specific 
sum  of  $1,260,000,  or  its  equivalent  in  secur- 
ities, and  to  give  his  daughter  during  her 
life  no  more  than  the  net  income  actually 
earned  by  that  sum. 

The  usual  purpose  of  a  testator  in  provid- 
ing for  a  beneficial  interest  in  a  trust  estate- 
is  that  the  net  income  only  shall  be  appli- 
cable, and  that  the  corpus  or  capital  of  the 
trust  estate  shall  remain  intact  until  the 
trust  shall  have  determined. 

Re  Alhertson,  113  N.  Y.  434,  21  N.  E.  117 ; 
Reynal  v.  Thehaud,  54  N.  Y.  S.  R.  144,  23  N. 
Y.  Supp.  015;  New  York  Life  Ins.  d  T.  Co, 
V.  Kane,  17  App.  Div.  542,  45  N.  Y.  Supp. 
643. 

The  trustees  were  authorized  to  establish 
and  maintain  the  sinking  fund,  and  to  make 
the  reservations  of  interest. 

It  is  the  duty  of  the  trustees  to  keep  the 
corpus  of  the  trust  fund  intact  as  far  as  pos- 
sible, and  for  this  purpose  they  have  the 
right  to  establish  and  maintain  a  sinking 
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fund  from  that  portion  of  the  moneys  re- 
oeived  by  them  annually  on  securities  pur- 
chased at  a  premium,  which  is  not  annual 
income  earned  by  the  investment,  to  make 
^ood  the  premiums  paid  for  such  securities, 
and  to  cover  the  deficiency  in  the  principal 
of  the  trust  fund,  which  will  necessarily  oc- 
cur when  the  securities  are  paid  off  at  their 
maturity. 

Farwell  v.  TueddU,  10  Abb.  N.  C.  94; 
Rcynal  v.  Thehaud,  64  N.  Y.  S.  R.  144,  23  N. 
Y.  Supp.  615;  New  Engl^^id  Trust  Co.  v.  Ea- 
ton,  140  Mass.  632,  4  N.  E.  69;  Stevens  v. 
Melcher,  152  N.  Y.  551,  46  N.  E.  965;  New 
York  Life  Ins.  d  T.  Co.  v.  Kane,  17  App. 
Div.  542,  45  N.  Y.  Supp.  543. 

The  appellant  is  barred  and  equitably  es- 
topped, by  the  decrees  entered  upon  the  sev- 
eral accountings  of  the  trustees  heretofore 
had,  from  raising  or  litigating  the  questions 
which  she  has  presented  upon  this  account- 
ing as  to  the  right  of  the  accountants  to 
make  the  reservation  of  interest  moneys. 

The  decree  of  a  surrogate  having  jurisdic- 
tion, until  opened  and  set  aside,  has  the 
«ame  conclusive  effect  as  a  judgment  of  any 
other  coui't. 

Re  Hood,  90  N.  Y.  512. 

The  judgment  or  decree  of  a  court  pos- 
■sessing  competent  jurisdiction  is  final  and 
<fonclusive  upon  the  same  parties,  not  only 
AS  to  the  subject-matter  thereby  actually  de- 
termined, but  as  to  every  other  matter  which 
the  parties  might  have  litigated  in  the  cause, 
and  which  they  might  have  had  decided. 

Embury  v.  Conner,  3  N.  Y.  511,  53  Am. 
Dec.  325;  Le  Ouen  v.  Oouvemeur,  1  Johns. 
€as.  430,  1  Am.  Dec.  121 ;  Blair  v.  Bartlett, 
75  N.  Y.  150,  31  Am.  Hep.  455;  Newton  v. 
^ook,  48  N.  Y.  076;  Goehcl  v.  Iffla,  HI  N. 
Y.  170.  18  N.  E.  649. 

If  the  determination  of  a  question  is  nec- 
•essarily  involved  in  the  judgment,  it  is  im- 
material whether  it  was  actually  litigated 
or  not. 

Lorillard  v.  Clyde,  122  N.  Y.  41,  25  N.  E. 
292 ;  Jordan  v.  Van  Epps,  85  N.  Y.  427 ; 
Smith  V.  Smith,  79  N.  Y.  634;  Freeman, 
Judgm.  §  248 ;  Wells,  Res  Adjudicata,  24^- 
251. 

The  estoppel  of  a  former  judgment  ex- 
tends to  every  material  matter  within  the  is- 
'  sues,  which  was  expressly  litigated  and  de- 
termined, and  also  to  those  matters  which, 
although  not  expressly  determined,  are  com- 
prehended and  involved  in  the  thing  express- 
ly stated  and  decided,  and  whether  they  were 
or  were  not  actually  litigated  or  considered. 

Pray  v.  Hegeman,  98  N.  Y.  351 ;  Campbell 
Printing  Press  d  Mfg.  Co.  v.  Walker,  1 14  N. 
Y.  7,  20  N.  E.  625;  Griffin  v.  Long  Island  R. 
Co.  102  N.  Y.  449,  7  N.  E.  735. 

The  general  principles  of  the  law  of  waiver 
and  estoppel  apply  to  the  administration  of 
trusts,  and  control  both  the  beneficiary  and 
the  trustee. 

27  Am.  &  Eng.  Enc.  Law,  p.  270;  (Graves 
V.  Craves,  2  Paige,  62 ;  Jordan  v.  Van  Epps, 
85  N.  Y.  427. 

Mr.  P.  Teonuseli  Sberuan,  also  for  re- 
spondents : 

The  action  of  the  trustees  in  establishing 
43  L.  R.  A. 


and  maintaining  the  sinking  fund,  and  in 
making  the  payments  thereto  as  in  the  ac- 
count herein  set  forth,  was  legal  and  proper 
because  in  accordance  with  the  intention  of 
the  testator. 

McLouth  V.  Hunt,  154  N.  Y.  179,  39  L. 
R.  A.  230,  48  N.  E.  548;  New  England  Trust 
Co.  V.  Eaton,  140  Mass.  534,  4  N.  E.  69. 

The  life  tenant  is  equitably  estopped  from 
claiming  the  interest  and  income  paid  into 
the  sinking  fund. 

Dezell  V.  Odell,  3  ffiU,  215,  38  Am.  Dec. 
628;  Welland  Canal  Co.  v.  Hathaway,  8 
Wend.  483,  24  Am.  Dec.  51 ;  Plumb  v.  Cat- 
taraugus County  Mut.  Ins.  Co.  18  N.  Y.  392, 
72  Am.  Dec  520. 

A  false  representation,  or  a  concealment  of 
a  matci'ial  fact,  or  a  design  to  mislead,  is 
not  necessary. 

BrookJiaven  v.  Smith,  118  N.  Y.  640,  7  L. 
R.  A.  755,  23  N.  E.  1002;  Continental  Nat. 
Bank  v.  National  Bank,  50  N.  Y.  575;  Blair 
V.  Wait,  69  N.  Y.  113;  New  York  Rubber  Co. 
V.  Rothery,  107  N.  Y.  316,  14  N.  E.  269. 

Where  a  party  assented  to  a  change  or  vari- 
ation from  a  contract,  he  must  be  presumed 
to  have  known  that  the  other  party  or  par- 
ties relied  upon  his  consent,  and  he  is  es- 
topped from  withdrawing  his  consent  to 
their  harm  or  detriment. 

Thomson  v.  Poor,  i47  N.  Y.  402,  42  N.  K 
13. 

The  life  tenant  is  barred,  by  the  previous 
decrees  of  the  surrogate's  court,  from  object- 
ing to  all  payments  made  into  the  trust 
fund  prior  to  the  date  of  objecting. 

Re  Perkins,  75  Hun,  129,  62  nTy.  Supp. 
958,  Affirmed  in  145  N.  Y.  599,  40  N.  E.  165; 
Qarlock  v.  Vandevort,  128  N.  Y.  374,  28  N. 
E.  509. 

Bartlett,  J.,  delivered  the  opinion  of  the 
court: 

The  principal  question  submitted  for  our 
determination  relates  to  the  premium  on 
bonds  in  which  the  trust  estete  has  been  in- 
vested. It  is  insisted  on  behalf  of  the  ap- 
pellant, Mary  Irene  Hoyt,  that  she  is  en- 
titled to  the  entire  income  earned  by  the  trust 
fund.  The  trustees  claim  that  there  should 
be  deducted  from  this  income  a  certain  sum 
each  year  to  meet  the  "wearing  away**of  the 
premium  as  the  bonds  approach  the  date  of 
falling  due,  in  order  that  the  remaindermen 
may  be  protected,  and  the  principal  of  the 
trust  fund  turned  over  to  them,  at  the  fall- 
ing in  of  the  life  estate,  -unimpaired.  Tliis 
matter  was  originally  sent  to  a  referee,  who 
decided  in  favor  of  the  trustees.  The  sur- 
rogate's court  of  the  county  of  New  York  re- 
versed this  decision,  holding  in  favor  of  the 
life  tenant.  The  appellate  division  reversed 
the  decree  of  the  surrogate's  court. 

In  order  to  determine  the  question  pre- 
sented by  this  appeal,  it  is  necessary  to  con- 
sider the  facte  surrounding  the  execution  of 
the  will.  The  testetor  was  a  man  of  very 
large  wealth,  estimated  at  from  six  to  eight 
millions  of  dollars,  nearly  the  entire  amount 
of  which  he  bequeathed  to  his  brothers  and 
their  children.  For  some  reason  that  is  not 
disclosed  by  this  record,  but  which  we  must 
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assume  was  sufficient,  the  testator  made  a 
ftrj  peeuliar  will,  so  far  as  his  only  child 
and  daughter  was  concerned.  By  the  fourth 
•clause  thereof  he  directed  that  the  sum  of 
^1,250,000  should  be  appropriated  from  his 
•estate  and  held  in  trust  for  the  use  and  ben- 
•efit  of  his  daughter  during  her  life.  The 
trustees  were  directed  to  collect  and  receiye 
the  interest,  dividends,  and  income  there- 
from, and  from  each  and  every  part  thereof, 
jind  to  app]y  to  her  use,  for  and  during  her 
natural  life,  in  the  most  bounteous  and  lib- 
•eral  mauaer  as  to  expenditure,  and  so  as  to 
promote  her  convenience  and  comfort  and 
^tify  her  reasonable  desires.  Hie  testator 
further  provided  that  the  principal  sum,  or 
ihe  securities  in  which  the  same  shall  be  in- 
vested, and  any  surplus  of  income  there- 
from, should,  upon  his  daughter's  death,  go 
to  certain  nephews  and  nieces.  It  will  thus 
be  observed  that  the  daughter,  while  entitled 
to  receive  the  interest  upon  a  very  consider- 
able sum  in  order  to  meet  most  lavish  an- 
nual expenses,  was  not  given  outright  any 
portion  of  the  millions  constituting  her  fa- 
ther's estate.  In  the  light  of  these  facts,  we 
are  called  upon  to  determine  the  intention 
of  the  testator  when  drafting  the  fourth 
clause  of  his  will. 

It  is  insisted  by  the  trustees  that  it  was 
the  intention  of  Jesse  Hoyt  to  beaueath  over 
to  his  nephews  and  nieces,  upon  the  death  of 
Mary  Irene  Hoyt,  the  si>ecific  sum  of  $1,250,- 
000,  or  its  equivalent  in  securities,  and  to 
give  his  daughter  during  her  life  no  more 
than  the  net  iiloonie  actually  earned  by  that 
eum.     It  is  urged  by  the  daughter's  counsel 
that  not  only  was  it  testator"s  intention  to 
give  the  entire  income,  but  that,  in  case  of 
doubt  or  ambiguity  the  law  presumes  in  fa- 
vor of  the  child  as  against  the  claims  of  col- 
lateral relatives;  or,  in  other  words,  that,  if 
the  probabilities  and  indications  are  equal 
on  each  side  as  against  the  other,  the  just  in- 
•clination  of  the  courts  will  favor  the  child. 
By  the  eleventh  subdivision  of  the  will,  the 
testator  directed  his  executors  to  distribute 
or  retain,  without  a  sale,  all  such  stocks  or 
securities  as  he  might  have  at  the  time  of 
his  decease,  which  they  thought  expedient  to 
hold,  but  that  they  should  not  make  any  new 
or  other  investments,  excepting  only  in  first- 
mortgage  bonds  and  mortgages  on  unencum- 
bered real  estate,  or  in  the  public  stocks  or 
bonds  of  the  United  States,  or  state  stocks 
or  bonds,  first-mortgage  railroad  bonds,  and 
city  bonds.    In  creating  this  trust  fund  for 
the  daughter,  it  appears  that  the  trustees 
decided  not  to  set  apart  any  of  the  securities 
held  by  the  testator  at  the  time  of  his  de- 
cease, but  took  the  sum  of  $1,250,000  in  cash, 
and  invested  it  chiefiy  in  government  4  per 
-cent  bonds  and  railroad  bonds  at  a  high 
premium.     This  premium  in  two  purchases 
reached    29    per   cent   for   the   government 
'bonds,  and  33^4  per  cent  for  some  of  the 
railroad  bonds.    The  result  was  that  nearly 
$245,000   was    absorbed  by    the    premium. 
The   trustees  decided   that  the  life  tenant 
-ought  to  bear  the  entire  loss  thus  imposed 
upon  the  fund.  and.  under  expert  computa- 
tion, have  kept  back  annually  from  the  in* 
43  L.  R.  A. 


come  the  sum  of  $8,039  as  a  sinking  fund  to 
make  good  the  premium  that  will  have  worn 
away  when  the  bonds  fall  due. 

The  courts  of  our  own  state,  of  other 
states,  and  of  England  have  discussed  this 
question  in  various  phases  as  to  the  rights 
of  the  life  tenant  and  the  remainderman,  and 
some  of  the  decisions  are  conflicting,  and  not 
to  be  reconciled.  This  court,  in  the  recent 
case  of  MoLouth  v.  Hunt,  154  N.  Y.  179,  39 
L.  R.  A.  230,  48  N.  £.  548,  had  occasion  to 
examine  tliis  question  in  one  aspect  of  it,. 
Judge  O'Brien  writine  the  opinion.  He  then 
said:  "Notwithstanding  the  conflict  of  au- 
thority to  which  I  have  referred,  there  is 
one  principle  or  rule  applicable  to  this  case, 
with  respect  to  which  the  parties  are  all  at 
agreement,  and  that  is  that  the  questions 
are  not  to  be  determined  by  any  arbitrary 
rule,  but  by  ascertaining,  when  that  can  be 
done,  the  meaning  and  intention  of  the  testa- 
trix, to  be  derived  from  the  language  em- 
ployed in  the  creation  of  the  trust,  from  the 
relations  of  the  parties  to  each  other,  their 
condition,  and  all  the  surrounding  facts  and 
circumstances  of  the  case." 

In  considering  the  surrounding  facts  and 
circumstances  in  the  case  at  bar,  to  which 
we  have  already  alluded,  it  is  reasonable  to 
infer  that  the  testator  intended  in  this  sole 
provision  for  his  daughter  that  she  should 
reoeive,  as  he  expressed  it  in  the  fourth  sub- 
division of  the  will,  "the  interest,  dividends, 
and  income  therefrom,  and  from  each  and 
every  part  thereof,"  referring  to  the  trust 
fund.  He  expresses  his  desire,  in  clear  and 
uiunistakable  language,  to  provide  for  her  in 
the  ''most  bounteous  and  liberal  manner  as 
to  expenditure,  and  so  as  to  promote  her  con- 
venience and  comfort  and  gratify  her  reason- 
able desires."  He  directs  that  upon  the 
death  of  his  daughter  all  moneys  set  apart 
for  her  use,  "or  the  securities  in  which  the 
same  shall  be  invested,"  shall  be  disposed  of 
in  a  certain  manner. 

It  seems  auite  apparent  that  the  testator 
contemplated  that  the  trust  fund,  or  a  por- 
tion of  it,  might  be  loaned  out  on  bond  and 
mortgage,  and  thus  not  lose  its  identity  as  a 
cash  sum;  while,  on  the  other  hand,  a  part 
of  it  might  be  placed  in  securities  at  a  pre- 
mium, in  which  event  the  remaindermen  were 
to  take  the  fund  as  invested.  It  is  fair  to 
assume  that  the  testator,  who  was  a  man  of 
rare  business  sagacity,  understood  all  the 
details  of  investing  large  sums  of  money,  and 
that,  if  he  had  intended  to  impose  upon  the 
income  of  his  daughter's  trust  fund  the  bur- 
den of  the  high  premium  incident  to  the 
class  of  securities  to  which  he  restricted  his 
trustees,  he  would  have  expressed  himself 
in  clear  language  to  that  effect.  It  seems 
to  us  very  obvious  that  the  testator  intended 
to  devote  to  his  daughter's  use  the  entire  in- 
come of  the  fund  which  he  set  apart  for  that 
purpose,  if  necessary,  and  that  the  disposi- 
tion of  the  prinoipai  after  her  death  was  a 
secondary  consideration.  The  remainder- 
men, nephews,  and  nieces  were  made  very 
wealthy  by  other  provisions  of  the  will.  If 
it  proved  necessary  to  promote  his  daugh- 
ter s   comenience  and   comfort  and   gratify 
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licr  reasonable  desires,  the  testator  seems  to 
have  employed  language  that  cannot  be  mis- 
construed in  this  connection,  and  dedicated 
the  entire  income  to  that  purpose.  It  is  true 
that  he  has  provided  that,  if  there  should  be 
any  surplus  of  the  income,  it,  together  witli 
the  moneys  constituting  the  trust  fund,  or 
the  securities  in  which  the  same  shall  be  in- 
vested, are  to  be  disposed  of  in  a  certain 
manner.  It  seems  quite  impossible,  in  giv- 
ing to  the  language  of  the  fourth  subdivision 
of  the  will  its  plain  and  ordinary  meaning, 
to  spell  out  an  intention  on  the  part  of  the 
testator  to  provide  a  sinking  fund,  to  be  de- 
ducted from  the  income,  in  order  to  make 
good  the  premium  paid  in  purchasing  the  se- 
curities. The  testator  evidently  regarded  a 
surplus  of  income  as  a  mere  possibility,  and, 
as  a  matter  of  precaution,  provided  for  the 
disposition  of  the  same.  He  also  seemed  to 
anticipate  that  the  principal  of  the  trust 
fund  would  pass  to  the  residuary  le^tees 
either  as  money  or  its  equivalent,  or  in  the 
form  of  investment  then  existing.  There  is 
no  language,  fairly  •  construed,  that  can  be 
considered  as  imposing  upon  the  trustees  the 
duty  of  turning  over  to  nephews  and  nieces 
the  full  sum  of  $1,250,000  in  cash  or  its 
equivalent. 

The  argument  of  the  trustees  seems  to  go 
to  this  extent:  That  if  they  had  seen  fit  to 
constitute  a  trust  fund  for  the  daughter  out 
of  the  investments  held  by  the  testator  at 
the  time  of  his  death,  or  to  have  invested 
cash  in  the  form  of  specific  mortgage  invest- 
ment on  real  estate,  where  it  woiuld  not  lose 
its  identity,  the  income  of  the  daughter 
would  be  subjected  to  no  diminution  on  ac- 
count of  premium ;  but  if  they  chose  to  take 
the  entire  trust  fund  in  cash,  and  invest  it, 
as  they  actually  did,  it  would  be  subjected 
to  a  loss  of  $8,000  and  more  a  year.  If  we 
are  right  in  the  conclusion  reached,  that  it 
was  the  intention  of  the  testator  to  impose 
the  loss  of  premium  upon  the  remaindermen, 
the  question  of  conflict  of  authority  in  the 
cases  cited  in  the  briefs  here  and  the  opinion 
below  is  unimportant. 

As  we  have  before  pointed  out,  the  deci- 
sion in  the  McLouih  Ca^c,  154  N.  Y.  179,  39 
L.  R.  A.  230,  48  N.  E.  548,  rested  wholly  up- 
on the  intention  of  the  testator,  as  derived 
from  the  face  of  the  will  and  tlie  surroimd- 
ing  circumstances.     We  take  the  same  course 


in  the  case  before  us,  and  decide  it  upon  the> 
special  facts  presented.  The  Appellate  di- 
vision placed  their  decision  upon  the  inten- 
tion of  the  testator,  and  reached  a  conclu- 
sion contrary  to  that  which  has  been  arrived 
at  by  this  court.  In  the  case  at  bar  the  lo9& 
involved  in  the  payment  of  this  heavy  pre- 
mium is  necessarily  apportioned  between  the 
life  tenant  and  the  remaindermen  to  this  ex- 
tent: The  life  tenant,  for  a  long  series  of 
years,  receives  interest  on  a  largely  reducer 
principal  sum,  and  the  remainderman  at  the 
end  of  that  period  loses  the  amount  of  the- 
premium  paid.  This  loss  of  the  remainder- 
man may,  however,  be  reduced  if  the  life  es- 
tate falls  in  before  the  bonds  mature,  ami 
while  they  are  still  quoted  at  a  large  pre- 
mium. The  manner  in  which  the  loss  shall 
be  borne,  occasioned  by  the  payment  of  pre- 
miums on  investing  the  principal  of  a  trust 
fund,  in  the  absence  of  any  expressed  inten- 
tion of  the  testator,  is  a  question  not  pre- 
sented by  this  record,  and  we  refrain  from 
discussing  it. 

An  additional  point  ifi  taken  by  the  re- 
spondents to  the  enect  that,  in  several  annu- 
al accountings  prior  to  the  one  now  before- 
the  court,  the  testator's  daughter  allowed^ 
the  reservation  of  a  portion  of  the  interest 
money  by  the  tru&tees  to  make  good  the 
amount  paid  from  the  principal  trust  fund 
for  premium  to  pass  imchallenged,  and  con- 
sequently the  decrees  therein  are  res  judicata 
in  this  proceeding,  and  prevent  her  from 
raising  the  question  at  this  time.  We  are 
of  opinion  that  this  point  is  liot  well  taken. 
The  decrees  in  the  former  accountings  are 
binding  upon  the  daughter  of  the  testator 
as  to  the  amounts  therein  involved,  and  wilfe 
not  be  affected  by  our  decision  herein,  but 
this  does  not  prevent  her  fr<»n  raising  the 
question  now  as  to  the  distribution  of  the 
money  in  the  hands  of  the  trustees.  Botr- 
ditch  V.  Ayrault,  138  N.  Y.  222,  231,  34  N. 
E.  514. 

llie  order  of  the  Appellate  Division  ap» 
pealed  from  should  he  reversed,  and  the  de- 
cree of  the  surrogate's  court  of  the  county 
of  New  York  affirmed,  with  costs  to  the  ap- 
pellant in  all  the  courts. 

All  concur,  except  Parker,  Ch.  J.,  anA 
Gray  and  Haiglit,  JJ.,  dissenting. 
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A.  Hall,  Deceased. 
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1.     The  probate  In  eonimon   form  of   a 
-vrill   under  statutes   making  It  an   exercise 


of  judicial  power,  and  the  judgment  con>- 
cluslve  as  to  all  matters  properly  cognizant 
In  tlie  probate  proceedings,  and  as  to  the- 
property  covered  by  tlie  will,  Is.  so  far  as  re- 
gards personalty,  within  the  provision  of  the 
United  States  Constitution  requiring  fuU 
faith  and  credit  to  be  given  in  each  state  to 
the  judicial  proceedings  of  every  other  states 


Note. — Effect  of  piohate  of  a  will  in  another 
state. 

I.  As  to  personal  property. 
IT.  Wills  of  real  estate. 
III.  Presumption, 
<&  L.  R.  A.  • 


IV.  As  to  full  faith  and  credit. 
V.  Conclusiven€H8  of  decree  of  prolate  frotm 
another  state. 

a.  Genevaliyi 

b.  After  filing  for  record. 
VI.  Classiileation  by  states. 
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(Ten  as  against  persona  not  made  parties  to 
the  proceeding. 

S.  Cowrts  frill  not  refuse  to  vive  effect 
to  statvtes  providing  for  the  recording  of 
foreign  wills,  and  giving  them  the  same  ef- 
fect as  if  made  and  proved  in  the  state,  be- 
cause such  effect  is  not  given  to  foreign  wills 
by  the  state  from  which  the  record  comes. 

S.  Tl»«t  promissory  notes  bea^eatlted 
by  frill  nre  secured  by  mortvnflrc  on 
real  estate  does  not  deprive  them  of  the  char- 
acter of  i)er8onaI  property  so  as  to  prevent 
their  passing  by  a  foreign  will  duly  pro- 
bated at  testator's  domicil,  and  recorded  in 
the  state  where  the  land  is  situated,  as  pro- 
Tided  by  the  laws  of  the  latter  state. 

(April  Term.  1890.) 

APPEAL  by  contestants  from  a  decree  of 
the  Probate  Court  for  Shelby  County  re- 
fusing to  certify  to  the  Circuit  Court  pro- 


ceedings resulting  in  the  filing  of  the  will  of 
Ferreba  A.  Hall,  which  had  been  probated  in 
the  state  of  Mississippi,  in  order  to  give  pe- 
titioners an  opportunity  to  contest  the  will. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Pierson  ft  Ewing  for  appellants. 

J/r.  J.  Iff.  Oregory  for  appellee. 

MoFarlandy  Special  Judge,  delivered  the 
opinion  of  the  court: 

This  case  involves  the  question  whether  a 
will  executed  and  probated  in  another  state, 
where  the  testatrix  was  domiciled,  and  after- 
wards certified  under  the  act  of  Congress, 
and  filed  and  recorded  in  this  state,  i.s  sub- 
ject to  the  contest  here,  under  our  statute. 
Mrs.  Ferreba  A.  Hall  died  during  the  month 
of  August,  1808,  in  Coahoma  county,  Missis- 
sippi, where  she  was  domiciled,  leaving  what 


I.  As  io  personal  property. 

In  Maxtin  v.  Stovall,  where  a  testator  was 
domiciled  in  Mississippi,  and  his  will  was  duly 
probated  there,  and  an  authenticated  copy  of 
ibe  proceedings  recorded  in  Tennessee,  and  an 
heir  brought  an  action  to  contest  the  same  In 
Tennessee,  the  petition  was  dismissed.  It  was 
held  that  the  action  of  the  probate  court  In 
Mississippi  was  final  and  conclusive  as  to  per- 
sonal property,  and  was  a  Judicial  proceed- 
ing under  U.  S.  Const,  art.  4,  |  1,  provid- 
ing that  full  faith  and  credit,  etc.  Miss.  Const. 
S  159,  giving  chancery  courts  Jurisdiction  of 
mattei-8  testamentary,  and  Miss.  Code,  |  1813, 
providing  for  probating  wills  in  the  chancery 
court  In  the  county  in  which  the  testator  re- 
sided, have  been  construed  to  the  eflPect  that  the 
probate  of  a  will  is  an  exercise  of  the  Judicial 
power.  Miss.  Code  1802,  |  1821,  provides  that 
aii  parties  Interested  shall  be  made  parties,  and 
those  made  parties  will  be  concluded,  and  S 
1822  provides  that  If  not  contested  within  two 
years  tlie  probate  will  be  conclusive.  The  court 
said :  'Again,  probate  proceedings  'are  proceed- 
ings in  rem/  and  the  Judgments  bind  all  per- 
sons, whether  parties  in  the  record  or  not  ;*'  and 
tluit  the  probate  could  not  be  opened  under 
Shannon's  Tenn.  Code,  ||  8016-3018,  provid- 
ing for  recording  wills  upon  authenticated  copies. 
This  decision  is  in  accord  with  the  general 
rule  that  a  decree  of  probate  from  another 
state  where  the  testator  was  domiciled  Is  con- 
clusive in  regard  to  personal  property.  As  to 
full  faith  and  credit,"  etc..  see  that  subdivi- 
sion. 

A  will  of  personal  property  must  be  valid  by 
the  law  of  the  testator's  domlcll,  to  be  ef- 
fective. Vamer  v.  Bevil,  17  Ala.  286;  Brock 
r.  Frank,  51  Ala.  85;  Goodman  v.  Winter,  64 
Ala.  410.  38  Am.  Rep.  13  ;  St.  James's  Church  v. 
Walker.  1  Del.  Ch.  284 ;  Latlne  v.  Clements,  3 
fia.  426 :  Knight  v.  Wheedon.  104  Oa.  300,  80  S. 
E.  794 :  Alexander's  Will,  1  Tucker,  114  (see  N. 
Y.  Code,  subd.  Clasailieation  "bp  States — New 
york)  :  Manuel  t.  Manuel,  18  Ohio  St.  458 ;  Hol- 
oian  ▼.  Hopkins,  27  Tex.  88;  Ford  v.  Ford,  70 
Wla  19.  33  N.  W.  188. 

So,  a  decree  of  probate  from  another  state  Is 
of  no  force  as  to  personalty  if  the  testator's 
domiell  Is  here.  Sturdlvant  v.  Nelll,  27  Miss. 
157 :  Wells  v.  Wells,  85  Miss.  638 ;  Wallace  v. 
Wallace.  8  N.  J.  Eq.  618. 

And  sach  decree  is  of  no  effect  If  the  will 
is  not  made  according  to  the  law  of  this  state, 
and  the  domicil  Is  here.     Nat  v.  Coons,  10  Mo. 
Z4Z :  Stewart  t.  Pettus,  10  Mo.  755. 
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And  a  decree  of  probate  in  another  state  Is 
not  eifectlve  until  filed  and  recorded  in  the  prop- 
er court  of  this  state.  Olney  v.  Angell,  5  R.  I. 
108,  73  Am.  Dec.  62. 

In  Vamer  v.  Devil,  17  Ala.  286,  It  was  said : 
"Our  statute,  which  provides  for  the  probate 
Ln  our  courts  of  authenticated  copies  of  foreign 
wills  which  have  been  proved  according  to  the 
laws  of  any  of  the  United  States,  or  of  any 
country  out  of  the  limits  of  the  United  States, 
was  not  designed  to  deny  to  our  courts  Juris- 
diction over  the  probate  of  the  original  will 
made  In  a  foreign  country,  but  disposing  of 
property  situated  here.  It  but  enlarges  the  Ju- 
risdiction of  the  court,  enabling  the  parties  to 
make  the  contest  upon  an  authenticated  copy  of 
a  foreign  will,  proved  according  to  the  law  of 
the  domicil,  in  the  same  manner  they  might 
have  done  upon  the  original." 

In  Brock  v.  Frank,  51  Ala.  85,  it  was  said 
that  Ala.  Stat.  1806,  Clay's  Dig.  508,  S  12,  pro- 
viding for  the  probate  in  this  state  of  wills 
proved  in  other  states,  and  providing  that  such 
wills  shall  be  liable  to  be  contested  and  con- 
troverted In  the  same  manner  as  the  original 
might  have  been,  was  construed  in  Varner  v. 
Ilevll,  17  Ala.  286,  as  enlarging  the  Jurisdic- 
tion of  Alabama  courts  of  probate  so  as  to  con- 
test a  will  of  a  testator  domiciled  abroad ;  but 
this  provision  was  omitted  from  the  Code  al- 
though providing  for  its  probate. 

A  will  of  persona]  property,  made  in  Penn- 
sylvania, although  the  property  may  be  In  Dela- 
ware, must  operate  according  to  the  laws  of 
Pennsylvania.  But  the  probate  of  a  nuncu- 
pative win  In  Pennsylvania  Is  not  sufficient  to 
give  it  any  effect  in  Delaware,  and  until  probate 
Is  made  In  that  state  the  will  cannot  be  con- 
sidered to  pass  any  property  there.  St.  James's 
Church  V.  Walker,  1  Del.  Ch.  284.  In  this  case 
the  court  said  that  upon  the  principle  that  per- 
sonal property  must  follow  the  domicil  of  the 
testator,  If  this  will  was  made  according  to  the 
laws  of  the  state  in  which  the  testator  was 
domiciled  at  his  decease,  even  though  all  the 
formalities  required  by  our  act  of  assembly  were 
not  observed.  It  is  sufficient  to  pass  personal  es- 
tate; but  in  order  to  give  It  efPect,  the  probate 
must  be  made  In  New  Castle  county  where  such 
property  Is  situated,  not,  indeed,  according  to 
the  requisites  of  our  statute,  but  according  to 
the  proof  required  by  the  law  of  the  domicil  of 
the  testator. 

Where  a  testator  domiciled  In  Ohio  made  a 
will  of  personalty  In  the  olographic  form  In 
Louisiana,  valid  in  that  state,  while  he  was 
there  for  business  purposes,  and  died  in  Ohio. 
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purported  to  be  a  last  will  and  testament, 
which  was  duly  probated  in  common  form 
as  such  on  the  22d  day  of  Augu&t,  1898,  in 
the  chancery  court  of  Coahoma  county,  Mis- 
sissippi. The  defendant,  William  H.  Stovall, 
was  named  as  the  executor  of  said  will,  and  on 
September  7,  1898,  he  filed  the  same  in  the 
probate  court  of  Shelby  county,  Tennessee, 
for  record,  and  the  same  was  ordered  filed, 
and  letters  of  administration  were  by  said 
court  ordered  to  be  issued  to  him  as  execu- 
tor. On  October  19,  1898,  Hugh  Martin  and 
wife,  Sallie  G.  Martin,  R.  J.  Cook,  a  minor, 
suin^  by  his  next  friend,  Hugh  Martin,  Paul 
Cook,  Walter  Cotter,  and  his  wife  Mary  Cot- 
ter, filed  their  original  petition  in  said  pro- 
bate court  of  Shdby  county,  Tennessee,  in 
which  they  set  out  the  facts  hereinbefore 
stated  in  reference  to  the  alleged  will  of  Mrs. 
Ferreba  A.  Hall,  and  further  BtaAed  that  they 


were  the  only  heirs  at  law  and  distributees 
of  the  said  Mrs.  Hall,  and,  as  such,  entitled, 
in  the  absence  of  a  will,  to  the  whole  of  her 
estate,  under  the  laws  of  the  states  of  Tennes- 
see and  Mississippi.  It  further  alleged  that  the 
paper  purporting  to  be  the  last  will  and  tes- 
tament as  aforesaid  was  not  valid,  bec&use 
Mrs.  Hall,  at  the  time  of  the  alleged  execu- 
tion thereof,  was  insane,  and,  by  reason  of 
said  insani^,  incapable  of  making  a  will, 
and  that  she  was  unduly  influenced  to  make 
said  will  by  the  said  William  H.  Stovall,  who 
is  named  as  executor  therein,  and  by  Mary 
Ann  Sparks  and  her  husband,  J.  H.  Sparks, 
acting  in  collusion  with  said  William  H. 
Stovall.  The  petition  prayed  that  the  said 
paper  alleged  to  be  the  last  will  and  testa- 
ment of  Mrs.  Hall  be  certified,  as  by  law  pro- 
vided, to  the  circuit  court  of  Shelby  county, 
where  the  same  might  be  contested  as  the  law 


an  authenticated  copy  of  tbe  will  and  probate 
In  Louisiana  should  not  have  been  admitted 
to  record  in  Ohio  as  a  will  of  personalty.  In 
order  to  be  valid,  it  should  have  been  executed 
according  to  the  laws  of  the  testator's  domlcil 
at  the  time  of  his  death.  It  was  held  that 
Ohio  act  1840,  I  28,  providing  that  authenti- 
cated copies  of  wills  executed  and  proved  ac- 
cording to  the  laws  of  any  state  relative  to  any 
property  In  this  state  may  be  admitted  to  record 
in  any  county  where  any  property  is  situated, 
and  authenticated  copies  so  recorded  ahall  have 
the  same  validity  as  wills  made  in  this  state  in 
conformity  to  the  laws  thereof  are  declared  to 
have,  did  not  authorize  the  record  of  such  will. 
Manuel  v.  Manuel,  13  Ohio  St.  458. 

And  the  validity  of  a  bequest  or  disposition 
of  personal  property  by  last  will  and  testament 
must  be  governed  by  the  law  of  the  testator's 
domlcU  at  the  time  of  his  death,  and  this  In- 
cludes, not  only  the  form  and  mode  of  the  exe- 
cution of  the  will,  but  also  the  lawful  power 
and  authority  of  the  testator  to  make  such  dis- 
position. Ford  V.  Ford,  70  Wis.  19,  83  N.  W. 
188. 

And  under  N.  J.  act  March  6,  1828,  Harrison, 
195,  authorizing  the  granting  of  letters  testa- 
mentary, on  certificate  of  probate  of  foreign 
wills,  and  giving  them  the  same  effect  as  if  the 
will  had  been  proved  by  the  subscribing  wit- 
nesses in  the  usual  manner  under  the  laws  of 
this  state,  a  will  made  In  New  Jersey,  where 
the  testator  lived  at  the  time  of  his  death, 
cannot  be  probated  here  on  a  probate  made  In 
Pennsylvania,  as  the  act  has  reference  to  for- 
eign wills  only.  Wallace  v.  Wallace,  8  N.  J. 
Eq.  618.  In  this  case  the  court  said :  "If  the 
will  were  a  will  of  personalty,  where  would  be 
the  opportunity  of  contesting  it  or  examining 
Into  the  sanity  of  the  testator?  And,  even  if 
it  were  a  will  of  lands,  the  privilege  of  contes- 
tation in  the  civil-law  courts  would  be  taken 
away.  It  is  no  answer  to  say  that  cases  of 
fraud  or  collusion  might  be  inquired  into.'* 

And  a  testamentary  disposition  of  movable 
property  must,  to  be  ralid  anywhere,  be  made 
according  to  the  local  law  of  the  testator's  dom- 
lcil at  the  time  of  his  death.  Barnes  v.  Brash- 
ear,  2  B.  Mon.  380. 

In  Goodman  v.  Winter,  64  Ala.  410,  88  Am. 
Rep.  13,  It  was  said  that  Clay's  (Ala.)  Dig. 
598,  I  12,  which  was  the  law  prior  to  1852, 
providing  that  the  validity  of  a  will  probated 
in  other  states  was  subject  to  be  contested  and 
controverted  as  the  original  might  have  been, 
manifestly  modified  the  general  principle  of  law 
applicable  to  the  probate  of  wills  of  personal 
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property,  that  the  sentence  of  a  tribunal  of 
competent  jarlsdiction  Is  binding  and  conclu- 
sive everywhere. 

A  decree  of  probate  from  another  state  is  not 
open  to  contest  where  a  will  of  personal  prop- 
erty Is  probated  at  the  domlcil.  Mabtin  v. 
Stovall;  Williams  v.  Saunders,  5  Coidw.  60: 
Nelson  v.  Potter,  50  N.  J.  L.  824,  15  Atl.  375 : 
Alexander's  Will,  1  Tucker,  114 ;  Dickey  v. 
Vann,  81  Ala.  425,  8  So.  195 ;  Helme  v.  Sanders, 
10  N.  C.  (3  Hawks)  566. 

And  where  the  court  in  another  state  had  Ju- 
risdiction of  the  probate  of  a  will  of  real  or 
personal  property,  such  probate  Is  a  Judgment 
in  rem,  and,  in  the  absence  of  statutory  provi- 
sions. Is  conclusive  in  Alabama  as  to  the  ca- 
pacity of  the  testator  and  the  due  execution  and 
validity  of  the  will.  Brock  v.  Frank,  51  Ala. 
89. 

So  In  regard  to  personal  property.  Good- 
man V.  Winter,  64  Ala.  410,  38  Am.  Rep.  13. 

Where  a  duly  certified  copy  of  a  will  probated 
in  Pennsylvania  is  offered  for  record  In  the 
county  court  of  Tennessee,  it  is  not  necessary  to 
proTe  the  same  as  an  original  will  in  the  state 
of  Tennessee  as  a  will  of  personal  property,  and 
It  Is  error  to  refuse  to  admit  the  certided  copy 
to  record.     Williams  v.  Saunders,  6  Coldw.  60. 

This  Is  on  the  ground  that  Tenn.  Code,  S§ 
2182-2185,  providing  that  where  any  foreign 
will  has  been  proved  according  to  the  laws  of 
this  state  in  a  court  of  the  United  States,  any 
person  interested  may  present  a  copy  duly  au- 
thenticated to  the  county  court  of  any  county 
In  the  state  where  the  land  or  estate  disposed 
of  by  will  is  situated,  and  thereupon  such  court 
may  order  the  same  to  be  filed  and  recorded, 
and  said  copy,  when  so  recorded,  shall  have  the 
same  force  and  effect  as  If  the  original  had  been 
executed,  proved,  and  allowed  In  this  state ;  and 
I  2190,  providing  that  persons  interested  to 
contest  the  validity  of  such  will  may  do  bo  in 
the  same  manner  as  though  it  had  been  orig- 
inally presented  for  probate  in  said  court,-^—were 
construed  to  mean  that  so  far  as  the  will  dis- 
poses of  personal  property  the  probate  court  of 
the  domlcil  of  the  testatrix  has  the  exclusive  Ju- 
risdiction to  decide  upon  the  validity  or  in- 
validity as  a  will  of  personal  property,  and  aa 
such  it  is  not  open  for  contest  In  the  courts 
of  Tennessee.  The  right  to  contest  the  validity 
of  wills  probated  in  a  foreign  state  Is  limited 
to  wills  of  real  or  Immovable  property.  It  is 
further  held  that  where  the  county  Jud^e  in 
Tennessee  found  all  the  facts  necessary  to  a  judg- 
ment or  decree,  that  the  entering  up  of  the  Judg- 
ment ordering  the  probate  to  record  was  mlxk* 
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directo.    WilliaBi  H.  StoTall,  the  executor 

A&ined  in  said  will,  appeared  by  his  attarney, 
and  moved  to  dismiss  the  said  petition,  as- 
signioig  as  the  ground  thereof,  stated  in 
various  fonns,  that  it  was  not  shown  in  said 
petition  that  the  alleged  testatrix  died  seised 
and  possessed  of  any  real  estate  in  the  state 
of  Tennessee,  and  that  the  probate  of  the 
will  IB  the  place  of  the  domicil  of  the  testa- 
trix was  Talid,  binding,  and  conclusive  upon 
all  parties  until  set  aside  in  the  court  where 
the  original  probate  was  had.  Thereupon 
the  original  petitioners,  having  obtained 
leave  of  the  court,  on  December  20, 1898,  filed 
their  amended  petition,  wherein  they  repeat 
U.e  allegation  of  the  original  petition;  and 
further  set  forth  that  the  said  Mrs.  Ferreba 
A.  HalU  at  the  time  of  her  death,  was  the 
owner  <yf  mortgages  upon  real  esta4;e  situ- 
ated in  Shelby  county,  Tennessee,  for  the  sum 


of  $5,000,  said  mortgages  having  been  orig- 
inally made  to  her  husband  James  S.  Hall, 
and  having  been  devised  by  him  to  his  said 
widow,  and  that  by  her  saia  alleged  will 
Mrs.  Hall  attempted  to  dispose  of  the  said 
mortgages  and  the  title  to  the  said  real  es- 
tate. The  executor  moved  to  dismiss  the 
amended  petition  upon  the  same  ground  as- 
that  for  dismissing  the  original  petition, 
and  upon  the  additional  ground  that,  said 
will  of  Mrs.  Hall  having  been  probated  in  the* 
chancery  court  of  Coahoma  county,  Missis- 
sippi, the  place  of  the  domicil  of  the  testa- 
trix, said  action  of  the  court  in  so  admittin^^ 
said  will  to  probate  was  final  and  conclusive^ 
under  8  1  of  art.  4  of  the  Ck>nstitution  of 
the  United  States,  which  declares  that  "full 
faith  and  credit  shall  be  given  in  each  state 
to  the  public  acts,  records,  and  judicial  pro- 
ceedings of  every  other  state."    The  court 


Isterial,  and  a  mandamos  should  be  sranted. 
IHd, 

So.  Lf  a  will  bequeathing  personalty  li  execut- 
ed according  to  the  laws  of  the  state  where 
tlie  testator  resided.  It  is  a  sufficient  bequest  of 
loch  personalty,  although  It  may  not  conform 
to  Uie  laws  of  the  state  where  the  personalty  Is 
situated.  E:nlght  v.  Wheedon,  104  Qa.  800,  80 
&  E.  704. 

IB  Montgomery  v.  MilUkln,  6  Smedes  &  M. 
151,  43  Am.  Dec  607,  a  will  was  made  and  pro- 
bated In  Kentucky,  and  proved  and  certified 
to  the  proper  court  In  Louisiana,  where  the  tes- 
tator was  domiciled,  and  it  was  held  in  Missis- 
sippi that  the  probate  was  valid  under  La.  Civ. 
Code,  art.  1589,  providing  that  a  will  is  valid 
if  executed  according  to  the  laws  of  the  place 
where  It  was  made. 

In  Morris  v.  Morria  27  Miss.  847,  it  was  said 
that  in  the  case  of  Montgomery  v.  MlUikln,  5 
Smedes  ft  M.  151,  43  Am.  Dec.  507,  the  law  ef 
Louisiana  provided  that  the  will  should  be 
▼alid  If  It  conformed  to  the  law  of  the  place 
where  It  was  made,  and  that  this  law  was  an 
exception  to  the  general  rule,  and  the  only  ques- 
t\GR  necessary  to  be  decided  was  whether  the 
will  was  valid  and  had  been  so  established  by 
the  proper  court  in  Louisiana.  "The  Judgment 
of  the  court  In  that  state  would  be  conclusive 
on  that  subject,  and  was  all  that  our  courts 
would  require  In  regard  to  the  personal  estate." 
And  the  court  said  that  the  question  In  that 
case,  in  regard  to  the  sale  of  lots  In  Mississippi, 
received  no  other  consideration  than  that  the 
sale  by  the  administrator  with  the  will  annexed 
was  void. 

A  contest  on  probate  as  to  domicil  of  tes- 
tator concludes  the  parties  thereto  when  the 
record  la  offered  In  another  state  to  obtain  revo- 
cation of  letters  of  administration.  Thomas  v. 
Uorrlsett,  76  Ga.  884. 

IL  WilU  of  real  estate. 

The  general  rule  Is  that  a  will,  In  order  to 
affect  real  estate,  must  conform,  In  Its  execution 
and  proof  of  the  same,  to  the  law  of  the  place 
where  the  land  Is  situated.  Robertson  v.  Pick- 
rell,  100  U.  S.  608,  27  L.  ed.  1040.  3  Sup.  Ct. 
Rep.  407 :  Blount  v.  Walker,  184  U.  S.  607,  83 
L.  ed.  1036,  10  Sup.  Ct.  Rep.  606;  Vamer  v. 
Berlt.  17  Ala.  286 ;  Goodman  v.  Winter,  64  Ala. 
410,  88  Am.  Rep.  18 ;  Dickey  v.  Venn,  81  Ala. 
425,  8  So.  105 ;  Crolly  v.  Clark.  20  Fla.  840 ; 
Latlne  t.  Clements,  3  Ga.  426 ;  Knight  t.  Whee- 
don,  104  Ga.  309,  80  S.  B.  794 ;  Key  v.  Harlan, 
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52  Ga.  476;  Evansville  Ice  &  Cold  Storage  Co. 
V.  WInsor,  148  Ind.  682.  48  N.  E.  592;  Sneed 
V.  Bwlng.  5  J.  J.  Marsh.  460,  22  Am.  Dec.  41 ; 
Cornellson  v.  Browning,  10  B.  Mon.  425 ;  Wil- 
liams V.  Jones,  14  Bush,  418 ;  Dupoyster  v.  Ga- 
gani,  84  Ky.  403,  1  S.  W.  652 ;  Brock  v.  Frank, 
51  Ala.  85 :  Keith  v.  Keith,  97  Mo.  224,  10  S.  W.. 
507 ;  Nelson  v.  Potter,  50  N.  J.  L.  324,  15  Atl. 
375 ;  LIndley  v.  ORellly,  60  N.  J.  L.  636,  1  L. 
R.  A.  79,  15  Atl.  379 ;  A0  Langbeln,  1  Dem.  448 ; 
Lockwood  V.  Lockwood,  51  Him,  837,  2  L.  R.  A. 
425,  3  N.  T.  Supp.  887  ;  Shearer's  Estate.  1  N.  Y. 
Civ.  Proc.  Rep.  455 ;  Roscoe  v.  John  L.  Roper 
Lamber  Co.  124  N.  C.  42,  82  S.  E.  889 ;  Jones 
V.  Robinson,  17  Ohio  St.  171 ;  Bailey  v.  Bailey, 
8  Ohio,  239 ;  Meese  v.  Keefe.  10  Ohio,  862 ;  Ilol- 
man  v.  Hopklna  27  Tex.  38 ;  E^  parte  Povall, 
3  Leigh,  816;  Thrasher  v.  Ballard,  33  W.  Va. 
285,  10  S.  B.  411 ;  Ford  v.  Ford,  70  Wla  19, 
33  N.  W.  188. 

In  the  absence  of  statute,  some  cases  hold  that 
a  decree  of  another  state  admitting  a  will  to 
probate  Is  of  no  effect  as  to  real  estate.  Robert- 
son V.  PIckrell,  109  U.  S.  608,  27  L.  ed.  1049,  3 
Sup.  Ct..Rep.  407;  M'CormIck  v.  Sulllvant,  10 
Wheat.  102,  6  L.  ed.  300 ;  Darby  v.  Mayer,  10 
Wheat.  465.  6  L.  ed.  367  ;  Apperson  v.  Bolton.  29 
Ark.  418;  Smith  v.  Shackleford,  9  Dana,  452; 
Budd  V.  Brooke,  3  GUI,  198.  48  Am.  Dec.  821. 

And  the  win  has  no  effect  until  proved  and 
allowed  In  this  state.  Pott  v.  Pennington,  16 
Minn.  509,  Gil.  460. 

The  probate  from  another  state  Is  of  no  effect 
If  the  will  Is  revoked  by  the  birth  of  a  child. 
Sneed  v.  Ewlng,  5  J.  J.  Marsh.  460,  22  Am.  Dec. 
41. 

And  such  probate  Is  of  no  effect  If  the  will 
Is  not  proved  according  to  the  law  of  the  place 
where  the  real  estate  Is  situated.  Cornellson 
V.  Browning,  10  B.  Mon.  425 ;  Knight  v.  Wheed- 
on,  104  Ga.  309,  30  S.  E.  794  ;  Nelson  v.  Potter, 
50  N.  J.  L.  824,  15  Atl.  875 ;  Shearer's  Estate,  1 
N.  Y.  Civ.  Proc.  Rep.  455 ;  Re  Langbeln,  1  Dem. 
448 ;  LIndley  v.  O'Reilly,  50  N.  J.  L.  636,  1  L. 
R.  A.  70,  15  Atl.  879 ;  Keith  v.  Keith,  97  Mo. 
224,  10  S.  W.  597;  Lockwood  v.  Lockwood,  51 
Hun,  837,  2  L.  R.  A.  425,  3  N.  T.  Supp.  887. 

And  Is  of  no  effect  until  proved  or  allowed  for 
record.  Graves  v.  Ewart,  99  Mo.  18,  11  S.  W. 
971 ;  Van  Syckel  v.  Beam,  110  Mo.  589,  19  S.  W. 
946. 

In  order  that  a  will  probated  In  one  state 
may  be  probated  In  another  as  to  real  estate,  it 
must  be  shown  that  Its  execution  complies  with 
the  laws  of  the  state  where  the  land  Is  situ- 
ated. Dublin  V.  Chadboum,  16  Mass.  438 :  Key 
V.  Harlan.  52  Ga.  476;  Williams  v.  Jones,   14 
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dismiseed  the  original  &nd  amended  peti- 
tions at  the  cost  of  the  petitioners,  and  de- 
nied to  said  petitioners  any  relief.  Said  pe- 
titioners have  sued  out  a  writ  of  error  from 
this  court  to  said  probate  court  of  Shelby 
t»unty,  Tennessee,  to  review  and  reverse  the 
fiaid  decree  of  the  probate  court  of  Shelby 
county  dismissing  their  petition. 

The  first  question  presented  by  the  conten- 
tion of  the  executor  is  that  the  action  of  the 
chancery  court  of  Coahoma  county,  Missis- 
sippi, was  final  and  conclusive,  under  §  1, 
art.  4,  of  the  Constitution  of  the  United 
States,  which  decrees  that  "full  faith  and 
credit  shall  be  given  in  each  state  to  the  pub- 
lic acte,  records,  and  judicial  proceedings  of 
every  other  state."  It  is  submitted,  in  sup- 
port of  this  contention,  that  the  Constitu- 
tion of  the  state  of  Mississippi  gives  the 
chancery  court  jurisdiction  of  all  matters 


testementary  and  of  sdminiBtrationy  under 
S  159,  Miss.  Const. ;  that  §  482  of  the  Anno- 
tated Code  of  Mississippi  carries  that  consti- 
tutional provision  into  effect;  and  that,  by 
§  1813,  of  the  Code  of  Mississippi,  wills  shall 
be  probated  in,  and  letters  testamentary 
granted  by,  the  chancery  court  of  the  county 
in  which  the  testator  had  fixed  his  place  of 
residence.  In  the  construction  of  these  sec- 
tions of  the  Code,  it  has  been  held  that  a 
probate  of  will  is  the  exercise  of  a  judicial 
power,  and  the  testament  cannot  be  admitted 
of  record  until  probated.  Fotheree  v.  Law- 
rence, 30  Miss.  416.  Section  1 82 1,  Miss. 
Code  1892,  provides  that  all  parties  inter- 
ested may  be  made  parties,  and  those  made 
parties  are  concluded.  Section  1822  gives 
two  years  to  contest  probate,  and,  if  not  con- 
tested within  that  time,  it  is  conclusive. 
Schlottman  v.  Hoffman,  73  Miss.  188,  18  So. 


Bush,  418 ;  Bailey  v.  Bailey,  8  Ohio,  2.30 ;  Jones 
V.  Robinson,  17  Ohio  St.  171 ;  Ex  parte  Povall, 
3  Leigh.  816 ;  Thrasher  v.  Ballard,  33  W.  Va. 
285,  10  S.  E.  411. 

And  the  validity  of  a  will  may  be  contested 
where  the  land  is  situated,  although  probated  In 
another  state.  Pennel  v.  Weyant,  2  Harr. 
(Del.)    501. 

And  an  action  may  be  maintained  to  set  aside 
the  probate  of  a  will  coming  from  another  state 
if  invalid  as  to  real  estate.  Lynch  v.  Miller, 
54  Iowa,  510,  6  N.  W.  740. 

The  same  was  said  to  be  the  rale  In  Otto  T. 
Doty,  61  Iowa,  23,  15  N.  W.  678. 

Where  a  will  probated  in  another  state  Is 
presented  for  record  to  the  probate  court  in  the 
state  in  which  realty  is  situated,  and  such  court 
upon  the  evidence  tinds  that  the  authentication 
ol  the  copy  is  sufficient,  its  adjudication  cannot 
be  collaterally  attaclced.  Calloway  v.  Cooley, 
50  Kan.  743,  32  Fac.  372. 

Where  a  will  probated  in  another  state  is  ad- 
mitted to  probate  as  a  will  of  real  estate  by  a 
county  court  upon  a  copy  and  a  certificate  of 
probate,  the  order  of  the  county  court  is  con- 
clusive, except  as  to  the  Jurisdiction  of  the 
court,  until  the  same  is  superseded,  reversed,  or 
annulled,  the  same  as  in  case  of  a  domestic 
will ;  and  the  fact  that  the  copy  does  not  show 
upon  what  proof  the  will  was  admitted  to  pro- 
bate by  the  foreign  court  does  not  render  the  or- 
der of  the  county  court  void.  Whalen  v.  Nls- 
bet,  95  Ky.  464.  26  S.  W.  188.  In  this  case  it 
was  proved  that  the  statute  where  the  will  was 
probated  prescribed  the  same  requisites  of  a 
valid  will  as  are  prescribed  in  Kentucky  for  a 
will  of  realty. 

A  will  made  In  New  York  and  probated  there, 
and  attested  by  two  witnesses,  will  be  a  valid 
disposition  of  real  property  in  Maine  if  the  pro- 
ceedings are  recorded  there,  under  Me.  Rev.  Stat, 
chap.  64,  S  12,  providing  that  a  will  executed  in 
another  state,  according  to  the  laws  thereof,  may 
be  presented  for  probate  in  this  state,  and  1 13, 
providing  that  a  will  proved  and  allowed  in  an- 
other state,  according  to  the  laws  thereof,  may  be 
allowed  and  recorded  in  this  state,  and  a  copy  of 
the  will  and  the  probate  duly  authenticated  shall 
be  produced  by  the  executor  to  the  Judge  of  pro- 
bate In  any  county  in  which  there  is  estate, 
real  or  personal,  and,  after  hearing,  the  judge 
may  order  the  copy  to  be  filed  and  recorded,  and 
{  14,  providing  that  such  will  shall  then  have  the 
same  force  and  effect  as  if  originally  proved  and 
allowed  in  the  same  court.  Lyon  v.  Ogden,  85 
Me.  374,  27  Atl.  258.  In  this  case  the  will, 
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If  made  and  probated  in  Maine,  would  not  have 
been  valid,  as  three  subscribing  witnesses  are 
required  in  Maine. 

It  was  the  Intention  to  give  all  wills  executed 
out  of  the  state,  according  'to  the  formalities 
required  by  the  law  of  the  place  where  executed, 
and  whether  of  real  or  personal  estate,  the  force 
and  effect  of  domestic  wills  to  pass  all  property 
situate  in  this  state,  under  Conn.  Stat,  of  Wills 
1856,  chap.  44,  act  of  1863,  chap.  7,  providing 
that  wills  devising  real  estate  executed  out  of 
this  state,  according  to  the  laws  of  the  state 
where  executed,  shall  be  as  effectual  to  pass 
property  as  though  executed  according  to  the 
laws  of  this  state.  Irwin's  Appeal,  33  Conn. 
128. 

And  a  decree  of  the  probate  court  In  New 
Hampshire  allowing  and  proving  a  will,  and 
a  subsequent  decree  of  the  probate  court  of 
Massachusetts  allowing  a  copy  of  the  will  with 
1)he  probate  thereof  in  New  Hampshire  to  be 
filed  and  recorded,  operate  as  final  and  conclu- 
sive upon  all  persons  as  to  all  questions  of  the 
validity,  including  that  of  the  capacity  of  a  mar- 
ried woman  to  make  a  will.  Parker  v.  Parker,  11 
Cush.  510.  In  this  case  it  was  held  that  the  de- 
cree of  the  court  of  probate  approving  the  will  of 
a  married  woman  is  conclusive  upon  the  heirs, 
and  they  cannot,  In  a  court  of  common  law,  deny 
the  legal  capacity  of  the  testatrix.  The  opin- 
ion does  not  clearly  show  whether  the  decree 
referred  to  was  the  decree  of  the  original  pro- 
bate or  the  decree  of  the  Massachusetts  court 
admitting  such  record  to  probate. 

Where  an  executor  presented  two  wills  for 
probate  in  New  York,  where  the  testatrix  died, 
having  real  estate  in  Massachusetts,  and  the 
earlier  will  was  allowed  and  the  other  rejected, 
the  probate  court  of  Massachusetts  had  no  au- 
thority to  require  the  executor  to  produce  the 
rejected  will.  Loring  v.  Oakey,  98  Mass.  267. 
In  this  case  the  court  said :  "There  is  much 
difllculty  in  determining  whether  the  will  sus- 
tained and  probated  in  the  domicil  of  the  tes- 
tatrix can  be  here  set  aside  in  favor  of  one  of 
later  date  already  disallowed  there ;  and  whether 
the  latter  will,  if  admissible  to  probate  here  for 
any  purpose,  should  be  allowed  to  operate  upon 
real  estate  in  Massachusetts  only,  or  also  upon 
personalty  in  this  Jurisdiction." 

In  Crusoe  v.  Butler,  36  Miss.  150,  it  was  held 
that  the  will  of  one  domiciled  in  Alabama,  and 
purporting  to  have  been  attested  by  three  wit- 
nesses, and  which  had  been  duly  proved  In 
Alabama,  was  properly  admitted  to  probate  in 
Mississippi,  and  was  effectual  as  to  lands  lying 
in  this  state,  although  the  authenticated  copy 
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893.  Section  1824:  If  after  probate  an  is- 
«ue  of  devieavit  is  made  on  trial  the  probate 
IB  good.  In  the  probate  of  a  will  in  Missis- 
sippi, some  direct  proof  that  the  testator  was 
of  sound  and  disposing  mind  must  be  given 
on  the  probate  of  a  will  even  in  common 
form.  Martin  v.  Perkins,  66  Miss.  204. 
Where  a  writing  has  been  probated  in  com- 
mon form  as  a  will,  it  muj»t  be  treated  as  the 
•€stabli8hed  will  of  deceased,  and  in  full  force 
and  effect,  until  overthrown  in  a  direct  pro- 
•ceeding.  Tucker  v.  Whitehead,  58  Miss.  762. 
It  is  also  held  that,  where  a  chancery  court 
is  given  special  jurisdiction  as  in  probate 
proceedings,  the  manner  of  exercising  this 
jurisdiction  does  not  affect  its  conclusive- 
ness.    1  Pom.  Eq.  Jur.  pt.  1,  chap.  1. 

It  would  seem,  therefore,  that,  linder  these 
•constitutional  and  Ck)de  provisions,  the  ad- 
mission to  probate  of  a  will  in  Mississippi 


is  the  exercise  of  a  judicial  power,  and  it! 
judgment  thereon  conclusive  in  Mississippi 
as  to  all  matters  properly  cognizant  in  the 
probate  proceedings  and  as  against  all  par- 
ties properly  before  the  court  in  the  proceed- 
ings, and  also,  as  a  proceeding  in  rem,  con- 
clusive as  to  the  property  covered  by  the  will 
itself.  The  question,  then,  is,  When  this  will 
is  offered  and  probated  in  the  state  of  Ten- 
nessee,* and  the  personal  property  actually 
and  constructively  in  Mississippi,  what  effect 
shall  be  given  to  this  judicial  proceeding  in 
the  state  of  Mississippi?  The  transmission 
of  property  by  will  is  m  many  important  par- 
ticulars different  from  the  transmission  of 
title  by  deed  or  other  proceedings.  '  The  pow- 
er to  dispose  of  property  by  will,  says  Judge 
Gray  in  Brettun  v.  Fox,  100  Mass.  234,  is  not . 
a  natural  nor  constitutional  right,  but  de- 
pends wholly  upon  the  statute,  and  may  be 


tiom  Alabama  showed  that  the  will  had  been 
proved  there  by  but  one  of  the  three  subscribing 
witnesses.  This  decision  was  placed  on  two 
grounds:  (1)  As  the  record  stated  that  the 
will  was  duly  proved  by  one  witness  and  was 
■admitted  to  probate,  and  it  did  not  affirmatively 
appear  that  that  witness  proved  only  the  at- 
testation by  himself  and  execution  in  his  pres- 
ence, It  will  be  presumed  that  he  testified  to 
«very  fact  necessary  to  due  execution ;  (2)  the 
'Copy  of  the  will  had  been  ordered  to  be  ad- 
mitted to  probate  and  recorded  in  the  probate 
•court  of  L.  county,  and  that  act  was  unassail- 
able collaterally. 

And  an  exemplified  copy  of  a  will  made  and 
probated  in  another  state  and  proofs  thereof, 
when  recorded,  are  equivalent  to  the  proof  of 
a  will  under  N.  Y.  Laws  1864.  chap.  311,  amend- 
ed by  Laws  1872,  chap.  680.  providing  that 
when  any  real  estate  within  this  state  shall  be 
•devised  by  any  person  residing  within  any  other 
state,  and  a  will  shall  have  been  admitted  to 
probate  in  this  state  and  recorded  where  ad- 
mitted to  probate,  an  exemplified  copy  may  be 
nHx>rded  In  the  surrogate's  office  in  this  state, 
where  the  real  estate  is  situated,  which  record, 
•or  a  copy  thereof,  shall  be  presumptive  evidence 
of  said  will,  and  of  the  due  execution  thereof. 
Bromley  v.  Miller,  2  Thomp.  &  C.  575. 

The  probate  of  a  will  was  held  sufficient  to 
pau  the  title  to  real  property  where  It  was 
probated  In  Mississippi  and  an  authenticated 
copy  filed  and  recorded  In  North  Carolina,  and 
The  record  of  the  Mississippi  court  was  prop- 
erly certified,  and  showed  that  the  will  was 
subscribed  by  two  witnesses ;  that  the  witnesses 
subscribed  in  the  presence  of  the  testator  and  at 
his  request ;  that  the  testator  at  the  time  of 
signing  the  will  was  of  sound  and  disposing 
memory  ;  and  that  he  was  over  twenty-one  years 
of  age;  although  the  examination  of  witnesses 
to  the  will  was  signed  and  certified  by  the  clerk 
separately  from  the  certificate  of  probate  made 
by  the  clerk.  It  was  held  that  this  compiled 
sufficiently  with  N.  C.  Code,  |  2140,  providing 
that  the  certificate  of  probate  shall  embody  the 
substance  of  proof  and  examination.  Roscoe  v. 
John  L.  Roper  Lumber  Co.  124  N.  C.  42,  82  S. 
B.  389. 

And  a  foreign  will  proved  according  to  the' 
laws  of  Tennessee,  as  required  by  Tenn.  Code, 
f  2182,  Is  snfficlent  to  pass  lands  and  other  es- 
tate In  Tennessee,  under  Tenn.  Code,  |  2185. 
Smith  ▼.  Nellson,  18  Lea,  461. 

And  a  will  duly  probated  In  another  state, 
and  execated  according  to  the  law  of  Tennessee, 
Is  operative  as  a  conveyance  of  lands  without 
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registration  there.  Bleidom  v.  Pilot  Mountain 
Coal  &  Min.  Co.  89  Tenn.  166,  15  S.  W.  737. 

The  courts  of  Virginia  are  not  restrained 
from  probating  a  will  by  which  lands  lying  in 
that  state  are  devised,  so  far  as  the  title  of 
lands  may  be  affected,  although  the  same  will 
may  have  been  declared  void  by  a  court  In 
North  Carolina,  on  account  of  incapacity  of  the 
testator,  or  for  any  cause  whatever.  Rice  v. 
Jones,  4  Call.  (Va.)  89. 

In  Swift  V.  Wiley,  1  B.  Mon.  114,  a  will  was 
made  and  probated  in  Missouri  affecting  land 
In  Kentucky,  and  a  suit  was  filed  In  the  chan- 
cery court  of  Kentucky  where  the  real  estate 
was  situated,  charging  fraud  In  the  execution, 
and  denying  that  It  was  published  according  to 
the  laws  of  that  state,  and  prayed  for  a  par- 
tition and  distribution  of  the  realty,  and  after 
the  Institution  of  the  suit  the  document  was 
recorded  In  the  clerk's  office  of  the  court  of  ap- 
peals according  to  the  provisions  of  Ky.  act 
1820  (Statute  Laws,  1548).  It  was  held  that 
the  attestation  of  the  will  was  sufficient  imder 
the  laws  of  Kentucky,  and  there  was  no  proof 
of  fraud  in  the  execution. 

The  distinction  Is  usually  made.  In  regard 
to  domicll,  that  the  term  Is  used  In  regard  to 
wills  of  personal  property,  and  they  must  be 
executed  according  to  the  law  of  the  domicll, 
and  wills  In  regard  to  real  estate.  In  the  ab- 
sence of  statute,  must  be  executed  in  compliance 
with  the  law  of  the  state  where  the  land  is 
situated.  But,  In  Mississippi,  while  this  dis- 
tinction in  some  cases  is  noted,  the  decisions 
are  on  the  theory  that  If  the  domicll  Is  In  Mis- 
sissippi the  will  must  be  probated  there,  either 
of  personalty  or  realty,  and  not  upon  the  usual 
ground  that  the  will  must  be  proved  according 
to  the  law  of  the  place  where  the  real  estate 
Is  situated.  So,  In  Bate  v.  Inclsa,  59  Miss.  513, 
it  was  held  that  a  certificate  of  probate  from 
Tennessee  of  a  will  whose  maker  was  domiciled 
in  Mississippi  could  not  be  probated  in  that 
state,  although  the  testatrix  died  In  the  other 
state  having  property  there.  In  this  case  the 
property  In  contest  was  real  estate,  and  It  was 
held  that  Mlsa  Code  1871,  |  1105,  providing 
that  authenticated  copies  of  wills  proved  ac- 
cording to  the  law  of  the  states  may  be  ad- 
mitted to  probate  in  Mississippi,  did  not  apply 
to  wills  made  by  citizens  domiciled  In  this  state. 

The  same  was  held  In  Sturdlvant  v.  Nelll,  27 
Miss.  157,  and  Morris  v.  Morris,  27  Miss.  847. 

In  Wells  V.  Wells,  85  Miss.  638,  It  was  held 
that  the  probate  In  Louisiana  of  the  will  of  a 
testator  who  died  there,  and  whose  domicll  was 
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eonferred,  taken  away,  or  limited  and  regu- 
lated, in  whole  or  in  part,  by  l^slature; 
"and  whatever  theory  we  adopt,"  says  the 
American  edition  of  Jarman  on  Wills,  "as 
to  the  origin  of  wills,  and  of  the  law  that 
governs  them,  th«y  have  become,  as  regards 
their  execution  and  probate  wholly,  and  as 
regards  their  construction  largely,  the  crea- 
tures of  statuto(ry  law."  3  JarmaUi^  Wills, 
721.  What  law  governs  where  there  is  a 
conflict  of  laws,  as  between  the  statutory  pro- 
visions of  the  several  states,  is  the  prime 
question  always  to  be  determined.  As  to  the 
testamentary  capacity  and  form  and  man- 
ner of  execution,  in  case  of  personalty,  the 
law  of  the  testator's  domicil  governs.  Story, 
Confl.  L.  S§  51,  61,  465 ;  Wharton,  Confl.  L.  8 
669;  Koberts,  Wills,  p.  625;  Jacob, Domicil,  5 
45.  As  to  real  property,  it  is  claimed  by  nmny 
that  the  same  nue  applies,  under  the  civil 


law,  as  to  personalty,  but  by  the  commoa 
law  it  is  governed  by  the  lew  loci  rei  Hta^ 
Story,  Confl.  L.  8  431 ;  Wharton,  Confl.  L.  I- 
469.  This  court  in  the  case  of  Williams  v. 
Saunders,  5  Coldw.  60,  which  will  be  referredr 
to  hereafter,  says:  "It  may  be  therefore 
said,  as  a  rule  of  law  alike  applicable  in  this^ 
country  and  in  England,  that  the  lew  lod  rei 
sita  governs  in  cases  of  immovable  or  real 
property,  and  the  lew  domtcUH  in  cases  of 
movable  or  personal  property."  The  reason 
for  this  rule  seems  to  be  that,  as  to  personal 
property,  it  follows  the  person  of  the  owner 
wherever  situated, — is  to  be  governed  by  the 
laws  of  the  domicil  of  the  owner;  and  this- 
rule  applies  to  all  questions  of  dispositiont 
by  will  as  well  as  other  means  of  disposition* 
Again,  probate  proceedings  "are  proceedings 
in  rem/*  and  the  judgments  bind  all  persons^ 
whether  parties  in  tiie  record  or  not.    Pat- 


In  Mississippi,   was  valid  as  to  his  property 
situated  In  Louisiana. 

In  Crusoe  v.  Butler,  86  Miss.  150,  It  was  held 
that  a  will  of  one  domiciled  in  Alabama,  and 
purporting  to  have  been  attested  by  three  wit- 
nesses and  duly  proved  in  Alabama,  was  prop- 
erly admitted  to  probate  in  Mississippi,  and  was 
effectual  as  to  land  there,  although  the  copy 
from  Alabama  showed  that  the  will  was  proved 
there  by  but  one  of  the  witnesses.  This  deci- 
sion was  on  the  ground  that,  as  it  did  not  af- 
firmatively appear  that  the  witness  proved  only 
the  attestation  by  himself,  it  will  be  presumed 
that  he  testided  to  every  fact  necessary,  and 
second,  that  as  the  copy  had  been  admitted  to 
probate  and  recorded  in  this  state,  that  act  is 
not  assailable  collaterally. 

III.  Presumption, 

The  decree  of  another  state  probating  a  will 
is  presumed  to  be  correct,  and  It  will  be  pre- 
sumed that  the  court  had  Jurisdiction.  House 
V.  House,  16  Tex.  698. 

And  such  decree  is  presumed  to  be  regular. 
Otto  V.  Doty,  61  Iowa,  28,  15  N.  W.  678. 

And  the  decree  will  be  presumed  to  have  been 
properly  allowed.  Crusoe  v.  Butler,  86  Miss. 
150. 

If  a  decree  of  another  state  probating  a  will 
is  allowed  for  record  on  insufficient  evidence,  it 
will  be  presumed  to  have  been  probated  for  per- 
Bonalty  only.  Dupoyster  v.  Gaganl,  84  Ky.  403, 
1  S.  W.  652. 

So,  a  decree  probating  a  will  in  another  state 
is  presumed  valid  as  a  will  of  personalty. 
(Stat.)     Williams  v.  Jones,  14  Bush,  418. 

In  Bowen  v.  Johnson,  5  R.  I.  112,  73  Am. 
Dec.  40,  it  was  held  that  a  decree  of  another 
state  was  only  prima  facie  evidence  of  the  valid- 
ity of  a  will. 

IV.  As  to  full  faith  and  credit. 

There  seems  tt>  be  a  conflict  of  authority  as 
to  the  effect  on  a  probate  of  a  will  in  another 
state  in  regard  to  U.  S.  Const,  art.  4,  {  1,  and 
act  of  Congress,  May  10,  1700,  providing  that 
full  faith  and  credit  shall  be  given  in  each 
state  to  the  records  and  judicial  proceedings  of 
every  other  state,  some  cases  holding  that  a  pro- 
bate of  a  will  Is  a  judicial  proceeding  entitled 
to  full  faith,  etc.,  in  other  states.  Some  cases 
deny  the  effect  on  real  estate  on  the  ground  that 
the  court  of  original  probate  had  no  Jurisdic- 
tion over  real  estate  In  another  state. 

A  proceeding  to  probate  a  will  Is  not  such  as 
falls  within  U.  S.  Const,  art.  6  (4),  f  1,  provid- 
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ing  full    faith    and    credit,   etc     Williams    v. 
Jones,  14  Bush,  418. 

United  States  Const,  art.  4,  |  1,  does  not  ex- 
tend the  operation  of  a  decree  of  probate  in  an* 
other  state  to  property  which  was  in  the  state 
at  the  time  of  the  death  of  the  testator;  «nd- 
such  decree  is  only  prima  facie  evidence  of  it» 
validity.  Bowen  v.  Johnson,  6  B»  Ii.  112,  78- 
Am.  Dec.  49. 

And  the  United  States-  Constitution  does  not 
extend  the  operation  of  the  probate  of  a  will  a» 
a  judicial  act  of  a  state  beyond  its-  own  terri- 
tory. Olney  v.  Angell,  6  IL  I.  198,  73  Am.  Dec 
62. 

Notwithstanding  the  constitutional  clause  a 
decree  probating  a  will  In  another  state  doe» 
not  affect  real  property  where  the  will  is  offered 
in  Georgia,  and  attested  by  only  two  witnesses. 
Key  V.  Harlan,  62  Ga.  476. 

In  Kobertson  v.  Pickrell,  100  U.  S.  608,  27  L. 
ed.  1049,  3  Sup.  Ct.  Rep.  407,  it  was  said  that 
the  act  of  Congress  declaring  the  effect  to  be- 
given  to  the  records  and  judicial  proceedings  of 
the  several  states,  does  not  require  that  they 
shall  have  any  greater  force  In  other  court* 
than  in  the  courts  of  the  state  from  which  they 
are  taken.  In  this  case  It  was  held  that  the 
probate  of  a  will  in  one  state  dOe»  not  estab- 
lish the  validity  of  the  will  a»  a  will  devising 
real  estate  in  another  state,  unless  the  laws  of 
the  latter  state  permit  it. 

In  Darby  v.  Mayer,  10  Wheat.  465,  6  L.  ed. 
367.  it  was  said  that  as  to  whether  full  falth> 
and  credit  should  be  given  a  probate  from  Mary- 
land in  Tennessee  under  U.  S.  Const.,  "the  rule^ 
could  not  be  applied  to  this  case,  since  the 
laws  of  Maryland  do  not  make  the  probate  here 
offered  evidence  in  a  land  cause  in  the  courts  ot 
that  state." 

Full  faith  and  credit  were  not  decided  in 
Blount  V.  Walker,  134  U.  S.  607,  88  H  ed.  1036. 
10  Sup.  Ct.  Rep.  600. 

But  where  the  court  of  another  state  had  ju- 
risdiction, and  the  will  was  duly  probated  there. 
It  cannot  be  contested  on  an  application  to  re- 
cord such  probate  proceeding  in  Vermont,  anif 
the  parties  cannot  show  the  Incapacity  of  the 
testatrix,  or  undue  influence,  under  U.  S.  Const, 
art.  4,  I  1.     Ives  v.  Salisbury.  56  Vt.  565. 

Under  the  Constitution  a  will  cannot  be  con- 
tested on  offering  for  flllng  and'  recording.  Har- 
ris V.  Harris.  61  Ind.  tTT.  (But  so  far  as  thl» 
refers  to  realty.  It  la  overruled  in  Evansvllle  Ice 
&  Cold  Storage  Co.  v.  WInsor,  148  Ind.  682,  4a 
N.  B.  692.) 

And  faith  and  credit  must  be  given  to  a  de» 
cree  of  anethev  state  ss>  against  parties  resist- 
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ton  T.  AlUaon,  7  Humph.  328;  SL  John'8 
Lodge  No.  1  v.  Callender,  26  N.  C.  (4  Ired. 
L)  335;  Sawyer  ▼.  Dozier,  27  N.  C.  (6  Ired. 
L)  97;  EiUoe  ▼.  Sherrill,  28  N.  C.  (6  Ired. 
L)  212.  In  Pinson  v.  Ivey,  1  Yerg.  349,  this 
court  says:  '^Proceedings  are  had  in  the 
nature  of  proceedings  in  rem,  and  without 
notice,  in  courts  admitting  wills  to  probate 
and  granting  administration,  and  the'  ex- 
pectancy of  heirs  and  distributees  swept 
away,  when  the  weakness  of  infancy  or  res- 
idence in  a  foreign  land  should  seemingly 
protect  tiiem,  because  of  the  permanent  po- 
litical consideration  that  the  rights  of  prop- 
erty thus  situated  should  be  speedily  set- 
tled by  a  le^  ascertainment  of  them.  All 
of  which  adjudications  are  directed  by  pub- 
lic policy  and  necessity,  regardless,  to  some 
extent,  of  priTate  riffhts."  And  in  Fry  ▼. 
Taylor,  1  Head,  695,  held  to  be  a  proceeding 


in  rem,  and  binding  upon  all  interested, 
whether  parties  or  not  The  proof  of  a  will 
has  been  held  to  be  a  proceeding  in  rem,  be* 
cause  it  determines  the  status  of  the  subject- 
matter  {Woodruff  V.  Taylor,  20  Vt.  65),  and 
is  conclusive  and  effectual  for  all  purposes 
{Crippen  ▼.  Dexter,  13  Gray,  330).  Wells,. 
Res  Adjudicata,  8  576. 

In  this  case  now  under  examination,  this 
record  does  not  disclose  the  fact  that  in  the 
proceedings,  in  the  state  of  Mississippi,  the 
parties  now  seeking  to  contest  the  validity 
of  those  proceedings  were  served  with  any 
notice  or  volimtarily  appeared  in  those  pro- 
ceedings, and  whatever  faith  and  credit  shall 
be  given  now  in  this  court  to  these  acts  and> 
judicial  proceedings  of  the  court  of  the  state 
of  Mississippi  must  be  given,  by  reason  of  the- 
injunction  of  the  Federal  Constitution,  as- 
a  proceeding  in  rem,  and,  under  the  prin^ 


log  original  probate.  Thomas  v.  Morrlsett,  76 
Ga.  384. 

The  probate  Is  a  judicial  act,  and  authenti- 
cates tbe  right  of  the  executor  to  sue  in  another 
itate  nnder  the  Federal  Constitution  and  act 
of  Congress.  Stephens  v.  Smart,  4  N.  C.  (1 
Car.  Law  Repoa.)  471 ;  Lancaster  v.  McBryde, 
27  N.  C.  (5  Ired.  L.)  421. 

And  the  same  was  said  to  be  the  mle  in 
Hyman  v.  Gaskins,  27  N.  C.  (5  Ired.  L.)  267. 

In  Crippen  v.  Dexter,  13  Gray,  380,  it  was 
held  that  a  decree  of  a  probate  court  of  another 
Bute,  admitting  to  probate  a  will  within  its  Jn- 
rifidlction,  is  conclusive  evidence.  If  duly  au- 
thenticated, of  the  validity  of  the  will  upon  an 
application  to  prove  it  In  this  state ;  even  when 
BO  notice  of  the  6ffer  of  the  will  for  probate 
waa  given.  If  by  the  law  of  that  state  no  such 
notice  was  required.  In  this  case  it  waa  said : 
"But  as  to  all  those  facts  which  are  necessary 
to  the  establishment  of  a  will,  in  whichever  form 
the  case  Is  entertained,  and  as  to  the  regularity 
of  the  proceedings  and  their  conformity  to  the 
law  of  the  state  or  ooontry  where  they  aro  had, 
the  Judgment  Itself  must  be  held  conclusive ;  it 
la  required  by  the  mle  of  the  Constitution  of  the 
Cnited  States,  which  requires  that  the  acts  and 
Jadiclal  proceedings  in  one  state  shall  be  re- 
spected in  the  courts  and  tribunals  of  others; 
and  by  the  mle  of  the  common  law,  giving  ef- 
fect to  Judgments  of  other  states,  where  they 
have  a  peculiar  Jurisdiction  In  case  of  proceed- 
ings •»  rem,  and  have  custody  of  the  subject- 
matter." 

The  same  faith  and  credit  are  given  to  the 
record  that  It  liad  in  the  state  from  whence  it 
ome.     Balfour  v.  Chew,  6  Mart.  N.  8.  517. 

A  decree  authenticated  under  the  act  of  Con- 
sreas,  and  the  proceedings  aro  presumed  to  have 
been  bj  competent  authority  and  in  conformity 
to  the  local  laws,  and  the  records  aro  evidence, 
aot  only  of  the  acts  of  the  court,  but  of  its  Ju- 
risdiction.    House  V.  House,  16  Tex.  598. 

Under  the  Constitution  and  act  of  Congress 
the  record  of  a  probate  of  a  will  in  another 
state  imports  absolute  verity  for  the  purpose  of 
evidence.  Balfour  v.  Chew,  6  Mart.  N.  S.  517 ; 
Halle  V.  Hill,  13  Mo.  612 ;  Lewis  v.  St.  Louis, 
69  Mo.  505,  Affirming  3  Mo.  App.  582 ;  Brad- 
•treet  v.  Kinaella,  76  Mo.  63 ;  Newman  v.  Wil- 
letta,  52  111.  08. 

V.  Oonelueivenue  of  decree  of  probate  from  am- 
other  etate, 

a.  GeneraUy, 
There  la  some  conflict  of  authority  as  to  the 
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conclusive  effect  of  a  decree  from  another  state 
probating  a  will.  This  is  due  in  some  cases  to 
the  constraction  placed  on  statutory  provi- 
sions, and  in  some  cases  to  the  question  of  doml- 
cll,  and  in  others  to  the  kind  of  property  af- 
fected. 

Some  cases  hold  that  the  decree  from  another 
state  is  not  conclusive,  and  that  the  will  la 
open  to  contest,  as  in  Kerr  v.  Moon,  9  Wheat.. 
565,  6  L.  ed.  161. 

And  the  decree  probating  a  will  as  to  land  is- 
open  to  contest.  Williams  v.  Saunders,  5- 
Coldw.  60. 

And  has  no  eflPect  as  to  land.  MTormlck  v. 
Sulllvant.  10  Wheat.  102.  6  L.  ed.  300 ;  Budd  v. 
Brooke,  3  Gill,  198,  43  Am.  Dec.  321. 

And  a  decree  of  probate  from  another  state-  * 
Is  not  conclusive  in  an    action    of    ejectment. 
Darby  v.  Mayer.  10  Wheat.  466,  6  L.  ed.  367 ; 
Fennel  v.  Weyant.  2  Harr.  (Del.)  501. 

And  such  a  decree  may  be  contested  on  oflPer^ 
ing  It  for  record.  Varner  v.  Bevil,  17  Ala. 
286;  Ives  v.  Allyn,  12  Vt  589;  Goodman  v. 
Winter,  64  Ala.  410,  38  Am.  Rep.  13  (prior  t» 
1852)  ;  B9  parte  Povall,  3  Leigh,  816 ;  Mark- 
well  V.  Thorn.  28  Wis.  548;  Re  Barr,  30  Ohio 
L.  J.  886 ;  Evansvllle  Ice  ft  Cold  Storage  Co.  v. 
Winsor,  148  Ind.  682,  48  N.  B.  592.  Overruling: 
Harris  v.  Harris,  61  Ind.  117.  As  to  roal  es- 
tate, see  subd.  VI.,  Indiana. 

And  in  Roberts  v.  rianagan,  21  Neb.  503,  32' 
N.  W.  563,  it  waa  said  that  such  a  decree  may 
be  attacked  by  a  direct  proceeding. 

And  a  decroe  of  another  state  is  only  prima 
facie  evidence  of  the  validity  of  the  will.  Bowen> 
V.  Johnson,  5  R.  I.  112,  73  Am.  Dec.  49. 

And  a  decroe  from  another  state  Is  of  no  ef- 
fect if  the  court  had  no  Jurisdiction,  or  If  the- 
probate  Is  obtained  by  fraud.  Allairo  v.  Allaire, 
37  N.  J.  L.  312. 

A  decree  from  another  state  rejecting  a  will' 
for  incapacity  of  the  testator  has  no  effect  oni 
probate  hero.     Rice  v.  Jones,  4  Call  (Va.)  89. 

And  a  decree  of  probate  in  another  state  re- 
jecting a  will  is  not  conclusive  as  to  personal* 
prc^erty  In  New  Tork.  Re  Gaines,  84  Hun, 
520,  32  N.  Y.  Supp.  398,  Affirmed  in  154  N.  T. 
747,  49  N.  E.  1097. 

And  such  a  decree  has  only  the  effect  of  a  pro- 
ceeding in  rem.    Ibid. 

And  a  decree  from  another  state  has  no  effect 
as  to  personalty  in  Rhode  Island  until  filed  and: 
recorded.  Olney  v.  Angell,  5  B.  I.  198,  78  Am. 
Dec.  62. 

And  a  decree  from  another  state  has  no  effect 
as  to  land  until  allowed  and  admitted  to  record!. 
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«iple8  of  the  oommon  law  discuBsed  above, 
statutes  have  been  passed  in  our  state  with 
reference  to  the  probate  of  wills  in  the  for- 
eign state,  and  are  as  follows:  Section  391tt, 
Shannon's  Code  Tennessee,  provides  for  the 
recording  of  a  will  in  Tennessee  upon  pre- 
senting a  copy  thereof,  duly  authenticated, 
and  says  that  when  so  recorded  it  shall  have 
the  same  force  and  effect  as  if  the  original 
had  been  executed  in  this  state,  and  proved 
•and  allowed  by  the  courts  of  this  state. 
Section  3917  provides  that  such  will,  if 
proved  according  to  the  laws  of  this  state, 
shall  be  sufficient  to  pass  land  and  other  es- 
tate. Section  3918  provides  for  the  authen- 
tication of  the  same  under  the  act  of  Con- 
gress. Section  3921  provides  that,  when 
there  shall  be  goods  and  chattels  in  this  state 
to  be  administered  under  such  sale,  the  execu- 
tors, or  some  one  of  them,  may  qualify  as 


such,  and  shall  give  bond,  with  surety,  as  re- 
quired in  cases  whore  the  will  was  made 
within  the  limits  of  this  state,  and  be  subject 
to  be  proceeded  against  as  in  other  cases. 
Section  3922  provides  that  any  person  inter- 
ested in  contesting  the  validity  of  such  will 
may  do  so  in  the  same  manner  as  though  it 
had  been  originally  presented  and  probated 
in  'said  court.  AU  of  these  provisions  are 
taken  from  the  act  of  1823. 

This  court  in  the  case  of  Williams  v.  Saun- 
derSj  5  Coldw.  60,  has  passed  upon  this  act  of 
1823,  brought  into  these  sections  of  the  Code. 
Says  Judge  Milligan:  "The  question  in- 
volves the  consideration  of  the  effect  of  a 
foreign  probate,  and  especially  the  effect  of 
the  probate  of  the  will  in  question  before  the 
'register  of  wills'  in  the  state  of  Pennsylvania. 
As  a  general  rule  of  law,  the  judgment  of  a 
probate  court  allowing  proof  of  a  will,  and 


Apperaon  v.  Bolton,  29  Ark.  418 ;  Pott  v.  Pen- 
nington, 16  Minn.  509,  Oil.  460. 

Such  a  decree  has  no  effect  until  allowed  and 
recorded.  Slayton  v.  Singleton,  72  Tex.  209, 
-9  8.  W.  876;  Walton  v.  Hall,  66  Vt.  455,  29 
AU.  803. 

In  Robertson  v.  Plckrell,  109  U.  S.  608,  27 
li.  ed.  1049,  3  Sup.  Ct.  Rep.  407,  it  was  said 
that  the  decree  of  probate  from  another  state 
has  no  greater  effect  than  In  the  state  where 
probate  was  allowed. 

If  a  will  probated  In  another  state  affects  real 
-and  x>er8onal  property,  and  Is  not  executed  so  as 
to  pass  real  property,  it  cannot  be  allowed  as 
to  personalty  only.  Dublin  v.  Chadbourn,  16 
Idass.  433. 

And  a  decree  from  another  state  Is  not  extra- 
territorial. Thrasher  v.  Ballard,  33  W.  Va. 
285,  10  S.  E.  411. 

As  to  whether  such  a  decree  can  be  set  aside 
Is  not  decided.     Lorlng  v.  Oakey,  98  Masa  267. 

As  to  whether  a  foreign  probate  is  effective 
where  the  will  is  not  in  accord  with  the  laws  of 
this  state,  is  not  decided.  Harrison  v.  Weather- 
by,  180  111.  418.  54  N.  B.  237. 

The  probate  of  a  will  in  the  state  of  Pennsyl- 
vania gave  it  no  validity  whatever  In  respect  to 
lands  in  Virginia  or  Ohio,  where  the  will  was 
-not  probated  in  such  states,  as  it  is  an  acknowl- 
edged principle  of  law  that  the  title  and  dis- 
position of  real  property  are  exclusively  settled 
l>y  the  laws  of  the  country  where  it  is  situated. 
M'Cormick  v.  Sulllvant,  10  Wheat.  192,  6  L.  ed. 
4J00. 

And  in  regard  to  wills  of  land  in  Maryland, 
courts  of  that  state  are  only  authorized  to  take 
probate,  and  if  title  to  land  is  claimed  under 
such  a  will  the  validity  of  the  will  must  be 
proved  by  other  evidence  than  a  mere  exempll- 
^ed  copy  of  its  probate  In  the  state  of  Virginia 
Budd  V.  Brooke,  3  Gill.  198,  43  Am.  Dec.  321. 

The  Maryland  rule  controls  in  the  District  of 
Columbia.  Robertson  v.  Plckrell,  109  U.  S. 
«08.  27  L.  ed.  1049.  3  Sup.  Ct  Rep.  407. 

Maryland  act  1798,  chap.  2,  art.  3,  providing 
that  an  attested  copy  of  a  will  recorded  In  any 
office  authorized  to  record  the  same  shall  be 
admitted  in  evidence  in  any  court  of  law  or 
equity,  provided  that  the  execution  of  the  orig- 
inal will  shall  be  subject  to  be  contested  until 
a  probate  has  been  had  according  to  this  act, — 
does  not  extend  to  a  will  of  lands  so  as  to  make 
the  probate  conclusive  evidence  in  an  action  of 
ejectment.  In  Tennessee.  Darby  v.  Mayer,  10 
Wheat.  465,  6  L.  ed.  367. 

The  testamentary  disposition  of  immovable 
property  must  conform  to  the  law  of  the  place 
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where  the  property  is  situated,  both  as  respects 
the  power  and  capacity  of  the  testator,  and  the 
forms  and  solemnities  required  to  give  the  will 
effect.  Varner  v.  Bevll,  17  Ala,  286.  (The  stat- 
ute which  allowed  this  contest  of  probate  from 
another  state  was  omitted  from  the  Code  in 
1852.) 

Under  Va.  Rev.  Code,  chap.  104,  S  16.  p.  378, 
providing  that  authenticated  copies  of  wills 
proved  according  to  the  laws  of  any  of  the 
United  States,  and  relative  to  any  estate  within 
this  commonwealth,  may  be  offered  for  probate 
In  the  general  court,  and  "the  proof  to  be  made 
by  the  witnesses  shall  be  conformed  to  the  na- 
ture of  the  case.  But  such  will  shall  be  liable 
to  be  contested  and  controverted  In  the  same 
manner  as  the  original  might  have  been," — If 
the  authenticated  copy  shows^that  the  will  has 
been  so  proved  in  another  state  as  that.  If 
proved  in  like  manner  by  witnesses  here.  It 
could  only  be  admitted  as  a  will  of  personalty. 
It  will  be  so  admitted  here ;  but  If  the  evidence 
taken  in  the  foreign  court  be  such  that  If  taken 
In  this  court  it  would  be  sufficient  to  establish 
it  as  a  will  of  lands,  it  will  be  admitted  to  pro- 
bate here  also  as  a  will  of  landa  B9  parte 
Povall.  3  Leigh,  816. 

And  in  proceedings  to  admit  to  record  an- 
thentlcated  copies  of  a  foreign  probate  it  is  com- 
petent for  the  court  to  admit  persons  to  appear 
in  such  proceedings  to  take  adverse  stepa  He 
Barr,  80  Ohio  L.  J.  386.  In  this  case  the  court 
said:  "The  circuit  court,  in  passing  upon  a 
similar  application  of  this  same  will,  expressed 
the  opinion  that  the  offer  for  record  is  an  e^ 
parte  proceeding  only." 

Where  a  foreign  will  devising  land  in  Indiana 
is  admitted  to  probate  on  authentication  of  the 
probate  from  another  state,  any  person  Inter- 
ested In  the  estate  may  contest  the  same  within 
the  time  prescribed  under  Bums's  (Ind.)  Rev. 
Stat.  1897,  I  2770,  providing  that  when  a  for- 
eign will  has  been  admitted  to  probate,  or  may 
be  offered  for  record,  any  person  Interested  tn 
the  estate  may  contest  such  will  within  the 
time,  in  the  manner,  and  for  any  cause  pre- 
scribed by  laws  of  Indiana  in  cases  of  domestic 
wills.  (Harris  v.  Harris,  61  Ind.  117,  so  far 
as  It  refers  to  realty,  was  overruled.)  Evans- 
ville  Ice  &  Cold  Storage  Co.  v.  Winsor,  148  Ind. 
682,  48  N.  E.  592. 

Where  a  will  probated  in  Michigan  was  pro- 
bated upon  a  certified  copy  In  Nebraska,  and 
subsequently  a  party  claimed  that  the  will  was 
not  legally  probated,  and  asked  that  an  adminis- 
tration with  the  will  annexed  be  granted  to  W., 
and  claimed  that  there  had  been  no  evidence  of 
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admiUiDg  il  to  probate,  is  in  the  nature  of  a 
proceeding  tf»  rem — that  is,  an  adjudication 
pronounced  .  •  •  upon  the  status  of  a 
particular  subject-matter  by  a  tribunal  hav- 
ing conrpetent  authority  for  that  purpose, 
and  therefore  binding  and  conclusive  upon 
the  rights  of  all  persons  interested  in  the 
property  to  be  administered,  though  they 
are  not  named  as  parties.''  Redf.  Wills, 
pt.  2,  pp.  55,  56,  and  numerous  author- 
ities cit«l;  Crippen  v.  Dexter,  13  Gray, 
330;  2  Smith,  Lead.  Cas.  490;  Pation 
T.  AUisoriy  7  Hiunph.  320.  And  again 
says :  "Now,  what  is  the  effect  of  the  judg- 
ment of  probate  in  the  state  of  Pennsylvania, 
when  certified  according  to  act  of  Congress, 
in  this  state?  Under  our  statutes,  is  it  to 
be  disregarded,  and  open  in  the  courts  of 
Tennessee  to  reprobate  and  contestation  7 
We  think  clearly  not.    It  is  established  be- 


yond all  controve»fsy,  both  in  this  country 
and  in  England,  that,  the  jurisdiction  of  pro- 
bate courts  being  exclusive  in  regard  to  all 
matters  pertaining  to  the  settlement  of  es- 
tates of  deceased  persons,  the  decrees  of  such 
courts  upon  the  probate  of  wills  and  issuing 
letters  testatmentary,  as  well  as  of  ad- 
ministration, are  absolutely  unimpeachable 
and  conclusive  in  all  other  courts,  both  in 
law  and  equity.  *And  such  decrees,  says  Mr. 
Rediield  on  Wills,  part  2,  p.  47,  'cannot  be 
impeached,  even  by  showing  fraud,  except 
by  a  petition  to  the  court  rendering  the  de- 
cree, who  may  annul  or  modify  the  same.'  " 
The  conclusion  of  the  learned  judge,  after 
a  review  of  this  whole  question,  is  that,  as  to 
movable  or  personal  property,  the  probate  of 
a  will  in  another  state,  duly  certified  to  in 
this  state  under  act  of  Congress,  is  conclu- 
sive.    This  conclusion  is  evidently  arrived 


the  execution  of  the  wUl  or  of  the  testamentary 
<:ai»acity  of  the  deceased,  the  court  said :  "If 
this  waa  a  direct  proceeding  to  set  aside  the 
probate  of  the  will,  and  all  the  evidence  upon 
which  such  probate  was  made  was  before  the 
<xnirt,  we  might  hold  that  the  proof  was  Insuf- 
ficient; in  this  collateral  proceeding,  however, 
we  cannot  so  hold.  Jurisdiction  belug  estab- 
lished, all  presumptions  are  in  favor  of  the 
Judgment  of  the  probate  court."  Roberts  v. 
Flanagan,  21  Neb.  603,  32  N.  W.  568. 

The  surrogate,  in  admitting  a  foreign  will 
probated  In  another  state  to  be  recorded,  acts 
judicially.  He  is  to  assign  time  and  place  for 
hearing,  and  to  give  notice.  *'Ue  is  not  re- 
quired to  admit  the  will  to  record  and  Issue  let- 
ters thereon.  If  the  foreign  probate  shall  be  duly 
exemplided.  He  has  a  Judicial  discretion  to  re- 
fuse the  probate.  If  sufficient  cause  appear  to 
the  contrary.  If  it  shall  appear  that  the  court 
ia  which  the  foreign  probate  was  obtained  had 
no  Jarisdlction,  or  that  the  probate  was  ob- 
tained by  fraud,  or  that  It  has  been  reversed 
<m  appeal,  or  that  an  appeal  Is  pending,  or  If 
any  other  legal  grounds  of  objection  are  made 
to  appear  which  in  his  Judgment  are  good  cause 
for  withholding  the  probate,  he  may  do  so,"  un- 
der Nix.  (N.  J.)  Dig.  1033  (1846),  authorizing 
zn  exempliflcation  of  probate  of  a  will  in  an- 
other state  to  be  admitted  to  record.  Allaire  v. 
Allaire,  37  N.  J.  L.  312. 

Where  a  holographic  will  made  In  Louisiana 
was  refused  probate  there  as  false,  fraudulent, 
and  forged,  and  the  decree  there  affirmed  by  the 
eipreme  court,  it  was  held  that  the  rejected 
will,  not  having  been  executed  according  to  the 
laws  of  New  York,  could  be  proved  there  only 
as  a  will  of  personal  property.  As  to  whether 
tlie  decree  of  the  Louisiana  court  is  conclusive 
against  a  party  to  such  decree,  it  was  held  that 
the  decree  established  the  fact  that  the  rejected 
instrument  waa  not  the  will  of  the  testatrix  so 
far  as  administration  in  Louisiana  Is  concerned ; 
"but  we  doubt  whether  It  had  any  greater  ef- 
ficacy than  this.  Apart  from  any  statute,  all 
administrations  of  estates  in  different  countries 
are  independent  so  far  as  the  matter  of  strict 
right  of  Jurisdiction  is  concerned ;  It  is  only  as 
a  matter  of  comity  that  administration  in  one 
Jurisdiction  respects  those  in  other  Jurisdic- 
tions.*' R€  Gaines,  84  Hun,  520,  32  N.  Y.  Supp. 
298,  Affirmed  in  154  N.  Y.  747,  49  N.  E.  1097. 
In  this  case  the  court  said  that  it  is  ques- 
tionable whether  the  courts  of  Louisiana  have 
any  fnrtlier  Jurisdiction  than  to  make  a  decree 
binding  assets  within  that  state ;  and  while  the 
judgment  Itself  cannot  be  Impeached,  It  does 
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not  follow  that  It  establishes  conclusively  be- 
tween the  parties  the  facts  and  grounds  on 
which  it  proceeds,  as  would  be  the  case  ordi- 
narily with  domestic  Judgments. 

The  probate  of  a  will  In  another  state  Is  only 
prima  facie  evidence  of  its  validity,  on  an  ap- 
plication to  a  probate  court  in  Rhode  Island 
to  allow  a  copy  of  the  same  to  be  filed  and  re- 
corded. Bowen  v.  Johnson,  5  B.  I.  112,  73 
Am.  Dec.  49.  It  was  further  held  that  U.  S. 
Const,  art.  4,  |  1,  does  not  extend  the  operation 
of  such  a  decree  to  property  which  was  In  this 
state  at  the  time  of  the  death  of  the  testator. 

In  the  above  case  It  was  said  that  R.  I.  Rev. 
Stat.  chap.  155,  H  5-10  (see  infra),  did  not 
proceed  upon  the  supposition  that  a  foreign  pro- 
bate, or  the  probate  of  a  will  in  another  state, 
which  are  placed  upon  the  same  footing,  Is  con- 
clusive as  to  the  validity  of  the  will  here  as  a 
will  either  of  real  or  personal  estate,  but,  on 
the  contrary,  supposes  that  neither  Is  of  any 
force  to  operate  upon  property  here  except  so 
far  as  the  statute  accords  it  to  them,  and 
therefore  the  statute  makes  extraterritorial  pro- 
bate prima  facie  evidence  only  of  the  due 
execution  of  the  extraterritorial  will  when 
proper  proceedings  are  instituted  here  for  Its 
allowance  and  record,  leaving  it  for  those  who, 
upon  notice  issued,  appear  to  object  to  the  will, 
to  show  cause,  if  auy  they  have,  against  the 
filing  and  recording  of  the  same. 

A  decree  of  probate  In  another  state  is  a  de- 
cree in  rem,  and  necessarily  in  great  part  upon 
constructive  notice,  and  whatever  other  opera- 
tion is  allowed  to  it  Is  a  mere  matter  of  comity, 
and  the  legislation  of  nearly  all  the  states  pro- 
ceeds upon  the  supposition  that  such  Is  the  lim- 
ited operation  of  the  probate  of  a  will  In  an- 
other state,  and  provides  some  mode  by  which 
conclusive  operation  may  be  given  to  such  a 
win  within  the  state,  full  notice  being  given  to 
all  persons  Interested,  In  order  that  they  may 
appear  and  contest  the  validity  of  the  same. 
United  States  Const,  art.  4,  |  1,  does  not  ex- 
tend the  operation  of  the  probate  of  a  will  as  a 
Judicial  act  of  a  state  beyond  Its  own  territory. 
Olney  v.  Angell,  6  R.  I.  198,  73  Aul  Dec.  62. 
In  this  case  the  court  said :  Our  conclusion  Is 
that  we  cannot  give  effect  to  the  Wisconsin  pro- 
bate of  the  win  as  evidence  of  Its  validity  in 
order  to  allow  the  will  to  operate  upon  personal 
property  In  Rhode  Island  before  It  Is  filed  and 
recorded  In  the  proper  probate  court.  In  pursu- 
ance to  R.  I.  Rev.  Stat.  chap.  155,  |S  5-10, 
providing  that  when  a  copy  of  a  will  which  has 
been  proved  In  any  of  the  United  States  shall 
be  directed  to  be  filed  and  recorded  in  the  pro* 
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at  by  considering  what  the  law  was  before 
this 'statute,  and  then  determining  that  the 
statute  did  not,  in  terms,  so  clearly  change 
the  common  law  as  to  establish  a  new  riue 
as  to  movables. 

Independent  of  this  statute,  and  inde- 
pendent of  the  "full  faith  and  credit"  re- 
quirements of  the  Federal  Constitution,  the 
common-law  rule  is,  as  we  have  shown,  supra, 
that  movables  or  personal  property  is  gov- 
erned by  the  lea  domicilii;  that  proceedings 
of  probate  are  proceedings  in  rem,  and  bind 
every  man  interested,  whether  a  party  or 
not.  These  two  propositions  have  been  ap- 
proved by  this  court  in  the  cases  of  Pinson 
v.  Ivey,  1  Yerg.  349,  and  Fry  v.  Taylor,  1 
Head,  695,  cited  supra.  And  that  the  comity 
of  states  and  sound  public  policy  require 
that  these  rules  of  common  law  should  be  ap- 
plied to  the  probate  proceedings  of  other 


states,  is  approved  in  this  ease  of  Williams  v. 
Saunders,5  Coldw.  60.  This  case  has  been  th» 
law  of  this  couirt  for  many  years,  and,  al- 
though not  strictly  a  rule  of  property,  hav- 
ing K>rce  only  as  to  personalty,  we  think  it 
should  be  now  adhered  to.  Until  some  step 
is  taken  to  set  aside  the  probate  made  at  the 
domicU  of  the  testator,  it  is,  as  we  have 
shown  above,  an  adjudication  binding  as  to 
this  property  within  its  jurisdiction. 

It  IS  contended  upon  the  part  of  petition- 
ers in  this  case,  however,  that  inasmuch  as 
the  question.  Independent  of  the  Federal  Con- 
stitution, of  what  faith  shall  be  given  to  the 
judicial  proceedings  of  another  state,  is  one 
of  comity,  and  that  inasmuch  as,  under  the 
laws  of  Mississippi,  no  faith  and  credit  ia 
given  in  that  statis  to  the  probate  of  a  will 
in  a  foreign  state,  therefore  this  court 
should,  under  the  same  rule,  give  no  faith  or 


bate  court  In  tbis  state.  It  shall  then  be  of  the 
same  force  and  effect  as  filing  an  original  will 
proved  In  said  court;  but  nothing  shall  make 
valid  a  will  that  is  not  executed  according  to 
the  law  of  this  state. 

In  an  action  by  an  executrix  on  a  will  pro- 
bated in  another  state  to  recover  for  trespass 
for  cutting  timber  In  this  state,  it  was  held 
that  if  the  will  purported  to  devise  real  estate 
it  could  not  affect  the  land  until  it  was  proved 
and  allowed  in  this  state,  and  the  executor  had 
no  standing  in  the  court.  Pott  v.  Pennington, 
10  Minn.  600,  611.  460. 

The  foreign  probate  of  a  will  gives  no  validity 
to  such  will  until  certified  to  and  registered  in 
some  county  within  the  state  under  Tex.  act 
Idarch  23,  1887,  |  1,  providing  that  when  any 
will  disposing  of  land  In  tbis  state  has  been 
duly  probated  according  to  the  laws  of  any  of 
the  United  States  or  territories,  a  copy  thereof 
and  its  probate  authenticated  may  be  filed  and 
recorded  in  the  register  of  .deeds;  and  |  8,  pro- 
viding that  every  such  will  and  its  probate 
which  shall  be  delivered  to  be  recorded  shall 
take  effect  and  be  valid  as  a  deed  of  conveyance. 
Slayton  v.  Singleton,  72  Tex.  200,  0  S.  W.  876. 

A  will  probated  in  another  state  directed  the 
making  of  an  allotment  and  division  of  the 
property  and  its  conveyance  to  the  devisees, 
and  this  was  done  before  the  probate  of  the 
will  in  Texas,  where  the  land  was  situated.  It 
was  held  that,  although  the  will  could  not  be 
used  as  evidence  In  the  courts  of  this  state  un- 
til probated  here,  yet  that  such  conveyance  was 
valid,  since  the  devisees  took  by  force  of  the  de- 
vise of  the  will,  and  not  through  the  convey- 
ance of  title.  Welder  v.  McComb,  10  Tex.  Civ. 
App.  86,  80  S.  W.  822. 

Where  the  testator  died  domiciled  In  Ver- 
mont, leaving  a  will  made  when  he  was  domi- 
ciled in  Illinois,  and  owned  real  estate  and  notes 
there,  and  the  will  was  duly  probated  in  Illinois 
but  not  in  Vermont,  It  was  held  that  full  faith 
and  credit  are  given  to  the  probate  in  Illlnoia 
when  it  is  permitted  to  make  the  will  effective 
to  pass  property  having  its  situs  there ;  but  Vt. 
Rev.  Laws,  |  2049,  providing  that  no  will  shall 
pass  either  real  or  personal  estate  unless  proved 
and  allowed  in  the  probate  court  or  on  appeal 
in  the  county  or  supreme  court,  refers  to  prop- 
erty in  Vermont,  and,  not  having  been  proved 
and  allowed  in  Vermont,  cannot  pass  property 
In  such  state.  Walton  v.  Hall,  66  Vt.  466,  29 
Atl.  808. 

In  Kerr  v.  Moon,  9  Wheat.  666,  6  L.  ed.  161, 
It  was  said  that  under  Ohio  act  January  26, 
1816,  providing  that  authenticated  copies  of 
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wills  proved  according  to  the  laws  of  any  state 
or  territory  relating  to  any  estate  within  this 
state  are  allowed  to  be  proved  in  the  court  of 
the  county  where  such  estate  shall  be,  and  when 
so  proved  and  admitted  to  record  are  declared 
to  be  good  and  valid  as  wills  made  In  that  state, 
but  subject  to  be  contested  as  the  original 
might  have  been,  if  a  copy  of  a  will  probated  in 
Kentucky  was  offered  for  pr<rt>ate  in  Ohio  it 
might  have  been  contested,  and  the  sentence  of 
the  court  of  probate  might  have  been  not  to 
admit  it  In  evidence. 

And  a  will  probated  in  Virginia  must  be 
deemed  conclusive  so  far  as  that  state  is  con- 
cerned, and  the  will  held  sufficient  to  pass  alt 
property  which  can  be  there  transferred  by  a 
valid  instrument  of  that  kind ;  but  such  probate 
has  no  effect*  by  the  laws  of  Maryland,  which 
govern  the  District  of  Columbia,  in  regard  to 
real  estate,  and  the  probate  is  not  evidence  of 
its  execution,  but  that  must  be  shown  by  the 
production  of  the  instrument  itself  and  proof 
by  the  subscribing  witnesses,  or,  if  they  be  not 
living,  by  proof  of  their  handwriting.  Robert- 
son V.  Plckrell,  109  U.  S.  608,  27  L.  ed.  1049.  S 
Sup.  Ct.  Rep.  407.  (See  also  Darby  v.  Mayer, 
10  Wheat.  466,  6  L.  ed.  867.) 

In  Robertson  v.  Plckrell.  109  U.  S.  608,  27 
L.  ed.  1049,  8  Sup.  Ct.  Rep.  407,  it  was  said : 
"Its  probate  must  therefore  be  deemed  conclu- 
sive so  far  as  that  state  Is  concerned,  and  the 
will  held  sufficient  to  pass  all  property  which 
can  be  there  transferred  by  a  valid  instrument 
of  that  kind.  Dut  no  greater  effect  can  be  given 
out  of  Virginia  to  the  proceedings  in  the  Hust- 
ings court.  The  probate  establishes  nothing 
beyond  the  validity  of  the  will  there.  It  doea 
not  take  the  place  of  provisions  necessary  to 
its  validity  as  a  will  of  real  property  In  other 
states  if  they  are  wanting.  Its  validity  as  such 
will  in  other  states  depends  on  its  execution  in 
conformity  with  their  laws;  and  if  probate 
there  be  also  required,  such  probate  must  be 
had  before  It  can  be  received  as  evidence." 

In  Dublin  v.  Chadbonn,  16  Mass.  433,  It  was 
said  that  *f  a  will  probated  in  another  state  is 
not  attested  and  subscribed  in  the  manner  pro- 
vided by  our  laws,  objection  may  be  made  In  the 
probate  court  of  Massachusetts,  and  will  be  suf- 
ficient to  prevent  the  filing  and  recording  of  the 
will,  under  the  Massachusetts  statute,  providing 
that  nothing  In  this  act  shall  be  construed  to 
make  valid  any  will  or  codicil  that  is  not  at- 
tested and  subscribed  In  the  manner  the  laws  of 
this  commonwealth  direct. 

In  Thrasher  v.  Ballard,  83  W.  Va.  286,  10  8. 
B.  411,  it  was  said  that  W.  Va.  Code,  diap.  77. 
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•credit  to  its  jadicial  prooeedings.  This  sag- 
.gestion  we  do  not  think  should  weigh  in  the 
•construction  of  our  own  state  statutes,  as  we 
think  that  the  statutes  of  each  state  should 
be  considered  with  reference  to  its  own  in- 
temal  polity,  rather  than  a  lev  talionia  to 
the  statute  of  other  states.  Makomer  y. 
HooBy  9  Smedes  &  M.  247. 

The  remaining  question,  then,  to  be  de- 
termined, is.  What  is  the  character  of  the 
.  property  that  is  in  controversy  under  this 
will?  The  amended  petition,  evidently  filed 
by  the  petitioners  to  avoid  the  effect  of  this 
case  of  Williams  v.  Baunders,  states  that  J. 
S.  Hall,  and  the  husband  of  said  Ferreba  A. 
Hall,  at  the  time  of  his  death,  was  the  owner 
of  a  mortgage  on  real  estate  situated  in  Shel- 
by county,  Tennessee,  and  that,  by  will  ex- 
ecuted according  to  the  laws  of  Mississippi 
and  Tennessee,  the  said  J.  S.  Hall  devised 


said  mortgage,  and  his  title  to  the  said  prop- 
erty, in  the  said  county  of  Shelby  and  state 
of  Tennessee,  to  his  wife,  the  said  Ferreba  A. 
Hall.  They  further  state  that»  by  her  will 
herein  filed  and  recorded,  the  said  Ferreba 
A.  Hall  undertook  to  dispose  of  the  said 
property  and  legal  title  to  said  real  estate. 
The  said  mortgages  were  made  and  executed 
by  D.  O.  Branch,  and  his  wife,  Mary  Branch, 
and  are  recorded  in  the  register's  office,  Shel- 
by county,  Tennessee.  It  will  be  noticed 
that  nothing  is  said  in  this  petition  as  to 
the  indebtedness  these  mortgages  secure.  By 
reference,  however,  to  the  will  of  the  said 
Ferreba  A.  Hall,  wl^ch  is  a  part  of  the  record 
in  this  case  and  the  will  under  contest,  it 
will  be  noticed  that  she  sets  out  in  detail  the 
debts  which  are  secured  by  these  mortgages. 
In  item  8  of  this  will,  there  is  bequeathed 
to  Mary  Branch,  the  wife  of  D.  O.  Branch, 


I  22^  makes  provision  for  the  probate  of  wills 
made  elsewhere,  relative  to  estates  here,  by  pro- 
duction In  tills  state  of  a  copy  of  the  will  and 
foreign  probate,  and  provides  that  the  same 
shall  be  admitted  as  a  will  of  personal  estate 
only,  or  real  estate  also,  according  to  what  Is 
shown  by  the  probate  abroad.  **If  the  foreign 
probate  were  conclusive  and  effective  without 
this  statute,  why  this  statute  r'  The  court 
says  such  acts  "were  enacted  because  of  the 
general  principle  that  judicial  proceedings  in  one 
state  have  no  extraterritorial  force  as  to  es- 
tate beyond  the  state  which  Is  governed  by  the 
laws  of  the  place  of  Its  situation." 

In  Harrison  v.  Weatherby,  180  111.  418,  64 
N.  E.  237,  as  to  whether  it  wss  intended  to  con- 
fer any  validity  upon  a  foreign  will  that  would 
he  Invalid  under  our  laws  by  Starr  &  C.  (III.) 
Stat.  2d  ed.  4040,  |  9,  providing  that  wills 
nade  and  proved  out  of  this  state  are  only 
«ood  and  available  in  law  in  like  manner  as 
wills  made  and  executed  in  this  state  when  au- 
thenticated according  to  the  laws  of  the  United 
Btates,  was  not  decided. 

The  decree  is  only  conclusive  as  to  property 
which  can  be  transferred  at  the  place  of  pro- 
bete.  Robertson  v.  Plckrell,  100  U.  S.  608, 
27  L.  ed.  1040,  8  Sup.  Ct.  Rep.  407. 

But  In  Ward  v.  Oatea  43  Ala.  616,  It  was 
held  that  the  decree  has  the  same  effect  as  the 
state  of  probate  gives  to  decrees  from  this  state. 

In  Brock  v.  Frank,  61  Ala.  86,  the  decree 
from  another  state  wss  held  conclusive  in  the 
aboence  of  statute.  (The  statute  was  changed 
since  the  decision  of  Vamer  v.  Bevil,  17  Ala. 
286,  contra,) 

And  is  conclusive  as  to  personalty  if  probated 
9t  the  domlcil.  Goodman  v.  Winter,  64  Ala. 
410.  38  Am.  Rep.  13. 

And  is  conclusive  as  to  validity  of  will. 
<8tat.)  Babcock  v.  Collins,  60  Minn.  73,  61  N. 
W.  1020. 

And  a  will  of  ];>ersonal  property  cannot  be 
contested  as  to  Incapacity  or  undue  Influence 
on  an  application  to  record  the  same,  although 
the  domicll  was  in  Vermont,  but  assets  were  In 
Indiana  where  probated.  (Rev.  Laws,  |  2067.) 
Ives  V.  Salisbury,  66  Vt.  666. 

And  the  decree  is  conclusive  if  duly  authen- 
ticated.    Crippen  v.  Dexter,  18  Gray,  880. 

And  a  decree  of  another  state  in  a  proceeding 
contradictorily  taken  between  the  executor  and 
the  next  of  kin,  establishing  an  instrument  as  a 
laat  will,  must  be  taken  as  fixed  by  the  judgment. 
Calnes's  Sncceaion,  46  La.  Ann.  1237,  14  So. 
238. 

And  the  decree  from  another  state  will  be 
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held  valid  as  to  property  in  the  other  state. 
Wells  V.  Wells,  86  Miss.  638;  Montgomery  v. 
Milllkin,  6  Smedes  &  M.  161,  48  Am.  Dec.  607 ; 
Bate  V.  Inclsa,  69  Mlsa  613. 

In  Re  Hudson,  6  Redf.  833,  and  Sturdlvant 
V.  Neill,  27  Mlsa  167,  it  was  said  that  the  de- 
cree probating  a  will  in  another  state  will  be 
held  valid  If  the  court  had  Jurisdiction. 

And  the  decree  will  be  held  valid  if  the  will 
is  executed  and  proved  according  to  Ohio  laws. 
Carpenter  v.  Denoon,  29  Ohio  St.  379. 

And  the  decree  is  valid  if  the  will  is  made  ac- 
cording to  the  laws  of  the  other  states  under  N. 
H.  Laws,  chap.  194,  |  12 ;  Kennard  v.  Kennard, 
03  N.  H.  303. 

And  the  decree  is  conclusive  as  to  executor's 
right  to  sue.  (Full  faith,  etc.)  Stephens  v. 
Smart,  4  N.  C.  (1  Car.  Law  Repoa)  471 ;  Lan- 
caster V.  McBryde,  27  N.  C.  (6  Ired.  L.)  421. 

In  Corrlgan  v.  Jonea  14  Colo.  314,  23  Pac. 
913,  and  Hyman  v.  Gaskina  27  N.  C.  (6  Ired. 
L.)  267,  the  same  was  said  to  be  the  rule. 

If  the  decree  from  another  state  shows  that 
the  will  was  duly  proved  at  probating,  it  must 
be  admitted  to  probate.  State  v.  Iberville  Fro- 
bate  Ct.  Judge,  8  Mart.  N.  S.  686. 

And  the  decree  must  be  admitted  for  record 
if  certified  according  to  the  act  of  Congress. 
Lytle's  Succession,  1  Rob.  (La.)   268. 

So,  when  the  decree  from  another  state  Is 
offered  for  record  the  execution  of  the  will  need 
not  be  proved.     Paschal  v.  Acklin,  27  Tex.  192. 

An  exemplified  copy  must  be  recorded,  or 
else  the  will  must  be  probated  here.  Keith  v. 
Keith.  97  Mo.  224,  10  S.  W.  697;  GravesN. 
Ewart,  99  Mo.  18,  11  S.  W.  971 ;  Van  Syckel  v. 
Beam,  110  Mo.  689,  19  S.  W.  946. 

In  Hall  V.  Ashby,  9  Ohio  96.  34  Am.  Dec.  424, 
it  was  said  that  the  purpose  of  recording  a 
copy  from  foreign  probate  is  to  allow  a  copy  to 
be  used  In  evidence. 

b.  After  filing  for  record 

After  the  decree  from  another  state  is  al- 
lowed  for  record  it  is  conclusive  in  regard  to 
real  estate  in  a  collateral  proceeding.  Good- 
man V.  Winter,  04  Ala.  410,  38  Am.  Rep.  18. 

And  after  allowance  for  record  the  decree 
cannot  be  collaterally  attacked.  Dickey  v. 
Vann,  81  Ala.  426,  8  So.  196;  Townsend  v. 
Downer,  32  Vt.  183 ;  Acklin  v.  Paschal,  48  Tex. 
147 ;  Calloway  v.  Cooley,  60  Kan.  743,  32  Pac 
372 ;  Stanley  v.  Morse,  26  Iowa,  464 ;  Mackin's 
Estate,  14  Phila.  328;  Lovett  v.  Mathewa  24 
Pa.  330;  Ward  v.  Heame,  44  N.  C.  (Busbee,  L.) 
184. 
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"three  thous&nd  dollars,  to  be  credited  upon 
the  two  notes  which  I  hold,  executed  by  said 
D.  O.  Branch  and  his  wife,  Mary  Branch,  for 
twenty-five  hundred  dollars  each,  one  of 
which  is  dated  January  12,  1892,  and  due 
five  years  after  date,  and  bears  interest  from 
date  at  6  per  cent  per  annum;  and  the  other 
is  dated  January  11,  1892,  and  due  four 
years  after  date,  and  bears  interest  from  date 
at  the  rate  of  6  per  cent  per  annum."  It  is 
evident,  therefore,  that  the  property  in  con- 
troversy in  this  cause  is  these  two  notes, 
amounting  to  $5,000,  secured  by  mortgage 
upon  the  property  of  the  husband,  D.  O. 
Branch.  It  is  well  settled  in  Tennessee  that 
the  mortgage  is  but  an  incident  of  the  debt 
itself,  however  evidenced.  It  is  equally  well 
settled  that  promissory  notes,  although  se- 
cured by  mortgage,  are  personal  property, 
and  go  to  the  administrator  for  the  payment 


of  debts,  or,  if  no  debts,  then  for  distributionr 
to  the  distributees  of  the  deceased.  This- 
being  so,  then  this  case  is  brought  clearly 
under  the  decision  of  Williams  v.  Saunders, 
5  Coldw.  60,  and  the  principles  dis- 
cussed therein.  McOan  v.  Marshall,  7 
Humph.  127 ;  Furguson  v.  Coward,  12  Heisk. 
572 ;  Vaughn  V.  Vaughn,  100  Tenn.  284,  46  S, 
W.  677;  Leech  v.  HillsmcM,  8  Lea,  747; 
Clark  V.  Jones,  93  Tenn.  641,  27  S.  W.  1009. 
The  decree  of  the  court  helou>  is  affirmed^ 
and  the  petition  is  dismissed,  with  costs. 

"Wilkefl,  J.,    dissenting: 

With  all  due  deference  for  the  very  able 
opinion  of  the  majority,  I  am  unable  to 
agree  with  their  holding,  and  with  the  con- 
struction given  to  our  statutes,  and  the  effect 
accorded  by  that  opinion  to  the  foreign  pro- 
bate of  a  will.     It  appears  that  this  probate 


And  the  decree  Is  conclusive  If  probated  here. 
Roberts  v.  Flana^n,  21  Neb.  503.  32  N.  W.  563  ; 
Applegate  v.  Smith,  31  Mo.  166;  Parker  v. 
Parker,  11  Cush.  519 ;  Dublin  v.  Chadboum,  16 
Mass.  433. 

And,  when  recorded,  la  conclusive  as  to  due 
execution  of  the  will.  Vance  v.  Anderson,  39 
Iowa,  426. 

And  the  decree  of  probate  from  another  state 
is  valid  if  admitted  to  probate  In  this  state. 
Crusoe  v.  Butler,  36  Miss.  150. 

If  the  decree  of  another  state  probating  a  will 
is  admitted  to  record  it  cannot  be  shown  that 
foreign  probate  was  not  in  accordance  with  the 
law  of  that  state.  Jones  v.  Hunter,  6  Rob.  (La.) 
235. 

And  if  the  decree  from  another  state  is  re- 
corded, it  has  the  same  eCFect  as  a  domestic 
will  if  it  is  made  according  to  the  laws  of  the 
other  state,  although  not  made  according  to  this. 
(Stat.)  Lyon  v.  Ogden,  85  Me.  374,  27  Atl. 
268. 

After  allowance  and  record  of  a  decree  from  an- 
other state,  the  decree  probating  a  will  has  the 
same  effect  as  if  probated  in  this  state.  Sims  v. 
Hodges,  65  Miss.  211,  3  Bo.  457  ;  Re  Southard, 
48  Minn.  87,  50  N.  W.  932 ;  Putnam  v.  Pitney, 
45  Minn.  242,  11  L.  R.  A.  41,  47  N.  W.  790; 
Bromley  v.  Miller,  2  Thomp.  &  C.  575. 

If  the  decree  Is  allowed  and  recorded,  it  has 
the  same  effect  as  a  domestic  will.  Hayes  v. 
Uenlokken,  48  Wis.  509,  4  N.  W.  584 ;  Markwell 
▼.  Thorn.  28  Wla  548. 

But  if  allowed  for  record  here  it  has  no  more 
effect  than  a  domestic  will.  Frailer  v.  Boggs, 
87  Fla.  307,  20  So.  245. 

In  Whalen  v.  Nisbet,  95  Ky.  464,  26  S.  W. 
188,  it  was  held  that  a  decree  from  another 
state  allowed  for  record  in  this  state  is  con- 
clusive as  to  real  estate,  except  as  to  the  Ju- 
risdiction of  the  court,  until  superseded,  re- 
versed, or  annulled. 

And  a  decree  allowed  for  record  for  realty 
and  personalty  is  conclusive  until  superseded 
or  reversed.  Dupoyster  v.  Gagani,  84  Ky.  403, 
1  S.  W.  652. 

But  if  the  decree  is  admitted  to  record  it  has 
no  effect  as  to  land  in  Kentucky,  if  the  will  Is 
revoked  by  the-  subsequent  birth  of  a  child. 
Sneed  v.  Ewing,  5  J.  J.  Marsh.  460,  22  Am.  Dec. 
41. 

And  a  decree  allowed  may  be  set  aside  by  di- 
rect proceedings  if  not  valid  as  to  real  estate. 
Lynch  v.  Miller,  54  Iowa,  616,  6  N.  W.  740. 

And  In  Otto  v.  Doty,  61  Iowa,  23,  15  N.  W. 
578,  the  same  was  said  to  be  the  rule. 

And  a  decree  from  another  state  probating  a 
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will  admitted  to  probate  here  maj  be  contested. 
(Stat.)  Evansville  Ice  &  Cold  Storage  Co.  v. 
WInsor,  148  Ind.  682,  48  N.  E.  592,  overral- 
ing  Harris  v.  Harris,  61  Ind.  117,  as  to  real 
estate. 

And  after  probate  In  this  state,  whether  the 
decree  is  conclusive  In  ejectment  as  to  capacity 
or  undue  Inlluence,  was  not  determined.  Otto 
V.  Doty,  61  Iowa,  23,  15  N.  W.  678. 

VI.  Classification  by  states. 

Federal  caaea. 

The  probate  of  a  will  of  one  state  does  not 
establish  the  validity  of  a  will  as  a  will  devis- 
ing real  estate  In  another  state,  unless  the  law» 
of  the  latter  state  permit  It.  But  the  validity 
of  the  will,  or  of  the  probate,  may  be  deter- 
mined by  the  laws  of  the  state  in  which  the 
property  Is  situated.  Robertson  v.  Pickrell,  109 
U.  S.  608.  27  L.  ed.  1040,  8  Sup.  Ct.  Rep.  407. 

In  the  above  case  it  was  said  that  the  case 
of  MTormick  v.  Sullivant,  10  Wheat.  192,  6  L. 
ed.  300  (as  to  land  in  Ohio),  shows  that  the 
probate  of  a  will  of  real  property  in  one  state 
is  of  no  force  in  establishing  the  validity  of  the 
will  in  another  state.  "That  must  be  deter- 
mined by  the  law  of  the  state  where  the  prop- 
erty is  situated.**  It  was  further  said  that  the 
case  of  Darby  v.  Mayer,  10  Wheat.  465,  6  L.  ed. 
367,  shows  that  the  proof  of  a  devise  of  land 
In  ejectment  In  Maryland  must  be  made  by  the 
production  of  the  will  In  court  and  evidence  of 
its  execution  by  the  subscribing  witness,  or,  if 
the  will  be  lost  or  cannot  be  proved,  proof  mast 
be  made  of  secondary  evidence  of  Its  execution 
and  contents. 

Where  a  will  was  executed  In  South  Carol lna» 
conferring  the  power  on  the  donee  to  be  exer- 
cised  by  her  last  will  and  testament  duly  exe- 
cuted, and  the  donee  died  in  North  Carolina 
and  made  a  will  probated  there,  and  an  exempli- 
fied copy  was  recorded  in  South  Carolina  under 
the  statute,  and  it  was  contended  that  the  pro- 
bate in  North  Carolina  was  conclusive  as  to  thin 
being  the  last  will  and  testament  duly  executed, 
and  that  full  force  and  credit  must  be  given 
this  in  South  Carolina,  it  was  conceded  that 
the  probate  in  North  Carolina  established  that 
the  will  was  her  last  will  and  testament  duly 
executed ;  but  in  neither  of  the  states  would  a 
will  as  such  dispose  of  property  that  did  not 
belong  to  the  testatrix.  Blount  v.  Walker,  134 
U.  S.  607,  33  L.  ed.  1036,  10  Sup.  Ct.  Rep.  606. 
Alabama. 

The  probate  of  a  will,  whether  of  personalty 
or  realty,  or  of  personalty  and  realty,  when  the 
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in  Mississippi  was  in  common  form.  I  am  of 
opinion  that,  while  the  probate  of  a  will  in 
common  form  made  in  Mississippi  is  binding 
and  conclusive  until  set  aside  (as  it  is  in 
Tennessee),  still  such  probate  in  common 
form  in  Mississippi,  as  well  as  in  any  other 
foreign  state  in  which  the  practice  prevails, 
leaves  the  will  subject  to  contest  in  Ten- 
nessee, under  8  3922,  Shannon's  Code,  to  the 
same  extent  and  in  the  same  maner  as  if  the 
probate  in  common  form  had  been  made  in 
Tennessee  ori^nally.  To  hold  differently 
would  be  to  give  to  a  probate  in  common 
form  in  another  state,  upon  its  mere  certifi- 
eatiou  and  registration  here,  the  force  and  ef- 
fect of  a  prcKMite  in  solemn  form,  which  is 
a  greater  effect  than  is  accorded  it  at  home. 
To  use  the  present  will  probated  in  common 
form  in  Mississippi  as  an  illustration:  By 
the  statutes  and  decisions  of  that  state,  pro- 


bate in  common  form  is  held  to  be  merely  an 
incipient  step  to  give  the  court  jurisdiction 
of  the  matter,  and  is  not  conclusive  upon  the 
parties  interested,  but  may  be  opened  and 
set  aside  in  the  courts  of  that  state  upon  suf- 
ficient legal  grounds.  Hamherlin  v.  Terry, 
Smedes  &  M.  Ch.  689;  Cowden  v.  Dobyna,  5- 
Smedes  &  M.  82;  Wall  v.  Wall,  30  Miss.  91, 
64  Am.  Dec.  147.  And  such  proceeding  in 
common  form  cannot  be  pleaded  as  res 
judicata  in  a  direct  proceeding  to  determine 
the  validity  of  the  will  {Martin  v.  Perkins, 
56  Miss.  204) ;  and  a  probate  in  common 
form  may  be  set  aside  upon  petition  filed, 
and  sufficient  legal  grounds  shown,  without 
any  isue  of  devisavit  vel  non  being  made  up- 
and  tried  by  a  jury  ( Wall  v.  Wall,  30  Miss. 
91,  64  Am.  Dec.  147).  This  being  the  full 
force,  effect,  and  extent  of  a  probate  in  com- 
mon form  in   the  state  of  Mississippi,  it 


court  decreeing  It  has  Jurisdiction,  is  a  decree 
or  ft  Judgment  in  rem  having  all  the  force  and 
effect  peculiar  to  sucli  a  Judgment  or  decree. 
Tlie  decree  Is  not  only  evidence,  but  it  is  conclu- 
sive and  final,  and  no  other  tribunal  will  re- 
examine or  permit  to  be  drawn  in  litigation  the 
▼aiidlty  or  Invalidity  of  the  wUI,  and.  in  the 
BbwDce  of  statutory  provisions  in  regulation  of 
the  subject,  the  sentence  of  probate  in  the 
proper  tribunal  of  the  domicil  of  the  testator 
Is  conclusive  everywhere  as  to  the  capacity  of 
the  testator,  the  due  execution  and  validity  of 
the  will,  and  no  question  can  arise  of  ancillary 
probate  except  as  to  the  validity  and  authenti- 
cation of  the  original  probate.  Brock  v.  Frank, 
51  Ala.  85. 

And  the  same  Is  held  in  regard  to  personalty. 
Goodman  v.  Winter,  64  Aia.  410,  88  Am.  Rep. 
13. 

In  Brock  v.  Frank,  51  Ala.  85,  tt  was  said: 
"The  statute  of  1806  (Clay's  Dig.  598,  |  12) 
provided  for  the  probate  in  this  state  of  authenti- 
cated copies  of  wills,  proved  according  to  the 
laws  of  any  ol  the  United  States  touching  or 
concerning  estates  within  this  state,  but  de- 
elared,  **such  will  shall  be  liable  to  be  contested 
and  controverted  In  the  same  manner  as  the 
original  might  have  been.'  In  Vamer  t.  Bevll, 
17  AJa.  286,  this  statute  was  construed  as  en- 
larging the  Jurisdiction  of  our  courts  of  probate, 
!n  ao  far  as  it  provided  for  a  contestation  here 
of  the  will  of  a  testator  having  his  domicil 
abroad.  The  Code,  generally  re-enacting  sub- 
■tantially  pre-existing  statutes,  and  Its  fram- 
ers  and  the  legislature  adopting  it  having 
knowledge  of  the  construction  these  statutes 
bad  received  from  the  courts,  omitted  all  provi- 
fions  for  the  contestation  here  of  a  foreign  will, 
though  making  express  provision  for  its  pro- 
bate. The  Just  conclusion  Is,  that  it  was  not 
Intended  to  confer  on  our  courts  of  probate  Ju- 
risdiction at  such  a  controversy." 

The  same  force  and  effect  are  to  be  given  to 
a  transcript  of  a  foreign  probate  of  a  will  as 
would  t>e  given  to  the  original  proceed- 
ing in  the  state  of  Texas,  where  a  will  has  been 
admitted  to  probate  and  record  out  of  the  state, 
but  within  the  United  States,  and  all  that  Is 
necessary  Is  the  production  here  of  said  will,  or 
a  copy  of  the  same,  and  the  probate  thereof 
certified  by  the  clerk  of  the  court  in  which  the 
will  has  t>«en  proved,  and  the  certificate  of  the 
Jadge  of  such  court  that  the  attestation  Is 
genuine  and  by  the  proper  officer.  Ward  y. 
Gates,  43  Ala.  515. 

The  probate  of  a  will  In  Alabama  on  an  au- 
thentication of  a  probate  In  Tennessee  cannot 
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be  collaterally  attacked,  although  the  Judgment 
of  the  probate  court  of  Alabama  may  have  been- 
erroneous  for  lack  of  proof  In  failing  to  show 
that  each  of  the  three  witnesses  attested  the 
Instrument  In  the  presence  of  the  testator,  andi 
the  proof  of  execution  and  the  probate  here 
were  made  without  giving  notice  to  the  widow 
or  next  of  kin,  as  this  was  not  required  by  stat- 
ute.  Dickey  v.  Vann,  81  Ala.  425,  8  So.  105. 
Arkansas. 

Where  a  will  was  probated  in  Tennessee,  and 
letters  testamentary  granted,  the  will  was  au- 
thority to  sell  lands,  and  not  the  lettera  They 
were  merely  evidence  of  his  authority  to  exe- 
cute the  power  conferred  upon  him  by  the  will ; 
but  the  executor  could  not  sell  lands  in  Arkan- 
sas under  the  iK>wer  conferred  upon  him  by  the 
will,  until  the  will  was  properly  admitted  to  pro- 
bate under  the  Arkansas  law.  Apperson  v.  Bol- 
ton, 29  Ark.  418. 
Colorado. 

In  Corrlgan  v.  Jones,  14  Colo.  814,  23  Pac. 
013,  It  was  said  that  the  probate  of  a  will  in 
Missouri,  and  the  record  thereof,  can  only  be 
questioned  by  some  appellate  or  direct  proceed- 
ing, and,  having  been  duly  admitted  to  probate 
In  Missouri,  should,  on  presentation  of  duly 
certified  record,  have  been  admitted  to  probate 
and  record  In  this  state  according  to  Colo.  Gen. 
Stat.  chap.  115. 
Connecticut. 

Under  Connecticut  statutes  wills  executed  out 
of  this  state  have  all  the  force  and  effect  of 
domestic  wills.  Irwin*s  Appeal,  83  Conn.  128. 
Delaware. 

The  validity  of  a  will  of  land  situated  in  Dela- 
ware, made  by  a  nonresident  and  not  proved 
here,  may  be  tried  In  ejectment  If  the  will  be 
given  in  evidence  by  one  claiming  under  it  in  an 
action  by  the  heir,  and  where  such  will  of  land 
in  Delaware  has  been  proved  abroad,  the  foreign 
probate  Is  not  conclusive  here,  but  may  be  con- 
troverted, rennel  v.  Weyant,  2  Harr.  (Del.) 
501. 

And  a  nuncupative  will  probated  in  another 
state  has  no  effect  until  probate  Is  made  In  this 
state.     St.  James's  Church  v.  Walker,  1  Del.  Ch. 
284. 
Florida. 

Under  Fla.  act  November  20,  1828,  |  59,  pro- 
viding for  admitting  to  record  probate  of  wllla 
granted  in  any  other  states  providing  they  shall 
have  conformed  to  the  laws  of  Florida  in  the 
form  and  manner  of  probate,  a  will  in  another 
state,  executed  by  an  Insufficient  number  of 
witnesses,  is  of  no  effect  in  Florida.  Crolly  v^ 
Clark,  20  Fla.  849. 
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would  be  an  anomaly  if  the  mere  certification 
of  such  probate  to  this  state,  and  registra- 
tion here,  should  give  the  probate  any 
greater  weight  or  ^eater  sanctity  or  more 
binding  force  than  it  possessed  in  the  juris- 
diction where  the  proceeding  was  had.  The 
Constitution  of  the  United  States  provides 
that  full  faith  and  credit  shall  be  given  in 
each  state  to  the  public  acts,  records,  and 
judicial  proceedings  of  every  other  state,  and 
leaves  it  to  Congress  to  declare  the  effect 
thereof.  The  act  of  Congress  provides  that 
judicial  proceedings,  properly  authenticated, 
shall  have  such  faith  and  credit  given  them 
in  every  court  in  the  United  States  as  they 
have,  by  law  or  usaee,  in  the  courts  of  the 
state  whence  the  said  records  are  or  shall  be 
taken.  See  Shannon's  Code,  p.  112.  Nor 
can  the  proceedings  be  given  any  greater 
weight  or  effect  because  of  any  spirit  of  com- 


ity supposed  to  exist  towards  our  sister 
state.  The  statute  of  Mississippi  provides 
that  personal  property  situated  in  that  state 
shall  be  governed  and  controlled  in  the  dis- 
tribution thereof  by  the  laws  of  that  state, 
without  regard  to  the  domicil  of  the  owner, 
and  without  regard  to  the  domicil  of  the 
persons  entitled  to  receive  the  same.  Miss. 
Code  1892,  §  1542;  Miss.  Code  1871,  §  1950; 
Carroll  v.  MoPike,  53  Miss.  569.  And  by  S 
1829  of  that  Code  it  is  provided  that  a  will 
executed  and  probated  in  another  state,  and 
filed  for  record  in  Mississippi,  is  there  sub- 
ject to  contest  in  the  same  manner  as  if  it 
had  originally  been  probated  in  that  state. 
It  will  be  o|perved  that  these  statutes  re- 
serve rights,  not  only  in  favor  of  citizens,  but 
extend  them  also  to  all  persons,  whether  the 
heirs  or  persons  entitled  to  distribution  be 


And,  if  recorded,  has  no  more  eflFect  than  a 
domestic  will.  Fraaier  v.  Bog^s,  37  Fla.  807, 
20  So.  245. 

So,  under  McLennan*s  (Fla.)  Dig.  p.  987,  f 
8,  providing  that  probate  of  wills  granted  In  any 
of  the  states  relating  to  property  in  this  state 
shall  l>e  admitted  to  record,  and  shall  have  the 
same  force  and  eCFect  as  wills  executed  in  this 
state,  provided  they  conform  to  the  laws  of  this 
state  In  form  and  manner  of  execution,  the  stat- 
ute does  not  give  any  effect  to  a  will  probated 
in  Connecticut  passing  after-acquired  property, 
although  it  may  have  that  effect  in  Connecticut, 
as  the  probate  comes  here  if  executed  as  re- 
quired by  our  laws,  with  the  same  effectiveness 
as  though  it  had  been  executed  in  this  state. 

Georarliu 

If  a  will  imdertalces  to  devise  lands  in  another 
state,  the  law  of  the  state  where  the  lands  are 
located  must  be  strictly  followed,  or  the  will 
does  not  affect  realty.  Knight  v.  Wheedon,  104 
Oa.  30U,  30  S.  B.  794. 

And  a  will  admitted  to  probate  In  Tennessee, 
attested  by  only  two  witnesses,  cannot  be  pro- 
bated in  Georgia  so  as  to  affect  real  property. 
Key  V.  Harlan,  52  Ga.  476.  In  this  case  it 
was  said  that  the  United  States  Constitution 
did  not  make  judgments  of  other  states  domes- 
tie  Judgments  to  all  intents  and  purposes,  but 
only  gave  a  general  credit  to  them  as  evidence, 
and  the  law  of  the  place  where  land  is  situated 
controls  in  the  matter  of  forms  and  solemnities 
requisite  to  give  effect  to  a  will  designed  to  oper- 
ate  on  the  same. 

In  the  above  case  the  case  of  Doe  e9  dem, 
Dooly  V.  Roe,  31  Ga.  C93,  holding  that  an  exem- 
plifled  copy  of  a  will  probated  in  Maryland  may 
he  a  good  muniment  of  title  to  real  estate  in 
Georgia  though  not  probated  or  recorded  In  this 
state,  was  distinguished,  as  in  that  case  no  ques- 
tion arose  as  to  the  attestation  by  the  number 
of  wltnessea 

As  to  realty,  the  law  of  the  place  where  the 
property  is  situated  governs,  and  a  will  of  per- 
sonal or  movable  property,  regularly  made  ac- 
cording to  the  forms  and  solemnities  required 
by  the  law  of  the  testator's  domicil,  is  sufficient 
to  pass  his  personal  or  movable  property  in 
«very  other  country  in  which  it  is  situated.  La- 
tine  V.  Clements,  8  Ga.  426. 

So,  where  a  will  was  probated  in  Kentucky, 
a  certified  copy  of  the  record  of  probate  should 
t>e  admitted  to  probate  In  Georgia  as  affecting 
personalty,  having  been  executed  according  to 
the  law  of  Kentucky.  Knight  v.  Wheedon,  104 
Oa.  300,  30  S.  B.  794. 
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And  where  the  probate  of  a  will  was  resisted 
in  Alabama  by  all  the  heirs  upon  the  ground 
that  the  court  had  not  Jurisdiction  as  the  testa- 
trix was  domiciled  in  Georgia  at  the  time  of  her 
death,  a  Judgment  admitting  the  will  to  probate 
concludes  the  same  parties  and  also  an  ad- 
ministrator appointed  in  Georgia,  and  the  ad- 
ministration in  Georgia  should  be  set  aside  un- 
der U.  S.  Const,  art.  4,  |  4,  and  act  of  Congress 
May  19,  1790,  providing  full  faith  and  credit, 
etc.  Thomas  v.  Morrisett,  76  Ga.  384. 
Illinois. 

Where  a  will  was  offered  In  evidence,  and  it 
was  objected  that  there  was  not  sufficient  evi- 
dence of  its  due  execution  and  proof  in  the  state 
of  New  York,  it  was  held  that  the  will  wa^ 
sufficiently  proved,  as  the  certificate  of  probate 
in  New  York  conformed  to  the  statute  of  Illi- 
nois, and  it  sufficiently  appeared  that  the  will 
was  duly  executed  and  proved  agreeably  to  the 
laws  of  New  York.  Shephaid  v.  Carriel,  19  III. 
313. 

Where  the  certificate  shows  that  the  will 
was  proved  and  admitted  to  record  in  Louisiana 
in  accordance  with  the  laws  of  that  state,  this 
record  imports  absolute  verity,  and,  being  prop- 
erly authenticated  under  act  of  Congress  May 
20,  1790,  providing  for  full  faith  and  credit, 
etc.,  is  evidence  in  all  the  courts  in  Illinois, 
although  not  probated  in  this  state.  Newman 
V.  WiiletU,  62  111.  98. 

In  Harrison  v.  Weatherby,  180  111.  418,  54  N. 
E.  237,  the  effect  of  a  probate  in  another  state 
was  not  decided. 
Indlaaim. 

Indiana  act  February  1,  1859,  2  Rev.  Stat. 
1876,  p.  579,  note  2,  providing  that  In  all  cases 
of  foreign  wills  admitted  to  probate,  or  which 
may  be  offered  for  record  and  filing  in  any  coun- 
ty of  this  state,  any  person  interested  In  the 
estate  of  the  testator  may  contest  such  will  as 
in  cases  of  contest  of  domestic  wills,  applies 
only  where  a  foreign  will  is  offered  for  probate 
or  filing;  and  such  act  does  not  in  express 
terms  provide  for  contesting  a  foreign  will  when 
a  copy  thereof,  and  of  the  probate  thereof  duly 
certified,  may  be  offered  for  filing  and  record. 
Harris  v.  Harris,  61  Ind.  117.  In  this  case  It 
was  said  that  the  constitutionality  of  the  act 
is  at  least  questionable:  but  if  it  provided  for 
contesting  In  this  state  a  foreign  will  when  a 
certified  copy  and  the  probate  thereof  were  pro- 
duced here  for  filing,  such  a  provision  would 
violate  U.  8.  Const  art.  4,  |  1,  requiring  full 
faith  and  credit,  etc.  (This  case  was  overruled, 
■o  far  as  it  refers  to  real  property,  in  Evans- 
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in  the  state  of  MissisBippi  or  not^  ab  to  all 
property  within  its  boundaries. 

Coining  to  the  consideration  of  our  own 
fiUtutes,  we  find  all  foreign  wills  nut  upon 
this  same  footing,  whether  probated  in  com- 
mon form  in  some  probate  court  or  before 
the  mayor  of  a  city  or  corporation ;  the  latter 
evidently  referring  to  cases  where  provision 
for  probate  is  maide  before  such  mayor  by 
special  law  applicable  to  such  locality.  Now, 
what  is  the  status  of  such  foreign  will  al- 
ready probated  in  another  state  in  common 
form?  It  is  in  short  that,  when  authenti- 
<Ated,  filed,  and  registered  in  the  proper 
place  in  this  state,  it  is  also  effectual,  as  if 
it  bad  been  probated  in  common  form  in  this 
fitate,  to  pass  both  realty  and  gpo'sonalty,  and 
until  that  is  done  it  has  no  e^!t  as  a  will. 

This  leads  us  to  inquire  what  is  the  effect 
of  a  will  probated  in  common  form  in  this 


state.  Unquestionably,  under  the  authori- 
ties, such  probate  is  a  proceeding  in  rem,  and 
binding  upon  all  the  world,  unless  set  aside 
in  the  manner  provided  by  statute.  Reeves 
V.  Eager,  101  Tenn.  712,  50  S.W.760,  and  the 
authorities  there  cited.  So  the  probate  in 
common  form  in  another  state  is  a  proceed- 
ing in  rem,  and  binding  upon  all  the  world, 
until  set  aside  as  provided  by  law.  The  ev- 
ident purpose  of  our  statutes  is,  in  my  opin- 
ion, to  put  foreign  wills  which  have  been  pro- 
bated intanother  state,  and  then  registered 
here,  exactly  on  the  same  footing  that  domes- 
tic wills  probated  in  common  form  occupy; 
that  is,  each  is  probated  by  a  proceeding  in 
rem,  and  each  is  conclusive  until  set  aside  in 
the  manner  provided  by  law.  The  most  dif- 
ficult question  that  arises  is  whether  the 
proceeding  to  set  aside  the  probate  in  com- 
mon form  must  be  taken  in  the  forum  where 
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Where  the  countj  court  of  Iowa  passes  upon 
•And  adjudicates  the  sufficiency  of  the  authenti- 
cation of  the  probate  of  a  foreign  wjll,  and  al- 
lows the  same  to  be  recorded,  sach  adjudication 
cannot  be  collaterally  questioned,  under  Iowa 
BeT.  i  2320  il297),  providing  that  wills  shall 
not  be  carried  into  effect  unless  thus  allowed; 
and  such  allowance  is  conclusive  as  to  the  due 
execution  of  the  will  unless  set  aside  by  an 
original  or  appellate  proceeding.  Stanley  v. 
Morse,  20  Iowa,  454. 

The  allowance  for  record  of  a  foreign  will  Is 
conclusive  of  the  due  execution  of  such  will, 
ander  Iowa  Ilev.  |  2328,  providing  that  wills 
proved  and  allowed  In  any  other  state  shall  be 
allowed  and  recorded  In  this  state  on  the  pro- 
duction of  an  authenticated  record.  Vance  v. 
Anderson,  30  Iowa,  426. 

An  original  action  may  be  maintained  to  set 
aside  the  probate  of  a  foreign  will  on  the 
ground  that  It  is  Invalid  as  an  instrument  of 
title  to  real  estate,  although  It  may  be  a  valid 
instroment  under  the  laws  of  the  place  where 
probated,  under  Iowa  Code,  |  2351,  .providing 
for  admitting  to  probate  wills  probated  in  other 
states,  and  f  2353,  providing  that  such  probate 
shall  be  conclusive  as  to  due  execution  thereof 
until  set  aside  by  an  original  or  appellate  pro- 
ceeding. Lynch  v.  Miller,  54  Iowa,  516.  6  N. 
W.  740.  This  will  was  written  by  the  testator 
and  attested  by  one  witness. 

Where  a  will  Is  probated  In  a  foreign  state 
by  proof  of  one  of  the  subscribing  witnesses, 
the  procedure  will  be  presumed  to  be  regular. 
Otto  V.  Doty,  61  Iowa,  23,  15  N.  W.  678.  In 
this  case  It  was  said  that  whether  the  foreign 
adjudication  of  a  probate  shall  be  deemed  con- 
clusive In  respect  to  the  testator's  testamentary 
capacity,  or  In  respect  to  the  absence  of  undue 
influence  in  an  action  of  ejectment  where  the 
foreign  probate  has  been  recognized  by  being 
probated  in  this  state,  we  need  not  determine. 

It  was  further  said  that  the  probate  of  a  will 
coming  from  another  state  might  be  set  aside, 
so  far  as  It  concerns  real  estate  in  this  state, 
if  not  executed  In  accordance  with  the  laws  of 
this  state,  under  Iowa  Code,  I  2353,  8upra. 

Proof  of  probate  in  another  state  Is  in  suffi- 
cient where  the  certificates  of  the  records  do 
not  show  the  Jurisdiction  of  the  court  or  the 
ord«r  of  the  court  probating  the  will.  Re  Cap- 
per. 85  Iowa,  82,  52  N.  W.  6. 
KentwekT* 

In  regard  to  personalty,  In  the  absence  of  evl- 
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deuce  to  the  contrary,  It  will  be  presumed  that 
the  evidence  before  the  court  in  the  other  state 
was  sufficient,  under  Ky.  Rev.  Stat.  chap.  106, 
I  31,  providing  for  the  probate  of  a  will  that 
has  been  proved  in  another  state,  and  that  on  a 
certified  copy  the  court  shall  presume.  In  the 
absence  of  evidence  to  the  contrary,  that  the 
will  was  duly  executed  and  probated  as  a  will  of 
personalty,  and  that  if  It  appears  that  the  will 
was  proved  to  have  been  so  executed  as  to  be  a 
valid  win  of  lands  In  this  state  by  the  law 
thereof,  such  copy  may  be  admitted  to  probate 
as  a  will  of  real  estate.  But  as  to  real  estate  It 
must  be  shown  that  the  evidence  heard  in  the 
foreign  court  was  such  as  would  authorize  the 
protMLting  of  a  will  under  our  law.  It  was  fur- 
ther held  that  a  proceeding  to  probate  a  will 
is  not  such  as  falls  within  U.  S.  Const,  art.  6 
(4),  I  1,  providing  full  faith  and  credit,  etc., 
and  when  a  foreign  will  is  probated  here,  If 
the  order  of  the  probate  shows  that  it  was  ad- 
mitted as  a  will  of  personalty  or  of  realty,  it 
will  probably  be  conclusive;  but  If  the  order 
does  not  show  that  It  was  probated  as  a  will  of 
realty,  it  will  be  presumed  that  It  was  only  In- 
tended to  admit  It  as  a  wUl  of  personalty.  Will- 
lams  V.  Jones,  14  Bush,  418. 

In  Whalen  v.  Nisbet,  95  Ky.  464,  26  8.  W. 
188,  it  was  said  that  no  reason  exists  for  hold- 
ing the  order  of  probate  conclusive  as  to  domes- 
tic wills  that  does  not  equally  apply  to  foreign 
wills  when  admitted  as  wills  of  realty,  under 
Ky.  Gen.  Stat.  chap.  118,  |  28,  providing  that 
the  probate  before  a  county  court  shall  be  con- 
clusive except  as  to  the  JurlBdiction  of  the  court, 
and  I  30,  providing  that  the  court.  In  admitting 
the  will  of  a  nonresident  proved  without  the 
state,  shsll  presume  that  the  will  was  duly 
executed  as  a  will  of  personalty  In  the  state  of 
the  testator's  domlcil,  and  if  it  appears  to  have 
been  executed  as  a  will  of  lands,  such  copy  shall 
be  admitted  to  probate  as  a  will  of  real  prop- 
erty. 

A  will  not  recorded  In  this  state  nor  proved 
on  the  trial  Is  not  evidence  of  title  to  land  In 
this  state.     Smith  v.  Shackleford,  9  Dana,  452. 

And  an  ea  parte  probate  of  a  will  In  Indiana 
Is  not  conclusive  as  to  real  estate  in  Kentucky, 
and  Is  revoked  by  the  birth  of  a  child  after  the 
execution  of  the  will.  Sneed  v.  Swing,  5  J.  J. 
Marsh.  4C0,  22  Am.  Dec.  41. 

So,  the  probate  of  a  will  In  Kmtucky  on  an 
authenticated  copy  from  Illinois  was  set  sslde  . 
as  a  will  of  realty  and  established  as  a  will  of 
personalty  only,  where  the  authentication  was 
not  as  required  by  Ky.  Rev.  Stat.  chap.  35,  p. 
313,  f  18,  providing  that  faith  and  credit  be 
10 


140 


TBNNBSSKB  SdFBBMB  CrODRT. 


Apr.^ 


it  was  made  in  the  foreign  state,  or  whether 
Buch  proceeding  can  be  had  in  this  state,  in 
the  proper  court,  where  it  is  offered  for  reg- 
istration. To  my  mind,  our  statute  is  plain 
and  unambiguous  that  the  proceeding  may 
be  had  in  our  courts,  and  not  necessarily  in 
the  foreign  court.  No  other  construction 
can  be  given  the  statute  (Shannon's  Code,  § 
8922) ;  for  it  could  not  ^ive  ]^wer  to  any 
foreign  jurisdiction,  nor  is  this  in  antago- 
nism to  the  effect  given  by  the  act  of  Congress 
to  the  foreign  probate,  if  that  act  ^plies  to 
such  probates  or  to  proceedings  in  rem  with- 
out actual  notice.  I  am  not  now  speaking 
of  a  probate  in  solemn  form,  with  notice,  as 
upon  an  issue  of  devisavit  vel  non  or  similar 
proceedings,  when  the  probate  is  by  law  made 
final,  and  not  correctable,  except  by  appeal  or 
other  proceeding  in  error.  Such  was  evidentr 
ly  the  character  of  the  probate  in  Pennsyl- 


vania of  the  will  in  controversy  in  Williams 
V.  Saunders,  reported  in  5  Coldw.  60.  It  can 
be  said,  however,  with  much  force  and  plaus- 
ibilty,  that  S§  3916-3922,  Shannon's  Code,  do- 
not  refer  to  wills  which  have  been  probated 
in  another  state,  but  only  to  such  wills  as 
have  been  there  proven  or  authenticated,  and 
these  sections  use  the  word  "proven"  instead 
of  "probated"  to  distinguish  between  will* 
authenticated  by  wit^iesses  and  those  pro- 
bated in  a  court  proceeding.  It  must  be 
noted,  however,  that  virtually  all  of  our  stat- 
utes in  regard  to  the  probate  of  wills  use  the 
word  "proven"  instead  of  "probated."  Thus, 
we  find  the  word  "proven, **^  in  §  3896,  Shan- 
non's Code,  relating  to  the  probate  of  holo- 
graphic willsjL^and  in  SS  3898-3900,  relating 
to  nuncupative  wills;  and  in  S  3902,  relating 
to  the  place  of  probating;  and  in  §  3904,  re- 
lating to  the  manner  of  probate  in  common 


given  to  records  and  Judicial  proceedings  In  the 
courts  of  any  other  state.  Helm  v.  Rookesby, 
1  Met.  (Ky.)  49. 

When  a  copy  of  a  will  Is  admitted  to  probate, 
in  the  absence  of  evidence  sufficient  to  authorize 
a  probate  In  this  state  under  our  laws,  the  pre- 
sumption Is  that  the  authenticated  copy  was  ad- 
mitted to  probate  as  a  will  of  personalty  only. 
Dupoyster  v.  Gaganl,  84  Ky.  403,  1  S.  W.  652. 
This  was  on  the  ground  that  **ln  order  to  entitle 
an  authenticated  copy  of  such  will  to  be  ad- 
mitted to  probate  here  as  a  will  oif  real  estate 
It  must  appear,  from  the  transcript  of  the  pro- 
ceedings and  Judgment  of  the  foreign  court  of 
probate,  not  only  that  said  will  was  admitted  to 
probate  in  the  said  court,  but  that  the  evidence 
heard  there  was  sufficient  to  authorise  our 
courts  of  probate  to  admit  such  will  to  record, 
had  the  same  been  offered  for  probate  original- 
ly In  our  courts  of  probate."  The  court  said 
that  such  court  may  then  admit  such  copy  as  a 
will  of  real  estate,  and  It  may  be  admitted  to 
probate  according  to  the  facts  appearing  In  the 
transcript  as  a  will  of  personalty  or  as  a  will 
of  realty,  or  of  both,  and.  when  the  order  ad- 
mitting the  copy  to  probate  does  so  show.  It 
will  probably  be  conclusive  until  superseded  or 
reversed. 

A  will  probated  In  another  state,  proved  by 
one  witness,  who  does  not  prove  the  attestation 
of  the  other  witness,  and  recorded  in  Kentucky, 
Is  of  no  effect  as  to  real  estate  In  Kentucky,  un- 
der Ky.  act  1842,  3  Stat.  Law,  585,  permitting 
sach  will  to  be  recorded  In  the  county  where 
the  real  estate  Is,  and  giving  the  same  effect 
as  if  It  had  been  proved  and  recorded  in  that 
county,  although  It ■  may  be  taken  for  granted 
that  the  will  has  been  duly  proved  according 
to  the  laws  of  that  state.  Cornelison  v.  Brown- 
ing, 10  B.  Mon.  425. 
Lioniaiana. 

Where  a  certified  copy  of  a  will  with  the 
probate  thereof  from  the  county  court  of  Tennes- 
see is  presented  to  the  court  of  probate  of 
Louisiana,  and  the  copy  of  the  will  and  probate 
is  certified  in  conformity  to  the  act  of  Congress 
May  20,  1790.  prescribing  the  mode  In  which 
public  records  and  Judicial  proceedings  In  a 
state  shall  be  authenticated  so  as  to  take  ef- 
fect in  another,  the  court  of  probate  of  Louisi- 
ana must  admit  the  same  for  record.  Lytle's 
Succession,  1  Rob.  (La.)  268;  Lally's  Succes- 
sion, 1  Rob.  (La.)  209. 

And  where  a  will  was  made  in  Maryland  and 
admitted  to  probate  In  Alabama,  It  should  be 
admitted  to  probate  In  Louisiana,  If  the  will 
had  been  proved  and  received  by  any  court  of 
48  L.  R.  A. 


competent  Jarisdlctlon,  under  La.  Code,  |  1682, 
providing  for  the  execution  of  testaments  made 
in  other  states  and  foreign  countries  without 
any  other  form  than  that  of  registering  the 
testament,  If  It  be  established  that  the  testa- 
ment was  duly  proved  before  a  competent  Judge 
of  the  place  where  It  was  received.  State  v. 
Iberville  Probate  Ct.  Judge,  8  Mart.  N.  S.  586. 
In  this  case  the  court  said  that  proof  of  execu- 
tion would  be  required  where  this  sanction  has 
not  been  bestowed  on  them. 

And  In  a  suit  in  Louisiana,  It  was  held  that 
admitting  a  will  of  personalty  to  probate  In 
North  Oirollna  Is  a  Judicial  proceeding,  and 
under  the  act  of  Congress  the  same  faith  and 
credit  It  had  in  the  state  from  whence  it  came 
should  be  given  to  the  record.  Balfour  v.  Chew. 
C  Mart.  N.  S.  517.  In  this  case  the  court  said 
that  It  lies  on  the  defendant  to  show  that  It  was 
Improperly  admitted  to  record.  This  he  had 
not  done,  and  If  he  had,  so  long  as  the  Judgment 
of  that  court  by  which  It  was  ordered  to  be  re- 
corded stood  unreversed,  we  could  not  refuse  it 
effect  here. 

So,  where  a  will  was  probated  In  Mississippi, 
and  a  copy  of  the  will  and  of  the  record  and 
probate  thereof  were  admitted  to  record  In  the 
probate  court  of  Louisiana,  It  must  be  taken 
for  granted  that  the  court  of  probate  of  Missis- 
sippi acted  In  conformity  with  the  laws  of  that 
state,  and  that  Its  judgment  was  rendered  after 
due  and  legal  proceedinga  Jones  v.  Hunter,  6 
Rob.  (La.)  235. 

And  where  the  surrogate  of  Kings  county. 
New  York,  rendered  a  decree  In  proceedings 
contradictorily  taken  between  the  executor  of 
the  will  and  next  of  kin,  holding  that  the  In- 
strument purporting  to  be  a  last  will  and  testa- 
ment w^s  purely  and  legally  such,  that  particu- 
lar fact  must  be  taken  In  Louisiana  as  fixed  by 
the  judgment,  and  given  effect  to  In  Louisiana 
as  established.  Gaines's  Succession,  46  La. 
Ann.  1237,  14  So.  233. 

Hut  a  will  should  be  refused  probate  in 
Louisiana  where  the  certificate  does  not  show 
in  what  manner  the  will  was  proved  In  Tennes- 
see, nor  what  was  the  order  of  the  court,  under 
IjA.  Code,  art.  1682,  providing  that  the  order 
of  execution  shall  be  granted  without  any  other 
form.  If  it  be  established  that  the  testament  has 
been  duly  proved  before  a  competent  Judge  of 
the  place  where  It  was  received ;  otherwise  the 
testament  cannot  be  carried  Into  effect  without 
being  first  proved  before  the  Judge  of  whom  the 
execution  was  demanded.  Bowles's  Succession. 
3  Rob.  (La.)  33.  In  this  case  the  court  said 
that  the  probate  of  a  will  Is  a  Judicial  proceed- 
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form;  and  in  |  3910,  relating  to  manner  of 
probating  contested  wills ;  in  short*  whenever 
the  proceeding  is  referred  to  in  the  statutes, 
the  term  used  is  "proving*'  the  will,  instead 
of  "probating"  it.  The  decisions  of  our 
court  treat  the  terms  as  synonjnmous,  and  as 
meaning  the  process  of  proving  or  probating, 
and  not  the  mere  authentication.  I  am 
aware  of  no  proceeding  to  prove  a  will  that 
is  not  at  the  same  time  a  probate  of  it,  ex- 
cept in  the  case  of  soldiers'  and  sailors'  wills, 
under  §  3023  .of  Shannon's  Compilation, 
which  provides  for  the  authentication  by  ac- 
knowledgment of  the  testator  or  proof  by 
witnesses  and  a  subsequent  probate  in  the 
place  of  domicil,  and  this  is  the  only  section 
where  the  word  "probate"  is  used  instead  of 
"proved."  This,  we  think,  then,  means  that 
while  a  will  may  be  proved,  as  provided  in 
that  section,  still  it  must  be  afterwards  pro- 


bated in  the  domicil  of  the  testator;  and  in 
such  case  the  authentication  is  onlv  prima 
facie  evidence  in  case  of  contest.  1  do  not 
think,  therefore,  that  the  sections  of  our 
statutes  refer  to  wills  which  have  been 
merely  proven  or  authenticated,  but  to 
wills  which  have  been  proven  in  the 
sense  of  being  probated.  To  hold  different- 
ly will  be  to  say  that  a  will  may  be 
proven  or  authenticated  in  a  foreign  state, 
but  not  probated,  and  then,  upon  regis- 
tration here,  have  all  the  effect  of  a  probated 
will;  or,  in  other  words,  that  such  foreign 
will  may  be  made  effective  here,  though  never 
probated  anywhere  or  in  any  jurisdiction.  I 
do  not  think  our  statutes  will  bear  this  con- 
struction. If  BO,  then  such  will  need  never 
be  probated,  but  simply  its  execution  proven, 
and,  upon  registration,  it  becomes  a  perfect 
will.     It  is  tacitly  conceded  that  a  will  of 


ing,  and   must   be  authenticated   according  to 

the  act  of  Congresa 

Maine. 

If  a  will  Is  executed  and  proved  according  to 
the  laws  of  the  other  state.  It  will  be  valid  If 
recorded  here,  although  only  two  witnesses  at- 
tested the  will,  as  Me.  Rev.  Stat.  chap.  64,  |  12, 
provfdea  for  proring  wills  executed  in  another 
state,  and  f  13  provides  that  a  will  probated  in 
another  state  may  be  allowed  and  recorded  here 
after  notice  and  hearing.  Lyon  v.  Ogden,  85 
Me.  374,  27  Atl.  258. 
llarrlt&ncl. 

A  decree  of  probate  from  another  state  In  re- 
gard to  lands* In  this  state  Is  of  no  effect. 
Cudd  T.  Brooke,  8  Gill.  198.  43  Am.  Dec.  321 ; 
Darby  ▼.  Mayer.  10  Wheat.  405,  6  L.  ed.  367. 

See  also  Robertson  v.  Picbrell,  109  U.  S.  608. 
27  L.  ed.  1049.  3  Sup.  Ct.  Rep.  407.  as  to  Dls- 
THet  of  Columbia,  where  a  transcript  from  Vlr- 
irinia  was  offered  as  conclusive  proof  of  the 
validity  of  the  will  and  of  all  matters  Involved 
in  its  probate,  and  It  was  held  that  proof  of  a 
derise  In  ejectment  In  Maryland  (Us  law  obtains 
in  the  District)  must  be  made  by  the  production 
of  the  will  In  court,  and  evidence  of  its  execu- 
tion by  the  subscribing  witness. 
VavBAcli  naetts. 

If  a  will  be  originally  made,  proved,  and  al- 
lowed In  another  state  according  to  the  laws 
tbereof,  and  an  authenticated  copy  of  the  pro- 
ceedings be  allowed  and  recorded  in  the  pro- 
bate court  of  Massachusetts.  It  then  has  the 
same  effect  upon  any  real  estate  there  as  If  the 
will  had  been  originally  proved  and  allowed  in 
Massachusetts.  Parker  v.  Parker,  11  Cush. 
&19. 

A  decree  of  the  probate  court  of  another 
state,  admlttinir  to  probate  a  will  within  Its  Ju- 
risdiction, is  conclusive  evidence.  If  duly  au- 
thenticated, of  the  validity  of  the  will,  upon  an 
application  to  prove  It  In  Massachusetts,  even 
vhen  no  notice  of  the  offer  of  the  will  for  pro- 
bate was  given.  If  by  the  law  of  that  state  no 
tGch  notice  was  required,  under  Mass.  Rev.  Stat, 
chap.  62.  IS  17-20.  providing  that  a  will  proved 
In  another  state,  with  a  prot>ate  thereof  duly 
authenticated,  may  be  presented  to  the  probate 
court  of  this  state,  and  after  notice  and  hearing, 
If  It  shall  appear  that  It  ought  to  be  allowed.  It 
may  be  received  In  order  to  be  recorded.  Crlp- 
pen  V.  Dexter,  13  Gray,  330.  In  this  case  the 
court  said  that  this  law  gives  the  same  force 
and  effect  to  a  foreign  as  to  a  domestic  will.  If 
made  In  conformity  with  the  laws  of  the  state 
where  It  was  executed. 

It  was  also  aald  that  when  a  copy  of  a  will 
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with  an  authenticated  copy  of  the  probate  In 
another  state  is  offered  for  probate  In  this  state, 
the  probate  court  must  decide  whether  the 
record  Is  duly  authenticated,  whether  the  court 
had  Jurisdiction  to  allow  the  will,  and  whether 
there  Is  sny  estate  In  his  county  on  which  said 
win  may  operate ;  and  perhaps  It  may  be  open, 
on  Inquiry,  as  to  actual  fraud  In  obtaining  the 
probate  of  the  will ;  but  no  opinion  is  expressed 
as  to  that.  The  court  further  said :  **But  as 
to  all  those  facts  which  are  necessary  to  the  es- 
tablishment of  a  will  In  whichever  form  the 
case  Is  entertained,  and  as  to  the  regularity  of 
the  proceedings  and  their  conformity  to  the  law 
of  the  state  or  country  where  they  are  had,  the 
Judgment  itself  must  be  held  conclusive ;  it  is 
required  by  the  rule  of  the  Constitution  of  the 
United  States,"  and  by  the  rule  of  common  law. 

In  Babcock  v.  Collins.  00  Minn.  73,  61  N.  W. 
1020,  It  was  said  that  the  Minnesota  statutes 
in  regard  to  the  probate  of  foreign  wills  are 
substantially  the  same  as  Mass.  Rev.  Stat.  1836. 
and  that  under  such  statute  a  Massachusetts 
court  held  that  a  foreign  probate  was  conclu- 
sive In  Crlppen  v.  Dexter,  13  Gray,  832,  and  the 
court  said :  "It  is  not  necessary  here  to  de- 
cide whether  or  not  this  court  would  hold,  as 
that  court  did  In  that  case,  that  such  foreign 
probate  is  conclusive,  where  the  law  of  such 
foreign  domicil  required  no  notice  of  probate, 
and  none  was  given." 

Where  a  will  is  originally  proved  and  al- 
lowed In  New  Hampshire  according  to  the  laws 
of  such  state,  the  filing  and  recording  of  a  will 
In  the  probate  court  of  Massachusetts  in  the 
manner  prescribed  by  the  statute  is  of  the  same 
force  and  effect  as  If  the  original  had  been 
proved  and  allowed  here.  But  It  was  said  that 
a  will  purporting  to  dispose  of  both  real  and 
personal  estate,  and  not  so  attested  and  sub- 
scribed as  to  pass  real  estate,  cannot  be  al- 
lowed as  a  testament  of  personal  estate  only. 
Dublin  V.  Chadbourn.  16  Mass.  433.  In  this 
case  It  was  also  said  that,  if  a  will  was  not  at- 
tested as  required  by  the  laws  of  Mnssachusetts, 
objection  may  be  made  in  the  probate  court  of 
this  state,  and  would  have  been  sufficient  to 
prevent  the  filing  and  recording  of  the  will,  al- 
though it  was  attested  according  to  the  laws  of 
New  Hampshire,  where  it  was  originally  pro- 
bated, as  every  objection  to  the  validity  of  the 
will  should  be  heard  and  determined  in  the 
(!Ourse  of  the  proceedings  in  the  probate  court  of 
this  state. 

As  to  whether  a  will  probated  at  the  domlon 
of  the  tesUtrix  In  another  state  can  be  set  aald* 
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real  estate,  probated  in  common  form  in  the 
foreign  court,  may  be  contested  in  this  state 
when  it  is  presented  for  registration  in  this 
state  where  the  land  or  a  part  of  it  lies ;  but 
the  contention  is  that  wills  of  personalty 
stand  upon  a  different  basis,  inasmuch  as  the 
law  of  the  testator's  domicil  is  supposed  to 
affect  the  latter,  but  not  the  former,  it  be- 
ing controlled  by  the  law  rei  aitw.  This 
would  lead,  as  we  think,  to  inconsistent  con- 
sequences. We  will  illustrate  by  a  will 
which  disposes  of  both  lands  and  personal 
property  in  both  a  foreign  state  and  in  this 
state.  It  has  been  probated  in  a  foreign 
state,  and  brought  to  this  for  registration. 
When  offered  here,  parties  interested  pro- 
posed to  contest  it,  and  it  is  held  they 
may  do  so  as  to  realty,  but  not  as  to  person- 
alty. We  will  suppose  the  ground  of  con- 
test to  be  insanity.  For  that  reason,  the  will 
as  to  the  land  may  be  set  aside,  but  not  as 


to  personalty.  We  will  suppose  the  ground 
of  the  contest  to  be  undue  influence;  the 
same  result  will  follow.  Or  the  ground  may 
be  revocation,  and  the  result  might  be  to  set 
aside  a  will  of  realty,  but  the  same  act 
would  not  suffice  to  set  aside  the  will 
of  personalty.  The  true  doctrine  is  that 
the  domicil  fixes  the  personal  status  of 
the  testator,  and  controls  the  disposition 
of  property  in  that  state,  but  not  ex- 
clusively the  place  of  probate.  The  domi- 
cil does  not  even  fix  the  pow^r  or  capacity  to 
make  a  will  absolutely,  for  this  court  has 
held  that  a  will  executed  in  a  foreign  state 
may  be  valid  to  pass  real  estate  in  this  state, 
while  it  is  invalid  and  of  no  force  in  the 
forum  where  it  was  executed.  Carpenter  v. 
Bell,  96  Tenn.  294,  34  8.  W.  209.  For  these 
and  other  reasons  I  do  not  concur  in  the  view 
of  the  majority. 


In  Massachusetts  is  questioned.     Lorlng  v.  Oak- 

ey,  98  Mass.  267. 

Mfcblaran. 

In  Re  Mower,  48  Mich.  441,  12  N.  W.  646.  it 
was  safd  that,  for  the  purposes  of  administra- 
tion and  legal  execution,  wills  probated  in  other 
states  cauuot  be  taken  notice  of  In  this  state 
until  they  are  probated  here. 

Under  the  New  Jersey  statute  treating  the 
record  of  a  will  with  the  proof  thereof  as  the 
probate  of  the  same,  a  transcript  from  that 
state,  recorded  in  Michigan,  shows  a  valid  pro- 
bate of  the  will,  although  there  was  no  distinct 
separate  judicial  act  or  decree,  as  the  Judgment 
of  the  court  establishing  the  will.  Wilt  v.  Cut- 
ler. 38  Mich.  189. 

Where  an  administrator  objected  to  an  execu- 
trix prosecuting  a  claim  on  the  ground  that  the 
record  of  the  appointment  in  this  state  did  not 
show  that  the  entire  record  of  the  Pennsylvania 
court  was  before  the  probate  court  in  this  state, 
and  that  the  proceedings  gave  the  executrix  no 
*  standing,  it  was  held  that  the  proceedings  al- 
lowing the  will  in  this  state  sufficiently  author- 
ised her  to  prosecute  the  claim.  Feustmann  v. 
Gott,  65  Mich.  592,  82  N.  W.  869. 
Minneaota. 

A  probate  in  another  state  is  conclusive  un- 
der Minn.  Gen.  Stat.  1878.  chap.  47,  |  18,  pro- 
viding that  wills  proved  and  allowed  in  any  of 
the  United  States  according  to  the  law  of  such 
state  may  be  allowed,  filed,  and  recorded  in 
this  state,  and  |  19,  providing  that  the  court 
in  this  state  shall  appoint  a  time  and  place 
ot  hearing,  and  notice  shall  be  given  as  In  the 
case  of  an  original  will,  and  |  20,  providing  that 
If  on  the  hearing  it  appears  that  the  instru- 
ment ought  to  be  allowed  as  a  last  will  and  testa- 
ment, the  copy  shall  have  the  same  force  and 
effect  as  if  it  had  been  originally  proved.  It 
was  also  held  that,  under  Minn.  Laws  1870.  chap. 
64,  amending  8  21,  providing  for  the  issue  of  let- 
ters testamentary  to  a  foreign  executor,  the  for- 
eign probate  was  conclusive,  and  the  right  of  the 
foreign  executor  to  appointment  here  was  also 
conclusive.  Babcock  v.  Collins,  60  Minn.  73,  61 
N.  W.  1020.  In  this  case  it  was  said  that  it 
is  not  necessary  to  decide  whether  such  probate 
would  be  held  conclusive  if  the  law  of  the  other 
state  allowed  a  probate  of  a  will  without  notice. 

In  Re  Southard,  48  Minn.  87,  50  N.  W.  932, 
it  was  said  that  Minn.  Probate  Code,  Laws  1889, 
chap.  46.  If  32-34,  allowing  the  filing  here  of 
wills  which  have  been  admitted  to  probate  and 
established  in  some  other  state  or  country,  is 
intended  to  make  such  wills  effectual  and  opera- 
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tive  here,  as  though  they  had  been  originally  ad- 
mitted to  probate  and  established  by  original 
proof  in  our  own  conrta 

But  a  will  probated  in  another  state  does  not 
affect  land  until  proved  and  allowed  In  this 
statei  Pott  V.  Pennington,  16  Minn.  509,  Gil.  460. 

With  reference  to  foreign  wills  executed  ac- 
cording to  the  laws  of  this  state,  Minn.  Probate 
Code,  chap.  2,  |  82,  Laws  1889,  chap.  46,  is 
merely  cumulative  as  to  the  mode  ot  proving 
or  making  certified  copies  of  it  after  probate  in 
another  state  sufficient  evidence  to  establish 
the  will.  Putnam  v.  Pitney,  46  Minn.  242,  11 
L.  H.  A.  41,  47  N.  W.  790. 
MfH«laaippt. 

The  probate  of  a  will  of  personal  property  at 
the  testator's  domicil  will  be  held  valid  in  this 
state.  Montgomery  v.  MiUlkin,  5  Smedee  ft  M. 
151,  43  Am.  Dec.  507. 

The  probate  of  a  will  In  another  state  is  valid 
as  to  property  in  that  state.  Wells  v.  Wells,  85 
Mlsa  638. 

And  where  an  authenticated  copy  of  a  will 
and  probate  from  Alabama  was  ordered  to  be 
admitted  to  probate  and  recorded  in  Mississippi, 
it  was  held  that  that  act  was  clearly  within  the 
Jurisdiction  of  the  court,  and  it  cannot  be  col- 
laterally impeached,  even  if  the  court  acted 
erroneously  in  its  Judgment  as  to  the  sufficiency 
of  the  original  probate  In  Alabama.  Crusoe  t. 
Butler,  36  Miss.  150.  In  this  case  it  was  held 
to  be  no  objection  to  the  record  of  a  probate  In 
Mississippi  on  an  authenticated  copy  of  a  pro- 
bate from  Alabama  that  the  will  appeared  to 
have  been  probated  there  by  but  one  of  three 
subscribing  witnesses.  This  showed  sufficient 
proof  of  the  will.  The  court  said  that  if  the 
record  states  that  It  was  duly  proved  by  one  of 
them,  and  admitted  to  probate,  and  it  does  not 
affirmatively  appear  that  the  witness  proved 
only  the  attestation  by  himself  and  execution  In 
his  presence,  it  will  be  presumed  that  he  testi- 
fied to  every  fact  necessary  to  the  due  execution. 

In  Melvin  v.  Lyons,  10  Smedes  &  M.  78,  where 
It  was  held  that  a  copy  of  a  will  duly  probated 
in  another  state  was  admissible  in  evidence  In 
Mississippi,  It  was  said  that  Miss.  Stat.  H.  &  H. 
388,  i  13,  providing  that  authenticated  copies 
of  wills  proved  in  other  states  may  be  offered 
for  and  admitted  to  probate  In  this  state  sub- 
ject to  be  contested  and  controverted  as  the  orig- 
inal  might  be,  was  not  designed  to  establish  a 
rule  for  the  admisBibillty  of  a  copy  In  evidence, 
for  if  so,  it  would  be  contrary  to  the  act  of  Con- 
gress. 

The  probate  of  a  will  in  Alabama,  and  of  an 
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authenticated  copy  thereof  afterward  In  this 
atate,  had  only  aucb  effect  here  aa  allowed  by  our 
lawa.  Xhia  waa  aufflcient  to  have  enabled  the 
executor,  without  qualifying  aa  executor  in  this 
■tate.  to  execute  the  apecial  power  conferred 
opon  him  by  the  will  to  sell  the  land  ;  but  it  was 
not  enough  to  enable  him,  aa  executor,  to  re- 
cover In  ejectment,  aa  he  muat  qualify  as  such 
in  thifl  state  before  he  is  entitled  to  the  pos- 
session of  real  estate.  Sims  t.  Hodges,  60 
Miss.  211,  8  So.  457. 

The  probate  In  another  state  Is  of  no  force 
as  to  property  here  if  the  testator  waa  domi- 
ciled here  at  the  time  of  hia  death.  Sturdivant 
▼.  Neill,  27  Miss.  157 ;  Wells  t.  Wells,  35  Miss. 
63S ;  Morris  T.  Morris,  27  Miss.  847 ;  Bate  t. 
Inclsa,  69  Mlsa.  518. 

In  SturdlTsnt  y.  Nelll,  27  Miss.  157,  it  waa 
said  that  Mlaa.  Stat.  1821,  Hutch.  Code,  605, 
provld^g  that  authenticated  copies  of  wills 
proved  according  to  the  laws  of  any  of  the 
United  States,  touching  eaUtea  within  this 
state,  may  be  offered  and  admitted  to  probate 
in  this  state, — merely  permits  our  courts  to  re- 
ceive the  authenticated  copy  aa  evidence  of  the 
dne  execntion  of  the  will,  because  the  question 
baa  already  been  decided  by  a  court  having  Juris- 
diction over  the  aubject-matter,  and  whose  Judg- 
ment waa  based  upon  the  law  of  Its  own  country, 
in  determining  the  validity  of  the  will ;  and,  if 
It  had  no  Jurisdiction  or  power  to  make  the  rec- 
ord, the  courts  of  this  state  can  take  no  Juris- 
diction of  a  copy  of  such  record.  Our  courts 
*^ake  but  one  inquiry,  and  that  ia  aa  to  the 
Jarladiction  of  the  foreign  tribunal  which  pro- 
nounced the  Judgment,  which.  If  valid  according 
to  the  foreign  law,  will  be  equally  so  In  this 
states  nnleas  it  be  shown  that  the  foreign  law 
so  far  conflicts  with  our  policy  as  to  relieve  our 
eourtfl  from  giving  to  It  any  operation  within 
the  limlta  of  the  aUte.'* 
Mlaaowrl. 

The  probate  of  a  will  In  another  state  is  to 
be  regarded  as  a  Judicial  proceeding,  to  the 
record  of  which  full  faith  and  credit  are  to  be 
given  aa  evidence  when  certified  conformably  to 
the  act  of  Congress  of  1790.  Halle  T.  Hill,  18 
Ma  612. 

And  Wagner'a  (Mo.)  Stat.  p.  1360.  f  34,  au- 
tborislng  the  record  of  an  authenticated  copy 
ot  a  foreign  will  and  making  a  copy  of  such 
recorded  exemplification  evidence,  does  not  re- 
peal Wagner'a  Stat.  p.  508,  f  51,  providing  that 
the  recorda  and  Judicial  proceedings  of  the 
courts  of  the  United  States,  or  any  state,  when 
properly  authenticated,  shall  have  such  faith 
and  credit  given  to  them  In  this  state  aa  they 
would  have  at  the  place  whence  they  came. 
Full  faith  and  credit  are  to  be  given  to  the  pro- 
bate of  a  foreign  will  when  certified  to  In  con- 
formity to  act  of  Congress.  Lewis  v.  St.  Louis, 
69  Mo.  695.  Affirming  8  Mo.  App.  582;  Brad- 
street  V.  Klnsella,  76  Mo.  08. 

And  where  a  will  was  executed  In  Kentucky 
aecordlng  to  the  laws  of  Missouri,  and  probated 
bi  Kentucky,  and  an  authenticated  copy  of  such 
record  waa  recorded  In  Mlasourl,  a  copy  of  this 
last  record  was  conclusive,  and  needed  no  sop- 
port  for  proving  the  will.  Applegate  v.  Smith, 
81  Mo.  166. 

But  persons  dealing  with  land  located  In  this 
state  are  not  charged  with  constructive  notice  of 
a  foreign  will  until  it  is  either  proved  anew  in 
this  state,  or  until  a  copy  of  the  will  and  for 
elgn  probate  is  recorded  here  as  permitted  to  be 
done  by  our  statutea  Gravea  v.  Ewart,  09  Mo. 
13.  11  8.  W.  071 ;  Van  Syckle  v.  Beam,  110  Mo. 
989.  19  S.  W.  946. 

In  regard  to  constructive  notice  of  an  unre- 
corded will  that  has  been  probated  in  another 
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state.  It  waa  said :  "When  the  Kmtncky  court 
admitted  this  will  to  probate  It  adjudged  it  to 
be  executed  according  to  the  laws  of  that  state, 
and  we  accept  that  adjudication  aa  concluaive 
upon  that  aubject;  but  it  did  not  undertake  to 
say  that  the  will  transmitted  the  title  to  the 
Miaaouri  land.  That  court  did  not  aasume  to 
make  any  auch  adjudication.  The  probate  of 
the  will,  then,  does  not  have  the  credit  in  that 
state  of  affecting  the  title  to  land  in  this  state, 
and  hence  we  are  not  called  upon  to  give  it  a 
credit  here  that  It  doea  not  have  in  the  courts 
of  the  state  where  the  probate  ia  declared." 
Keith  V.  Keith,  97  Mo.  224,  10  8.  W.  597.  In 
thla  case  it  waa  aaid  that  a  will,  to  be  of  any 
validity  as  a  tranafer  of  title  to  land,  must  be 
executed,  atteated,  and  probated  In  the  manner 
preacribed  by  the  law  of  the  state  where  the 
land  is  located. 

And  a  probate  In  another  state  ia  invalid 
where  the  domlcil  of  the  testator  waa  In  thia 
atate  at  the  time  of  hia  death.     Nat  v.  Coona, 
10  Mo.  548 :  Stewart  v.  Pettus,  10  Mo.  756. 
IfebraMka. 

It  is  not  neceaaary  that  an  original  will  ahall 
be  presented  to,  or  filed  with,  a  county  court 
in  this  state  for  probate  in  caae  of  foreign  wllla, 
as  Neb.  Comp.  Stat.  1891,  chap.  28,  I  145,  pro- 
videa  for  preaenting  a  copy  of  a  foreign  will  and 
probate  duly  authenticated,  and  |  146  provldea 
that  if  the  Inatrument  ought  to  be  allowed,  a 
copy  ahall  be  filed  and  recorded,  and  the  will 
shall  have  the  same  effect  aa  if  originally  proved 
In  the  same  court.  Fremont,  B.  h  M.  Valley  B. 
Co.  V.  Setright,  34  Neb.  258,  51  N.  W.  833. 

In  Boberta  v.  Flanagan,  21  Neb.  503,  32  N. 
W.  663,  it  waa  aaid  that  a  decree  of  another  atate 
probating  a  will  might  be  held  invalid  in  a  di- 
rect attack.  , 
New  Hampablre. 

A  certified  probate  from  another  state  cannot 
be  filed  in  the  court  of  probate  if  the  doml- 
cil of  the  deceaaed  was  In  this  state  at  the  time 
of  her  death.     Stark  v.  Parker,  56  N.  H.  481. 

A  copy  of  a  will  executed  and  proved  accord- 
ing to  the  laws  of  Pennsylvania  may  be  filed  and 
recorded  In  the  probate  court  of  New  Hamp- 
shire, although  the  will  la  not  executed  accord- 
ing to  the  lawa  of  New  llampahlre  In  that  the 
execution  was  in  the  presence  of  only  two  wlt^ 
nesaes,  under  N.  H.  Gen.  Laws,  chap.  104,  |  12, 
permitting  the  copy  of  a  will  with  its  probate 
made  in  another  atate  to  be  filed,  to  be  executed 
according  to  the  lawa  of  the  atate  where  the 
probate  of  the  original  will  haa  been  made. 
Kennard  v.  Kennard,  68  N.  H.  808. 
Neiv  Jersey. 

A  probate  from  another  atate  may  be  con- 
tested where  the  testator  waa  domiciled  here  at 
the  time  of  his  death.  Wallace  v.  Wallace,  8 
N.  J.  ICq.  618. 

And  the  probate  of  a  will  allowed  In  another 
state  may  be  refused  by  the  surrogate.  Allaire 
V.  Allaire,  37  N.  J.  L.  312. 

So,  the  probate  of  a  will  in  California  not 
executed  by  the  testator  in  the  presence  of  sub- 
scribing witnesses,  that  Is  a  valid  testamentary 
disposition  of  lauds  under  the  laws  of  that  state, 
Is  of  no  effect  in  New  Jersey,  under  N.  J.  Rev. 
p.  1247,  I  22.  requiring  all  wills  to  be  executed 
In  the  presence  of  two  witnesses  who  should 
subscribe  their  namea  In  the  presence  of  the  tes- 
tator ;  and  this  defect  Is  not  cured  by  N.  J.  act 
t882,  Pub.  Laws.  112.  and  act  May  11,1886,  Rev. 
Supp.  775,  authorising  the  recording  of  wills 
probated  In  another  state.  Nelaon  v.  Potter, 
00  N.  J.  L.  824,  15  Atl.  375. 

When  a  will  la  probated  in  another  state,  and 
an  exemplified  record  ia  used  In  New  Jersey  to 
make  title  to    landa,    the    record    exemplified 
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from  snch  other  state  maBt  contain  the  proofs 
there  made  upon  the  probate,  so  that  it  may 
appear  that  the  will  waa  made  and  executed 
with  the  formalities  prescribed  by  the  statute  of 
New  Jersey  for  devises  ol  lands^  Lindley  v. 
O'Reilly,  50  N.  J.  L.  636,  1  L.  B.  A.  79,  15  Atl. 
^79. 

In  this  case  it  was  said :  "The  probate  of  a 
will  is  a  Judicial  act  to  be  proved  by  a  sworn 
or  duly  certified  copy  of  the  record,  or  at  least 
by  the  certificate  of  the  officer  before  whom  the 
probate  is  made.  And  where  the  object  of  mak- 
ing such  a  will  a  record  in  this  state  is  for  the 
purpose  of  making  title  to  lands,  the  record  ex- 
emplified from  another  state  must  contain  the 
proofs  taken  upon  the  probate,  that  it  may  ap- 
pear by  such  proofs  that  the  will  was  made  and 
executed  in  the  manner -and  with  the  formal- 
ities prescribed  by  the  statute  of  this  state  for 
devises  of  lands." 
New  York. 

Code  of  Civil  Procedure,  |  2611,  prorldes  that 
a  will  of  real  or  personal  property  executed  as 
prescribed  by  the  law  of  the  state,  and  a  will 
of  personal  property  executed  without  the  state 
and  within  the  United  States  aa  prescribed  by 
the  laws  of  the  state  where  it  is  or  was  exe- 
cuted, or  a  will  of  personal  property  executed 
by  a  person  not  a  resident  of  the  state,  accord- 
ing to  the  laws  of  the  testator's  residence,  may 
be  proved  as  prescribed  in  this  article.  The 
validity  of  its  execution  is  not  affected  by  a 
change  of  the  testator's  residence  made  since 
the  execution  of  the  will,  and  applies  only  to 
wills  made  after  April  11,  1876. 

Section  2694  provides  that  the  validity  of  a 
will  of  real  property  in  this  state  is  regulated 
by  the  laws  of  the  state  without  regard  to  the 
residence  of  the  decedent. 

Section  2695  provides  that  where  a  will  of 
personal  property,  made  by  a  person  who  re- 
sided out  of  the  state  at  the  time  of  its  execu- 
tion or  at  the  time  of  his  death,  has  been  ad- 
mitted to  probate  within  the  state  where  it  was 
executed  and  where  the  testator  resided  at  the 
time  of  his  death,  the  surrogate  must  record  the 
will  and  issue  ancillary  letters. 

Section  2703  provides  that  where  real  prop- 
erty in  this  state  is  devised  or  made  subject  to  a 
power  of  disposition  by  a  will  duly  executed  In 
conformity  with  the  laws  of  this  state,  of  a 
person  who  was,  at  the  time  of  his  death,  a 
resident  elsewhere  within  the  United  States, 
and  such  will  has  been  admitted  to  probate 
within  any  state  of  the  United  States,  and  Is 
flled  and  recorded  in  the  proper  office  of  that 
state,  a  copy  of  snch  will,  or  the  record,  and  of 
the  proofs  or  of  the  record  thereof,  or,  if  the 
proofs  are  not  on  file  or  recorded,  of  any  state- 
ment on  file  or,  recorded  of  the  substance  of  the 
proofs  authenticated;  or,  if  no  proofs  be  on  file, 
a  copy  of  such  will  or  the  record  authenticated, 
etc.,  may  be  recorded  in  the  office  of  the  surro- 
gate of  any  county  where  such  real  property  Is 
situated,  and  such  record  shall  be  presumptive 
evidence  of  such  will  and  of  the  execution  there- 
of In  any  action  relating  to  such  real  property. 

In  order  to  Justify  the  recording  of  a  will  of 
real  property,  the  proof  taken  on  the  foreign  pro- 
bate must  show  that  the  will  was  executed  ac- 
cording to  the  laws  of  this  state,  under  N.  Y. 
Code  Civ.  Proc.  I  2703;  Re  Langbeln,  1  Dem. 
448;  Shearer's  Estate,  1  N.  Y.  Civ.  Proc.  Eep. 
455. 

So  under  N.  Y.  Laws  1864.  chap.  811,  as 
amended  by  Laws  1872,  chap.  680,  providing  as 
Code  Civ.  Proc.  |  2708,  supra,  the  exemplified 
record  of  the  probate  of  a  foreign  will  Is  only 
presumptive  evidence  of  the  will  and  of  its  due 
execution,  and  If  the  will  has  not  been  executed 
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so  as  to  comply  with  the  laws  of  this  state  in 
reference  to  the  transmission  of  real  estate,  the 
presumption  Is  overcome  and  no  longer  exists. 
Lockwood  V.  Lockwood,  51  Hun,  337,  2  L.  K.  A. 
425,  3  N.  Y.  Supp.  887,  Affirming  2  N.  Y.  Supp. 
224. 

When  a  certified  copy  of  a  probate  In  another 
state  is  recorded  in  this  state,  it  is  of  the 
same  effect  as  a  domestic  will.  Bromley  t.  Mil- 
ler, 2  Thomp.  &  C.  576. 

In  Taylor  v.  Syme,  17  App.  DIv.  517,  45  N.  Y. 
Supp.  707,  where  the  deceased  at  the  time  of 
her  death  resided  In  Alabama,  and  the  will  exe- 
cuted in  Alabama  was  duly  probated  In  Louis- 
iana, where  the  deceased  left  real  estate,  and 
upon  this  letters  were  issued  Ixl  New  York,  it 
was  contended  tliat  under  Code  Civ.  Proc.  | 
2695,  ancillary  letters  can  only  be  granted  npon 
a  foreign  will,  where  such  will  has  been  admitted 
to  probate  within  a  foreign  country  o^wlthin 
the  state  or  territory  of  the  United  SUtes  where 
it  was  executed,  or  where  the  testator  resided 
at  the  time  of  his  death.  It  was  held  that  the 
action  of  the  surrogate  in  New  York  could  not 
be  attacked  in  an  action  brought  by  the  execu- 
tor on  notes  due  the  estate. 

And  a  decree  of  another  state  refusing  the  pro- 
bate of  a  will  is  not  conclusive  in  this  state. 
Re  Gaines,  84  Hun,  520,  32  N.  Y.  Supp.  398. 
Affirmed  in  154  N.  Y.  747. 

Where  a  will  was  probated  in  California,  and 
ancillary  letters  granted  in  New  York,  and  sul>- 
sequently  the  letters  were  revoked  in  California 
on  a  contest,  in^  the  executor  removed,  the  sur- 
rogate in  New  York  should  also  have  revoked 
the  ancillary  letters  and  granted  new  ancillary 
letters  to  the  administrator  with  the  will  an- 
nexed, without  notice  to  the  executor.  Re  Oille- 
ran,  50  Hun,  399.  3  N.  Y.  Supp.  145. 

On  an  application  by  an  executor  from  an- 
other state  to  set  aside  letters  of  administration 
and  to  obtain  ancillary  letters  testamentary.  It 
was  held  that  if  the  next  of  kin  were  not  par- 
ties to  the  proceedings  to  admit  the  will  to  pro- 
bate in  New  Jersey,  the  letters  of  administra- 
tion would  not  be  distuit)ed  until  proceedings 
were  Instituted  In  this  state  to  admit  the  letters 
to  probate,  if  the  testatrix  resided  in  this  state 
at  the  time  of  her  death  or  of  the  execution  of 
the  will,  under  N.  Y.  Code  Civ.  Proc.  |  2695: 
Gavin's  Estate,  15  N.  Y.  Civ.  Proc.  Rep.  S90, 
2  N.  Y.  Supp.  670. 

Where  an  application  was  made  for  ancillary 
letters  under  a  will  proved  In  the  court  of  an- 
other state  by  whose  laws  wills  are  admitted  by 
the  oral  direction  of  the  court  without  any  writ- 
ten "Judgment,  decree,  or  orders,"  such  laws 
must  be  shown.     Re  Hudson,  5  Redf.  333. 

In  Pollock  Y.  Hooley,  67  Hun.  370,  22  N.  Y. 
Supp.  215,  it  was  said  that  under  Code  CIt. 
Proc.  S  2703,  there  is  no  provision  for  issuing 
letters  testamentary  upon  a  will  of  realty ;  but 
it  was  the  intention  of  the  legislature  that  the 
existence  of  a  power  to  sell  should  be  eyldenced 
by  the  record  here,  and  whether  the  donee  had 
qualified  himself  to  exercise  It  is  to  be  deter- 
mined by  what  had  been  done  at  the  place  of 
the  probate  of  the  will. 

In  Clark  v.  Poor.  73  Hun,  148,  25  N.  Y.  Supp. 
908,  a  will  had  been  probated  In  Connecticut, 
where  the  testator  resided,  having  real  and  per- 
sonal property  there  and  also  in  New  York,  and 
the  executor  brought  an  action  to  have  the  will 
probated  in  New  York.  It  was  held  that  his 
complaint  stated  no  cause  of  action,  as  it  al- 
leged that  the  will  had  been  duly  probated  In 
Connecticut  where  the  testator  resided  and  died. 
Such  probate  had  not  been  questioned,  and  N. 
Y.  Code  Civ.  Proc.  §  1861,  providing  for  provinK 
a  will,  does  not  apply  to  wills  that  have  bee* 
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pioyeA  In  another  sUte.  The  court  said  that  Code 
Civ.  Pioc  art.  7,  title  8,  chap.  18  (||  2695- 
2704),  provide  for  establishing  and  giving  effect 
In  this  sUte  to  a  will  duly  probated  in  other 
states. 

In  Alexander's  Will,  1  Tucker,  114,  it  was 
held  that  an  ezemplifled  copy  of  a  will,  executed 
conformably  to  the  lea  loci,  by  a  citizen  of  this 
state  temporarily  absent  therefrom,  cannot  be 
received  by  the  surrogate.  The  original  will  is 
required.  The  court  said:  ''It  is  true  that  it 
results,  from  this  construction  of  our  law,  that  a 
valid  will  of  personalty  within  our  state  may  be 
made  by  a  noocitlsen  wherever  he  may  chance 
to  be,  by  executing  it  according  to  the  law  of 
his  state,  and  that  such  a  will  may  be  proved 
here  by  producing  a  copy;  while  the  will  of  a 
dtlsen  of  our  state,  made  abroad,  can  only  be 
proved  by  producing  the  original;  but  I  have 
nothing  to  do  with  the  wisdom  or  Justice  of  the 
law,  being  confined  to  the  duty  of  declaring  it." 

New  York  Code  Civ.  Proc.   f  2611,  changes 
the  law  In  regard  to  wills  executed  out  of  this 
state. 
North  Carollma. 

A  will  probated  in  another  state,  and  executed 
nccording  to  the  laws  of  this  state,  and  properly 
certified,  is  valid.  Roseoe  v.  John  L.  Roper 
Lumber  Co.  124  N.  C.  42,  82  S.  B.  880. 

In  Ward  v.  Heame,  44  N.  C.  (Busbee,  L.)  184, 
it  was  said  that  under  N.  C.  act  1844,  chap.  88, 
I  6,  providing  that  when  any  will  made  by  a 
dtisen  of  another  state  shall  have  been  duly 
proved  or  allowed  in  such  state  according  to  the 
laws  thereof,  a  copy  or  exemplification  of  such 
will,  duly  authenticated  when  produced  before 
the  court  of  pleas  and  quarter  sessions  of  any 
county  of  the  state  where  any  property  is  situ- 
ated, flhali  be  by  said  court  allowed  and  recorded, 
and  the  like  effect  be  given  to  said  will  as  If 
the  original  had  been  produced  and  allowed  ;  the 
county  court  before  whom  the  copy  Is  exhibited 
are  the  judge  of  its  authentication,  and  when 
they  allow  it,  It  Is  their  Judgment,  and,  if  not 
appealed  from,  that  Judgment  Is  conclusive  upon 
all  other  tribunals  until  properly  reversed. 

When  the  probate  of  a  will  has  been  obtained 
In  another  state  and  is  authenticated  as  the 
law  of  the  United  States  directs,  it  supersedes 
the  necessity  of  a  probate  In  the  courts  of  this 
state,  so  that  the  executor  may  maintain  a  suit 
thereon  in  this  state.  Stephens  v.  Smart,  4  N. 
C.  (1  Car.  Law  Repos.)  471;  Lancaster  v.  Mc- 
Bryde.  27  N.  C.  (5  Ired.  L.)  421. 

And  the  same  was  said  to  be  the  rule  In  Hy- 
man  v.  Gaskins,  27  N.  C.  (6  Ired.  L.)  267. 
Ohio. 

A  decree  of  probate  from  another  state  as  to 
personalty  is  invalid  if  the  will  Is  not  executed 
according  to  the  law  of  this  state,  and  if  the 
testator  was  domiciled  here  at  the  time  of  his 
death.     Manuel  v.  Manuel,  13  Ohio  St.  468. 

A  will  attested  by  witnesses,  which  was  valid 
In  Virginia  and  probated  there,  was  Improperly 
admitted  to  record  in  Ohio,  where  two  witnesses 
were  required  In  order  to  affect  real  property, 
under  Ohio  act  February  18,  1831,  |  14,  provid- 
ing that  authenticated  copies  of  wills  proved 
according  to  the  laws  of  any  state  or  territory 
within  the  United  States  relative  to  any  property 
within  this  state  may  be  admitted  to  record  by 
the  court  aforesaid  In  the  county  where  such 
property  shall  be,  and  such  authenticated  copies 
shall  be  good  and  valid  in  law  in  like  manner 
as  wills  made  in  this  state  are  declared  to  be. 
Bailey  v.  Bailey,  8  Ohio,  280. 

Under  this  statute  a  will  was  Improperly  ad- 
mitted to  record  although  valid  In  Pennsylvania, 
where  there  was  no  subscribing  witness.  The 
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order  of  probats  was  anniillsd.    Meese  t.  KmU, 
10  Ohio,  862. 

Where  an  alleged  will  relating  to  lands  la 
Ohio,  without  witnesses,  and  inoperative  to  af- 
fect property  In  Ohio,  was  probated  In  Vlrginiat 
and  an  authenticated  copy  of  its  probate  in  Vir- 
ginia admitted  to  record  in  Ohio,  it  could  be  im- 
peached  in  a  suit  regularly  Instituted  for  that 
purpose.     Jones  v.  Robinson,  17  Ohio  St.  171. 

In  a  proceeding  to  record  a  decree  of  pro- 
bate from  another  state  adverse  steps  may  bs 
taken.     He  Barr,  80  Ohio  L.  J.  886. 

Where  a  transcript  of  a  probate  of  a  will  In 
Virginia  was  admitted  to  record  in  Ohio,  and 
the  attestation  clause  on  the  face  of  the  will  was 
"signed,  sealed,  and  attested  in  the  presence,'** 
and  the  record  showed  that  the  writing  was 
proved  by  oaths  of  two  of  the  subscribing  wit- 
nesses to  be  the  last  will  of  the  deceased,  the 
import  of  this  attestation  clause  is  that  the 
testator  and  witnesses  signed  the  Instrument 
in  the  presence  of  each  other  and  independent 
of  the  record  of  probate,  which  affords  a  pre- 
sumption that  all  the  signatures  were  afllxed 
at  the  same  time  and  place.  Carpenter  v.  De- 
noon,  29  Ohio  St.  370. 

In  Hall  V.  Ashby,  0  Ohlo^  96,  84  Am.  Dec 
424,  It  was  said  that  the  record  of  a  foreign 
will  is  not  intended  to  give  publicity  to  the 
proof  of  It,  nor  to  give  notice  of  the  title  ac- 
quired under  it.  It  Is  to  permit  a  copy  to  be 
given  In  evidence  when  It  would  be  diflicuit 
or  impossible  to  produce  the  original.  In  Ohio 
the  probate  relates  to  both  realty  and  person- 
alty, and  the  record  which  Is  consequent  upon 
the  probate  enables  a  copy  to  be  given  in  evi- 
dence whenever  a  controversy  arises  concerning 
property  devised. 
Pennaylvania. 

After  a  register  pronounces  a  foreign  will  ap- 
proved he  does  a  Judicial  act,  and  it  cannot  be 
attacked  collaterally.  Lovett  v.  Mathews,  24 
Pa.  330. 

Bo,  where  a  will  was  duly  admitted  to  pro- 
bate In  New  Jersey,  and  the  executor  obtained 
ancillary  letters  from  the  register  In  Pennsyl- 
vania, the  testator  having  property  within  this 
commonwealth,  it  was  held  that  the  court  In 
Pennsylvania  had  no  Jurisdiction  to  determine 
the  validity  of  the  will,  and  that  the  petitioner 
should  seek  her  remedy  in  the  courts  of  the 
domicll.  Mackin's  Estate,  14  Phila.  828. 
Rhode  Island. 

The  probate  of  a  will  In  another  state  Is  only 
prima  facie  evidence  of  its  validity.  Bowen  v. 
Johnson,  5  R.  I.  112.  78  Am.  Dec.  40. 

Where  a  legatee  brought  an  action  in  Rhode 
Island,  under  a  will  probated  In  Wisconsin,  It 
was  held  that  the  effect  of  a  decree  proving  a 
will,  like  that  of  a  decree  granting  administra- 
tion, is  confined  de  jure  to  the  territory,  and 
things  within  the  territory,  of  the  state  setting 
up  the  court,  and  such  decrees  are  decrees  in 
rom,  passed  by  courts  deriving  all  their  author- 
ity from  the  state  which  institutes  them,  and 
necessarily,  in  great  part,  upon  constructive  no- 
tice only  to  those  interested  in  the  decrees ;  and 
It  is  difficult  to  see  how  a  wider  operation  could 
be  allowed  to  them,  consistently  with  a  Just  at- 
tention to  the  claims  to  the  property  of  the  de- 
cedent, of  cltlsens  of  other  states  in  which  the 
property  was  at  the  time  of  his  death.  What- 
ever operation  is  allowed  to  them  is  a  mere  mat- 
ter of  comity.  Olney  v.  Angell,  6  R.  I.  108,  78 
Am.  Dec.  62. 
Tennessee. 

If  a  will  of  personal  property  Is  probated  at 
the  testator's  domicll.  It  cannot  be  contested 
here.  Martin  v.  Stovall;  Williams  v.  baund- 
era,  5  Coldw.  60. 
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And  a  will  probated  in  another  state,  executed 
mccording  to  the  laws  of  this  state,  Is  valid  for 
the  purpose  of  passing  land.  Bieidom  v.  Pilot 
Mountain  Coal  A  Min.  Co.  89  Tenn.  166,  16  S. 
W.  737 ;  Smith  t.  Neilson.  18  Lea,  461. 
Texas. 

The  probate  from  another  state  has  no  valid- 
itj  until  recorded.  Slayton  v.  Singleton,  72 
Tex.  209,  9  S.  W.  876 ;  Welder  v.  McComb,  10 
Tex.  Civ.  App.  85,  80  S.  W.  822 ;  MUis  v.  Hem- 
don,  60  Tex.  353. 

In  Poole  V.  Jackson,  66  Tex.  880,  1  S.  W.  75, 
It  was  said  that  "our  laws  do  not  leave  open 
to  contest  a  will  which  has  been  probated  in 
another  state.  The  question  of  Its  execution  is 
res  judicata.  The  proof  of  Its  execution  is  not 
preserved  in  our  courta  That  it  has  been  ad- 
mitted to  probate  by  a  court  having  Jurisdic- 
tion of  the  subject-matter  is  ail  that  we  require. 
Hence  a  copy  of  the  will  and  its  probate  abroad 
is  all  that  is  to  be  recorded." 

It  is  not  necessary,  in  offering  for  record  a 
will  probated  in  another  state,  to  prove  that  It 
was  legally  probated  in  such  other  state.  House 
V.  House,  16  Tex.  598. 

In  this  case  the  court  said  that  proceedings  of 
foreign  courts  of  probate  are  Judicial  proceed- 
ings which  may  l)e  authenticated  under  the  act 
of  Congress,  and  the  proceedings  thus  authenti- 
cated are  presumed  to  have  been  by  competent 
authority  and  in  conformity  to  the  local  law, 
and  the  records  are  evidence,  not  only  of  the  acta 
of  the  court,  but  of  its  Jurisdiction. 

In  Paschal  v.  Acklin,  27  Tex.  192,  It  was  said 
that  on  an  application  for  the  probate  of  a  will 
here  that  has  been  probated  in  another  state,  its 
execution  need  not  be  proved ;  and  the  only 
order  that  the  court  can  make  with  reference  to 
it  is  that  it  should  be  *'dled  and  recorded." 
Hart's  Dig.  art.  1114. 

In  Acklin  v.  Paschal,  48  Tex.  147,  it  was  said : 
"When  this  case  was  formerly  before  this  court 
It  was  held  that  under  the  admissions  of  the 
parties  the  will  was  before  the  court  as  If  prop- 
erly probated  (and  we  understand  this  to  mean 
probated  in  this  state),  and  the  opinion  was  ex- 
pressed that  to  question  its  validity  in  this 
suit  would  be  to  attack  the  will  in  a  collateral 
proceeding.  We  are  satisfied  vrith  these  con- 
clusions. .  .  .  The  action  of  the  courts  of 
another  state  In  setting  aside  the  will  as  to  real 
estate  and  slaves  In  that  state  because  In  viola- 
tion of  their  statutes  was  not  designed  to  af- 
fect, and  certainly  could  not  affect,  the  validity 
of  the  will  as  to  real  estate  In  Texas,  the  will 
standing  as  having  been  probated  here.*' 

In  Ilolman  v.  Hopkins,  27  Tex.  38,  It  is  said 
that  It  Is  well  settled  that  the  law  of  the  place 
of  the  actual  domicll  Is  to  govern  testator's  testa- 
mentary disposition  of  his  personal  property, 
wherever  It  may  be  situated.  But  as  to  real 
property  the  law  of  the  place  where  land  Is 
situated  governs,  not  only  as  to  the  capacity  of 
the  testator  and  the  extent  of  his  power  to  dis- 
pose of  the  property,  but  also  as  to  the  forms 
and  solemnities  necessary  to  give  to  the  will  its 
due  attestation  and  effect. 
Vermont. 

A  will  of  personal  property,  made  In  Indiana, 
cannot  be  contested  In  Vermont  on  offering  an 
authenticated  copy  for  record  on  the  ground  of 
incapacity  or  undue  Influence,  If  the  will  Is  exe- 
cuted accoi-ding  to  the  laws  of  Indiana,  under 
Vt.  Rev.  Laws,  |  2057,  providing  that  a  will 
made  out  of  the  state,  which  might  be  proved  and 
allowed  by  the  laws  of  the  state  In  which  It  was 
made,  may  be  proved,  allowed,  and  recorded  In 
this  state,  and  shall  then  have  the  same  effect 
as  it  executed  according  to  the  laws  of  this 
state.  Ives  v.  Salisbury,  56  Vt.  565. 
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And  a  decree  of  the  probate  court  of  Vermont 
admitting  a  will  to  probate  on  an  anthenticated 
record  of  probate  in  New  York  cannot  be  assailed 
la  Vermont  in  a  collateral  manner.  Townsend 
V.  Downer,  32  Vt.  183. 

But  a  will  probated  in  another  state  cannot 
affect  property  in  this  state  until  proved  and  al- 
lowed.    Walton  V.  Hail,  66  Vt  455,  29  Atl.  803. 

In  Ives  V.  AUyn,  12  Vt.  580,  it  waa  said  that 
notice  is  to  be  given  to  all  persons  concerned, 
to  appear  and  contest  the  probate  or  filing  and 
recording,  and  when  recorded  the  copy  thus 
proved  and  allowed  in  another  state,  recorded 
here,  has  the  same  effect  as  the  probate  of  an 
original  will,  under  Vt.  Stat.  1797,  providing 
that  a  will  executed,  proved,  and  allowed  in 
any  probate  court  of  the  United  States  may, 
after  due  notice,  be  filed  and  recorded  In  a  pro- 
bate court  in  this  state,  and  then  have  the 
same  effect  as  the  probate  of  an  original  will, 
and  act  1804  and  act  1821,  requiring  such  copies 
to  be  recorded  in  the  probate  of&ce  and  in  the 
town  clerk's  office. 
Virarinia. 

A  decree  of  probate  from  another  state  may 
be  contested  here.  Ea  parte  Povall,  3  Leigh^ 
816. 

And  a  will  may  be  probated  in  this  state  not- 
withstanding the  refusal  of  probate  in  another 
state  on  account  of  incapacity  of  the  testator. 
Rice  V.  Jones,  4  Call  (Va.)  89. 
West  Virginia. 

A  probate  from  another  state  is  not  conclu- 
sive.    Thrasher  v.  Ballard,  88  W.  Va.  285,  10 
S.  E.  411. 
Wiseoniiln. 

The  validity  of  every  devise  or  disposition  of 
real  estate  by  will  must  be  governed  by  the  law 
of  the  place  where  the  land  is  situated,  and  this 
includes,  not  only  the  form  and  mode  of  the 
execution  of  the  will,  but  also  the  lawful  power 
and  authority  of  the  testator  to  make  such 
disposition.  Ford  v.  Ford,  70  Wis.  19,  83  N. 
W.  188. 

An  exemplified  record  of  the  probate  of  a 
will  In  New  York,  presented  to  the  county  court 
In  Wisconsin  on  due  notice  given,  as  In  the 
case  of  an  original  will  presented  for  probate, 
and  the  Instrument  allowed  by  Judgment  In  due 
form  and  a  copy  duly  recorded,  has  the  same  ef- 
fect as  though  It  had  been  originally  proved 
and  allowed  In  Wisconsin,  under  Wis.  Rev.  Stat, 
chap.  97,  II  22-24,  providing  that  wills  duly 
proved  and  allowed  in  any  other  state  according 
to  the  laws  of  such  state  may  be  allowed,  filed, 
and  recorded  in  the  county  court  of  any  county 
In  which  the  testator  shall  have  real  or  per- 
sonal estate,  on  notice  to  be  given  of  time  and 
place  of  hearing ;  and  If  It  shall  appear  that  the 
Instrument  ought  to  be  allowed  In  this  state,*  a 
copy  shall  be  tiled  and  recorded,  and  shall  have 
the  same  effect  as  if  the  will  had  been  origi- 
nally proved  and  allowed  in  the  same  court. 
Markwell  v.  Thorn,  28  Wia  548. 

In  Hayes  v.  Llenlokken,  48  Wis.  609,  4  N.  W. 
584,  it  was  said  that  Wis.  Rev.  Stat.  {  2295, 
providing  as  above,  supersedes  the  necessity  of 
proving  anew  a  foreign  will  by  making  the  rec- 
ord of  a  duly  certified  copy  operate  as  an  orig- 
inal probate.  But  that  where  a  mortgage  has 
been  foreclosed  by  a  foreign  executor  in  this 
state,  such  record  Is  not  sufficient  to  show  the 
death  of  the  testator  and  the  official  character 
of  the  person  who  assumed  the  right  to  foreclose 
the  mortgage  upon  advertisement  in  this  state. 

In  conclusion  It  may  be  said  that.  In  the  ab- 
sence of  statutory  provisions  respecting  wllla 
probated  in  other  states,  such  probate  Is  con- 
clusive as  to  personal  property  If  probated  at 
the  domicll  of  the  testator ;  that  In  regard  to 
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raJ  estate  tbe  will  rnnct  be  ezecnt<Sd  and  proTed 
aceonllnc  to  the  place  where  the  real  estate  l8 
■Itnatcd,  In  order  to  hare  any  effect.  The  gen- 
erml  presumption  is  that  the  decree  Is  Talid,  and 
that  the  court  had  jurisdiction.  In  a  contest 
on  offering  a  will  for  record  probated  In  another 
itate,  or  in  regard  to  real  estate,  where  it  has 
not  been  recorded,  the  Pederal  Constitution, 
providing  full  faith  and  credit,  etc..  Is  generally 
held  not  to  apply  to  probate  of  wills  except  In 
mstters  of  evidence,  and  does  not  conclude  ques- 
tions as  to  Jurisdiction,  or  that  a  will  of  real 
eitate  has  not  been  executed    in    accordance 


with  the  law  of  the  place  where  the  real  estats 
Is  situated.  These  geoQeral  observations  are 
largely  affected,  however,  by  local  statutes  which 
must  be  looked  Into  In  order  to  ascertain  the 
law  of  the  state. 

Cases  In  regard  to  authentication  of  wills,  or 
In  regard  to  mere  matters  of  evidence,  or  as  to 
the  construction  of  wlllsi  are  not  Intended  to  be 
Included  In  this  note. 

Reference  is  made  to  the  case  of  Sly  v.  Hunt 
(Mass.)  21  L.  R.  A.  680,  note,  as  to  "ConclM^ 
9ivene99  of  prQhaie  q»  rei  fudicata."         I.  T. 
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A  mtMt^  utmtmte  making  It  mm  off  ease  to 
solicit  m  sea  man  to  desert  from  any 
vessel  within  the  Jurisdiction  of  the  sUle 
Is  not  In  violation  of  U.  8.  Const,  art.  1,  I 
8,  subd.  8,  as  a  regulation  of  foreign  or  Inter- 
state commerce,  In  the  absence  oi  any  act  of 
Congreas  repugnant  thereto. 

(January  15,  1900.) 

APPEAL  by  the  state  from  a  Judgment  of 
the  Circuit  Court  for  Multnomah  Coun- 
ty discharging  petitioner  from  the  custody  of 
William  Fraxier^  sheriff,  to  which  he  had 
been  committed  under  an  indictment  charg- 
ing him  with  enticing  a  seaman  from  hit  ves- 
sel.    Reverted. 

Statement  by  Iffooro,  J. : 

This  is  a  special  proceeding  by  Conrad 
Toung  against  William  Frazier,  as  sheriff 
of  Multnomah  county,  to  have  the  cause  of 
his  imprisonment  inquired  into,  and  to  be 
relieved  therefrom.  The  transcript  shows 
that  Young  was  indicted  by  the  grand  jury 
of  said  county  for  the  crime  of  enticing  one 
WtlHam  Schrke,  a  seaman  employed 'on  the 
German  ship  Peru,  to  desert  therefrom,  and 
upon  being  arraigned  was  allowed  until  the 
next  day  to  plead,  whereupon  he  innnediate- 
ly  sued  out,  in  another  department  of  said 
court,  a  writ  of  habeas  corpus,  which  was 
served  upon  the  defendant,  who,  for  his  re- 
torn,  certified  that  he  held  plaintiff,  by  vir- 
toe  of  an  order  of  said  court,  to  answer  the 
indictment  returned  against  him.  Upon  this 
issue  a  trial  was  had,  resulting  in  Young's 
discharge,  and  the  state  appeals. 

Messrs.  C.  M.  Idleman  and  Oluwlea  F. 
Lord*  for  appellant : 

It  appearing  that  the  decfendant  was  held 
by  virtue  of  a  commitment  duly  issued  upon 
an  indictment  regularly  returned  into  court, 
it  was  the  duty  of  the  judge  to  remand  the 
prisoner. 

Oregon  Code,  S  621,  subd.  2,  S  608,  subd.  2; 
Re  Winder,  2  Cliff.  89,  Fed.  Cas.  No.  17,867. 


One  department  of  a  court  will  not  inter- 
fere with  business  pending  before  another 
depairtment  of  that  court. 

Re  Strickland,  41  La.  Ann.  324,  6  So.  677. 

One  court  will  not  issue  a  writ  of  habeas 
corpus  to  admit  the  prisoner  to  bail,  where 
the  application  for  bail  is  pending  in  another 
court. 

Eaf  parte  Kittrel,  20  Ark.  499. 

Where  the  commitment  is  regular  upon  its 
face,  the  presumption  is  in  favor  of  the  le- 
gality of  such  imprisonment. 

Merriman  v.  Morgan,  7  Or.  68. 

Section  1062  as  passed  and  amended  is  not 
in  contravention  of  the  Constitution  of  the 
United  States. 

Gloucester  Ferry  Co.  v.  Pennsylvania,  114 
U.  S.  196,  29  L.  ed.  168,  1  Inters.  Com.  Rep. 
382,  6  Sup.  Ct  Rep.  826 ;  Broton  v.  Hotuton, 
1 14  U.  S.  622,  29  L  ed.  267,  6  Sup.  Ct  Rep. 
1091. 

The  grant  of  commercial  power  to  Congress 
does  not  contain  any  terms  which  expressly 
exclude  the  states  from  exercising  an  author- 
ity over  its  subject-matter.  If  they  are  ex- 
cluded it  must  be  because  the  nature  of  the 
power  thus  granted  to  Congress  requires  that 
a  similar  authority  should  not  exist  in  the 
states. 

Cooley  V.  Philadelphia  Port  Wardens,  12 
How.  290,  13  L.  ed.  996;  Cardtoell  v.  Ameru 
can  Bridge  Co,  113  U.  S.  206,  28  L.  ed.  969, 
6  Sup.  Ct.  Rep.  423;  11  Am.  &  Eng.  Enc 
Law,  pp.  646,  646,  and  notes;  Orant  v. 
United  States,  16  U.  S.  App.  243,  68  Fed. 
Rep.  696,  7  C.  C.  A.  436. 

Mr.  D.  R*  N.  Blaokbnm,  also  for  appel- 
lant: 

Even  if  Congress  had  been  authorized  to 
prescribe  a  punishment  for  this  offense,  and 
had  actually  done  so,  this  would  not  take 
away  the  right  of  the  state  to  create  this  of- 
fense and  provide  a  punishment. 

So  far  as  crimes  and  their  punishment  on 
water  are  concerned,  the  power  of  Congress 
seems  to  be  limited  to  ''piracies  and  felonies 
on  the  high  seas,  and  offenses  against  the 
law  of  nations." 

Hiirs  Code.  p.  16. 

This   does  not  include  navigable  rivers. 


Note. — On  the  question  of  the  liability  of  a  1  226 ;    Glencoe   Sand   &   Gravel    Co.   v.    Hudson 
third  party  for  inducing  a  breach  of  contract.    Bros.  Commission  Co.   (Mo.)   36  L.  R.  A.  805; 
■ec  Boysen  ▼.  Thorn  (Cal.)  21  L.  B.  A.  233,  and  I  Uore  v.  Condon   (Md.)   40  L.   R.  A.  382  ;  and 
■c<e;  Rayeroft  v.  Tayntor   (Vt)   88  L.  R.  A. '  Doremus  v.  Uennessy  (111.)  48  L.  R.  A.  707. 
48L.R.  A. 
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«ren  where  the  tide  regularly  ^>b6  and  flows; 
nor  does  it  include  misdemeanors. 

16  Am.  &  Eng.  Enc.  Law,  p.  257. 

Whether  a  stream  is  navigable  is  a  ques- 
tion of  fact»  and  the  ebb  and  flow  of  the  tide 
therein  does  not  govern. 

WeUe  V.  Smith,  3  Or.  445. 

The  Federal  courts  have  no  jurisdiction 
in  criminal  cases,  except  such  as  is  express- 
ly conferred  upon  them  by  the  Constitution 
and  the  acts  of  Congress,  and  they  can  try 
no  offenses  except  such  as  are  permitted  by 
said  Constitution  and  acts. 

1  Garland  &  R.  Fed.  Pr.  §  139. 

The  one  act  may  be  an  offense  against  the 
laws  of  the  United  States  and  of  the  state. 

Territory  v.  Coleman,  1  Or.  191. 

The  interstate  commerce  clause  of  the  Con- 
stitution of  the  United  States  does  not  di- 
rectly or  indirectly  prohibit  the  state  from 
passing  any  law  for  the  protection  of  ships 
which  are  at  anchor  wholly  within  the  terri- 
torial limits  of  the  state. 

Gloucester  Ferry  Co.  v.  Pennsylvania,  114 
U.  S.  196,  29  L.  ed.  158,  1  Inters.  Com.  Rep. 
382,  5  Sup.  Ct.  Rep.  826;  Broum  v.  Houston, 
114  U.  S.  622,  29  L.  ed.  257,  5  Sup.  Ct.  Rep. 
1091. 

Mr.  Henry  E«  Modmi  for  respondent. 

Moore,  J.,  delivered  the  opinion  of  the 
court: 

The  question  presented  by  this  appeal  is 
whether  the  statute  under  which  Young  was 
indicted  is  violative  of  subdiv.  3,  art.  1,  §  8, 
of  the  Constitution  of  the  Unit^  States,  as 
being  an  attempt  on  the  part  of  the  legisla- 
tive assembly  to  regulate  commerce  with  for- 
eign nations.  The  act  under  consideration 
reads  as  follows :  "If  any  person  or  persons 
shall  entice,  persuade,  or  by  any  means  at- 
tempt to  persuade,  any  seaman  to  desert 
from,  or,  without  permission  of  the  officer 
then  in  command  thereof,  to  \fs.ye  or  depart 
therefrom,  either  temporari]y%or  otherwise, 
any  ship  or  steamer  or  other  vessel  while 
such  ship,  steamer,  or  other  vessel  is  within 
the  waters  under  the  jurisdiction  of  this 
state  or  within  the  waters  of  the  concurrent 
jurisdiction  of  this  state  and  the  territory  of 
Washington,  such  person  or  persons  shall, 
upon  conviction  thereof  before  any  justice  of 
the  peace,  or  before  a  circuit  court  of  this 
state,  be  punished/'  etc.  Hill's  Anno.  Laws 
(Or.)  §  1952.  Notwithstanding  Congress 
possesses  power  to  regulate  commerce  with 
foreign  nations  and  among  the  several  states, 
each  state  has  retained  a  sufficient  measure 
of  power  to  enable  it  to  enforce  its  internal 
police  regulations,  in  the  exercise  of  which  it 
can  establish  and  regulate  ferries  across  its 
navigable  rivers^  control  the  moving  of  ves- 
sels in  harbors  within  its  borders,  and  enact 
health  and  inspection  laws,  which,  by  quar- 
antine or  otherwise,  may  operate  on  persons 
brought  within  its  jurisdiction  in  the  course 
of  commercial  operation.  22  Am.  A  Eng. 
Enc.  T-AW,  p.  712;  King  v.  American  Transp. 
Co.  1  Flipp.  1,  Fed.  Cas.  No.  7,787.  Thus,  a 
vessel  owned  by  a  citizen  of  Pennsylvania, 
and  licensed  under  the  laws  of  the  United 
48  L.  R.  A. 


States  to  be  employed  in  the  ooaating  and 
fishing  trade,  was  seised  and  condemned  un- 
der a  statute  of  ^faryland  making  it  unlaw- 
ful to  take  oysters  within  the  waters  of  the 
latter  state  with  a  scoop  or  drag,  and  pre- 
scribing as  a  penalty  for  a  violation  there- 
of the  forfeiture  of  the  vessel  so  offending; 
and  it  was  held  that  the  act  in  question  was 
a  proper  exercise  of  the  internal  police  pow- 
er of  a  state,  which  was  not  repugnant  to  the 
commerce  clause  of  the  Constitution  of  the 
United  States.     Smith  v.  Maryland,  18  How. 
71,  15  L.  ed.  269.     It  is  only  when  a  statute 
of  a  state  conflicts  with  an  act  of  Congress 
regulating  foreign  (h:  interstate  commerce,  or 
contravenes  the  general  policy  of  the  gov- 
ernment, that  it  must  yield.    As  was  said 
by  Mr.  Chief  Justice  Marshall  in  (Hhbons  v. 
Ogden,  9  Wheat  1,  6  L.  ed.  23 :     "The  nullity 
of  any  act  inconsistent  with  the  Constitution 
is  produced  by  the  declaration  that  Uie  Con- 
stitution is  the  supreme  law.    The  appropri- 
ate application  of  that  part  of  the  clause 
which  confers  the  same  supremacy  on  laws 
and  treaties  is  to  such  acts  of  the  state  leg- 
islatures as  do  not  transcend  their  powers, 
but,  though  enacted  in  the  execution  of  ae- 
knowledgai  state  powers,  interfere  with  or 
are  contrary  to  the  laws  of  Congress  made  in 
pursuance    of    the    Constitution,    or    some 
treaty   made   under   the   authority   ot   the 
United  States.     In  every  such  cuse  the  act 
of  Congress  or  the  treaty  is  supreme,  and  the 
law  of  the  state,  though  enacted  in  the  exer- 
cise of  powers  not  controverted,  must  yield 
to  it."    Congress  has  prescribed  a  punish- 
ment for  any  person  who  shall  harbor  or  se- 
crete  a    seaman    belonging   to   any   vessel, 
knowing    him    to    bel<Nig    thereto.    U.    S. 
Rev.    Stat    §    4601.     In    construing    this 
section   it  has  been   repeatedly  held,   how- 
ever, that  the  penalty  therein  prescribed  does 
not  apply  to  the  harboring  or  secreting  of 
any  person  employed  as  a  seaman  on  a  ves- 
sel which  does  not  belong  to  a  citizen  of  the 
United  States.     Ew  parte  D'Olivera,  1  Gall. 
474,  Fed.  Cas.  No.  3,967;  United  States  v. 
Minges,  16  Fed.  Rep.  657;  Grant  v.  United 
States,  15  U.  S.  App.  243,  58  Fed.  Rep.  694, 
7  C.  C.  A.  436.     But,  if  it  were  held  that  this 
section  applied  with  equal  force  to  seamen 
employed  on  a  foreign  vessel,  §  1952,  Hiirs 
Anno.  Laws  (Or.),  not  being  rejpugnant  there- 
to or  inconsistent  therewith,  is  enforceable 
in  the  courts  of  this  state;  the  rule  being 
that  the  statute  of  a  state  and  an  act  of  Con- 
gress may  each  prohibit  the  commission  d 
the  same  offense,  and  prescribe  the  same  or 
a  different  punishment  therefor,  under  which 
the  party  found  guilty  thereof  may  suffer 
the  penalties  provided  by  the  laws  of  the 
United  States  and  of  the  state.     Territory 
V.  Coleman,  1  Or.  192;   State  v.  Brown,  2 
Or.  221 ;  Fox  v.  Ohio,  6  How.  410,  12  L.  ed. 
213 ;  United  States  v.  Martgold,  9  How.  660, 

13  L.  ed.  257 ;  Moore  v.  Illinois,  14  How.  13, 

14  L.  ed.  306;  Ea  parte  Siebold,  100  U.  S. 
371,  25  L.  ed.  717;  Cross  v.  North  Carolina, 
132  U.  S.  131,  33  L.  ed.  287,  10  Sup.  Ct  Rep. 
47.  If  the  statute  under  consideration  be 
deemed  a  regulation  of  commerce,  it  is  local 
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in  its  applic&tion  and  limited  in  its  operv 
tion ;  and.  Congress  not  having  assumed  con- 
trol of  the  subject  thereof,  it  is  within  the 
power  of  the  state  to  prescribe  the  necessary 
regulations.  Oloucester  Ferry  Co.  v.  Penn- 
sylvania, 114  U.  S.  196,  1  Inters.  Com.  Rep. 
382,  29  L.  ed.  158,  5  Sup.  Ct.  Rep.  826; 
Broum  y.  Houston,  114  U.  S.  622,  29  L.  ed. 
257,  5  Sup.  Ct.  Rep.  1091.  The  act  in  ques- 
tion is  a  rightful  exercise  of  the  police  power 
of  the  state,  in  the  regulation  of  the  matters 
to  which  it  sppUes;  and  instead  of  being 
in  conflict  with  any  regulation  of  Congress 
upon  the  subject^  or  in  contravention  of  the 
general  policy  of  the  government,  it  is  in 
fact  in  aid  of  commerce  rather  than  in  re- 
striction of  it    Smith  v.  Alabama,  124  U. 


S.  466,  31  L.  ed.  508,  8  Sup.  Ct.  Rep.  564; 
Western  U.  Teleg.  Co.  v.  James,  162  U.  S. 
650,  40  L.  ed.  1105,  16  Sup.  Ct.  Rep.  934; 
Bennington  v.  Georgia,  163  U.  S.  299,  41  L. 
ed.  166,  16  Sup.  Ct.  Rep.  1086;  New  York, 
N.  H.  A  H.  R.  Co.  V.  New  York,  166  U.  S. 
628,  41  L.  ed.  863,  17  Sup.  Ct  Rep.  418; 
Gladson  v.  Minnesota,  166  U.  S.  427,  41  L. 
ed.  1064,  17  Sup.  Ct  Rep.  627 ;  Chicago,  M. 
d  8t.  P.  R.  Co.  V.  Solan,  160  U.  S.  133,  42  L. 
ed.  688,  18  Sup.  Ct  Rep.  289. 

The  court  having  erred  in  discharging  the 
plaintiff,  it  follows  that  the  judgment  is  re- 
versed and  the  cause  remanded,  with  instruc- 
tions to  the  court  below  to  have  him  appre- 
hended, and  to  require  him  to  plead  to  the 
indictment 
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1.  A  selection  of  the  exempted  prop- 
ertr  which  Is  allowed  to  the  head  of  a  fam- 
ily by  the  Constitution  and  Laws  of  1800, 
chap.  86,  may  be  made  by  the  wife  when  the 
husband  Is  incompetent  to  make  It  because 
he  has  been  adjudged  Insane  and  Is  conflned 
In  a  state  hospital,  although  most  of  the 
property  claimed  belong  to  him. 

X  The  fact  that  a  wife  clalmfi  to  he 
tMe  o^mer  of  exempt  property,  the 
greater  portion  of  which  belongs  to  her  In- 
sane hnsband,  will  not. defeat  her  claim  of 
exemption  set  up  thereto  by  her  as  the  head 
of  a  family,  if  no  injury  results  from  the 
faUore  to  state  the  particulars  as  to  the  title. 

(January  24.  1000.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Brookings  County 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  possessioa  of  certain  property  seized 
by  def^idant  under  execution,  as  being  ex- 
empt to  plaintiff  as  the  head  of  a  family. 
Afftm%€d. 
The  facta  are  stated  in  the  opinion. 
Messrs.  dieevev  ft  Hall,  for  appellant: 
The  burden  was  upon  the  plaintiff,  in  or- 
der to  establish  a  prima  facie  case,  to  prove : 

(1)  That  she  was  the  owner  of  the  property; 

(2)  that  she  was  the  head  of  the  family; 
and  (3)  the  claim  of,  and  right  to,  exemp- 
tions. 

If  the  property  belongs  to  Joseph  it  is  not 
exempt,  and  is  therefore  subject  to  the  exe- 
cution against  him,  and  plaintiff  could  not 
recover. 

The  answer  raising  the  issue  of  her  owner- 
ship, it  was  necessary  for  her  to  establish  the 


Sharp  V.  Johnson,  44  Neb.  165,  62  N.  W. 


NoTB. — For  wife  as  head  of  family,  see  also 
Bolloway  v.  UoUoway   (Ga.)  11  L.  R.   A.  518, 
and  nots. 
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466;  Wagner  v.  Olson,  3  N.  D.  69,  54  N.  W. 
286;  Paddock  v.  Balgord,  2  S.  D.  100,  48  N. 
W.  840;  Haveron  v.  Anderson,  3  N.  D.  540, 
58  N.  W.  340. 

The  debtor  must  bring  himself  and  his 
property  within  the  statute  by  an  affirmative 
showing. 

7  Am.  &  Eng.  Enc.  Law,  p.  142. 

Messrs.  Alexander  ft  Hooker  and  John, 
O.  Jealdasy  for  respondent: 

Prior  actual  possession  is  sufficient  to  sus- 
tain an  action  against  one  who  comes  into 
possession  afterwards  without  title. 

20  Am.  &  Kng.  Enc.  Law,  p.  748;  Orand 
Island  Bkg.  Co.  v.  First  Nat.  Bank,  34  Neb. 
93,  61  N.  W.  596. 

The  "beneficent  considerations  which 
prompt  the  enactment  of  humane  exemption 
laws  require  a  liberal  construction  of  the 
same." 

Linander  ^  Longstaff,  7  S.  D.  157,  63  N. 
W.  775;  Memr  v.  Beaver,  9  S.  D.  168,  68  N. 
W.  310.        » 

It  is  wholly  immaterial  whether  the  le^l 
title  to  the  property  which  the  law  sets  aside 
for  the  maintenance  and  protection  of  the 
family  is  in  the  husband  or  wife  or  both. 
In  either  case  it  is  exempt  from  levy  for  the 
debts  of  either. 

Thompson,  Homestead  &  Exemption,  §| 
221,  224;  Wilson  v.  Cochran,  31  Tex.  080,  98 
Am.  Dec.  553;  Brigham  v.  Bush,  33  Barb. 
598 ;  Murray  v.  Sells,  53  Ga.  257 ;  Willis  v. 
Matthews,  46  Tex.  478;  Partes  v.  Stewart, 
50  Miss.  721 ;  Crane  v.  Waggoner,  33  Ind.  83 ; 
Orr  v.  Shraft,  22  Mich.  264 ;  Boelter  v.  Kloss- 
ner,  74  Minn.  272,  77  N.  W.  4 ;  Schaller  v. 
Kurtz,  25  Neb.  655,  41  N.  W.  642;  Uamil- 
ton  V.  Fleming,  26  Neb.  240,  41  ».  W.  1002; 
State  ex  rel.  Scoville  v.  Wilson,  31  Neb.  462, 
48  N.  W.  147 ;  State  em  rel.  Lucas  v.  Houck, 
32  Neb.  526,  49  N.  W.  462;  Frazier  v.  Syas, 
10  Neb.  115,  35  Am.  Rep.  466,  4  N.  W.  934. 

The  uniform  tenor  of  the  decisions  of  this 
court  appears  to  correspond  with  this  theory. 

Noyes  v.  Belding,  5  S.  D.  603,  59  N.  W. 
1009 ;  Meyer  v.  Beaver,  9  S.  D.  168,  68  N.  W. 
310;  Linander  v.  Longstaff,  7  8.  D.  167,  63 
N.  W.  776. 
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Fnllevy  P.  J.,  delivered  the  opinion  of  the 

court : 

Thifl  action  in  claim  and  delivery,  to  re- 
oover  from  the  sheriff  certain  personal  prop- 
erty upon  which  he  had  levied  executions, 
and  of  which  plaintiff,  in  her  complaint, 
claims  to  be  owner,  resulted  in  her  favor,  and 
the    defendant  appeals.     The  value   of    the 

Eroperty  seized,  consisting  mainly  of  farm 
orscs,  with  their  harnesses,  and  a  wagon, 
together  with  all  personal  property  enumer- 
ated in  her  schedule  of  exemptions,  does  not 
exceed  the  amount  allowed  by  law  to  the  head 
of  the  familv;  and  the  ownership  of  such 
property,  and  her  ri^ht  to  claim  the  same  as 
exempt,  are  the  only  points  that  need  be 
considered. 

One  execution  is  upon  a  judgment  against 
respondent  and  her  husband  pintly,  and  the 
other  upon  a  judgment  against  her  alone; 
and  within  the  time  allowed  by  law  she 
claimed  her  exemptions,  by  serving  upon  ap- 
pellant a  schedule  of  all  the  properly  belong- 
ing to  both  herself  and  husband,  including 
that  seized,  and  notified  him  of  the  appoint- 
ment of  an  appraiser  to  act  in  her  behalf,  and 
an  appraisement  was  demanded.  In  this  ver- 
ified schedule  of  personal  property,  respon- 
dent states  that  the  same  belongs  to  herself 
and  husband,  Joseph  Ecker,  and  "is  exempt 
from  le\-y  and  sale  on  execution,  and  affiant 
hereby  claims  the  same  as  exempt  from  levy 
and  sale,  upon  the  ground  that  the  value  of  the 
same,  and  of  the  whole  thereof,  does  not  ex- 
ceed the  sum  of  $750;  that  affiant  is  the  wife 
of  baid  defendant,  Joseph  Ecker,  and  has  been 
his  wife  for  the  period  of  several  years  past ; 
that  said  Joseph  Ecker  has  been  adjudged  in- 
sane by  the  board  of  insanity  of  said  Brook- 
ings county  in  the  year  1896,  and  was  com- 
mitted by  the  judge  of  the  county  court  of 
said  county  of  Brooking  to  the  hospital  for 
the  insane  at  Yankton,  m  said  state  of  South 
Dakota,  where  he  is  still  confined."  Her 
schedule  and  demand  for  an  %>praisement 
were  wholly  disregarded  by  aplpellant,  and 
the  failure  to  comply  with  the  following  is 
the  only  reason  assigned  for  his  refusal  to 
have  the  property  appraised.  "To  Maria 
Ecker :  You  are  hereby  demanded  to  furnish 
me  forthwith  a  statement  of  property  in- 
cluded in  the  schedule  of  yours,  dated  Sep- 
tember 24th,  1897,  served  upon  me  in  the 
case  of  N.  A.  Schouweiler  and  M.  E.  Schou- 
weiler,  copartners  as  Schouweiler  Bros., 
against  Joseph  Ecker  and  Maria  Ecker,  show- 
ing which  articles  of  personal  property  you 
claim  to  belong  to  yourself,  and  which  you 
claim  to  belong  to  Joseph  Ecker  separately ; 
and  also.,  in  such  statement,  you  inform  me 
whether  you  claim  you  are  the  head  of  the 
family  of  "Joseph  Ecker."  We  think  the 
ownership  was  sufficiently  stated,  together 
with  facts  justifying  a  reasonable  inference 
that  respondent  based  her  exemption  right 
upon  the  claim  that  she  was  the  head  of  the 
family  of  Joseph  Ecker;  and  it  was  appel- 
lant's duty  to  pursue  statutory  steps  to  de- 
termine whether  such  property,  or  any  part 
thereof,  was  so  exempt.  Holdridge  v.  Lcc, 
3  S.  D.  134,  62  N.  W.  265;  Paddock  v.  Bal- 
fford,  2  S.  D.  100,  48  N.  W.  840.  When  tlie 
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head  of  the  family,  rightfully  in  posseasion 
of  personal  property,  daims  the  same  as  ex- 
empt, although  informally,  and  no  waiver 
of  such  claim  has  been  made,  it  is  the  duty 
of  the  sheriff  to  whom  the  schedule  has  been 
submitted  to  have  such  property  appraised, 
although  the  husband  or  wiie  of  such  debtor 
may  own  some  interest  therein.  It  has  been- 
held  that  exempt  personal  property,  confess- 
edly owned  by  the  debtor's  wife,  but  seized 
for  his  debts,  may  be  recovered  by  him  from 
the  gi-asp  of  his  creditors,  by  reason  of  a 
mere  possessory  right.  Steen  v.  Hamhlet,  66* 
Miss.  112,  5  So.  524;  Braswell  v.  McDaniel, 
74  Ga.  319.  In  Minnesota  "a  disclaimer  by 
the  debtor  of  any  ownership  of  the  property 
levied  on  will  not  estop  him  from  afterwards 
asserting  and  proving  his  title  thereto  aa 
owner,  when  the  disclaimer  has  not  influ- 
enced the  conduct  of  the  officer,  or  been  acted 
on  by  him  or  the  plaintiff  in  the  execution.'' 
MoAbe  V.  Thompson,  27  Minn.  134,  6  N.  W. 
479.  It  is  undisputed  that  respondent,  with 
her  children,  occupied  a  rented  farm,  and  haa 
by  the  use  of  the  property  seized  maintained 
the  family  during  the  two  years  of  her  hus- 
band's affliction  and  detention  in  the  hospi- 
tal for  the  insane;  and  she  must  therefore* 
in  contemplation  of  the  statute,  be  reigarded 
as  the  head  of  the  family.  State  ex  rel.  Lu- 
cas V.  Houck,  32  Neb.  625,  49  N.  W.  462; 
Frazier  v.  Syas,  10  Neb.  116,  35  Am.  Rep. 
460,  4  N.  W.  934.  The  property  claimed  be- 
ing exempt,  the  wife,  under  the  circumstan- 
ces disclosed  by  the  record,  had  the  right  to 
demand  it  for  herself  and  family;  and,  ix> 
the  absence  of  any  injury  resulting  there- 
from, the  fact  that  she  claimed  to  be  the 
owner,  when  a  greater  portion  thereof  be- 
longed to  her  insane  husband,  will  not  defeat 
a  recovery. 

To  the  point  that  the  wife  is  entitled  to 
make  such  claim  out  of  her  husband's  prop- 
erty, see  Xoyes  v.  Belding,  6  S.  D.  603,  5f* 
N.  W.  1069;  Meyer  v.  Beaver,  9  S.  D.  168,  68 
N.  W.  310.  Where  exempt  property  is  in- 
volved, the  controlling  point  in  claim  and  de- 
livery is  the  right  of  possession,  rather  than 
the  right  of  property ;  and  as  against  appel- 
lant, whose  duty  it  was  to  have  an  appraise- 
ment made,  respondent  has  shown  by  uncon- 
troverted  evidence  a  right  of  exclusive  pos- 
session of  all  the  property  described,  and  she 
was  entitled  to  maintain  the  action. 
Bprague  v.  Clark,  41  Vt.  6;  Moorman  v. 
Quick,  20  Ind.  07 ;  Eldridge  v.  Sherman,  TO 
Mich.  266,  38  N.  W.  255 ;  hazard  v.  Wheeler, 
22  Cal.  139.  Judge  Cooley,  in  speaking  for 
the  court  in  Tandler  v.  Saunders,  56  Mich. 
142,  22  N.  W.  271,  says:  "One  who  has  a 
right  to  use  property  at  will  can  replevy  it 
from  any  wrongdoer,  as,  for  example,  from  » 
sheriff's  officer  who  has  taken  it  on  an  execu- 
tion issued  against  another  person."  The 
constitutional  declaration  is  that  to  all  head» 
of  families  a  reasonable  amount  of  personal 
property,  the  kind  and  value  of  which  is  to 
be  fixed  by  general  law,  shall  be  exempt; 
and  the  plain  intent  of  the  law  is  to  preserve 
such  property,  to  the  value  of  $750,  for  the 
benefit  of  the  family,  to  be  selected  by  the 
head  of  Uie  family,  or  by  his  agent  or  attor> 
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ney,  as  additional  exemptioiu.  Chap.  86, 
Laws  1890.  Where,  therefore,  by  reason  of 
the  inaanity  or  other  infirmity  of  the  hus- 
band, the  wife  becomes  the  head  of  the  fam- 
ily, the  interest  of  its  members  in  personal 
property  rightfully  in  her  possession,  to  the 
value  of  that  involved  in  this  suit,  is  suffi- 
cient to  authorise  the  wife  to  select  the  same 
under  claim  of  ownership,  although  the 
greater  portion  thereof  may  really  bdfong  to 
her  husband.  Crane  v,  Waggoner,  33  Ind. 
83;  Linander  v.  Longstaff,  7  S.  D.  167,  63  N. 
W.  775.  To  effectuate  the  purpoae  of  stat- 
utes enacted  for  the  protection  of  families 
against  want  occasioned  by  the  forced  sale  of 
exempt  property,  a  liberal  rule  of  construc- 
tion should  be  invoked,  by  which  the  wife  and 
mcxther,  when  the  head  of  the  family,  may 
claim  exeanptions,  within  the  statutory  lim- 
itation, out  of  her  own  and  her  husband's 
property,  or  the  separate  property  of  either, 
without  specific  allegation  as  to  which  the 
different  articles  belong.  Brastoell  v.  Mo- 
Daniel,  74  6a.  319.  The  value  of  the  use  of 
the  property  during  its  wrongful  detention 
was  in  this  case  the  truest  measure  of  dam- 
ages, and  the  amount  awarded  was  fully  jus- 
tified by  competent  evidence.  Allen  v.  Fox, 
51  X.  Y.  663,  10  Am.  Rep.  641 ;  Northrup  v. 
Cross,  2  N.  D.  433,  61  N.  W.  718. 

Under  the  view  we  have  taken,  the  rulings 
of  the  court  relating  to  evidence  admitted 
and  excluded  become  immaterial,  as  the  re- 
sult could  not  have  been  different. 

There  being  no  reversible  error,  the  judg- 
ment appeal^  from  is  affirmed* 


David    WATERHOUSE,    Respt., 

JOSEPH  SCHLlTZ  BREWING  COMPANY, 
Appt. 
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1.  The  oTTiier  of  a  hnlldlnMr  standfiiv 
on  a  bnnineaa  street,  who,  knowing  that 
It  hns  been  negligently  constrncted  by  the  use 
of  improper  materials  and  liable  to  fall  of 
Itfl  own  weight,  continues  to  use  It  or  permit 
it  to  be  used,  is  guilty  of  continuing  a  nui- 
sance, and  Is  liable  for  injuries  caused  by  Its 
collapse,  to  a  person  lawfully  standing  In 
front  of  it  at  the  time,  although  it  Is  then  In 
the  possession  of  a  lessee. 

2.  Xlte  tmct  tHat  a  building  bas  stood 
for  ten  years  without  falling  is  not  sufficient 
to  disprove  that  It  was  negligently  con- 
strncted. 

S.  A  complaint  allegrlnv  the  nevllgrent 
maintenance  of  a  bnildtngr  that  was 
improperly  constrncted  Is  not  insufficient  be- 
cause It  fails  to  state  specifically  in  what  re- 
spects It  was  negligently  constructed*  or  In 
what  respect  the  materials  used  were  Insuf- 
ficient for  such  a  structure. 

(January  18,  1900.) 

APPEAL  by  defendant  from  an  order  of  the 
Circuit    Court  for    Codington    County 

NoTK. — Am  to  individual  1 1 abi  1  Ity  for  fal ling 
walls  or  buildings,  see  Ryder  v.  Kinsey  (Minn.) 
M  L.  R.  A.  557,  and  note. 
48L.R.A. 


overruling  a  demurrer  to  the  complaint  in  an 
action  brought  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  resulted  from 
the  fall  of  a  building  owned  by  defendant. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  George  W.  Casey  for  appellant: 

Negligence  is  not  actionable  unless  it  is 
the  proximate  cause  of  the  injury  complained 
of. 

Mathiaeon  v.  Mayer,  90  Mo.  685,  2  S.  W. 
834 ;  Sedgw.  Damages,  §  9. 

Action&le  negligence  must  be  the  proxi- 
mate cause  of  the  injury. 

Bishop,  Noncontr.  Law,  S  455. 

In  determining  the  question  of  negligence 
the  situation  ai^  knowledge  of  the  parties^ 
and  the  attendant  circumstances,  must  be 
considered. 

Maxwell,  Code  PI.  p.  255. 

When  a  structure  has  uniformly  proved 
safe  its  use  may  be  continued  without  the  im- 
putation of  carelessness. 

Lafflin  V.  Bhifalo  d  B.  W.  R.  Co.  106  N,  Y. 
136,  60  Am.  Kep.  433,  12  N.  £.  699;  Dougan 
V.  Champlain  Tranap.  Co.  56  N.  Y.  1 ;  Loftua 
V.  Union  Ferry  Co.  84  N.  Y.  466,  38  Am.  Rep. 
533;  Burke  v.  Witherbee,  98  N.  Y.  562. 

The  charge  of  negligence  in  the  construc- 
tion of  the  building,  being  absolutely  de- 
stroyed by  the  length  of  time  which  the 
complaint  alleges  the  building  stood,  not 
showing  any  weakness  or  decay,  is  wholly 
insuflScient  upon  which  to  predicate  this  ac- 
tion. 

Estee,  PI.  4th  ed.  §  1861;  Wallaoe  v.  San 
Antonio  &  A.  P.  R.  Co.  (Tex.  Civ.  App.)  42 
S.  W.  805;  Broum  v.  Chicago,  R.  I.  d  P.  R. 
Co.  59  Kan.  70,  62  Pac.  65;  Elliott  v.  Carter 
White-Lead  Co.  63  Neb.  458,  73  N.  W.  948. 

The  acts  which  constitute  the  negligence 
are  not  alleged. 

Flint  d  P.  M.  R.  Co.  v.  Stark,  38  Mich. 
714;  Smith  ¥.  Buttner,  90  Cal.  95,  27  Pa<v 
29;  Sieher  v.  Bianc,  76  Cal.  173,  18  Pac.  260; 
Ryder  v.  Kinsey,  62  Minn.  85,  34  L.  R.  A. 
557,  64  N.  W.  94;  Bishop,  Noncontr.  Law,  | 
459 ;  Metzger  v.  Schultz,  16  Ind.  App.  454,  43 
N.  E.  886.  45  N.  E.  619. 

The  building  being  rented  at  the  time  of 
the  injury,  if  any  liability  whatever  re- 
sulted from  its  fall,  unless  because  of  some 
concealed  defect,  or  a  contract  on  the  part 
of  the  owner  to  repair  it,  the  tenant  or  per- 
son occupying  it  would  be  liable. 

Barman  v.  Spencer  (Ind.)  44  L.  R.  A.  815, 
49  N.  E.  9;  16  Am.  &  Eng.  Enc.  Law.  p.  474; 
Shearm.  &  Redf.  Neg.  6th  ed.  fiS  503,  708; 
Van  Every  v.  Ogg,  69  Cal.  503;  Sieher  v. 
Blano,  70  Cal.  173,  18  Pac.  200;  Jaffe  v.  Bar- 
teau,  66  N.  Y.  398,  15  Am.  Rep.  438;  Bowe 
V.  Bunking,  135  Mass.  380,  46  Am.  Rep.  471 ; 
Fellows  V.  Gilhuber,  82  Wis.  639,  17  L.  R.  A. 
577,  52  N.  W.  307;  Willson  v.  Treadwell,  81 
Cal.  58,  22  Pac.  304;  McKenzie  v.  Cheetham, 
83  Me.  543,  22  Atl.  469;  Burdick  v.  Cheadle, 
26  Ohio  St.  393,  20  Am.  Rep.  767. 

The  stranger  has  no  greater  rights  against 
the  landlord  than  the  tenant  himself,  unless 
it  is  a  case  where  the  building  when  leased 
to  the  tenant  was  in  a  dangerous  condition. 
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and  such  defect  was  concealed,  and  from  its 
nature  ocmld  not  readily  be  ascertained  by 
either  the  tenant  or  the  stranger. 

Corey  v.  Mann,  14  How.  Pr.  103. 

Messrs.  CheeTer  Sc  Hall,  for  respondent: 

Thouj^h  the  burden  of  proving  negligence 
is  on  the  plaintiff,  yet  in  many  cases  the 
nature  of  the  accident  may  be  such  as  to  con- 
stitute prima  facie  proof  thereof. 

J,  Russell  Mfg.  Co,  v.  New  HcLven  8.  B, 
Co,  60  N.  Y.  121. 

The  fact  that  this  particular  building  had 
throu{>h  fortuitous  circumstances  stocKl  for 
ten  years,  and  then  fell  of  its  own  weight  at 
the  end  of  that  time,  raises  no  presiunption 
of  law  or  fact  that  it  was  not  negligently 
constructed ;  but,  on  the  other  hand,  the  fact 
that  it  did  so  fall  without  any  extraneous 
cause,  not  only  constitutes  evidence  of  negli- 
gence per  se,  but  it  also  raises  a  presumption 
of  negligence  in  its  construction. 

16  Am.  &  £ng.  Enc  Law,  p.  440 ;  3  Lawson, 
Righto,  Rem.  &  Pr.  $  1160;  ftullen  v.  8t, 
John,  67  N.  Y.  507,  16  Am.  Itep.  630;  Peer- 
ing, Neg.  $  314. 

If  an  injury  occurs  after  the  person  who 
erected  the  same  has  alienated  the  property, 
he  is  not  liable,  the  new  owner  alone  being 
responsible. 

16  Am.  &  Eng.  Enc.  Law,  p.  476;  Blunt 
V.  Aikin,  16  Wend.  622;  Irvine  v.  Wood,  61 
N.  Y.  224,  10  Am.  Rep.  603. 

The  gist  of  this  action  is  negligence,  and 
it  is  not  necessary  to  show  that  it  was  wil- 
ful. 

Barnes  v.  Beirne,  38  La.  Ann.  280 ;  Tucker 
V.  Illinois  0.  R,  Co.  42  La.  Ann.  114,  7  So. 
124;  Irvine  v.  Wood,  51  N.  Y.  224,  10  Am. 
Rep.  603;  Bassett  v.  Fish,  76  N.  Y.  305;  Mc- 
Carthy V.  Syracuse,  46  N.  Y.  194. 

The  owner  of  the  building  is  the  proper  de- 
fendant. 

16  Am.  &  Eng.  Enc.  Law,  p.  449 ;  3  Lawson, 
Neg.  §  314;  3  Lawson,  Righto,  Rem.  &  Pr. 
§  1160;  Congrcve  v.  Smith,  18  N.  Y.  79; 
Cliiford  V.  Dam,  81  N.  Y.  62;  Stoords  v. 
Edgar,  69  N.  Y.  34,  17  Am.  Rep.  295;  Daven- 
port V.  Ruckman,  37  N.  Y.  668;  'Anderson  v. 
Dickie,  26  How.  Pr.  105;  Knauss  v.  Brua, 
107  Pa.  85;  Khron  v.  Brock,  144  Mass.  516, 
11  N.  E.  748;  Albert  v.  State  use  of  Ryan, 
66  Md.  325,  69  Am.  Rep.  169;  Marshall  v. 
Heard,  69  Tex.  266. 

The  owner  cannot  avoid  liability  for  im- 
proper construction  of  a  building  by  turn- 
ing the  possession  thereof  over  to  a  tenant. 

Hannem  v.  Pence,  40  Minn.  127,  41  N.  W. 
667;  Jessen  v.  Sweigert,  66  Cal.  182,  4  Pac. 
1188;  Irvine  v.  Wood,  61  N.  Y.  224,  10  Am. 
Rep.  603;  16  Am.  &  Eng.  Enc.  Law,  476; 
Blunt  V.  Aikin,  16  Wend.  622. 

Corsoit,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  by  the  plaintiff  to  re- 
cover damages  for  injuries  received  by  him, 
caused  by  the  falling;  of  a  building  owned  by 
the  defendant.  A  demurrer  was  interposed 
to  the  complaint  on  the  ground  that  the  same 
did  not  state  facto  sufficient  to  constitute  a 
cause  of  action  against  the  defendant,  and 
48  L.  R.  A. 


also  that  it  appears  on  the  face  of  the  said 
complaint  that  there  is  a  defect  of  parties 
defendant.  The  demurrer  was  overruled, 
and  fr<»n  the  order  overruling  the  demurrer 
defendant  appeals. 

The  following  are  the  material  all^ation8 
in  tlie  complaint  necessary  to  be  considered 
in  determining  as  to  the  correctness  of  the 
court's  ruling  in  overruling  the  demurrer: 
"  (3)  That  on  the  21st  day  of  June,  1897,  de- 
fendant owned,  had  control  of,  and  had  for 
more    than    ten    years    immediately    prior 
thereto  owned  and  had  control  of,  a  certoin 
grout  building,  knovm  as  the  "Mulholland 
Building"  which  was  then  and  there,  and  for 
some  time  prior  to  said  date  had  been,  occu- 
pied by  a  tonant  of  defendant,  and  situated 
on  the  following  described  premises  in  the 
city   of   Water  town,   county  of  Codington; 
.     .     .     that  said  building  was  negligently 
constructed  of  improper  materials,  and  in  an 
improper  and  negligent  manner  (being  what 
is  known  as  a  'grout  building,'  consisting 
principally  of  mortor),  and   was  old,   and 
negligently  u«ed  and  permitted  to  be  used  by 
the  defendant  as  a  place  where  the  public 
were  permitted  to  resort,  and  was  rented  by 
the  defendant  at  the  time  of  its  collapse,  here- 
inafter mentioned,  for  saloon  purposes,  on  a 
main  business  street  in  said  city  of  Water- 
town;  that  said  building  was  at  all  of  said 
times,  and  particularly  on  the  21st  day  of 
June,  1897,  in  a  dangerous  and  unsafe  con- 
dition, by  reason  of  its  negligent  construction 
and  the  negligent  use  of  improper  materials 
in  ite  construction,  and  was  liable  at  any 
time,  of  ite  own  weight,  to  collapse  and  in- 
jure persons  who  might  be  lawfully  in  or 
near  the  same,  as  defendant  well  knew.      (4) 
That  on  the  21st  day  of  June,  1897,  while  the 
plaintiff  was  lawfully  in  front  of  said  Mul- 
holland Building,  above  described,  the  said 
building,  by  reason  of  its  said  defective  and 
negligent  construction,  and  the  negligent  and 
defective   materials   of   which    it   was    con- 
structed, and  by  reason  of  the  negligence  of 
the  defendant  in  permitting  said  building  to 
remain  and  be  used  as  aforesaid,  did  fall  and 
collapse,  and  that  said  building,  and  a  large 
and  heavy  mass  of  timbers  and  materials  out 
of  which  it  was  constructed,  did  fall  upon 
and  greatly  injure  this  plaintiff,  without  any 
fault  on  his  part.     .     .     ."     It  is  contended 
on  the  part  of  the  appellant  that  the  com- 
plaint is  defective,  in  that  it  fails  to  charge 
that  the  appellant  constructed  the  building, 
and  hence  it  cannot  be  claimed  that  the  ap- 
pellant was  guilty  of  negligence  in  the  con- 
struction of  the  same,  and  it  must  be  in- 
ferred  that,  if  appellant  was  negligent   in 
regard  to  the  building,  it  was  because  of  its 
knowledge  of  its  faulty  construction  after  it 
had    been    so    constructed.     The    appellant 
further  contends  that  the  allegation  that  the 
appellant  owned  the  said  building,  and  had 
owned  the  same  for  more  than  ten  years  im- 
mediately prior  thereto,  contradicte  and  n^- 
atives  the  allegation  that  the  building  was 
negligently  constructed  of  improper    mate- 
rials and  in  an  improper  manner;  that  the 
construction  of  the  building  was  too  remote 
to   constituto   the  proximato  cause   of    re> 


IMO. 


Watbkhoubb  t.  JoesFH  ScHLiTZ  Brbwino  Co. 


15ft 


BpoDdent'B  injury.  The  respondent  contendB 
in  support  of  the  court's  ruling  that  the  com- 
plaint is  one  for  damages  sustained  by  the 
plaintiff  by  reason  of  &e  falling  of  the  de- 
fendant's building  without  extraneous  cause, 
which  building  was  negligently  constructed 
of  improper  materials,  and  in  an  improper 
and  negligent  manner  (being  what  is  known 
as  a  "^-out  buUding,"  consisting  principally 
of  mortar),  and  was  old,  and  negligently 
used  and  permitted  to  be  used  by  the  de- 
fendant, and  rented  by  it,  for  saloon  pur- 
poses. It  IB  not  claimed  by  respondent  that 
the  injuries  were  sustained  by  reason  of  a 
failure  to  repair  the  building,  or  that  the 
purpose  for  which  it  was  u^  caused  the 
injury,  but  the  gist  of  the  action  is  the  neg- 
ligent eonstruction  and  maintenance  of  the 
building  by  the  defendant  as  owner.  The  de- 
feet  claimed  is  one  which  repairs  could  not 
obviate.  It  is  claimed  by  respondent  that 
the  fact  that  it  was  rented  by  the  defendant 
for  saloon  purposes,  and  used  as  such,  is  set 
forth  in  the  complaint  for  the  purpose  jf 
showinff  that  it  was  not  the  improper  use  of 
the  building  which  caused  it  to  fall,  but  that 
the  fault  was  in  the  structure,  inherently. 
The  defendant  by  its  demurrer  admits,  for 
the  purposes  of  the  demurrer,  that  the  facts 
stated  in  the  complaint  are  true.  The  de- 
fendant therefore  admits  that  the  said  build- 
ing was  negligently  constructed  of  improper 
materials,  and  in  an  improper  and  negligent 
manner ;  that  the  said  building  was  what  is 
known  as  a  "grout  building,"  consisting 
principally  of  mortar,  and  was  old,  and  neg- 
ligently used  and  permitted  to  be  used  by  the 
defendant  as  a  place  where  the  public  were 
permitted  to  resort;  that  said  building  was 
at  all  of  said  times,  and  particularly  on  the 
2l9t  day  of  June,  1897,  in  a  dangerous  and 
unsafe  condition,  by  reason  of  its  negligent 
construction  and  was  liable  at  any  time,  of 
own  weight,  to  fall  and  injure  persons  who 
mi^ht  be  lawfully  in  or  near  the  same,  as 
defendant  well  knew.  It  is  true  that  it  is 
not  stated  that  the  defendant  constructed  the 
said  building,  but  it  is  stated  that  it  has 
owned  and  used  the  building  for  ten  years 
or  more,  well  knowing  that  it  was  so  neg- 
ligently constructed  by  the  use  of  improper 
materials,  and  was  liable  at  any  time  to  fall 
of  its  own  weight.  Assuming  these  facts  to 
be  true,  it  would  seem  to  necessarily  follow 
tiiat  the  defendant  would  be  liable  for  any  in- 
juries resulting  to  persons  rightfully  in  or 
about  said  building,  and  the  fact  that  the 
building  was  leased  to,  and  in  the  possession 
of.  a  tenant  at  the  time  the  accident  occurred 
would  not  relieve  the  defendant  from  such 
liability.  It  seems  to  be  the  proper  rule  that 
the  landlord  is  liable  for  the  negligent  con- 
struction, and  the  tenant  for  the  negligent 
use,  of  the  premises.  If  a  dangerous  or  in- 
jurious structure  is  erected  on  the  premises 
when  he  lets  them  to  the  tenant,  the  landlord 
i».  of  oourse,  liable,  but  he  cannot  be  made 
anrwerable  for  such  a  structure  erected 
by  the  tenant  imless  he  renews  the 
lease  for  the  premises  after  knowl- 
edge of  such  dangerous  or  injurious 
structore;  and  if  the  injury  occurs  after  the 
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original  owner  has  alienated  the.  property, 
from  a  dangerous  structure  erectea  by  him 
before  alienation,  he  is  not  liable,  the  new 
owner  alone  being  responsible.  16  Am.  &£ng. 
Enc.  Law,  pp.  473,  474;  Congreve  v.  Smith, 
18  N.  Y.  79;  Clifford  v.  Dam,  81  N.  Y.  52; 
Stoord9  V.  Edgar,  59  N.  Y.  28,  17Am.  Rep. 
295;  Davenport  v.  Ruckman,  37  N.  Y.  568; 
Anderson  v.  Dickie,  26  How.  Pr.  105 ;  Knausa 
y.  Brua,  107  Pa.  85;  Khron  v.  Brook,  144 
Mass.  516,  11  N.  E.  748.  The  owner  of  a 
building  adjoining  a  street  or  highway  is  un- 
der a  le^al  obligation  to  take  reasonable  care 
that  it  18  kept  in  proper  condition,  so  that  it 
shall  not  fall  into  the  street  or  highway  and 
injure  persons  lawfully  there.  Mullen  v.  8t, 
John,  67  N.  Y.  567,  16  Am.  Rep.  530.  The 
general  rule  is  that  every  person  must  so  use 
his  own  property  as  not  to  injure  others. 
An3rthing  wrongfully  done  or  committed 
which  injures  or  annoys  another  in  the  en- 
joyment of  his  legal  rights  is  an  actionable 
nuisance.  Cooley,  Torts,  §  565.  A  nuisance 
may  result  from  the  negligent  acta  of  com- 
mission or  omission  of  another.  The  owner 
is  liable  if  the  nuisance  was  erected  on  the 
land  by  the  prior  owner  or  by  a  stranger,  and 
he  knowingly  maintains  or  continues  it. 
Metzger  v.  tichulte,  16  Ind.  App.  454,  43  N.  E. 
886,  45  N.  £.  619.  If,  therefore,  the  building 
in  controversy  was  originally  negligently 
constructed  of  unsafe  and  unsuitable  mate^ 
rial,  so  that  it  was  liable  to  fall  of  its  own 
weight,  it  constituted  a  nuisance;  and  if  the 
defendant,  with  knowledge  of  its  negligent 
construction  and  the  use  of  unsuitable  mate- 
rial therein,  continued  to  use  said  building, 
or  permitted  it  to  be  used,  it  was  guilty  of 
continuing  the  nuisance,  and  would  be  liable 
to  the  party  injured  by  reason  of  the  neg- 
ligent construction  of  the  building,  and  the 
use  in  the  construction  of  such  building  of 
improper  and  unsuitable  materials.  Sworda 
v.  Edgar,  69  N.  Y.  28,  17  Am.  Rep.  295; 
House  V.  Metcalf,  27  Conn.  631. 

The  contention  of  appellant  that  the  state- 
ment in  the  complaint  that  the  building  had 
been  owned  and  used  by  the  defendant  for 
more  than  ten  years  tends  to  contradict  the 
statemefit  that  the  building  was  negligently 
and  improperly  constructed,  is  not  tenable. 
From  the  fact  that  the  building  fell  of  its 
own  weight,  without  any  external  violence,  a 
fair  presumption  would  be  that  the  fall  oc- 
curred through  adequate  causes,  one  of  the 
most  natural  of  which  would  be  the  negligent 
and  faulty  construction  of  the  building  it- 
self. The  fact,  therefore,  that  it  had  stood 
for  a  number  of  years  without  falling  would 
afford  very  slight  evidence  that  it  had  been 
properly  constructed,  and  of  suitable  mate- 
rial. In  the  case  of  Mullen  v.  St.  John,  57  N. 
Y.  567,  15  Am.  Rep.  530,  the  building  which 
fell,  as  reported  in  that  case,  was  constructed 
in  1854,  and  remained  standing  until  1870, 
when  a  part  of  its  walls  fell  outward  into  the 
street,  causing  the  injury  to  the  plaintiff  in 
that  action;  but  it  does  not  appear  to  have 
been  there  claimed  that  the  fact  that  the 
building  had  been  in  use  16  years  or  more 
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oonstituted  any  objection  to  the  recovery  by 
the  plaintiff. 

It  is  further  contended  by  the  appellant 
that  it  does  not  appear  from  the  complaint, 
Bpecifieal1y,in  what  respects  the  building  was 
negligently  constructed,  nor  in  what  respect 
the  materials  used  were  insufficient  for  such 
a  structure ;  but  it  seems,  in  general,  that  a 
complaint  specifying  the  act,  the  commission 
or  omission  of  which  caused  the  injury,  and 
averring  generally  that  it  was  negligently 
and  carelessly  done  or  omitted,  will  sufficti. 
14  £uc  Pi.  &  Pr.  334,  and  cases  cited.     See 


also  Rogers  v.  Trueadale,  57  Minn.  126,  68 
N.  W.  688. 

It  will  be  observed  that  in  the  case  at  bar 
no  negligence  of  the  tenant  is  alleged,  nor  is 
it  alleged  that  the  building  fell  by  reason  of 
any  decay,  or  by  reason  of  its  being  out  of 
repair.  Hence  there  seems  to  be  no  cause  of 
action  for  which  the  tenant  would  be  liable, 
and  hence  there  is  no  misjoinder  of  parties. 

Our  conclusion  is  that  the  overruling  of  the 
demurrer  by  the  court  was  correct. 

2Vic  order  overruling  the  demurrer  it 
affiitned. 
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A  eoTenant  in  »  deed  of  land  for  a  rail- 
road rltflit  of  way,  that  certain  trains 
shall  be  run  on  the  road  to  be  built  thereon, 
which  is  the  chief  consideration  of  the  con- 
veyaoce.  is  a  covenant  running  with  the  land, 
on  which  an  action  may  be  maintained 
against  a  subsequent  purchaser  of  the  rail- 
road who  fails  to  run  such  trains,  notwith- 
standing the  fact  that  the  covenant  had  been 
broken  by  the  original  grantee  before  such 
transfer^  and  although  the  covenant  does  not 
expressly  refer  to  assigua 

(November  18,  1899.) 

APPEAL  hy  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Hamilton  County 
in  "favor  of  defendants  in  a  proceeding  to  en- 
force a  covenant  requiring  the  running  of 
trains  over  a  right  of  way  granted  by  plain- 
tiff to  defendants.     Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Pritohard  Sc  Siaer,  for  appel- 
lant: 

The  artificial  rule  in  Spencer's  CcLse,  5 
Coke,  16a,  made  a  distinction  between  cove- 
nants which  related  to  things  in  esse  and 
those  which  related  to  things  not  in  esse, 
holding  that  the  former  bound  the  assignee 
although  not  named,  but  that  the  latter  did 
not  bind  the  assignee. 

In  the  English  note  to  Spencer's  Case,  in 
1  Smith,  Lead.  Cas.  9th  Am.  ed.  pp.  ISO- 
IBS,  it  is  pointed  out  that  in  the  English 
case  of  Minshull  v.  Oakes,  2  Hurlst.  k  N.  793, 
the  court  of  exchequer   has   not    only  ex- 


pressed an  opinion  that  the  rule  announced 
by  Coke  as  having  been  decided  in  Spencer's 
Case  is  unreasonable,  but  has  also  suggest- 
ed that  the  case  decided  the  contrary. 

And  at  page  208,  in  the  American  note,  it 
is  said:  "It  may  be  absurd  that  the  ques- 
tion whether  it  is  necessary  to  covenant  for 
'assigns'  as  to  anything  not  in  esse  at  the 
time  of  the  covenant,  discussed  in  the  first 
and  second  resolutions  of  the  leading  case, 
has  generally  been  passed  over  lightly  in 
this  country,  and  the  use  of  the  word  'as- 
signs' considered  of  little  importance  if  an 
intention  that  the  covenant  shall  run  be 
gathered  from  the  whole  instrument." 

Masury  v.  Southvcorth,  9  Ohio  St.  340; 
Bradford  Oil  Co.  v.  Blair,  113  Pa.  83,  57  Am. 
Rep.  442,  4  Atl.  218. 

The  intention  of  the  parties  to  a  covenant 
respecting  real  property  is  the  controlling 
element  in  determining  whether  or  not  a 
covenant  runs  with  the  land. 

Bald  Eagle  Valley  R.  Co.  v.  Kittany  Val- 
ley R.  Co,  171  Pa.  284,  29  L.  R.  A.  423.  33 
Atl.  239;  Horn  v.  Miller,  136  Pa.  640,  9  I-. 
R.  A.  810,  20  Atl.  706. 

The  covenant  sued  on  does  clearly  touch 
and  concern  the  estate. 

nam  V.  Miller,  136  Pa.  640,  9  L.  R.  A. 
810,  20  Atl.  706. 

The  deed  in  this  case  is  (1)  a  conveyance 
of  a  railroad  right  of  way. 

2.  The  deed  is  made  and  expressed  to  be 
made  "in  consideration  of  an  agreement  by 
the  grantee  to  run  daily  passenger  trains 
over  and  along  the  right  of  way  granted. 

3.  The  habendum  of  the  deed  is  to  ''the 
Chattanooga  Union  Railway  Co.,  its  success- 
ors and  assigns,"  and  the  warranty  uses  the 
same  words. 


KoTE. — As  to  effect  of  stipulation  In  a  deed 
of  a  railroad  right  of  way  for  the  maintenance 
of  a  fence  as  a  covenant  running  with  the  land, 
see  Gulf.  C.  &  S.  F.  R.  Co.  v.  Smith  (Tex.)  2 
L.  U.  A.  281. 

For  effect  of  covenant  In  deed  of  right  of  way 
as  to  the  running  of  a  stream,  see  Peden  v. 
Chicago,  B.  I.  &  P.  R.  Co.  (Iowa)  4  L.  R.  A. 
401. 

On  the  general  question  of  covenants  running 
with  the  land,  see  Nalie  v.  Paggl  (Tex.)  1  L.  R. 
A.  33,  and  note;  Middietown  v.  Newport  Hos- 
pital (R.  I.)  1  L.  R.  A.  291 :  Kettle  River  R.  Co. 
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V.  Kastern  R.  Co.  (Minn.)  C  L.  R.  A.  Ill  :  Craw- 
ford V.  Wltherbee  (Wis.)  0  L.  R.  A.  561  :  My- 
gatt  V.  Coe  (N.  Y.)  11  L.  R.  A.  646:  MoU  t 
Oppenhelmer  (N.  Y.)  17  L.  R.  A.  409:  Hlckey 
V.  Lake  Shore  &  M.  S.  R.  Co.  (Ohio)  23  L.  R, 
A.  396 :  Mygatt  v.  Coe  (N.  Y.)  24  L.  R.  A.  850  ; 
Bald  Kagle  Valley  R.  Co.  v.  Nittany  Valley  R. 
Co.  (Pa.)  29  L.  R.  A.  423:  Landell  v.  Ilamiltoo 
(Pa.)  34  L.  R.  A.  227 :  Rochester  I»dge  No.  21, 
A.  F.  ft  A.  M.  V.  Graham  (Minn.)  37  L.  R.  A. 
404  :  and  Northern  P.  R.  Co.  v.  McOure  (N.  D.> 
47  L.  R.  A.  149. 
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4.  The  deed  contains  no  reference  to  the 
buUding  of  the  railroad. 

5.  The  deed  contains  no  provision  that 
improTements  placed  upon  the  land  shall 
pass  to  grantor,  and  no  words  that  by  any 
stretch  of  the  imagination  can  be  applicable 
to  "things  not  in  €8»e^'  within  the  rule  in 
Spencer's  Case, 

The  effect  of  this  deed  is  to  convey  an 
essement  only. 

Cincinnati,  I.  8i,  L.  d  C.  R,  Co.  v.  Oeisel, 
119  Ind.  77,  21  N.  E.  470;  Blakely  ▼.  Chi- 
cago, K,  d  N.  R,  Co,  46  Neb.  272,  64  N.  W. 
972;  State,  Morris  Canal  d  Bkg,  Co.,  Prose- 
cutors ▼.  Brown,  27  N.  J.  L.  13;  Ottumwa, 
C.  Fails,  d  St.  P.  R.  Co.  ▼.  McWilliams,  71 
Iowa,  164,  32  N.  W.  316;  Williams  v.  West- 
ern U.  R.  Co.  60  Wis.  71,  6  N.  W.  482;  Bod- 
fish  ▼.  Bodfish,  106  Mass.  317. 

If  the  expression  in  the  grant,  "in  consid- 
eration of  an  agreement  to  run  daily  passen- 
ger trains  over  and  aJong  the  right  of  way 
granted,"  is  a  condition,  it  is  necessarily  at- 
tached to  the  grant;  it  necessarily  "runs 
with  the  land,'*  and  savors  of  the  thing 
granted. 

Provisoe,  recitals,  or  other  words  of  a 
deed- which  indicate  the  purpose  of  a  grant 
are  sufficient  of  themselves  to  create  a  con- 
dition. 

Taylor  v.  Cedar  Rapids  d  St.  P.  R.  Co.  25 
Iowa,  371;  Den  ew  dcm.  Southard  v.  Central 
R.Co.26  N.  J.  L.  13;  Rathbone  v.  Tioga 
Nav.  Co.  2  Watts  &  S.  74;  Indianapolis,  P. 
d  C.  R.  Co,  V.  Hood,  66  Ind.  580;  Aiken  v. 
Albany,  V,  d  C.  R.  Co.  26  Barb.  289;  Bonis- 
thorpe  V.  Freemont,  E.  d  M.  Valley  R.  Co.  30 
Neb.  142,  46  N.  W.  240. 

Where  the  estate  is  conveyed  for  a  speci- 
fied purpose,  or  is  to  exist  so  long  as  the 
property  is  used  for  a  specified  purpose,  it 
makes  a  limit  or  boundary  beyond  which 
the  estate  conveyed  cannot  exist. 

Macon  v.  East  Tennessee,  V.  d  G.  R.  Co. 
%2  6a.  501 ;  3  Elliott,  Railroads,  fi§  939-941. 

The  remedy  of  the  grantor  for  failure  to 
perform  a  condition  is  not  limited  to  the  as- 
sertion of  the  forfeiture  and  re-entry.  He 
may  waive  the  forfeiture  and  sue  for  dama- 
ge* 

3  Elliott,  Railroads,  §§  942  et  seq.;  Rush 
V.  Burlington,  C.  R.  d  N.  R.  Co.  67  Iowa, 
201,  10  N.  W.  628;  Cray  v.  Burlington  d  M. 
R.  Co.  37  Iowa,  119;  Joliet  d  N.  I.  R.  Co.  v. 
Jones,  20  HI.  221 ;  Kankakee  d  S.  W.  R.  Co. 
V.  Fitzgerald,  17  111.  App.  625;  Baker,  v. 
Chicago,  R,  I.  d  P.  R.  Co.  57  Mo.  265. 

If  the  covenant  relates  to  the  interest  or 
estate  gpranted,  so  that  its  performance  or 
nonperformance  will  affect  the  quality,  val- 
ue, or  mode  of  enjoyment  of  the  estate,  it 
will  run  with  the  land,  and  bind  anyone  tak- 
ing Uie  estate  with  notice. 

8  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  138, 
139  et  seq. 

The  grant  of  the  property  for  a  right  of 
way  was  a  grant  of  an  easement  only,  and 
the  declaration  of  the  purpose  of  the  grant 
imposed  a  restriction  upon  the  use  of  the 
property. 

koj  person  holding  the  property,  with  no- 
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tice,  would  be  liable  to  the  plaintiff  for  dam- 
ages for  condition  or  covenant  broken. 

The  doctrine  of  Spencer's  Case  has  no  ap- 
plication. 

Dorsey  v.  St.  Louis,  A.  d  T.  H.  R.  Co.  58 
111.  65;  Norfleet  v.  Cromwell,  64  N.  C.  1; 
Georgia  Southern  R.  Co.  v.  Reeves,  64  Ga. 
492;  2  Washb.  Real  Prop.  263,  264;  Coun- 
tryman V.  Deck,  13  Abb.  N.  C.  110;  Hiokey 
V.  Lake  Shore  d  M.  S.  R.  Co.  51  Ohio  St.  40, 
23  L.  R.  A.  396,  36  N.  E.  672. 

The  law  does  not  require  any  particular 
form  of  word  to  constitute  a  covenant  which 
shall  run  with  the  land. 

Trull  V.  Eastman,  3  Met  121,  37  Am.  Dec. 
126;  Comyns'  Dig.  Title,  Covenant;  Masury 
V.  Southu)orth,  9  Ohio  St.  341;  Thomas  v. 
Von  Kapff,  6  Oill  &  J.  372;  Midland  R.  Co. 
V.  Fisher,  125  Ind.  19,  8  L.  R.  A.  604,  24  N. 
E.  766;  Lake  Erie  d  W.  R.  Co.  v.  Priest,  131 
Ind.  413,  31  N.  E.  77;  Hazlett  v.  SincUUr,  76 
Ind.  488,  40  Am.  Rep.  264;  Branson  v.  Cof- 
fin, 108  Mass.  175,  11  Am.  Rep.  336;  Huston 
V.  Cincinnati  d  Z.  R,  Co.  21  Ohio  St.  236; 
Carr  v.  Lowry,  27  Pa.  267 ;  Kellogg  v.  Rolnn- 
son,  6  Vt.  276,  27  Am.  Dec.  660;  Oilmer  v. 
Mobile  d  M,  R,  Co.  79  Ala.  669. 

There  is  nothing  in  the  rule  in  Spencer's 
Case  to  prevent  a  covenant  like  the  one  in 
Doty's  deed  running  with  the  land. 
•  Schmucker  v.  Sibert,  18  Kan.  104;  Rioard 
V.  Sanderson,  41  N.  T.  179;  Atlantic  Dock 
Co.  V.  Leavitt,  64  N.  Y.  35,  13  Am.  Rep.  666; 
Rogers  v.  Eagle  Fire  Co.  9  Wend.  618; 
Spaulding  v.  Hallenbeok,  36  N.  Y.  204;  New- 
ell V.  Hill,  2  Met.  180;  Ooodwin  v.  OUbert, 
9  Mass.  510;  Huff  v.  Nickerson,  27  Me.  106; 
Burbank  v.  Pillsbury,  48  N.  H.  476,  97  Am. 
Dec.  633. 

Messrs.  Shepherd  A  Frlerson,  for  ap- 
pellees: 

The  benefit  of  a  covenant  relating  to  land 
will  run  with  the  land,  but  the  burden  of 
such  a  covenant  will  not,  except  in  cases 
growing  out  of  leases,  as  to  which  the  rule 
was  changed  by  32  Hen.  VIII.  chap.  34. 

First  Nat.  •Bank  v.  Security  Bank,  61 
Minn.  31,  63  N.  W.  264;  Spencer's  Case,  1 
Smith,  Lead  Gas.  pp.  172  et  seq. 

A  covenant  real  is  that  whereby  an  obli- 
gation to  pass  something  real  is  created,  as 
lands  or  tenements,  or  the  obligation  of 
which  is  so  connected  with  the  realty  that 
he  who  has  the  latter  is  entitled  to  the  bene- 
fit or  liable  to  perform  the  other. 

Sharswood's  Bl.  Com.  304,  note  10;  Brew 
V.  Van  Demon,  6  Heisk.  439. 

Such  a  covenant  is  not  a  lien  on  the  land, 
but  merely  imposes  a  personal  obligation  on 
whoever  becomes  the  owner  or  enjoys  the 
possession  of  the  land,  and  this,  ordinarily, 
whether  the  covenant  in  terms  names  the 
covenantor  and  "assigns,"  or  only  the  coven- 
antor. 

But  to  the  latter  part  of  this  rule  Spen- 
cer's  Case  made  an  exception. 

A  covenant  cannot  be  said  to  attach  it- 
self to,  and  become  a  part  of,  something 
which  does  not  exist. 

Kerr,  Real  Prop.  §  1218 ;  Bream  v.  Dick- 
er son,  2  Humph.  128;  Cronin  v.  Watkins,  1 
11 
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Tenn.  Ch.  125;  Brooks  v.  Smith,  Thompson's 
Tenn.  Cas.  226,  Shannon's  Cases,  168. 

The  covenant  in  this  suit  extended  to  the 
manner  of  operating  a  railroad,  a  thing  not 
then  in  esse,  and  could  not  bind  an  assignee 
or  vendee  of  the  covenantor  unless  "assigns" 
were  expressly  mentioned  in  the  covenant. 

The  omission  of  the  word  "assigns"  in  one 
covenant  shows  that  the  parties  considered 
it,  or  intended  it,  to  be  of  a  different  nature 
from  the  covenants  in  which  it  is  used. 

Blount  V.  Harvey,  61  N.  C.  (6  Jones,  L.) 
191;  Conduitt  v.  Ross,  102  Ind.  168,  26  N. 
E.  198;  Bald  Eagle  Valley  R,  Co,  v.  Nittany 
VaUey  R.  Co.  171  Pa.  295,  29  L.  R.  A.  423, 
33  Atl.  239. 

All  covenants  relating  to  a  subject-matter 
not  in  esse,  such  as  for  the  erection, of  build- 
ings upon  the  premises  demised,  are  person- 
al covenants,  and  do  not  run  with  the  land 
so  as  to  bind  the  assignees,  unless  they  are 
expressly  named  therein. 

Kerr,  Real  Prop.  §  1218;  Tiedeman,  Real 
Prop.  §  190,  p.  168;  Washb.  Real  Prop.  pp. 
632,  633;  Taylor,  Land.  &  T.  §  260;  Spen- 
cer's Case,  1  Smith,  Lead.  Cas.  p.  138 ;  lHeW' 
hurg  Petroleum  Co,  v.  Weare,  44  Ohio  St. 
612,  9  N.  E.  846. 

If  the  covenant  be  annexed  to  a  thing  not 
in  esse  before,  but  de  novo  to  be  erected  on 
the  thing, — as,  to  set  up  a  new  house,  and 
the  like,— -4 n  this  case  it  will  not  bind  the 
assignees  unless  they  be  named  in  the  cove- 
nant. 

Tallman  ▼.  Coifin,  4  N.  Y.  136;  Spencer's 
Case,  1  Smith,  Lead.  Cas.  pp.  1,  22 ;  Roscoe, 
Actions  Relating  to  Real  Prop.  438;  Bally  v. 
Wells,  Wilmot's  Notes,  345;  Shep.  Touch. 
179;  Thompson  v.  Rose,  8  Cow.  266;  Hansen 
v.  Meyer,  81  111.  322. 

A  covenant  to  build  and  maintain  a  parti- 
tion fence  or  party  wall  does  not  run  with 
the  land,  and  is  only  personal. 

Hartung  v.  Wiite,  59  Wis.  294,  18  N.  W. 
175;  Piatt,  Covenants,  471;  Taylor,  Land. 
&  T.  301 ;  Williams,  Land.  &  T.  290;  Lametti 
V.  Anderson,  6  Cow.  307 ;  Thopipson  v.  Rose, 
8  Cow.  266;  Allen  v.  Culver,  3  Denio,  284; 
Sampson  v.  Easterhy,  9  Barn.  &  C.  605; 
Doughty  v.  Bowman,  11  Q.  B.  444;  Congle- 
ton  V.  Pattison,  10  East,  138;  Lyford  v, 
North  Pacific  R.  Go.  92  Cal.  95,  28  Pac.  103 ; 
Hoard  v.  Chesapeake  d  0.  R.  Co.  123  U.  S. 
222,  31  L.  ed.  130,  8  Sup.  Ct.  Rep.  74. 

This  is  the  rule  in  Tennessee. 

Bream  v.  Dicker  son,  2  Humph.  128; 
Brooks  V.  Smith,  Thompson's  Tenn.  Cas. 
226,  1  Shannon's  Cases,  168;  Cronin  v.  At- 
kins, 1  Tenn.  Ch.  125;  J.  /.  Case  Co.  v.  Joyer, 
89  Tenn.  337,  12  L.  R.  A.  519,  16  S.  W.  147. 

A  purchaser  of  land  acquires  all  the  bene- 
fits or  burdens  incident  to  a  covenant  run- 
ning with  the  lands  when  he  purchases. 

Whenever  a  breach  occurred,  a  right  of 
action  accrued  at  once.  Doty  could  have 
brought  the  same  suit  six  months  after  the 
breach  that  he  brought  five  years  after. 

If  the  covenant  did  not  cease  to  run  after 
its  breach,  there  would  be  continuing  and 
recurring  breaches  of  it,  and  Doty  might 
maintain  action  after  action,  and  recover  in 
each  his  full  damages. 
48  L.  R.  A. 


If  a  breach  of  the  covenants  in  the  lease 
occurs  after  the  conveyance  to  the  purchas- 
er, it  is  his  prejudice,  and  he  may  reoover 
therefor  the  damages  sustained. 

3  Comyns,  Dig.  256,  257. 

If  before,  the  covenant  is  a  mere  chose  in 
action,  and  does  not  pass  as  an  incident  tx> 
the  land. 

Shelby  v.  Heame,  6  Yerg.  512;  Thurshy  v. 
Plant,  1  Wms.  Saund.  241 ;  Greenhy  v.  Wil- 
cocks,  2  Johns.  1,  3  Am.  Dec.  379;  Marston 
V.  Hobbs,  2  Mass.  439,  3  Am.  Dec.  61 ;  1 
Chitty,  PI.  1,  5th  Am.  ed.  10;  Brooks  v. 
Smith,  Thomp.  (Tenn.)  Cas.  226,  1  Shan- 
non's Cases,  158;  Peters  v.  Bowman,  98  U. 
S.  69,  25  L.  ed.  92 ;  Spencer's  Case,  I  Smith. 
Lead.  Cas.  204;  Beddoe  v.  Wadsworth,  21 
Wend.  121 ;  Townsend  v,  Morris,  6  Cow.  122; 
Cornell  v.  Jackson,  3  Cush.  609;  Clark  v. 
Smift,  3  Met.  390;  Thayer  v.  Clemence,  22 
Pick.  490. 

A  nominal  breach  is  suflScient  to  arrest 
the  covenant  in  the  hands  of  the  covenantee, 
and  prevent  it  from  passing  with  a  subse- 
quent descent  or  transfer. 

Oreenby  v.  Wilcocks,  2  Johns.  1,  3  Am. 
Dec.  379;  Collier  v.  Gamble,  10  Mo.  167: 
Hacker  v.  Storer,  8  Me.  228;  Mitchell  v. 
Warner,  5  Conn.  497;  Rawle,  Covenants  for 
Title,  338,  342. 

The  covenant  ran  with  the  land  antil  the 
breach.  It  then  ceased  to  run  because  it 
was  turned  into  a  chose  in  action. 

Washington  Natural  Gas  Co.  v.  Johnson, 
123  Pa.  592,  16  Atl.  799;  Walton  v.  Camp^ 
bell,  61  Neb.  794,  71  N.  W.  737;  Ladd  v. 
Noyes,  137  Mass.  151;  Davis  V.  Lyman,  6 
Conn.  256. 

IVilket,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  for  breach  of  covenant 
contained  in  a  deed  made  by  plaintiff.  Doty, 
to  the  Chattanooga  Union  Railway  Com- 
pany. The  efi'ort  is  to  hold  the  assignee  of 
that  company  upon  the  covenant,  as  one  run- 
ning with  land.  Under  the  charge  of  the 
trial  judge,  the  jury  found  for  the  defendant 
assignee,  and  plaintiff  has  appealed  and  as- 
signed errors. 

The  question,  as  submitted  to  this  court, 
is  whether  the  covenant  sued  on  is  one  which 
runs  with  the  land,  and  affects  the  trans- 
feree, or  is  merely  the  personal  covenant  of 
the  Chattanooga  Union  Railway  Company, 
the  original  grantee.  In  1889  this  railway 
company  desired  to  extend  its  lines,  already 
partially  constructed,  through  the  lands  of 
the  plaintiff.  An  agreement  was  made  be- 
tween the  railroad  company  and  plaintiff, 
which,  for  the  purposes  of  this  suit,  suffi- 
ciently appears  from  the  recitals  and  cove^ 
nants  in  the  deed  by  plaintiff  to  the  railroad 
company.  These  recitals  are  as  follows: 
"For  and  in  consideration  of  $5  in  hand  paid, 
the  receipt  of  which  is  hereby  acknowledged, 
and  an  agreement  by  the  grantee  to  run 
daily  passenger  trains  on  and  along  the 
right  of  way  granted,  I,  D.  M.  Doty,  have 
bargained  and  sold  unto  the  Chattanooga 
Union  Railway  Co.,  for  right  of  way  for  the 
road  of  said  company,    the    following  de- 
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scribed  pieces  and  parcels  of  land,    •    • 
to  have  and  to  hold  the  same,  together  with 
all  the  rights,  privileges,  erections,  and  ap- 
purtenances thereon  or  thereunto  belonging, 
to    the    said   Chattanooga  Union  Railway 
Company,   its  successors  and   assigns,   for- 
ever, with  the  promise  that  no  other  railway 
company  shall  be  allowed  to  put  its  tracks 
on  the  right  of  way  aforesaid;  and,  if  the 
same     is     abandoned    by    nonuse    Jfor    six 
months,  the  title  will  revert  to  me.     •    •    • 
I  warrant  the  title  thereunto,  and   hereby 
bind  myself,  my  heirs  and  representatives, 
to  defend  the  same  to  the  said  Chattanooga 
Union  Railway  Company,  its  successors  and 
assigns,  against  the  lawful  claims  of  all  per- 
sons."    The  deed   is   dated  July   19,   1889. 
About  three  months  thereafter  the  road  was 
eonstmcted  and  completed  over  the  land, 
trains  were  put  in  operation,  and  a  passen- 
ger  service  inaugurated.     A  station  house 
was  built  on  the  land,  passenger  trains  were 
run  once  every  hour  each  way,  and  passen- 
gers were  received  and  discharged  at  Doty's, 
the  station  on  the  land;  all  trains  stopping 
there.     After  some  time  the  trains  were  de- 
creased  to  three  a  day.     After  September, 
1892,  only  mixed  trains  were  operated  and 
only  one  per  day;  and  in  November,  1896, 
they  ceased  altogether  to  stop  at  this  sta^ 
tion,  and  ceased  altogether  to  run  passenger 
trains.     In  1895,  the  railway  company  hav- 
ing become  insolvent,  all  its  property  was 
sold  to  one  Merrill,  and  he  afterwards  con- 
veyed to  the  Belt  Railway  Company;  and 
this  company  leased  to  the  Alabama  Great 
Southern  Railroad  Company,  which  under- 
took to  operate  the  line,  pay  all  expenses, 
and  defend  all  suits  arising  out  of  the  opera- 
tion of  the  road,  to  pay  all  judgments  re- 
covered against  it,  keep  the  premises  in  re- 
pair, and  return  same  when  the  lease  ex- 
pired.    The  circuit  judge,  in  substance,  told 
the  jury  that,  inasmuch  as  the  railroad  had 
not  been  built  when  Doty  made  the  deed, 
the  contract  was  personal  and  binding  on 
the  Chattanooga  Union  Railway  Company 
only,  and  had  no  binding  force  upon  its  suc- 
cessors or  assigns,  and  that,  as  the  covenant 
had    been   breached   before   the    road    was 
transferred  to  the  parties  against  whom  re- 
lief  is    sought  as  transferees,   no  recovery 
could  be  had  against  them.     The  plaintiff 
asks  no  judgment  against  the  Chattanooga 
Union  Railway  Company,  as  it  is  insolvent, 
and  the  contest  is  with  the  transferees,  upon 
the  idea  that  the  terms  of  the  deed  make  a 
covenant  upon  the  part  of  such  transferees ; 
and,  a«  before  stated,  this  is  the  only  ques- 
tion- this  court  is  requested  to  determine. 
Very  exhaustive  and  able  briefs  have  been 
filed  by  counsel,  and  we  are  cited  to  a  large 
number  of  cases,  many  of  which  we  do  not 
think  apply  to  the  real  case  imder  considera- 
tion. 

We  think,  if  we  look  at  the  situation  of 
the  parties,  and  what  was  intended  by  the 
provisions  in  question,  it  will  aid  us  in 
reaching  the  rights  of  the  parties.  The 
Chattanooga  Union  Railway  Company  de- 
sired to  obtain  a  right  of  way  over  the  plain- 
tiff's land.  The  plaintiff  was  willing  to 
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grant  it,  provided  passenger  service  was  fur* 
nished  over  the  road.  It  appears  that  plain- 
tiff also  expected  a  station  to  be  maintained 
upon  the  land,  or  so  near  to  it  as  to  make 
the  passenger  service  a  convenience  and 
benefit,  but  for  some  reason  he  seems  to  have 
omitted  this  feature  from  his  written  con- 
tract. It  is  manifest  he  cannot  demand  of 
any  of  the  defendants  anything  more  than 
that  they  shall  run  daily  passenger  trains 
over  that  right  of  way  as  provided  in  the 
deed.  Whatever  benefit  would  accrue  to 
plaintiff  from  this,  he  is  entitled  to  from 
his  grantee,  and  more  than  this  he  cannot 
claim  from  anyone.  Now,  as  to  the  original 
grantee:  It  acquired  under  this  agree- 
ment, and  the  conveyance  in  which  it  is  en- 
bodied,  a  right  of  way  for  railroad  purposes, 
and  for  these  purposes  alone.  This  right 
granted  to  the  railroad  conferred  upon  it  an 
easement  over  and  upon  the  land;  that  is, 
a  right  to  construct  and  lay  its  track  over 
and  upon  the  land,  and  to  operate  it.  Jones, 
Easem.  §  212.  It  is  not  provided  how  lon^ 
this  easement  shall  continue,  except  that,  if 
it  is  abandoned  for  six  months,  it  shall  be 
extinguished,  and  the  full  title  shall  revest 
in  or  revert  to  the  plaintiff,  as  owner  of  the 
fee  or  reversion.  Nor  is  it  provided  how 
long  the  plaintiff  shall  be  entitled  to  have 
the  daily  passenger  trains  operated.  It  is 
plain  that  the  running  of  the  train  was  to 
be,  and  was,  the  consideration  for  the  right 
of  user  of  the  easement.  Both  were  contin- 
uing rights,  and  they  were  mutually  depend- 
ent upon  each  other.  So  long  as  the  consid- 
eration was  paid  (that  is,  the  trains  were 
run),  just  so  long  was  the  road  entitled  to 
operate  and  enjoy  its  easement.  It  seems 
plain  that  if  the  consideration  should  fail, 
by  trains  being  discontinued,  then  the  privi- 
lege purchased  for  this  consideration  of  us- 
ing the  right  of  way  should  also  fail.  If  the 
landowner  had  sold  his  land,  he  could  not 
have  conveyed  it  clear  of  this  servitude,  so 
long  as  the  railroad  company  kept  up  its 
part  of  the  contract  by  furnishing  the  serv- 
ice. If  the  railroad  company  had  sold  its 
property,  its  assignee  could  only  continue  to 
operate  the  road  by  paying  the  consideration 
therefor,  to  wit,  operating  the  train.  A 
sale  in  invitum  would  carry  with  it  the  same 
results,  as  to  either  the  landowner  or  the 
easement  owner.  The  obligations  are  con- 
tinuing and  mutual.  Each  is  based  upon 
the  other,  and  incurred  in  view  of  the  other. 
It  might  not  have  been  a  wise  contract  to 
make,  but  there  is  no  law  prohibiting  unwise 
contracts.  It  may  turn  out  that  the  duty 
of  running  a  passenger  train  will  be  a  bur- 
den upon  the  road.  It  may  be  it  will  be  but 
a  barren  benefit  to  the  landowner,  as  he  can 
only  require  it  to  run,  and  not  to  stop. 

We  have  examined  the  numerous  cases 
cited  by  defendant's  counsel.  We  do  not 
think  they  are  applicable,  and  many  cited 
by  the  plaintiff's  counsel  are  also  inapplica- 
ble, as  we  view  the  case.  We  are  of  opin- 
ion the  principle  involved  is  that  passed  up- 
on by  the  supreme  court  of  Alabama  in  Oil- 
mer  v.  Mobile  d  M.  R.  Co.  79  Ala.  569.  In 
that  case  the  plaintiff  had  conveyed  to  the 
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Alabama  &  Florida  Railroad  Company  a 
right  of  way  through  his  land,  in  considera- 
tiou  that  the  railroad  would  stop  its  passen- 
ger and  freight  trains  opposite  his  house,  and 
receive  and  discharge  passengers  and 
freight,  upon  proper  signal.  The  deed  con- 
tained no  language  binding  the  assigns  of 
the  railroad  company.  The  Mobile  &  Mont- 
gomery Railroad  Company  was  the  successor 
and  assign  of  the  grantee.  The  plaintiff 
•contended  that  the  covenant  ran  with  the 
land  and  bound  the  assignee.  This  was  de- 
murred to.  The  circuit  judge  sustained  the 
demurrer,  and  the  supreme  court  reversed 
this  ruling,  and  held  that  the  assignee  was 
bound,  though  not  named  in  the  deed  or 
covenant,  and  that  the  obligation  to  main- 
tain a  ti&g  station  was  a  continuing  one,  for 
any  breaicn  of  which  any  owner  of  the  right 
of  way  would  be  liable.  The  obligation  to 
receive  and  discharge  passengers  was  a  bur- 
den upon  the  easement,  which  was  in  turn  a 
burden  upon  the  land.  In  the  case  at  bar 
the  obligation  to  run  a  daily  passenger  train 
over  this  particular  piece  of  road  was  a  bur- 
den upon  the  easement  or  privilege  of  own- 
ing and  operating  the  right  of  way.  In  both 
cases  the  service  to  be  rendered  by  the  rail- 
road was  in  the  nature  of  rent  for  the  use 
of  the  right  of  way,  no  other  consideration 
being  paid  therefor.  The  road  might  have 
paid  in  aolido,  in  money  or  otherwise,  for 
this  right  of  way,  once  for  all ;  but  it  stipu- 
lated to  render  certain  service,  that  service 
to  be  continuous,  and  it  is  bound  by  its 
agreement.  And  so  is  any  assignee  or  trans< 
feree  bound  to  render  the  same  service,  so 
long  as  it  claims  and  enjoys  the  privilege, 
even  th6ugh  the  word  "assigns"  is  not  used. 
The  personal  obligation  of  the  original  gran- 
tee could  not  extend  beyond  the  time  when 
his  ownership  ceased,  as  he  would  no  longer 
be  able  to  render  the  service  without  the 
road  to  render  it  upon,  nor  could  the  owner 
be  required  to  look  to  such  original  grantee 
for  any  damages,  except  such  as  accrued  up 
to  that  time;  and  yet  the  obligation  to  ren- 
der the  service  must  still  continue,  as  a  bur- 
den upon  the  easement  or  privilege  of  oper- 
ating the  road.  So,  if  the  contract  was 
breached  by  the  original  grantee,  the  owner 
would  have  had  his  right  of  action  at  once. 
But  this  would  not  have  exhausted  his 
rights  or  remedies,  for  the  obligations  on 
each  side  are  continuing;  and  a  suit  for 
breach  at  any  time  would,  in  a  case  like  this, 
only  cover  the  damages  to  that  time,  and  as 
to  the  time  subsequent  to  the  breach  the  ob- 
ligation continues,  with  successive  rights  of 
action  for  successive  breaches.  Even  if  we 
were  mistaken  in  this  view,  still  the  breach 
by  the  original  grantee  of  the  obligation  to 
render  the  service  did  not  put  an  end  to  that 
obligation,  and  convert  the  landowner's 
right  to  merely  a  chose  in  action  for  the 
breach  already  committed;  and,  even  if  it 
did,  he  might  waive  such  right,  or  delay  it, 
and  bring  the  action  at  such  time  as  he 
chose,  and  against  such  parties  as  at  the 
time  being  might  be  liable  for  such  breach. 
The  consideration  for  this  conveyance  was 
not  the  building  of  the  railroad,  but  it  was 
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the  daily  running  of  the  trains.    We  might 
suppose  the  right  of  way  occupied,  and  the 
road  in  operation.    The  landovmer  applies 
for  damages  under  the  statute,  and  the  road 
meets  him  with  the  proposition,  "If  you  will 
forego  your  damages,  we  will  stipulate  to 
render  certain  continuous  service."    Would 
this  not  be  a  continuing    obligation  that 
would  attach  to  the  use  of  the  easement? 
But  the  present  case  is  stronger,  for  the  rail- 
road obtains  the  privile^  of  occupancy  and 
operation  before  there  is  any  actual  occu- 
pancy, upon  the  consideration  that  for  such 
occupancy   and   privil^e  of  operation  the 
road  will  render  a  continuing  service.    The 
case  of  Midland  R.  Co,  v.  Fisher,  125  Ind. 
19,  8  L.  R.  A.  604,  24  N.  E.  756,  is  also  in 
point.     In  that  case  a  right  of  way  was 
granted  to  a  railroad  company  in  considera- 
tion of  its  agreement  to  construct  a  fence 
on  each  side  of  the  railroad  when  completed. 
The  railroad  was  not  built  until  three  years 
after  the  deed  was  made.    The  grantee  road 
niortgaged  all  its  property,   including  the 
right  of  way,  and  the  mortgage  was  fore- 
closed, and  the  defendant  purchased  and  en- 
tered into  possession.    The  land  also  paeaed 
to  another  owner.    No  fence  was  built     In 
an  action  for  damages  against  the  purchaser 
of  the  road  at  foreclosure  sale,  upon  the 
agreement  to  build,  the  court  held  it  liable, 
not  because  it  was  bound  for  the  debts  of  the 
old  company,  but  because,  by  accepting  and 
taking  charge  of  the  right  of  way,  it  became 
obligated  to  build  the  fence;  and  the  court 
said  the  purchaser  could  not  be  permitted  to 
enjoy  the  easement,  and  refuse  to  perform 
the  agreement  which  created  and  conferred 
it.     It  said  further  that  one  who  takes  % 
privilege  in  land,  to  which  a  burden  is  an- 
nexed, has  no  right  to  assert  a  claim  to  the 
privilege   and   deny   responsibility   for    the 
burden;  a  party  who  acquires  such  a  privi- 
lege acquires  it  subject  to  the  conditions  and 
burdens  bound  up  with  it,  and  must,  if  he 
asserts  a  right  to  the  privilege,  bear  the  bur- 
dens which  the  contract  creating  the  privi- 
lege brought  into  existence.    The  covenant 
is  an  int^ral  part  of  the  deed  upon  whicK 
rests  the  right  of  the  appellant.     The  deed 
which   creates  the  asserted  right  discloses 
the  covenant  which  burdens  the  right.     In 
accepting  the  right  under  such  a  deed,  and 
asserting  a  claim  to  the  privilege  conferred 
by  it,  subsequent  grantees  of  .the  original 
covenantee  become  bound    to  perform    the 
agreement.     The  covenant  passed  with   the 
land.     The   easement   which   burdened     the 
fee  was  an  encumbrance,  and  the  party  that 
took  the  land  took  it  subject  to  the  encum- 
brance;  but,   in  taking  subject  to  the   en- 
cumbrance of  the  easement,  that  party  ac- 
quired the  benefit  interwoven  with  the  en- 
cumbrance.    Both  the  burden  and  the  bene- 
fit, the  easement  and  the  covenant,  essential- 
ly inhere  in  the  land.     One  benefits  the  es- 
tate, the  other  burdens  it.     The  party  who 
acquires  the  estate  necessarily  acquires   it 
with  both  the  burden  and  the  benefits.     He 
roust  submit  to  the  one,  but  he  has  a  right 
to  the  other.     In  accord  with  this  holding 
are  cited  Lake  Erie  d  W.  R,  Co,  v.  Priest, 
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131  Ind.  413,  31  N.  E.  77;  Hazleti  v.  Bin- 
elair,  76  Ind.  488,  40  Am.  Rep.  254;  Bronson 
▼.  Coffin,  108  Mass.  175,  11  Am.  Rep.  335; 
Huston  V.  Cincinnati  d  Z,  R,  Co.  21  Ohio  St 
235 ;  Carr  v.  Lovory,  27  Pa.  257 ;  Kellogg  ▼. 
Sobinson^  0  Vt.  276,  27  Am.  Dec.  550;  and, 
while  there  are  distinguishing  features  in 
each  case,  the  general  principle  involved  is 
the  same  in  each. 

The  case  of  Georgia  Southern  R.  Co,  r. 
Reeves,  64  6a.  492,  was  one  where  the  gran- 
tor, in  consideration  of  $25  and  of  the  build- 
ing of  the  railroad,  conveyed  to  a  company, 
its  successors  and  assigns,  forever,  in  fee 
simple,  the  right  of  way  through  his  land, 
and  added  in  the  deed  Uie  following  words: 
"It  is  hereby  agreed  and  understood  a  de- 
pot and  station  is  to  be  located  and  ^iven  to 
■aid  Osbom  Reeves  on  the  land,  or  strip  above 
conveyed,  to  be  permanently  located  for  the 
benefit  of  said  Osbom  Reeves  and  his  as- 
signs and  to  be  used  for  the  general  purpos- 
es of  the  railroad  company."  And  it  was 
held  that  the  railroad,  by  accepting  such 
deed,  entered  into  a  covenant  to  comply  with 
its  terms,  and  this  covenant  ran  with  the 
land,  and  became  obligatory  upon  any  sec- 
ond company  which  b^ame  the  purchaser, 
under  proper  legal  direction,  of  all  the 
rights,  privileges,  franchises,  and  property 
of  the  former.  It  has  been  held  in  a  number 
of  cases,  and  is  not  questioned,  that  the  ac- 
eeptance  of  such  a  deed,  though  not  signed 
by  the  grantee,  binds  such  grantee  to  the 
stipulations  and  covenants  in  it.  Midland 
R.  Co.  V.  Fisher,  125  Ind.  19,  8  L.  R.  A.  604, 
24  N.  E.  756,  and  authorities  there  collated. 
In  Dorsey  v.  St.  Louis,  A.  d  T.  H.  R.  Co.  58 
111.  65,  it  appears  that  a  railroad  entered  in- 
to an  agreement  with  Dorsey,  in  considera- 
tion of  his  conveyance  of  certain  premises, 
that  it  would  make  and  maintain  certain 
fences  and  cattle  guards  at  such  places  as 
Dorsey  might  designate,  and  soon  thereafter 
it  conveyed  its  franchises  to  another  road. 
Dorsey  brought  an  action  on  the  covenant 
against  the  assignee,  averring  that  it  had 
notice  of  the  agreement.  A  general  demur- 
rer was  interposed  and  sustained  upon  the 
ground  that  the  covenant  was  merely  per- 
sonal, and  did  not  bind  the  assignee;  and  it 
was  held  that  this  was  error;  that  the  cove- 
nant related  to  the  land,  and  was,  from 
the  relations  of  the  parties,  perpetual  in  its 
nature,  and  bound  the  assignee  when  the  leg- 
islature conferred  upon  it  power  to  purchase 
the  land.  Where  an  estate  is  conveyed  for  a 
specified  purpose,  the  purpose  marks  the 
limit  or  boundary  beyond  which  the  estate 
conveyed  cannot  exist.  Macon  v.  East  Ten- 
nessee, V.  d  0.  R.  Co.  82  Ga.  501,  9  S.  E. 
1127;  3  Elliott,  Railroads,  §9  939-941.  The 
courts  incline,  when  the  words  may  be  con- 
strued as  a  condition  or  covenant,  to  hold 
that  they  create  a  covenant,  and  not  a  for- 
feiture. 3  Elliott,  Railroads,  fi  945,  and 
cases  cited.  But,  if  the  words  were  con- 
strued to  be  a  forfeiture,  that  might  be 
waived,  and  the  party  aggrieved  may  have 
his  damages.  3  Elliott,  Railroads,  §§  942  et 
seq.  It  IS  said  in  8  Am.  &  Eng.  Enc.  Law, 
2d  ed.  pp.  138, 189,  that  if  a  covenant  relates 
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to  the  interest  or  estate  granted,  so  that  its 
performance  or  nonperformance  will  affect 
the  quality,  value,  or  mode  of  enjoyment  of 
the  estate,  it  will  run  with  the  land,  and 
bind  anyone  taking  the  estate  with  notice. 
See  the  cases  there  cited.  The  supreme 
court  of  North  Carolina  held  in  Norfleet  v. 
Cromwell,  61  N.  0.  1,  in  substance,  that  the 
rule  in  Spencer's  Case,  5  Coke,  16a,  had  no 
application  to  grants  and  covenants  concern- 
ing easements,  and  said,  in  effect,  that  cove- 
nants creating  easements  run  with  the  land, 
as  against  assignees  in  fee,  when  the  intent 
to  create  them  is  clear,  the  easement  appar- 
ent, and  the  covenant  consistent  with  pub- 
lic policy;  and  added  that  covenants  are  the 
proper  mode  of  creating  such  servitudes  as 
consist  in  acts  to  be  done  by  the  owner  of  the 
servient  estate.'  The  court  said:  "The  ca- 
nal has  been  cut.  The  defendant  cannot,  in 
the  nature  of  things,  release  the  benefits 
which  he  acquired.  The  land  cannot  be  re- 
turned to  its  former  condition."  And  so  the 
court  held  the  party  in  possession  upon  his 
covenant  to  repair.  See,  to  same  effect, 
Crawford  v.  Witherbee,  77  Wis.  419,  9  L.  R. 
A.  561,  46  N.  W.  545.  It  is  true,  in  the 
North  Carolina  case  the  words  "heirs  and 
assigns"  were  used  with  regard  to  both  par- 
ties, and  the  canal  was  already  in  existence; 
and  the  case  is  cited  only  as  to  the  question 
of  the  applicability  of  the  rule  in  Spencer's 
Case  to  easements.  In  Masury  v.  South- 
worth,  9  Ohio  St.  351,  this  principle  is  an- 
nounced :  "That  if  the  thing  to  be  done  up- 
on the  land,  though  not  existing  at  the  time 
of  the  demise,  would  be  of  a  permanent  na- 
ture, connected  with  the  use  and  enjoyment 
of  the  land,  and  beneficial  to  the  assignee, 
an  intent  that  it  should  run  with  the  land 
and  bind  the  assignee,  shown  by  naming 
him  in  the  deed,  would  be  effectual."  It 
was  then  held  that  the  word  "assigns"  is  not 
used  in  a  technical  sense,  and  as  the  only 
word  appropriate  for  the  purpose,  but  that 
any  equivalent  words  manifesting  an  intent 
to  bind  an  assignee  will  suffice. 

While  we  think  this  is  the  proper  view  to 
take  of  the  case,  and  these  are  the  rules  and 
principles  to  be  applied,  we  are  not  unmind- 
ful of  the  authorities  cited  for  the  defend- 
ant, and  which,  it  appears,  were  persuasive, 
if  not  controlling,  in  the  court  below;  and 
the  very  able  presentation  of  them  in  this 
court  calls  for  a  notice  of  them.  We  think 
they  are  clearly  distinguishable  from  the 
cases  we  have  cited  and  from  the  one  at  bar. 
The  contention  of  the  defendant  may  well  be 
formulated  in  the  following  words  from 
Tiedeman.  Real  Prop.  §  190:  "Covenants 
which  relate  to  a  subject-matter  not  in  esse, 
as  for  the  erection  of  a  new  building  upon 
the  premises,  do  not  run  with  the  land,  so  as 
to  bind  assignees,  unless  they  are  expressly 
named  therein."  See,  to  same  effect,  Kerr, 
Real  Prop.  S  1218;  Washb.  Real  Prop.  p. 
632;  Taylor,  Land.  A  T.  8  260;  Spencer's 
Case,  5  Coke,  16a,  1  Smith,  Lead.  Cas.  138; 
Neiohurp  Petroleum  Co.  v.  Weare,  44  Ohio 
St.  604, '9  N.  E.  845;  Tallman  v.  Coffin,  4  N. 
Y.  136 ;  Lyford  v.  North  Pacific  C.  R.  Co.  92 
Cal.  95,  28  Pac.  103.     The  last-named  case 


166 


TBNNBsaBB  Supreme  Court. 


Not., 


was  decided  under  a  Code  limiting  cove- 
nants running  with  the  land  to  those  confer- 
ring benefits  on  the  land,  and  is  not  applica- 
ble in  this  state.  We  arc  referred  to  the 
cases  of  Bream  v.  Dicker  son,  2  Humph.  126; 
Brooks  V.  Smith,  Thompson's  Tenn.  Gas. 
158;  Cronin  v.  Waikina,  I  Tenn.  Ch.  126; 
Eite  V.  Parka,  2  Tenn.  Ch.  373,— as  holding 
with  defendant's  contention.  In  the  first- 
named  case  there  was  an  agreement  on  part 
of  the  lessor  to  pay  the  lessee  for  improve- 
ments made  during  the  lease,  or  that  the  les- 
see might  take  pay  out  of  the  rents.  There 
was  an  assignment  of  the  lease,  on  the  one 
hand,  and  of  the  reversion,  on  the  other; 
and  the  court  treated  the  question  as  to 
whether  the  agreement  or  covenant  to  pay 
for  improvements  passed  to  the  assignee  of 
the  lease  as  against  the  assignee  of  the  re- 
version. The  court  said  that  there  was  no 
-covenant  on  the  part  of  the  lessees  to  im- 
prove, except  at  their  option,  and  the  cove- 
nant of  the  lessor  was  to  pay  if  they  were 
made  and  left  standing  at  the  expiration  of 
the  lease.  It  was  addeid  that  it  was  difficult 
to  conceive  how  a  covenant  to  pay  a  pecun- 
iary consideration  for  a  house,  if  the  tenant 
should  see  proper  to  erect  it,  could  be  said  to 
touch  and  concern  the  land,  so  as  to  run  with 
it.  But  the  court  also  held  that  the  agree- 
ment was  a  personal  covenant,  upon  the  the- 
ory of  Spencer's  Ca^e,  5  Coke,  16a,  where  it 
was  sought  to  charge  the  defendant,  as  as- 
signee of  the  lessee,  for  failure  to  construct 
a  brick  wall  upon  the  demised  premises. 
The  court  said,  among  other  things: 
"When  the  covenant  extends  to  a  thing  in 
cssCy  parcel  of  the  demise,  the  thing  to  be  done 
by  force  of  the  covenant  is,  quodam  modo  an- 
nexed and  appurtenant  to  the  thing  demised, 
and  shall  go  with  the  land,  and  shall  bind  the 
assignee,  although  he  be  not  bound  by  ex- 
press words;  but,  when  the  covenant  ex- 
tends to  a  thing  which  is  not  in  being  at  the 
time  of  the  demise  made  it  cannot  be  appur- 
tenant or  annexed  to  the  thing  which  hath 
no  being:  as,  if  the  lessee  covenants  to  re- 
pair the  houses  demised  to  him  during  the 
term,  that  is  parcel  of  the  contract,  and  ex- 
tends to  the  support  of  the  thing  demised, 
and  therefore  is,  qitodam  modo,  annexed  ap- 
purtenant to  houses,  and  shall  bind  the  as- 
signee, although  he  be  not  bound  expressly 
by  the  covenant.  But  in  the  case  at  bar,  the 
covenant  concerns  a  thing  which  was  not  in 
esse  at  the  time  of  the  demise  made,  but  to 
be  newly  built  after,  and  therefore  shall 
bind  the  covenantor,  his  executors  or  admin- 
istrators, and  not  the  assignee,  for  the  law 
will  not  annex  the  covenant  to  a  thing  which 
hath  no  being."  Bream  v.  Dickerson,  2 
Humph.  128.  The  case  of  Brooks  v.  Smith, 
Thompson's  Tenn.  Cas.  226,  approves  this 
doctrine,  stating  it  in  these  words:  "A  cov- 
enant to  do  something  to  a  thing  in  existenie 
at  the  time,  as  to  repair  the  houses,  cultivate 
the  land  in  a  particular  manner,  to  reside 
on  the  premises,  to  let  the  lessee  have  free 
access  to  certain  rooms  in  the  house,  etc., 
runs  'vtith  the  land,  and  binds  the  assignee, 
even  without  the  word  'assigns';  .  .  . 
but  if  it  be  to  erect  something  upon  the 
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premises,  such  as  a  house,  shop,  machinerr, 
or  wall,  that  does  not  bind  the  assignees,  un- 
less they  are  expressly  named."  Citing  Ad- 
dison, Contr.  979.  The  two  cases  cited  from 
1  and  2  Tenn.  Ch.,  above,  are  in  accord  with 
this  holding,  and  all  recognize  the  Spencer 
Case.  In  other  jurisdictions  t^e  Spenocr 
Case  has  been  criticised,  if  not  denied. 
Without  questioning  the  correctness  of  this 
holding  upon  the  reason  given,  and  confined 
strictly  to  the  facts  of  the  case,  we  think 
there  is  a  difference  in  the  cases,  in  this: 
In  these  cases  there  was  a  covenant  or  agree- 
ment (so  far  as  it  was  absolute  and  not  op- 
tional) to  do  a  certain  specified  thing,  as  to 
build  a  house  or  wall,  or  pay  for  improve- 
ments. There  was  no  continuing  and  daily 
accruing  consideration  or  agreement  on  ei- 
ther side,  there  was  no  continuing  obliga- 
tion on  either,  as  in  this  case.  Here,  from 
the  very  nature  of  the  agreement,  the  burden 
must  be  borne  by  the  party  in  possession  for 
the  time  being,  and  operating  the  road.  The 
benefit  must  accrue  to  the  party  in  posses- 
sion of  the  premises  over  which  the  ease- 
ment is  granted.  The  service  can  be  ren- 
dered by  no  other,  the  benefit  can  be  reaped 
by  no  other,  except  the  parties  in  possession. 
It  is  not  a  consideration  capable  of  being  re- 
duced to  an  absolute  money  value.  The 
land  is  burdened  by  the  easement.  Iliis  can 
only  be  oflfset  by  the  benefit  to  the  servient 
estate,  and  this  is  a  continuing  burden  and 
benefit. 

But  there  is  another  view  to  take  of  the 
matter.  The  contract  in  this  case  on  the 
part  of  the  railroad  is,  not  to  baild  the  road, 
but  to  render  the  passenger  service  after  it 
is  built.  The  contract  upon  the  part  of  the 
landowner  is  to  grant  an  easement.  So  far 
as  this  agreement  goes,  there  is  no  stipula- 
tion to  build  or  put  something  new  on  vhe 
land, — neither  upon  the  servient  estate  nor 
upon  the  dominant  estate.  While,  of  course, 
the  trains  cannot  operate  unless  the  road  is 
first  built,  there  is  no  stipulation  for  the  lat- 
ter, but  only  for  the  former;  treating  the 
road  as  already  constructively  built.  But, 
as  to  the  landowner,  his  contract  is  to  give 
an  easement  over  his  land.  He  does  this  by 
the  very  instrument  which  stipulates  for  the 
service.  Upon  the  execution  of  this  agree- 
ment the  road  has -an  easement  before  it  does 
a  lick  of  work  on  the  land,  or  even  enters  up- 
on it.  There  is  no  contract,  therefore,  to 
put  anything  new  upon  the  land,  but,  ra- 
ther, to  use  it  in  a  certain  manner ;  both  par- 
ties acting  upon  the  assumption  that  the 
road  is  already  built.  This  makes  a  cas^ 
analogous  to  the  provisions  already  refer rcil 
to,  of  cultivating  or  using  the  land  in  a  cer- 
tain manner,  or  residing  on  the  premises,  or 
allowing  access  to  certain  rooms  in  the 
house,  in  all  of  which  cases  the  covenant  runs 
with  the  land.  We  think,  upon  the^e 
grounds,  and  perhaps  others  that  might  Jh* 
more  satisfactorily  stated,  there  is  a  well- 
marked  distinction  between  the  cases,  and 
that  this  case  does  not  fall  within  the  rea- 
son or  letter  of  the  cases  cited  by  defendant, 
but  under  those  relied  on  by  plaintiff,  and 
others  herein  cited  and  commented  upon. 

For  the  reasons  stated,  we  are  of  opinion 
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thftt  the  learned  trial  judge  waa  in  error,  and 
the  judgment   ia   reversed,  and '  cause   re- 
manded for  a  new  trial. 
The  appellee  will  pay  coste  of  appeal. 


Edward  LEEPER,  Appt., 

V. 

STATE  of  Tennessee. 


( Tenn.. 


.) 


1.  A  Btatate  preacriblniT  uniform  text- 
book* for  Bcbools  througrhout  the  state, 
vith  provisions  for  their  selection  by  a  com- 
Dii&sioD  and  the  letting  of  a  contract  there- 
after to  the  lowest  bidder  for  supplying  any 
books  that  have  been  approved  by  the  com- 
mission, is  nut  in  violation  of  Const,  art.  1, 
i  22,  against  monopolies,  since  the  purpose 
of  the  statute  is,  not  to  confer  any  pecuniary 
beneGc  upon  the  state  or  school  officials  or 
publishers,  but  to  confer  a  benefit  upon  the 
public. 

2.  Tbe  f  ACt  that  the  state  fl«  not  bonnd 
bj  aa  asreeineat  authorized  by  statute, 
giving  a  publisher  the  right  to  furnish  all 
the  text-books  used  In  the  public  schools  of  the 
itate,  does  not  make  the  privilege  invalid,  so 
u  to  relieve  a  school  teacher  from  liability 
for  violating  the  provisions  of  the  statute  by 
using  unauthorized  text-booka 

3.  The  aathorflty  of  the  state  to  reffu- 
late  and  control  pabllc  schools  in- 
cludes the  power  to  provide  for  the  selection 
of  uniform  text-books  for  all  the  schools  of  the 
state,  and  to  provide  for  the  purchase  there- 
of under  a  contract  with  the  lowest  bidder. 

4.  There  is  not  snch  lack  of  saf  ev nards 
against  extortion  and  oppression  as  to 
render  invalid  a  statute  providing  for  the 
purchase  of  all  the  text-books  used  in  the 
public  schools  of  the  state  from  the  same 
publisher,  where  the  statute  provides  for  a 
Jetting  at  the  lowest  rates,  in  free  competi- 
tion, after  public  advertisement,  and  that  the 
prices  shall  always  be  as  low  as  the  books 
have  ever  been,  or  are  now  being,  published 
under  contract  in  any  state,  county,  or  dis- 
trict of  the  United  States,  when  like  condi- 
tions prevail,  while  power  is  conferred  upon 
s  commiasion  to  Judge  of  these  conditions 
and  enforce  them. 

0»  Reqnlrlnff  payment  in  advance  in  or- 
der to  obtain  school  books  which  have  to  be 
delivered  out  of  the  county  is  not  an  arbi- 
trary proTision  of  a  statute  providing  for  the 
purchase  of  all  the  text-books  used  in  the 
public  schools  of  the  state  from  one  publisher 
on  a  contract  let  to  the  lowest  bidder,  and 
does  not  Infringe  the  right  of  the  citizen  to 
make  purchases  on  credit. 

€.  Lei^i«lsitl%e  power  is  not  conferred 
Bpon  a  commission  and  the  executive 
bj  a  statute  which  authorizes  the  commission 
to  select  school  books,  make  contracts  with 
the  lowest  bidder  for  obtaining  them  for  all  the 
Kfaools  of  the  state  from  one  publisher,  and 
perfect  the  details  of  the  general  plan  of  pro- 
viding all  schools  with  such  books,  and  gives 
to  the  commission  snd  the  governor,  as  an 
incident  to  this,  the  authority  to  announce 
when  the  details  have  been  arranged  so  that 
the  law  may  be  put  Into  operation. 

7.    Ko  rivlit  of  local  self-ffOTernment  is 

XoTB. — As  to  the  adoption  of  text-books  for 
public  schoola  see  Campana  v.  Calderhead 
rHoat.)  36  I^  B.  A.  277,  and  note. 


iafrfnved  by  a  statute  which  provides  for 
the  selection  of  uniform  text-books  for  all 
the  schools  in  the  state  by  a  commission,  and 
for  letting  a  contract  therefor  to  the  lowest 
bidder. 

(November  15,  1899.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Blount  County 
convicting  him  of  violating  the  statute  re- 
quiring the  use  of  uniform  text-books  in  the 
schools.     Afjirtned. 

The  facts  are  stated  in  the  opinion. 

Mensra,  Tvrley  A  Turley,  for  appellant: 

The  contract  or  arrangement  contem- 
plated by  this  act  disseises  the  citizens  of 
Tennessee  of  the  common  privilege  of  buying 
in  the  open  market  at  tbe  best  price.  It 
creates  a  monopoly. 

Proprietors  of  Charles  River  Bridge  v. 
Proprietors  of  Warren  Bridge,  11  Pet.  607, 
9  L.  ed.  847 ;  Memphis  v.  Memphis  Water  Co. 
5  Heisk.  529;  Slaughter- House  Cases,  16 
Wall.  102,  21  L.  ed.  417;  Norwich  Gaslight 
Co,  V.  Nonvioh  City  Gas  Co.  25  Conn.  38; 
Cooley,  Const.  I/im.  5th  ed.  pp.  344,  345. 

The  clause  of  the  Constitution  prohibit- 
ing the  creation  of  monopolies  is  of  equal 
force  and  dignity  with  the  clause  giving  the 
legislature  power  to  control  the  public 
sciiools. 

The  purchase  and  sale  of  school  books,  as 
well  as  of  all  other  books,  is  a  matter  of  com- 
mon right. 

Any  law  which  limits  the  common  right  of 
the  citizens  to  buy  the  commodity  of  school 
books  in  the  open  market  is  a  law  which  af- 
fects every  citizen  of  the  state. 

If  the  contract  or  special-privilege  feature 
of  the  act  is  unconstitutional,  then  the 
whole  act  must  fall.  The  two  features  of 
the  act — the  one  the  selection  of  the  books, 
and  the  other  the  creation  of  a  special  privi- 
lege or  monopoly — ^are  inextricably  com- 
mingled. 

Jones  V.  Memphis,  101  Tenn.  188,  47  S.  W. 
138;  Reelfoot  Lake  Levee  Dist,  v.  Dawson, 
97  Tenn.  153,  34  L.  R.  A.  725.  36  S.  W.  1041 ; 
Pollock  V.  Farmers*  Loan  d  T.  Co.  158  U.  S. 
035,  39  L.  ed.  1125,  15  Sup.  Ct.  Rep.  912. 

Mcusrs.  H.  A.  Mann,  Ingersoll  Sc  Pey- 
ton, and  E.  E.  Honk  also  for  appellant 

.Ifr.  G.  W.  Piokle  for  appellee. 

IVilkes,  J.,  delivered  the  opinion  of  the 
court : 

Defendant  is  convicted  of  violating  the 
provisions  of  act  1899,  chap.  205,  commonly 
known  as  the  "Uniform  Text-Book  Act,"  and 
sentenced  to  pay  a  fine  of  $10  and  costs,  and 
has  appealed. 

The  indictment  in  the  case  is  in  the  fol- 
lowing words; 

State  of  Tennessee,  Blount  County  Circuit 
Court,  Oct.  Term,  1889.  The  grand  jurors 
for  the  state  of  Tennessee,  upon  their  oaths, 
present  that  Edward  Leeper  heretofore,  to 
wit,  on  the  5th  day  of  October,  1899,  in 
the  state  and  county  aforesaid,  being  then 
and  there  a  public  school  teacher,  and  teach- 
ing the  public  school  known  as  "School  No. 
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5,"  sixth  district  of  Blount  county,  did  un- 
lawfully use  and  permit  to  be  used  in  said 
public  school,  after  the  state  text-book  com- 
mimion  had  adopted  and  prescribed  for  use 
in  the  public  schools  of  the  state  Frye's  In- 
troductory Geography  as  a  uniform  text- 
book, another  and  diflferent  text-book  on  that 
branch  than  the  one  so  adopted  as  aforesaid, 
to  wit,  Butler's  Geography,  and  the  New  Ec- 
lectic Elementary  Geography,  against  the 
peace  and  dignity  of  the  state. 

A.  J.  Fletcher, 

Attorney  General. 

From  the  bill  of  exceptions,  it  appears  that 
the  defendant  is  a  teacher  of  uie  public 
school  known  as  "School  No.  5,"  in  the  sixth 
district  of  Blount  county,  and  that  he  failed 
and  refused  to  teach  the  geography  adopted 
by  the  state  text-book  commission,  namely 
Frye's  Introductory  Geography,  and  that  in- 
stead he  wilfully  and  unlawfully  taught  But- 
ler *s  and  the  New  Eclectic  Elementary  Geog- 
raphy in  said  school.  It  is  not  insisted  that 
there  is  any  defect  in,  or  objection  to,  the 
book  prescribed  by  the  state  text-book  com- 
mission to  be  used,  and  which  he  refused  to 
teach. 

The  caption  to  the  act  under  which  tlie 
conviction  is  had  thus  expresses  the  c^ject 
and  subject-matter  of  the  law,  to  wit :  "An 
Act  to  Create  a  State  Text-book  Commis- 
sion, and  to  Procure  for  Use  in  the  Public 
Free  Schools  in  This  State  a  Uniform  Ser- 
ies of  Text-books;  to  Define  the  Duties  and 
Powers  of  Said  Commission,  and  Other  Of- 
ficers; to  Make  an  Appropriation  for  theCar- 
r>'ing  into  Effect  Tins  Act,  and  to  Provide 
Punishment  and  Penalties  for  the  Violation 
of  the  Same."  The  substance  of  the  act,  so 
far  as  now  necessary  to  be  set  out,  is  as  fol- 
lows : 

Section  I  creates  a  state  text-book  com- 
mission, and  empowers  and  directs  it  to  se- 
lect and  adopt  a  uniform  system  or  series 
of  text-books  for  use  in  the  public  schools  of 
the  state.  The  commission  is  to  consist  of 
the  governor,  state  superintendent  of  pub- 
lic instruction,  and  three  members  of  the 
state  board  of  education,  to  be  selected  by 
the  governor.  The  text-books  selected  by 
the  commission  are  to  be  used  for  five  years 
in  all  the  public  schools  of  the  state,  and  it 
is  made  unlawful  for  any  school  officer,  di- 
rector, or  teacher  to  use  any  other  text-books 
on  the  same  branches.  The  series  of  books 
to  be  selected  cover  all  the  branches  of  study 
usually  taught  in  the  public  schools.  The 
commission  is  required  to  appoint  a  suboom- 
mission  of  five,  to  be  selected  from  the  teach- 
ers, and  city  and  county  superintendents,  ac- 
tually engaged  in  teaching  in  the  state,  to 
whom  all  books  submitted  to  the  commission 
shall  be  referred  for  report. 

Section  2  makes  the  governor  president  of 
the  commission;  requires  the  commission  to 
meet  and  organize  immediately  after  the  pas- 
sage of  the  act;  and  directs  it,  as  soon  as 
practicable,  and  not  later  than  thirty  days 
after  organization,  to  advertise  in  such  man- 
ner, and  for  such  length  of  time,  and  at  such 
places,  as  may  be  deeemed  advisable,  for 
sealed  bids  or  proposals,  from  publishers  of 
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school  text-books,  for  furnishing  books  to 
the  public  schools  in  the  state,  through  agen- 
cies established  by  said  publishers  at  places 
designated  by  the  commission.  Each  bidder 
is  requiied  to  deposit  with  the  treasurer  of 
the  state  a  sum  of  money,  such  as  the  com- 
mission may  require,  not  less  than  $500,  nor 
more  than  $2,500,  according  to  the  number 
of  books  he  may  propose  to  supply.  This 
deposit  is  to  be  forfeited  if  the  bidder,  in 
the  event  his  bid  is  accepted,  fails  and  re- 
fuses to  make  the  contract  and  bond  required 
by  the  act.  Each  bid  is  to  be  accompanied 
by  one  or  more  specimen  copies  of  each  book 
proposed  to  be  furnished. 

Section  3  requires  all  the  specimen  copies 
sent  in  with  the  bids  to  be  referred  to  the 
Bubcommission  for  examination,  with  in 
structions  to  report  back  to  the  commission 
the  books  they  recommend  for  adaption. 
When  this  report  is  submitted,  the  commis- 
sion is  to  meet  in  executive  session,  open  the 
bids,  examine  and  consider  the  report  of  the 
subcommission,  and  determine  the  books  to 
be  selected  for  adoption.  The  successful  bid- 
der is  then  to  be  notified,  and  the  contract 
executed.  Each  contractor  is  to  give  a  bond, 
in  the  penalty  of  not  less  than  $30,000,  for 
the  faithful  performance  of  the  contract. 

Section  4  provides  that  the  contractors 
shall  print  plainly  on  the  back  of  each  book 
the  contract  price,  as  well  as  the  exchange 
price,  at  which  it  is  to  be  furnished;  and  it 
then  provides,  among  other  things,  as  fol- 
lows: "And  the  said  text-book  commission 
shall  not,  in  any  case,  contract  with  any  per- 
son, publisher  or  publishers,  for  the  use  of 
any  book  or  books  which  are  to  be,  or  shall 
be  sold  to  patrons  for  use  in  any  public 
school  in  this  state,  at  a  price  above  or  in 
excess  of  the  price  at  which  such  book  or 
books  are  furnished  by  said  person,  publish- 
er, or  publishers  under  contract  to  any  state, 
county,  or  school  district  in  the  United 
States,  under  like  conditions  prevailing  in 
this  state,  and  imder  this  act.  And  it  sliaJl 
be  stipulated  in  each  contract  that  the  con- 
tractor has  never  furnished,  and  is  not  now 
furnishing  under  any  contract,  any  stAte. 
county,  or  school  district,  in  the  United 
States,  where  like  conditions  prevail  as  are 
prevailing  in  this  state,  and  under  this  act 
the  same  book  or  books  as  are  embraced  in 
said  contract,  at  a  price  below  or  less  than 
the  price  stipulated  in  said  contract." 

Section  5  provides  that  the  state  shall  not . 
be  liable  to  any  contractor,  in  any  manner, 
for  any  sum  whatever,  but  all  such  contract- 
ors shall  receive  their  pay  or  consideration 
in  compensation  solely  and  exclusively  de- 
rived from  the  proceeds  of  the  sale  of  the 
book.  It  also  provides  that,  in  furnishing 
the  new  books,  the  contractor  shall  take  up 
the  old  school  books  now  in  use,  in  exchamre. 
at  a  price  not  less  than  50  per  cent  of  the 
contract  price. 

Section  6  provides  for  readvertising  for 
other  bids  and  proposals  if  the  first  are  not 
satisfactory,  and  also  for  receiving  propos- 
als from  authors  who  have  manuscripts  of 
books  not  yet  published. 

Section  7  requires  the  governor,  as  soon 
as  the  contracts  have  been  entered  into,  to 
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issue  his  proclamation  announcing  such  fact 
to  the  people  of  the  state. 

Section  8  requires  the  contractors — ^First, 
to  establish  and  maintain,  in  some  one  city 
in  each  grand  division  of  the  state,  a  deposi- 
tory to  be  designated  by  the  commission, 
where  a  supply  of  the  books,  sufficient  to 
meet  the  immediate  demand,  shall  be  kept; 
second,  to  maintain  in  each  county  of  the 
state,  if  the  commission  so  demands,  not  leas 
than  one,  nor  more  than  four  aeencies  for 
the  distribution  of  the  books;  ana,  third,  to 
delirer  to  the  person  ordering  all  books  or- 
dered, provided  the  price  is  paid  in  advance, 
free  of  exchange  or  postage,  if  out  of  the 
county.  It  also  provides  Uiat  in  each  book 
sold  there  shall  be  printed  the  following: 
''The  price  fixed  herein  is  fixed  by  state  con- 
tract, and  any  deviation  therefrom  shall  be 
reported  to  your  county  superintendent  of 
public  instruction,  or  the  state  super- 
intendent at  Nashville." 

Section  9  allows  the  commission  to  renew 
the  contracts,  or,  in  its  discretion,  to  re- 
advertise  and  make  new  contracts,  for  an 
additional  five  years. 

Section  10  requires  the  state  super- 
intendent to  issue  a  circular  letter  to  each 
city  and  county  superintendent^  and  to  such 
others  as  he  may  desire,  giving  the  list  of 
books  adopted,  prices,  location  of  agencies, 
etc 

Section  11  provides  that  the  books  adopted 
shall  be  introduced  as  text-books,  and  be 
used  as  such,  to  the  exclusion  of  all  others, 
in  all  the  public  free  schools  in  the  state. 

Section  12  reserves  to  the  citizens  the 
right  to  buy  books  in  the  usual  way,  in  the 
event  that  no  contract  is  made,  or  if  the 
contractor  fails  or  refuses  to  furnish  the 
bookff. 

Sections  13  and  14  make  it  a  misdemeanor 
for  any  person  or  teacher  to  violate  the  act, 
and  for  any  teacher  to  use,  or  permit  to  be 
used,  in  his  or  her  school,  any  text-book 
other  than  those  adopted  by  the  commission, 
and  fix  as  the  punishment  for  same  a  fine  of 
not  less  than  $10,  nor  more  than  $50. 

Section  15  makes  it  a  misdemeanor  for  any 
dealer,  clerk,  or  agent  to  sell  the  book  for 
more  than  the  contract  price. 

Section  16  appropriates  $1,000  for  the  pur- 
pose of  carrying  out  the  provisions  of  the 
act. 

Section  17  deals  with  the  question  of  com- 
pensation for  the  commission  and  sub- 
commission. 

And  §  18  provides  that  the  act  shall  take 
effect  from  its  passage. 

It  is  insisted  that  the  act  is  imconstitu- 
tional,  because  (1)  it  allows  a  monopoly; 
(2)  it  delegates  legislative  power;  (3)  'it 
denies  local  self-government. 

These  are  quite  general  terms,  and,  if  they 
stood  alone  would  be  insufficient  to  challenge 
the  Talidity  and  constitutionality  of  the  act ; 
for  it  is  well  settled  that  he  who  insists  upon 
the  unconstitutionality  of  an  act  of  the 
general  assembly  must  point  out  the  specific 
provision  of  the  Constitution  which,  either 
expressly  or  by  necessaij  implication,  it 
Tioiates.  It  has  been  said:  It  cannot  be 
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invalidated  upon  some  supposed  or  assumed 
natural  right  or  equity,  upon  the  general 
statement  that  it  is  opposed  to  the  inherent 
rights  of  freemen,  nor  upon  any  spirit  sup- 
posed to  pervade  the  Constitution  not  ex- 
pressed in  words,  nor  because  it  is  opposed 
to  the  genius  of  a  free  people,  nor  upon  any 
general  or  vague  interpretation  of  a  pro- 
vision beyond  its  plain  and  obvious  import. 
Bell  V.  Bank  of  Naahville,  Peck  (Tenn. )  269 ; 
Hope  V.  Dectderiokf  8  Humph.  8,  47  Am.  Dec. 
507 ;  Demoville  v.  Davidson  County,  87  Tenn. 
220,  10  S.  W.  353 ;  Davis  v.  State,  3  Lea,  377 ; 
Stratton  Claimants  v.  Morris  Claimants,  89 
Tenn.  497,  suh  nom,  Dihrell  v.  Lanier,  12 
L.  R.  A.  70,  15  S.  W.  87 ;  Luehrman  v.  Shelby 
County  Taxing  Dist,  2  Lea,  438;  ReeCfoot 
Lake  Levee  Dist,  v.  Dawson,  97  Tenn.  159, 
34  L.  R.  A.  725,  36  S.  W.  1041 ;  Henley  v. 
Slate,  98  Tenn.  683,  39  L.  R.  A.  126,  41  S.  W. 
352,  1104. 

It  is  insisted  that  the  following  provisions 
of  the  Constitution  are  violated:  Article  1, 
§  8,  provides,  among  other  things,  that  no 
man  shall  be  disseised  of  his  privileges  but 
by  the  judgment  of  his  peers  or  the  law  of 
the  land.  Art.  1,  §  22,  provides  that  perpe- 
tuities and  monopolies  are  contrary  to  the 
genius  of  a  free  state,  and  shall  not  be 
allowed.  Article  11,  fi  8,  provides,  among 
other  things,  that  the  legislature  shall  not 
have  power  to  pass  any  law  granting  any 
individual  rights,  privileges,  immunities,  or 
exemptions,  other  than  such  as  may  be  by 
the  same  law  extended  to  any  member  of  the 
community  who  may  be  able  to  bring  himself 
within  the  provisions  of  this  law. 

These  may  fte  considered  together,  as  pre- 
senting the  general  question  that  the  effect 
and  operation  of  the  act  is  to  grant  to  the 
publisher  who  has  been  successful  in  ob- 
taining the  privilege  of  furnishing  the  books 
a  monopoly,  and  has  conferred  on  him 
special  rights,  privileges,  immunities,  and 
exemptions,  and  thus  a  monopoly  is  allowed, 
and  tliat  the  people  generally  of  the  state  are 
deprived  of  the  right  and  privilege  of  (1) 
selecting  their  own  school  books,  (2)  of 
buying  them  in  the  open  market,  and  (3) 
other  publishers  are  excluded  from  selling  in 
competition  with  the  successful  party. 

The  interpretation  given  to  this  act  by  the 
state  school  authorities  is  clearly  set  out  in 
an  official  letter  from  the  state  superin- 
tendent of  public  instruction  as  follows :  • 

State  of  Tennessee,  Department  of  Public 
Instruction. 

Morgan    C.    Fitzpatrick,    Superintendent. 
David  L.  Spence,  Clerk. 

Nashville,  Tenn.,  Sept.  23,  *99. 

Mr.  Wilford  Caulkins,  Chattanooga,  Tenn. 
Dear  Sir: 

The  text-book  law  passed  by  the  last  leg- 
islature  provides  that  the  contract  and  ex 
change  prices  of  all  books  shall  be  printed 
upon  them;  and  the  law  provides,  further: 
**A11  books  shall  be  sold  to  the  consumer  at 
the  retail  contract  price,  and  in  each  bode 
shall  be  printed  the  following:  The  price 
fixed  hereon  is  fixed  by  state  contract,  and 
any  deviation  therefrom  shall  be  reported  to 
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your  county  superintendent,  or  the  state 
superintendent  at  Nashville."  From  this  it 
will  be  clearly  seen  that  it  was  the  intention 
of  the  legislature  to  adopt  for  use  in  the 
schools  of  this  state  a  certain  series  of  books, 
and  that  every  book  so  adopted  should  have 
printed  upon  it  the  contract  and  exchange 
prices,  and  that  no  books  should  be  used  ex- 
cept  those  so  marked.  It  was  the  intention 
of  the  commission,  acting  under  the  law,  to 
provide  an  excellent  series  of  books,  and  to 
protect  the  people  against  the  importation 
and  sale  of  second-hand  books.  The  safe, 
correct,  and  legal  rule  to  follow  is :  Purchase 
and  use  no  books  unless  they  have  the  con- 
tract and  exchange  prices  printed  upon  them. 
Superintendents  and  teachers  should  accept 
and  use  the  books  adopted  by  the  commission 
with  prices  according  to  law. 

Yours,  very  truly, 

Morgan  C.  Fitzpatrick. 

Treating  this,  as  well  as  the  act,  as  an 
inhibition  against  the  use  of  any  books 
unless  they  have  printed  upon  them  the 
words  specified  in  §  8,  even  though  other 
books  similarly  bound,  containing  the  same 
matter  and  by  the  same  author,  can  be 
bought  at  less  price  in  the  open  market,  the 
question  recurs.  Is  such  legislation  valid,  or 
does  it  allow  a  monopoly,  and  confer  special 
rights  and  privileges,  or  restrict  the  right  to 
sell  and  buy  which  previously  existed?  It 
must  be  noted  that  the  act  only  applies,  and 
the  inhibition  only  extends,  to  persons  in- 
terested in  public  schools  as  officers,  teachers, 
patrons,  and  pupils,  and  only  to  books  that 
are  used  and  to  be  used  in  the  public  schools. 
For  any  other  purpose  than  use  in  the  public 
schools,  any  book  may  be  bought,  and  from 
any  person,  and  by  any  person,  and 
put  to  any  use.  This  is  the  common 
right  to  buy  and  sell  which  existc<l 
before  the  act  was  passed,  and  which  still 
continues  unaffected.  The  books  may  now 
be  bought  as  freely  as  before  the  act.  It  is 
the  use  in  the  public  schools  which  the  act 
regulates,  and  is  intended  to  regulate.  So 
th.it  afi  to  the  buyer,  no  common  right  is 
taken  away.  As  to  the  seller,  he  may  also 
sell  as  before  the  act;  and  not  only  so,  but, 
under  the  provisions  of  the  act,  the  exclusive 
right  to  publish  and  sell  for  schools  was  left 
open  to  his  competition  in  the  first  in- 
stance,— that  is,  all  publishers  were  invited 
to  ffeely  compete  for  the  contract  or  privi- 
lege of  furnishing  all  the  books,  or  any 
series  of  them,  to  be  used  in  the  schools. 

A  "monopoly"  has  been  defined  to  be  an 
exclusive  right  granted  to  a  few  of  some- 
thing \^hich  was  before  a  common  right. 
Memphis  v.  Memphis  Water  Co.  5  Heisk. 
529 ;  Proprietors  of  Charles  River  Bridge  v. 
Proprietors  of  Warren  River  Bridge,  1 1  Pet. 
607,  9  L.  ed.  847.  It  is  insisted  that  the 
right  to  sell  and  the  right  to  buy  in  the  open 
market  are  common  rights,  open  to  all,  and 
without  restriction  upon  any.  But  the  right 
to  sell  and  buy  in  the  open  market  and  the 
right  to  contract  is  not  an  unlimited  one. 
The  legislature  has  in  a  number  of  instances 
restricted  such  rights,  and  the  limitations 
have  been  upheld  by  the  courts.  Thus,  it 
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is  provided  by  statute  that  a  person  may  not 
sell  unwholesome  fish  or  flesh,  or  bread  or 
adulterated  liquors,  or  poisonous  drugs 
without  a  label  (Shannon's  Code,  fi  6743,  and 
subsections) ;  and  it  is  held  that  transpor- 
tation companies  and  telegraph  companies 
cannot  contract  for  exemption  from  liability 
from  their  own  n^ligence  {Merchants*  Dei*- 
patch  Transp,  Co.  v.  Bloch  Bros.  86  Tenu. 
392,  6  8.  W.  881 ;  Marr  v.  Western  U.  Teleq. 
Co.  85  Tenn.  629,  3  S.  W.  496).  It  is  true 
the  first  class  of  cases  rests  upon  the  exer- 
cise of  the  police  power  of  the  state,  and  the 
latter  upon  the  public  character  of  the  rail- 
road and  telegraph  company  upon  which  a 
use  is  imposed  which  sanctions  legislative 
interference.  But  it  is  not  difiicult  to  place 
the  present  legislation  under  either  of  these 
heads,  since  the  kind  and  quality  of  instruc- 
tion given  the  young  is  as  important  as  the 
food  furnished  the  people,  and  the  public 
school  is,  in  the  highest  sense,  a  public  in- 
stitution, whose  operation  involves  a  public 
use.  But  legislation  has  not  been  confined 
to  such  cases,  in  limiting  the  right  to  con- 
tract. It  is  provided  by  statute  that  a  hus- 
band may  not  sell  his  wife's  real  estate 
during  her  life  without  her  consent,  and  that 
he  may  not  contract  away  the  rents  and 
profits  without  such  consent.  Shannon's 
Code,  §§  4234-4239.  The  constitutionalitv 
of  such  acts  has  been  declared,  though  they 
abridge  the  right  which  the  husband  had  at 
common  law  to  contract.  Coleman  v.  Sat- 
tcrfield,  2  Head,  264;  Taylor  v.  Taylor,  12 
I^ea,  490.  So  it  has  been  held  that  the  leg- 
islature might  prohibit  the  sale  of  loose 
cotton  between  sundown  and  sunrise.  Truss 
V.  State,  13  Lea,  311.  Statutes  of  frauds, 
statutes  against  usury,  statutes  making  con- 
tracts of  married  women  unenforceable,  and 
many  others,  are  limitations  upon  the  power 
of  the  citizen  to  contract.  So  with  the  stat- 
ute making  void  stipulations  in  insurance 
policies  which  limit  liability  to  less  than  full 
amount  of  the  loss.  This  has  been  held  val- 
id. Dugger  v.  Mechanic's  &  T.  Ins.  Co.  95 
Tenn.  245,  28  L.  R.  A.  796,  32  S.  W.  6,  and 
cases  there  cited. 

It  is  immaterial  whether  we  consider  this 
act  as  deriving  validity  from  the  police 
power  of  the  state  or  the  public  character 
of  the  schools.  It  is  evident  that  the  ba^ie 
principle  of  it  is  the  power  of  the  legisla- 
ture to  subserv'e  the  general  welfare  by  pro- 
hibiting certain  contracts,  and  throwing 
around  others  restrictions  tending  to  promote 
the  general  welfare,  and  protect  the  citizen 
from  oppression,  fraud,  and  wrong.  That 
the  state  may  establish  a  uniform  series  of 
books  to  be  taught  in  the  schools,  which  it 
provides  and  controls,  seems  to  be  a  proposi- 
tion as  evident  as  that  it  may  provide  a  uni- 
form system  of  schools,  which  we  take  it 
is  not  now  an  open  question ;  and  while  the 
selection  of  text-books  may,  in  the  earlier 
and  cruder  stages  of  the  law,  have  been  left 
to,  and  exercised  by,  local  superintendents, 
directors,  and  teachers,  it  was  not  for  want 
of  authority  in  the  state  to  prescribe  a  uni- 
form system,  but  rather  because  the  system 
had  not  reached  that  stage  of  development 
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and  progress  that  made  it  advisable,  in  the 
opinion  of  the  legislature,  to  so  provide.  If 
ue  were  allowed  to  look  to  the  wisdom  of 
such  A  provision,  it  would  seem  that  a  uni- 
form series  of  sdiool  books,  selected  by  men 
of  large  experience  and  extensive  informa- 
tion, would  be  preferable  to  leaving  such  se- 
lection to  superintendents,  directors,  and 
teachers,  many  without  experience,  some 
^ith  limited  education,  and  with  limited  op- 
jK)rtunity  of  examining  and  comparing  the 
diH'erent  books. 

But  it  is  said  that,  if  it  be  granted  that  a 
uniform  series  may  be  selected,  still  it  is  be- 
yond the  power  of  the  legislature  to  confer 
upon  one  individual  the  right  to  publish  and 
ieW  to  the  public  school  any  particular  book 
or  books,  and  to  prohibit  teachers  and  pa- 
tions  from  using  any  other;  thus  forcing 
tbem  to  buy  the  books  thus  furnished  or  re- 
fusing them  the  benefits  of  the  public  school. 
We  think  it  clear  that  the  state  itself  might, 
if  it  saw  proper,  publish  the  books  to  be  used 
in  its  public  schools,  and  might  sell  them 
to  the  children  of  the  state  or  patrons  of  the 
schools ;  and,  if  it  can  do  this,  why  may  it  not 
authorize  another  to  do  so,  and  prescribe  the 
temis  upon  which  it  shall  be  done,  in  the  in- 
terest of  its  citizens?  Memphis  v.  Memphis 
Water  Co,  5  Heisk.  530.  The  authority  of 
the  state  over  schools  is  a  legislative  one, 
and  it  is  diOicult  to  see  how  a  uniform  sys- 
tem can  be  maintained  which  will  confer 
equal  benefits  upon  all  sections  of  the  state, 
unless  it  is  done  by  legislative  action.  If 
the  authority  to  regulate  and  control  schools 
is  legislative,  then  it  must  have  an  unre- 
stricted right  to  prescribe  methods,  and  the 
courts  cannot  interfere  with  it,  unless  some 
scheme  is  devised  which  is  contrary  to  other 
pro\iiaionfl  of  the  Constitution;  so  that  the 
question  recurs.  Does  the  act  create  such  a 
monopoly  as  the  Constitution  inhibits? 

It  is  not  insisted  that  the  intention  or  op- 
<:ration  of  this  act  is  to  oonfer  a  pecuniary 
Ii^neflt  on  the  state  or  school  officials  or  pub- 
li-hf-rs.  On  the  contrary,  its  evident  pur- 
j<>6p  is  to  confer  a  benefit  upon  the  public,  by 
providing  ways  and  means  by  which  books 
r:>ay  not  only  be  made  imiform  throughout 
tbf;  ssTate,  but  also  furnished  to  the  public  at 
a 3  small  cost  as  possible.  If  a  privilege 
thus  conferred  upon  an  individual,  the  ob- 
jf-ci  of  which  is  to  benefit  the  state  and  its 
iit:7»n»,  can  be  termed  a  "monopoly,"  it  is 
t-^rt.iinly  not  of  that  class  prohibited  by  the 
Constitution,  which  refers  to  privileges 
zrsnted  for  a  money  consideration,  or  which 
ft  re  bestowed  upon  an  individual  for  his  ben- 
efit  T}}e  monopoly  prohibited  by  the  Con- 
stit^jtion  is  a  privilege  farmed  out  to  the 
hitrhest  bidder,  or  conferred  because  of  favor- 
itism to  the  donee,  and  not  one  awarded  to 
the  lowest  bidder,  and  for  the  convenience 
and  benefit  of  the  public. 

If  this  doctrine  be  not  correct,  then  the 
sute  can  make  no  contract  for  supplies  for 
its  penitentiary,  for  its  charitable  institu- 
tijDR,  for  its  public  printing,  for  building 
its  state  houses,  or  any  other  work  of  public 
ntility  or  necessity;  for  when  it  has,  per- 
fhance,  after  the  sharpest  competition, 
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awarded  a  contract  or  privilege  for  any  par- 
ticular enterprise,  such  contract  becomes  at 
once  a  monopoly,  because  every  other  citizen 
of  the  state  may  not  also  do  the  work  or 
furnish  the  material.  In  other  words,  to  let 
any  public  work  to  the  lowest  bidder  creates 
at  once  a  monopoly,  contrary  to  the  Consti- 
tution. Under  this  reasoning,  the  success- 
ful bidder  becomes  ipso  facto  a  monopolist, 
because,  by  virtue  of  his  bid  (the  lowest 
made),  he  becomes  entitled  or  onerated  to 
supply  the  article  or  do  the  work.  If  this 
grant  to  a  publisher  to  furnish  all  the  books 
needed  in  the  schools  was  not  coupled  with  a 
restriction  upon  price  and  other  benefits  to 
the  citizen,  then  it  might  be  denominated  a 
"monopoly." 

It  is  said  that  the  arrangement  made  with 
the  publisher  is  not  a  contract  with  the 
state,  and  the  argument  appears  to  be  that 
the  state  has  not  bound  herself  in  any  way  to 
the  publisher,  that  it  does  not  receive  or  pay 
for  the  books,  and  there  is  no  contract  be- 
tween the  publisher  and  the  school  boards 
nor  with  the  patrons  of  the  schools,  and  for 
this  reason  the  privilege  is  invalid.  Even 
if  it  be  not  a  contract,  in  the  sense  that  the 
state  cannot  be  forced  to  comply  with  it, 
this  would  not  invalidate  the  law.  Ban- 
croft V.  Thayer,  6  Sawy.  502,  Fed.  Cas.  No. 
835.  We  think  this  contention,  however,  is 
not  well  made.  The  state  frequently  grants 
to  railroads  and  other  agencies  privileges 
and  concessions  coupled  with  conditions  in 
favor  of  the  public,  and  so  with  municipali- 
ties in  granting  water  rights  and  lighting 
rights,  and  rights  to  stroet-car  companies. 
It  is  said  there  are  no  safeguards  against 
extortion  and  oppression;  but  we  have,  in 
the  first  place,  a  letting  a^  the  lowest  rate<4, 
in  free  competition,  after  public  advertise- 
ment, and  a  further  provision  that  the  price 
shall  always  be  as  low  as  the  books  have  ever 
been  or  are  now  being  published  under  con- 
tract in  any  state,  county,  or  district  of  the 
United  States,  when  like  conditions  prevail. 
It  is  said  that  this  term,  "like  conditions," 
is  indefinite,  and  that  it  is  not  specified  who 
is  to  be  the  judge  as  to  whether  the  condi- 
tions are  alike  or  not.  But  this,  as  well  as 
the  enforcement  of  the  undertaking,  is  pro- 
vided for  in  the  fourth  and  eighth  sections  of 
the  act,  which  empower  the  commission  cre- 
ated by  the  act  to  sue  for  a  breach  of  the  con- 
tract at  any  time,  and  this  commission  is  the 
judge  of  the  conditions,  as  well  as  all  breaches 
of  the  contract,  by  the  terms  of  the  act  itself, 
subject,  in  all  proper  matters,  to  revision  by 
the  courts.  It  is  said  that  to  allow  the  state 
to  prescribe  the  books,  fix  their  prices,  and 
let  out  the  privilege  of  supplying  them  would 
establish  a  precedent  that  would  lead  to  ex- 
treme results;  that,  if  the  state  may  thus 
control  the  books,  it  may  in  like  manner  pro- 
vide the  houses  and  desks,  and  a  uniform 
for  the  students,  and  let  out  the  privilege 
for  furnishing  them  to  some  one  individual. 
Grant  this  may  be  so.  It  is  evident  that 
someone  must  decide  upon  these  matters, 
and  provide  the  articles  deemed  necessary; 
and  it  simply  resolves  itself  into  the  query 
\vhether  the  state,  which  provides  and  main- 
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tains  the  system,  shall  control  and  regulate 
it,  or  leave  that  duty  to  others,  who,  at  last, 
are  but  its  agents  and  representatives.  Of 
course,  we  cannot  presume,  nor  can  any  argu- 
ment be  based  upon  the  assumption,  that  the 
state  will  go  to  absurd  lengths ;  but  the  pre- 
sumption is  that  the  legislature,  which  more 
inmiediately  represents  the  people,  will  do 
what  it  deems  best  for  the  people. 

It  is  said  the  schools  do  not  belong  to  the 
state,  but  to  the  people,  and  while,  in  a  cer- 
tain sense,  this  is  true,  it  is,  at  last,  but  a 
play  upon  words.  The  system  is  inaugur- 
ated, operated,  shaped,  supported,  and  con- 
trolled by  the  state  through  its  legislature, 
but  for  the  benefit  of  the  people,  and,  as  in 
all  other  matters  of  public  concern,  the  peo- 
ple act  through  their  immediate  representa- 
tives, the  legislature. 

It  is  said  the  fixing  of  the  price  is  not  at 
all  necessary  to  the  maintenance  of  the  uni- 
form series;  that  if  the  books  are  selected, 
and  the  patrons  are  left  free  to  buy  them  in 
the  open  market,  the  best  interest  of  the  citi- 
zen will  be  conserved.  But  it  is  evident  that 
suoh  would  not  be  the  result  in  case  of  a 
copyright  book,  since  they  could  only  be  ob- 
tained of  the  party  having  the  right,  and 
many  of  the  best  books  are  copyrighted ;  nor 
is  it  reasonable  to  suppose  that  individual 
buyers  in  open  market  could  secure  rates  as 
low  for  a  single  book  or  a  lot  of  books  a«  can 
be  obtained  when  the  contract  is  for  the  en- 
tire publication,  and  all  the  books  used,  or 
any  particular  series.  But  this,  after  all,  is 
a  matter  which  addresses  itself  to  the  sound 
judgment  of  the  legislature. 

It  is  said  the  state  has  no  right  to  pre- 
scribe that  the  citizen  or  consumer  must  pay 
cash  in  advance  for  an  article  he  buys,  and 
that  credit  is  a  matter  of  public  right.  It 
is  evident  that  the  requirement  for  a  cash 
payment  must  be  considered  along  with  all 
the  other  features  of  the  legislation,  and 
that,  if  the  payment  of  cash  may  seem  ar- 
bitrary, it  is  not  so,  but  enables  the  con- 
tractor to  reduce  his  price,  as  he  feels  sure 
of  his  money,  and  that  it  will  not  be  either 
delayed  or  rendered  uncertain.  Besides,  the 
provision  requiring  cash  payment  only  ap- 
plies when  books  are  ordered  to  be  sent  out 
of  the  county,  when  a  depository  is  not  lo- 
cated in  it,  in  which  case  the  book  muat  be 
delivered  free  of  expense  of  carriage. 

It  is  said  that  it  is  not  a  function  of  gov- 
ernment to  pass  statutes  to  secure  cheap 
prices  to  the  consumer,  and  this  should  be 
left  to  the  laws  of  competition  of  supply  ami 
demand.  This  is  but  a  statement  of  the 
main  question  in  a  different  shape.  We  may 
grant  that  the  state  may  not  regulate  prices 
of  commodities  generally,  and  may  not  legis- 
late so  as  to  secure  cheap  rates  for  the  same ; 
but  this  does  not  prevent  the  state  from  se- 
curing for  the  children  of  the  state,  who  de- 
sire to  enter  the  schools  which  it  has  pro- 
vided for  their  benefit,  favorable  terms  upon 
which  they  may  enter  and  enjoy  its  benefits. 

The  next  objection  urged  is  that  the  act 
delegates  legislative  power  to  a  commission 
and  to  the  executive  of  the  state.  The  main 
provisions  of  the  act  which  bear  upon  this 
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question  are  those  which  provide  that  a  com- 
mission may  select  the  books,  make  contracts 
for  obtaining  them,  and  perfect  the  details 
of  the  general  plan  of  providing  all  schools 
with  the  books  chosen,  and  obtain  for  pupils 
and  patrons  the  lowest  prices  possible.  As 
an  incident  to  this,  the  commission  and  gov- 
ernor are  to  announce  when  the  details  have 
been  arranged,  so  that  the  law  may  be  put 
into  operation.  If  we  grant  that  the  legisla- 
ture has  the  power  to  prescribe  and  enforce 
the  system,  since  it  is  one  that  requires  the 
adjustment  of  many  details,  it  is  evident  that 
such  details  can  only  be  carried  out  by  a 
commission.  In  such  cases,  the  legislature 
can  only  act  through  boards  and  commissions 
or  other  agencies,  and  there  can  be  no  valid 
objection,  unless  legislative  power  is  con- 
ferred upon  the  board. 

It  is  said  the  act  leaves  it  to  the  commis- 
sion to  say  when  it  shall  take  effect.  This, 
we  think,  is  not  a  proper  construction  of  it. 
The  act  takes  effect  from  and  after  ita  pas- 
sage, A,s  do  other  acts.  The  commission  has 
no~ power  to  delay  its  force  as  a  law.  It  sim- 
ply is  authorized  to  report  when  it  has  con- 
summated the  preliminary  work  devolving 
upon  it  of  selecting  the  course,  making  con- 
tracts for  the  books,  fixing  their  price,  desig- 
nating the  depositories,  and  otherwise  pre- 
scribing the  time  and  manner  in  which  the 
patrons  and  children  may  begin  to  receive 
its  advantages.  This  commission  is  given 
no  power,  to  delay  the  enforcement  of  the  law 
beyond  this  limit.  It  is  true  it  may  do  so, 
but  this  would  be  not  in  obedience  to  the  law, 
but  in  violation  of  it.  Suppose  that  the 
st-ate  should  determine  to  erect  a  peniten- 
tiary or  ail  asylum  for  the  blind  or  deaf  or 
insane,  and  should  appoint  a  commission  to 
select  a  site,  to  prepare  plans,  to  employ  an 
architect,  to  contract  for  buildings  and  erect 
them,  to  frame  rules  and  r^ulations  for  the 
^'^overnment  of  the  inmates,  and  should  di- 
rect that,  when  ready  for  occupation,  the  com- 
mission should,  by  public  advertisement,  an- 
nounce the  fact,  so  that  the  buildings  could 
be  put  to  the  intended  use,  and  that  persons 
could  be  received  therein;  could  this  be 
called  a  delegation  of  legislative  authority? 
We  think  not,  and  we  fail  to  see  any  differ- 
ence between  the  provisions  of  such  an  act 
and  the  present  one.  It  does  not  delegate 
legislative  power ;  that  is,  any  power  to  pass 
or  annul  a  law.  There  is  a  difference  be- 
tween a  delerration  of  power  to  make  laws 
involving,  necessarily,  a  discretion  as  ^o 
what  they  shall  be,  and  a  grant  of  author- 
ity relating  to  their  execution,  though  the 
latter  may  involve  the  exercise  of  discretion 
under  and  in  pursuance  of  the  lawt  6  Am. 
&  Eng.  Enc.  Law,  2d  ed.  p.  1029.  Merely  ad- 
ministrative or  executive  functions  may  be 
delegated.  Cincinnati,  W,  d  Z.  R,  Co,  v.  Clin- 
ton County  Comrs.  1  Ohio  St.  88.  The  dif- 
ference between  the  power  to  pass  a  law  and 
the  power  to  adopt  rules  and  regulations  to 
carry  into  effect  a  law  already  passed  is  ob- 
vious. Georgia  R,  Co,  v.  8mith,  70  Gku  694. 
The  legislature  cannot  dele^rate  its  power  to 
make  a  law,  but  it  can  make  a  law  to  dele- 
gate a  power  to  determine  some  fact  or  state 
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of  thixigB  upon  which  the  law  makes,  or  in- 
tends   to    make,    its    own    action    depend. 
Locke's  Appeal,  72  Pa.  408,  13  Am.  Rep.  716; 
In  Moen  y.  Reading,  21  Pa.  202,  it  was  said : 
'*H&If  the  statutes  on  our  books  are  in  tbeal* 
temative,   depending  on   the   discretion  of 
some  person  or  persons  to  whom  is  confided 
the  duty  of  determining  whether  the  proper 
occasion  exists  for  executing  them.     But  it 
cannot  be  said  that  the  exercise  of  such  a  dis- 
cretion is  the  making  of  the  law."    A  no- 
table instance  of  the  delegation  of  such  dis- 
cretion and  power  to  the  executive  is  found 
in  the  case  of  Field  ▼.  Clark,  143  U.  S.  649, 
36  L.  ed.  294,  12  Sup.  Ct  Rep.  495,  wherein 
the  president  was  authorizea  to  reduce  the 
revenue  and  equalize  duties  on  imports,  and 
for  other  purposes  to  suspend,  by  proclama- 
tion, the  free  introduction  of  sugar,  molas- 
ses, coffee,  tea,  and  hides,  when  he  would  be 
satisfied  that  any  ooimtry  producing  such 
articles  imposed  duties  or  exactions  uppn  the 
agricultural  or  other  products  of  the  united 
States  which  he  deemed  to  be  reciprocally 
unequal  or  unreasonable.    See  the  doctrine 
fully  illustrated  in  6  Am.  ft  Eng.  Enc  Law, 
2d  ed.  pp.  1029-1031,  and  cases  there  dted. 
It  is  said  the  act  denies  local  self-govem- 
raent.     This,  of  course,  is  a  general  term, 
and  no  specific  provision  of  the  Constitu- 
tion is  referred  to,  upon  this  feature  of  the 
case,  as  beine  violated.     It  is  said,  in  broad 
terms,  that  the  people  have  an  inherent  fun- 
damental   and   vested  right   to   administer 
their  own  local  affairs,  as  the  people  of  each 
county  and   district  shall   deem  right  and 
proper.     We  cannot  enter  into  a  oonsider- 
atioQ  of  such  general  doetrine,  but  will  at- 
tempt to  discuss  it  so  far  as  it  toudies  upon 
the  common-school  system,  and  the  manner 
oi  its  execution.    This  system  is  supported 
in  part  by  state  funds,  and  in  part  by  county 
taxes.     But  the  latter,  at  last,  are  but  stato 
funds,  provided  by  the  state  through  the 
power  uel^ated  to  the  counties.    It  is   in- 
sisted that  heretofore  there  has  been  more 
or  less  local  control  and  government  of  the 
public   schools,  but   this   local  government 
was  authorized  by,  and  was  the  creature  of, 
the  statute,  and  the  legislature  is  not  pre- 
cluded   from    framing  other   statutes,  if  it 
deem  it    wise   to  do  so,    modifying  former 
plans.     By  the  act  of  1873,  under  which  the 
present  system  was  inaugurated,  it  was  pro- 
vided thskt  there  should  be  established  and 
maintained  in  this  state  a  uniform  system 
of  public  schools,  and  that  it  should  be  ad- 
ministered by  a  state  superintendent,  county 
•nperintendents,     and     district     directors. 
Shannon's  Code,  fi§  1401,  1402.     The  fund 
for  school  purposes  was  provided  by  the  same 
act»  and  consists  of  the  interest  on  the  per- 
manent school  fund  and  all  other  moneys 
that  may  come  into  the  state  treasury  for 
that    purpose   from   any   source   whatever; 
treating  the  permanent  school  fund  and  the 
educational  fund  as  one  for  all  purposes  of 
distribution.    Act   1873,   chap.   25,    fi     35; 
Shannon's  Code,  §  1391.    The  interest  on  the 
permanent  school  fund  and  school  tax  was 
augmented  by  a  poll  tax,  and  by  fines  and 
penalties  in  certau  cases,  and  also  by  a  tax 
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by  each  county,  when  other  taxes  were  not 
sufficient  to  sustain  the  schools  for  five 
months  in  the  year.  B^  the  act  of  1844,  all 
school  funds  then  existing,  no  matter  from 
what  source  derived,  were  ordered  to  be  de- 
posited in  the  Bank  of  Tennessee  for  invest- 
ment in  state  bonds.  The  proceeds  of  lands 
which  had  been  sold  under  the  acts  of  Con- 
gress became  thenceforth  a  part  of  the  capi- 
tal of  the  bank.  They  became  assets  of  the 
bank,  and  the  counties  which  had  deposited 
school- land  funds  became  simple  creditors 
of  the  bank,  except  so  far  as  they  might  be 
enabled  to  identify  bonds  bought  for  them, 
and  this  they  could  never  do.  So  that  coun- 
ties entitled  to  sudi  special  funds  thereafter 
had  no  priority  over  other  depositors  of  the 
bank  or  its  general  creditors.  State  v.  Bank 
of  Tcnnesece,  6  Baxt.  7,  31,  32.  However 
this  may  be,  the  Constitution  of  1870  and  the 
act  of  1873,  recognizing  the  fact  that  the  en- 
tire actual  school  fu^  originallv  existing 
had  been  lost  by  the  fortunes  of  war  and 
subsequent  events,  spoke  into  existence,  by 
constitutional  and  legislative  feat,  a  school 
fund  of  $2,612,500,  which  was  made  a  per- 
manent fund,  and  the  faith  of  the  state  was 
pledged  to  the  payment  of  interest  upon  that 
fund  for  the  squal  benefit  of  all  the  people 
of  the  state.  This  fund,  thus  spoken  into 
existence,  was  for  the  benefit  of  every  county 
and  all  the  people  equally.  Hie  constitu- 
tional provision  of  1870  relating  to  it  is  as 
follows:  "Knowledge,  learning,  and  virtue, 
being  essential  to  the  preservation  of  repub- 
lican institutions,  and  the  diffusion  of  the 
opportunities  and  advantages  of  education 
throughout  the  different  portions  of  the 
state  heinf^  highly  conducive  to  the  promo- 
tion of  this  end,  it  shall  be  the  duty  of  the 
general  assembly,  in  all  future  periods  of  this 
government,  to  cherish  literature  and  science. 
And  the  fund  called  the  common-school 
fund,  and  all  the  lands  and  proceeds  thereof, 
dividends,  stock,  and  other  property  of  every 
description  whatever,  heretofore  by  law  ap- 
propriated by  the  general  assembly  of  this 
state  for  the  use  of  common  schools,  and  all 
such  as  shall  hereafter  be  appropriated,  shall 
remain  a  perpetual  fund,  the  principal  of 
which  shall  never  be  diminished  by  legisla- 
tive appropriation;  and  the  interest  thereof 
shall  be  inviolably  appropriated  to  the  sup- 
port and  encouragement  of  common  schools 
throughout  the  state,  and  for  the  equal  bene- 
fit of  all  the  people  thereof;  and  no  law  shall 
be  made  authorizing  said  fund  or  any  part 
thereof  to  be  diverted  to  any  other  use  than 
the  support  and  encouragement  of  common 
schools.^'  Const,  art.  11,  §  12.  Since  the 
inauguration  of  the  present  system  of  public 
schools,  in  1873,  it  has  never  been  even  sug- 
gested that  the  state  and  counties  may  have 
ditferent  systems  and  schools,  the  state  op- 
erating a  stete  school,  and  the  county  a 
county  school,  but  the  basic  idea  is  that  the 
county  may  supplement  the  state  funds,  so 
as  to  enlarge  and  improve  the  stete  schools. 
Carried  te  ito  logical  result,  the  contention 
of  counsel  is  that  each  county  may  have 
its  own  system,  make  ito  own  rules,  nrescribe 
ite  own  course  of  study,  and,  proceeaing  fur- 
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ther,  each  school  district  may  do  the  same,  so 
that  we  may  have  as  many  systems  in  the 
state  as  there  are  school  districts.  This  is 
carrying  the  doctrine  of  local  government  too 
far.  By  the  same  parity  of  reasoning,  it 
might  be  said  that  each  county  may  establish 
its  own  criminal  laws,  provide  its  own  courts 
to  execute  the  laws,  and  to  deny  them  these 
rights  would  be  to  deny  the  right  of  local 
self -government.  We  are  of  opinion  that  the 
legislature,  under  the  constitutional  provi- 
sion, may  as  well  establish  a  uniform  system 
of  schools  and  a  uniform  administration  of 
them,  as  it  may  establish  a  uniform  system 
of  criminal  laws  and  of  courts  to  execute 
them.  The  object  of  the  criminal  laws  is,  by 
punishment,  to  deter  others  from  the  com- 
mission of  crimes,  and  thus  preserve  the 
peace,  morals,  good  order,  and  well-being  of 
society;  and  the  object  of  the  public-school 
system  is  to  prevent  crime,  by  educating  the 
people,  and  thus,  by  providing  and  securing 
a  higher  state  of  intelligence  and  morals, 
conserve  the  peace,  good  order,  and  well-be- 
ing of  society.  The  prevention  of  crime,  and 
preservation  of  good  order  and  peace,  is  the 
highest  exercise  of  the  police  power  of  the 
state,  whether  done  by  punishing  offenders 
or  educating  the  children.  What  is  the  scope 
and  meaning  of  the  term  "police  power"  has 
never  been  defined.  The  Supreme  Court  of 
the  United  States  has  expressly  declined  to 
define  its  limits.  Btone  v.  Mississippi,  101 
U.  S.  814.  25  L.  ed.  1079.  In  New  York  v. 
Miln,  11  Pet.  139,  9  L.  ed.  662,  it  is  said:  It 
embraces  every  law  which  concerns  the  wel- 
fare of  the  whole  people  of  the  state  or  any 
individual  within  it,  whether  it  relates  to 
their  rights  or  duties,  whether  it  respects 
them  as  men  or  citizens  of  the  state,  whether 
in  their  public  or  private  relations,  whether 
it  relates  to  the  rights  of  persons  or  property 
of  the  whole  people  of  the  state  or  of  any  in- 
dividual within  it  and  upon  the  persons  and 
things  within  it.  In  Hannibal  d  St,  J,  R. 
Co.  V.  Husen,  95  U.  S.  465,  24  L.  ed.  527,  it 
is  said :  The  police  power  of  a  state  extendi 
to  the  protection  of  the  lives,  limbs,  health, 
comfort,  and  quiet  of  all  persons,  and  to  the 
protection  of  all  property,  within  the  state, 
and  hence  to  the  making  of  all  regulations 
promotive  of  domestic  order,  morals,  health, 
and  safety.  In  Smith  v.  State,  100  Tenn. 
505,  41  L.  R.  A.  432,  46  S.  W.  566,  it  is  said, 
in  substance,  that  it  extends  to  all  ques- 
tions of  health,  morals,  safety,  order,  com- 
fort, and  well-being  of  the  public,  and  that 
this  enumeration  does  not  make  the  list  com- 
plete. Similar  language  has  but  recently 
been  used  in  the  case  of  Harbison  v.  Knox- 
ville  Iron  Oo.  (Tenn.)  53  S.  W.  955,  and 
this  is  no  new  doctrine,  either  in  this  state 
or  in  the  United  States.  In  Bancroft  v. 
Thayer,  5  Sa\\y.  502,  Fed.  Cas.  No.  835,  it 
has  been  held  that  a  state  may  provide  by 
legislation  that  a  designated  person  shall 
have  the  exclusive  privilege  of  furnishing  all 
the  text-books  needed  for  use  of  the  public 
schools,  and  the  court  said:  "To  authorize 
and  provide  that,  by  means  of  contract  or 
legislative  grant,  a  particular  person 
.  .  .  shall  have  the  exclusive  right  to  do 
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or  furnish  a  particular  thing,  upon  certain 
conditions,  for  the  use  and  convenience  of 
the  public,  has  always  been  a  common  mode 
of  exercising  the  police  powers  of  the  state." 
This  question  of  providing  a  uniform  series 
of  text-books,  and  prescribing  the  manner  ia 
which  it  may  be  done,  and  uie  procuring  of 
such  books,  and  their  distribution,  as  here 
done,  is  not  a  new  one  in  the  United  States. 
It  appears  that  more  than  twenty  states 
have  preceded  Tennessee  in  passing  uniform 
text-book  laws.  It  is  said  that  in  some  of 
them  it  has  not  resulted  favorably,  and  the 
system  has  met  with  disfavor.  How  this  is 
is  a  matter  which  addresses  itself  to  the  leg- 
islature, and  not  to  the  court.  With  the 
wisdom  and  policy  of  the  law  we  have  noth* 
ing  to  do.  In  some  of  the  states  the  validity 
and  constitutionality  of  the  acts  have  been 
called  in  question,  and  the  material  provi- 
sions of  the  law  have  been  maintained.  The 
subject  is  elaborately  considered  in  the  case 
of  State  e<B  rel  Clark  v.  Haworih,  122  Ind. 
402,  7  L.  R.  A.  240,  23  N.  E.  946,  when  the 
constitutionality  of  an  act  very  aimilar  to 
the  one  now  under  con8iderati<Mi  was  in- 
volved, and  the  arguments  asainst  it  were 
much  the  same  as  are  now  made.  The  court 
very  elaborately  considered  the  provisions  of 
the  act  and  the  objections  raised,  and  sus- 
tained the  act,  citing  many  authorities  in  ac- 
cord, and.  among  them,  Cooley,  Const.  Iriin. 
5th  ed.  225,  note  1;  Curry er  ▼,  Merrill,  25 
Minn.  1,  33  Am.  Rep.  450;  State  c»  rel. 
Neumham  v.  State  Bd.  of  Edu.  18  Nev.  173, 
1  Pac.  844;  People  ea  rel.  Becktoith  ▼.  Oal- 
land  Bd.  of  Edu.  56  Cal.  331 ;  People  ew  rel, 
Bellmer  v.  State  id.  of  Edu.  49  Cal.  684. 
See  also  Baltimore  City  School  Comrs.  v. 
State  Bd.  of  Edu.  26  Md.  506 ;  State  ex  rel. 
Snoke  v.  Blue,  122  Ind.  600,  23  N.  E.  963; 
State  ex  rel.  Roberts  v.  Springfield  School 
Directors,  74  Mo.  21 ;  State  ex  rel.  Andrew 
V.  Webber,  108  Ind.  31,  68  Am.  Rep.  30.  8  N. 
E.  708 :  School  Trustees  v.  People  ex  rel 
Van  Allen,  87  111.  303,  29  Am.  Rep.  55: 
Jones  V.  Detroit  Bd.  of  Edu.  88  Mich.  371. 
50  N.  W.  309;  Effingham  v.  Hamilton,  fSS 
Miss.  623,  10  So.  39. 

The  reasoning  of  the  court  in  the  princi- 
pal case  of  State  ex  rel.  Clark  v.  Hatcorfh 
is  so  satisfactory  and  conclusive  that  we  can- 
not perhaps  do  better  than  give  a  synopsis  of 
it.  It  was  held  that  such  an  act  does  not 
infringe  in  the  slightest  degree  upon  the 
right  of  local  self-government;  that  essen- 
tially and  intrinsically  the  schools,  in  which 
are  educated  and  trained  children  who  are 
to  become  rulers  of  the  commonwealth,  are 
matters  of  state,  and  not  local,  jurisdiction ; 
that  in  such  matters  the  state  is  a  unit,  and 
the  legislature  the  source  of  power ;  that  the 
establishment  and  control  of  public  schools 
is  a  function  of  the  general  assembly,  both 
under  the  Constitution  and  because  it  is  a 
matter  of  state  concern.  Being  a  matter  of 
legislative  control,  the  legislature  may  aban- 
don one  plan,  and  try  another,  if  it  see  prop- 
er, and  the  court  cannot  interfere.  It  is 
further  pertinently  said  that  it  is  impos- 
sible to  conceive  of  the  existence  of  a  uni- 
form system  of  public  schools  without  power 
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lodged  somewhere  to  make  it  uniform,  and, 
in  tne  absence  of  express  constitutional  pro- 
visions, that  power  must  necessarily  reside 
in  the  legislature;  and  hence  it  has  the 
power  to  prescribe  the  course  of  study, .  as 
well  as  the  books  to  be  used,  and  how  they 
shall  be  obtained  and  distributed,  and  its 
discretion  as  to  methods  cannot  be  controlled 
by  the  ooui'ts ;  that  such  an  act  does  not  pro- 
vide a  benefit  for  book  dealers,  but  its  pur- 
jvise  is  to  secure  such  benefits  for  the  pub- 
lie,  and  such  benefits  as  may  arise  to  any  in- 
diridual  are  merely  incidental;  that  such 
statute  is  not  within  the  constitutional  pro- 
visions directed  against  monopolies,  but  that 
the  purpNose  of  the  act  is  to  s^ure  books  for 
the  public  schools  by  means  of  open  competi- 
tion, after  full  notice;  no  special  privilege 
is  granted,  none  denied, — all  are  invited  to 
enter  the  field.  The  court  says:  "We  can 
find  neither  reason  nor  authority  that  sug- 
gests a  doubt  as  to  the  power  of  the  legisla- 
ture to  require  a  designated  series  of  books 
to  be  used  in  the  schools,  and  to  require  that 
the  books  selected  shall  be  obtained  from  the 
person  to  whom  the  contract  for  supplying 
them  may  be  awarded.  It  is  to  be  remem- 
bered that  the  statute  does  not  command 
that  every  person  shall  buy  the  books.  It 
confines  the  requirement  to  those  who  receive 
the  benefit  of  the  public  schools.  These 
schools  are  owned  and  maintained  by  the 
state,  and  the  state  may  prescribe  the  terms 
and  conditions  upon  which  pupils  may  en- 
ter them,  except  that  it  cannot  disregard  the 
constitutional  injunction,  'tuition  shall  be 
without  charge  and  equally  open  to  all.'  It 
may,  as  we  have  seen,  prescribe  the  course  of 
study  that  shall  be  pursued,  and  the  system 
of  instruction  that  shall  be  adopted,  and,  to 
perfect  and  complete  its  control,  it  must 
have  the  power  to  prescribe  the  books  tJiat 
shall  be  used,  and  the  mode  in  which  the 
books  shall  be  obtained.  .  .  .  The 
legislature  simply  commands  that  those  who 
enjoy  the  benefit  of  the  schools  which  it 
maintains  shall  secure  such  books  as  it 
deems  best,  and  in  the  mode  it  regards  as  ex- 
pedient.    Power  thus  asserted  is  exercised 


in  a  matter  which  is  not  of  common  right, 
but  which  concerns  institutions  founded  and 
fostered  by  the  state.  The  regulation,  in  its 
entire  scope,  relates  exclusively  to  the  enjoy- 
ment of  the  privilege  afforded  by  a  system 
of  education  created  and  maintained  by  the 
state  for  the  general  good,  and  it  must  fol- 
low that  the  state  does  have  power  to  make 
the  regulations  effective  by  prescribing  the 
method  which  shall  be  i>ursued  by  those  who 
seek  to  enjoy  the  privilege  it  has  created. 
Certainly,  no  one  will  deny  the  existence  of 
such  a  right,  and,  if  it  does  exist,  it  must  re- 
side in  the  lawmaking  power  of  the  state." 
The  regulation  of  the  mode  of  receiving 
books  by  the  pupils  of  the  common  schools 
is  not  analogous  to  a  regulation  of  general 
property  rights;  for  books  are  peculiar  to 
schools,  and  schools  are  the  property  of  the 
state.  It  is  no  answer  to  this  argument  to 
affirm  that  the  state  may  not  give  one  person 
the  exclusive  privilege  of  selling  fuel,  cloth- 
ing, or  the  like  to  a  community;  for  school 
books  are  unlike  such  property  in  their  chief 
characteristics,  and  the  l^islature  does  not 
assume  to  declare  that  any  person  may  not 
sell  books  to  a  community.  It  simply  as- 
sumes the  power  of  declaring  that  the  person 
whom  the  state  board  of  ^ucation  decides 
is  the  lowest  bidder  shall  have  the  exclusive 

frivilege  of  supplying  its  schools  with  books, 
n  doing  this,  it  does  no  more  respecting 
schools  than  a  private  citizen  does  who  con- 
tracts with  another  to  furnish  him  goods  for 
a  designated  period,  nor  does  it  do  more  re- 
garding schools  than  it  does  with  respect  to 
all  public  institutions  whose  officers  are  au- 
thorized to  give  the  exclusive  privilege  of 
furnishing  groceries,  medicines,  or  other  ar- 
ticles to  the  person  to  whom  a  contract  cov- 
ering a  designated  period  is  awarded ;  for  the 
state  owns  and  maintains  its  schools  just  as 
much  as  it  does  its  public  institutions  of  ev- 
ery kind. 

For  the  reasons  stated,  we  are  of  opinion 
the  act  is  valid  and  constitutional,  and  there 
is  no  error  in  the  judgment  of  the  oourt  he' 
low,  and  it  is  affirmed,  with  costs. 


ILLINOIS    SUPREME   COURT. 


ILLINOIS   CENTRAL    RAILROAD   COM- 
PANY, Appt., 

17. 

Henry  H.  HARRIS. 

(184  111.  67.) 

The  eommunl cation  of  Texas  fever  by 
imferted  cam  to  cattle  transported  tn  them 
renders  the  railroad  company  liable  for  the 
damages. 


(February  10,  1900.) 

APPEiAL  hy  defendant  from  a  judgment  of 
the  Appellate  Court,  Third  District, 
which  affirmed  a  judgment  of  the  Circuit 
Court  for  Champaign  County  in  favor  of 
plaintiff  in  an  action  brought  to  recover 
damages  for  the  loss  of  cattle  shipped  over 
defendant's  road,  from  fever  alleged  to  have 
been  communicated  to  them  from  infected 
cars.    Affirmed. 


Note. — As  to  duty  of  carrier  to  furnish  prop- 
er cars  for  the  transportation  of  live  stock,  see 
Conpland  v.  Housatonic  R.  Co.  (Conn.)  15  L. 
B.  A.  534.  and  Belts  v.  Chicago,  B.  I.  &  P.  B.  Co. 
(Iowa)  26  L.  B.  A.  248. 

On  the  general  subject  of  a  carrier's  liability 
as  to  live  stock,  see  note  to  Duntley  v.  Boston 
A  M.  B.  Co.  (N.  H.)  9  L.  It.  A.  440 ;  also  Benson 
T.  Gray  (Mass.)  13  L.  B.  A.  262. 
48  Lu  R.  A. 


As  to  liability  for  death  of  stock  caused  by 
allowing  salt  water  to  run  through  pens,  see 
Barman  v.  Norfolk  &  W.  B.  Co.  (Va.)  44  L.  B. 
A.  289,  and  note. 

As  to  statutory  duty  with  reference  to  care 
of  stock  during  transportation,  see  Chesapeake 
&  O.  B.  Co.  V.  American  Exch.  Bank  (Va.)  44 
L.  B.  A.  449,  and  note. 
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The  facts  are  stated  in  the  opinion. 

Mr,  John  6.  Drennan,  with  Messrs, 
Wolfe  St  SaTas®,  for  appellant: 

When  circumstantial  evidence  is  relied  on 
to  found  an  inference  as  to  the  main  fact 
the  circumstances  themselves  cannot  be  pre- 
sumed. 

In  such  cases  the  facts  from  which  the  in- 
ference is  to  be  drawn  must  be  proved  by 
direct  evidence  as  if  they  were  the  very  facte 
in  issue. 

Starkie,  Ev.  p.  80;  United  States  v.  Ross, 
92  U.  S.  281,  23  L.  ed.  707;  Globe  Acd,  Ins. 
Co.  V.  Oerisch,  163  111.  629,  46  N.  E.  663; 
Lawson,  Presumptive  £v.  p.  652. 

The  trial  and  appellate  courts  have  fallen 
into  the  error  of  presuming  that  this  car 
carried  infected  cattle,  and  further  presum- 
ing that  they  came  from  an  infected  part  of 
the  country;  and  further  presuming  that 
such  carriage  was  within  a  time  to  have 
communicated  the  disease,  which,  with  the 
circumstances  proved  by  direct  evidence,  en- 
abled them  to  presume  the  car  infected  as 
alleged. 

This  is  not  a  legal  method  of  sustaining  a 
verdict. 

Messrs.  Gere  St  Philbriok  for  appellee. 

CraiSf  J-«  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  from  a  judgment  of  the 
appellate  court  affirming  a  judgment  of  the 
circuit  court  of  Champaign  county,  wherein 
the  appellee  recovered  damages  against  the 
Illinois  Central  Railroad  Company  for  the 
loss  of  a  lot  of  cattle  shipped  by  appellee 
over  appellant's  railroad  in  cars  alleged  to 
have  been  infected  with  a  cattle  disease 
known  as  "Texas  fever."  It  appears  that 
appellee  purchased  114  head  of  cattle  near 
Centralia  and  Edgewood,  in  this  state,  and 
on  September  30,  1898,  shipped  the  cattle, 
in  cars  furnished  by  the  Illinois  Central 
Railroad  Company,  from  those  two  points 
to  Seymour,  Illinois.  When  the  cattle  ar- 
rived at  Seymour  they  were  taken  directly 
from  the  cars  to  the  farm  of  appellee,  and 
turned  into  his  pasture.  On  October  13 
some  5  or  7  of  them  were  sick,  and  the 
symptoms  were  splenic  or  Texas  fever.  The 
114  cattle  that  were  shipped  over  appellant's 
road  were  then  placed  by  themselves.  Sub- 
sequently 26  of  these  cattle  died  of  splenic 
or  Texas  fever.  Thirty-three,  in  all,  were 
affected  with  the  disease. 

At  the  close  of  plaintiff's  evidence,  defend- 
ant asked  the  court  to  give  the  jury  the  fol- 
lowing instruction:  "That,  under  the  law 
and  evidence,  plaintiff  is  not  entitled  to  re- 
cover, and  the  verdict  must  be,  *Not 
guilty.* "  The  court  refused  the  instruc- 
tion, and  defendant  excepted.  The  refusal 
of  the  court  to  give  the  instruction  is  the 
only  question  relied  upon  by  the  appellant 
to  reverse  the  judgment.  In  requesting  the 
court  to  instruct  the  jury  to  find  for  the  de- 
fendant, the  truth  of  plaintiff's  evidence,  and 
all  inferences  to  be  properly  drawn  therefrom, 
were  admitted ;  and,  in  passing  upon  an  ap- 
plication to  take  a  case  from  the  jury,  wc 
48  L.  R.  A. 


do  not  consider  or  pass  upon  the  weight  of 
the  evidence.     Offutt  v.  World's  Columbian 
Eofposition,  175  111.  472,  51  N.  E.  651.    In 
such  case  the  real  question  is  whether  the 
evidence,  with  all  inferences  to  be  properly 
drawn    therefrom,   fairly   tended   to   prove 
plaintiff's  cause  of  action  as  set  out  in  hii 
declaration.    If  it  does,  then  it  is  the  duty 
of  the  court  to  refuse  to  take  the  case  from 
the  jury.  Here,  when  appellee  applied  to  ap- 
pellant, as  a  common  carrier,  to  ship  his 
cattle,  it  was  the  duty  of  appellant  to  fur- 
nish reasonably  safe  cars  in  which  the  cat- 
tle might  be  transported,  and  it  was  also 
the  duty  of  appellant  to  furnish  cars  which 
were  not  infected  with  any  contagious  cat^ 
tie  disease;  and  if  appellant  failed  to  dis- 
charge its  duty,  and  appellee  was  injured  in 
consequence  of  such  failure,  then  appellee 
is  entitled  to  recover  such  damages  as  he 
may  have  sustained.    U<pon  looking  into  the 
record,  it  will  be  found,  from  the  evidence, 
that  the   appellant's  line  of   road  extends 
from  Chicago  to  New  Orleans,  and  that  ap- 
pellant's  cars   in    which    the   cattle   were 
shipped  had  recently  been  used  by  the  com- 
pany in  carrying  other  cattle.    It  also  ap- 
pears that  the  cattle  purchased  by  appellee 
and  shipped  were  native  cattle,  all  raised 
in  the  localities  where  they  were  purchased ; 
that  no  Texas  fever  had  existed  in  those  lo- 
calities  for   more   than   twenty-five  years; 
that  these  cattle  were  shipped  by  the  appel- 
lee from  the  points  where  they  wore  loaded, 
to   Seymour,  Illinois;  that   they  were   un- 
loaded and  immediately  taken  to  appellee's 
pasture;  and,  further,  that  Texas  or  splenic 
fever  ha4  not  existed  or  been  known  at  the 
point  where  these  cattle  were  unloaded,  or 
at  the  pasture  of  appellee  where  the  cattle 
were  put,  or  in  that  section  of  the  country, 
for  more  than  twenty-five  years  last  past; 
that  the  cattle  for  which  a  recovery  was 
asked  died  of  Texas  fever.     From  the  fact^ 
thus  established,  the  logical  inference  would 
be  that  the  disease  of  which  the  cattle  died 
was  communicated  to  them  from  appellant's 
cars,  infected  by  the  germs  of  the  disease 
which  were  in  the  cars.     The  evidence  points 
to  no  other  source  from  which  the  disease 
could  have  been  communicated  to  the  cat- 
tle.   The  evidence  demonstrates  to  a   cer- 
tainty that  the  cattle  could  not  have  con- 
tracted the  disease  before  they  entered  ap- 
pellant's cars.    It   also   establishes    beyond 
dispute    that    they    did    not   contract    the 
disease  after  they  left  the  cars.     Such  being 
the  case,  the  cattle  must  necessarily  have 
contracted   the   disease  on   the   cars,    from 
germs  which  had  been  left  in  the  cars  from 
recent  shipments.     We  think,  therefore,  the 
jury  were  fully  warranted  in  finding  from 
the  evidence  that  appellant's  cars  were  in- 
fected with  the  disease,  and  that  it  was  com- 
municated to  plaintiff's  cattle  in  the    cars. 
From  what  has  been  said,  it  follows  that 
the  court  did  not  err  in  refusing  appellant's 
instruction. 

The  judgment  of  the  Appellate  Court  will 
be  affirmed. 


IM. 


Skattlk  National  Bakk  ▼.  Jonbs. 
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SEATTLE  NATIONAL  BANK,  Reapt., 

V, 

Daniel  JONES,  Impleaded  with  George  K. 
Carter  et  al.,  Appts, 

(18  Wash.  281.) 

1.    laeonalsteiit  defeases  eaaaot  stand 

when  tbe  admission  of  the  troth  of  one  necea- 
sarilj  proves  the  falsity  of  the  other. 
%  Tlie  denial  of  an  allegation  bx  a 
general  denial  Is  nnlllfled  so  that  proof 
of  the  allegation  Is  unoecessary  by  a  special 
STerment  in  an  afflrmatlve  defense  of  the 
truth  9t  the  allegation  which  had  been  de- 
nied. 

(December  24,  1805.) 


APPEAL  by  defendant  Jones  from  a  judg- 
ment of  the  Superior  Court  for  King 
County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  the  amount  of  certain 
promissory  notes  and  to  foreclose  a  mort- 
gage.   Affirmed. 

Tbe  facts  are  stated  in  the  opinion. 

Messrs.  Thompaon,  Edaen,  A  Humph- 
ries, with  Messrs.  James  I«eddy  and 
Gleaaon  St  Babeook,  for  appellants: 

The  respondent  bank  alleged  in  its 
amended  complaint  that  prior  to  the  ma- 
turity of  the  notes  in  suit  the  said  Grif- 
fith, Bluett,  and  Remsburg,  as  such  com- 
mittee, for  a  valuable  consideration,  duly 
indorsed  and  delivered  the  said  promissory 
notes  to  it,  and  it  became,  ever  since  has 


Vote. — Right  to  plead  inconsistent  defenses. 

I.  Scope  of  note. 

II.  Inconsistency  in  single  plea. 
III.  Original  common-law   rule  as    to   incon- 
sistency between  pleas. 
TV.  The  rule  under  the  statute  of  Anne. 

a.  With  reference  to  inconsistent  facts. 

b.  With  reference  to  different  modes  of 

trial. 
c   Relaxation  of  the  rule. 
T.  The  rule  in  equity. 
VI.  The  rule  under  reform  procedure. 

a.  OenenU  statement  of  the  doctrine. 

b.  What  defenses  are  inconeistent. 

1.  Distinction     Itetween    inconsist- 

ency in  fact  and  inconsistency 
by  implication  of  law. 

2.  Test  as  to  what  inconsistency  is 

ohfectiondble. 
«.   Application  of  tJie  rule  to  particular 
fictions. 

1.  Actiont  pertaining  to  contracts 

generally. 

2.  Actions  pertaining  to  bills  and 

notes. 
8.  Actions  pertaining  to  salce. 
4.  Actions  pertaining  to  negligence 

and  for  assault. 
6.  Actions   pertaining   to   personal 

property. 

6.  Actiofis  pertaining  to  realty. 

7.  Actions  for  libel  or  slander. 
8.  Miscellaneous  actions. 

▼n.  Effect  of  inconsistency  as  a  waiver  or  ad- 
mission. 

a.  TfiS  prevailing  rule. 

b.  Batceptions  to  the  rule. 

c.  Explanation  of  the  apparent  conflict. 
Till.  Jneonsistency,  how  taken  advantage  of. 

IX.  Conclusion, 


I.  Bcope  of  note. 

This  note  Is  confined  to  the  question  of  Incon- 
sistencies in  tbe  same  pleading,  either  in  the 
same  or  different  counts.  The  question  ander 
common-law  practice  as  to  the  effect  of  plead- 
taig  In  abatement  and  In  bar  turns  npon  the 
theory  that  a  plea  in  bar  Is  a  waiver  of  a  plea 
In  abatement,  and  not  npon  any  Idea  of  Incon- 
rtstency,  and  is  not  therefore  Included,  and  the 
reason  why  general  and  special  pleas  in  the  same 
answer  are  sometimes  held  Improper  is  based 
upon  the  language  of  the  statute  providing  that 
a  party  may  plead  generally  or  specially,  rather 
than  on  aoy  idea  of  Inconsistency.  And  the 
qnestlon  of  difference  between  pleas  and 
48  L.  R.  A. 


amended  pleas  and  subsequent  pleadings  by  the 
same  party  is  one  of  departure  rather  than  in- 
consistency, and  cases  with  reference  to  such 
pleas  are  not  included  In  this  note,  unless  it  ap- 
pears In  the  particular  case  that  the  question  of 
consistency  was  Involved. 

II.  Jnconsistency  in  single  plea. 

Neither  under  the  old  common-law  practice, 
nor  under  the  statute  of  Anne,  adopted  by  near- 
ly if  not  all  the  states  as  common  law,  nor  un- 
der the  Codes  of  the  different  states,  did  the 
general  rule  that  a  defendant  may  make  as 
many  defenses  as  be  sees  proper,  and  that  the 
pleas  are  not  objectionable  because  of  repug- 
nancy or  Inconsistency,  apply  to  single  pleas; 
a  single  plea  was  always  required  to  be  consis- 
tent with  itself.  Ansley  v.  Bank  of  Piedmont, 
113  Ala.  467,  21  So.  69 ;  Hensley  v.  Tartar,  14 
Cal.  COS;  Bell  v.  Brown,  22  Cal.  671;  Buhne 
V.  Corbett,  48  Cal.  264  ;  People  em  rel.  Crawford 
V.  Lotbrop,  8  Colo.  428;  Tucker  v.  Edwards,  7 
Colo.  209,  8  Pac.  233;  Hcllroy  v.  Buckncr,  35 
Ark.  556 ;  Hlllebrant  v.  Booth,  7  Tex.  499 :  Por- 
ter V.  McCreedy,  Code  Rep.  N.  S.  88 ;  Budding- 
ton  V.  Davis,  6  now.  Pr.  401. 

And  a  plea  in  an  answer  which  is  open  to 
two  intendments  Is  to  be  construed  most  strong- 
ly against  the  defendant.  United  States  ▼. 
Linn.  1  How.  104,  11  L.  ed.  64 ;  Fowler  v.  Dav- 
enport, 21  Tex.  620,  dictum. 

And  an  atUdavit  of  defense  admitting  at  the 
outset  an  indebtedness  of  a  certain  amount  to 
tbe  plaintiff,  but  asserting  in  conclusion  tbat 
tbe  defendant  does  not  owe  the  plaintiff  a  cent, 
is  clearly  contradictory,  and  Judgment  will  be 
entered  notwithstanding  the  affidavit.  Kelly  v. 
Singer  Mfg.  Co.  4  Pa.  Dist.  R.  440. 

So,  a  claim  for  damages  es  contractu  cannot 
be  set  up  as  a  defense  in  an  answer,  and  be 
united  in  the  same  plea  with  a  claim  of  tort. 
Ansley  v.  Bank  of  Piedmont,  118  Ala.  467,  21 
So.  59. 

And  a  denial  of  a  corrupt,  usurious,  and 
Illegal  agreement,  or  of  a  device,  shift,  or  con- 
trivance to  evade  the  usury  laws,  can  have  lit- 
tle or  no  effect,  If,  from  the  facts  which  are  ad- 
mitted, It  follows  that  the  statute  has  been 
violated;  and  such  denials  cannot  be  deemed 
denials  of  matters  of  fact,  but  are  denials  of 
inferences  of  law  from  the  facts  only.  Manice 
V.  New  York  Dry  Dock  Co.  8  Edw.  Ch.  144. 

And  while  civil  death  abates  an  action  for 
personal  tort,  an  answer  averring  that  the  de- 
fendant Is  civilly  dead  contains  two  contradic- 
tory averments,  it  being  a  fiction  of  law  that 
the  act  of  answering  by  a  defendant,  though  by 
12 
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beeiii  and  now  is,  the  owner  and  holder  of 
said  promissory  notes.  These  allegations 
are  denied  by  the  appellant  in  his  amended 
answer,  and,  before  a  recovery  can  be  had 
against  him,  the  allegations  of  the  complaint 
must  be  proved  as  alleged. 

Tullia  V.  Shannon,  3  Wash.  710,  29  Fac. 
449;  Spioer  v.  Bmith,  23  Mich.  96. 

The  members  of  the  committee  are  joint 
payees,  and  each  must  sign. 

1  Dan.  Neg.  Inst.  4th  ed.  99  684,  701a, 
704;  Ryhiner  v.  Feiokert,  92  111.  305,  34  Am. 
Rep.  130;  Uaydon  v.  yicoletti,  18  Nev.  290, 
8  Pac.  473. 

The  word  "committee"  is  mere  descrtp- 
tio  pei'sonoB,  and  implies  no  authority  in 
one,  even  the  chairman,  to  act  for  others. 

1  Dan.  Neg.  Inst.  4th  ed.  §  403. 

Extension  of  time  of  payment  given  to  a 

?rincipal  debtor  for  a  consideration  moving 
rom  him,  without  the  knowledge  or  consent 


of  the  surety, — accommodation  maker,- 
leases  the  accommodation  maker. 

2  Randolph,  Ck>m.  Paper,  §9  474,  960; 
Westervelt  v.  Freeh,  33  N.  J.  Eq.  451;  Bar- 
ron V.  Cody,  40  Mich.  259;  Smith  v.  SheU 
den,  35  Mich.  42,  24  Am.  Rep.  529;  Byers  t. 
Franklin  Coal  Co,  106  Mass.  131 ;  Child  v. 
Eureka  Powder  Worka^  44  N.  H.  354;  Cum- 
minga  v.  LittUiy  45  Me.  183;  Cheater  ▼. 
Dorr,  41  N.  Y.  279;  Firat  Nat,  Bank  v. 
Leavitt,  65  Mo.  662;  Firat  Nat.  Ba/nk  t. 
Harria,  7  Wash.  139,  34  Pac  466;  Warbur^ 
ton  v.  Ralph,  9  Wash.  537,  38  Pac.  140;  2* 
Dan.  Neg.  Inst.  9  1332o;  Hoffman  v.  Butler, 
105  Ind.  372,  4  N.  E.  681 ;  Guild  y.  Butler, 
127  Mass.  386;  Meggett  v.  Baum,  57  Miss. 
22. 

Meaara,   Carr   S^   Freaton   and   W.   B. 
Bell,  for  respondent: 

That  Griffith  was  authorized  to  discount 
the  notes  cannot  be  doubted  on  the  evidence. 


attorney,  Is  a  conclusive  averment  that  he  Is 
neither  civilly  nor  physically  dead,  and  there- 
fore the  averin^nt  that  he  Is  civilly  dead  must 
be  deemed  untrue.  Freeman  v.  Frank,  10  Abb. 
Pr.  370. 

And  a  demurrer  admits  the  allegations  In 
the  answer  when  contradictory  only*  when  the 
law  adjudges  them  to  be  true,  and  therefore  it 
does  not  admit  the  allegation  of  a  defendant  In 
his  answer  that  he  Is  civilly  dead.     Ibid. 

So,  a  scilicet  repugnant  to  the  matter  pre- 
cedent to  it  is  void  on  demurrer,  as  well  as  after 
verdict."   Cutler  v.  Southern,  1  Lev.  194. 

And  a  plea  in  an  action  on  a  note,  of  failure 
of  consideration,  alleging  that  the  consideration 
of  the  note  has  failed,  or  that  it  was  given  on 
the  purchase  of  certain  notes,  accounts,  and 
land  papers  belonging  to  the  plaintiff's  intes- 
^  tate,  which  were  sold  by  her  at  public  sale,  and 

that  there  was  no  sale  or  delivery  by  the  plain- 
tiff of  anything  whatever,  and  that  the  consid- 
eration of  the  note  was  entirely  different  from 
that  before  alleged,  is  in  itself  inconsistent,  and 
Is  rightly  rejected  by  the  court.  Hillebrant  v. 
Booth,  7  Tex.  499. 

And  a  paragraph  of  an  answer  in  an  action  on 
a  note  In  which  a  denial  that  the  note  had  any 
consideration  to  support  it  appears  in  direct 
connection  with  a  plea  of  non  eat  factum  is  In- 
consistent with  Itself,  making  It  the  duty  of  the 
court  to  require  the  defendant  to  paragraph  the 
answer  so  as  to  enable  the  plaintiff  to  know 
what  defenses  are  being  relied  on  ;  and  where  he 
objects  to  striking  out  the  paragraph,  and  to 
filing  a  reply  to  it,  and  his  objection  Is  sus- 
tained, the  only  Issue  Is  that  of  non  eat  factum, 
and  a  Judgment  non  obstante  veredicto  on  the 
ground  that  the  defense  of  want  of  considera- 
tion was  confessed  should  not  be  granted.  Mulll- 
kin  ▼.  Mulllkin,  15  Ky.  L.  Rep.  612,  25  S.  W. 
508. 

A  denial  of  the  full  amount  claimed  In  an  ac- 
tion, however,  and  an  admission  of  a  certain 
amount  to  be  due,  and  a  tender  of  that  amount, 
constitute  but  a  single  defense,  and  the  allega- 
tions cannot  be  separated,  and  are  not  subject 
to  objection  for  Inconsistency.  Spencer  v. 
Tooker,  12  Abb.  Pr.  853. 

III.  Original  common-law  rule  aa  to  inoonaiat- 
ency  between  pleaa.' 

The  original  common-law  rule,  strictly  ob- 
served for  ages,  was  that  a  defendant  could 
plead  only  one  plea  without  Infringing  the  rule 
against  duplicity.  Auburn  &  O.  Canal  Co.  v. 
Leitch,  4  Denlo,  66.  This,  of  course,  brought 
48  L.  R.  A. 


every  pleading  by  a  defendant  directly  within 
the  rule  laid  down  In  aupra,  I.,  that  a  single 
plea  must  not  be  Inconsistent  with  itself.  Tbls- 
orlglnal  common-law  rule  of  pleading,  however, 
is  entirely  obsolete,  having  been  entirely  super- 
seded by  statutory  enactments,  and  the  cases 
laying  it  down  and  supporting  it  have  therefore- 
been  omitted  from  this  note,  and  the  rule  itself 
Is  of  Importance  only  with  reference  to  the  ori- 
gin and  history  of  existing  rules. 

IV.  The  rule  under  the  atatute  of  Anne, 
a.  With  reference  to  ^conaiatent  facta. 

By  the  statute  of  4  Anne,  chap.  16,  I  4,  it 
was  provided  that  "It  shall  be  lawful  for  any  de- 
fendant or  tenant  in  any  action  or  suit,  or  for- 
any  plaintiff  in  replevin  in  any  court  of  record, 
with  leave  of  the  court,  to  plead  as  many  sev- 
eral matters  thereto  as  he  shall  think  neces- 
sary for  his  defense." 

This  statute  superseded  the  criglnal  common- 
law  rule,  and  has  since  substantially  remained 
the  rule  ot  pleading  In  England,  and  was 
adopted  by  most.  If  not  all,  of  the  United  States 
as  common  law,  and  probably  still  remains  the 
rule  of  pleading  In  such  states  as  have  retained, 
the  common-law  system.  The  cases  decided 
under  It  therefore,  though  arising  In  states  In 
which  It  has  been  superseded  by  the  enactment 
of  Codes,  are  still  authoritative,  and  they  are 
here  included  so  far  as  they  bear  upon  the  ques- 
tion of  Inconsistent  defenses. 

Under  these  rules  of  pleading  a  defendant 
might  set  up  any  number  of  grounds  of  defense 
which  are  not  Inconsistent  with  each  other. 
Yocum  V.  Morice,  4  Phlla.  100;  Auburn  St  O. 
Canal  Co.  v.  Leitch,  4  Denlo,  65. 

But  the  courts  exercised  a  controlling  power 
over  a  defendant  who  sought  to  plead  Incon- 
sistent matters,  and  It  was  discretionary  with 
them  to  receive  or  reject  the  Inconsistent  pleas 
which  were  tendered.  Furniss  v.  Ellis,  2  Brock. 
14,  Fed.  Cas.  No.  6,162 ;  Lincoln  v.  Wllamowlcz. 
7  Ark.  878,  dictum;  Com.  v.  Myers,  1  Va.  Cas. 
188,  dictum;  Jenkins  v.  Edwards,  6  T.  R.  07. 

And  It  has  been  said  that  the  court  would 
take  care  not  to  permit  a  defendant  to  plead  In- 
consistently.    Com.  V.  Myers,  1  Va.  Cas.  188. 

And  it  would  appear  to  have  been  the  rale 
of  the  earlier  cases  under  that  statute  that  In- 
compatible pleas  were  not  to  be  allowed,  wheth- 
er the  inconsistency  was  one  of  fact,  consist- 
ing of  an  express  contradiction,  or  one  of  law, 
arising  from  admissions  by  implication  of   law- 
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Auihoritj  to  discount  such  paper  includes 
authoritj  to  indorse  it. 

Merchants  Bank  ▼.  Central  Bank,  1  Oa. 
418,  44  Am.  Dec.  665;  Story,  Agency,  S§  59, 
77;  Bayley,  Bills  &  Notes,  5tli  ed.  chaps.  2, 
7;  Mechem,  Agency,  §  391. 

The  general  allegations  in  a  pleading  give 
way  to  special  allegationfi  upon  the  same 
subject. 

Moyer  T.  Fort  Wayne,  0.  d  L.  R.  Co.  132 
Ind.  88,  31  N.  £.  567;  Queen  Ins,  Co,  ▼. 
audnut  Co,  8  Ind.  App.  22,  35  N.  £.  397. 

A  general  or  specific  denial  in  an  answer 
is  always  controlled  by  an  affirmative  alle- 
gation inconsistent  with  it. 

Derby  v.  Gallup,  *5  Minn.  119,  Gil.  85; 
Miller  v.  Larson,  17  Wis.  625;  School  Diat. 
No.  27  ▼.  Holmes,  16  Neb.  486,  20  N.  W.  721 ; 
Dickson  ▼.  Cole,  34  Wis.  626;  Sexton  t. 
Rhames,   13   Wis.   104;    Marof  v.   Cross,  26 


Jones  &  S.  221,  9  N.  Y.  Bupp.  720;  Blaxwell, 
Ck)de  PI.  p.  396;  Hart  well  v.  Page,  14  Wis. 
52;  Farrell  v.  Hennesy,  21  Wis.  633;  Ya- 
kima Nat.  Bank  ▼.  Knipe,  6  Wash.  348,  33 
Pac  834. 

The  rights  of  the  respondent  with  respect 
to  these  notes  are  determined  by  the  facts 
known  to  it  at  the  time  it  took  the  paper^ 
and  the  manner  in  which  it  took  i^  and  the 
amount  paid  for  it. 

Bank  of  Montgomery  County  v.  Walker,. 
9  Serg.  &  R.  229,  11  Am.  uec  709;  Fentum 
V.  Pocock,  5  Taunt.  192;  Manley  t.  Boycott 
2  El.  A  Bl.  46;  White  v.  Hopkins,  3  Watte  & 
S.  99,  37  Am.  Dec.  642 ;  Walker  v.  Bank  of 
Montgomery  County,  12  Serg.  &  R.  383; 
Lord  V.  Ocean  Bank,  20  Pa.  384,  59  Am. 
Dec.  728;  Stephens  v.  Monongahela  Nat, 
Bank,  88  Pa.  157,  32  Am.  Rep.  438. 

The  giving  of  the  debtor's  own  note,  bill, 


requisite  to  the  introduction  of  new  matter  In 
defense. 

Thus,  where  facts  are  alleged  In  an  answer, 
which  from  their  nature  must  be  within  the  per- 
sonal knowledge  of  the  defendant,  and  which  If 
true  are  a  complete  answer  to  the  claim,  he 
will  not  be  permitted  to  set  up  In  addition  an- 
otber  set  of  facts  Inconsistent  with  the  previous 
defenses,  but  will  be  required  to  elect  upon 
which  he  will  rely.  Arnold  v.  Dlmon,  4  Sandf. 
680- 

And  matter  In  avoidance  cannot  be  set  up  In 
an  answer  when  the  matter  It  seeks  to  avoid  Is 
denied.  Roe  v.  Rogers,  8  How.  Pr.  856 ;  Arthur 
V.  Brooks.  14  Barb.  533. 

And  a  plea  of  tender  cannot  be  pleaded  with 
the  general  Issue  to  the  whole  declaration  be- 
cause the  tender  confesses  the  amount  due. 
Williams  T.  Harris,  2  How.  (Miss.)  627,  dic- 
tum. 

So,  m  defendant  In  an  action  on  a  bond  was 
not  permitted  to  plead  non  est  factum  and  a 
tender  as  to  part.  Jenkins  v.  Edwards,  6  T. 
H.  97. 

And  the  pleas  of  non  est  factum  and  tender, 
In  an  action  of  covenant  for  the  nonpayment  of 
rent,  were  inconsistent,  and  could  not  be  united 
in  the  same  answer.  OrglU  v.  Kemshead,  4 
Tannt.  459. 

Non  a9sump8it  or  non  est  factum  and  a  tender 
were  not  permitted  to  be  pleaded  together  on 
the  ground  that  the  one  goes  to  deny  any  cause 
of  action  and  (he  other  admits  It,  and  that  if 
the  general  Issue  sbould  be  found  for  the  defend- 
ant It  would  appear  on  the  record  In  the  action 
of  assumpsit  that  no  debt  was  due,  in  the  face  of 
the  defendant's  admission  by  the  plea  of  tender 
that  something  was  due;  that  there  never  ex- 
isted such  a  bond  as  that  declared  on,  when 
the  plea  of  tender  admits  something  to  be  due 
on  that  very  bond.  Union  Bank  t.  RIdgely,  1 
Harr.  ft  G.  324,  dictum. 

And  a  mandamus  would  not  Issue  from  the 
Supreme  Court  of  the  United  States  to  a  district 
Judge  directing  him  to  restore  to  the  record  a 
plea  of  tender  which  had  been  filed  together 
with  a  plea  of  non  est  factum,  Ea  parte  Dav- 
enport. 6  ret.  661,  8  L.  ed.  537. 

And  pleas  of  non  est  factum  and  solvit  post 
diem  In  debt  on  a  bond  were  Incompatible,  and 
could  not  be  pleaded  together.  Fox  v.  Chan- 
dler, 2  W.  Bl.  905 :  Arnold  v.  Baas,  2  W.  Bl.  003. 
So.  an  allegation  in  an  action  for  trespass 
that  the  lands  In  suit  were  copyhold,  and  anoth- 
er allegatfon  that  they  were  descendible,  were 
Inconsistent  and  repugnant.  Hutchinson  v. 
Jackson,  2  Lut.  No.  1324. 
48  Lu  R.  A. 


And  a  plea  In  an  action  for  trespass  and  false 
imprisonment  that  the  plaLntlfT  was  an.  alien 
enemy  could  not  be  united  with  a  special  justifi- 
cation that,  the  plaintiff  having  committed  a 
felony,  the  defendant  gave  him  In  charge  of  a 
constable  to  be  taken  before  a  magistrate. 
Truckenbrodt  t.  Payne,  12  East,  206. 

The  defendant  In  an  action  for  trespass 
should  have  confessed  the  trespass  If  he  meant 
to  Justify  or  avoid  It,  or  denied  It  altogether. 
The  genera]  Issue  and  a  Justification,  as  these 
defenses  were  understood  before  the  enactment 
of  the  Code,  could  not  be  united  In  the  same 
answer,  as  both  could  not  be  true  at  the  same 
time.     Royce  v.  Brown,  8  How.  Pr.  891. 

So,  in  Prinnel  v.  Preston,  Barnes's  Notes, 
851,  which  was  a  motion  for  leave  to  plead  not 
guilty  and  a  license  In  trespass.  It  was  said  that 
the  court  has  never  admitted  not  guilty  and  a 
release  of  a  particular  trespass,  though  it  has 
admitted  not  guilty  and  a  general  release  where 
an  alQdavit  was  produced  ;  but  the  motion  seems 
to  have  been  decided  upon  the  absence  of  an  afll- 
davit  showing  the  necessity  of  both  defenses. 

Likewise,  a  plea  In  bar  on  a  writ  of  entry 
sur  disseisin  under  leave  to  plead  double  of  the 
general  issue,  that  the  demandant  was  never 
seised  of  {he  demsnded  premises  in  manner  and 
form  as  he  In  his  declaration  has  alleged,  where 
the  answer  contained  a  previous  plea  of  the 
general  issue  of  nul  disseisin,  which  was  Joined 
by  the  demandant,  was  bad  and  subject  to  de- 
murrer as  putting  In  Issue  a  fact  which  must  be 
proved  under  the  first  Issue.  Martin  v.  Woods, 
6  Mass.  6. 

And  where  an  answer  to  a  bill  filed  for  an 
account  for  tithes  sets  up  certain  yearly  pay- 
ments as  moduses.  but  insists  that  if  tbe  same 
for  any  reason  were  not  good  and  valid  moduses 
from  time  immemorial  they  must  be  taken  to 
have  been  payable  as  a  good  and  valid  real 
composition  made  with  the  assent  of  ail  the  par-, 
ties,  the  two  allegations  are  inconsistent,  and 
the  latter  branch  cannot  be  rejected  as  surplus- 
age, but  must  be  taken  as  an  admission  en- 
titling the  plalntiir  to  a  decree.  Jesus  College 
T.  Gibbs,  1  Younge  &  C.  Rxch.  160. 

And  leave  to  plead  double  was  not  granted 
under  the  statute  of  Anne,  where  the  plain- 
tiff's title  to  an  advowson  was  traced  through 
a  period  of  two  centuries,  and  the  defendant's 
claim  arose  on  the  alleged  invalidity  of  a  partic- 
ular deed  so  as  to  permit  the  defendant  to  tra- 
verse all  the  allegations  In  the  declaration,  or 
to  plead  more  pleas  than  were  necessary  to  con- 
test that  particular  deed.  Gully  v.  Bxeter,  5 
Bing.  42. 
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or  check,  or  the  note,  bill,  or  check  of  a  third 
person,  to  meet  an  antecedent  indebtedness, 
is  prima  facie  not  a  payment  or  discharge 
of  such  indebtedness. 

First  Nat.  Bank  v.  Newton,  10  Colo.  161, 
14  Pac.  428 ;  Byrne  v.  Van  Hoeaen,  6  Johns. 
66;  Jaffrey  t.  Comiahy  10  N.  H.  505;  Wood- 
ward V.  Milce,  24  N.  H.  289;  Collins  v.  Daw- 
ley,  4  Colo.  141,  34  Am.  Rep.  72;  Hart  ▼. 
Boiler,  15  Serg.  &  R.  162,  16  Am.  Dec.  536; 
Sutton  V.  The  Albatross,  2  Wall.  Jr.  327, 
Fed.  Cas.  No.  13,645;  Fiokling  t.  Brewer,  38 
Ala.  685;  White  v.  Jones,  38  III.  159;  Mat- 
thews v.  Dare,  20  Md.  248;  Bohiliing  y. 
Dttr«*.  42  Pa.  126;  McMurray  v.  Taylor,  30 
Mo.  263,  77  Am.  Dec  611;  Kephart  t. 
fiwto&er,  17  Iowa,  240;  Welch  v.  Allington, 
23  Cal.  322;  Pe<er  v.  Beverly,  10  Pet.  662, 
9  L.  ed.  534 ;  Sheehy  t.  MandeviUe,  6  Cranch, 
253,  3  L.  ed.  215;  7^  iTim&aU,  3  Wall.  45, 
sub  nom,  Dunoon  v.  KimbaU,  18  L.  ed.  54. 


Dvaliary  J.,  delivered  the  opinion  of  the 

court: 

This  case  was  originally  begun  by  the  re- 
spondent in  the  equity  depar&nent  of  King 
county,  but,  some  questions  of  fact  arising 
for  determdnation  between  the  appellant  and 
the  respondent,  it  was  transferr^  to  the  law 
department  in  the  superior  court  of  said 
county.  The  notes  in  suit  were  made  by  the 
appellant  as  a  subscription  in  aid  of  an  en- 
terprise in  which  he  and  a  number  of  other 
persons  were  interested,  vie.,  the  building  of 
a  boulevard  along  the  west  shore  of  Lake 
Union.  At  a  meeting  of  those  interested  in 
the  enterprise,  at  which  appellant  was 
present,  he  subscribed  $2,500  towards  carry- 
ing on  the  enterprise,  and  a  committee  was 
elected  and  appointed  by  the  meeUng  as  an 
executive  committee  to  have  full  charge  and 
control  of  the  work.  This  committee  con- 
sisted of  L.  H.  Griffith,  Edward  Bluett,  and 


SOt.a  plea  of  nan  eat  factum,  denying  the  eze- 
cation  of  a  deed,  and  a  plea  of  conditions  per- 
formed, admitting  its  execution,  cannot  be 
pleaded  together.     Pope  v.  Latham,  1  Ark.  66. 

Nor  can  payment  and  non  eat  factum  be 
pleaded  to  a  deed.  Com.  v.  Myers,  1  Ya.  Cas. 
188,  dictum. 

And  an  averment  In  an  answer  in  an  action 
en  a  delivery  bond  that  all  the  defendant's  prop- 
erty was  not  worth  $100  was  inconsistent  with 
a  snbseqaent  averment  that  his  property,  ezcla- 
slve  of  that  levied  on,  did  not  amount  in  value 
to  $100,  and  rendered  the  answer  subject  to  ob- 
jection by  demurrer.  Barber  v.  Summers,  6 
Blackf.  330. 

So,  a  plea  of  tender  In  an  action  on  contract 
admitted  the  contract  to  the  extent  of  the  sum 
tendered,  and  was  therefore  Inconsistent  with 
a  denial  of  the  whole  demand,  and  the  two 
pleas  cannot  be  united  in  the  same  answer. 
Chew  V.  Close,  9  Phila.  211. 

And  the  defendant  In  an  action  in  assumpsit 
could  not  plead  non  aaaumpait  of  all  the  counts, 
and  a  tender  as  to  a  part  of  them.  Dowgall  v. 
Bowman.  3  Wila  146 ;  Maclellan  v.  Howard,  4 
T.  R.  195. 

The  reason  for  the  rule  being  tfiat  if  the 
general  issue  should  be  found  under  such  plea 
for  the  defendant,  it  would  then  appear  on  the 
record  that  no  debt  was  due,  and  yet  that  the 
defendant  admitted  something  to  be  due.  Mac- 
lellan  v.  Howard,  4  T.  R.  195. 

But  where  a  defendant  in  an  action  of  as- 
sumpsit pleaded  non  aaaumpait  and  payment  or 
set-oir,  failure  on  his  part  to  prove  set-off  was 
not  an  acknowledgment  of  the  plaintiff's  debt 
which  the  plaintiff  might  give  in  evidence. 
Aogers  v.  Old,  6  Serg.  &  R.  411. 

So,  a  plea  of  tender  in  an  action  for  debt  ad- 
mitted that  the  plaintiff  had  a  locua  atandi  in 
court  as  to  part  of  the  demands,  and  a  plea,  of 
alien  enemy  denied  that  he  had  any  right  to 
stand  in  court  or  to  recover  anything,  and  the 
two  were  therefore  repugnant,  and  could  not 
stand  together.  Shombeck  v.  De  La  Cour,  10 
Bast,  326. 

And  where  several  defendants  In  an  action 
of  debt  had  Joined  in  pleas  In  bar,  one  of  them 
could  not  afterwards  sever  and  put  in  a  plea 
going  to  his  personal  discharge  as  a  discharge 
onder  the  insolvent  act.  Andrus  v.  Waring,  20 
Johna  153. 

Nor  was  a  plea  in  an  action  upon  a  promis- 
sory note  admitting  part  of  the  sum  sued  for, 
taken  in  connection  with  a  plea  of  the  general 
Issue  and  of  failure  of  consideration,  good  on 
48  L.  R.  A. 


demurrer,  as  It  was  incompatible  with  them  all. 
Williams  V.  Harrla  2  How.  (Miss.)  627. 

And  where  defendant  sued  upon  a  promissory 
note  pleads  the  general  issue  with  notice  of  set- 
off, and  at  a  later  stage  puts  in  a  special  plea 
puia  darrein  continuance,  and  sets  up  a  com- 
position made  with  the  plaintiff  and  other  credi- 
tors under  the  bankruptcy  act,  by  Interposing 
the  second  plea,  he  abandons  the  first,  and 
places  the  issue  oi  the  suit  entirely  on  the  new 
plea,  the  second  plea  being  virtually  a  con- 
fession of  the  cause  of  action ;  and  In  such  case 
an  award  of  final  Judgment  In  favor  of  the 
plaintiff  Is  the  legitimate  result  in  point  of  law. 
Whittemore  v.  Stephens,  48  Mich.  674,  12  N. 
W.  858. 

And  a  plea  In  an  action  by  the  drawer  against 
the  acceptor  of  a  bill  of  exchange,  that  before 
the  acceptance  it  was  agreed  between  the  plain- 
tiff and  defendant  that  the  plaintiff  should  con- 
sign certain  goods  to  a  designated  person,  and 
that  out  of  the  proceeds  of  such  goods  the  plain- 
tiff should  direct  the  consignee  to  pay  to  the 
defendant  the  amount  of  the  bill,  and  that  if  the 
proceeds  should  not  arrive  in  the  country  when 
the  bill  was  due  the  plaintiff  should  renew  the 
bill,  alleging  that  they  did  not  arrive  at  that 
time,  and  that  the  plaintiff  declined  to  renew, 
and  that  it  was  thereupon  agreed  that  the  de- 
fendant should  direct  the  consignee  to  pay  the 
whole  of  the  proceeds  to  the  plaintiff,  and  that 
such  direction  and  payments  were  made  pur- 
suant thereto.  Is  repugnant  to  another  plea  in 
the  same  answer,  that  the  defendant  had  not 
received  any  consideration  for  the  payment  of 
the  bill,  and  the  answer  Is  subject  to  special  de- 
murrer. Byas  V.  Wylle,  1  Cromp.  M.  A  R.  686, 
8  Dowl.  P.  C.  524,  5  Tyrw.  877.  1  Gale,  60. 

So,  In  Chltty  v.  Hume,  13  East.  255,  which 
was  an  action  on  a  bond  in  which  the  defendant 
caused  delay  by  Insisting  upon  oyer  of  the  orig- 
inal instead  of  a  sworn  copy  of  the  bond,  and 
pleaded  by  leave  of  the  court  non  eat  factun^, 
solvit  ad  diem,  and  aolvit  poat  diem,  the  court 
In  view  of  the  delay,  and  of  the  further  delay 
which  might  be  occasioned  by  taking  the  depoai- 
tions  of  subscribing  witnesses  in  a  foreign  coun- 
try, and  upon  an  aflldavit  that  part  payments 
had  been  made,  rescinded  the  rule  for  pleadlas 
double  in  order  to  make  the  defendant  elect 
to  stand  either  upon  his  plea  oi  non  eat  factuaa^ 
or  of  payment. 

And  in  Anderson  v.  Anderson,  2  W.  Bl.  115T. 
leave  to  plead  in  dower  that  the  deceased  wwlm 
not  seised  of  the  premises  in  which  dower  wa.s 
claimed,  together  with  a  plea  denying  the  i 
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C.  E.  Remslmrg.  The  committee,  through 
Ha  mAnag«r,  Griffith,  afterwards  sold  iSie 
aotes  given  by  appellant  to  respondent,  the 
Seattle  National  Bank.  The  notes  were 
made  payable  to  the  order  of  the  members 
of  the  committee.  One  of  the  notes  sued  on 
is  a  renewal  of  the  note,  made  payable  three 
months  after  its  date.  The  renewal  was 
made  after  the  maturity  of  the  original  note, 
and  while  it  was  held  by  respondent.  The 
other  note  was  made  payable  six  months 
after  date.  Griffith  indorsed  on  the  back  of 
each  note  the  following:  'li,  H.  Griffith, 
Edward  Bluett^  C.  £.  Remsburg,  Committee, 
by  L.  H.  Griffith,  Chairman,"  and  delivered 
them,  so  indorsed,  to  the  respondent,  and 
received  from  the  respondent  the  sum  of  $2,- 
500,  the  full  face  of  the  notes.  This  money 
was  deposited  to  the  credit  of  the  treasurer 
of  the  boulevard  enterprise,  and  was  ex- 
pended    in     prosecuting     that     enterprise. 


George  R.  Carter  and  Nellie  Phinney,  as  the 
executrix  of  the  last  will  and  testament  of 
Guy  C.  Phinney,  deceased,  were  made  de- 
feiidants  for  the  purpose  of  reforming  and 
foreclosing  a  certain  mortgage  given  as  se- 
curity for  the  notes  in  question;  but  they 
have  not  appealed  from  the  judgment  ren- 
dered, and  need  not  be  further  noticed  in 
this  opinion.  The  amended  complaint  al- 
leged that»  prior  to  the  maturity  of  the 
notes  in  suit,  the  said  Griffith,  Bluett,  and 
Remsburg,  as  such  committee,  for  a  valua^ 
ble  consideration,  duly  indorsed  and  deliv- 
ered the  said  promissory  notes  to  plaintiff, 
and  plaintiff  then  became,  and  npvr  is,  and 
ever  since  has  been,  the  owner  and  holder  of 
said  promissory  notes.  These  allegations 
are  denied  by  generifl  denial  in  the  amended 
answer  of  the  appellant,  and  on  this  denial 
the  principal  point  in  this  case  is  raised. 
We  have  examined  the  testimony  in  this 


riage,  was  denied,  the  denial  having  been  placed 
by  one  of  the  Judges  upon  the  ground  of  in- 
consistency. And  the  same  thing  was  denied  in 
Hillier  v.  Fletcher.  2  W.  Bl.  1207. 

And  in  Itoblns  v.  Cmtchley,  2  Wlla  118» 
similar  pleas  in  an  action  of  dower  were  held 
bad  on  demurrer. 

As  to  general  denial  and  an  averment  that  the 
taking  of  personal  property  was  Justifiable  un- 
der the  statute  of  Anne,  see  Foster  v.  Henry 
(N.  Y.)  5  Alb.  L.  J.  178.  infra,  VI.  c.  6. 

Attention  is  here  called  to  the  fact  that  sev- 
eral of  the  cases  above  set  forth  were  decided 
after  the  adoption  of  the  reform  procedure  in 
their  respective  states.  They  are  here  included 
because  decided  before  the  principles  of  reform 
procedure  were  thoroughly  understood,  and 
when  the  courts  were  trying  to  apply  to  it  the 
principles  of  the  former  practice,  and  because 
therefore  such  cases  constitute,  ss  will  be  seen 
by  comparison  with  the  later  cases,  an  expo- 
sition of  the  former  rules  of  pleading,  rather 
thsa  of  Code  pleading. 

b.  With  r€fertno6  to  MlfermU  mode$  of  iriak 

Tjnder  the  common-law  system  of  pleading,  as 
well  as  under  the  statute  of  Anne,  If  different 
pleas  or  defenses  in  an  action  raised  Issues  tri- 
able by  a  different  method  or  a  different  form  of 
action,  or  by  a  different  court,  they  were  re- 
garded as  inconsistent,  and  the  pleader  would 
be  required  to  elect  between  them. 

Thus,  two  pleas  In  the  same  action  were  not 
sdmissible  If  they  presented  different  issues  that 
must  be  tried  by  different  courts.  Chapman  v. 
Sloan,  2  N.  H.  464. 

A  defendant  was  not  allowed  to  plead  several 
pleas  which  required  different  trials,  as  nul  tiel 
record  and  payment.  In  an  action  on  a  Judgment, 
and  he  would  in  such  case  be  put  to  an  election 
between  his  pleaa  Parks  v.  McClellan.  44  N.  J. 
L.  552 :  Riley  v.  Riley,  20  N.  J.  L.  114. 

And  he  could  not  plead  nul  iiel  record  and 
five  notice  that  he  would  rely  upon  proof  of  the 
I  facts  in  bar,  where  the  plea  under  which 


be  proposed  to  jlye  the  special  matter  in  evi- 
4ence  was  to  bAetermined  by  the  court  upon 
an  Inspection  of  the  record,  while  the  facts  to  be 
giTen  under  the  general  plea  were  matters  for 
the  consideration  of  the  Jury.  Card  v.  Bar- 
gcant,  15  Vt.  898. 

So,  Botios  of  special  matter  could  not  be  given 
with  a  plea  of  nul  ticl  record  In  an  action  of 
debt  OB  a  Judgment,  as  such  notice  could  only 
ttL.R.A. 


accompany  a  plea  which  presented  an  issue  to 
be  tried  by  s  Jury.  Barheydt  v.  Haverly,  1 
Wend.  70. 

The  plea  of  nul  tiel  record  was  not  that  gen- 
eral issue  Intended  by  the  New  York  statute 
under  which  the  defendant  was  authorised  to 
give  notice  of  special  matter  of  defense  of 
which  he  Intended  to  give  evidence  at  the  trial, 
the  statute  referring  only  to  issues  triable  by 
the  country.     Raymond  v.  Smith,  18  Johna  829. 

Likewise,  In  Le  Conte  v.  Pendleton,  1  Johns. 
Caa  104,  the  defendant  In  an  action  of  debt  on 
a  Judgment  obtained  in  another  state  was  re- 
quired to  elect  betweoi  a  plea  of  nul  tiel  record 
and  nU  dehlt,  and  one  of  the  pleas  was  ordered 
stricken  out. 

And  In  Games  v.  Duncan,  Col.  Cas.  86,  It 
was  held  that  nul  tiel  record  could  not  be 
pleaded  with  any  other  defenses. 

But,  the  ground  upon  which  a  defendant  was 
compelled  to  elect  betweoi  a  plea  nul  tiel  record 
and  other  pleas,  was  that  their  mode  of  trial 
was  different,  one  being  by  the  record  and  the 
others  by  Jury,  and  as  the  existence  of  s  Jus- 
tice's Judgment  was  not  determinable  at  bar  by 
the  record  a  plea  of  nul  tiel  record  to  a  declara- 
tion on  a  Judgment  in  a  Justice's  court  was  not 
triable  by  record  but  by  Jury,  and  might  be 
Joined  with  a  plea  In  abatement  WItberwaz  v. 
Averlll,  6  Cow.  580. 

And  non  eet  factum  and  nul  tiel  record  might 
be  pleaded  together  in  an  action  upon  a  bond 
which  was  by  record  in  court  Brown  v.  BIckle, 
7  Ark.  410. 

And  an  issue  of  n«l  tiel  record,  being  an  Is- 
sue of  fact,  was  not  Inconsistent  with  another 
plea  of  an  Insolvent  discharge,  under  2  N.  T. 
Kev.  Stats,  p.  409.  I  4,  so  as  to  require  the  court 
to  rule  that  the  defendant  must  elect  between 
them,  as  under  that  act  the  distinctions  as  to  the 
trial  ot  facts  were  abolished,  and  all  Issues  of 
fact  were  triable  by  Jury.  Trotter  v.  Mllla 
6  Wend.  512. 

So,  under  the  former  practice  a  defendant  In 
ejectment  could  not.  In  an  answer  denying  the 
plaintiff's  legal  title,  set  op  an  equitable  defense 
looking  to  sfflrmative  relief,  for  the  reason, 
among  others,  that  the  equitable  Issue  would 
require  a  different  mode  of  trial.  Cochran  v. 
Webb,  4  Sandf.  658. 

And  an  answer  In  an  action  by  an  Indorses 
against  the  maker  of  a  note,  averring  that  the 
note  was  made  and  Indorsed  In  blank  and  given 
to  a  third  person  to  secure  a  sum  of  money 
borrowed  from  him  by  the  defendant,  and  that 
such  third  person  had  not  assigned  his  Interest 
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ease  in  minutiffi,  and  believe  that  it  is  suffi- 
cient to  sustain  all  the  contentions  of  the 
respondent  as  to  the  manner  of  executing 
the  notes,  the  reason  for  their  execution,  the 
authority  conferred  upon  Griffith,  the  man- 
ager of  the  committee,  to  transfer  the  notes, 
and  in  every  other  particular.  On  all  these 
propositions,  it  is  true,  the  testimony  is 
conflicting;  but  we  think  it  would  be  suffi- 
cient to  sustain  the  verdict,  even  if  the  law 
of  the  case  were  as  contended  by  appellant. 
But  as  the  question  of  inconsistent  defenses 
is  raised  squarely  in  this  case,  and  has  been 
argued  with  much  zeal  and  ability  by  the 
attorneys  on  both  sides,  we  have  concluded 
to  enter  lipon  an  investigation  of  that  ques- 
tion and  settle  the  law,  so  far  as  this  state 
is  concerned,  on  thair  proposition.  Cases 
from  this  court  are  cited  by  both  counsel  to 
sustain    their    respective    contentions,    but 


whatever  may  have  been  said  by  this  court 
on  this  subject  heretofore  has  been  of  the 
character  of  dicta,  or  an  incidental  refer- 
ence to  a  question  which  was  not  material  to 
the  decision  of  the  case  under  discussion. 
So  we  feel  at  liberty  to  enter  upon  its  inves- 
tigation as  an  original  proposition.  The 
answer,  as  we  have  said,  denies  that  the 
plaintiff  was  the  owner  and  holder  of  said 
notes,  or  that  they  had  been  indorsed  and 
delivered  to  it  for  a  valuable  consideration, 
or  otherwise.  The  court  in  its  instructions, 
to  which  the  appellant  duly  excepted, 
charged  the  jury  that  under  the  pleadings 
in  this  case  the  only  question  for  tbeir  con- 
sideration was  the  auestion  of  whether  the 
notes  were  paid.  The  defendant,  after  his 
general  denial,  which  was  upon  information 
and  belief,  affirmatively  alleges  the  transfer 
of  the  notes  to  the  plaintiff.    He  alleges,  in 


but  wai  the  real  creditor,  and  a  plea  of  usury 
taken  by  gach  third  person  upon  the  loan  paid 
the  defendant,  was  bad  and  subject  to  demurrer, 
as  the  plea  of  usury  was  not  triable  In  the  whole 
by  the  mode  of  trial  to  which  the  defendant  re- 
fers himself.     Blnney  v.  Merchant,  6  Mass.  190. 

c  Rel€ueaiion  of  tJhe  rule. 

The  tendency  of  the  more  modem  cases,  as 
well  as  some  of  the  older  ones,  has  been  to  re- 
lax the  strict  rule  with  reference  to  Inconsistent 
pleas  formerly  adopted  under  the  statute  of 
Anne,  and  It  is  thought  that  the  rule  may  now 
be  said  to  be,  even  under  che  rule  of  law  sup- 
plied by  that  act,  that  the  union  of  pleas  will  be 
permitted  unless  there  is  an  inconsistency  of 
fact  as  distinguished  from  an  inconsistency  by 
application  of  law. 

Thus,  as  early  as  about  the  year  1800  it  was 
•aid  in  Wilson  v.  Aimes,  6  Taunt.  340,  1  Marsh. 
74.  that  the  rule  of  strict  consistency  in  pleading 
has  been  much  relaxed,  and  a  defendant  in  an 
action  for  rent  may  now  be  permitted  to  plead 
non  tenure,  nothing  in  arrear,  and  infancy  In  the 
same  answer. 

And  in  Butt's  Case,  7  Coke,  25a,  It  was  held 
that  an  answer  pleading  a  grant  of  the  rent  out 
of  a  term  of  years,  and  also  alleging  that  by 
virtue  thereof  he  was  seized  in  his  demense  as 
a  freehold  for  the  term  of  his  life,  is  not  bad 
for  repugnancy. 

And  in  Cooke  v.  Sayer,  2  Burr.  75S,  an  an- 
swer pleading  not  guilty,  and  also  the  statute  of 
limitations,  was  held  good  on  demurrer. 

And  in  Oerring  v.  Manning,  Barnes's  Notes, 
866.  which  was  an  action  for  trespass,  a  rule 
absolute  was  granted  giving  the  defendant  leave 
to  plead  not  guilty  and  tender  of  amends. 

So,  in  Martin  v.  Kesterton,  2  W.  Bl.  1089,  it 
was  said  that  a  tender  is  a  very  conscientious 
plea  and  ought  to  have  every  Indulgence,  and 
the  court,  in  the  exercise  of  Its  discretion,  per- 
mitted a  plea  of  not  guilty  and  one  of  tender  to 
be  united  In  the  same  answer  in  an  action  In 
trespass,  notwithstanding  the  seeming  incon- 
sistencies. 

And  in  Dye  v.  Leatherdall,  8  Wlla  20,  which 
was  an  action  for  trespass,  a  plea  of  not  guilty, 
coupled  with  another  plea  that  the  defendants 
took  the  plalntlflTs  hog  damage  feasant  and  Im- 
pounded it,  was  upheld  on  demurrer. 

And  in  Steele  v.  Pindar,  Barnes's  Notes,  847, 
a  plea  of  not  guilty  and  one  of  general  release 
from  one  of  the  plaintiffs  were  held  not  to  be  ab- 
solutely contradictory  on  motion  for  permission 
to  plead  double,  where  the  release  was  general 
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and  not  particular,  and  that  It  could  not  be 
given  In  evidence  under  the  plea  of  not  guilty. 

And  in  Nagle  v.  Edwards,  8  Anstr.  702,  In 
which  inconsistent  defenses  were  interposed  and 
the  answer  was  objected  to  on  that  ground,  and 
it  was  Insisted  that  It  ought  to  be  rejected  as  a 
whole,  the  court  went  Into  the  defense  upon  its 
appearing  that  there  had  been  no  Intentional 
misconduct,  and  that  the  Inconsistency  arose 
wholly  from  the  mistake  of  legal  advisers. 

And  in  Wright  v.  Russell,  8  Wlla  036,  2  W. 
Bl.  923,  which  was  an  action  of  debt  upon  an 
obligation  against  a  surety  for  the  honesty  of  a 
clerk  to  a  brewer,  an  answer,  in  which  the  de- 
fendant pleaded,  first  that  the  obligation  was 
not  his  deed,  and  second  that  at  the  time  of 
the  making  of  the  alleged  obligation  the  plain- 
tiff carried  on  the  trade  of  the  brewer  on  his 
own  account  only  without  a  partner,  and  that 
while  he  so  carried  on  the  business  the  clerk 
served  him  honestly  and  Justly,  was  held  to  be 
good. 

So,  under  the  more  relaxed  rule  a  plea  of  non 
est  factum  may  be  Joined  with  a  plea  of  payment 
in  an  action  of  covenant.  Merry  v.  Gay,  3 
Pick.  888. 

And  while  pleading  a  general  denial  and  a 
Justification  in  an  action  for  trespass  was  not 
allowed  at  common  law.  It  was  subsequently 
permitted  by  the  statute  of  Anne,  and  is  believed 
to  be  legitimate  in  all  systems  which  allow  sev- 
eral pleas  in  defense.  Qrash  v.  Sater,  6  Iowa, 
302. 

So,  the  defendant  in  an  action  for  debt  for 
work  and  labor  and  money  paid  to  his  use, 
might  plead,  first  the  general  Issue,  and  second 
that  the  demand  accrued  for  carrying  Into  ef- 
fect Illegal  wagers,  without  Inconsistency. 
Triebnerr  v.  Duerr,  1  Blng.  N.  C.  266,  1  Scott« 
102,  3  Dowl.  P.  C.  138. 

And  the  inconsistency  and  Incompatibility  of 
the  pleas  of  general  performance  and  of  non  eat 
factum  in  an  action  of  debt,  were  not  such  under 
the  statute  of  Anne,  16,  or  under  the  statute  of 
Maryland  on  the  subject,  as  to  prevent  their 
being  pleaded  together  in  the  same  answer. 
Union  Bank  v.  Ridgely,  1  Harr.  &  G.  824. 

Nor  were  a  plea  of  ne  unquea  emeoutor  In  an 
action  for  debt  brought  agaii^  a  defendant  a« 
executor,  and  a  plea  of  non  est  factum,  repug- 
nant so  that  a  defendant  who  had  filed  the  ear- 
lier plea  would  be  refused  leave  to  also  file  the 
latter.     Langford  v.  Prey,  8  Humph.  444. 

So,  under  the  statute  of  Anne,  chap.  16,  S  4, 
which  Is  a  part  of  the  common  law  of  the  state 
of  Maine,  inconsistent  pleas  were  allowed,  and! 
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•his  first  affirmatiye  defense,  that  the  notes 
were  executed  and  delivered  to  L.  H.  Grif- 
fith, Edward  Bluett,  and  G.  £.  Remsburg, 
and  that,  subsequently  to  the  execution  and 
delivery  of  the  said  notes,  the  said  commit- 
tee transferred  them  to  the  plaintiff,  and, 
in  another  paragraph  of  the  same  affirma- 
tive defense,  alleges  the  payment  of  these 
notes  by  L.  H.  Griffith  to  the  respondent. 
The  averment  of  the  transfer  of  the  notes 
to  the  respondent  is  repeated  in  the  second 
affirmative  defense^  where  it  is  also  alleged 
that  the  respondent,  for  a  valuable  consid- 
eration, extended  the  time  of  payment  of 
the  notes,  and  by  reason  of  such  extension  of 
time  the  appellant  claims  that  he  is  exon- 
erated from  the  payment  of  the  notes.  The 
all^ation  of  transfer  is  again  repeated  in 
the  third  affirmative  defense,  and  an  agree- 
ment for  the  settlement  and  the  compromise 


for  the  appellant's  liability  upon  said  notes 
is  there  averred,  by  which  it  is  alleged  it 
was  agreed  that  certain  lands  owned  by  the 
appellant  should  be  conveyed  in  full  pay- 
ment of  the  notes,  and  appellant  alleges  the 
conveyance  of  the  said  lands  to  George  K. 
Carter  as  trustee  for  the  respondent,  in  full 
payment  of  the  said  notes.  He  further  al- 
leges, in  the  third  affirmative  defense,  that» 
subsequently  to  the  maturity  of  the  notes, 
he  demanded  the  surrender  to  him  and  pos- 
session of  said  notes.  Now,  the  question 
under  this  pleading  is,  Was  the  court  jus- 
tified in  instructing  the  jury  in  substance, 
that  the  question  of  ownership  of  the  notes 
and  transfer  to  the  respondent  was  not  for 
their  consideration  T 

On  this  subject  of  inconsistent  defenses 
there  have  been  many  conflicting  decisions, 
but  we  think  their  origin  has  be^  in  a  mis- 


«mere  inconsistency  between  two  pleas  was  not 
an  objection  to  their  being  pleaded  together. 
HSranlte  State  Bank  v.  Otis,  58  Me.  133. 

And  under  that  act  In  force  in  Pennsylvania 
though  it  was  formerly  the  practice  of  the  court 
to  refuse  leave  when  the  proposed  pleas  were 
Inconsistent,  In  modem  practice  It  will  he  per- 
mitted notwithstanding  an  apparent  repag- 
^Aancy,  growing  ont  of  a  plea  of  not  guilty  and  a 
JnetiQcatlon.     Peters  v.  Ulmer,  73  Pa.  403. 

And  where  an  action  Is  brought  upon  a  prom- 
issory note  against  a  prior  indorser,  and  the  de- 
fendant enters  a  plea  of  payment,  and  after- 
wards, hot  before  trial,  dies,  his  administrator 
should  be  permitted  on  motion  to  add  the  plea 
of  non  assumpsit  so  as  to  compel  the  plaintiff  to 
prove  the  intestate's  liability,  and  enable  the  ad- 
ministrator to  meet  such  proof.  Smith  v.  Kess* 
ler,  44  Pa.  142. 

The  discretion  vested  !n  the  court  by  the  stat- 
ute of  Anne  to  refuse  leave  to  put  In  more  than 
one  plea  Is  a  legal  discretion  not  to  be  exercised 
imless  good  reason  exista  Peters  v.  Ulmer,  74 
Pa.  403. 

So,  the  court.  In  Its  discretion,  may,  under  the 
Sooth  Carolina  system  of  pleading,  grant  a  mo- 
tion to  plead  double  at  any  time,  and  a  plea  of 
sum  demisit  In  an  action  for  rent  and  a  plea  of 
no  rent  In  arrear  are  not  so  inconsistent  that 
the  court.  In  the  exercise  of  its  discretion,  will 
refuse  to  permit  them  to  l>e  pleaded  together. 
Van  Hoi  ten  v.  Lewis,  1  McCOrd,  L.  12. 

And  a  defendaftt  can  plead  under  the  West 
Tirginia  statute,  which  is  the  same  in  substance 
as  4  and  5  Anne,  as  many  matters  of  law  and 
fact  as  to  him  may  seem  necessary  to  his  de- 
fense, and  the  facts  stated  in  one  or  more  of 
them  cannot  be  used  as  evidence  or  as  admis- 
sions to  disprove  anything  contained  In  the 
others,  or  to  sustain  plalntifTs  declarations ;  and 
where  a  defendant  has  pleaded  not  guilty  in  an 
action  of  trespass  for  talcing  and  carrying  away 
the  goods  of  another,  and  also  specially  pleaded 
justification  by  reason  of  being  in  the  service  of 
the  confederate  states  of  America,  and  the  spe- 
cial pleas  have  been' demurred  to,  and  the  de- 
morrer  sustained,  plaintiff  should  not  be  per^ 
mitted  to  offer  the  special  pleas  in  evidence  to 
prove  the  trespass,  and  the  defendant  Is  not 
estopped  by  such  special  pleas  on  the  issue 
Joined  on  the  plea  of  not  guilty  from  denying 
the  trespass,  and  where  the  plaintiff  falls  to 
<proTe  the  allegations  of  the  declaration  by  other 
-STldence,  he  cannot  recover.  Nadenbousch  v. 
Sharer,  2  W.  Va.  285. 

The  relaxed  rule  woold  seem  to  have  been  that 
an  answer  is  not  Inconsistent  when  the  differ- 
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ent  facts  stated  in  it  may  ail  be  true.  Jesus 
College  V.  Glbbs,  1  Younge  &  C.  Exch.  160. 

But  that  two  pleas  in  t^e  same  action  will 
not  be  permitted  If  one  expressly  admits  what 
the  other  denies,  unless  they  both  appear  neces- 
sary to  .the  merits  of  the  defense.  Chapman  v. 
Sloan,  2  N.  H.  464. 

Thus,  in  Ten  Broeck  v.  Orchard,  79  N.  C.  518, 
It  was  said  that  incompatible  pleas  were  ad- 
missible under  the  former  system  of  pleading, 
and  a  defendant  could  deny  the  plaintiff's  claim 
and  at  the  same  time  insist  on  Its  having  been 
paid,  or  on  the  bar  of  the  statute  of  llmltationa 

Inconsistent  pleas  should  not  be  allowed,  how- 
ever, unless  accompanied  by  an  affidavit  to  show 
that  they  are  necessary  to  the  Justice  of  the 
cause.  Pleading  Several  Matters,  8  Blng.  636 ; 
Prinel  v.  Preston,  Barnes's  Notes,  851. 

So,  the  whole  subject  of  pleading  several  in- 
consistent pleas  Is  left,  under  N.  J.  Rev.  Stat.  p. 
867,  I  118,  which  is  substantially  the  same  as 
the  statute  of  Anne,  in  the  discretion  of  the 
court  to  be  controlled  as  the  ends  of  substantial 
and  speedy  Justice  may  require.  And  if  the  de- 
fenses pleaded  are  Inconsistent  the  court  may 
require  an  affidavit  that  they  are  necessary  to 
the  Justness  of  the  cause.  Parks  v.  HcClellan, 
44  N.  J.  L.  562. 

But  a  defendant  will  generally  be  allowed  to 
plead  In  different  pleas  as  many  substantially 
different  grounds  of  defense  as  may  be  thought 
necessary,  though  they  appear  to  be  contradic- 
tory and  inconsistent,  and  the  court  will  deny 
leave  only  where  the  several  pleas  are  clearly 
repugnant,  or  will  create  unjust  delay  or  em- 
barrassment In  obtaining  a  trial.     Ibid, 

So,  in  Pope  V.  Welsh,  18  Ala.  632,  it  was  said 
that  in  an  action  for  slander  the  pleas  of  not 
guilty  and  Jostiflcation  are  inconsistent,  but  they 
may  be  and  sometimes  are  pleaded  together  by 
leave  of  the  court,  under  the  statute  of  Anne; 
but  the  question  in  the  case  was  as  to  the  right 
to  prove  general  bad  character  under  the  gene- 
ral Issue. 

y.  The  rule  in  equity* 


The  rule  has  been  stated  to  be  that  In  equity 
the  defendant  in  a  bill  may  set  up  any  number 
of  defenses  In  his  answer,  but  the  defenses 
must  be  consistent  with  each  other.  Scanlan  v. 
Rcanlan,  134  III.  030,  25  N.  B.  662 ;  Hopper  v. 
Hopper,  11  Paige,  46,  dictum. 

And  that  pleas  In  equity  may  consist  of  a 
variety  of  facts  and  circumstances  provided  they 
are  not  Inconsistent  with  each  other,  and  all 
tend  to  one  point,  making  out  one  connected 
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underatandiog  of  the  oases  died  and  relied 
upon  as  sustaindng  the  doctrine  that  incon- 
sistent defenses,  under  the  reformed  prac- 
tice of  pleading,  eould  be  maintained;  and, 
secondly,  a  loose  discussion  and  misappre- 
hension of  what  inconsistent  pleadings  real- 
ly are.  The  idea  that  inconsistent  defenses, 
to  the  extent  of  being  false  defenses^  could 
be  tolerated  under  the  Code,  has  received  a 
stimulus  from  the  announcement  of  Mr. 
Pomeroy,  in  his  excellent  work  on  Reme- 
dies and  Remedial  Rights  ($  722),  that,  ''as- 
suming that  the  defenses  are  utterly  incon- 
sistent the  rule  is  established  by  an  over- 
whelming weight  of  judicial  authority  that, 
unless  expressly  prohibited  by  the  statute, 
they  may  still  he  united  in  one  answer.  It 
follows  that  the  defoidant  cannot  be  com- 
pelled to  elect  between  such  defenses,  nor 
can  evidence  in  favor  of  either  be  excluded 


at  the  trial  on  the  ground  of  the  inconsist- 
ency." This  announcement  is  attempted  i» 
be  fortified  by  the  citation  of  a  large  num- 
ber of  authorities.  It  was  insisted  by  coun- 
sel for  the  respondent  that  an  investigation 
of  these  authorities  would  show  oondusive- 
ly  that  they  do  not  bear  out  the  statement 
made  by  the  author,  and  for  the  purpose  ot 
obtaining  all  the  light  possible  on  this  ques- 
tion we  have  carefully  examined  the  cnaes 
cited,  and  are  forced  to  the  conclusion  that 
the  learned  author  was  unwarranted  is 
making  the  assertion  that  the  rule  he  aa- 
nouncM  was  established  by  an  overwhelm- 
ing weight  of  judicial  authority,  or  any 
weight  of  authority  at  all,  under  the 
Code  practice.  We  think  it  legitimately  fol- 
lows, however,  that  if  these  inconsistent  da- 
fenses  are  allowed 'to  be  pleaded,  evidence 
under  them  cannot  be  excluded  at  the  trial 


proposition  snfBcient  of  itself  to  form  a  defense 
to  the  bill,  and  not  showing  separate  and  dis- 
tinct defenses,  on^  of  which  would  have  been 
■offlclent.     Lond  v.  Sergeant,  1  BAw.  Ch.  164. 

And  it  has  been  held  that  if  an  averment  in 
a  plea  is  Inconsistent  with  the  matter  pleaded 
the  plea  Is  bad.  Emmott  v.  Mitchell.  14  SiUL 
482,  14  L.  J.  Ch.  N.  8.  179.  9  Jur,  171. 

But  the  prevailing  and  true  role  is  thought  to 
be  that  the  question  whether  or  not  defenses  in 
equity  may  be  set  up  together,  depends  upon 
whether  or  not  they  may  all  be  true  in  fact. 

Thua  a  defendant  in  an  action  In  equity  may 
deny  the  allegations  upon  which  the  plaintlfTs 
title  to  relief  is  founded,  and  at  the  same  time 
set  up  in  his  answer  any  other  matters  not 
wholly  inconsistent  with  such  denial  as  a  dis- 
tinct or  separate  defense  to  the  claim  for  relief 
made  by  the  plea  or  some  part  thereof.  Hopper 
V.  Hopper.  11  Paige.  46. 

As  the  different  parts  of  his  answer  are  not 
to  be  construed  In  the  same  manner  as  the  dif- 
ferent parts  of  a  plea.     Ibid. 

But  he  cannot  set  up  two  distinct  defenses 
therein  which  are  so  Inconsistent  with  each 
other  that  if  the  matters  constituting  one  de- 
fense are  truly  stated  the  matters  upon  which 
the  other  defense  is  admitted  to  be  based,  must 
necessarily  be  untrue  in  point  of  fact,    fbid. 

And  where  an  answer  in  chancery  positively 
denies  a  fact  charged  in  the  bill,  but  proceeds 
to  give  a  circumstantial  account  of  the  transac- 
tion, inconsistent  with  the  truth  of  the  denial, 
a  single  witness  without  corroborating  circum- 
stances is  sufficient  to  prove  the  fact  charged. 
Barraque  v.  Slter,  9  Ark.  545. 

And  where  two  papers  are  exhibited  in  an  ac- 
tion in  equity,  and  are  admitted  in  the  defend- 
ant's answer  and  declared  by  the  court  to  be 
the  agreement  of  the  parties,  they  are  sufficient 
to  control  another  plea  In  the  answer  of  the  de- 
fendant denying  the  agreement  without  the  aid 
of  any  oral  testimony  in  their  support.  Jones 
V.  Belt,  2  Gill.  106. 

So.  a  denial  in  an  answer  in  an  action  in 
equity  of  the  existence  of  fraud  will  not  avail 
to  disprove  It.  where  the  answer  admits  facts 
from  which  fraud  follows  as  a  natural  and  legal. 
If  not  a  necessary  and  unavoidable,  conclusion. 
Hoboken  Dank  v.  Beckman,  33  N.  J.  Eq.  53 ; 
Bayre  v.  Fredericks,  16  N.  J.  Eq.  205 ;  Robinson 
V.  Stewart.  10  N.  Y.  189. 

But  where  inconsistent  defenses  are  set  up  in 
an  answer  to  a  bill  In  chancery,  and  such  answer 
Is  not  excepted  to.  and,  on  the  hearing  one  of 
the  defenses  pleaded  Is  found  to  l>e  untrue,  and 
the  other  is  established  by  the  proof,  the  decree 
48  L.  R.  A. 


wiU  not  be  reversed  on  account  of  the  Interposi- 
tion of  such  untrue  and  Inconsistent  defenses. 
Scanlan  v.  Scanlan,  184  111.  680.  25  N.  EL  652. 

And  an  allegation  in  an  answer  in  an  action 
to  reform  a  deed,  setting  np  the  execution  of  a 
previous  deed  of  the  same  property  which  had 
never  been  delivered,  should  not  l>e  stricken  out 
ss  Irrelevant,  redundant,  and  constituting  no  de- 
fense, even  under  Mo.  Rev.  Stat.  I  2050.  per- 
mitting a  defendant  to  set  forth  in  his  answer 
as  many  consistent  defenses  as  he  may  hava 
Crowder  v.  Searcy.  108  Mo.  97.  15  S.  W.  846. 

But  an  answer  in  sn  action  brought  by  a  dty 
to  perpetually  restrain  the  defendants  from  eB> 
croaching  upon  premises  alleged  to  have  been 
dedicated  to  the  public  as  a  public  square,  anA 
to  procure  the  removal  of  buildings  already 
placed  thereon  by  the  defendants,  averring  no 
knowledge  or  information  sufficient  to  form  a  be* 
lief  as  to  the  rights  of  the  plaintiff,  but  not  dis- 
tinctly denying  the  possession  and  ownership  In 
the  land,  snd  admitting  in  another  part  that 
they  have  buildings  fronting  on  the  piece  oT 
ground  claimed  to  be  a  public  square,  and  Insist- 
ing upon  a  right  of  access  to  such  buildings  and 
that  the  public  square  shall  be  kept  open  for 
their  benefit,  admits  that  they  own  the  bolldincs 
and  are  in  possession  of  them.  Williams  v. 
Smith,  22  Wis.  694. 

And  the  defendant  In  a  suit  in  equity  by  the 
beneficiary  of  a  trust,  to  enforce  the  trust  and 
subject  the  land  described  In  the  trust  deeds 
to  sale  for  the  payment  of 'moneys  loaned  on 
such  security,  who  admits  that  the  debt  Is  still 
due  and  unpaid,  cannot  be  permitted  to  allege 
that  the  indebtedness  has  been  satisfied  by  a 
prior  sale  of  the  property  to  the  complainaat 
under  a  former  suit  to  enforce  the  trust,  and 
that  the  complainant  Is  now  estopped  to  demand 
a  second  sale  of  the  property  snd  at  the  same 
time  aver  that  such  prior  sale  was  a  nullity  and 
was  so  decreed  on  a  suit  brought  to  set  aside 
such  sale,  and  that  under  such  sale  and  annul- 
ment the  complainant  took  nothing.  Pepper  v. 
Shepherd,  4  Mackey.  269. 

And  a  denial  in  such  an  action  to  establish  a 
lost  will,  in  which  it  was  alleged  that  the  de- 
fendant had  destroyed  it,  of  all  knowledge  ef 
the  will,  and  an  admission  that  she  had  stated 
that  she  had  the  will,  but  that  she  meant  by 
such  statement  that  she  had  certain  verbal  di- 
rections given  by  her  father,  the  testator,  con- 
cerning his  property  which  she  considered  as 
his  will,  is  Inconsistent  snd  absurd  where  the  es- 
planation  is  disproved  by  one  witness ;  and  the 
court  may  act  on  the  admissions  contained  t» 
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•n  tlie  gToand  of  the  inoonsistency.  l%en, 
if  they  axe  inoonsietent  to  the  extent  that, 
if  one  of  the  averments  in  the  answer  is 
true,  the  other  must  be  false,  and  we  fol- 
low the  rule,  as  we  must,  that,  if  it  is  a 
proper  subject  of  all^;ation,  it  is  a  proper 
subject  of  proof,  a  court  of  justice  is  placed 
in  the  absurd  position  of  listening  to  proof 
of  s  defendant  tending  to  sustain  one  propo- 
sition, and  in  the  next  breath  proving  an- 
other proposition,  the  facts  of  which  are  in- 
consistent with  the  one  just  testified  to. 
This  theory,  carried  to  its  logical  result, 
would  permit  a  defendant  who  was  sued  up- 
on s  promissory  note  to  allege  nonexecution, 
want  of  consideration,  and  paymenrt.  Under 
such  all^^tions  he  would  be  permitted  to 
Bwear  that  he  never  executed  the  note;  that 
he  did  execute  the  note,  but  that  it  was 
without  consideration;  and  that  he  did  ex- 


ecute the  noi^  that  the  consideratioB  waa 
good,  but  that  he  had  paid  the  same.  Such 
a  practice  as  this  would  not  only  be  farcical, 
but  absolutely  wrong  and  immoral,  and  an 
encouragement  of  perjury;  and  the  example 
given  is  not  extravagant,  if  the  theory  an- 
nounced by  the  author  be  correct 

We  take  it  that  the  only  object  of  a  law- 
suit is  the  elicitation  of  truth,  and  that  the 
only  object  of  pleadings  is  to  aid  in  deter- 
mining the  truth  of  Sie  controversy.  But 
the  result  of  allowing  pleadings  to  stand 
which  are  incdnsistenC  to  the  extent  of  be- 
ing untrue,  would  have  exactly  the  opposite 
tendency,  and  courts  would  simply  become 
machines  to  aid  unconscionable  litigants  in 
avoiding  their  just  responsibilities.  Under 
the  common-law  practice  pleadings  were 
based  upon  fictions,  but  the  Code  has  under- 
taken to  work  a  revolution  in  that  respeot» 


the  answer,  whollj  disregarding  the  explana- 
tion.   Brown  v.  Brown,   10  Yerg.  84. 

A  hnaband,  however,  In  a  suit  bj  his  wife 
igalDBt  him  for  a  separation  on  the  groond  of 
Improper  and  crael  treatment,  may  deny  the  al- 
legations upon  which  the  complainant's  title  to 
relief  Is  founded,  and  may  at  the  same  time  set 
op  any  re<:riminatory  matters  not  wholly  in- 
eoflslstent  with  such  denials  as  distinct  and 
separate  defenses  to  the  claim  for  relief,  or  to 
some  part  thereof.  Hopper  v.  Hopper,  11  Paige, 
46. 

And  a  defendant  in  an  action  for  divorce  may 
i»iy  the  adultery  charged  in  the  bill,  and  also 
set  up  adultery  on  tho  part  of  the  plaiotllT,  or 
any  other  matter  in  bar  of  the  suit.  Wood  v. 
Wood,  2  Paige,  108. 

And  an  allegation  In  an  answer  by  a  husband 
In  an  action  by  his  wife  for  a  separation,  of  Im- 
proper intimacy  on  her  part  with  a  person  with 
whom  she  knew  her  husband  was  not  upon 
friendly  terms,  and  other  conduct  calculated  to 
Irritate  and  provoke  him,  and  acts  of  violence 
and  unkind  treatment,  is  not  inconsistent  with 
a  denial  that  any  acts  of  violence  or  of  cruel 
trpatment  on  his  part  had  ever  taken  place. 
Hopper  V.  Hopper,  11  Paige,  46. 

But  allegations  In  an  answer  in  an  action 
for  a  jndlciai  separation  which  admit  of  two 
interpretations,  one  to  the  effect  that  the  de- 
fendant had  abandoned  the  plaintiff,  and  that 
he  was  justified  in  abandoning  her,  and  the 
other  to  the  effect  that  he  did  not  abandon  her 
and  did  not  intend  to,  but  had  left  her  with  her 
consent,  are  bad  and  subject  to  exception.  Fair- 
child  V.  FaJrchild,  48  N.  J.  Bq.  473,  11  Atl.  428. 

VI.  Th€  mle  Mfider  reform  procedure. 

a.  ^Teaeral  atofesieaf  of  the  doeirino, 

Nearty  If  not  all  the  codes  of  procedure  of  the 
different  states  contain  provisions  to  the  effect 
that  a  defendant  in  an  action  may  plead  as  many 
defenses  as  he  has,  or  as  he  deems  necessary, 
and  under  these  provisions  tt  has  been  held  gen- 
erally by  a  great  majority  of  the  cases  that 
separate  pleas  In  sn  answer  sre  not  objection- 
able beeanse  ot  repugnancy  or  inconsistency 
with  each  other.  Ansley  v.  Bank  of  Piedmont, 
113  Ala.  467,  21  8o.  69 ;  Lincoln  v.  Wllamowlcs, 
7  Ark.  378 ;  IffcTlroy  v.  Buckner,  85  Ark.  655 ; 
Bell  V.  Brown,  22  Cal.  671 ;  Miles  v.  Woodwsrd, 
115  Cal.  908,  40  Pae.  1076,  47  Pac.  860 ;  Banta 
V.  Siller,  121  Cal.  414,  58  Pae.  036 :  People  ea 
rtl.  Crawford  v.  Lothrop,  8  Colo.  428 ;  Tucker 
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V.  Edwards,  7  Colo.  209,  8  Psc.  288;  Koll  v. 
Bush,  6  Colo.  App.  204,  40  Pac.  570;  Union 
Bank  v.  Bidgely,  1  Harr.  &  G.  824;  Farnan  v. 
Childs,  66  111.  547 ;  Peoria  &  P.  U.  a  Co.  v.  Bar- 
ton, 38  111.  App.  460 ;  Holmes  v.  Tarble,  77  111. 
App.  114 ;  Morgan  v.  Hawkeye  Ina  Co.  87  Iowa, 
350;  Horton  v.  Banner,  6  Buab,  500;  Qordaa 
V.  Pelrce,  11  Me.  218;  Rowland  v.  Dalton.  36 
Miss.  702 ;  Lay  v.  Filmore,  75  Misa  403,  28  So. 
184;  Adams  v.  Trigg,  37  Mo.  141;  Cate  v. 
Hutchinson,  58  Neb.  282,  78  N.  W.  500 ;  Parks  v. 
McCiellan,  44  N.  J.  L.  552 ;  Woods  v.  Relss,  78 
nun,  80,  20  N.  T.  Bupp.  263  ;  Sheldon  v.  Heaton, 
78  Hun,  50,  20  N.  Y.  Supp.  275;  MacColI  v. 
American  Union  L.  Ina  Co.  80  Hun,  400,  85  N« 
T.  Supp.  864 ;  Ostrom  v.  Bixby,  0  How.  Pr.  67 ; 
Smith  V.  Wella  20  How.  Pr.  158;  SIrlani  v. 
Deutsch,  12  Misc.  218,  34  N.  T.  Supp.  26 ;  Bruce 
V.  Burr,  67  N.  T  237 ;  Goodwin  v.  Wertheimer, 
00  N.  Y.  140,  1  N.  B.  404 ;  Socleta  Italians  Dt 
Beneficensa  v.  Sulzer,  188  N.  Y:  468.  84  N.  B. 
103 ;  Ross  V.  Duffy,  12  N.  Y.  8.  R.  584 ;  Bryant 
V.  Bryant,  2  Robt.  612 ;  Ten  Broeck  v.  Orchard, 
70  N.  C.  518;  McLamb  v.  McPhall  (N.  C.)  35 
8.  B.  426 ;  Reed  v.  Reed,  03  N.  C.  462 ;  McDon- 
ald V.  American  Mortg.  Co.  17  Or.  626,  21  Pae. 
883 ;  Mlllan  v.  Southern  R.  Co.  54  S.  C.  485,  32 
S.  B.  530 ;  Stebblns  v.  Lardner,  2  S.  Dak.  127, 
48  N.  W.  847;  Lawrence  v.  Peck.  8  8.  Dak. 
645,  54  N.  W.  808:  Green  v.  Hughltt  School 
Twp.  6  S.  Dak.  452.  50  N.  W.  224 ;  Shelby  Coun- 
ty  V.  BIckford,  102  Tenn.  805,  52  S.  W.  772; 
Hlllebrant  v.  Booth,  7  Tex.  400 :  Powler  v.  Dav« 
enport.  21  Tex.  626;  Smith  v.  Snblett.  28  Tex. 
103 :  Bumham  v.  Call,  2  Utah,  483 ;  Hummel  v. 
Moore,  25  Fed.  Rep.  380 :  Lake  Shore  &  M.  S.  R. 
Co.  V.  Warren,  3  Wyo.  184,  6  Pac.  724  ;  Fumiss 
V.  Ellis,  2  Brock.  14,  Fed.  Cas.  No.  5.162;  An- 
onymous, 1  Code  Rep.  134 ;  Porter  v.  McCreedy, 
Code  Rep.  N.  S.  88. 

And  the  rule  is  the  same  under  provision  that 
a  defendant  may  set  forth  by  answer  or  cross 
complaint  as  many  defenses  or  counterclaims  or 
set-offs  as  he  may  have,  whether  the  snM«M?t- 
matter  of  such  defenses  be  such  as  were  here- 
tofore denominated  legal  or  equitable  or  both. 
People  etf  rel,  Crawford  v.  Lothrop.  3  Colo.  428 ; 
Banta  v.  Siller.  121  Cal.  414.  53  Pac.  035  :  Miles 
V.  Woodward,  115  Cal.  808,  46  Pac.  1076,  47  Pac 
860;  Socleta  Itallana  DI  Beneflcenaav.  Sulaer, 
188  N.  Y.  868.  84  N.  B.  103 ;  Ross  v.  Duffy,  12 
N.  Y.  S.  R.  584;  TenBroeck  v.  Orchard,  70  N. 
C.  518;  McDonald  v.  American  Mortg.  Co.  17 
Or.  626,  21  Pac.  883:  Stebblns  v.  Lardner,  2 
8.  Dak.  127,  48  N.  W.  847. 

And  this  rule  is  not  affected  by  the  ftict  thai 
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«nd  under  its  provisioiiB  it  is  the  evident  in- 
tention tiiat  the  pleadings  shall  be  based 
upon  facts  which  are  susceptible  of  proof. 
Our  Code  provides  that  the  complaint  shall 
contain  a  plain  and  concise  statement  of 
facts  constituting  a  cause  of  action,  and 
while  it  does  not,  in  so  many  wordfi,  provide 
that  the  answer  shall  contain  a  statement 
of  facts,  it  does  so,  in  substance,  so  far  as 
any  affirmative  allegations  are  concerned; 
for  the  language  of  Sxe  Code  is  that  it  shall 
contain  a  statement  of  any  new  matter,  con- 
stituting a  defense  or  counterclaim,  in  ordi- 
nary and  concise  language.  It  is  true  that 
it  further  provides  that  the  defendant  may 
set  forth  by  answer  as  many  defenses  and 
counterclaims  as  he  may  have,  whether  they 
be  such  as  have  been  heretofore  denomi- 
nated legal,  or  equitable,  or  both.  This  is 
All  the  authority  there  is  for  claiming  that, 


under  the  Code,  the  defendant  is  allowed  to 
plead  inconsistent  defenses.  It  is  true  that 
he  mav  set  forth  as  many  defenses  as  he  has, 
but  it  could  not  have  been  the  intention  of 
the  Code  that  he  should  set  forth  anything 
that  was  not  true;  for,  if  it  was  not  true, 
it  would  not  be  a  defense.  There  certainly 
could  have  been  no  intention  to  have  discrim- 
inated against  the  plaintiff  by  giving  ad- 
vantage to  the  defendant,  so  far  as  the 
pleadings  are  concerned.  It  is  just  as  oonr 
sistent  to  insist  that  the  plaintiff  may  state 
in  his  complaint  inconsistent  causes  of  ac- 
tion, or  facts  constituting  his  cause  of  ac- 
tion which  are  inconsistent  with  each  other, 
as  to  insist  that  the  defendant  may  do  so  in 
his  answer.  Th«  evident  intention  of  the 
Code  was  to  place  them  upon  an  equal  foot- 
ing,— to  compel  the  plaintiff  by  nis  oom- 
plaint,  through  the  medium  of  a  statement 


the  answer  was  verified.  Banta  v.  Siller,  121 
Cal.  414,  S3  Pac  036. 

And  It  does  not  follow  becaase  he  has  set  up 
one  defense  which  Is  good  upon  its  face  that 
he  shall  not  be  permitted  to  set  up  another. 
HcDonald  v.  American  Mortg.  Co.  17  Or.  626, 
21  Pac.  888. 

And  a  plea  of  the  general  Issue  Is  not  waived 
by  special  pleas  claimed  to  be  puU  darrein  con- 
tinuance. Peoria  ft  P.  U.  R.  Co.  v.  Barton,  88 
til.  App.  460. 

In  Stebbins  v.  Lardner,  2  S.  Dak.  127,  48  N. 
W.  847,  supra,  the  rule  adopted  by  a  number 
of  the  other  states.  Including  Missouri,  was  ex- 
plained and  distinguished  upon  the  ground  that 
that  rule  is  based  upon  a  statute  providing  that 
different  consistent  defenses  may  be  stated  In 
the  same  answer,  and  it  was  said  that  hence 
cases  decided  under  such  statutes  are  not  an 
aothurity  In  the  case  at  bar. 

The  only  restriction  as  to  the  manner  of  stat- 
ing such  defenses  Is  that  requiring  that  each 
Shall  be  separately  stated.  Buddington  v.  Davis, 
6  How.  Pr.  401 ;  Anonymous,  1  Code  Rep.  134 ; 
Morgan  v.  Uawkeye  Ina  Co.  37  Iowa,  850 ;  Mc- 
Lamb  v.  McPhail  (N.  C.)  86  8.  B.  426. 

And  they  must  be  set  out  in  separate  counts 
or  defenses  of  the  answer,  each  of  which  must 
be  sufficient  In  itself  to  present  the  defense  in- 
tended to  Ite  pleaded.  Morgan  v.  Hawkeye  Ins. 
Co.  37  Iowa,  360  ;  Faman  v.  Chllds,  66  111.  647  ; 
Mlllan  y.  Southern  R.  Co.  64  8.  C.  485.  82  8.  B. 
630 ;  Hummel  v.  Moore,  25  Fed.  Rep.  880. 

But  the  statute  does  not  dispense  with  the 
necessity  of  allegations  of  facts  which  con- 
stitute each  ground  of  defense  by  consistent 
averments.  Hlllcbrant  v.  Booth,  7  Tex.  400; 
Bryant  v.  Bryant,  2  Rot>t.  612 ;  Smith  v.  Wells, 
20  How.  Pr.  168.    . 

The  answer  may  embrace  a  general  denial  and 
a  plea  In  confession  aud  avoidance,  and  so  far 
may  embrace  Inconsistent  defenses;  but  each 
plea  in  confession  and  avoidance  must  consti- 
tute In  Itself  a  good  defense,  and  must  be  consist- 
ent in  Its  avermenta  HlUebrant  v.  Booth,  7 
Tex.  400. 

Thus,  an  answer  In  an  action  for  the  violation 
of  a  statute  containing  two  separate  and  dis- 
tinct defensea  by  one  of  which  the  defendant 
denied  a  violation  of  the  statute  and  by  the 
other  averred  matters  ofextenuatlon,  excuse,  and 
defense,  is  not  subject  to  objection  for  Incon- 
sistency. Miles  V.  Woodward,  116  Cal.  808,  46 
Pac.  1076,  47  Pac.  860. 

Where  the  statute  with  reference  to  pleading 
several  pleas  In  an  answer  makes  no  distinction 
<B  L.  R.  A. 


with  reference  to  the  subject  ei  Inconsistency, 
the  right  given  Is  not  to  be  limited  by  construc- 
tion to  strictly  consistent  pleas,  but  the  priv- 
ilege is  to  be  given  to  the  defendant  ei  succeed- 
ing, not  only  on  the  strength  of  his  own  case, 
but  on  the  weakness  also  of  the  plaintiff's  case, 
by  permitting  apparently  Incompatible  pleas  to 
be  pleaded,  as  not  guilty  and  accord  and  satis- 
faction, or  not  guilty  and  ton  oBsault  demesne, 
or  not  guilty  or  non  aseumpeit  and  the  statute 
of  limitations,  or  non  eet  factum  and  payment, 
or  fio»  cat  factum  and  general  performance,  ete. 
Union  Bank  v.  Ridgely,  1  Harr.  ft  O.  824. 

And  a  Judgment  in  an  action  In  which  madb 
pleas  are  interposed  will  not  be  held  erroneous 
on  the  ground  that  the  verdict  was  not  respons- 
ive to  all  the  Issues.  Holmes  v.  Tarble,  77  III. 
App.  114. 

Oregon  Code,  S  167,  providing  that  the  defend- 
ant may  set  forth  by  answer  as  many  defenses 
as  he  may  have  separately  stated,  Is  similar  to 
IV.  Anne,  chap.  16,  |  4,  allowing  double  pleas, 
and  should  be  similarly  construed,  so  as  to  pei^ 
mit  a  defendant  to  plead  inconsistent  and  con- 
tradictory defenses  In  the  same  answer,  provided 
they  be  separately  stated.  Hall  v.  Aoatln, 
Deady,  104,  Fed.  Cas.  No.  6,026. 

There  is  no  provision  In  the  statute  which  al- 
lows answers  to  be  struck  out  on  the  specifle 
ground  of  inconsistency  unless  one  of  the  alle- 
gations Is  necessarily  false.  Ostrom  v.  Blzby, 
0  How.  Pr.  57;  Snodgrass  v.  Andross,  19  Or. 
230,  28  Pac.  060. 

Inconsistent  pleas  may  be  made  and  relied  on 
when  not  forbidden  by  statute.  Roonej  v. 
Tiemey,  82  Ky.  253. 

And  under  2  N.  T.  Rev.  Stat.  852,  S  0,  leave 
of  the  court  Is  not  necessary  to  the  defendant 
to  plead  as  many  defenses  as  he  may  tliink 
necessary  for  his  defense.  Auburn  ft  O.  Canal 
Co.  V.  Leltch,  4  Denlo,  66. 

And  a  defendant  may  plead  two  or  moare  pleas, 
some  of  which  may  terminate  In  issues  of  fact 
to  be  tried  by  a  Jury,  while  others  may  result 
In  Issues  of  law  to  be  determined  by  tbe  oonrt. 
Ibid, 

The  rights  of  the  defendant  are  absolute,  and 
cannot  be  limited  or  restricted  by  the  court  be- 
cause two  or  more  of  the  pleas  Inserted  are  in- 
consistent with  each  other.  Lincoln  v.  Wllamo- 
wlcs,  7  Ark.  878. 

The  court  is  given  no  such,  controlling  power 
over  the  pleas  interposed  by  a  defendant  wtaea 
they  are  separately  stated.  JMd,  dictum ,-  Pur- 
nlss  V.  Bills,  2  Brock.  14,  Fed.  Caa  No.  B,ie2 : 
Snodgrass  v.  Andross,  10  Or.  286,  28  Pac  960. 
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nl  facia,  to  inform  the  defendant  what  the 
true  cause  of  action  or  complaint  waa;  and 
it  was  just  as  much  the  intention  of  the 
framers  of  the  Code  to  compel  the  defendant, 
if  he  had  an  affirmative  defense,  to  inform 
the  plaintiff  by  his  answer  what  that  af- 
firmative defense  was.  There  can  be  no  rea- 
flon  or  right  in  any  other  theory.  The  object 
of  theCode  was  to  simplify  law  suits.  Whether 
it  has  sueceeded  in  doing  so  may  be  ques- 
tioned, but  certainly  it  must  be  consistent 
with  itself;  and  it  would  bring  about  untold 
confusion  and  bad  results  to  undertake  to 
insrait  into  the  Code  practice  practices 
wbich  were  admissible  under,  and  probably 
harmonised  with,  the  theory  of  the  common- 
law  practice.  The  two  are  incongruous,  and 
must  be  kept  separate  and  distinct,  and 
therefore  the  commingling  of  the  two  ctoItcs 
a  system  which  is  worse  than  either. 


But,  notwithstanding  the  inoonsistencr  of 
the  courts  in  announcing  the  doctrine  of  in- 
consistent defenses,  the  authorities  cited  by 
Mr.  Pomeroy  in  the  text  above  referred  to, 
while  they  use  the  expression,  in  some  in- 
stances, that  under  the  Ck)de  inconsistent  de- 
fenses may  be  allowed,  yet  evidently  do  not 
mean  that  the  defendant  is  allowed  to  plead 
a  false  defense, — ^a  defense  which  is  utterly 
inconsistent  with  the  other  defenses  pleaded. 
Thus,  one  of  the  cases  cited  in  the  note  of 
the  author,  viz.,  Bell  v.  Brown,  22,  Cal.  071, 
announces  that  several  defenses  inconsistent 
with  each  other  may,  under  proper  circum- 
stances, be  set  up  in  a  verified  answer.  In 
that  case,  in  an  action  to  recover  a  mining 
claim,  the  complaint  alleged  title  and  pos- 
session in  plaintiffs  on  a  certain  day.  The 
answer  denied  that  plaintiffs  ever  had  either 
title  or  possession,  and  afterwards  averred 


But  when  the  pleas  are  not  so  offered  the 
English  doctrine  applies,  and  the  right  rests  In 
the  discretion  of  the  court.  Fumiss  v.  Bills, 
2  Brock.  14,  Fed.  Caa  No.  5.162. 

So,  under  each  an  act,  while  a  denial  is  not 
technically  an  afflrmatlve  defense.  It  may  be  in- 
terposed with  afflrmatlve  defenses,  and  to  strike 
it  oat  because  Inconsistent  with  the  afflrmatlve 
defense  Interposed  Is  error.  Woods  v.  Belss, 
78  Hun,  80,  20  N.  Y.  Bupp.  263. 

And  under  the  Texas  statute  providing  that 
the  defendant  In  his  answer  may  plead  as  many 
•everal  matters,  whether  of  law  or  fact,  as  he 
«hall  think  necessary  for  his  defense,  and  which 
may  be  pertinent  to  the  canse.  provided  he  shall 
tile  then  all  at  the  same  time  and  In  due  order 
of  pleading,  the  right  given  to  plead  several 
xattera  la  unlimited  If  they  are  pertinent,  filed 
at  the  same  time  and  In  due  order  of  pleading, 
and  there  Is  no  qualification  or  abridgment  iA 
the  risht  In  matters  that  are  inconsistent 
Fowler  T.  Davenport,  21  Tex.  626. 

And  an  Intervener  occupying  the  attitude  of 
a  defendant,  and  resisting  a  claim  to  his  prop- 
erty asserted  by  the  plaintiff,  is  entitled  to  the 
nme  latitude,  and  his  pleas  cannot  be  objected 
to  as  inconsistent  and  contradictory.  Smith  v. 
Sob'ett.  28  Tex.  168. 

But  while  a  defendant  may  set  op  as  many 
defenses  as  he  may  have,  whether  Inconsistent 
or  not,  an  order  at  the  opening  of  a  trial  re- 
quiring defendant's  counsel  to  elect  whether  he 
would  rely  upon  the  defense  set  up  In  the  an- 
swer as  a  defense  merely  or  as  a  counterclaim 
on  the  ground  that  they  were  Inconsistent,  if 
errooeoua.  Is  not  ground  for  reversal,  where  no 
^alld  counterclaim  was  pleaded,  and  hence  the 
defendant  lost  nothing  by  being  required  In  ef- 
fect to  abandon  an  Insufficient  pleading.  8o- 
deta  Itallana  Dl  Beneflcensa  T.  Sulser,  188  N. 
T.  468,  34  K.  E.  193. 

In  some  of  the  statea  however,  the  right  of 
a  defendant  to  set  up  several  defenses  In  an  an- 
swer la  limited,  either  by  the  language  of  the 
statute  or  by  the  construction  given  to  It  by 
the  conrts,  to  defenses  which  are  not  Inconsist- 
ent. Among  these  states  are  Missouri,  Kansas, 
Ulnneeota,  Wisconsin,  and  Louisiana. 

Thoa.  onder  the  Minnesota  system  of  pleading 
a  defendant  may  set  up  as  many  defenses  as  he 
may  have,  the  only  limit  to  the  right  being  that 
they  maat  not  be  Inconsistent.  Steenerson  t. 
Wateriinry,  S2  Minn.  211.  63  N.  W.  1146 ;  Booth 
V.  Sherwood,  12  Minn.  426. 

And  under  the  Missouri  statute  an  answer 
siay  contain  as  many  caases  of  action  as  the 
defendant  may  have,  hut  they  must  be  consist* 
eat  defenses  and  separately  stated.  Darrett  ▼. 
48L.B.  A. 


DonneUy,  88  Mo.  404;  Smith  v.  CuUlgan,  74 
Mo.  889 ;  Adams  v.  Trigg.  87  Mo.  141. 

It'  Is  a  principle  of  pleading,  under  the 
Missouri  Code,  that  the  defendant  cannot  deny 
and  at  the  same  time  confess  and  avoid  the  al- 
legations In  the  petition.  McCord  v.  Doniphan 
Branch  R.  Co.  21  Mo.  App.  02 ;  Adams  v.  Trigg, 
87  Mo.  141. 

8o,  under  Wis.  Rev.  Stat.  |  2667,  a  defendant 
may  plead  as  many  defenses  and  counterclaims 
as  he  has,  although  they  may  be  based  on  Incon- 
sistent legal  theorlea  South  Milwaukee  Boule- 
vard Heights  Co.  T.  Harte,  95  Wis.  692.  70  N. 
W.  821. 

But,  the  statutory  rule  that  a  defendant  may 
plead  as  many  defenses  and  counterclaims  as  he 
has,  though  based  on  inconsistent  legal  theories, 
does  not  affect  the  general  principle  that  the 
truth  should  be  pleaded.    Utid. 

And  the  rule  which  prevails  In  Louisiana  on 
the  subject  of  general  and  special  pleas  is  that 
they  may  be  presented  together  if  consistent 
with  each  other,  inconsistent  or  contradictory 
pleas  alone  are  forbidden.  Andrews  v.  Hensler, 
6  Wall.  234,  18  L.  ed.  787. 

And  while  Independently  of  the  general  Issue 
a  defendant  may  set  up  other  means  of  defense 
to  use  In  case  the  general  denial  falls  him,  such 
special  pleas  must  be  consistent  with  the  gener- 
al one,  and  not  contradictory  to  it.  Nagel  ▼. 
MIgnot,  8  Mart.  (La.)  498. 

And  a  plea  of  the  general  Issue  In  an  action 
for  the  price  of  merchandise  sold  and  a  plea  of 
payment  cannot  be  united  In  the  same  answer. 
Dean  v.  Jackson,  1  Mart.  N.  8.  127. 

But,  a  plea  of  prescription  In  an  action  for 
a  money  demand  Is  not  Inconsistent  with  an  ad- 
mission that  the  debt  was  once  due,  or  with  a 
plea  of  payment  and  compensation.  Col  ley  v. 
Latourette,  7  La.  Ann.  222. 

Tt  will  be  found,  however,  that  this  apparent 
conflict  Is  not  real,  or  at  l^ast  Is  real  to  but  a 
slight  extent.  The  courts  holding  that  different 
defenses  in  an  answer  must  not  be  inconsistent 
have  defined  inconsistency  within  the  meaning 
of  that  rule,  as  will  be  seen  by  reference  to  deci- 
sions of  the  same  courts  set  forth  infra,  VI.  b, 
and  TI.  c  'n  the  same  terms,  and  as  being  the 
same  thing  as  Inconsistency  In  fact  as  defined 
by  the  other  courts,  and  held  by  them  to  be  Im- 
proper and  objectionable.  And  It  will  also  be 
seen  that  though  the  cases  first  above  set  forth 
lay  down  the  rule  absolutely  that  Inconsistent 
defenses  may  be  pleaded,  the  rule  must  be  taken 
as  referring  to  the  facts  of  the  particular  cases 
In  which  It  was  so  stated,  as  the  Inconsistency 
which  Is  not  objectionable  under  either  class  ot 
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thai  if  plaintiffs  erer  liad  a  title  to  the 
claim,  they  had  abandoned  and  forfeited  it 
before  defendants'  entry.  The  question  of 
title  and  possession  might  have  been  very 
largely  a  question  of  law,  which  it  would 
have  been  unsafe  for  the  defendants  to  have 
admitted.  But  that  is  altogether  a  different 
proposition  from  the  one  under  considera- 
tion, where  there  is  an  affirmative  allegation 
in  the  answer,  which,  if  true,  sustains  an  al- 
legation of  the  complaint^ — a  fact  alleged, 
the  proof  of  which  is  material  to  the  support 
of  the  plaintiff's  cause  of  action.  In  this 
case  there  are  no  hypothetical  facts  nleaded ; 
but  the  answer  plainly  avers  that  tne  notes 
were  transferred,  that  the  appellant  dealt 
with  the  respondent  as  the  owner  and  holder 
of  them,  and  that,  as  such  owner  and  holder, 
he  made  settlement  for  said  notes.  The 
most  thai  could  be  said  of  such  a  pleading* 


as  this«  where  in  one  breath  the  pleader  de- 
nies a  fact  and  in  the  next  admits  it»  is 
that  the  denial  and  admission  balance  each 
other,  and  leave  the  complaint  in  the  posi- 
tion it  would  be  in  if  no  denials  or  admis- 
sions had  been  made.  But  in  this  instanoe 
the  case  is  stronger  against  the  defendant, 
for  he  denies  by  generetl  denial  and  avers  by 
special  averment  the  truth  of  the  thing 
which  he  denied.  Buhne  v.  Corbett,  43  €!al. 
264,  was  an  action  of  ejectment,  wiiere  the 
plaintiff  demanded  the  premises,  and 
averred  that  at  a  certain  date  the  possession 
was  unlawfully  withheld  from  him  by  the 
defendants.  The  defendants,  in  their  an- 
swer, denied  that  on  said  day,  or  at  any 
other  time,  they  entered  into  the  possession 
of  the  premises,  or  that  they  then  withheld 
the  possession  of  the  same.  And  they  af- 
firmatively made  the  showing  that  the  lands 


Is  Inconsistency  by  implication  of  law  as 
distinguished  from  inconsistency  in  fact.  See 
imfru,  YI.  b,  and  VI.  c. 

b.  What  defen^m  art  inoontigteni. 

1.  JHstinction  between  inconsistency  in  foot  and 
iMoonsiatency  by  impUoation  of  Uho. 

The  inconsistent  defenses  which  may  be  set 
op  in  an  answer  under  statutory  provisions,  pro- 
viding that  the  defendant  may  set  forth  by  an- 
swer as  many  defenses  and  counterclaims  as  he 
may  have,  are  those  in  which  the  Inconsistency 
arises  by  implication  of  law,  and  which  are  In 
the  nature  of  pleas  of  confession  and  avoidance 
as  contradistinguished  from  denials,  and  not 
such  as  involve  a  direct  contradiction  of  any 
fact  elsewhere  directly  averred.  Bell  v.  Brown, 
22  Cal.  671. 

It  is  only  where  the  inconsistency  between 
pleas  in  an  answer  complained  of  is  one  of  fact 
In  favor  of  the  defendant,  which  could  not  stand 
In  connection  with  a  fact  pleaded  in  favor  of 
the  plaintiff,  or  where  the  inconsistency  is  be- 
tween two  facts  contradictory  to  each  other,  or 
which  neutralise  each  other  with  reference  to 
the  same  plea,  so  that  the  verdict  thereon  would 
be  a  nullity,  that  such  pleas  cannot  be  united. 
Kelly  V.  Craig,  9  Humph.  215. 

Defenses  are  inconsistent  only  when  one  In 
fact  contradicts  the  other,  and  are  not  so  In  law 
where  the  inconsistency  Is  merely  a  seemingly 
logical  one  arising  from  a  denial  and  a  plea  in 
confession  and  avoidance.  Cohn  v.  Lehman,  03 
Ho.  674,  6  S.  W.  267. 

Facts  set  forth  in  an  answer,  which  contro- 
vert the  allegations  of  the  complaint  In  effect 
only,  may  be  properly  pleaded  in  connection 
with  a  direct  denial  of  the  main  allegations 
thereof,  and  they  may  be  so  pleaded  by  way  of 
confession  and  avoidance  of  the  cause  of  ac- 
tion alleged  In  the  complaint,  though  the  denial 
be  such  that  if  true  it  would  defeat  the  cause 
of  action ;  but  the  denial  should  be  special  and 
qualified.  McDonald  v.  American  Mortg.  Co.  17 
Or.  626,  21  Tac  883. 

A  denial  of  the  plaintiff's  cause  of  action, 
and  a  defense  by  way  of  confession  and  avoid- 
ance, may  be  pleaded  together,  where  the  plea 
by  way  of  confession  and  avoidance  admits  the 
plainttff*s  cause  of  action  only  by  implication  of 
law,  as  a  mere  technical  supposition  on  which 
the  defense  proceeds  and  not  as  an  admission 
In  fact     Pavey  v.  Pavey,  30  Ohio  St.  600. 

Two  defenses  are  not  so  Inconsistent  as  not 
to  be  pleaded  together  unless  there  is  an  abso- 
48L.R.  A. 


lute   incompatibility   of  the   facts.     Nelson    ▼ 
Brodhack,  44  Mo.  506,  100  Am.  Dec  828. 

The  only  limitation  upon  the  right  of  a  de- 
fendant to  defend  himself  against  the  action 
of  the  plaintiff  on  as  many  different  grounds  as 
the  nature  of  the  action  and  the  merits  of  his 
defense  will  allow  Is  that  they  shall  not  Involve 
the  ridiculous  absurdity  oi  being  inconsistent  fn 
fact  Blchardson  v.  Whitfield,  2  McCord,  L. 
148. 

And  a  defense  of  set-off,  connterdalm,  dis- 
charge in  insolvency  or  bankruptcy,  or  the  stat- 
ute of  limitations,  and  the  like,  conflicts  with  a 
general  denial  by  implication  of  law  only,  aiiA 
the  pleader  should  not  be  required  to  elect  be- 
tween such  a  defense  and  a  general  denial,  or 
refused  permission  to  support  such  afflnnative 
defense  by  proof.     Bell  v.  Brown,  22  Cal.  671. 

So,  a  defendant  may  plead  under  Mo.  Rev. 
Stat.  I  2050,  as  many  defenses  as  he  may  have, 
whether  legal  or  equitable  or  both,  the  only  liin> 
it  being  that  they  must  be  consistent  the  coa^ 
slstency  required  being  one  of  fact  merely. 
Crowder  v.  Searcy,  108  Mo.  07,  15  8.  W.  S46  ; 
Nelson  v.  Brodhack,  44  Mo.  506,  100  Abb.  Dec 
328. 

Pleas  which  were  not  tnconslstent  under  tike 
practice  of  the  courts  previous  to  the  New  Tork 
Code  will  not  be  held  Inconsistent  as  answers 
under  the  Code.  Lanslngh  v.  Parker,  9  How. 
Pr.  288. 

And  in  pleading  defenses  under  It  a  defendant 
should  not  be  required  to  elect  between  a  deaiaJ 
of  a  material  allegation  in  the  complaint  auttior^ 
ized  by  New  York  Code,  |  140.  subd.  1,  and  aA> 
other  matter  constituting  a  defense  under  sotMl. 
2  of  that  section.  Holienbeck  v.  Clow,  9  How. 
Pr.  280. 

So,  under  the  provisions  sf  the  Sooth  Caro- 
lina Code,  a  defendant  may  In  his  answer  aet 
forth  as  many  defenses  as  were  allowable  under 
the  former  practice.  Cohrs  v.  Fraser,  5  S.  C. 
N.  S.  851. 

2.  Teet  ae  to  tchai  inconsietenoy  It  •ft/6ot<ois> 

able. 

The  test  of  Inconsistency  of  defoisea  whicli 
renders  their  union  objectionable  under  tlie 
Codes  of  Procedure  of  the  several  states,  like 
that  in  equity  as  well  as  under  the  more  relaxed 
rules  under  the  statute  of  Anne,  is  generally  tbe 
question  whether  both  may  be  true,  or  whether 
If  one  be  true  the  other  must  be  false,  and  pi\>of 
of  one  would  necessarily  disprove  the  other. 
Gammon  v.  Ganfleld,  42  Minn. '868,  44  N.  W 
125 ;  Backdahl  v.  Grand  Lodge  A.  O.  U.  W.  «« 
Minn.  61,  48  N.  W.  454 ;  Steenerson  v.  Waters 
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belonged  to  the  United  States;  that  the 
UnHed  States  had  continually  occupied  and 
posseaeed  said  lands,  fr<Hn  a  date  long  prior 
to  the  date  of  the  alleged  withholding  by 
the  defendants,  for  lighthouse  purposes; 
that  it  had  erected  and  maintained  a  lights 
house  thereon ;  that  the  defendants  were  the 
keepers  of  the  lighthouse  and  employed  by 
the  United  States  at  stipulated  wages,  and 
that  as  such  keepers  they  were  mere  servants 
and  employees  of  the  United  States,  subject 
at  any  and  all  times  to  the  orders,  direc- 
ticHis,  and  commands  of  the  United  States; 
that  as  such  servants  they  were  in  the  tem- 
porary charge  of  the  light  and  lighthouse 
buildings  on  said  land  for  the  sole  purpose 
of  keeping  the  light  burning  at  proper 
times.  Averred  that  they  did  not  at  that 
time,  and  never  had,  claimed  any  interest 
in  said  lands  or  improvements,  or  any  part 


thereof,  but  that,  since  its  reservation  for 
a  lighthouse,  the  land  had  been  in  the  sole 
possession  of  the  United  States  through  its 
employees.  And  this  case  waa  based  upon 
the  doctrine  announced  in  Bell  v.  Brown,  22. 
Cal.  671.  So  that  it  will  be  seen  at  a  glance 
that,  while  the  court  announces  in  words 
the  rule  that  inconsistent  answers  may  be 
pleaded,  these  answers  were  really  not  incon- 
sistent; that  the  sole  object  was  to  raise 
the  issue  thsi  the  possession  alleged  by  the 
complaint  was  the  possession  of  the  United 
States,  and  not  the  possession  of  the 
plaintiff  in  the  action.  The  next  case  cited, 
that  of  Wilson  v.  Olea^eland,  30  Cal.  192, 
is  a  still  weaker  case,  and  cites  in  its  sup- 
port, also,  the  case  of  Bell  v.  Brown,  All 
that  was  decided  in  that  case  was  that  a  de- 
fendant may  deny  the  title  of  the  plaintiff, 
and  also  plead  the  statute  of  limitations. 


fMiry,  52  Minn.  211,  63  N.  W.  1146;  Booth  v. 
Sherwood,  12  Minn.  426.  Gil.  810  ;  H.  A.  Hackle 
Mf^  Co.  V.  Rutgers  F.  Ina  Co.  1  Minn.  Dist.  B.  8 ; 
Nelson  v.  Brodhack,  44  Mo.  596,  100  Am.  Dec. 
328 :  Keane  v.  Kyne,  2  Ma  A  pp.  817 ;  Schaefer 
T.  Canaey.  6  Mo.  App.  142 ;  Patrick  v.  BoonvUIe 
Gsailskt  Co.  17  Mo.  App.  465 ;  Lee  v.  Dodd,  20 
Mo.  App.  271 ;  Moore  v.  Mdcon  Sav.  Bank,  22 
Mo.  App.  684:  Wood  v.  Hilblsb,  23  Mo.  App. 
S89:  McCormlck  v.  Kaye,  41  Mo.  App.  263; 
Orier  Commission  Co.  v.  Dockstader,  47  Mo. 
AppL  42 ;  Home  P.  Ina  Co.  v.  Decker,  56  Neb. 
346,  75  N.  W.  841 :  Blodgett  y.  McMartry,  39 
Keb.  210.  57  N.  W.  985 ;  Cate  ▼.  Hutchinson,.  58 
Xeb.  232«  78  N.  W.  500 ;  Hollenbeck  ▼.  Clow,  9 
How.  Pr.  289 ;  Bryant  ▼.  Bryant,  2  Robt.  612 ; 
FSTey  ▼.  Pavey,  80  Ohio  St.  600;  McDonald  ▼. 
American  Mortg.  Co.  17  Or.  626,  21  Pac.  883 ; 
Stto^rasa  v.  Androsa  19  Or.  286.  23  Pac.  969 ; 
Lawrence  v.  Peck,  8  S.  Dak.  646,  64  N.  W.  808 ; 
Lake  Shore  A  M.  8.  R.  Co.  v.  Warren,  8  Wyo. 
134«  6  Pac.  724. 

Tblfl  in  the  rule  of  the  principal  case. 

The  court  has  no  power,  under  the  Codes,  to 
require  defendants  to  elect  upon  which  of  Ihelr 
defenaes  they  will  rely,  where  more  than  one 
Is  set  forth  by  the  answer,  and  evidence  Is  given 
tending  to  prove  their  truth,  unless  they  are  so 
tar  Inconsistent  that  both  cannot  properly  co- 
exist In  the  same  transaction.  Kelly  v.  Bern- 
helm  er,  8  Thomp.  &  C.  140. 

And  a  defendant  may  plead  Inconsistent  de- 
fensea  nnder  the  Code  system  of  pleading  pro- 
Tided  they  are  not  so  incompatible  ss  to  render 
one  or  the  other  absolutely  false,  and  in  so 
pleadlnip  he  does  not  waive  any  of  the  defenses 
set  up  hy  him.  Clarke  v.  Lyon  County,  7  Nev. 
75. 

And  defenses  are  not  Inconsistent  where  the 
facts  pleaded  In  both  may  be  true,  merely  be- 
cause proof  of  one  may  render  proof  of  the  oth- 
er annecessary.  Bacfcdahl  v.  Grand  Lodge  A. 
O.  17.  W.  46  Minn.  61,  48  N.  W.  464  :  Gammon  v. 
Gandeld.  42  Minn.  868.  44  N.  W.  126. 

Repugnancy  In  an  answer  Is  ordinarily  not  a 
ground  for  demurrer  when  the  second  allega- 
tion is  merely  superfluous  and  redundant,  and  in 
that  case  the  latter  may  be  stricken  out  or  dls- 
TCSarded,  and  will  not  vitiate  the  pleading ;  but 
it  la  otherwise  where  the  pleading  is  so  in- 
oonalstent  with  Itself  as  to  destroy  the  meaning. 
Second  NaL  Bank  v.  Hart,  8  Ind.  App.  19,  36  N. 
B.  302. 

And  imder  Code  provisions  that  the  defendant 
may  set  forth  by  answer  as  many  defenses  and 
counterelaima  as  he  may  have,  a  special  defense 
of  new  matter  la  avoidance  may  go  with  a  tra- 
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verse,  at  least  when  not  Inconsistent,  though 
the  new  matter  logically  admits  by  Implication 
real  or  apparent  right  in  the  plalntifT,  sought 
to  be  thus  avoided.  Veasey  v.  Humphreys,  27 
Or.  615,  41  Pac.  8. 

A  positive  denial  of  the  allegations  of  the 
complaint,  and  an  allegation  of  new  matter  as  a 
defense  thereto  in  the  nature  of  confession  and 
avoidance,  are  not  necessarily  inconsistent  with 
each  other  where  it  Is  possible  for  both  to  be 
true.  Snodgrass  v.  Andreas,  19  Or.  286,  23  I*ae. 
960. 

And  traverses  and  answers  in  avoidance  may 
go  together  when  not  inconsistent.  Cohn  v. 
Lehman,  98  Mo.  674,  6  S.  W.  267 ;  Ledbetter  v 
Ledbetter,  88  Mo.  62. 

And  a  plea  of  estoppel  may  be  Joined  with 
one  amounting  to  a  traverse,  where  the  two  are 
not  in  their  nature  inconsistent.  Blodgett  v. 
McMnrtry.  89  Neb.  210.  67  N.  W.  985. 

In  the  above  case  Whlttemore  v.  Stephens, 
48  Mich.  574,  12  N.  W.  868,  Bupra,  IV.  a,  was 
distinguished  upon  the  ground  that  that  was  a 
suit  upon  a  promissory  note  under  the  common- 
law  practice,  in  which  the  general  issue  was 
pleaded,  snd  then  there  was  a  plea  of  puis  dar- 
rein continuaa^e  averring  a  composition  un- 
der the  bankrupt  act.  In  that  case  th^  plea 
was  In  effect  one  In  confession  snd  avoidance, 
and  was  therefore  entirely  inconsistent  with 
the  general  Issue. 

And  fion  eet  factum,  usnry,  infancy,  duress, 
and  payment  may  be  pleaded  together  under  the 
Maine  system  of  pleading.  Granite  State  Bank 
V.  Otis,  63  Me.  188.  dictum. 

The  right  to  plead  double,  when  given  In  civil 
cases  by  statute,  does  not  require  the  permis- 
sion of  the  court,  and  therefore  a  man  may 
plead  payment  and  non  est  factum  together. 
Com.  V.  Myers,  1  Va.  Caa  188,  dictum. 

And  a  plea  of  non  est  factum  as  to  the  instru- 
ment sued  on,  and  a  plea  of  payment  of  an- 
other but  a  different  Instrument  which  only  ap- 
pears in  the  suit  by  pleading  and  evidence  tend- 
ing to  show  why  the  defendant  Is  not  liable 
in  the  suit,  and  a  plea  of  the  statute  of  Ilmita- 
tlona  are  not  inconsistent  with  each  other.  May 
V.  Burk.  80  Mo.  676. 

In  the  above  case,  Sheppard  v.  Starrett,  85 
Mo.  867,  VI.  c,  2,  was  distinguished  upon  the 
ground  that  in  that  case  the  defenses  were  non 
est  factum  and  payment,  which  were  held  to  be 
inconsistent. 

So,  the  defendant  in  an  action  has  the  right 
to  plead  under  the  laws  of  Virginia  as  many 
aeveral  matters,  whether  of  law  or  of  fact,  as 
he  may  deem  necessary  for  his  defense,  and  he 
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It  would  teem  that  oommeoi  on  this  case 
was  unnecessary.  One  is  the  pleading  of  a 
legal  defense,  and  the  other  a  defense  on  the 
merits;  and  the  court  in  that  case  specially 
says  that  the  defenses  are  not  inconsistent. 
It  may  profitably  be  noted  here  that  a 
great  majority  of  the  cases  which  have  an- 
nounced the  doctrine  that  inconsistent  de- 
fenses may  be  pleaded  cite,  in  support  of  the 
announcement,  Hollenheck  ▼.  Clow,  9  How. 
Pr.  289,  which  announces  the  rule  that,  in 
pleading  defenses  under  the  Code,  the  de- 
fendant shall  not  be  required  to  elect  be- 
tween a  denial  of  the  material  allegations 
in  the  complaint  and  new  matter  constitut- 
ing a  defense;  that  is,  that  the  defendant 
should  never  be  required  to  admit  allega- 
tions in  the  complaint,  which  he  might 
otherwise  be  able  to  deny,  as  the  condition 
upon  which  he  is  permitted  to  set  up  affirma. 


tive  matters  of  defense.  This  was  an  action 
for  slander,  where  the  charge,  a«  stated  in 
the  complaint,  was  that  the  defendant 
stated  that  plaintiff  had  stolen  the  defend- 
ant's hay.  There  was  a  general  denial  by 
the  defendant,  and  then  the  answer  pro- 
ceeded as  follows:  "And  the  said  defend- 
ant, further  answering,  says  that  all  the 
words  which  were  spoken  or  uttered  by  the 
defendant  of«  to«  or  concerning  the  said 
plaintiff,  as  set  forth  in  the  oomplaint, 
charging  him,  said  plaintiff,  with  stealing 
or  taking  hay,  or  that  the  plaintiff  had 
stolen  the  defendant's  hay,  were  spoken  and 
uttered  by  the  defendant  in  reference  to  a 
quantity  of  hay  which  the  defendant  had 
cut  and  stacked  in  the  summer  of  1853,  and 
to  which  hay  the  plaintiff  claimed  title,  and 
which  hay  the  plaintiff,  under  such  claim 
of  title«  in  the  daytime,  took  and  removed 


may  plead  nil  debit  to  the  count  of  the  declara- 
tion on  which  iBsae  Is  Joined,  and  tho  stac.ite 
of  limitations  to  the  same  count,  wiiboiit  r'n 
derlng  the  pleading  objectionable  for  Incon- 
sistency. Bank  of  United  States  v.  Donnully, 
8  Pet.  361.  8  L.  ed.  974. 

And  a  plea  of  the  statute  of  limitations,  and 
another  that  the  Judgment  sued  on  was  ren- 
dered without  process  conferring  Jurisdiction, 
and  was  void,  are  not  Inconsistent  as  the  plea 
of  the  statute  of  limitations  to  avoid  the  muse 
of  action  need  not  In  fact  conleb^  It.  Merten 
V.  San  Angelo  Nat.  Bank,  6  Okla.  685,  49  Pac. 
918. 

And  a  plea  of  the  statute  <^  limitations  to  all 
the  causes  of  action  alleged  in  the  complaint  is 
not  Inconsistent  with  another  plea  averring  that 
the  plaintiff  and  defendant  had  a  full  and  com- 
plete accounting,  and  that  the  defendant  made 
and  delivered,  and  the  plaintiff  accepted,  a 
wagon  in  full  settlement  and  satisfaction  of  the 
amount  found  due  on  the  accounting,  so  as  to 
require  au  election  upon  the  counts.  Conway 
V.  Wharton,  18  Minn.  168.  Gil.  146. 

And  a  plea  In  an  answer  In  an  action  brought 
by  an  administrator  as  such,  denying  any  right 
in  the  plaintiff  In  his  capacity  as  administrator 
to  the  subject  of  controversy,  is  not  Inconsistent 
with  another  plea  alleging  the  release  of  the 
defendant  from  liability  on  the  instrument  in 
suit,  by  failure  of  Its  consideration,  as  i>oth 
averments  may  be  true.  Noonan  v.  Bradley,  9 
Wall.  894,  19  L.  ed.  757. 

An  answer  by  way  of  confession  and  avoid- 
ance of  the  matter  alleged  in  a  complaint,  how- 
ever. Is  Inconsistent  with  a  specific  denial  there- 
of, but  may  properly  be  pleaded  with  a  special 
or  qualified  denial.  McDonald  v.  American 
Hortg.  Co.  17  Or.  626.  21  Pac.  883. 

AH  that  Is  contemplated  by  Iowa  Code,  i  2710, 
is  that  defenses  cannot  be  objected  to  simply 
because  they  are  inconsistent  with  each  other. 
It  does  not  apply  to  a  case  In  which  the  asser- 
tion of  one  of  the  rights  pleaded  destroys  the 
other.  Crawford  v.  Nolan,  70  Iowa,  97,  80  N. 
W.  82. 

And  while  different  defenses  may  be  pleaded 
in  the  same  answer  under  the  Code,  contradic- 
tory or  inconsistent  pleas  cannot,  and  the  de- 
fendant cannot  deny  and  confess  a  fact  in  the 
same  pleading,— especially  where  the  pleading  is 
verified  and  the  fact  both  denied  and  confessed 
is  a  matter  within  his  own  personal  knowledge. 
Ormsby  v.  Douglass,  2  Abb.  Pr.  407. 

And  a  plea  of  tender  admits  the  indebtedness 
tor  which  the  tender  was  made,  and  a  general 
denial  and  tender  are  Inconsistent  defeases 
48  L.  R.  A. 


which  cannot  be  pleaded  to  the  same  cause  of 
action.  Livingston  v.  Harrison,  2  B.  D.  Smith, 
197. 

So,  a  plea  of  usury  involves  a  denial  that  any- 
thing is  due  from  the  defendant  to  the  plaintiff, 
and  a  plea  of  tender  implies  that  there  is  an 
indebtedness  to  the  amount  tendered,  and  the 
two  are  Inconsistent  and  cannot  stand  together. 
Breunich  v.  Weselman,  100  N.  Y.  609,  2  N.  £. 
885. 

This  test  has  been  based  upon  the  theory  that 
under  the  Code  system  pleadings  are  required  to 
be  verified  by  oath,  and  that  If  the  Inconsist- 
ency were  one  of  fact  the  verification  of  the  one 
defense  would  be  a  falsification  of  the  other, 
and  therefore  a  forgery. 

Thus,  the  right  of  the  defendant  under  the 
Code  to  plead  any  number  of  defenses  tn  the 
same  answer  is  limited  only  by  the  necessity  of 
their  being  verified  by  oath,  and  ail  may  b« 
Joined  therefore  which  can  be  verified  by  oath 
without  swearing  falsely.  Pavey  v.  Pavey.  30 
Ohio  St.  600;  Cltlsens'  Bank  v.  Closson,  29 
Ohio  St.  78 :  Cate  v.  Hutchinson,  68  Neb.  232, 
78  N.  W.  600. 

The  defendant  may  plead  as  many  defenses 
as  he  may  have,  if,  when  the  answer  Is  sworn 
to.  it  is  not  contradictory.  Bnmham  t.  Call. 
2  Utah,  483. 

But  if  a  fact  which  Is  directly  averred  In  on« 
part  of  a  verified  answer  is  in  another  imrt  di- 
rectly denied,  the  party  verifying  Is  gallty  of 
perjury,  and  on  the  trial  the  averment  which 
bears  most  strongly  against  him  will  be  taken 
to  be  true.     Bell  v.  Brown,  22  Cal.  671. 

Where  two  alleged  grounds  of  defense  platnly 
contradict  each  other,  they  are  not  susceptible 
of  verification  because  It  Is  impossible  for  both 
to  be  true,  and  the  verification  of  one  would  t>e 
the  falsification  of  the  other;  and  in  such  case 
the  answer,  though  sworn  to,  will  be  regarded 
as  not  verified  within  the  provisions  of  the  Ohio 
Code,  requiring  pleadings  to  be  verified  by  oath, 
and  should,  on  motion,  be  stricken  from  the  flies, 
or  the  defendant  be  put  to  his  election.  Citi- 
zens' Bank  v.  Closson,  29  Ohio  St.  78. 

So.  under  the  Nebraska  Code,  authorising  the 
defendant  to  set  up  as  many  defenses  as  he  naay 
have,  they  must  be  consistent  In  fact,  and 
as  they  must  be  sworn  to  the  defendant  must  be- 
lieve them  to  be  true.  School  Dlst  No.  27  ▼. 
Holmes,  16  Neb.  486.  20  N.  W.  721. 

What  were  consistent  ur  inconsistent  plesis 
under  the  old  practice,  where  the  plead- 
ings were  not  required  to  be  verified.  Is  a  very 
different  question  from  what  are  consistent  or 
Inconsistent  answers  under  the  present  IClsaoorl 
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upon  lands  sdjoining  to  and  in  mght  of 
where  it  had  been  left  by  the  defendant, 
whieh  trespass  or  transaction,  and  not  the 
crime  of  larceny,  was  all  that  the  defend- 
ant intended  by  the  speaking  of  said  words, 
and  was  so  understood  by  and  explained  to 
all  who  heard  the  defendant  utter  the 
words.**  We  have  set  this  answer  out  at 
length  because  it  conclusively  shows  that 
the  defenses  pleaded  in  this  case  were  not 
inconsistent,  but  that  the  averment,  after 
the  general  denial,  was  simply  a  pleading 
of  the  facts,  the  legal  effect  of  which  would 
be  to  sustain  the  general  denial,  and  would 
in  no  sense  be  an  untrue  averment,  conced- 
ing the  truth  of  the  general  denial;  and  it 
will  be  seen  that  they  are  in  no  sense  incon- 
sistent, although  the  court,  in  announcing 
its  decision,  speaks  of  them  as  inconsistent 
defenses.     But  the  cases  cited  and  reviewed 


by  that  court  conclusively  show  that»  in  tha 
judgment  of  the  court,  the  defenses  were  not 
actually  inconsistent,  and  certainly  did  not 
attempt  to  lay  down  the  rule  that  inconsist- 
ent defenses  could  be  pleaded  to  the  extent 
of  pleading  untruthful  defenses ;  for,  in  com- 
menting on  the  case  of  Arnold  v.  Dimon,  4 
Sandf.  G80,  cited  by  Justice  Crippen  in  Ito& 
V.  RodgerSf  8  How.  Pr.  356,  where  the  action 
was  against  a  carrier  for  the  loss  of  goods,^ 
and  defendant  denied  that  he  was  the  owner 
of  the  vessel  upon  which  the  goods  were 
shipped,  and  then  averred  that  the  goods 
had  in  fact  been  delivered  to  the  plaintiff, 
the  court  said:  "It  is  quite  possible,  to  say 
the  leasts  that  both  these  defenses  might 
have  been  true.  They  were  therefore  not 
wholly  inconsistent,  and  should  have  been 
allowed  to  stand."  So  that  it  will  be  seen 
that  this  case  is  no  basis  at  all  for  the  an- 


practice*  where  the  pleadings  are  required  to  be 
sworn  to.  Atteberry  v.  Powell,  29  Mo.  420,  77 
Am.  Dec  570,  dictum. 

Where  new  matter  directly  alleged  would  be 
Inconalstent  with  an  absolute  traverse,  so  that 
both  could  not  be  verlfled,  and  the  pleader  de- 
sires to  avail  himself  of  both  defenses  so  as 
to  pat  the  opposing  psrty  to  the  proof  of  his 
plea,  and  at  the  same  time  save  to  himself  an 
sQrmatlvc  defense.  It  Is  essential  that  the  al- 
legations of  new  matter  should  be  qualified,  or 
else  that  they  should  be  superseded  by  a  quall- 
ted  traverse:  but  this  applies  only  where  the 
defenses  are  really,  and  not  merely  apparently, 
tnconaistent  Veasey  v.  Humphreys,  27  Or.  6ir», 
41  Pac  &  See  slso  Mclntlre  v.  Wlegsnd,  24 
Abb    N.  C.  812,  10  N.  Y.  Snpp.  3. 

Bat  while  all  pleadings  are  not  required  to  be 
verified  under  all  the  Codes,  the  rule  would  seem 
to  be  ttolversal.  spplying  alike  to  verified  and 
anverlfied  pleadlnga 

Hias,  the  statutory  provision  that  a  defend- 
ant may  set  forth  by  answer  as  many  defenses 
and  counterclaims  as  he  may  have,  applies  si  ike 
to  all  answers,  verified  and  anverlfied.  Bell  v. 
Brown,  22  Cal.  671. 

There  Is  no  distinction.  In  respect  to  the  ef- 
fect of  Inconsistency  between  defenses,  between 
pleading  verified  and  pleadings  unverified. 
Bahne  v.  Corbett,  48  Cal.  204. 

e.  AppUeaiion  of  the  rule  to  pariieular  aoiione. 

While  the  above  test  as  to  Inconsistency 
which  will  prevent  the  union  of  defenses  has 
not  always  been  expressly  spplled  in  all  par- 
ticular classes  of  actions  In  which  Inconslst- 
flBcIes  have  been  alleged,  and  the  distinction  be- 
tween inconsistency  In  fsct  and  Inconsistency  in 
law  has  not  always  been  expressly  adverted  to, 
fc  la  thought  that  that  test  will  nearly.  If  not 
quite,  reconcile  the  apparent  differences  between 
the  cases  set  forth  In  the  following  subdivisions 
with  reference  to  psrtlcnlar  actions,  snd  that 
that  distinction  will  be  found  running  through 
nearly  If  not  all  o<  them. 

1.  AeUano  pertdniitg  to  contraei§  generally. 

A  defendant  In  an  action  on  contract,  who 
doea  not  claim  any  right  as  against  the  plaintiff 
under  the  contract  sued  on,  may  set  up  both  Its 
Illegal ity  and  Its  performance  without  Incon- 
sistency, though  it  would  be  otherwise  If  the 
atabllshment  of  the  contract  were  an  essential 
^enoent  of  the  defenss.  Les  t.  Dodd,  20  Mo. 
App.  2T1. 
4  ,  L.  R.  A. 


And  a  denial  under  oath  that  the  defendant 
executed  the  written  contract  sued  on,  and  an 
allegation  that  the  other  contracting  party  did 
not  build  the  railroad  as  therein  specified,  ars 
uot  so  inconsistent  tbat  they  cannot  stand  to* 
gether.     Cox  v.  Bishop,  55  Mo.  App.  135. 

And  a  plea  by  a  defendant  that  he  did  not 
undertake,  agree,  or  covenant  as  alleged  In  the 
complaint,  and  also  that  he  does  not  owe  the 
plaintiff  anything  on  the  deed  or  covenants  or 
on  account  of  any  matters  or  things  wbatevec 
alleged  In  the  complaint,  are  separate  pleas 
making  a  separate  and  distinct  defense,  which 
are  not  waived  by  anything  set  up  or  conceded 
by  the  legal  effect  of  the  pleading  or  in  any 
other  separate  or  distinct  plea.  Shelby  Count> 
V.  Bickford,  102  Tenn.  305,  52  S.  W.  772. 

And  a  defendant  Is  not  estopped  by  pleadlna 
his  rights  under  a  contract  from  claiming  the 
advantage  of  any  change  in  the  contract  which 
legitimate  proof  may  develop.  Welden  v.  Texas 
Continental  Meat  Co.  05  Tex.  487. 

So,  pleas  in  an  action  of  assumpsit  of  the 
general  Issue,  payment  and  release,  want  of 
consideration,  denial  of  Interest  In  the  Instru- 
ment sued  on  In  the  plaintiff,  and  set-off  may  be 
pleaded  together,  under  Misa  Code  1802.  |  083, 
and  should  not  be  stricken  out  as  Inconsistent 
and  contradictory.  Lay  v.  Filmore,  75  Miss. 
403,  23  So.  184. 

And  a  dcfendsnt  who  has  stated  In  his  an- 
swer all  the  facts  necpssery  to  constitute  a  de- 
fense of  want  of  consideration  or  for  a  recoup- 
ment  of  damages  need  not  state  which  defense 
he  will  Insist  upon,  and  If  he  does  so  state,  he  is 
not  precluded  from  Insisting  upon  any  defonso 
which  the  facts  alleged  would  Justify.  Springer 
V.  Dwyer,  50  N.  Y.  10. 

And  a  counterclaim,  the  object  of  which  is  to 
obtain  damages  for  breach  of  contract  should 
It  be  held  that  It  was  binding  and  that  there  was 
no  fraud,  is  not  Inconsistent  with,  and  may  be 
Joined  In  the  same  answer  with,  a  defense  or 
counterclaim  to  avoid  the  contract  on  the 
ground  of  fraud.  South  Milwaukee  Boulevard 
Heights  Co.  V.  llarte,  05  Wis.  502,  70  N.  W.  821. 

But  while  Inconsistent  defenses  are  allowed  to 
be  pleaded  under  the  New  York  Code,  the  courts 
will  not  go  so  far  as  to  permit  a  defendaut  to 
plead,  first,  that  he  never  executed  the  Instru- 
ment sued  upon,  and,  second,  that  he  did  exe- 
cute It  but  by  means  of  fraud ;  as  no  one  could 
safely  swear  to  such  a  plea.  Mclntlre  v.  Wie- 
gaud.  24  Abb.  N.  C.  312,  10  N.  Y.  Supp.  8. 

And  a  plea  of  want  of  consideration  for  the 
contract  sued  on  is  inconsistent  with  an  adroit 
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Boanoement  of  the  rule  that  defenses  which 
are  utterly  inconsistent  may  be  pleaded. 
Butler  y.  Wentworih,  9  How.  Pr.  282,  was 
also  a  case  of  slander,  where  the  defendant 
answered,  saying:  "I  have  no  recollection 
or  belief  of  having  so  accused  you;  but,  sec- 
ondly, if  I  did,  the  charge  was  true."  As  a 
matter  of  course,  if  the  defendant  had  no 
recollection  of  having  used  the  slanderous 
words,  he  had  a  right  to  put  the  plaintiiT  up- 
on his  proof  upon  that  question.  He  might 
not  have  known  as  a  matter  of  fact  whether 
he  did  use  them  or  not.  He  may  have  used 
them,  and  forgotten  them.  And  if  it  should 
eventuate  in  Uie  trial  that  he  did  use  them, 
then  certainly  he  should  not  be  deprived  of 
his  defenses  of  the  truth  of  the  words  ut- 
tered. It  cannot  be  said  that,  in  any  sense, 
these  defenses  are.  inconsistent.  Vail  y. 
Jones,  31   Ind.  467,  announces  the  doctrine 


that  under  the  Ck)de,  the  defendant  may  set 
forth  in  his  answer  as  many  grounds  of  de- 
fense as  he  may  have,  without  regard  to  the 
location  of  the  subject-matter,  which  was 
simply  the  language  of  the  statute;  but  the 
case  itself  decides  nothing  that  tends  to  sua- 
tain  the  doctrine  claimed  by  the  appellant. 
Weston  y.  Lumley,  33  Ind.  486,  was  a  slan- 
der case,  and  the  court  there  simply  reiter- 
ated the  doctrine  announced  in  the  other 
cases  of  that  kind  which  we  have  reviewed, 
although  what  was  said  by  the  courts  evea 
in  this  case,  was  simply  dictum,  for  it  de- 
cided that  the  question  could  not  be  raised 
upon  demurrer  as  it  was  attempted  to  be 
raised  there.  The  case  of  Moore  y.  TFtllo- 
mette  Tmnsp.  d  Locks  Co,  7  Or.  355,  was 
where  the  answer  alleged  that  the  defendant 
was  the  owner  of  the  entire  estate,  and  also 
pleaded  that  he  was  the  owner  of  one  nn- 


■ion  In  an  affirmative  defense  that  there  was  a 
consideration ;  and  In  such  case  the  plaintiif  ts 
not  required  to  prove  the  matter  denied.  Allen 
V.  Olympla  Light  ft  P.  Co.  18  Wash.  807,  48 
Pac.  55. 

So,  a  defense  In  an  action  upon  contract  that 
the  contract  had  been  revoked  and  another  de- 
fense that  it  had  been  modified,  are  inconsis- 
tent, as  it  conld  not  be  revoked  and  at  the  same 
time  modified,  and  the  defendant  setting  It  up 
should  be  compelled  to  elect  upon  which  he  will 
stand.     Cook  v.  Finch,  19  Minn.  407,  Oil.  860. 

And  a  defense  in  an  answer  consisting  of  a 
denial  of  the  making  of  the  contract  set  forth 
In  the  complaint,  and  another  consisting  of  an 
allegation  that  the  defendants  were  Induced  to 
make  the  contract  by  the  false  and  fraudulent 
representations  of  the  plaintiffs.  Is  Inconsistent, 
and  the  general  denial  should  be  stricken  out. 
Marx  V.  Gross,  0  N.  T.  Supp.  719,  26  Jones  ft 
8.221. 

And  an  answer  In  an  action  on  a  bond  plead- 
ing, by  way  of  confession  and  avoidance,  matters 
which  the  defendant  claimed  operated  to  release 
him  from  his  lisblllty  ss  surety  for  the  pur- 
chases alleged,  thus  In  effect  admitting  the  pur- 
chase, and  a  later  plea  of  general  performance, 
thus  In  effect  traversing  or  denying  them.  Is  bad 
for  repugnancy,  and  Is  subject  to  demurrer,  or 
one  of  the  pleas  may  be  stricken  out  on  motion. 
Wright  V.  Card.  16  B.  I.  719,  19  Atl.  709. 

And  a  special  plea  In  sn  action  on  a  bond, 
averring  that  the  pleader  and  another  were 
sureties  for  the  principal,  and  that  the  principal 
failed  to  discharge  the  duties  prescribed  In  the 
condition  of  the  bond«  and  that  the  plaintiff  had 
knowledge  of  such  failure  and  did  not  notify  the 
sureties  thereof,  but  wilfully  concealed  such 
matters,  thereby  releasing  him.  Is  inconsistent 
with  a  plea  of  tion  est  factum.  Accident  Ina 
Co.  V.  Baker,  34  W.  Va.  668,  12  S.  B.  834. 

But  a  denial  by  a  defendant  that  he  executed 
the  order  sued  on,  and  an  admission  that  he 
signed  his  name  to  a  paper,  but  alleging  that 
If  his  signature  was  attached  to  the  order  sued 
on  the  same  was  obtained  by  fraud  and  misrep- 
resentation, are  not  wholly  inconsistent  with 
each  other  so  as  to  warrant  requiring  the  defend- 
ant to  elect  as  to  which  defense  he  will  rely  on. 
Bird  ft  M.  Map  Co.  v.  Jones,  27  Kan.  177. 

And  a  plea  In  an  action  on  a  bond  by  sureties 
sued  thereon  of  a  settlement  of  all  matters  In 
difference  between  the  plaintiff  and  the  princi- 
pal, and  that  the  principal  then  gave  his  checks 
In  full  settlement  and  satisfaction  of  any  and 
all  liabilities  and  matters  of  difference  between 
i8L.B.  A. 


him  and  the  plaintiff.  Is  not  Inconsistent  with  a 
plea  of  non  est  factum.  Accident  Ins.  Co.  y. 
Baker,  84  W.  Ya.  668,  12  8.  B.  884. 

And  a  plea  In  an  action  on  a  bond  that  the 
plaintiff  received  and  accepted  from  the  prin- 
cipal therein  two  negotiable  notes  In  full  set- 
tlement and  satlsfSctlon  of  the  breaches  of  th4 
conditions  of  the  alleged  bond.  Is  not  necessarily 
inconsistent  with  a  plea  of  non  est  factum.  IbUd, 

So,  a  plea  In  an  action  brought  to  recover  the 
amount  of  several  bonds,  that  the  defendant  did 
not  owe  the  money  demanded  or  any  part  there- 
of in  manner  and  form  as  the  plaintiff  had  al- 
leged. Is  not  Inconsistent  with  s  second  plea  la 
the  same  answer  that  the  supposed  writings 
were  not,  nor  were  any  of  them,  the  deed  of  the 
defendant.  Grand  Chute  v.  Wlnegar,  15  WalL 
355,  21  L.  ed.  170. 

And  a  denial  of  all  the  material  allegations 
in  a  complaint  in  an  action  upon  a  bond,  and 
an  allegation  that  if  the  bond  was  execated  as 
alleged  It  would  for  causes  stated  be  Inoperative, 
and  that  If  the  bond  existed  It  should  be  treated 
as  a  mortgage,  may  be  united  In  the  same  an- 
swer.    Beed  v.  Beed,  98  N.  C.  462. 

And  a  denial  In  an  action  on  a  constable's 
official  bond  for  wrongfully  selling  under  execn- 
tion,  that  the  property  levied  npon  was  exempt, 
and  an  assertion  that  it  was  seised  and  sold  on 
purchase-money  judgments,  and  a  plea  of  the 
general  Issue,  are  not  Inconsistent.  State  use  of 
Cooley  V.  Samuels,  28  Mo.  *App.  649  . 

So,  an  answer  alleging  want  of  knowledge  or 
Information  sufficient  to  form  a  belief  as  to  the 
execution  of  a  guaranty  or  acceptance  of  any 
benefit  under  It  In  an  action  In  which  the  de- 
fendants may  not  have  known  anything  of  It,  and 
an  affirmative  defense  that  If  It  was  executed 
It  was  done  In  pursuance  of  a  conspiracy  to  de- 
fraud the  defendant,  are  not  inconsistent,  and 
may  be  included  In  the  same  answer.  Corbltt  y. 
narrlngton,  14  Wash.  197,  44  Pac  132. 

In  the  above  case,  the  principal  case  was  dis- 
tinguished and  explained  upon  the  ground  that 
In  that  case  it  was  held,  in  substance,  that  a 
defendant  could  not  deny  a  fact  of  which  he 
must  have  knowledge.  In  one  part  of  an  answer, 
and  then  In  an  affirmative  defense  admit  the 
same  fact  and  still  claim  the  benefit  of  the  de- 
nial. 

For  action  on  official  bond  of  a  treasurer,  aes 
Amador  County  v.  Butterfield,  61  Cal.  526, 
supra,  VI.  b,  1. 

As  to  action  on  an  admlnlstrstofs  bond,  see 
McNamara  v.  Jarvis,  2  La.  Ana.  691,  4nfrm^ 
VII.  b,  2. 
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divided  part  thereof,  and  the  court  decided 
there  that  inconsistent  defensefl  could  be 
pleaded^  but  that  these  defenses  were  not 
inconsistent,  because  the  defendant  might  be 
mistaken  as  to  his  legal  title,  and  if  he  was 
he  had  the  right  to  rely  upon  the  title  not 
being  in  the  plaintiflT.  Barr  v.  Hackj  4(1 
Iowa,  308,  was  a  slander  case,  and  the  doc- 
trine there  announced  was  simply  that  which 
we  have  noticed  in  the  decisions  above. 

We  are  at  a  loss  to  know  why  Wright  v. 
Baeheller,  16  Kan.  250,  was  cited  to  sustain 
this  doctrine,  for  there  it  was  expressly  said 
by  the  court  that  inconsistent  pleas  should 
not  be  encouraged;  and  while  the  case  did 
not  come  up  on  instructions  to  the  jury,  the 
•court  below  refused  to  allow  the  plaintiff  to 
reply  to  an  inconsistent  averment  in  defend- 
ant's answer,  and  the  supreme  court  held 
that  such  refusal  on  the  part  of  the  lower 


court  to  allow  this  averment  to  be  put  In  is- 
sue by  a  reply  was  error,  the  defendant 
there  having  denied  that  she  voluntarily  or 
involuntarily  executed  a  mortgage,  and  aft- 
erwards averring  that,  if  she  executed  the 
mortgage,  she  was  forced  by  her  husband  to 
execute  the  same  against  her  will.  And  the 
court  said:  "These  allegations  are  incon- 
sistent with  the  affirmative  allegations  of  the 
answer,  for  it  cannot  be  true  that  she  exe- 
cuted a  mortgage  under  duress  which  she 
never  executed.  The  setting  up  of  inconsist- 
ent defenses  like  these  should  never  be  en- 
couraged." The  court  expressly  says  that 
they  do  not  pass  upon  the  question  as  to 
whether  the  second  defense  stated  in  thp  an- 
swer was  sufficient,  as  a  defense,  to  require 
a  reply  thereto;  that  they  express  no  opinion 
upon  that  subject,  but  that,  assuming  it  to 
be  such  a  defense,  the  court  below  erred  in 


So.  under  New  York  Code  of  Civil  Trocedure, 
f  507.  entltltng  a  defendant  to  set  up  as  iiiauy 
defenses  as  he  has,  a  defendant  In  an  action 
upon  a  contract  for  aerrices  may  set  up  that  the 
plafntlfT  refused  longer  to  continue  In  the  em- 
ployment of  the  defendant  and  left  the  empluy- 
ment  without  being  discharged,  and  also  that 
the  defendant  had  sufficient  reason  for  discharg- 
ing the  plaintiff,  although  the  defenses  may  be 
iaconsietent  with  each  other,  and  the  defendant 
would  be  entitled,  as  matter  of  right,  to  prove, 
not  only  that  the  employee  left  Its  services,  but 
also  that  he  had  not  performed  the  conditions 
•of  hfs  contract,  and  that  therefore  the  defendant 
was  entitled  to  discharge  him.  Conklln  v. 
Woodbury  Dermatological  Inst.  87  App.  DIt. 
<510,  56  N.  Y.  Supp.  258.  • 

And  while  a  plea  of  tender  In  an  action  for 
services  rendered  would  be  an  Implied  admis- 
sion of  the  employment  under  the  old  practice, 
vnder  the  Code,  allowing  a  defendant  to  plead 
a^  many  defenses  as  he  may  have,  and  requir- 
ing that  a  pleading  shall  be  liberally  consfmed 
with  a  view  to  substantial  justice,  an  answer 
denying  any  employment,  and  also  alleging  that 
the  services  rendered  were  worth  a  sum  much 
less  than  the  amount  paid,  and  a  tender  of  the 
amount  thus  alleged,  are  not  so  absolutely  re- 
pugnant as  to  make  the  tender  of  a  smailer  sum 
an  admission  that  any  sum  is  legally  due. 
Clarke  v.  Lyon  County,  7  Nev.  76. 

So,  a  denial  of  the  value  of  legal  services  sued 
for  la  not  Inconsistent  with  a  special  plea  of 
payment.  CoHlna  v.  Fenley,  21  Ky.  L.  Rep.  958, 
63  8.  W.  687. 

And  an  answer  In  an  action  on  an  account 
for  services,  which  contains  a  general  denial  of 
the  easential  facts  of  the  petition,  and  avers 
thut  the  charges  In  the  Itemised  account  are  un- 
reasonable and  unjust,  does  not  present  Incon- 
sistent defenses.  Cats  v.  Hutchinson,  68  Neb. 
232.  78  N.  W.  500. 

And  a  plea  that  the  defendants  had  paid  the 
plaintiffs  In  full  of  all  demands  In  an  action  to 
recover  for  personal  services  alleged  to  have 
been  performed  at  defendants'  request,  by  the 
plaintiff  as  an  attorney  at  law,  Is  not  incon- 
sistent with  a  general  denial  contained  In  m 
same  answer,  under  the  Minnesota  system  of 
pleading.  Steenerson  v.  Waterbury,  62  Minn. 
211.  &3  N.  W.  1140. 

Nor  Is  an  answer  In  an  action  for  labor  and 
services,  denying  that  the  defendant  ever  em- 
ployed the  plaintiffs,  necessarily  inconsistent 
with  another  defense  in  the  same  answer,  that 
the  plaintiffs  were  guilty  of  gross  neglfgence  in 
the  management  of  the  business,  as  both  may 
4S  L.  R.  A. 


have  been  true ;  but  if  the  defendant  had  denied 
the  rendition  of  the  services  and  then  alleged 
that  they  were  neglTgently  and  unsklllfully  per- 
formed, the  case  would  have  been  different.  Mc- 
Donald V.  American  Mortg.  Co.  17  Or.  626,  21 
Pac.  888. 

But  the  allegations  In  an  answer  In  an  action 
for  services  rendered  in  performing  a  surgical 
operation  upon  the  wife  of  the  defendant,  deny- 
ing the  rendition  of  the  services,  and  alleging 
that  the  plaintiff  undertook  to  treat  tnc  defend- 
ant's wife  and  performed  an  operation  upon  her, 
but  that  the  operation  was  so  unskilful ly  per- 
formed and  badly  managed  that  she  died  by  rea- 
son thereof,  and  that  they  were  worthless,  detri- 
mental, and  Injurious  to  the  patient,  are  Incon- 
slatent  within  the  meaning  of  Ky.  Civ.  Code, 
I  113.  sub.  4,  and  the  defendant  should  be  re- 
quired to  elect  on  which  defense  he  would  rely. 
Black  V.  Uolloway,  10  Ky.  L.  Rep.  604,  41  S. 
W.  676. 

And  a  denial  In  a  reply  to  an  answer  alleging 
that  the  plaintiff  agreed  to  take  his  pay  for 
work,  labor,  and  materials  In  certain  articles 
of  property  purchased  by  the  defendant  for  a 
sum  ezce^lng  the  demand  of  the  plaintiff  and 
delivered  as  directed  by  the  plaintiff,  because  it 
was  incorrect  and  not  a  true  statement  of  the 
whole  transaction,  and  also  because  the  plain- 
tiff had  not  sufficient  knowledge  thereof  to  form 
a  belief.  Is  Inconsistent,  and  must  be  conscrucd 
as  a  denial  for  want  of  sufficient  knowledge  or 
Information  to  form  a  belief  only,  that  denial 
In  effect  superseding  the  other.  Lewis  v.  Ack- 
er, 11  now.  Pr.  163. 

As  to  actions  pertaining  to  contracts  for  serv- 
icer see  also  Koll  v.  Bush,  6  Colo.  App.  204,  40 
Pac.  670 ;  Schmld  v.  Busch,  97  Cal.  187,  31  Pac. 
803,  infra,  VII.  b,  1. 

So,  an  answer  in  an  action  on  insurance  pol- 
icies, which  alleges  a  failure  to  furnish  prooft 
of  loss,  and  that  the  plaintiffs  caused  the  prem- 
ises to  be  burned,  does  not  present  inconsistent 
defenses.  Home  h\  Ins.  Co.  v.  Decker,  66  Neb. 
346,  76  N.  W.  841. 

And  if  the  plaintiff  In  an  action  on  a  fire-in- 
surance policy  falls  to  make  and  furnish  pre- 
liminary proofs  of  loss  In  the  manner  and  with- 
in the  time  required  by  the  policy,  such  failure 
constitutes  a  defense  to  the  action,  and  by  going 
to  trial  on  other  grounda  of  defense  set  up  in 
the  answer,  as  well  as  upon  grounds  of  want  of 
preliminary  proof,  the  defendant  does  not  waivs 
Its  right  to  Insist  upon  the  want  of  such  proof 
as  a  defease,  there  being  no  inconsistency  bo> 
13 
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Boi  allowing  a  reply  to  be  filed.  In  Bruce 
V.  Burr^  67  N.  Y.  237,  it  was  held  that,  in 
an  action  for  breach  of  a  contract  of  sale, 
the  defendant  might  set  up  a  rescission  of  the 
contract  on  the  ground  of  fraud  or  mistake, 
and  also  breach  of  warranty  on  the  part  of 
the  plaintiff.  It  is  manifest  that  these  de- 
fenses are  not  inconsistent,  and  that  they 
both  might  be  true,  and  both  or  either  would 
be  a  proper  defense  to  the  action;  for  the 
plaintiff  may  have  committed  a  fraud  in  pro- 
curing the  contract^  and  he  also  may  have 
been  guilty  of  a  breach  of  the  warranty  after 
the  contract  wa0  procured.  The  case  of 
Amador  County  v.  Butterfield,  51  Cal.  526, 
in  no  way  sustains  the  contention.  Citizens* 
Bank  v.  Closson,  29  Ohio  St.  78,  was  an  ac- 
tion by  the  bank  against  Closson  upon  a 
promissory  note  allied  to  have  been  made 
by  him  to*  R.  R.  Fenner  &  Co.  and  indorsed 


to  the  bank  before  due.  Closson  set  up  the 
following  defenses :  ( 1 )  He  denied  the  exe- 
cution of  the  note;  (2)  he  alleged  that  if 
the  signature  to  the  note  was  his,  it  was  ob- 
tained by  a  fraudulent  and  cunningly  de- 
vised scheme  or  trick  without  his  knowledge, 
setting  forth  the  fact  that  he  was  induced  by 
false  and  fraudulent  representations  of  Fen- 
ner &  Co.  to  sign  certain  papers,  represented 
to  be  mere  receipts  or  orders  relating  to  a 
proposed  agency  for  selling  a  patent  inven- 
tion, and  that  if  he  signed  the  note  his  signa^ 
ture  was  procured  by  making  him  believe 
that  he  was  signing  one  of  the  receipts  or 
orders,  that  it  was  obtained  without  consid- 
eration, and  that  the  bank  had  knowledge  of 
these  facts  when  it  purchased  the  note.  The 
supreme  court  very  properly  held,  and  could 
not  have  held  otherwise  under  any  system  of 
pleadings,  that  these  defenses  were  all  open 


tween  the  defenses.  Farmers'  Ina  Co.  v.  Frick, 
29  Ohio.  St.  460. 

And  a  defense  In  an  action  upon  a  beneficiary 
certificate  of  insurance  issued  by  an  association, 
that  the  plaintiff  had  been  suspended  for  non- 
payment of  an  assessment,  and  another  defense 
in  the  same  answer  that  he  had  been  suspended 
for  nonpayment  of  dues,  are  not  Inconsistent, 
where  the  two  suspensions  alleged  were  at  differ- 
ent times  and  for  different  causes,  as,  notwith- 
standing the  earlier,  the  defendant  may  have 
made  a  later  suspension.  Backdahl  v.  Grand 
Lodge  A.  O.  U.  W.  46  Minn.  61,  48  N.  W.  451. 

Nor  is  a  defense  in  an  action  on  an  insurance 
policy  that  the  policy  was  canceled  inconsistent 
with  a  defense  based  on  violation  of  conditions 
in  tbe  policy.  H.  A.  Muckle  Mfg.  Co.  v.  Itut- 
gers  F.  Ins.  Co.  1  Minn.  Dist.  R.  3. 

So,  in  Grady  v.  American  Cent.  Ins.  Co.  60 
Mo.  117,  the  court  suggested  that  it  was  not 
deemed  necessary  to  decide  tbat  tbe  plea  of  non 
est  factum  \n  an  action  upon*  an  insurance  pol- 
icy, and  the  further  defense  that  the  policy  was 
Issued  upon  property  to  be  occupied  as  a 
boarding  house,  etc.,  were  inconsistent  pleas. 

But  a  plea  by  iusurers  in  an  action  on  an  in- 
surance policy  of  nonpayment  of  a  premium  as 
a  bar  to  a  recovery  In  substance  denies  the  ex- 
istence of  the  contract,  and  is  inconsistent  with 
a  plea  set  up  in  a  supplemental  answer  of  mis- 
representation and  concealment,  and  will  be 
deemed  to  have  been  waived  by  the  supplemental 
plea  Michael  v.  Mutual  Ina  Co.  of  Nashville, 
10  La.  Ann.  737. 

And  an  averment  in  an  answer  in  an  action 
upon  an  accident  insurance  policy,  containing  a 
stipulation  that  tbe  Insurance  should  not  extend 
or  cover  Injuries  of  which  there  should  be  no  visi- 
ble maric,  expressly  admitting  tbat  on  the  day 
alleged  in  the  petition  the  deceased  accidentally 
cut,  lacerated,  and  wounded  one  of  his  fingers, 
is  repugnant  to  and  Inconsistent  with  a  plea  in 
the  same  answer  that  there  were  no  visible 
marlcB  of  the  accident  on  the  body  of  tbe  de- 
ceased, and  the  plea  would  be  demurrable.  Ber- 
nays  v.  United  States  Mut.  Acd.  Asso.  45  Fed. 
Rep.  455. 

And  an  allegation  In  an  answer  In  an  action 
on  a  policy  of  Insurance  on  a  building  alleged  to 
have  been  destroyed  by  a  cyclone  or  hurricane, 
that  the  building  was  not  blown  down  by  the 
immediate  action  of  a  cyclone,  tornado,  or  hur- 
ricane, will  be  controlled  by  a  special  allegation 
in  the  same  answer  that  the  building  was  de- 
stroyed as  a  result  of  a  collision  with  a  steam- 
boat, which,  by  reason  of  the  force  of  a  high 
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wind,  was  driven  against  the  building,  causing 
it  to  fall,  as  the  special  allegations  constitute 
a  confession  that  a  tornado,  cyclone,  or  hurri- 
cane caused  the  injury,  and  are  therefore  incon- 
sistent with  the  allegation  that  the  lu^_  was  not 
occasioned  by  a  tornado,  hurricane,  or  cyclone. 
Queen  Ins.  Co.  v.  Hudnut  Co.  8  Ind.  App.  22» 
35  N.  E.  307. 

For  another  action  against  an  insurance  com« 
pany  see  State,  Crow,  v.  Firemen's  Fund  Ina. 
Co.  152  Mo.  1,  45  L.  R.  A-  363,  62  S.  W.  5»o. 
infra,  VII.  b,  2.  And  see  Moore  v.  Macon  Sat. 
Bank,  22  Mo.  App.  684,  infra,  VII.  b,  2.  as  to 
denial  of  the  Instrument  sued  on,  and  an  alle- 
gation of  ratification  of  an  alteration. 


2.     Actions  pertaining  to  tdtls  and  notes. 

A  general  denial  in  an  action  on  a  promis- 
sory note  and  a  plea  of  the  statute  of  limita- 
tions separately  stated  are  not  Inconsistent 
with  each  other.  Lawrence  v.  Peels,  3  S.  Dak. 
045,  54  N.  W.  808 ;  Schuchman  v.  Heath,  38  Mo. 
App.  280. 

And  the  defendant  cannot  l>e  impelled  to 
elect  between  the  two  defenses.  Lawrence  v. 
Peck,  3  S.  Dak.  045,  54  N.  W.  808. 

Though  In  legal  theory  the  second  defense 
would  admit  the  execution  of  the  note.  Mc- 
Donald V.  Southern  California  R.  Co.  101  Cal. 
200,  35  Pac.  643.  640.  dictum. 

And  a  general  denial  in  an  action  on  an  in- 
strument for  the  payment  of  money  and  an  al- 
legation of  payment  are  not  inconsistent.  Green 
V.  Hughitt  School  Twp.  5  S.  Dak.  452.  59  N.  W. 
224.  But  see  infra.  School  DIst.  No.  27  v. 
Holmes,  16  Neb.  486,  20  N.  W.  721. 

And  a  defendant  In  an  action  on  a  note  should 
not  be  required  to  elect  between  a  plea  that  be 
did  not  make  the  note  and  one  that  there  was 
no  consideration  for  the  note.  Pavey  v.  Pavey, 
30  Ohio  St.  600.  But  see  Brann  v.  Brann,  19 
Ky.  L.  Rep.  1814,  44  S.  W.  424,  infra. 

So,  a  plea  of  payment  In  an  action  on  promis- 
sory notes  Is  not  inconsistent  with  another  plea 
in  the  same  answer,  denying  the  plaintiff's  owa- 
ershlp.     Cavitt  v.  Tharp,  30  Mo.  App.  131. 

And  where  there  Is  no  express  admission  of  • 
note  in  an  answer,  but  only  an  implied  admis- 
sion from  silence,  the  insertion  by  amendmeat 
of  an  omitted  denial  is  not  necessarily  Lnoonsist- 
ent.     Spencer  v.  Tooker,  12  Abb.  Pr.  353. 

And  an  admission  by  a  defendant  that  be 
made  the  note  in  suit,  but  a  denial  that  it  w^ajt 
for  his  own  benefit,  and  an  assertion  that  it  waa 
for  the  benefit  of  the  plaintiff,  are  not 
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to  the  defendant.  They  are  not  in  any  sense 
inconsistent;  for,  even  though  the  note  was 
made  aa  affirmed  in  the  second  defense,  it 
would  not  be  a  legal  execution  o2  the  note, 
and  consequently  does  not  contradict  the 
first  denial,  viz.,  the  denial  of  the  execution 
of  the  note.  The  cafle  of  Pavey  v.  Pavey,  30 
Ohio  Su  600,  is  exactly  the  same  kind  of  a 
case,  and  is  ba^ed  upon  the  decision  of  the 
case  of  Citizens'  Bank  v.  Closson,  29  Ohio  >St. 
78,  and  the  court  says  that  it  cannot  be  dis- 
tinguished from  that  case.  These  are  all 
the  cases  that  are  cited  by  Mr.  Pomeroy  to 
sustain  the  text,  and  we  think  it  must  be 
conceded,  upon  an  investigation  of  them, 
that  they  absolutely  fail  to  do  so.  Many  of 
these  cases  are  cited  by  the  appellant  in  bi<3 
reply  brief.  Many  others,  however,  are  cited, 
and  an  investigation  of  those  cases  con- 
vinces us  that  they  are  as  far  from  sustain- 


ing the  doctrine  of  inconsistent  defenses  as 
those  cited  by  Mr.  Pomeroy,  which  we  have 
just  reviewed. 

Want  of  time  prevents  us  from  reviewing 
the&e  cases  in  detail,  but  a  careful  examina- 
tion of  them  convinces  us  that  they  go  no 
further  than  the  cases  above  reviewed,  with 
the  exception,  possibly,  of  Stehbins  v.  Lard- 
ner,  2  S.  Dak.  127,  48  N.  W.  847,  and  this 
case  is  based  upon  the  announioement  of  the 
tevt  above  referred  to  by  Mr.  Pomeroy,  and 
cites  the  cases  cited  by  that  author  to  sus- 
tain the  theory  announced  by  the  court.  In 
none  of  the  cases  examined  has  it  been  held 
that  an  aiBrmative  allegation  by  the  defend- 
ant of  a  fact  which,  if  true,  would  neces- 
sarily compel  the  conclusion  that  some  other 
fact  which  had  been  pleaded  in  the  same  an- 
swer was  false,  can  be  sustained;  and  while 
much  loose  talk  lias  been  indulged  in  by  the 


■arlly  Inconsistent.     Ostrom  v.  Blxby,  9  How. 
Pr.  57. 

In  the  above  case,  Schneider  v.  Schaltz.  4 
San<lf.  6C4,  and  Roe  v.  Rogers,  8  How.  Pr.  356, 
infra,  Vl.  c,  4,  were  dlstlnji^lshed  upon  the 
ground  that  In  those  cases  tbe  pleas  were  not 
almply  iAconsistent,  but  one  or  *the  other  of 
them  was  necessarily  false. 

So,  pleas  of  non  eat  factum  and  a  denial  of 
the  assignment  to  plaintiff,  and  of  want  of  con- 
sideration and  payment  in  an  action  on  promis- 
sory notes,  are  not  inconsistent  so  as  to  war- 
rant the  court  In  requiring  the  defendant  to 
elect  between  them.  Patrick  v.  Boon vi lie  Gas- 
light Co.  17  Mo.  App.  465. 

Xor  is  a  count  in  an  answer  in  an  action  on 
a  promissory  note  alleging  usury,  and  another 
alleging  payment,  and  a  third  alleging  extension 
of  time  to  the  principal,  whereby  the  surety 
was  discharged,  as  all  of  them  might  in  fact 
have  existed  and  been  pri>ved.  Shed  v.  Augus- 
tine, 14  Kan.  282.  • 

And  an  allegation  In  an  action  on  a  note  that 
the  defendant  Is  ignorant  whether  he  signed  the 
note  or  not,  but  does  not  believe  he  signed  It 
and  therefore  denies  It,  and  another  allegation 
that  if  he  did  sign  it  his  signature  was  obtained 
by  fraud  and  without  consideration,  are  not  so 
inconsistent  that  the  two  defenses  may  not  l>e 
made  together  in  the  same  answer.  Citizens' 
Bank  v.  Closson,  29  Ohio  St.  78. 

So,  a  plea  of  want  of  consideration,  and  an- 
other that  the  note  sued  on  was  not  tbe  note 
of  the  alleged  maker  thereof,  constitute  distinct 
and  independent  defenses,  and  are  not  so  incon- 
sistent as  to  preclude  their  being  interposed  to- 
gether In  the  same  suit.  Barnes  v.  Scott.  29 
FIs-  285.  11  So.  48;  Hummel  v.  Moore,  25  Fed. 
Rep.  380. 

And  allegations  of  an  agreement  by  the 
payee  to  cancel,  and  another  to  deliver  up,  the 
note,  are  not  subject  to  objection  for  Inconsist- 
ency under  the  Colorado  Code.  Hummel  v. 
Moore.  25  Fed.  Rep.  380. 

And  a  plea  of  failure  at  consideration,  and 
another  plea  of  compensation.  In  a  proceeding 
to  stay  process  upon  promissory  notes,  are  not 
Inconsistent  or  in  conflict  with  each  other.  Phil- 
lips  r.  W.  T.  Adams  Mach.  Co.  52  La.  Ann.  442, 
27  So.  65. 

And  the  defendant  may  plead  payipents  or 
partial  payment  and  partial  failure  of  considera- 
tion, or  any  other  fact,  to  show  that  he  Is  no 
longer  liable  on  the  note.  School  DIst.  No.  27  v. 
Holmes,  16  Neb.  486,  20  N.  W.  721,  dictum. 

And  he  may  claim  that  the  note  is  forged,  and 
also  that  he  has  paid  it,  and  also  that  it  is 
48L.R.  A. 


barred.  McDonald  v.  Southern  California  R. 
Co.  101  Cal.  206,  35  Pac.  643.  646.  dictum. 

And  when  an  answer  contains  a  special  de- 
fense by  one  of  the  defendants  in  an  action  upon 
a  promissory  note  alleging  that  the  defendant 
wns  not  the  surety  of  the  principal  debtor  but 
Joined  in  the  execution  of  the  notes  for  the  ac- 
commodation of  the  plaintiff  to  enable  him  to 
raise  money  upon  them  as  collateral,  and  also 
alleging  that  If  he  were  liable  as  surety,  the 
principal  maker  had  put  in  plaintiff's  hands  suf- 
ficient wheat  to  pay  them,  directing  that  the 
proceeds  be  applied  upon  the  original  note,  and 
that  they  did  not  so  apply  them,  though  such 
defenses  should  have  been  separately  pleaded, 
where  no  objection  was  taken  by  motion  to  re- 
quire them  to  be  separately  stated,  objection  to 
evidence  under  it  on  the  ground  that  it  does 
not  state  facts  sufficient  to  constitute  a  df'fpuse 
is  properly  overruled.  Epplnger  v.  Kendrick, 
114  Cal.  620.  46  Pac.  613,  44  Pac.  234. 

But  a  verified  pleading  must  be  construed  so 
as  to  make  all  Its  parts.  If  possible,  harmonious 
with  each  other;  and  an  answer  by  defendant 
in  an  action  on  a  note  setting  up  two  defenses, 
the  first  denying  that  he  made  the  note  for  a 
valuable  consideration,  and  the  second  alleging 
that  the  note  was  made  for  the  purpose  of  beli)g 
deposited  with  the  plaintiff  temporarily  until 
the  happening  of  a  certain  event  which  had 
happened,  and  that  therefore  the  plaintiff  had 
no  right  to  the  note,  must  be  construed  as  mean- 
ing that  In  his  view  of  the  law  the  matter  set 
forth  in  the  secord  plea  did  not  constitute  a 
consideration,  and  therefore  if  the  second  plea 
were  to  be  deemed  a  sufficient  consideration  the 
defense  would  fail,  If  it  were  not  sustained  by 
evidence  at  the  trial.  Ryle  v.  Harrington,  4 
Abb.  Pr.  421. 

And  a  general  denial  In  an  action  upon  a 
promissory  note,  and  a  special  defense  alleging 
that  the  note  was  executed  by  the  defendants  as 
sureties  only,  and  that  they  did  not  receive  any 
part  of  the  consideration,  are  inconsistent,  and 
the  plaintiff  will  not  be  put  upon  proof  of  their 
allegations.  Lamberton  v.  Shannon,  13  Wash. 
404,  43  Pac.  336. 

So,  a  plea  of  no  consideration  in  an  action 
upon  a  promissory  note  is  inconsistent  with  an 
admission  that  the  note  was  executed  in  part 
payment  for  a  lot  of  land,  though  it  Is  claimed 
that  the  land  was  of  less  value  than  the  face 
of  the  note.  Ryan  v,  Mlddiesborough  Town- 
Lands  Co.  (Ky.)  52  S.  W.  83. 

And  a  denial  of  the  execution  and  delivery 
of  a  note,  and  an  affirmative  answer  admittini^ 
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courts  oonceming  the  pleading  of  inconsist- 
ent defenses,  when  the  facts  involved  in  the 
cases  are  scrutinized,  it  can  easily  be  ascer- 
tained that  the  courts  have  never  announced 
the  rule  establisued  under  the  Code  plead- 
ing where  the  answer  has  to  be  verified  by 
oath,  that  the  pleader  will  be  allowed  to 
compel  the  plaintitf  to  enter  upon  the  in- 
vestigation of  a  state  of  facts  w^hich,  if  ad- 
mitted to  be  true,  would  subject  the  defend- 
ant to  the  penalties  of  perjury.  There  are 
other  cases,  however,  that  have  decided  this 
question  as  we  are  deciding  it  now,  and  the 
courts  in  those  cases  have  spoken  with  no 
uncertain  sound.  It  is  not  difficult  to  tell 
what  they  have  decided.  They  base  their 
decisions  on  principle,  and  sustain  them  with 
practical  and  cogent  reasoning.  Chief 
among  these  cases  is  that  of  Derby  v.  Oallup, 
5  Minn.  119«  Gil.  85.  The  opinion  of  the 
judge  in  that  case,  says  Mr.  Pomeroy,  in  his 


notes,  "is  very  able  and  difficult  to  be  an- 
swered on  principle,"  thus  showing  that  the 
sympathy  of  that  learned  author  was  with 
this  line  of  decisions,  and  that  the  rule  he 
announced  was  based  upon  a  false  conception 
of  the  authorities  quoted.  In  conclusion, 
this  much,  at  least,  hiust  be  demanded: 
That,  however  diversified  the  answers  may 
be,  they  must  all  contain  the  essential  ele- 
ment of  truth,  and  if  the  admission  of  the 
truth  of  one  answer  necessarily  proves  the 
falsity  of  another,  they  cannot  be  allowed 
to  stand,  and  the  plaintiff  will  not  be  com- 
pelled to  sustain  the  truth  of  an  allcigation 
the  truthfulness  of  which  is  asserted  by  the 
defendant. 

The  judgment  will  he  affirmed, 

Hoyt,  Ch.  J.,   and   Seott»  Amdera,   and 
Gordon,  JJ.,  concur. 


the  execution  of  the  note  and  a  mortgage  given  to 
secure  tt,  and  alleging  that  they  were  made  and 
received  without  consideration  and  for  the  par- 
pose  of  hindering,  delaying  and  defrauding  cred- 
itors, are  inconsistent,  and  the  admission  would 
render  proof  of  the  execution  and  delivery  of  the 
note  unnecessary.  Maxwell  v.  Belles,  28  Or.  1, 
41  Pac.  661. 

And  where  the  defendant  pleads  non  est  fac- 
tum, the  only  Issue  which  the  court  can  try  is 
whether  the  defendant  had  executed  the  note, 
and  the  defendant  will  not  be  permitted  also  to 
allege  payment,  as  the  defenses  are  Inconsistent, 
and  the  defense  of  payment  will  be  stricken  out. 
Sheppard  v.  Sterrett,  86  Mo.  867. 

So,  a  general  denial  In  the  answer  in  an  ac- 
tion on  an  instrument  for  the  payment  of  money 
is  inconsistent  with  a  plea  of  part  payment. 
School  Dist.  No.  27  v.  Holmes.  16  Neb.  486,  20 
N.  W.  721.  But  see  Green  v.  Hughltt  School 
Twp.  5  S.  Dak.  452,  69  N.  W.  224,  supra. 

And  a  plea  of  no  consideration  tor  a  promis- 
sory note  admits  the  execution  of  the  note  and 
puts  in  issue  only  the  fact  that  It  was  given  for 
a  valuable  consideration,  and  a  plea  of  non  est 
•factum  denies  both  the  execution  and  delivery 
of  the  paper,  and  when  such  pleas  are  united  in 
the  same  answer  they  are  inconsistent,  within 
the  meaning  of  Ky.  Civ.  Code,  f  113.  subd.  4, 
and  the  defendant  should  t>e  required  to  elect 
upon  which  defense  he  should  rely.  Brann  v. 
Brann,  10  Ky.  L.  Rep.  1814,  44  S.  W.  424.  But 
see  Pavey  v.  Pavey,  80  Ohio  St.  600,  supra. 
See  also  Shannon  v.  Pearson.  10  Iowa.  588, 
Appx. ;  Robins  v.  Maidstone,  7  Jur.  694, 12  L.  J. 
Q.  B.  N.  S.  321,  4  Q.  B.  811.  Dav.  &  M.  30 ; 
Ryan  v.  Middlesborough  Town-Lands  Co.  (Ky.) 
62  S.  W.  83,  —  infra,  VII.  b,  1 ;  Naba  v.  Carlin, 
3  Mart.  N.  S.  373  ;  Ferguson  v.  Thomas,  3  Mart. 
N.  S.  75 ;  Kimman  v.  Cannefax,  34  Mo.  147,  — , 
infra,  VII.  b,  2. 

8.  Aetions  pertaining  to  sales. 

A  defense  In  an  action  on  an  account  for 
goods  sold  that  the  balance  sued  for  was  the 
result  of  wagering  contracts  known  as  options 
and  futures,  and  another  that  the  plaintiff  as 
defendant's  agent  disobeyed  his  orders  and  di- 
rections, thus  causing  loss,  are  not  so  inconsist- 
ent as  to  warrant  requiring  the  defendant  to 
elect  between  them.  Grier  Commission  Co.  v. 
Dockstader,  47  Mo.  App.  .42. 

And  an  answer  in  an  action  for  the  purchase 
price  of  fruit  trees,  setting  up  two  defenses,  one 
that  the  trees  were  never  dellTered,  and  the 
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other  that  the  order  was  obtained  by  fraudulent 
representations  that  the  trees  ordered  were 
raised  In  one  place,  whereas  they  were  raised 
in  another,  is  not  subject  to  objection  for  in- 
consistency. Roblee  v.  Secrest,  28  Minn.  43,  8 
N.  W.  904.      • 

So,  a  defense  of  breach  of  warranty  In  an  ac- 
tion for  the  balance  of  the  purchase  price  of  a 
machine,  and  an  allegation  that  the  sale  was  by 
sample,  and  that  it  was  agreed  that  the  ma- 
chine delivered  was  to  be  equal  In  quality  and 
description  to  the  sample,  and  that  It  was  not 
equal  to  the  sample,  and  that  the  machine  pur- 
chased had  been  returned,  are  not  inconsistent 
so  as  to  warrant  requiring  the  defendant  to 
elect  upon  which  he  will  rely.  Gammon  v.  Gan- 
fieid,  42  Minn.  368,  44  N.  W.  125. 

And  a  general  denial  in  an  action  to  avoid  a 
sale  of  negroes  on  account  of  defects  alleged  to 
have  been  warranted  against,  and  a  second  or 
amended  pite  averring  that  the  auctioneer  who 
sold  the  slaves  declared  at  the  time  that  they 
must  be  examined  by  the  physician  of  the  pur- 
chaser, but  that  the  purchaser  removed  them 
without  examination,  are  not  inconsistent,  and 
an  instruction  that  the  second  plea  was  a 
waiver  of  the  general  denial,  and  that  it  ad- 
mitted the  liability  of  the  defendant  to  refund 
the  price  of  the  slaves  for  the  defects  stated,  is 
properly  denledi  Andrews  v.  Hensler,  6  Wall. 
254,  18  L.  ed.  737. 

And  a  defense  in  an  action  for  the  purchase 
price  of  a  machine  based  upon  a  warranty,  and 
another  based  upon  the  fact  that  the  machine 
was  brought  for  a  specific  purpose  made  known 
at  the  time,  and  that  it  proved  utterly  worthless 
for  that  purpose,  are  not  inconsistent.  Key- 
stone Implement  Co.  v.  Leonard,  40  Mo.  App. 
477. 

Nor  is  an  answer  In  an  action  for  the  par- 
chase  price  of  goods  sold  setting  up  a  breach  of 
warranty  as  to  quality,  and  also  that  the  sale 
was  induced  by  fraudulent  representatloAs^ 
subject  to  objection  for  inconsistency,  as  both 
pleas  might  be  true.  Kelly  v.  Bemhelmer.  3 
Thomp.  &  C.  140. 

And  a  plea  of  a  parol  warranty  of  the  good- 
ness of  a  note  taken  for  the  purchase  price  of 
goods  sold,  and  of  the  solvency  of  the  maker. 
In  an  answer  in  an  action  for  a  breach  of  the 
contract  of  sale  on  the  part  of  the  defendants. 
Is  not  objectionable  as  inconsistent  with  a  plea 
in  the  same  answer,  of  a  right  of  rescission 
founded  upon  fraud  or  mistake.  Bruce  v.  Burr. 
67  N.  Y.  237. 

But  an  answer  In  an  action  on  a  note  alle^^ 
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Inf  in  one  pftragraph  that  the  note  was  given 
in  part  payment  for  a  wheat  harvesting  and  bind. 
Ing  machine  parchaaed  by  the  defendant,  and 
that  there  waa  a  breach  of  warranty  in  the  sale, 
and  that  the  plaintiff  did  not  become  the  owner 
or  holder  of  the  note  ontll  after  maturity,  and 
alleging  in  another  paragraph  that  If  the  plain- 
tiff became  such  owner  it  waa  only  for  the  por^ 
pose  of  collecting  It,  la  so  Inconsistent,  Indefi- 
nite, and  illogical  as  to  render  the  second  para- 
graph demnrrable.  Second  Nat.  Bank  ▼.  Hart, 
8  Ind.  App.  19,  85  N.  E.  802. 

And  a  party  cannot  deny  a  sale,  delivery,  and 
acceptance  onder  the  Missouri  system  of  plead- 
ing, and  then  Id  the  same  answer  admit  the  sale 
and  attempt  an  avoidance.  Darrett  v.  Donnelly, 
38  Mo.  494. 

So.  in  Hamilton  y.  Hough,  18  How.  Pr.  14, 
it  waa  held  that  an  answer  to  a  complaint  for  a 
balance  due  for  gooda  sold,  denying  that  the 
plaintiff  ever  sold  to  the  defendant  any  goods 
which  had  not  been  paid  for,  and  alleging  that 
If  the  plaintiff  ever  sold  any  goods  to  the  de- 
fendant they  were  sold  on  credit,  and  that  the 
term  of  credit  had  not  expired.  Is  bad :  but  the 
decision  was  put  upon  the  ground  that  both 
tlie  allegations  were  unaothorlsed,  and  not  that 
they  were  inconsistent. 


4.  Actions  pertaining  to  negligence  and  for  at- 
eault. 


A  defense  In  an  action  for  damages  for  death 
alleged  to  have  t>een  caused  by  negligence,  deny- 
hig  negligence,  and  also  alleging  that  if  there 
waa  any  negligence  on  the  part  of  the  defend- 
aata,  the  deceased  was  guilty  of  contributory 
negligence.  Is  not  objectionable  as  setting  up 
Inconsistent  pleaa.  Pugh  v.  Oregon  Improv.  Co. 
14  Wash.  831.  44  Pac.  547.  680  :  Mil  Ian  v.  South 
em  R.  Co.  54  8.  C.  485,  82  S.  E.  589. 

And  denying  the  original  existence  of  any 
liability  in  an  action  for  damages,  and  setting 
op  a  release  of  whatever  might  be  due  on  such 
claim,  are  not  Inconafstent  so  as  to  warrant 
striking  out  one  of  the  defenses.  Kellogg  v. 
Baker,  15  Abb.  Pr.  286. 

So.  an  answer  in  an  action  by  an  administra- 
tor for  the  death  of  his  Intestate,  alleging  that 
after  the  commencement  of  the  suit  the  defend- 
ant made  a  settlement  with  the  widow  of  the 
decedent  and  paid  to  her  a  certain  sum  In  full 
of  all  damagea  on  account  of  the  death  of  her 
husband,  and  agreed  to  pay  in  addition  thereto 
the  costs,  and  alleging  payment  of  the  costs. 
Is  not  had  as  setting  up  the  distinct  defenses  of 
a  compromise  and  settlement  and  a  payment  In 
release,  as  the  allegations  as  to  payment  merely 
show  the  completion  of  the  compromise.  Telton 
V.  EvansvUle  ft  I.  R.  Co.  184  Ind.  414,  21  L.  R. 
A.  158.  33  N.  E.  629. 

Bat  sustaining  a  demurrer  In  an  action 
against  a  woman  for  negligently  keeping  a  dan- 
gerons  dog  which  injured  the  plaintiff,  to  a  plea 
by  the  defendant  that  she  was  a  married  woman 
iiring  at  the  time  with  her  husband  In  conjugal 
relations,  which  at  common  law  was  a  good 
ground  of  abatement.  If  error,  is  cured  and  ren- 
dered harmless  where  she  also  Interposes  theplf^n 
of  the  general  issue,  under  which  she  Is  not 
only  entitled  to  make  the  defense  she  could  have 
made  under  the  plea  to  which  the  demurrer  was 
sustained,  hat  she  actually  Introduces  proof  and 
has  the  Jury  pass  on  the  identical  question  she 
■ooght  to  present  by  the  special  plea.  Strouse  v. 
Lelpf,  101  Ala.  433,  23  L.  R.  A.  622,  14  So.  667. 

For  another  action  pertaining  to  negligence, 
see  Banta  v.  Siller,  121  Cal.  414,  68  Pac.  935, 
infra,  VII.  h.  1. 

Bo,  one  may  justify  an  assault  under  the  Code 
48  L.  R.  A. 


as  committed  in  self-defense  or  in  defense  of 
his  possession  of  his  real  estate;  but  these 
are  distinct  defenses,  and  must  be  separately 
pleaded.  Johnson  v.  Gibson,  23  N.  Y.  Week. 
UIg.  433. 

And  defenses  In  an  action  for  an  unlawful 
battery,  couslsting  of  a  general  dental  of  the  al- 
leged trespass  and  of  Justification  of  the  defend- 
ant's acts,  do  not  admit  that  the  acts  of  the 
defendant  were  unlawful,  and  are  not  therefore 
Inoonalstent,  either  at  common  law  or  under  the 
Missouri  statute.  Rhine  v.  Montgomery,  50 
Mo.  566. 

Under  some  of  the  earlier  New  Tork  cases, 
decided  soon  after  the  Code  was  enacted,  how- 
ever, the  rule  seems  to  have  been  different. 

Thus,  the  defendant  In  an  action  for  an  as- 
sault and  battery  cannot  first  deny  the  assault 
and  then  set  up  that  If  there  was  any  Injury 
to  the  plaintiff  It  was  occasioned  by  an  assault 
which  he  previously  made  on  the  defendant,  and 
the  latter  alleeatlon  will  be  stricken  out. 
Schneider  v.  Schults,  4  Sandf.  664. 

And  a  general  denial  In  an  answer  to  a  com- 
plaint In  an  action  for  assault  and  battery  and 
false  imprisonment,  and  a  further  defense  set- 
ting up  new  matter  In  Justification  of  the  al- 
leged assault,  cannot  be  set  up  In  the  same  an- 
swer, as  they  are  Inconalstent.  Roe  v.  Rogers, 
S  How.  Pr.  356. 

For  another  action  for  assault  under  the  Mis- 
souri statute,  see  Rhine  v.  Montgomery,  50  Mo. 
560,  infra,  VII.  b,  2. 


5.  Actions  pertaining  to  personal  property, 

A  denial  In  an  action  for  the  recovery  of  per- 
sonal property,  that  the  plaintiff  was  the  owner, 
and  that  he  had  at  any  time  possession  thereof. 
«nd  that  the  defendants  took  the  property  from 
(he  possession  of  the  plaintiff.  Is  not  Inconslst- 
<»nt  with  or  waived  by  new  matter  set  up  In  the 
same  answer,  to  the  effect  that  the  property 
was  taken  by  the  defendant  as  sheriff  by  virtue 
of  a  writ  of  attachment.  Bllllnga  v.  Drew,  52 
Cal.  565. 

And  a  defense  of  non  oepit,  and  an  allegation 
of  property  In  the  defendant  or  In  a  stranger  In 
a  replevin  action,  are  not  so  Inconsistent  that 
rhcy  cannot  be  pleaded  together.  Shutter  v. 
l*age.  11  Johns.  106. 

And  a  general  denial  and  an  averment  that 
the  taking  was  Justifiable,  In  an  action  for  the 
taking  of  personal  property,  are  not  inconsistent 
.»ither  under  4  &  5  Anne.  chap.  16.  XI  4,  5.  or 
under  2  N.  Y.  Rev.  Stat.  352,  f  23.  under  which 
iion  cepit  and  a  Justification  might  be  set  up 
together,  the  one  merely  denying  a  wrongful 
taking,  and  the  other,  though  admitting  that  the 
defendant  took  the  property,  setting  up  that  he 
took  it  rightfully.  Foster  v.  Henry  (X.  Y.)  5 
Alb.  L.  J.  173. 

Under  the  New  York  system  of  pleading  a  de- 
fendant in  an  action  to  recover  the  possession 
of  personal  property  may  set  up  a  general  dental 
together  with  a  Justification,  In  his  answer, 
where  they  are  separately  pleaded,  as  they  are 
not  Inconsistent  defenses.  Hackley  ▼.  Ogmun, 
10  How.  Pr.  44. 

So,  a  reply  to  an  answer  In  an  action  for  re- 
plevin In  which  the  anaweralleged  that  the  prop- 
erty was  taken  under  a  distress  warrant  for 
rent  In  arrear,  alleging,  first,  that  plaintiff  did 
not  hold  as  tenant  as  alleged,  and,  second,  that 
no  part  of  the  supposed  rent  was  in  arrear, 
though  subject  to  objection  under  the  common 
law,  is  not  so  under  the  provisions  of  the  Ken- 
tucky statute  authorizing  as  many  pleaa,  either 
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of  law  or  fact,  as  the  party  may  deem  proper. 
UobertB  ▼.  Tennell,  4  Lltt.  (Ky.)  287. 

And  the  defendant  in  an  action  for  the  re- 
covery of  the  possession  of  property  claimed  un- 
der a  chattel  mortgage  may  by  denial  put  the 
plaintiff  to  the  proof  of  the  execution  of  the 
chattel  mortgage,  and  by  a  proper  plea  show 
that  if  the  said  alleged  mortgage  was  in  fact 
executed  or  bore  his  signature,  it  was  the  re- 
sult of  a  conspiracy  entered  into  by  another 
with  the  plaintiff  for  the  purpose  of  defraud- 
ing creditors,  and  that  It  was  without  considera- 
tion and  void,  such  defenses  not  being  Incon- 
sistent. Veasey  v.  Humphreys,  27  Or.  515,  41 
Pac8. 

And  an  answer  putting  in  issue  the  allegation 
In  the  complaint  that  the  defendant  wrongfully 
detained  and  refused  to  deliver  goods  sought 
to  be  recovered,  and  also  setting  up  title  in  the 
defendant  under  an  assignment,  Is  good.  Good- 
win V.  Werthelmer.  90  N.  Y.  149,  1  N.  E.  404. 

But  a  general  denial  in  an  action  of  replevin 
for  the  recovery  of  cattle  which  contained  sepa- 
rate defenses,  in  which  the  defendant  admitted 
that  the  plaintiffs  were  the  owners  of  the  cat- 
tle, and  that  the  defendant  detained  them,  can 
be  considered  only  as  a  denial  that  the  plaintiffs 
were  entitled  to  immediate  possession  of  the 
propertj-,  and  that  the  defendant  wrongfully  de- 
tained them,  and  It  would  devolve  upon  the  de- 
fendant to  show  that  he  had  a  right  of  posses- 
sion.    Yandie  v.  Crane,  13  Kan.  344. 

For  another  action  with  relation  to  the  re- 
covery of  personalty,  see  Nudd  v.  Thompson,  34 
Cal.  39,  infra,  VII.  b,  1. 

So,  a  denial  of  knowledge  or  Information  suf- 
ficient to  form  a  belief  in  an  action  for  con- 
Tersion,  as  to  whether  the  property  alleged  to  be 
converted  belonged  to  the  plaintiff,  is  not  incon- 
sistent with  an  allegation  that  the  goods  were 
delivered  by  the  plaintiff  to  the  defendant,  and 
that  the  defendant  claims  to  hold  them  as  se- 
cnritles  for  moneys  advanced  thereon  by  him,  as 
there  may  be  many  cases  where  a  party  pledges 
property  of  which  he  is  not  the  owner.  Town- 
send  V.  Piatt,  3  Abb.  Pr.  324. 

And  a  defense  in  an  action  for  the  carrying 
away  and  detention  of  personal  property,  that 
the  property  was  delivered  to  the  defendant  as 
the  agent  of  the  owner,  will  not  be  stricken  out 
as  sham  because  the  answer  contains  another 
defense  in  which  it  is  averred  that  the  prop- 
erty was  taken  by  virtue  of  a  writ  of  replevin, 
though  the  two  are  regarded  as  so  inconsistent 
that  one  of  them  must  be  false,  where  there  is 
nothing  in  the  record  from  which  it  can  be  said 
which  is  the  false  one.  Duffieid  v.  Denver  &  R. 
G.  R.  Co.  5  Colo.  App.  25,  36  Pac.  622. 

Nor  is  a  denial  by  a  defendant  of  ever  hav- 
ing received  securities  alleged  to  have  been 
given  him  as  collateral  Inconsistent  with  an- 
other defense  to  the  effect  that  if  he  did  receive 
them  they  were  lost  without  his  fault,  so  as  to 
narrow  the  issue  to  the  question  whether  or  not 
he  did  ever  receive  the  securities.  Wlllard  v. 
Giles,  24  Wis.  319. 

And  a  general  denial  in  an  action  brought 
against  a  carrier  to  recover  the  value  of  a  cer- 
tain trunk  and  its  contents,  and  a  special  plea 
averring  that  the  defendant  had  tendered  the 
trunk  with  its  contents  In  good  condition  to  the 
plaintiff,  are  not  subject  to  the  objection  of  in- 
consistency under  the  Wyoming  statute,  as  both 
pleas  may  be  true.  Lake  Shore  &  M.  S.  R.  Co. 
T.  Warren,  3  Wyo.  134,  6  Pac.  724. 

But  under  the  early  Code  practice  in  New 
York  a  carrier  by  water  was  not  permitted  to 
answer,  in  an  action  for  failure  to  deliver  goods 
shipped,  that  he  was  not  the  owner  of  the  ves- 
sel, and  also  that  the  property  shipped  was  de- 
48  L.  R.  A. 


livered  to  the  plaintiff,  as  the  two  defenses  are 
inconsistent.     Arnold  v.  Dimon,  4  Sandf.  680. 

And  a  general  and  specific  denial  of  each  and 
every  allegation  In  the  complaint  in  an  action 
of  trover  for  the  conversion  of  certain  personal 
property,  and  another  allegation  in  the  same  an- 
swer stating  that  the  property  was  taken  by 
virtue  of  a  writ  of  attachment,  are  held  to  Ix* 
Inconsistent  with  each  other  in  Minnesota,  and 
ihe  taking  of  the  property  would  be  deemed  ad- 
mitted.    Derby  v.  Gallup,  5  Minn.  119.  Oil.  83. 

In  the  above  case,  Shnter  t.  Page,  11  Johns. 
196,  and  other  cases  under  the  old  system  of 
practice  sustaining  analogous  pleas  were  ex- 
plained and  distinguished,  the  court  saying  that 
the  cases  in  which  similar  pleas  have  been  sus- 
tained have  arisen  under  statutes,  so  far  as  it 
had  examined,  similar  to  that  of  4  Anne«  16. 
f  4,  which  provides  that  it  shall  be  lawful  for 
any  defendant  In  any  action  or  suit  with  leave 
of  the  court  to  plead  as  many  several  matters 
thereto  as  he  shall  think  necessary  for  his  de- 
fense, while  the  Code  does  not  authorize  such 
pleading,  or  any  fictitious  pleading,  and  the  de- 
cisions of  the  court  must  depend  upon  the  con- 
struction to  be  given  to  the  provisions  of  the 
Code  on  the  subject  of  pleading. 

So,  an  answer  in  an  action  against  a  ware- 
houseman for  the  value  of  goods  deposited  for 
safe-keeping  which  were  lost,  setting  up  a  d<»- 
nlal  of  the  alleged  bailment,  and  that  the  goods 
were  destroyed  by  Irresistible  force  and  with- 
out fault  of  the  defendant,  and  the  statute  of 
limitations,  is  good,  and  the  plea  of  the  statute 
of  limitations  cannot  be  stricken  out  for  incon- 
sistency.    Cohrs  V.  Fraser,  5  S.  C.  N.  S.  351. 

And  a  general  denial  in  an  action  for  a  mis- 
appropriation of  money  Is  not  modified  or  af- 
fected by  an  allegation  In  tho  answer  that  the 
money  was  paid  to  the  plaintiff  by  a  third 
party  before  the  commencement  of  the  action, 
by  the  transfer  to  him  of  a  designated  number 
of  shares  of  the  capital  stock  of  a  corporation, 
and  by  a  payment  in  cash,  as  the  two  defenses 
are  not  inconsistent.  First  Nat.  Bank  ▼.  Lin- 
coln, 36  Minn.  132,  30  N.  W.  449. 

6.  Actions  pertaining  to  realty. 

A  defendant  In  an  action  of  ejectment  may 
deny  the  title  of  the  plaintiff,  and  also  plend 
the  statute  of  limitations,  as  such  defenses  are 
not  Inconsistent,  and  are  not  such  as  he  woatd 
be  required  to  elect  between.  Willson  t.  Cleave- 
land,  30  Cal.  192. 

And  they  are  not  so  Inconsistent,  even  under 
the  Missouri  practice,  as  to  relieve  the  plain- 
tiff from  the  necessity  of  proving  title  upon  the 
theory  that  the  plea  of  the  statute  of  llmita> 
tions  was  a  confession  of  the  plaintifTs  original 
right.  Nelson  ▼.  Brodhack,  44  Mo.  596,  lOO 
Am.  Dec.  328. 

And  a  mere  statutory  suggestion  of  three 
years*  adverse  possession,  made  In  a  statutory 
action  of  ejectment  with  a  view  to  the  ascer- 
tainment of  an  allowance  for  the  value  of  per- 
manent improvements  under  Ala.  Code.  fS  702- 
705,  is  not  repugnant  to,  or  inconsistent  with, 
the  plea  of  not  guilty,  and  will  not  be  stricken 
from  the  file  on  motion.  Newsom  v.  Guy,  109 
Ala.  305,  19  So.  448. 

And  an  allegation  by  defendants  In  an  action 
of  ejectment  In  their  answer,  that  they  have 
had  adverse  possession  for  ten  years  continuous- 
ly  next  preceding  the  action,  claiming  under 
an  administrator's  deed,  does  not  disprove  an- 
other allegation  therein  that  they  paid  the  pur^ 
chase  money  to  the  legal  representative  ot  tl&« 
former  owner  In  good  faith,  in  consideration  oT 
which  they  received  from  him  a  deed  bel!eve<l 
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mt  the  time  to  be  yalfd  and  effectual,  bat  which, 
owinsT  to  Informalities  of  proceedings  In  the  pro- 
bate court,  was  not  effectual  to  pass  title,  claim- 
ing thereon  a  right  to  have  purchase  money 
and  taxes  paid  refunded ;  and  therefore  the  two 
defenses  may  be  pleaded  together.  Schaefer  y. 
Causey,  8  Mo.  App.  142. 

So,  a  defense  In  an  action  for  the  recovery  of 
real  estate  in  which  the  defendant's  claim  of 
title  is  set  out  In  tbe  complaint,  denying  such 
claim  and  averring  a  different  one.  and  pleading 
the  statute  of  limitations,  and  alleging  that  by 
mistake  the  deed  under  which  they  claimed  ai>- 
peared  to  convey  a  life  estate  wben  It  was  In- 
tended to  convey  a  fee  simple,  asking  for  a  cor- 
rection and  reformation  of  the  deed,  Is  compe- 
tent under  the  present  system  of  pleading  in 
North  Carolina  authorizing  a  defendant  to  plead 
inconsistent  defenses  If  separately  stated.  Mc- 
Lamb  v.  McPhall  (N.  C.)  ST*  S.  E.  426. 

And  when  an  answer  in  such  on  action  denies 
the  title  of  the  plaintiff,  and  also  sets  up  the 
statute  of  limitations  and  several  other  affirma- 
tive defenses,  the  affirmative  defenses  are  Im- 
material, and  need  not  be  specially  noticed, 
where  the  question  sought  to  be  presented  by 
them  properly  arises  on  the  trial  under  the  gen- 
eral denial  of  title.  Rhodes  v.  Gunn,  35  Ohio 
8t.  387. 

And  an  answer  in  an  action  In  ejectment 
denying  generally  every  fact  alleged  In  the  peti- 
tion except  possession,  and  averring  possession 
under  a  Judicial  sale,  and  setting  up  the  statute 
of  limitations,  and  giving  a  detailed  history  of 
the  title  to  the  land  from  a  sale  by  the  United 
States,  and  the  execution  of  a  deed,  under  a 
mortgage  foreclosure,  to  the  defendant,  and  re- 
ferring to  an  alleged  defect  In  tbe  deed  by  the 
death  of  a  party  In  Interest  before  the  com- 
mencement of  the  foreclosure,  and  asking  that 
If  his  title  should  fall  upon  the  other  defenses, 
and  by  reason  of  the  defect,  he  should  be  granted 
equitable  relief  and  protection  to  the  full 
amount  of  the  note  and  Interest  and  taxes  and 
Interest,  and  the  value  of  the  Improvements 
which  he  had  placed  on  the  premises.  Is  not  in- 
coD^stent.  Goodmai^  ▼.  Nichols,  44  Kan.  22,  23 
Pac.  957. 

So,  a  verified  answer  in  an  action  to  recover 
«  mining  claim,  denying  that  the  plaintiffs  ever 
had  title  or  possession.  Is  not  Inconsistent  with 
another  allegation  that  If  the  plaintiffs  ever  bad 
title  to  the  claim  they  had  abandoned  and  for- 
feited it,  and  the  defendant  should  not  be  re- 
-qulred  to  elect  between  them,  or  precluded  from 
introducing  proof  of  the  abandonment  and  for- 
feiture.    Bell  V.  Brown,  22  Cal.  671. 

And  a  plea  by  the  defendant  In  a  real  action 
that  he  was  tbe  owner  of  the  entire  estate,  and 
another  plea  that  he  was  the  owner  of  an  un- 
divided part  thereof,  that  two  other  designated 
persons  were  owners  also,  though  Inconsistent, 
will  not,  under  Or.  Code,  %  72,  authorizing  a  de- 
fendant to  plead  any  or  a!l  the  defenses  he  may 
have  In  the  same  answer,  be  subject  to  excep- 
tion therefor,  as  he  may  have  been  mistaken  as 
to  his  legal  title  and  still  be  entitled  to  main- 
tain his  possession  under  special  defenses. 
Moore  ▼.  Willamette  Transp.  ft  Locks  Co.  7  Or. 
:355. 

And  a  special  plea  in  an  action  of  ejectment 
brought  by  a  town  for  possession  of  alluvial 
land  claimed  as  a  westerly  extension  of  a  street, 
alleged  to  have  been  dedicated  to  the  water 
edge,  that  the  defendant  was  not  at  the  time  of 
the  commencement  of  the  suit  in  possession  of 
any  part  of  tbe  street,  and  bas  not  and  does  not 
«1aim  any  Interest  In  It,  and  another  allegation 
that  he  was  and  now  is  in  possession  of  a  piece 
of  land  lying  west  of  the  west  end  of  the  street 
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which  Is  covered  by  the  buildings  described  In 
the  declaration,  but  that  he  was  not  guilty  of 
the  wrong  and  Injury  complained  of,  are  not 
subject  to  demurrer  on  the  ground  of  inconsist- 
ency in  the  pleas.  Scran  ton  v.  Bosarge  (Miss.) 
10  So.  194. 

And  a  demurrer  to  a  cross  complaint  will  not 
be  sustained  because  of  inconsistency  where 
general  allegations  are  to  the  effect  that  the 
defendants  are  the  equitable  owners  of  tbe  land 
in  dispute  and  are  In  possession  thereof,  unless 
his  specific  allegations  alleged  to  be  inconsist- 
ent show  that  they  have  no  title.  Wartirltton 
v.  Demorett,  129  Ind.  846,  27  N.  E.  730,  28  N. 
E.  613. 

But  a  plea  of  not  guilty  In  an  action  In  eject- 
ment Is  a  conclusive  admission  of  possession,  and 
puts  in  Issue  the  title,  and  a  disclaimer  Is  an 
admission  of  plaintiff's  title  but  denies  the  pos- 
session, and  the  two  cannot  be  pleaded  together, 
as  they  are  Inconsistent  with  each  other.  Tor- 
rey  v.  Forbes,  94  Ala.  135,  10  So.  320 ;  Bernstein 
V.  Humes,  60  Ala.  582,  81  Am.  Bep.  62;  Mc- 
Queen V.  Lampley,  74  Ala.  408. 

And  a  defense  In  an  action  for  the  recovery 
of  lands  denying  all  right  in  the  plaintiffs  and 
insisting  that  the  plaintiffs*  ancestor  never  had 
any  Interest  in  the  premises.  Is  Inconsistent 
with  another  defense  In  the  same  answer  In 
which  the  defendant  asserts  his  own  right  as  a 
purchaser  of  the  interest  of  one  of  the  plaintiffs 
derived  from  such  ancestor,  and  the  defendant 
should  be  compelled  to  elect  between  them.  Fu- 
gate  ▼.  Fierce,  49  Mo.  441. 

For  actions  In  tbe  nature  of  ejectment,  aea 
also  Miller  v.  Chandler,  59  Cal.  540;  Morris  v. 
Henderson,  37  Miss.  402 ;  McQueen  v.  Lampley, 
74  Ala.  408 ;  Bernstein  v.  Humes,  60  Ala.  582, 
31  Am.  Rep.  52, — infra,  VII.  b,  1;  Farrell  v. 
Hcnncsy,  21  Wis.  633 :  Orton  v.  Noonan,  19 
Wis.  351 ;  Sexton  v.  Rhames,  13  Wis.  99 :  Miller 
V.  Larson,  17  Wis.  624 ;  Butler  v.  Kanlback,  8 
Kan.  671 :  Ledbetter  v.  Ledbetter,  88  Mo.  62, 
—4nfra,  VII.  b,  2. 

So,  a  defense  in  an  answer  In  an  action  to 
recover  upon  a  land  contract  that  the  contract 
was  obtained  by  false  and  fraudulent  repre- 
sentations, and  a  counterclaim  therein  to  re- 
cover damages  for  breach  of  the  contract  by 
reason  of  the  failure  of  the  plaintiff  to  grade, 
gravel,  and  sidewalk  a  street  as  agreed  In  the 
contract,  are  not  Inconsistent  so  that  the  coun- 
terclaim would  constitute  a  waiver  of  the  right 
of  the  defendant  to  rescind  the  contract  for 
fraud.  South  Milwaukee  Boulevard  Heights 
Co.  V.  Ilorte,  95  Wis.  592,  70  N.  W.  821. 

And  a  counterclaim  In  an  action  to  recover 
tbe  second  instalment  upon  a  land  contract  tbe 
object  of  which  was  to  recover  the  first  Instal- 
ment on  the  ground  that  the  contract  was  In- 
duced by  false  and  fraudulent  representations 
and  had  been  rescinded,  Is  not  Inconsistent  with 
a  second  counterclaim  to  recover  damages  for 
breach  of  the  contract,  so  as  to  warrant  the  re- 
Jectlofi  of  evidence  under  the  first  counterclaim 
on  the  ground  that  the  defendant  was  estopped 
by  the  admission  In  the  second  counterclaim. 
Ihid. 

So,  an  answer  in  an  action  for  trespass  deny- 
ing the  plaintiff's  title,  and  also  setting  up  a 
license  to  do  the  act  complained  of,  is  not  sub- 
ject to  objection  for  inconsistency  so  as  to  con- 
stitute an  admission  of  the  plaintiff's  title  a« 
set  up  In  the  complaint.  Booth  v.  Sherwood, 
12  Minn.  426,  Gil.  310. 

And  a  general  denial  In  an  action  for  a  wrong- 
ful act  consisting  In  the  removal  of  a  fence,  and 
a  Justification  and  limitation  of  three  years, 
are  not  so  inconsistent  as  to  deprive  the  defend- 
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aat  of  the  right  to  inyofce  the  statute  of  limita- 
tions.    McConnIck  v.  Kaye,  41  Mo.  App.  263. 

And  not  guilty  and  Justification  and  accord 
and  satisfaction  may  be  Joined  in  trespass  under 
the  Maine  system  of  pleading.  Granite  State 
Bank  v.  Otis.  53  Me.  133,  dictum. 

And  a  denial  in  an  action  for  trespass  that 
the  plaintiff  either  owned  the  property  'upon 
which  the  trespass  was  claimed  to  have  been 
committed,  or  was  ever  entitled  to  Its  posses- 
sion, and  an  allegation  of  possession  In  the  de- 
fendant and  those  under  whom  he  claimed  for  a 
long  period,  and  that  while  so  in  possession 
the  plaintiff,  against  the  will  of  the  defendant, 
entered  upon  the  lands  and  commenced  to  cut 
hay,  which  possession  so  wrongfully  taken  was 
the  only  possession  the  plaintiff  ever  had,  may 
be  pleaded  together,  as  the  inconsistency  is  in- 
ferential and  remote.  Burnham  v.  Call,  2  Utah, 
483. 

But  where,  In  an  action  to  enjoin  defendants 
from  trespassing  on  lands  and  cutting  and  re- 
moving timber  therefrom,  the  defendant  for  an 
alBrmatlve  defense  alleged  a  contract  on  the 
part  of  the  plaintiff  as  administratrix  whereby 
she  sold  the  timber  to  the  defendant,  a  reply  to 
the  affirmative  matter  admitting  the  contract 
of  sale,  but  averring  that  it  included  only  part 
of  the  premises,  and  a  further  reply  that  she 
had  never  obtained  any  authority  from  the 
court  to  enter  Into  the  contract,  and  had  no 
right  or  authority  to  sell  the  timber.  Is  incon- 
sistent, and  the  second  defense  should  be 
stricken  out.  Davis  v.  Ford,  15  Wash.  107, 
45    Pac.   739.  46   Pac.   393. 

As  to  trespass  to  title,  see  also  Koenlgheim 
V.  Miles,  67  Tex.  116,  2  S.  W.  81,  infra,  VII. 
a;  Grash  v.  Sater,  6  Iowa,  802;  Child  v.  Allen, 
83  Vt.  476;  Wiggins  v.  Wiggins,  16  Tex.  Civ. 
App.  335,  40  S.  W.  643,— in/ra,  VII.  b,  1. 

See  also,  as  to  actions  for  damages  to  realty, 
McCord  v.  Doniphan  Branch  R.  Co.  21  Mo.  App. 
92,  infra,  VII.  b,  2. 

So,  a  denial  in  an  answer  in  an  action  to 
quiet  title,  of  all  allegations  of  the  petition 
necessary  for  the  establishment  of  a  trust  In  the 
lands,  is  not  Inconsistent  with  a  further  defense 
that  at  the  time  of  their  purchase  of  the  land 
and  before  payment  of  the  conslderatron  the 
defendants  applied  to  the  plaintiff  for  informa- 
tion concerning  the  title,  and  received  their 
conveyance  in  reliance  upon  the  information 
received.  Blodgett  ▼.  McMurtry.  39  Neb.  210, 
57  N.  W.  085. 

And  a  count  In  an  answer  In  an  action  by  the 
holder  of  a  tax  title  to  quiet  his  title,  consisting 
of  a  general  denial,  and  another,  setting  up 
facts  showing  the  plaintiff's  title  to  the  land 
to  be  invalid,  and  a  third  alleging  that  after  a 
previous  Judgment  was  rendered  and  before  it 
was  vacated  the  plaintiff  sold  the  land  In  ques- 
tion and  appropriated  the  proceeds  to  his  own 
use,  praying  for  a  recovery  of  the  value  of  the 
land,  are  not  repugnant  or  inconsistent  or  im- 
properly Joined.  Flint  v.  Dulany,  37  Kan.  332, 
16  Pac.  208. 

Nor  is  an  answer  in  an  action  for  the  can- 
celation of  a  deed  alleged  to  be  a  forgery  as  a 
cloud  upon  the  plaintiff's  title,  containing  a 
general  denial  and  affirming  the  genuineness  of 
the  deed,  and  another  allegation  that  the  de- 
fendant's husband,  since  deceased,  was  the  own- 
er of  the  property  and  deeded  It  to  the  plaintiff 
without  consideration,  in  trust  to  hold  the 
naked  legal  title  for  the  benefit  af  such  husband 
of  the  defendant  and  to  reconvey  to  him  or  any 
other  person  at  his  request,  and  that  the  deed 
in  suit  was  made  pursuant  to  such  trust,  8ut>- 
Ject  to  objection  for  inconsistency,  and  the  de- 
fendant cannot  be  required  to  elect  upon  which 
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defense  he  will  rely.     Keane  t.   Kyne^  2  Mo. 

App.  317. 

So,  an  admission  in  an  answer  In  an  acttoik 
by  a  landlord  against  a  tenant  to  recover  rent, 
that  the  defendant  is  Indebted  for  rent,  is  not 
Inconsistent  with  a  counterclaim  for  repair» 
made  by  the  defendant  for  which  the  plaintiff 
agreed  to  pay  him.  Hausman  ▼.  Mulheran,  68^ 
Minn.  48,  70  N.  W.  866. 

And  an  allegation  in  the  answer  In  an  action 
to  recover  rent  under  a  lease  alleging  a  parol 
contract  to  lease  the  building  from  month  to 
month,  and  a  further  defense  that  the  said 
building,  by  reason  of  the  acts  and  omissions  of 
the  plaintiff,  became  untenantable,  whereby  tlie 
defendants  were  evicted,  are  not  inconsistent 
with  each  other.  Kline  t.  Hanke,  14  Mont.  3G1» 
36  Pac.  454. 

Nor  are  defenses  to  a  suit  for  rent,  of  wast 
of  consideration  for  the  lease,  or»  in  case  of  that 
defense  failing,  of  the  right  to  an  accounting 
because  the  lessor  had  resumed  possession  of 
and  used  the  leased  property,  or  by  way  of  crosa 
petition  for  Judgment  for  a  sum  agreed  on  for 
the  lessor's  violation  of  his  covenant  In  the 
lease,  inconsistent,  and  no  election  by  defend- 
ant can  be  required.  Hooven  &  A.  Co,  t.  Na- 
tional Cordage  Co.  27  Ohio  L.J.  18. 

As  to  actions  for  rent,  see  also  Knight  ▼. 
M'Douall,  12  Ad.  ft  El.  438,  4  Jur.  939,  4 
Perry  ft  D.  168,  infra,  VII.  b,  1 ;  Van  Holten  t. 
Lewis,  1  Mctord,  L.  12,  $upra,  IV.  c. 

So,  while  ordinarily  a  general  denial  In  an  an- 
swer would  seem  to  be  inconsistent  with  any  al- 
legation in  avoidance  of  the  facts  set  out  In 
the  complaint,  the  defendant  In  an  action  to 
foreclose  a  mortgage  may  unite  In  the  same  an- 
swer a  general  denial,  and  a  plea  that  the  de- 
fendant was  made  a  party  solely  on  the  ground 
that  he  has  or  claims  to  have  some  interest  In 
or  lien  upon  the  mortgaged  premises  accruins* 
subsoquently  to  the  lien  of  the  mortgage,  and 
an  allegation  that  the  lien  on  the  mortgaged 
premises  existed  under  a  Judgment  against  the 
mortgagor  prior  to  the  attaching  of  the  lien  un- 
der the  mortgage,  and  that  the  claims  for  which 
the  mortgage  were  given  had  been  paid.  Wooda 
V.  Reiss,  78  Hun.  80.  29' N.  Y.  Supp.  263. 

And  a  denial  by  the  defendants  in  an  action 
to  foreclose  a  mortgage,  that  they  are  junior 
lienors,  and  an  allegation  that  they  are  senior 
lienors,  are  not  so  Inconsistent  with  an  allega- 
tion of  payment  as  to  warrant  the  granting  of 
an  order  to  make  the  pleading  more  definite 
and  certain.  Moody  v.  Beldon.  21  N.  Y.  CIt. 
Proc.  Rep.  S9,  15  N.  Y.  Supp.  119. 

And  an  allegation  in  an  answer  in  an  action 
brought  to  enforce  a  mechanic's  lien  that  the 
defendant  has  no  knowledge  or  Information  suf- 
ficient to  form  a  belief  as  to  whether  or  not  the 
material  mentioned  was  furnished  by  the  plain- 
tiff, is  not,  under  Wag.  (Mo.)  Stat.  p.  1010, 
providing  that  different  consistent  defenses  may 
be  separately  stated  in  the  same  answer,  incon- 
sistent with  another  allf^gatlon  that  certain 
work  done  upon  the  building  was  done  so  nn- 
skilfuily  and  in  such  an  unworkmanlike  man- 
ner as  to  cause  the  defendant  great  damaj^e. 
asking  Judgment  therefor,  and  denying  that  the 
plaintiff  at  any  time  gave  him  notice  that  he 
held  the  claim  against  the  property.  McAdow 
V.  Boss,  53  Mo.  109. 

In  the  above  case,  Fugate  v.  Pierce,  40  Bio. 
441,  supra,  was  distinguished  upon  the  ground, 
that  in  that  case  the  two  positions  maintained 
by  the  defendant  were  entirely  irreconcilabJe* 
and  could  not  both  stand  together,  and  were 
clearly  within  the  prohibition  of  the  law. 

But  a  general  denial  in  an  answer  in  an  ac- 
tion to  foreclose  a  mortgage  is  Inconsistent  w!tl» 
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in  allegatJoii  that  tbe  defendant  executed  the 
mortgage  under  duress,  and  such  allegations 
should  not  he  encouraged ;  and  In  such  caso 
vhere  it  was  the  Intention  of  the  plaintiff  In 
replying  to  put  at  Issue  all  the  material  allega- 
tions of  the  defendant's  answer  he  should  be 
allowed  to  amend  his  reply  so  as  to  be  able  to 
litigate  the  question  of  duress  upon  its  merits. 
Wright  T.  Bacheller,  16  Kan.  260. 

And  a  plea  In  such  an  action  claiming  title 
to  the  mortgaged  premises^  and  another  alleg- 
ing that  the  defendant  has  a  mortgage  on  the 
premises  for  a  certain  sum,  praying  that  In 
ease  the  court  finds  his  title  Invalid  he  may 
have  a  decree  for  the  amount  due  on  his  mort- 
gage, are  inconsistent  with  each  other,  and  on 
application  made  at  the  proper  time  It  Is  the 
duty  of  the  court  to  require  tbe  defendant  to 
elect  upon  which  he  will  rely.  Shellenbarger  ▼. 
Biaer.  5  Neb.  195. 

As  to  actions  for  foreclosure,  see  also  Biter 
V.  Jewett.  33  Cal.  02,  infra,  VII.  b.  1 ;  Adair  ▼. 
Adair.  78  Ho.  630 ;  Dicks<Mi  T.  Cole,  34  Wis.  621, 
—infra,  VII.  b,  2. 

7.  AetioHM  for  libel  or  $lander. 

The  earlier  decisions  In  some  of  the  Code 
states,  probably  In  an  effort  to  assimilate  Code 
practice  with  the  common  law,  gave  a  mucb 
asore  strict  construction  to  pleas  on  the  ques- 
tion of  inconsistency  than  tbe  later  ones,  partic- 
ularly In  actions  for  libel  and  slander. 

Thus,  a  defendant  in  an  action  for  slander, 
vbo  denies  ottering  the  words  charged,  cannot 
justify  by  alleging  their  truth,  as  tbe  pleas  are 
inconsistent.  Ormsby  y.  Douglass.  2  Abb.  Pr. 
407 :  Meyer  t.  Schultz.  4  Sandf.  664 ;  Jackson 
T.  Stetson,  15  Mass.  48 :  Alderman  t.  French,  1 
Pick.  1,  11  Am.  Dec.  114. 

When  a  defendant  In  an  action  for  slander 
hitends  to  justify  the  speaking  of  the  slnnderous 
words,  he  must  set  up  facts  which  will  show 
tbe  plaintiff  guilty  of  the  act  Imputed  to  him, 
and  a  denial  of  every  allegation  in  the  com- 
plaint, and  an  allegation  tbat  If  he  did  speak 
the  slanderous  words  alleged  the  same  are  true, 
cannot  be  combined  In  the  same  answer.  Sayles 
T.  Wooden,  6  How.  Pr.  84. 

And  if  they  are  combined  the  admission  In 
the  latter  plea  Is  admissible  and  legal  evidence 
for  the  plaintiff  on  the  general  Issue  relieving 
tbe  plaintiff  from  proving  the  speaking  of  the 
words.  Jackson  v.  Stetson,  15  Mass.  48;  Ald- 
erman ▼.  French.  1  Pick.  1,  11  Am.  Dec.  114. 

So.  while  a  defendant  in  an  action  for  RinDdf^r 
could  admit  or  deny  or  set  up  new  matter  In 
avoidance,  he  could  not  deny  that  he  uttered 
Tbe  d<>famatory  words  alleged,  and  then  aver 
that  if  he  did  utter  them  he  uttered  them  with 
reference  to  the  nonperformance  of  a  certain 
contract  whereby  great  Injury  and  injustice  had 
b^tt  done  to  him  by  tbe  plaintiff.  Porter  v. 
Mc<^'reedy.  Code  Rep.  N.  S.  88. 

And  an  answer  In  an  action  for  slander, 
whicb  first  denies  that  tbe  defendant  ever  spoke 
the  "alleged  slanderous  words,  and  thnn  asserts 
that  if  it  be  proved  that  he  did  speak  them  be 
will  then  prove  certain  facts  In  Justification,  Is 
bad.     Lewis  v.  Kendall,  6  How.  Pr.  50. 

The  provision  of  N.  T.  Code,  f  165.  permitting 
the  defendant  to  allege  mitigating  circum- 
stances, was  limited  to  cases  In  which  be  pleaded 
the  truth  of  the  matter  charged  as  defamatory. 
Meyer  t.  Schultz,  4  Sandf.  664. 

And  a  plea  in  an  action  for  slander  that  the 
words  were  spoken  privately  or  confidentially  or 
in  The  course  of  legal  proceedings,  which  would. 
If  true,  excuse  him  whether  the  words  were  true 
sr  not,  is  inconsistent  with  another  plea  setting 
forth  the  truth  of  the  words  alleged  to  nave 
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been  spoken,  as  the  effect  of  this  defense  U 
that  he  siMke  the  words  because  he  knew  thstn 
to  be  true.     Jackson  v.  Stetson,  15  Mass.  48. 

A  more  liberal  rule,  however,  was  adopted 
by  tbe  later  cases  after  the  theory  of  the  Code 
had  become  more  thoroughly  understood. 

Under  the  rule  subsequently  adopted,  a  denial 
In  an  action  of  slander  of  having  spoken  the 
words  charged  and  an  averment  of  their  truth, 
are  consistent  defenses  which  may  be  separate- 
ly stated  in  the  same  answer,  as  it  does  not  nec- 
essarily follow  that  the  defendants  spoke  the 
words  because  they  are  true.  Payson  v.  Ma- 
comber,  3  Allen,  60;  Barr  v.  Hack,  46  Iowa. 
308 ;  Cole  v.  Woodson,  32  Kan.  272.  4  Pac.  321 ; 
.Tones  V.  M'Dowell,  4  Bibb,  188;  Rooney  v. 
Tiemey,  82  Ky.  252 ;  Horton  v.  Banner,  6  Bush, 
506:  Buhler  v.  Wentworth,  17  Barb.  640; 
Weston  V.  Lumley,  33  Ind.  486 ;  Kelly  v.  Craig, 
0  Humph.  213 ;  Peters  v.  Ulmer,  74  Pa.  403. 

And  he  may  also  plead  the  statute  of  limlta> 
tlons.     Kelly  v.  Craig,  0  Humph.  215. 

And  a  defendant  In  an  action  for  slander, 
who  sets  up  the  defense  of  not  guilty  and  also 
a  Justification,  should  not  be  comi>eIled  to  elect 
upon  which  defense  he  will  stand.  Hortou  v. 
Banner.  6  Bush,  506;  Ormsby  v.  Douglaiis,  2 
Abb.  Pr.  407,  6  Duer,  665;  Cole  ▼.  Woodson, 
32  Kan.  272,  4  Pac.  321. 

Especially  where  tbe  answer  Is  verified,  as  it 
may  be  true,  not  only  that  he  did  not  speak  the 
words  charged,  but  aJso  that  the  plaintiff  com- 
mitted the  offense  which  they  Impute.  Ormsby 
V.  Douglass.  2  Abb.  Pr.  407,  5  Duer,  665 ;  Mur- 
phy V.  Carter,  1  Utah,  17. 

And  where,  In  an  action  for  Ubel  and  slan- 
der, the  defendant  has  asserted  several  Incon- 
sistent pleas  In  the  same  answer,  and  among 
them  one  Justifying  by  asserting  the  truth  of 
the  supposed  libelous  matter,  tbat  plea  will  not 
be  taken  as  a  circumstance  tending  to  show 
malice,  on  the  ground  that  the  plea  was  incon- 
s'stont  with  the  evidence.  Express  Printing  Co. 
V.  Copcland,  64  Tex.  354. 

And  where,  In  an  action  for  slander,  the  plea 
of  not  guilty  is  filed,  together  with  pleas  of 
Justification,  the  plaintiff  must  prove  the  speak- 
ing of  the  words  alleged,  and  the  pleas  cannot 
be  used  to  convict  the  defendant,  as  he  will  not 
be  bound  to  make  his  defense  until  he  Is  proved 
guilty.  Farnan  v.  Childs.  66  111.  547;  Sumner 
V.  Shlpman.  65  N.  C.  623:  Ricket  v.  Stanley, 
6  Blackf.  100 ;  Wheeler  v.  Robb,  1  Blackf.  330. 
12  Am.  Dec.  245. 

So,  the  rule  under  Ky.  Code,  f  151,  providing 
that  In  cases  for  slander  and  libel  the  defendant 
may  allege  both  the  truth  of  the  matter  charged 
as  defamatory  and  any  mitigating  circum- 
stances legally  admissible  In  evidence  to  reduce 
the  damages,  and  whether  he  proves  the  Justifi- 
cation or  not  he  may  give  In  evidence  the  miti- 
gating circumstances,  is  that  the  defendant 
may,  if  he  chooses,  deny  the  speaking  of  the 
defamatory  matter  charged,  and  In  a  second 
paragraph  admit  the  publication  and  allege  Its 
truth,  and  In  still  another  he  may  admit  the 
words,  and,  without  alleging  them  to  be  true  or 
fldmilting  tbat  they  were  false,  Justify  by  al- 
leging such  facts  as  are  relied  upon  to  excuse 
the  publication.  Harper  ▼.  Harper,  10  Bush, 
447. 

And  a  defendant  in  an  action,  for  slander 
may,  under  the  New  York  Code,  deny  the  speak- 
ing of  the  alleged  slanderous  words,  and  allege 
that  the  words  were  spoken  under  such  circum- 
stances and  with  such  explanations  describing 
them  that  they  were  not  slanderous.  Hollen- 
beck  V.  Clow.  0  How.  Pr.  280. 

Mitigating  circumstances  may  l>e  pleaded  In 
an  action  for  libel   or  slander  in  connection 
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with  a  sreneraJ  denlml,  and  with  or  without  a 
p)ea  of  justification.  Dolevln  ▼.  Wilder,  7  Robt. 
319. 

So,  while,  preylons  to  the  amendment  of  the 
New  York  Code  in  1852,  a  plea  of  Jastification 
in  an  action  for  slander  admitting  and  justify- 
ing the  speaking  of  the  words,  was  inconsistent 
with  a  previous  denial.  It  Is  no  longer  necessary 
to  make  the  admissions  In  a  plea  of  justification, 
and  the  pleas  are  no  longer  Inconsistent,  as  by 
N.  r.  Code,  I  140,  providing  that  all  the  forms 
of  pleading  heretofore  existing  are  abolished, 
and  hereafter  the  forms  of  pleading  in  cIyII  ac- 
tions In  courts  of  record  and  rules  by  which 
the  sufficiency  of  the  pleading  is  to  be  deter- 
mined, are  those  prescribed  by  that  act,  the  rule 
limiting  the  defendant  to  consistent  answers, 
and  requiring  him  to  confess  the  speaking  of 
the  words  if  he  justified  in  an  action  for  slan- 
der, was  abolished.  Stiles  y.  Comstock,  9  How. 
Pr.  48. 

And  a  defendant  In  an  action  for  slander  un- 
der New  York  Code,  f  165,  authorizing  the  de- 
fendant In  such  actions  to  allege  both  the  truth 
of  the  matter  charged  as  defamatory  and  miti- 
gating circumstances  to  reduce  the  amount  of 
damages,  and  prove  the  mitigating  clrcum- 
atances  whether  he  proves  the  justification  or 
sot,  may  allege  In  his  answer  the  truth  of  the 
charge  in  justification,  and  also  facts  tending 
to  prove  Its  truth  In  mitigation  of  damages,  and 
Is  entitled  to  have  evidence  given  thereunder 
aubmltted  to  the  jury  In  mitigation  of  damages, 
though  It  falls  to  prove  the  justification.  BIs- 
bey  V.  Shaw.  12  N.  Y.  67.  , 

And  he  may  deny  any  or  all  of  the  allegations 
of  the  plaintiff,  and  then  by  a  separate  state- 
ment of  the  same  answer  allege  the  truth  of 
the  statements  contained  in  the  libelous  publica- 
tion; and  he  may  also,  as  a  third  defense,  al- 
lege that  the  publication  was  privileged ;  but 
he  cannot  in  the  same  defense  deny  the  allega- 
tions of  the  plalntiflF,  and  set  up  new  matter 
to  avoid  their  efllect.  Buddlngton  v.  Davis,  6 
How.  Pr.  401. 

And  a  denial  by  the  defendant  In  an  action 
for  slander  that  he  had  any  recollection  or  be- 
lief of  having  spoken  the  alleged  words,  and  an 
allegation  that  If  he  did  speak  them  the  charge 
was  true,  are  not  inconsistrnt.  Butler  v.  Went- 
worth,  9  How.  Pr.  2S2. 

So,  the  general  bad  character  of  the  plaintiff 
in  an  action  for  slander  may  be  given  In  evi- 
dence In  mitigation  of  damages  under  the  plea 
of  not  guilty,  though  the  defendant  also  pleaded 
a  justification  of  the  truth  of  the  words  and 
gave  evidence  In  support  of  that  plea,  where  It 
would  have  been  proper  to  put  In  such  evidence 
if  there  had  been  no  other  plea  than  that  of  not 
guilty.     Hamer  v.  McFarlln,  4  Donio,  609. 

And  an  answer  in  an  action  for  slander  in 
charging  plaintiff  with  keeping  a  house  of  111 
fame  may,  under  N.  Y.  Code  Proc.  I  165,  as 
amended  In  1849,  providing  that  In  actions  for 
libel  and  slander  the  defendant  may  In  his  an- 
swer allege  both  the  truth  of  the  matter  charged 
as  defamatory  and  any  mitigating  circumstances 
to  reduce  the  amount  of  damages,  deny  the 
fitatements  In  the  complaint,  and  also  allege  as 
a  partial  defense  lewd  and  lascivious  conduct 
•on  the  part  of  the  plalntlfTs  family,  though  It 
does  not  amount  to  a  justification  of  the  charge, 
and  evidence  of  such  conduct  is  admissible 
thereunder  to  reduce  the  amount  of  damages. 
Bush  V.  Prosser,  11  N.  Y.  347. 

So,  under  the  Utah  system  of  pleading,  per- 
mitting the  defendant  with  leave  of  court  to 
plead  as  many  several  matters  as  he  shall  think 
necessary  for  his  defense,  a  plea  of  justification 
«y  the  defendant  In  an  action  for  libel  does  not 
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admit  the  publication  of  the  Ubel  and  atteranee 
of  the  slanderoQs  words,  where  the  answer  also 
contains  a  general  denial,  and  should  not  be  re- 
ceived as  evidence  of  such  publication,  and  does 
not  supersede  the  necessity  of  the  plalntifTs 
proving  hiE  declaration.  Murphy  t.  Garter,  1 
Utah,  17. 

In  Kentucky,  however,  a  defendant  In  a  slan- 
der case  may  be  compelled  to  elect  between  a 
denial  of  speaking  the  slanderous  words  and  an 
averment  of  their  truth.  Lane  ▼.  Bryant,  100 
Ky.  138,  36  L.  R.  A.  709.  37  S.  W.  684. 

But  an  answer  admitting  the  publlcatioiL  of 
slanderous  words  and  alleging  their  truth  can- 
not be  put  In  evidence  against  a  defendant  In 
a  slander  suit  after  the  right  to  make  that  de- 
fense has  been  lost  by  electing  to  rely  on  a  de- 
nial when  comi>eIled  to  make  an  election  be- 
tween the  defenses.     Ibid, 

In  the  above  case  it  was  said  that  the  case  of 
Harper  v.  Hari>er,  10  Bush,  447,  supra,  is  no 
longer  the  law. 

So,  In  Missouri,  formerly,  a  defendant  In  an 
action  for  slander  had  to  confess  the  matters 
stated  in  the  petition,  and  avoid  them  or  trav- 
erse it ;  and  he  could  not  deny  the  words 
spoken  and  set  up  a  justification ;  and  where  he 
did  so  he  was  held  to  the  defense  of  the  getier- 
aJ  denial,  and  no  evidence  was  permitted  to 
be  given  on  the  subject  of  justification.  Coble 
V.  McDanlel,  33  Mo.  363. 

A  verified  answer  In  justification  of  a  charge 
for  slander  admitted  the  speaking  of  the  slan- 
derous words,  and  the  defendant  In  an  action 
for  slander  could  not  deny  and  justify  the 
speaking  of  the  words  at  the  same  time,  as  the 
two  defenses  were  Inconsistent.  Atteberry  t. 
Powell.  29  Mo.  429,  77  Am.  Dec.  579. 

Under  the  Missouri  Code,  however,  the  de^ 
fendant  In  an  action  for  slander  may  in  tala 
answer  deny  the  speaking  of  the  words  alleged, 
and  also  justify,  the  denial  and  the  justification 
not  being  Inconsistent,  as  proof  of  the  one  dops 
not  disprove  the  other.  And  there  Is  no  Incon- 
sistency between  a  general  denial  in  an  action 
for  slander  and  facts  pleaded  In  mitigation. 
Wood  V.  Ullblsh.  23  Mo.  App.  389. 

8.  Miscellaneous  actions, 

A  denial  In  an  answer  In  an  action  to  recover 
moneys  alleged  to  have  been  wagored  on  borage 
races,  that  the  plaintiff  had  as  alleged  lost  the 
amount  sued  for  through  the  defendant,  and  an 
averment  that  at  the  time  and  In  the  transac- 
tion mentioned  In  the  petition  the  defendants 
had  lost  through  the  plaintiff  the  amount  for 
which  judgment  Is  asked  In  a  counterclaim,  are 
not  Inconsistent  under  Ky.  Civ.  Code.  |  113, 
providing  that  a  pleading  may  contain  stated 
ments  of  as  many  causes  of  action,  matters  of 
estoppel  and  avoidance,  and  as  many  trsTorsps 
as  there  may  be  grounds  for  In  behalf  of  the 
pleader,  provided  the  pleading  does  not  contain 
Inconsistent  statements.  Ellas  ▼.  Gill,  13  Ky. 
L.  Rep.  798.  18  S.  W.  454. 

And  an  allegation  in  an  answer  In  an  action 
to  recover  money  alleged  to  have  been  deposTt^v) 
with  the  defendant,  made  on  Information  and 
belief  that  If  any  such  certificate  of  deposit  as  In 
the  complaint  Is  alleged  was  ever  Issued  the 
same  has  been  paid.  Is  an  allegation  of  payment, 
and  Is  not  inconsistent  with  another  allegation 
In  the  answer  that  the  defendant  had  no  p^r> 
sonal  knowledge  and  no  Information  sufficlf^nt 
to  form  a  belief,  and  therefore  denied  that  the 
deposit  was  made  as  stated  In  the  complaint. 
Do  ran  v.  DInsmore,  20  How.  Pr.  504 ;  Doran  v. 
Dlnsmore.  3,^  Barb.  86. 

So.   allegations   In   an   answer   In   an   action 
brought  to  recover  money  alleged  to  have  b€^«n 
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paid  an  accoont  of  a  mbscrlptloii  to  stock  of  a 
corporation,  admlttin«r  the  organisation  of  the 
companj  and  denying  each  and  every  other  al- 
legation,  and,  by  way  of  further  answer,  alleg- 
ing that  the  money  sought  to  be  recovered  was 
not  paid  on  account  of  the  par  value  of  the 
stock,  but  pursuant  to  an  agreement  whereby 
the  plaintiff  with  other  promoters  of  the  com- 
pany agreed  to  pay  on  the  call  of  the  treasurer 
a  sum  equal  to  3  per  cent  of  the  amount  of  his 
•obscriptlon  to  the  capital  stock,  which  was  to 
be  used  a«  a  promoter's  fund  to  meet  the  ex- 
penses of  the  organization,  and  that  the  same 
was  used  for  that  purpose,  though  they  might  be 
construed  ss  inconsistent,  are  not  under  the 
New  York  Code  subject  to  objection  on  that 
account.  MacOoll  v.  American  Union  L.  Ins. 
Co.  89  Hun,  400,  35  N.  T.  Supp.  364. 

But  an  allegation  in  an  answer  in  an  action 
brought  by  an  administrator  to  recover  moneys 
alleged  to  be  in  defendant's  hands  belonging 
to  the  estate,  that  the  whole  sum  deposited  by 
the  deceased  was  paid  to  the  administrator, 
which  was  afterwards  deposited  with  him  as 
bailee  of  the  administrator,  is  entirely  Incon- 
sistent with  another  allegation  therein  that  the 
defendant  held  the  money  as  bailee  of  the  de- 
ceased, and  had  paid  it  out  on  various  orders 
of  the  administrator;  and  the  defendant  will  be 
required  to  elect  between  them.  Smith  v.  CulU- 
gan,  74  Mo.  389. 

So,  an  allegation  In  an  answer  In  an  action 
on  an  account  that  the  plaintiff  and  defendant 
met  with  three  of  their  neighbors  and  made  a 
settlement  of  all  matters  between  them  up  to 
the  date  of  the  commencement  of  the  action.  Is 
■o  Inconsistent  with  another  allegation  that 
there  were  then  existing  unsettled  differences 
between  them  that  could  form  a  set-off  or  coun- 
terclaim, as  to  warrant  requiring  the  defendant 
to  elect  upon  which  he  will  rely.  Ferguson  v. 
Prince,  2  Kan.  App.  7,  41  Tac.  988. 

And  an  answer  in  an  action  for  an  account- 
ing between  partners  in  which  the  plaintiff  al- 
leged a  loan  of  money  to  the  firm,  which  first 
denies  the  allegations  of  the  complaint  and  then 
admits  them,  and  alleges  that  the  loans  were 
paid.  Is  Inconsistent,  and  admits  the  making  of 
the  loans,  and  amounts  to  no  more  than  an  af- 
firmative allegation  of  payment.  Rodgers  v. 
Clement,  1C2  N.  Y.  422.  56  N.  E.  901. 

And  an  allegation  In  an  answer  setting  up  a 
partnership  account  between  the  parties,  and 
alleging  a  balance  due  the  defendant,  and  pray- 
ing for  an  account,  and  another  in  the  same  an- 
swer alleging  that  the  whole  partnership  account 
Is  barred  by  the  statute  of  limitations,  are  so 
Inconsistent  as  to  warrant  requiring  the  defend- 
ant to  elect  upon  which  allegation  he  will  stand, 
and  strike  the  other  from  the  record.  Auld  v. 
Butcher,  2  Kan.  136. 

But  where  the  general  Issue  Is  pleaded  in  an 
action  against  persons  alleged  to  be  partners, 
together  with  an  additional  plea  denying  the 
partnership.  It  is  error  to  strike  out  the  plea 
denying  the  alleged  partnership.  Rowland  t. 
Dalton,  30  Miss.  702. 

So,  an  Incumbent  of  an  ofBce,  whose  demurrer 
to  a  complaint  disputing  his  title  thereto  has 
been  sustained  by  the  trial  court,  Is  not  de- 
barred from  setting  up,  by  way  of  answer,  a  dif- 
ferent claim  of  title  to  the  office  than  the  one 
already  considered,  in  case  of  the  reversal  and 
remanding  of  the  cause  by  the  supreme  court.  If 
he  In  good  faith  believes  he  has  a  different  title, 
and  has  not  yet  addressed  an  answer  to  the  com- 
plaint. State  ex  rel.  Worrell  v.  Peelle,  124  Ind. 
515,  8  L.  R.  A.  228,  24  N.  B.  440. 

But  a  plea  In  an  answer  in  an  action  against 
an  officer  of  a  corporation  for  failure  to  file 
48  L.  R.  A. 


reports  expressly  admitting  that  the  corpora- 
tion was  a  corporation  organised  under  the  laws 
of  the  state  Is  Inconsistent  with  a  subsequent 
allegation  In  the  same  answer  denying  that  the 
corporation  had  any  corporate  existence  within 
the  state,  because  It  was  organized  to  do  all  Its 
business  without  the  state,  and  the  latter  alle- 
gation may  be  stricken  out  on  motion.  Tabor 
V.  Commercial  Nat.  Bank,  27  U.  S.  App.  Ill,  62 
Fed.  Rep.  383,  10  C.  C.  A.  429. 

So,  a  Judgment  In  a  prior  action  may  be  set 
up  by  way  of  estoppel  In  bar  with  the  general 
Issue  In  Uie  same  answer,  as  they  are  not  In- 
consistent or  incompatible  pleas.  Shafer  v. 
Stoncbraker.  4  Gill  &  J.  354. 

And  an  answer  denying  the  existence  of  the 
original  Judgment  sued  on,  sought  to  be  revived 
as  pleaded,  and  admitting  Its  existence  and 
averring  satisfaction  thereof  in  a  separate  plea, 
is  not  subject  to  demurrer  for  repugnancy  under 
a  statute  permitting  a  defendant  to  plead  as 
many  matters  of  fact  in  several  pleas  as  he  may 
deem  necessary  for  his  defense.  Tucker  v.  Ed- 
wards, 7  Colo.  209.  3  Pac.  233. 

In  Ketcham  v.  Zerega,  1  E.  D.  Smith,  553.  an 
answer  In  an  action  on  a  Judgment  denying 
knowledge  or  Information  sufficient  to  form  a 
belief  as  to  the  recovery  of  the  Judgment,  and 
denying  that  the  Judgment  if  so  recovered  still 
stands  in  full  force  and  effect  and  in  no  wa^ 
satisned  or  annulled,  was  sustained :  but  the 
objection  seems  to  have  been  that  the  pleading 
was  hypothetical,  and  not  that  it  was  inconsist- 
ent. 

For  another  particular  action  not  Included 
In  the  above  subdivisions  as  to  particular  ac- 
tions, see  Merchants'  Nat.  Bank  v.  McNaugb- 
ton,  1  Abb.  N.  C.  203,  note,  infra,  VII.  b,  1. 


VII.  Effect  of  inconaistevcy  as  a  toaiver  or 
mU9ion. 


a.  The  prevailing  rule. 

The  rule  odoptcd  by  the  great  weight  of  au- 
thority, and  In  nearly  If  not  all  the  states  ex- 
cept Minnesota.  Missouri,  Wisconsin,  Kansas, 
and  I>oulslana.  is  that  pleas  must  be  construed 
separately  and  distinctly,  except  when  con- 
nected by  a  reference  to  each  other,  and  the 
plaintiff  on  the  trial  of  an  Issue  on  one  plea  in 
an  answer  cannot  take  advantage  of  an  incon- 
sistent averment  or  admission  contained  in  an- 
other plea.  Clements  v.  Cribbs.  19  Ala.  241 ; 
St.  Louis,  A.  &  T.  R.  Co.  v.  Whitley,  77  Tex. 
126,  13  S.  W.  853  :  Fowler  v.  Davenport,  21  Tex. 
626 ;  Swift  V.  Klngsley,  24  Barb.  541. 

And  that  an  allegation  In  one  plea  cannot  be 
Insisted  upon  by  the  adversary  as  an  admission 
of  a  fact  for  a  purpose  distinct  from  the  proof 
of  the  Issue  upon  that  plea,  as  eveiy  fpsue  Is 
to  be  distinctly  tried.  Morris  v.  ITeudnrson.  37 
Miss.  492 :  Ilelnrichs  v.  Terrell.  65  Iowa,  25,  21 
N.  W.  171 :  Express  Printing  Co.  v.  Copeland, 
04  Tex.  354  ;  Sitpr  v.  Jewett,  33  Cal.  92. 

Thus,  an  admission  in  an  answer  in  the  na- 
ture of  a  confession  and  avoidance  does  not 
operate  to  admit  matters  formerly  denied  In 
other  counts  of  the  answer.  Treadway  v.  Cedar 
I'alls  &  S,  City  R.  Co.  40  Iowa,  526 :  Quigley  v. 
Merrltt.  11  Iowa.  147  :  Harlngton  v.  Macmorrls, 
I  5  Taunt.  233.  1  Marsh.  33. 

And  the  rule  Is  the  same  where  the  admission 
is  contained  In  a  notice  of  set-off  as  It  Is  when 
It  Is  contained  In  the  answer  itself,  llaringtoa 
V.  Macmorrls.  5  Taunt.  233.  1  Mnrsh.  33. 

And  the  burden  of  proof  still  remains  with 
the  plaintiff.     Quigley  ▼.  Merrltt,  11  Iowa,  147. 

The  pleading  on  which  a  party  goes  to  trial 
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Is  the  one  by  the  admlBsions  of  which  he  is 
bound :  he  is  not  bound  by  admissions  made 
In  a  former  pleading  superseded  oy  the  pleading 
npon  which  he  goes  to  trial  by  amendment, 
where  such  admissions  are  not  contained  In  the 
amended  pleading.  Mecham  v.  McKay,  37  Cal. 
164. 

So,  pleading  one  defense  cannot  be  deemed 
a  waWer  of  another  In  the  same  answer,  though 
inconsistent.  Bell  t.  Brown,  22  Cal.  671 ;  Bill 
Ings  V.  Drew,  52  Cal.  565 ;  Miles  t.  Woodward, 
115  Cal.  308,  46  Pac.  1076,  47  Pac.  860 ;  Noonan 
▼.  Bradley,  0  Wall.  394.  19  L.  ed.  757. 

And  an  averment  In  a  cross-complaint,  though 
Inconsistent  with  a  denial  In  an  answer,  can- 
not be  used  to  destroy  Its  effect.  Meyers  v.  Mer- 
llUon,  118  Cal.  352.  50  Pac.  662 ;  Nye  v.  Spen- 
cer, 41  Me.  272 ;  Buhne  v.  Corbett,  43  Cal.  204. 

And  a  denial  In  an  answer  Is  not  wa'lved  or 
overcome  by  such  an  averment  of  substantial- 
ly the  same  facts  as  those  which  the  answer 
denies.  Meyers  t.  Merllllon,  118  Cal.  352,  60 
Pac.  662. 

A  defendant  in  an  action,  having  pleaded  the 
general  Issue.  Is  entitled  to  a  trial  thereon,  and 
special  pleas  in  Justlflcatlon  of  the  acts  com- 
plained of  by  the  plaintiff  are  not  a  waiver  of 
that  right.     Nye  v.  Spencer,  41  Me.  272. 

And  are  not  evidence  against  the  party  plead- 
ing them  upon  Issues  tendered  In  other  defenses 
contained  In  the  same  answer  consisting  of 
denials  only.  McDonald  v.  Southern  California 
R.  Co.  101  Cal.  206.  35  Pac.  643,  646,  dictum; 
Nudd  T.  Thompson,  34  Cal.  39. 

And  one  plea  cannot  be  glvem  in  evidence 
to  sustain  another,  or  to  sustain  the  allega- 
tions In  the  declaration.  Farnan  v.  Chllds,  60 
111.  547 :  Duncan  v.  Magette,  25  Tex.  245. 

So,  the  statements  In  a  special  plea  held  bad 
on  demurrer  are  not  evidence  for  the  plaintllf 
on  the  general  Issue,  though  the  jury  are  to 
assess  the  damages  as  well  as  try  the  case  on 
the  general  issue.  Montgomery  ▼.  Richardson, 
6  Car.  ft  P.  247 ;  Plrmln  v.  Crucifix,  5  Car.  &  P. 
07. 

And  judgment  cannot  be  rendered  on  the 
pleadings  where  the  material  allegations  of  the 
complaint  are  denteu  In  the  answer,  even 
though  the  answer  sets  up  a  special  defense 
separately  stated,  which  admits  the  allegations 
formerly  denied.  Botto  v.  Vandamenc,  67  Cal. 
832,  7  Pac.  753 ;  Amador  County  v.  Butterfleld, 
51  Cal.  526. 

And  the  fact  that  two  defenses  are  inconsist- 
ent would  not  Justify  the  court  in  denying  the 
defendants  the  benefit  of  both  defenses  by  re- 
turning a  verdict  for  the  plaintiff  without  con- 
sideration of  any  part  of  the  defense.  Kline  v. 
Hanke,  14  Mont.  361,  36  Pac.  454. 

Nor  Is  the  mere  fact  that  the  materiality  of 
one  of  them  can  only  appear  by  assuming  that 
the  other  Is  false,  enough  to  deprive  the  defend- 
ant of  the  right  to  set  up  both.  Mott  v.  Bur- 
nett. 2  E.  D.  Smith.  50. 

While  the  plea  In  one  action  may  In  certain 
cases  be  conclusive  evidence  in  another.  It  can- 
not be  used  as  evidence  on  another  Issue  on  the 
same  record.  Knight  v.  M'Douall.  12  Ad.  & 
El.  438,  4  Perry  &  D.  168.  4  Jur.  939. 

Thus,  a  reply  by  a  plaintiff  in  an  action  on  a 
promissory  note  In  which  a  set-off  is  interposed 
by  the  defendant  denying  the  Indebtedness 
charged  generally  and  specifically  is  not  waived 
by  another  count  alleging  payment  of  the  set- 
off, and  It  remains  incumbent  upon  the  defend- 
ant to  prove  his  set-off.  Shannon  v.  Pearson, 
10  Iowa,  588. 

And  an  answer  In  an  action  by  an  Indorsee 
of  a  promissory  note  that  the  note  was  given 
without  consideration,  and  also  that  the  plaln- 
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tiff  advanced  a  designated  sum  and  no  more  up- 
on the  security  of  the  note,  and  that  such  sum 
had  been  paid,  amounts  to  an  admission  as  to 
the  sum  alleged  to  have  been  advanced  only. 
Robins  ▼.  Maidstone,  7  Jur.  694,  12  L.  J.  Q. 
B.  N.  S.  821,  4  Q.  B.  811,  Dav.  ft  M.  80. 

And  where.  In  an  action  for  rent,  the  defend- 
ant pleads  uon  tenure  and  also  tender  of  rent 
for  a  portion  of  the  alleged  term  for  which 
rent  Is  claimed,  and  the  defendant  makes  proof 
of  tender  In  support  of  the  latter  plea,  the  plea 
of  tender,  and  the  evidence,  taken  together,  do- 
not  amount  to  an  admission  of  the  tenancy,  and 
is  not  evidence  for  the  plaintiff  of  the  tenancy 
as  alleged,  where  nothing  was  said  at  the  time 
of  the  tender  about  the  terms  of  the  holding  or 
the  time  when  rent  became  due.  Knight  v. 
M'Douall,  12  Ad.  ft  El.  488,  4  Perry  ft  D.  168,  4 
Jur.  939. 

So,  a  denial  in  an  action  for  a  wiongful  dis- 
charge under  a  contract  for  services,  of  the 
wrongful  discharge,  and  an  allegation  that 
the  plaintiff  was  not  discharged  but  quit  volun- 
tarily, do  not  preclude  the  defendant  from  set- 
ting up  any  other  defenses  or  contesting  the  de- 
mand upon  other  grounds,  or  prevent  him  from 
denying  that  the  plaintiff  rendered  good  or  sat- 
isfactory services.  KoH  v.  Bush,  6  Colo.  App. 
294,  40  I'ac.  579. 

But  a  denial  in  an  action  for  compensation 
for  services  rendered  that  any  sum  was  due  the 
plaintiff  from  the  defendant  pursuant  to  the 
contract  for  services  or  otherwise  will  be  treated 
as  a  denial  only  that  any  sum  of  money  was  due 
under  the  contract,  where  the  answer  does  not 
deny  that  a  valid  contract  was  entered  into,  but 
merely  sets  up  a  written  contract  which  Is  not 
materially  different  from  the  one  stated  in  the 
compl&lnt,  except  that  the  work  was  to  be  paid 
for  by  a  conveyance  of  land,  and  in  effect  admit- 
ting the  value  of  the  work  to  be  performed,  and 
that  It  had  not  been  satisfied  by  a  transfer  of 
land  or  otherwise;  and  the  plaintiff  can  rest 
upon  the  contract  set  up  and  the  admissions 
made  by  the  defendant.  Schmid  v.  Busch,  97 
Cal.  187,  31  Pac.  893. 

So,  setting  up  title  in  himself  by  a  defendant 
In  an  action  to  recover  possession  of  goods  al- 
leged to  have  been  fraudulently  sold  does  not 
waive  the  right  of  the  defendant  to  insist  upcm 
the  absence  of  proof  of  demand  and  refusal  to 
give  up  the  goods.  Goodwin  v.  Werthelmer,  99 
N.  Y.  149,  1  N.  E.  404. 

And  Judgment  should  not  be  rendered  on  mo- 
tion on  an  allegation  In  an  answer  In  an  action 
for  the  claim  and  delivery  of  personal  property 
denying  the  plaintiff's  title  and  the  wrongful 
withholding,  and  averring  that  the  goods  are 
the  proi)erty  of  the  defendants,  setting  up  also 
as  a  distinct  answer  an  averment  In  the  nature 
of  a  counter  statement,  rather  than  a  confes- 
sion and  avoidance.  Nudd  v.  Thompson,  34  Cal. 
39. 

So,  an  admission  of  possession  contained  In 
a  special  defense  in  an  answer  In  an  action  of 
ejectment  must  be  confined  to  that  defense, 
where  the  answer  also  contains  a  general  de- 
nial, putting  in  issue  all  the  material  averments 
of  the  complaint :  and  this  Is  so  Irrespective  of 
the  question  whether  the  matters  contained  in 
that  plea  could  or  could  not  have  been  proved 
under  the  general  denial.  Miller  y.  Chandler. 
59  Cal.  540. 

And  where  the  defendant  In  an  action  for  the 
recovery  of  land  pleads  a  general  denial,  and 
also  sets  up  a  claim  for  Improvements  made  on 
the  premises,  the  plaintiff  will  not  be  permitted 
to  put  the  second  plea  In  evidence  to  prove  pos- 
session of  the  premises  In  the  defendant,  as  it 
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If  Ineambent  on  the  plaintiff  to  establish  that 
upon  the  plea  of  the  general  Issue.  Morris  v. 
Henderson,  37  Miss.  492. 

And  where.  In  an  action  for  trespass,  defend- 
ant files  a  general  denial,  and  later  flies  a  furth- 
er answer  admitting  the  trespass  but  pleading 
In  Jostiflcatlon,  the  words  ^'admitting  the  tres- 
pass/* in  the  answer,  are  to  be  taken  only  as 
expressing  ihe  legal  effect  of  the  Justification, 
and  as  Independent  of  the  plea  of  denial,  and 
as  not  dispensing  with  the  necessity  of  the  plain- 
tirs  first  making  out  his  case.  Grash  t.  Sater, 
«  Iowa,  302. 

It  Is  always  competent  for  defendant.  In  tres- 
pass, to  put  the  plaintiff  on  proof  of  his  title 
under  the  general  issue,  however  many  special 
defenses  be  may  set  forth  on  the  record;  and 
the  special  pleas  have  no  effect  as  admlsslous 
by  way  of  estoppel  with  relation  to  any  facts 
averred  or  admitted  in  them,  as  to  the  rights  of 
the  parties  In  the  trial,  unless  the  issues  upon 
such  special  pleas  become  subjects  of  litigation, 
and  then  they  estop  only  as  admissions  that 
operate  to  preclude  proof  in  contradiction  of  the 
averment,  or  to  dispense  with  proof  of  what  Is 
admitted  by  the  pleadings.  They  In  no  man- 
ner operate  as  estoppels  outside  of  the  purpose 
of  the  principal  Issue  taken  upon  such  pleas 
themselves.     Child  v.  Allen,  83  Vt.  47C. 

So,  the  effect  of  a  general  denial  in  an  action 
to  foreclose  a  mortgage  Is  not  destroyed  by  a 
separate  plea  on  the  part  of  the  defendnnt  set- 
ting up  title  in  himself,  as  such  defense  does  not 
expressly  admit  the  deralgnment  of  title  in  the 
plaintiff.     Siter  v.  Jewett,  33  Cal.  92. 

And  Judgment  will  not  be  rendered  In  an  ae- 
rlon  for  the  breach  of  an  official  bond,  on  an  al- 
le^tlon  In  the  answer  therein  that  the  prin- 
Hpal  In  the  bond  kept  the  public  money  tn  ques- 
tion In  a  safe  In  the  room  provided  for  that  pur- 
pose, and  that  the  safe  was  broken  Into  and  the 
money  stolen,  where  it  also  contained  a  denial. 
s<>parate]y  stated,  o<f  all  the  allefratlons  In  the 
complaint.  Amador  County  v.  Butterfleld,  61 
Cal.  526. 

And  In  Merchants'  Nat.  Bank  v.  Macnaughton, 
1  Abb.  N.  C.  293.  note.  It  was  held  that  a  de- 
fense consisting  of  a  denial  that  the  plaintiffs 
were  a  corporation  will  not  ba  stricken  out,  and 
cannot  be  deemed  frivolous  merely  because  an- 
other defense  charges  that  the  defendant  had 
dealt  with  them. 

So,  a  plea  In  an  action  for  damages  for  a 
<-onision  with  a  horse  and  carriage  by  a  person 
riding  a  bicycle,  that  at  the  time  of  the  col- 
Hsion  the  horse  and  wagon  were  not  under  the 
control  of  the  defendant,  but  were  in  chai'Ke  ol 
an  independent  contractor.  Is  not  superseded  by 
another  allegation  that  the  horse  and  wagon 
were  at  the  time  ou'ned  by  the  defendant,  and 
were  being  driven  by  him  along  the  highway, 
and  that  the  accident  occurred  from  the  negli- 
i^eace  of  the  plaintiff,  and  not  through  any  fault 
of  the  defendant,  or  of  his  servants  and  em- 
ployees, so  as  to  warrant  the  trial  of  the  cnse 
upon  the  theory  that  the  driver  must  have  been 
the  servant  of  the  defendants.  Banta  v.  Siller, 
121  Cal.  414,  53  Pac.  935. 

In  the  above  case.  Bell  v.  Brown,  22  Cal.  078. 
Mujtra,  II.,  was  explained,  the  court  Saying  that 
the  language  In  that  case  relied  on  Is  correct 
when  applied  to  the  averments  of  any  single 
separate  defense,  but  Is  not  applicable  to  the 
whole  of  an  answer  which  contains  different, 
distinct,  and  separate  defenses. 

See  also,  on  the  qhestion  of  the  operation  of 
one  plea  as  an  admission  as  against  another, 
cases  from  other  parts  of  this  note  cited  infra 
at  the  end  of  VII.  b. 
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b.  Baeeptiont  to  the  rule. 

llie  courts  of  a  number  of  the  states,  notably 
Minnesota,  Missouri,  Wisconsin,  Kansas,  and 
Louisiana,  have  adopted  an  apparently  contrary 
rule  allowing  pleas  containing  admissions  to 
operate  as  a  waiver  or  admission  as  against 
other  pleas  less  favorable  to  tho  plaintiff. 

Thus,  the  statutory  rule  that  a  defendant  may 
plead  as  many  defenses  and  counterclaims  as  he 
has,  although  they  may  be  based  on  inconsistent 
legal  theories,  does  not  affect  the  principle  that 
an  admission  In  an  answer  will  not  be  affected 
by  a  repugnant  denial  in  another  part  of  the 
same  answer.  South  Milwaukee  Boulevard 
Heights  Co.  V.  narte,  95  Wis.  592,  70  N.  W.  821. 

And  It  Is  not  affected  by  the  fact  that  the  fact 
admitted  was  stated  by  way  of  confession  and 
avoidance.     Dickson  v.  Cole,  84  Wis.  626. 

Where  allegations  are  made  by  a  defendant 
in  his  answer  which  are  against  himself,  and 
which  limit,  modify,  or  overturn  other  allega- 
tions inconsistent  therewith  which  are  In  favor 
of  himself,  he  Is  bound  by  the  allegations  against 
himself.  Dlerer  v.  Frets,  82  Kan.  330,  4  Pac. 
284;  Mitchell  t.  Blpley,  5  Kan.  App.  818,  49 
I»ac.  153. 

A  general  denial  Is  always  qualified  or  limited 
by  any  admissions  or  inconsistent  allegations  In 
the  pleading.  Hannem  v.  Pence,  40  Minn.  127, 
41  N.  W.  057 ;  Rhinehart  v.  Whitehead,  64  Wis. 
47,  24  N.  W.  401:  Nagel  v.  Mignot.  8  Mart. 
(La.)  488:  Vavasseur  v.  Payon,  11  Mart.  (La.) 
041 ;  Dean  v.  Jackson,  1  Mart.  N.  S.  127. 

If  a  fact  be  expressly  admitted  In  any  part 
of  an  answer,  such  fact  Is  to  be  taken  as  true 
against  the  defendant,  and  the  plaintiff  Is  re- 
lieved from  the  necessity  of  proving  It,  though 
it  may  be  controverted  In  some  other  part  of 
the  answer.  Dickson  v.  Cole,  34  Wis.  626; 
Hartwell  v.  Page,  14  Wis.  52 ;  Wiley  v.  Keokuk, 
6  Kan.  94. 

Whenever  a  defendant  admits  anything  In  hli 
answer  It  will  be  presumed  that  the  admission 
Is  Intended  to  modify  and  control  anything  else 
that  may  be  found  in  the  answer  in  apoarent 
conflict  therewith.  Butler  v.  Kaulback,  8  Kan. 
671. 

And  where  an  answer  In  an  action  constitutes 
a  mere  denial  of  the  plaintiff's  right,  and  does 
not  Indicate  the  character  of  the  defense  If  In- 
conslRtenrlea  exist  therein,  the  rule  against  In- 
consistent defenses  should  be  applied  to  the  ad- 
mission of  evidence.  Fugate  v.  Pierce,  49  Mo. 
441. 

Thus,  an  answer  containing  a  general  denial, 
nnd  also  an  averment  that  the  Inntrument  sued 
upon  was  made  without  consideration  and  In  bad 
faith,  admits  the  making  of  the  assignments. 
Harnum  v.  Kennedy.  21  Kan.  181 ;  Nagel  v.  Mig- 
not. 8  Mart.  (La.)  495. 

And  rigid  rules  requiring  proof  of  the  loss  of 
the  Instrument  by  a  fortuitous  event  would  be 
dispensed  with.  Nagel  v.  Mignot.  8  Mart.  (La.) 
493. 

And  where  a  general  denial  and  an  allegation 
of  performance  of  the  contract  In  question  are 
united  In  the  same  answer,  the  former  will  be 
disregarded.  Nagel  v.  Mignot.  8  Mart.  (La.) 
488 :  Vavasseur  v.  Bayon,  11  Mart.  (La.)  641 ; 
Dean  v.  Jackson,  1  Mart.  N.  S.  127. 

So,  a  plea  of  the  general  Issue  In  an  action  for 
a  money  demand  Is  waived  by  plen  of  payment  or 
satisfaction.  Judlce  v.  Brent.  6  Mart.  N.  S. 
226;  MMIcken  v.  Brent,  6  Mart.  N.  8.  249; 
Bryans  v.  Dunseth,  1  Mart.  N.  S.  412 ;  Davis  r. 
Miilaudon,  17  La.  Ann.  97,  87  Am.  Dec.  517. 

And  the  inconsistency  Is  not  avoided  by  tha 
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defendant's  declaration  that  he  did  not  Intend 
to  waive  the  benefit  of  the  latter  plea.  Davis 
T.  MUlandon,  17  La.  Ann.  97,  87  Am.  Dec.  517. 

And  an  averment  by  the  defendant  In  an  ac- 
tion on  a  note  that  the  obligation  has  been  dis- 
charged, dispenses  with  proof  of  Its  execution, 
though  the  answer  also  contained  a  general  de- 
nial.    Naba  v.  Carlln,  3  Mart.  N.  S.  373. 

So,  a  plea  denying  all  and  singular  the  alle- 
gations contained  In  the  plaintiff's  petition,  and 
another  plea  alleging  that  the  contract  was  a 
synallegmatic  one,  and  two  copies  of  It  were  not 
made  according  to  law,  are  inconsistent  so  that 
evidence  to  establish  the  execution  of  the  instru- 
ment Is  unnecessary.  Fei'guson  v.  Thomas,  3 
Mart.  N.  S.  75. 

And  an  answer  In  an  action  to  recover  upon 
a  lost  note  averring  that  the  defendant  did  not 
make  any  such  note  as  that  described  in  the  pe- 
tition, but  that  he  did  execute  a  note  to  plaintiff 
which  by  its  description  Is  the  same  described 
In  the  petition,  with  the  additional  description 
that  It  was  made  payable  at  a  certain  place  and 
contained  a  stipulation  that  the  plaintiff  was  not 
to  trade  it  off,  alleging  that  he  had  done  so, 
admits  the  execution  of  the  note  sued  upon. 
Kin  man  v.  Cannefax,  34  Mo.   147. 

So,  an  allegation  In  an  answer  In  an  action 
on  an  administrator's  bond  that  the  sureties 
were  discharged  in  consequence  of  the  gross  neg- 
ligence of  the  plaintiff  necessarily  admits  the  lia- 
bility of  the  defendant  if  negligence  Is  not  shown 
and  is  a  waiver  of  an  allegation  therein  that  the 
name  of  one  of  the  sureties  was  signed  thereto 
without  authority,  and  that  a  third  person  was 
substituted  for  another  who  did  not  sign  the 
bond  though  bis  name  was  inserted  in  the  body 
of  It.     McNamara  v.  Jarvls,  2  La,  Ann.  591. 

And  a  general  denial  by  insurance  companies 
of  knowledge  of  the  acts  of  their  agents  In  form- 
ing a  combination  to  maintain  rates  In  violation 
of  a  statute  is  not  sufficient  to  raise  an  issue 
on  that  question,  when  the  special  defenses  In 
the  answer  amount  to  a  practical  admission  of 
such  violation  and  challenge  the  constitutional- 
ity of  the  statute.  State,  Crow,  v.  Firemen's 
Fund  Ins.  Co.  152  Mo.  1,  45  L.  R.  A.  363,  52  S. 
W.  595. 

And  admissions  in  an  answer  in  an  action  of 
ejectment  nay  be  availed  of  by  the  plaintiff 
though  In  another  part  the  answer  contained  a 
general  denial.  Farrell  v.  Ilennesy,  21  Wis.  633. 

And  an  admission  In  an  answer  in  such  an  ac- 
tion of  title  in  the  grantor  of  the  plaintiff,  pre- 
vious to  the  date  of  his  deed,  may  be  availed 
of  by  the  plaintiff  though  the  answer  contained 
also  a  general  denial.  Orton  v.  Noonan,  19  Wis. 
851 ;  Sexton  v.  Rhames,  13  Wis.  99. 

And  a  general  denial  of  plaintiff's  title  to  land 
hi  controversy  In  an  action  for  the  recovery  of 
Its  possession  Is  overcome  by  a  special  answer  ad- 
mitting the  right  of  the  plaintiff  by  showing  the 
circumstances  under  which  the  defendant  en- 
tered.    Miller  V.  Larson,  17  Wis.  624. 

So,  an  admission  In  an  action  of  ejectment 
that  the  plaintiff  was  the  original  owner  of  the 
property  In  controversy,  and  that  the  defendant 
held  under  him,  operates  as  a  modiflcatlon  of  a 
general  denial  contained  in  the  same  answer, 
and  relieves  the  plaintiff  from  the  necessity  of 
offering  evidence  to  prove  his  title,  and  makes 
It  incumbent  upon  the  defendant  to  show  that 
■omething  had  transpired  whereby  he  had  suc- 
ceeded to  the  rights  of  the  plaintiff.  Butler  v. 
Kaulback,  8  Kan.  671. 

A  defendant  In  an  action  of  ejectment  may 
plead  a  general  denial,  and  also  in  the  same  au- 
48  L.  R.  A. 


swer  an  equitable  defense,  and  rely  on  that  &• 
an  independent  defense,  but  he  should  frame  his 
pleaddng  so  as  to  show  that  he  relies  upon  Douh 
defenses;  If  he  unqualifiedly  and  absolutely 
pleads  title  or  right  to  the  possession  out  of  him- 
self and  In  the  plaintiff  but  for  the  equities,  the 
plaintiff  should  not  be  required  to  offer  any  evi- 
dence, especially  If  he  waives  damages,  rents, 
and  profits.     Ledbetter  t.  Ledbetter,  88  Mo.  62. 

So,  under  a  general  denial  in  an  action  for 
damages  done  to  plaintiff's  land  In  constructing 
a  railroad  over  it,  and  a  plea  of  confession  and 
avoidance,  the  confession  will  be  taken  as  true, 
and  under  It  the  plaintiff  will  be  entitled  to  a 
verdict  of  some  damages  unless  the  defendant 
proved  the  matter  of  avoidance  ;  but  In  such  case 
the  plaintiff  will  not,  upon  the  mere  admission* 
contained  in  the  pleadings,  be  entitled  to  recover 
more  than  nominal  damages,  unless  the  plead- 
ing In  terms  admits  the  damages  which  the  plain- 
tiff claims,  or  some  other  damages.  McCord  t. 
Doniphan  Branch  R.  Co.  21  Mo.  App.  92. 

And  a  plea  of  the  statute  of  limitations  In  an 
action  for  the  enforcement  of  a  vendor's  contract 
security  for  the  purchase  money  of  land,  sold 
by  him,  which  would  go  to  rescind  the  contract 
and  leave  the  title  in  the  plaintiff,  Is  waived  by 
a  plea  In  the  same  answer  of  payment,  and  a 
refusal  on  the  part  of  the  vendor  to  deliver  a 
deed,  concluding  with  a  prayer  for  general  re* 
lief  which  would  be  equivalent  to  a  prayer  for 
compelling  the  vendor  to  complete  the  contract. 
Adair  V.  Adair,  78  Mo.  630. 

And  an  express  averment  In  an  answer  In  an 
action  for  the  recovery  of  an  alleged  surplus  In 
the  hands  of  the  defendant  arising  from  lands, 
a  mortgage  upon  which  had  been  transferred  to 
him  to  secure  a  debt,  that  he  purchased  the  land 
In  his  own  right  and  for  his  own  use,  relieves 
the  plaintiff  of  the  necessity  of  proving  that 
fact  in  the  first  Instance,  notwithstanding  the 
fact  that  the  answer  further  averred  that  he 
did  so  because  the  plaintiff  had  theretofore  re- 
leased to  him  the  claim  on  the  notes  and  mort- 
gage or  the  proceeds  thereof.  Dickson  ▼.  Cole, 
34  Wis.  621. 

As  to  effect  of  Inconsistent  plea  as  an  adnila- 
slon,  see  also  Clarke  v.  Lyon  County,  7  Nev.  75, 
supra,  VI.  c,  1 ;  Lamberton  v.  Shannon,  13  Wash. 
404,  43  Pac.  336 ;  Maxwell  v.  BoUes,  28  Or.  1, 
41  Pac.  661. — supra,  VI.  c,  2;  Rhine  ▼. 
Montgomery,  50  Mo.  566,  supra,  VI.  c,  4 : 
Yandle  v.  Crane,  13  Kan.  844 ;  First  ^at.  Bonk 
V.  Lincoln,  36  Minn.  132.  30  N.  W.  440. — 
supra,  VI.  c,  5 ;  Nelson  v.  Brodhack.  44  Mo.  596, 
100  Am.  Dec.  328;  Schaefer  y.  Causey,  8  Mo. 
App.  142;  Booth  v.  Sherwood,  12  Minn.  428. 
Gil.  310, — supra,  VI.  c,  6;  Jackson  v.  Stetson, 
15  Mass.  48;  Alderman  v.  French.  1  Pick.  1. 
11  Am.  Dec.  114, — supra,  VL  c,  7 ;  Rodgers  ▼. 
Clement.  162  N.  Y.  422,  56  N.  B.  901;  Jesus 
College  V.  GIbbs,  1  Younge  &  C.  Exch.  IGO ; 
Whittemore  v.  Stephens.  48  Mich.  574,  12  N.  W. 
858, — supra,  IV.  a;  Nadenbousch  v.  Sharer.  2 
W.  Va.  285.  supra,  IV.  c;  Kelly  v.  Singer  Mfg. 
Co.  4  Pa.  DIst.  R.  440,  supra,  II ;  Chew  ▼. 
Close,  9  Phlla.  211.  supra,  IV.  a. 

As  to  waWer  of  one  plea  by  Inserting  another 
Inconsistent  one,  see  also  Shelby  County  v. 
Blckford,  102  Tenn.  395,  52  S.  W.  772;  Welden 
V.  Texas  Continental  Meat  Co.  65  Tex.  487 : 
Lewis  V.  Acker,  11  How.  Pr.  163;  Farmers* 
Ins.  Co.  V.  Frick,  29  Ohio  St.  466;  Michael  ▼. 
Mutual  Ins.  Co.  10  La.  Ann.  737, — supra,  VI. 
a,  1 ;  Andrews  v.  Hensler,  6  Wall.  254,  18  L.  ed. 
737,  supra,  VI.  c,  8 ;  Billings  v.  Drew,  62  Cal. 
565,  supra,  VI.  c,  5;  South  Milwaukee  Boole- 
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T&rd  Heights  Co.  ▼.  Uarte,  05  Wis.  602»  70  N. 
W.  821,  supra^  VI.  c,  6. 

c.  Explanation  of  the  apparent  conflict. 

It  Is  to  be  noted  that  in  nearly  If  not  all  of  the 
eases  set  forth  supra,  VII.  b,  the  Inconsistency 
was  of  fact  and  not  by  Implication  of  law,  and 
the  admissions  were  formal  and  explicit,  and  it 
is  thought  that  the  true  rule,  at  least  outside 
of  the  dve  states  there  mentioned,  and  prob- 
ably in  them  also,  Is  that  a  less  favorable  de- 
foise  can  be  treated  as  an  admission  or  as  a 
valyer  of  a  more  favorable  one  when  and  only 
wheu  the  inconsistency  Is  one  of  fact  and  the 
admission  was  formal  and  explicit  and  might 
have  been  avoided,  but  that  it  cannot  be  so 
treated  when  the  admission  is  by  implication  of 
Jaw  or  l8  unavoidable  in  order  to  present  all 
the  defenses  which  the  party  was  entitled  to 
ma&e. 

Thus,  a  defendant  pleading  several  pleas  in 
his  answer  will  not.  under  the  Wyoming  stat- 
ate,  be  concluded  from  proving  the  truth  of 
one  plea  by  any  implied  admission  contained  In 
another,  or  by  any  implication  of  Ulw  arising 
iherefrona-  Lake  Shore  &  M.  S.  B.  Co.  t.  War- 
ren. 3  Wyo.  134,  G  Pac.  724. 

In  the  above  case,  the  rulings  of  the  supreme 
courts  of  Wisconsin,  Minnesota,  and  Kansas 
were  explained  and  distinguished,  the  court  say- 
ing that  the  admissions  in  one  pica  which  those 
courts  have  held  conclusive  against  the  defend- 
ant as  against  another  plea  were  express. 

So,  where  a  defendant  pleads  specially,  not 
as  a  defense,  but  solely  with  the  view  to  having 
aiSrmatlve  relief  against  a  plaintiflF,  notice  of 
which  purpose  the  latter  has  from  the  pleading 
itself,  the  special  plea  does  not  cut  off  the  de- 
fendant's right  to  rely  on  the  general  issue. 
Morris  T.  Housley  (Tez.  Civ.  App.)  34  S.  W. 
659. 

And  an  admission  by  a  defendant  in  his  an- 
swer that  he  executed  the  instrument  set  forth 
in  the  complaint  cannot  be  relied  upon  by  the 
defendant  as  proof  of  snch  execution,  where  in 
another  portion  of  the  answer  all  the  material  al- 
le^tions  of  the  complaint  had  been  denied,  and 
the  admission  was  a  mere  confession  for  ihe 
purpose  of  avoidance,  as  the  plaintiff  cannot 
dismember  a  special  plea  and  take  the  confes- 
sion as  a  general  admission  In  the  suit.  Troy 
4  R.  R.  Co.  T.  Kerr,  17  Barb.  581. 

So.  where  the  law  authorizes  a  defendant  to 
plead  several  pleas  he  may  use  each  plea  in  his 
defense,  and  the  admissions  unavoidably  con- 
tained in  one  cannot  be  used  against  him  In  an- 
other. Glenn  v.  Sumner,  132  U.  S.  152,  3.3  L. 
ed.  301,  10  Sup-  Ct.  Rep.  41 :  Whitaker  v.  Free- 
man. 12  N.  C.  (1  Dev.  L.)  271. 

But  a  clear  and  explicit  admission  in  one  de- 
fense In  an  answer  of  an  allegation  of  a  com- 
plaint denied  in  another  defense  in  the  same  an- 
swer is  available  to  the  plaintiff,  and  relieves 
him  from  the  necessity  of  proving  the  allega- 
tions in  his  complaint  so  admitted,  when  the  ad- 
Eiission  was  not  unavoidable  to  him  for  the  pur- 
pose of  presenting  the  defense  in  which  the  ad- 
mission was  made.  McLaughlin  v.  Alexander, 
2  8.  Dat  226,  49  N.  W.  99. 

In  the  above  case  It  was  said  that  in  a  proper 
case  it  may  be  a  serious  question  whether  an 
exception  should  not  be  made  as  suggested  by 
Mr.  Justice  Gray  in  Glenn  t.  Sumner,  132  XT. 
S.  152.  33  ti.  ed-  301.  10  Sup.  Ct.  Rep.  41,  gupra, 
as  to  an  admission  not  unavoidably  made  in 
order  to  entitle  a  party  to  properly  present  a 
defense. 
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So,  while  an  admission  In  one  plea  cannot  hm 
used  to  prove  or  disprove  another  plea,  where  it 
appears  from  the  whole  conduct  of  a  cause  that 
a  particular  fact  is  admitted  between  the  par- 
ties, the  Jury  may  draw  the  same  conclusion  as 
to  that  fact  as  Lf  it  had  been  proved  in  evidence. 
Stracy  v.  Blake,  1  Mees.  &  W.  168,  Tyrw.  &  Q. 
528. 

And  while  special  pleas  of  defendant  are  not 
admissible  in  evidence  to  prove  facts  therein  al- 
leged where  a  general  denial  Is  interposed, 
facts  admitted  In  the  pleading  and  not  denied  in 
other  pleas  are  established  against  the  party, 
though  their  construction  and  effect  are  for  the 
court.  Bauman  y.  Chambers,  91  Tex.  108,  41 
S.  W.  471. 

And  defenses  which  are  Inconsistent  to  the 
extent  of  being  untrue  are  not  sufficient  to  put 
the  plaintiff  upon  proof.  Allen  v.  Olympia  Light 
&  P.  Co.  13  Wash.  307,  43  Pac.  55.  And  see 
Seattle  Nat.  Bank  v.  Jones. 

A  party  who  formally  and  explicitly  admits  by 
his  pleading  that  which  establishes  the  plain- 
tiff's right  will  not  be  suffered  to  deny  its  ex- 
istence or  to  prove  any  state  of  facts  inconsist- 
ent, with  that  admission,  though  in  his  answer  he 
also  denied  any  knowledge  or  information  suf- 
acient  to  form  a  belief  as  to  a  fact  material  to 
the  plaintiff's  case.  Paige  v.  Wiilet,  38  N.  Y. 
28;  Wlllet  v.  Metropolitan  Ins.  Co.  2  Bosw. 
G78 :  Myrlck  v.  Bill,  3  Dak.  284,  17  N.  W.  268 ; 
Balrd  v.  Morford,  29  Iowa,  531. 

And  the  rule  Is  the  same  where  one  of  the 
counts  is  by  way  of  answer  and  defense  to  the 
allegations  in  the  petition,  and  the  other  by  way 
of  the  cross-demand.  Baird  v.  Morford,  29 
Iowa,  531. 

And  the  general  denial  will  be  stricken  out 
on  motion,  unless  so  amended  as  not  to  deny  the 
allegations  afterwards  admitted.  Wiilet  v.  Met- 
ropolitan Ins.  Co.  2  Bosw.  678. 

But  the  technical  rule  which  supposes  that  spe- 
cial defenses  confess  and  avoid  when  in  fact 
they  do  not  confess  at  all  should  not  be  adopted 
In  determining  the  consistency  or  inconsistency 
of  defenses.  McAdow  v.  Ross.  53  Mo.  199 ;  Nel- 
son V.  Brodhack,  44  Mo.  596,  100  Am.  Dec.  328. 

And  u  positive  denial  in  an  action  for  assault 
and  battery  is  not  waived  by  a  subsequent  plea 
of  Justification  in  the  same  answer.  Rhine  r. 
Montgomery,  50  Mo.  566. 

And  a  general  denial  by  the  plaintiff  In  reply 
to  an  answer  alleging  the  alteration  of  the  in- 
strument sued  on  and  a  plea  of  ratification  of 
an  agreement  for  an  extension  of  time  and  of  the 
Alteration  set  up  in  the  answer,  if  they  admit 
the  making  of  the  agreement  and  of  the  altera- 
tion as  set  up  in  the  answer,  do  not  admit  the 
validity  and  legal  effect  of  such  agreement  and 
alteration,  and  are  not  therefore  inconsistent. 
Moore  v.  Macon  Sav.  Bank,  22  Mo.  App.  684. 

So,  a  plea  of  no  consI(]eration  for  an  assign- 
ment of  a  promissory  note  to  the  plaintiff  is 
nullified  by  an  admission  In  the  same  answer 
that  the  note  was  given  for  town  lots,  and  that 
the  plaintiff  succeeded  to  the  rights,  properties, 
and  liabilities  of  his  assignor.  Ryan  v.  Mid- 
dlesborough  Town- Lands  Co.  (Ky.)  52  S.  W.  33. 

And  a  plea  of  not  guilty  in  a  statutory  action 
In  the  nature  of  ejectment  admits  possession  of 
the  de«fendaut  and  denies  plaintiff's  right  there- 
to, and  a  disclaimer  denies  that  the  defendant 
was  in  possession  when  the  action  was  brought, 
and  therefore  a  plea  of  not  guilty  is  Incompati- 
ble with  the  disclaimer,  and  the  two  cannot  be 
pleaded  together,  and  the  former  will  be  deemed 
a  waiver  of  the  latter.  Bernstein  v.  Humes.  60 
Ala.  582.  31  Am.  Rep.  62 ;  McQueen  T.  Lampleyv 
74  Ala.  408. 
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Bat  a  plea  in  trespass  to  try  title  by  Tlrtne 
<of  a  oonvejance  of  land  by  the  defendant,  that 
the  land  was  defendant's  homestead  when  the 
conveyance  was  made,  presents  no  defense,  and 
will  not  stand  the  test  of  a  general  demurrer, 
and  therefore  will  not  operate  to  prevent  the  de- 
fendant from  showing  under  his  plea  of  not 
guilty  that  the  conveyance  was  in  fact  a  mort- 
gaae  and  void  because  given  on  a  homestead. 
Wiggins  ▼.  Wiggins,  16  Tex.  Civ.  App.  335,  40 
8.  W.  643. 

VII L  IncontUtenev,  how  taken  advanfage  of. 

While  inconsistency  between  defenses  may  be 
taken  advantage  of  by  treating  the  least  favor- 
able one  as  an  admission  and  as  nullifying  the 
more  favorable  ones  where  the  inconsistency  is 
of  fact,  it  Is  also  frequently  taken  advantage 
<of  by  a  motion  to  require  the  pleader  to  elect 
upon  which  defenses  he  will  rely,  by  motion  to 
strike  out  one  of  the  defenses  and  by  demurrer. 

The  fact  that  two  defenses  in  an  answer  are 
Inconsistent  does  not,  at  least  unless  they  are 
Incons'stent  In  fact,  authorize  the  plaintiff  to 
-disregard  them  or  either  of  them  at  the  trial. 

If  he  desires  to  present  the  question  he  should 
move  to  strike  out  the  one  or  the  other,  or  ap- 
ply for  an  order  compelling  the  defendant  to 
•elect  as  to  which  particular  defense  he  will  rely 
on.  Buhne  v.  Corbett,  43  Cal.  264 ;  Spencer  ▼. 
Tooker,  12  Abb.  Pr.  353. 

He  Is  not  entitled  to  judgment  on  the  plead- 
ings because  several  defenses  set  up  in  the  an- 
awor  arc  inconsistent  with  eatn  other.  Botto  v. 
Vandament,  67  Cal.  832,  7  Pac.  758. 

The  appropriate  and  most  usual  course  Is  to 
require  the  pleader  to  elect  upon  which  defense 
he  will  rely.  Munn  v.  Taulman,  1  Kan.  254, 
81  Am.  Dec.  608;  iHinn  v.  Bozarth  (Neb.)  80  N. 
W.  811 :  Lynch  v.  Richter.  10  Wash.  486,  39 
Pac.  125 :  Noonan  v.  Bradley,  0  Wall.  394,  19 
L.  ed.  757. 

And  see  Conway  r.  Wharton,  18  Minn.  168, 
Gil.  145.  infra;  Arnold  ▼.  Dimon,  4  Sandf.  680. 
^upra,  IV.  a. 

And  where  a  defendant  sets  up  separate  and 
distinct  defenses  In  his  answer  which  are  In- 
consistent with  each  other,  the  court  should 
require  him  to  elect  upon  which  of  the  defenses 
he  will  rely,  and  the  evidence  upon  the  trial 
should  be  confined  to  the  defense  upon  which  he 
elects  to  stand.  Ferguson  y.  Prince,  2  Kan. 
App.  7,  41  Pac.  988. 

He  should  be  allowed  to  elect  between  them, 
and  to  amend  by  striking  out  the  defense  which 
he  discards,  and  the  allowance  of  such  an 
amendment  does  not  prejudice  the  rights  of  the 
plaintiff  or  furnish  him  with  grounds  for  appeal. 
Breunlch  ▼.  Wes3lman,  100  N.  T.  609,  2  N.  B. 
885. 

And  where  a  defendant  is  required  to  elect 
between  two  Inconslstant  defenses,  and  the  rec- 
ord states  that  he  elected  to  stand  upon  the 
first  one,  but  It  appears  that  the  Issue  tendered 
in  the  second  defense  was  In  fact  the  real  Issue 
tried,  the  court  on  appeal  will  treat  the  case  as 
involvlni;  the  Issue  made  by  the  second  defense 
only.     Smith  v.  Culligan.  74  Mo.  389. 

As  a  general  rule  an  objection  that  an  answer 
presents  incons'stent  defenses  Is  waived  by  a 
failure  to  move  to  require  the  defendant  to  elect 
upon  which  he  will  rely.  Dunn  v.  Boznrth 
(Neb.)  80  N.  W.  811:  I^ynch  v.  Richter,  10 
Wash.  480.  39  Pac.  125. 

And  In  such  cnsc  the  plaintiff  cannot  take  ad- 
Tontaee  of  such  defect  by  way  of  request  for  in- 
structions. Lynch  v.  Richter,  10  Wash.  486,  39 
Pac.  125. 

Requiring  a  defendant  to  elect  between  two 
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defenses  which  are  not  Inconsistent,  howerer, 
is  prejudicial  error.  Grler  Commission.  Co.  T. 
Dockstader,  47  Mo.  App.  42. 

See  also,  as  to  requiring  the  pleader  to  elect, 
Parks  V.  McClellan,  44  N.  J.  L.  552 ;  Riley  t. 
Riley,  20  N.  J.  L.  114 :  LeConte  v.  Pendleton,  1 
Johns  Cas.  104 ;  Trotter  v.  Mills,  6  Wend.  512, 
— 9upra,  IV.  3 ;  Sodeta  Italiana  Di  Bene- 
flcenza  ▼.  Sulzer,  138  N.  T.  468.  34  N.  E.  19:^ 
supra,  VI.  a ;  Bell  v.  Brown,  22  Cal.  671,  supra, 
VI.  b,  1 ;  Kelly  v.  Bemheimer,  3  Thomp.  k  C 
140 ;  Springer  ▼.  Dwyer,  50  N.  Y.  19 ;  Cook  v. 
Finch,  19  Minn.  407,  Gil.  350 ;  Bird  &  M.  Map 
Co.  V.  Jones,  27  Kan.  177 ;  Black  t.  Holloway, 
19  Ky.  L.  Rep.  694,  41  8.  W.  576.^»»prei,  VI.  c 
1 ;  Lawrence  ▼.  Peck,  3  S.  Dak.  646.  54  N.  W. 
808 ;  Pavey  ▼.  Pavey,  30  Ohio  St.  600 ;  Patrick 
V.  BoonvlUe  Gaslight  Co.  17  Mo.  App.  465; 
Shed  ▼.  Augustine,  14  Kan.  282 ;  Brann  v. 
Brann,  10  Ky.  L.  Rep.  1814.  44  8.  W.  424,— 
supra,  VI.  c,  2 ;  Grler  Gommlssion  Co.  ▼.  Dock- 
stader,  47  Mo.  App.  42,  supra,  VI.  c,  3 ;  Willson 
V.  Cleaveland,  30  Cal.  195;  Keane  y.  Kyne,  2 
Mo.  App.  317 ;  Uooven  ft  A.  Co.  v.  National 
Cordage  Co.  27  Ohio  L.  J.  18. — supra.  VI.  c, 
6 ;  Uorton  v.  Banner,  6  Bush,  596 ;  Ormsby  v. 
Douglass.  2  Abb.  I'r.  407,  5  Duer,  665 :  Lane  v. 
Bryant,  100  Ky.  138,  36  L.  R.  A.  709,  37  S.  W. 
584, — supra,  VI.  c,  7;  Smith  v.  Culligan.  74 
Mo.  389 ;  Ferguson  ▼.  Prince,  2  Kan.  App.  7.  41 
Pac.  988;  Auid  V.  Butcher,  2  Kan.  136,— 
supra,  VI.  e,  8. 

In  a  number  of  the  courts,  however,  motions 
to  strike  out  one  of  the  inconsistent  defenses 
have  been  sustained,  notwithstanding  the  fact 
that  such  a  course  deprives  the  pleader  of  the 
right  to  elect  upon  which  he  will  rely. 

Thus,  under  the  rules  prescribed  by  the  circuit 
court  in  South  Carolina  the  proper  method  of 
objection  to  inconsistent  defenses  Is  by  motion 
to  strike  one  of  the  inconsistent  defenses  from 
the  record.  It  should  be  made  before  trial 
Cohrs  V.  Fraser,  6  S.  C.  N.  S.  851. 

And  the  same  rule  obtains  In  Alabama. 
Cleveland  t.  Chandler,  8  Stew.    (Ala.)    489. 

And  in  California  if  Inconsistent  defenses  are 
set  up  the  defect  may  be  reached  by  motion  to 
strike  out  one  of  them.  Trldlas  v.  Morrell,  25 
Cal.  31 ;  Kllnk  v.  Cohen,  13  Cal.  623. 

Or  in  some  cases  by  demurrer.  Kllnk  t. 
Cohen,  13  Cal.  623. 

And  in  Iowa  an  objection  that  a  set-off  Is 
pleaded  with  a  general  denial  in  an  answer 
where  they  are  in  a  clearly  defined  and  distinct 
division  thereof  should  be  taken  by  demurrer  or 
motion  to  strike  out,  and  cannot  be  taken  after 
Issue  is  joined  by  a  replication.  Pike  t.  King. 
16  Iowa,  40. 

Error  in  refusing  to  strike  out  incons'stent 
pleas  in  a  reply  to  affirmative  matter  In  an  an- 
swer, however,  is  cured  by  the  action  of  the 
court  in  disregarding  that  portion  of  the  rep*y. 
and  trying  the  case  upon  the  theorf  that  It  was 
entirely  irrelevant  and  immaterial.  Davis  ▼. 
Ford,  15  Wash.  107,  45  Pac.  739,  46  Pac,  303. 

And  where  an  answer  in  an  action  for  re- 
covery for  services  alleged  to  have  been  rendenvl 
alleging  that  when  defendant  heard  of  the  em- 
ployment of  the  plaintiff  It  discharged  him  and 
offered  to  pay  him  what  his  services  were  worth, 
also  contains  a  general  denial,  the  defendant 
is  not  prejudiced  by  an  order  striking  out  all 
but  the  general  denial,  as  all  the  evidence  whlrh 
could  have  been  received  thereunder  Is  admissi- 
ble under  the  general  denial.  People's  Nat, 
Bank  v.  Gelsthardt,  55  Neb.  232,  76  N.  W.  682. 

So,  striking  out  a  plea  In  an  answer  on  the 
ground  that  it  Is  Inconsistent  with  another  plea 
therein  is  not  reversible  error  though  errone> 
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908,  where  no  erMence  was  rejected  on  account 
•or  its  absence,  and  the  defendant  littinitpd 
»vef7  qnetitlon  of  fact  so  far  and  as  fully  as  it 
coa]d  hare  done  if  the  pleading  had  remained. 
Grand  Chute  y.  Winegar,  16  Wall.  855,  21  L. 
ed.  170. 

The  Minnesota  statute  does  not  In  terms  au- 
thorize a  defense  to  be  stricken  out  for  incon- 
sistency, and  in  most  cases  in  which  one  de- 
fense is  inconsistent  with  another  the  better 
practice  would  be  to  require  the  court  to  compel 
the  defendant  to  elect  upon  which  defense  ho 
will  stand  rather  than  to  strike  it  out.  Conway 
r.  Wharton,  13  Minn.  158,  Gil.  145. 

As  to  striking  out  pleas  as  Inconsistent  or 
contradictory,  see  also  Lay  v.  Filmore,  75  Miss. 
493.  23  So.  184 :  Marx  y.  Gross,  26  Jones  &  S. 
221,  9  N.  Y.  Supp.  719 ;  Wright  v.  Card,  16  R. 
I.  719,  19  Atl.  709. — supra,  VI.  c.  1 :  Shep- 
perd  ▼.  Starrett,  35  Mo.  367,  supra,  VI.  c,  2; 
Kellogg  y.  Caker,  15  Abb.  Pr.  286,  supra,  VI.  c, 
4;  DniBeld  y.  Denver  ft  R.  G.  R.  Co.  5  Colo. 
App,  25,  36  Pac.  622,  supra,  VI.  c,  5 ;  Newsom  v. 
Cuy.  109  Ala.  305,  19  So.  448.  supra,  VI.  c.  6 ; 
Rowland  y.  Dalton,  36  Miss.  702 ;  Tabor  y.  Com- 
mercial Nat.  Bank,  27  U.  S.  App.  Ill,  62  Fed. 
Rep.  383.  10  C.  C.  A.  429.— aupra.  VI.  c.  8. 
And  see  Wlllet  y.  Metropolitan  Ins.  Co.  2  Bosw. 
678,  supra,  VII.  b,  1. 

The  <juestion  whether  or  not  inconsistency  be- 
tween different  defenses  In  an  answer  may  be 
reached  by  demurrer  seems  to  depend  upon  the 
language  of  the  statute  providing  for  demurrer 
and  prescribing  the  grounds  therefor. 

Thus,  in  Indiana  it  has  been  held  that  a  plea 
which  contains  repugnant  allegations  respect- 
ing material  matter  Is  bad  on  general  demurrer, 
as  the  contradictory  averments  destroy  each 
other.     Barber  v.  Summers,  5  Blackf.  839. 

And  a  demurrer  has  been  held  proper  in  other 
courts.  See  Klink  v.  Cohen,  13  Cal.  623 ;  Pike 
T.  King,  16  Iowa,  49,  supra. 

And  In  Fnrniss  v.  Ellis,  2  Brock.  14,  Fed.Cas. 
N'o.  5,162.  it  was  held  that  where  In  an  action  of 
assumpsit  the  defendant  both  pleads  the  general 
issue  and  demurs,  and  the  plaintiff  takes  issue 
on  the  ple«  but  refuses  to  join  in  the  demurrer, 
it  amounts  to  a  discontinuance  under  the  Vir- 
ginia statute  authorizing  the  court  to  nonsuit 
the  plaintiff,  as  pleading  the  general  Issue  with 
the  demurrer  amounts  to  pleading  double,  but 
Is  not  a  positive  inconsistency. 

Upon  the  other  hand,  however.  It  has  been 
held  that  repugnancy  In  an  answer  Is  matter  of 
form  and  cannot  be  noticed  on  general  demurrer. 
Com.  y.  Myers,  1  Va.  Cas.  188 ;  Munn  v.  Taul- 
man.  1  Kan.  258.  81  Am.  Dec.  508. 

And  that  a  demurrer  cannot  reach  the  order 
of  pleading  by  the  defendant  If  a  plea  In  abate- 
ment and  a  plea  in  bar  be  pleaded  together. 
Cleveland  v.  Chandler,  3  Stew.  (Ala.)  489. 

Ro,  an  objection  that  an  answer  contains  In- 
consistent allegations  and  denials  cannot  be 
made  by  demurrer,  where  the  grounds  upon 
which  a  party  may  demur  are  specified  and 
enumerated  In  the  statute  and  such  objection  is 
not  included ;  and  when  such  objection  exists  In 
such  case  it  should  be  taken  advantage  ot  by 
motion  to  strike  out,  or  to  require  the  party 
pleading  to  elect  between  the  inconsistent  pleas. 
Csldwell   v.  Ruddy,  2  Idaho,  5,  1  Pac.  339. 

And  a  demurrer  to  an  answer  containing  a 
general  denial,  and  also  matter  specially  plead- 
ed. Is  too  broad,  unless  in  the  special  pleas  there 
Is  an  express  or  implied  admission  of  all  the  ma- 
terial allesatlons  of  the  petition.  In  the  ab- 
sence of  such  admission  the  demurrer  should 
go  to  the  new  matter  alone.  State  ea  rel,  Davis 
y.  Rogers,  79  Mo.  286. 

A  demurrer  to  an  answer  will  not  be  sustained 
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for  mere  inconsistency,  Indeflnitenesa,  or  re- 
pugnancy, If  some  fact  or  facts  are  averred  pos- 
itively, and  the  indeflniteness.  Inconsistency,  or 
repugnancy  is  not  such  as  to  render  the  aver- 
ment meaningless.  Second  Nat.  Bank  v.  Hart, 
8  Ind.  App.  19,  35  N.  E.  302. 

As  to  demurrer  for  repugnance,  see  also  Sec- 
ond Nat.  Bank  v.  Hart,  8  Ind.  App.  19,  35  N. 
K.  302.  supra,  VI.  b,  2;  Wright  v.  Card.  16 
R.  I.  719,  19  Atl.  709;  Bemays  v.  United  States 
•Mut.  Aeci.  Asso.  45  Fed.  Rep.  455, — supra,  VI 
c,  1 ;  Strouse  v.  Leipf,  101  Ala.  433,  23  L.  R.  A. 
022,  14  So.  667,  supra,  VI.  c,  4;  Scranton  v. 
Bosarge  (Miss.)  19  So.  194,  supra,  VI.  c,  6; 
Martin  v.  Woods,  0  Mass.  6 ;  William  v.  Harris, 
2  How.  (Miss.)  627;  Byas  v.  Wylle,  1  Cromp. 
M.  ft  R.  686,  3  Dowi.  P.  C.  524,  5  Tyrw.  377, 

1  Gale,  50;  Robins  v.  Crutchiey,  2  Wlls.  118; 
Barber  y.  Summers,  5  Blackf.  339, — supra,  IV. 
a. 

The  proper  mode  of  Interposing  the  objection 
that  a  defense  set  up  in  an  amended  answer  is 
inconsistent  with  the  defense  in  the  original 
answer  is  by  appealing  from  the  order  permit- 
ting the  defense  to  be  made.  Bruce  v.  Burr,  67 
N.  Y.  237. 

It  is  not  the  province  of  the  judge  to  order 
a  correction  of  errors  or  removal  of  defects  In 
pleas  consisting  of  Inconsistencies  between  the 
pleas  Itf  an  answer,  upon  its  own  motion,  though 
on  application  he  may  permit  It  to  be  done ;  and 
it  is  error  for  the  court,  upon  Its  own  motion, 
to  declare  defenses  Inconsistent  and  contradic- 
tory and  direct  the  defendant  to  elect  upon 
which  he  will  rely.  Ten'Broeck  v.  Orchard,  7fl 
N.  C.  518. 

If  inconsistent  defenses  are  set  up  In  an  an- 
swer, advantage  must  be  taken  of  it  by  motion 
or  demurrer ;  otherwise  the  defect  is  waived ; 
and  at  the  trial  a  party  may  rely  upon  both 'de- 
fenses. Conway  v.  Clinton,  1  Utah,  215 ;  Url- 
dias  V.  Morrell,  25  Cal.  31. 

Or  be  may,  as  under  the  old  system  of  plead- 
ing, rely  on  the  matter  of  his  last  defense  unaf- 
fected by  the  statements  in  a  prior,  separate, 
and  distinct  defense.  Kllnk  v.  Cohen,  13  Cal. 
623. 

Repugnancy  between  pleas  in  an  answer  is 
ground  for  not  receiving  them,  and  if  they  have 
been  received  it  Is  too  late  to  object  to  them*  on 
that  ground.  Com.  v.  Myers,  1  Va.  Cas.  168, 
dictum. 

And  objection  to  inconsistency  of  pleas  in  an 
answer  cannot  be  made  for  the  first  time  in  the 
appellate  court  on  appeal.  Peoria  ft  P.  U.  R. 
Co.  V.  Barton,  38  111.  App.  469. 

When  the  court  rules  that  two  defenses  In  an 
answer  are  inconsistent,  the  defendant  Is  at 
liberty  to  stand  upon  an  exception  taken  to  the 
ruling,  and  need  not  antagonize  the  court  by 
insisting  further  on  its  right  to  establish  both 
defenses,  and  will  not  be  prejudiced  by  a  failure 
to  offer  evidence  bearing  upon  the  one  stricken 
out.  Conk  1  In  v.  Woodbury  Dermatological  Inst. 
37  App.  Dlv.  610,  50  N.  Y.  Supp.  258. 

And  going  to  trial  upon  an  issue  made  by  a 
plea  in  an  answer  is  not  a  waiver  of  exception 
to  the  ruling  of  the  court  striking  out  another 
plea  for  repugnancy.  Tucker  v.  Edwards,  7 
Colo.  209,  3  Pac.  233. 

Overruling  an  exception  to  an  answer  in  an 
action  of  trespass  to  try  title,  pleading  a  gen- 
eral denial  and  not  guilty,  and  also  containing 
a  plea  In  reconvention,  if  erroneous,  is  not  pr» 
judicial  error  where  no  evidence  was  offered  un- 
der the  plea.     Koenlghelm  v.  Miles,  67  Tex.  116, 

2  S.  W.  81. 

The  circuit  courts  of  the  United  States  ttr% 
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Washington  Supbemb  Court. 


Dec^ 


SOYemed,  on  the  question  of  the  sufficiency  and 
■cope  of  pleading  with  reference  to  coDsisteucy 
and  repugnancy  In  actions  at  law,  by  the  prac- 
tice of  the  courts  in  the  state  in  which  they  are 
held.  Glenn  v.  Sumner,  132  U.  S.  152,  33  L.  ed. 
301,  10  Sup.  Ct.  Rep.  41. 

IX.  Conclusion. 

This  is  a  practice  question,  and  one  in  which 
radical  changes  have  b«en  made  by  statute  at  dif- 
ferent times.  This,  with  a  conservative  tend- 
ency upon  the  part  of  the  courts  to  import  the 
principles  of  the  old  procedure  Into  the  new 
after  a  change,  has  given  rise  to  apparently 
radical  conflicts  of  authority,  and  It  has  been 
repeatedli'  held  under  the  same  system  of  plead- 
ing and  without  apparent  qualiflcation,  upon  the 
one  hand,  that  a  defendant  may  set  up  all  the 
defenses  he  may  have,  whether  consistent  or 
Inconsistent,  and,  upon  the  other  hand,  that  he 
may  set  up  all  the  defenses  he  may  have  pro- 
vided they  are  not  inconsistent.  Comparing 
these  apparently  conflicting  cases,  however,  un- 
qualified as  they  are,  with  rules  laid  down  in 
some  of  the  most  carefully  considered  cases,  as 
to  what  is  inconsistency,  and  as  to  different 
kinds  of  inconsistency,  and  as  to  the  test  of  in- 
consistency which  will  vitiate  a  pleading,  will 
show,  it  is  thought,  that  the  rule  that  there 
are  two  kinds  of  inconsistency, — inconsistency 
ci  fact  consisting  of  absolute  contradiction  In 
matters  oX  fact,  and  Inconsistency  by  implication 


of  law  consisting  of  an  Incompatibility  arising 
from  the  union  of  denials  and  admissions  by 
implication  of  law  for  the  purpose  of  avoidance, 
— and  that  all  Inconsi^ency  Is  permiss'.ble,  at 
least  In  equity  and  under  reform  procedure,  ex- 
cept absolute  inconsistency  of  fact  of  such  a 
character  that  if  one  statement  be  true  another 
must  be  false.  Even  the  Missouri  cases  under 
a  statute  permitting  only  consistent  pleas,  and 
those  of  the  other  states  holding  that  pleas  must 
be  consisient.  with  the  possible  exception  <if 
those  of  Louisiana,  arc  reconciled  by  this  rule, 
those  cases  having  defined  the  prohibited  Incon- 
sistency to  be  inconsistency  of  fact.  And  this 
theory  also  reconciles  the  apparent  conflict  of 
authority  as  to  what  Inconsistency  will  act  as 
an  admission,  and  dispense  with  proof  of  the  ad- 
mitted facts,  as  the  rule  under  both  clasaei 
of  cnsrs  would  be  that  to  have  this  effect  the 
inconsistency  would  have  to  be  one  of  fact, 
such  that  If  the  admission  were  true  the  denial 
must  be  false. 

While  absolute  Inconsistency  in  fact  In  a 
pleading  may  be  treated  as  establishing  the  facts 
alleged  in  it  most  favorable  to  the  opposite  par- 
ty, inconsistency  may  also  be  taken  advantage 
of  by  motion  to  compel  the  pleader  to  elect  be- 
tween the  inconsistent  pleas,  by  motion  to  strike 
out,  and  by  demurrer,  motion  to  compel  an  eleO' 
tlon  appearing  to  be  the  favored  method. 

F.  H.  B. 
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•  Thomas  C.  HINDMAN,  Plff.  in  Err., 

V. 

FIRST    NATIONAL    BANK    OF    LOUIS- 
VILLE et  al. 


(98  Fed.  Rep.   562.) 

A  false  certificate  by  the  caiiliier  of  a 
bank,  Btatlnfisr  that  an  Insurance  com- 
pany had  on  deposit  subject  to  check 
certain  amounts  of  paid-up  capital  and  net 
surplus,  made  to  assist  the  company  to  ob- 
tain a  license  and  authorized  by  the  board 
of  directors,  who  knew  it  to  be  false,  and  the 
publication  of  the  same  statement  In  the  pub- 
lic press,  to  which  the  bank  was  privy,  for 
the  purpose  of  securing  a  large  bank  deposit 
and  of  selling  stock  held  by  the  bank  as  col- 
lateral, render  the  bank  liable  for  deceit  to 
a  person  who  bought  worthless  stock  of  the 
insurance  company  In  reliance  on  this  state- 
ment. 

(November  13,  1899.) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Kentucky  to 
review  a  judgment  in  favor  of  defendant  in 
an  action  brought  to  hold  it  liable  for  losses 
incurred  by  plaintiff  in  purchasing  stock  of 
»n  insurance  company  upon  representations 
made  by  defendant.     Reversed. 

Before  Taft  and  Lurton,  Circuit  Judges, 
and  IHclcSy  District  Judpe, 


Note. — As  to  right  to  rely  on  published  state- 
ments by  banks,  see  Gerner  v.  Mosher  (Neb.)  46 
I^  B.  A.  244. 
48  L.  U.  A. 


Statement  by  Taft,  Circuit  Judge: 
Tills  is  a  writ  of  error  brought  to  review 
the  judgment  of  the  circuit  court  of  Ken- 
tucky  sustaining   the   demurrer   to    the   re- 
formed and  amended  petition  of  Thomas  C. 
Hindnian  ncrainst  the  First  National  Hank  of 
Louisville  and  others  seeking  to  recover  dam- 
ages   for    loss    sustained    by    the    plaintiff 
in    the    purchase    of   eighty    shares    of    the 
capital  stock  of  the  Columbian  Fire  Insur- 
ance Company,  which  purchase  was  induced, 
the  petition   alleges,   by  certain   fraudulent 
misrepresentations  (»f  the  bank  and  other  de- 
fendant.s.     The   petition   originally  was   or- 
dered by  the  court  to  be  reformed.     A   de- 
murrer  was  filed   to  the  reformed  petition, 
and  was  sustained.     The  plaintiff  then  asked 
leave   to   amend,    which   was  granted.     The 
amendment  was  file<l,  and  a  new  deniurrei 
filed.     This  was  sustained,  and  judgment  en- 
tered  for  the  defendant.      (C.   C.)    86    Fed. 
Rep.    1013.     The    reformed    petition    make? 
parties  defendant  the  First  National   Bank 
of  Louisville,  C.   B.   Sullivan,  A.  W.   Hart, 
ant  James  S.  Ray.     Ray  is  made  a  defend- 
ant simply  as  receiver  of  the  Columbian  In- 
surance Company,  and  not  as  a  party  to  the 
transactions  charged  against  the  other    de- 
fendants.    The  petition,  after  setting  up  the 
necessary  jurisdictional  facts  as  to  the  di- 
verse citizenship  of  the  plaintiff  and  defend- 
ants, avers  that  in  January,  1893,  certain 
persons  duly  organized  the  Columbian   Fire- 
insurance  Company  under  the  laws  of  Ken- 
tucky, and  applied  to  the  insurance  commis- 
sioner of  that  state  to  do  business  as  such 
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therein,  with  a  capital  of  $200,000  and  a  sur- 
plus of  $60,000;  that  the  commissioner  en- 
tered upon  an  investigation  of  the  affairs  of 
the  company;  that  the  incorporators  falsely 
represented  that  the  capital  had  been  paid 
in  full,  and  that  in  addition  the  company  had 
$48,000  surplua  in  cash,  free  from  debts  and 
liabilities,  and  that  the  whole  sum  of  $248,- 
1S2.90  was  on  deposit  in  the  First  National 
Bank  of  Louisville,  and  subject  to  check; 
that  the  commissioner  applied  to  the  bank 
for  confirmation  of  this  statement;  that  the 
board  of  directors  of  the  bank,  knowing  the 
object  of  the  inquiry,  caused  the  bank  cashier 
to  maice  a  sworn  certificate  to  the  insurance 
eommissioner  that  the  insurance  company 
had  on  deposit  $248,000  of  capital  paid  in 
aud  net  surplus ;  that  the  statement  was  un- 
true, and  was  made  for  the  fraudulent  pur- 
pose of  enabling  the  insurance  company  to 
dtH^ive  the  commissioner  and  secure  a  license 
to  do  buainess,  when  it  was  not  lawfully  en- 
titled to  one ;  that  it  was  done  in  pursuance 
of  a  conspiracy  between  the  bank  and  the  offi- 
cers of  the  insurance  company,  C.  B.  Sulli- 
ran.  A.  W.  Hart,  and  others;  that,  to  give 
the  false  appearance  of  such  a  deposit  as  was 
certified,  the  insurance  company  and  the 
hank  pretended  to  make  certain  discounts  of 
promissory  notes  of  notoriously  insolvent 
persons,  each  of  which  had  been  given,  as  the 
bank  knew,  in  payment  of  the  maker's  sub- 
Bcription  to  the  stock  of  the  insurance  com- 
pany; that  the  bank  had  gone  through  the 
form  of  discounting  the  notes  on  the  indorse- 
ment or  j^aranty  of  the  insurance  company, 
and  of  placing  the  proceeds  to  the  credit  of 
the  latter  on  the  bank's  books ;  that  many  of 
the  said  notes  were  not  discounted  in  good 
faith;  that  the  proceeds  thereof  were  never 
int<*ndcd  to  be,  and  were  never  in  fact,  sub- 
j*^*t  to  checks  of  the  insurance  company,  and 
the  bank  had  at  all  times  retained  a  lien  on 
the  fund  thus  apparently  standing  to  the 
erpdit  of  the  insurance  company.  The  peti- 
tion proceeds: 

"Plaintiff  says  that  the  said  First  Na- 
tional Bank  united  with  said  insurance  com- 
pany and  other  named  defendants,  except  Ray, 
in  this  said  fraud,  for  the  purpose  of  obtain- 
ing the  benefit  that  would  result  to  it  from 
having  said  insurance  company  keep  a  large 
deposit  with  said  bank;  it  having  been  pre- 
Tiously  agreed  and  understood  between  said 
back  and  said  insurance  company  that  the 
latter  would,  if  licensed  to  do  buRinens,  keep 
a  large  amount  of  cash  on  deposit  with  said 
bank  at  all  times.  Plaintiff  says  that  in 
compliance  with  this  agreement  said  insur- 
ance company  did  thereafter  at  all  times 
during  its  existence  keep  a  large  amount  of 
cash  on  deposit  in  said  bank,  which  deposit 
was  of  great  value  and  benefit  to  said 
bank.  Plaintiff  says  that  said  insurance 
company,  having  in  the  fraudulent  manner 
herein  recited,  obtained  license  to  do  business 
in  Kentucky  and  in  other  states,  commenced 
it  once  to  engage  in  the  fire-insurance  busi- 
ness thronghout  the  various  states  in  which 
it  was  licsensed.  Plaintiff  says  that  said  de- 
fendants, except  Ray,  further  represented  to 
the  plaintiff  and  to  the  public,  by  publica- 
4SL.  R.  A. 


tions,  that  the  said  company  had  said  cash 
capital  and  surplus  amounting  to  $248,182.- 
90,  which  publications  were  made  in  the  pub- 
lice  prints  and  scattered  over  the  country, 
and  which  were  seen  and  relied  upon  by 
plaintiff,  and  falsely  represented  that  there 
were  no  mortgages  upon  the  same  or  liens 
upon  the  same,  and  that  the  stock  had  been 
paid  for  at  $125  a  share,  and  that  the  com- 
pany was  organized  and  ready  for  business, 
and  made  representations  to  the  effect  that 
the  said  company  was  a  bona  fide  company, 
with  a  sound  capital,  properly  organized; 
and  plaintiff  alleges  that  all  the  parties 
named  in  the  caption  hereof  co-operated  with 
said  insurance  company  and  said  bank  and 
the  officers  thereof,  and  the  other  defendants 
except  Ray,  in  setting  said  company 
on  foot,  and  publishing  that  said  cash  capi- 
tal and  surplus  of  $250,000  had  been  paid  up 
in  cash.  Ik>ha  fide,  in  accordance  with  said 
representation.  .  .  .  And  this  plaintiff 
alleges  that  by  the  representations  and  pub- 
lications of  the  defendants,  and  by  the  is- 
sual  of  the  said  statement  by  said  bank  to 
the  said  Duncan,  and  the  licensing  of  said 
company  by  said  Duncan,  insurance  commis- 
j  sioner,  he  was  deceived,  .  .  .  and  while 
deceived  by  the  false  representations  and  de- 
ceit and  false  and  fraudulent  conspiracy  of 
said  defendants  in  setting  on  foot  and  float- 
in;»  i«aid  company,  and  while  ignorant  of  the 
fraud  practised  upon  him  and  the  public,  and 
when  he  believed  the  representations  and 
publications  aforesaid  to  be  true,  and  the 
false  and  fraudulent  insurance  company  to 
be  a  bona  fide  and  genuine  insurance  com- 
pany, properly  licensed,  purchased  on  Feb- 
ruary fi,  1893,  eighty  shares  of  the  capital 
stock  of  the  said  Columbian  Fire  Insurance 
Company  of  America  at  the  price  of  $125  a 
share,  making  a  total  of  $10,000,  .  .  . 
all  of  which  said  shares  were  paid  for  in  cash 
by  said  plaintiff,  and  were  issued  to  him  on 
the  (Mh  day  of  February,  1893. 

"Plaintiff  says  that  it  was  the  purpose  of 
all  the  said  defendants,  except  Ray,  to  put 
stock  of  said  insurance  company  on  the  mar- 
ket to  be  sold,  to  make  up  said  capital  stock, 
which  was  short,  as  hereinbefore  alleged,  and 
that  the  defendants  A.  W.  Hart  and  C.  B. 
Sullivan,  representing  themselves  and  the 
said  other  defendants,  and  acting  in  collusion 
with  all  the  other  defendants,  except  Ray, 
represented  to  the  plaintiff  that  the  said 
stock  thus  sold  to  him  had  been  paid  for, 
bona  fide,  in  cash  by  the  original  subscriber 
therefor,  which  representation  was  false,  and 
known  to  them  and  the  other  defendants  to 
be  false,  and  that  said  original  certificates 
would  be  taken  up,  and  new  certificates  is- 
sued in  lieu  thereof  to  the  plaintiff:  and 
plaintiff  alleges  that,  as  a  matter  of  fact,  the 
shares  of  stock  which  were  so  canceled,  and 
in  place  of  which  the  certificates  filed  here- 
with were  issued  to  him,  were  shares  of  stock 
which  had  been  originally  issued  to  C.  B. 
Sullivan,  and  for  which  he  had  subscribed 
and  not  paid,  and  which  had  never  been  paid 
for  by  him  or  any  person  whomsoever,  and 
alleges  that  said  stock  which  was  thus  sold 
to  him  was  a  part  of  the  stock  used  as  col- 
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Not., 


Ia4«ral  in  the  pretended  discounting  of  notes, 
by  which^  on  the  guaranty  or  indorsement  of 
the  insurance  company,  money  was  placed  to 
the  credit  of  said  insurance  company,  to 
make  up  the  fictitious  capital  thereof,  by  the 
First  J^ational  Bank,  and  said  bank  partici- 
pated in  said  frauds,  and  got  the  benefit  of 
said  payment  made  by  said  plaintiff  for  his 
stock.  All  of  the  defendants,  except  Ray, 
knew  of  the  shortage  in  said  capital  stock, 
and  fraudulently  conspired  and  contrived 
the  setting  on  foot  of  the  said  insurance  com- 
pany, and  the  selling  of  said  stock  to  this 
plaintiff;  and  plaintiff  alleges  that  said 
stock,  sut  the  time  of  the  sale  to  him,  and  at 
all  times  during  the  existence  of  the  com- 
pany, was  absolutely  worthless,  and  known 
to  bo  so  by  all  said  defendants,  who  knew 
that  said  company  started  in  said  fraudulent 
manner,  and  was  unsound.  Plaintiff  alleges 
that  said  company  continued  in  business  as 
a  fire  insurance  company  for  about  fourteen 
months,  but  by  reason  of  its  not  havins  its 
capita]  stock  as  aforesaid,  and  of  the  afore- 
said shortage  in  its  capital  stock,  it  was 
forced  to  make  an  assignment  on  February 
27,  1894,  and  did  so  assign,  and  became  and 
was  at  all  times  from  its  inception  insolvent, 
and  the  stock  was  and  is  absolutely  worth- 
less." 

By  amendment  to  the  petition,  plaintiff 
further  averred  as  follows: 

"Plaintiff  alleges  that  it  was  a  part  of  the 
plan  and  design  of  said  defendants,  among 
whom  was  said  bank,  to  have  said  stock  put 
in  the  name  of  parties  who  did  not  intend 
in  good  faith  to  take  the  same,  and  this  was 
the  case  with  the  said  stock  of  C.  B.  Sullivan, 
which  was  sold  to  plaintiff;  and  the  purpose 
of  so  doing  was  to  put  off  upon  plaintiff  and 
sell  to  him  the  stock  in  the  said  fraudulent 
insurance  company,  the  said  Hindnian,  plain- 
tiff, to  pay  cash  therefor,  and  under  said 
plan  the  said  plaintiff  was  in  reality  the  first 
allottee  of  said  stock;  the  said  C.  B.  Sulli- 
van, as  plaintiff  alleges,  being  in  league  with 
and  co-operating  with  the  said  bank  and 
other  defendants  to  so  sell  stock  which  he 
had  never  intended  to  pay  for  himself,  and  to 
put  on  foot  said  insurance  company  without 
the  alleged  capital  and  surplus,  and  with- 
out the  capital  paid  in  as  required  by 
law,  and  knowing:  that  the  same  had  not 
been  paid  in.  Wherefore  plaintiff  prays  as 
heretofore,  and  for  all  proper  relief." 

Judge  Barr,  who  presided  In  the  circuit 
court,  sustained  the  demurrer  on  the  ground 
that  the  misrepresentaiions  set  forth  were 
addressed  to  the  original  allottees  of  the 
stock,  and  not  to  the  plaintiff,  who  wa,s  a 
purchaser  from  an  original  allottee;  follow- 
in  jr  in  this  the  authority  of  the  case  of  Peek 
T.  Ourney,  L.  R.  0  H.  L.  378. 

Meafirs.  Bamett,  Miller,  ft  Bamett,  A. 
M.  Rutledge,  and  W.  W.  Tlmm,  for 
plaintiff  in  error: 

A  similar  petition  seems  to  have  been  ap- 
proved in  the  case  of  Murray  v.  McGarigle, 
69  Wis.  483.  34  N.  W.  522. 

To  organize  an  insurance  stock  company 
"by  the  giving  of  notes,  which  are  discounted, 
and  the  proceeds  of  which  are  placed  to  the 
48  L.  R.  A. 


credit  of  the  insurance  company,  the  oom- 
Ipany  remaining  contingently  bound,  is  ab- 
solutely unlawtul  under  the  Kentucky  stat- 
utes. 

To  induce  persons  to  take  stock  in  such  t 
scheme  by  representing  that  a  bona  fide  cor- 
poration has  been  formed,  and  that  it  has  its- 
capital  and  surplus  paid  up  in  money,  and 
is  in  all  respects  in  accordance  with  the  lavs 
of  the  state«  is  a  fraud.  For  several  per- 
sons to  co-operate  in  maintaining  such  an 
enterprise  is  a  conspiracy.  For  some  of  the 
persons  to  make  representations  by  pros- 
pectuses or  by  verbal  statements  directly  to 
the  taker  or  buyer  of  stock,  and  for  the  oth- 
ers, either  corporations  or  individuals,  to  for- 
ward the  scheme  by  making  false  represen- 
tations to  the  insurance  commissioner,  and 
thereby  to  secure  a  license  for  a  bubble  com- 
pany, so  that  it  can  be  lanuched  and  begin 
business,  is  to  make  the  second  parties  re- 
sponsible for  the  acts  «nd  declarations  of  the 
first,  and  to  make  all  parties  liable  in  dam- 
ages for  injury  inflicted  upon  one  who  sub- 
scribes for  or  buys  stock  previously  or  sub- 
sequently in  the  bubble  company  thus 
brought  into  existence,  launched,  and  nif.de 
to  operate  as  though  it  were  a  real  company. 

2  Pom.  Eq.  Jur.  §§  880  et  seq,;  Ellerbe  v. 
National  Each.  Bank,  109  Mo.  446,  19  S.  W. 
241 ;  Salmon  v.  Richardson,  30  Conn.  360,  79 
Am.  Dec.  255;  Morse  v.  Swits,  19  How.  Pr. 
280;  Bush  v.  Sprague,  51  Mich.  41,  16  K. 
W.   222;    Warren  v.   Barker,  2   Duv.    156: 
Dent  V.  McOrath,  3  Bush,  176;  Hombloircr 
V.  Crandall,  78  Mo.  581 ;  Simons  ^.  Vulcan 
Oil  d  Min.  Co,  61  Pa.  202,  100  Am.  Dec  C2S: 
Vreeland  v.  New  Jersey  Stone  Co,  29  N.  J. 
Eq.  195;  Chestei'  v.  Dickerson,  54  N.  Y.  1,  13 
Am.  Rep.  550;  Cross  v.  Sackett,  2  Bosw.  617: 
Cazeaux  v.  Mali,  25  Barb.  583;  Morgan  v. 
Skiddv,  62  N.  Y.  319 ;  Miller  v.  Barber,  66  X. 
Y.  558;  Bradley  v.  Poole,  98  Mass.  169,  93 
Am.  Dec.  144;  Nev)  Sombrero  Phosphate  Co. 
V.  Erlanger,  25  Week.  Rep.  436;  Cook,  Stock 
&  Stockholders,  S  176,  note  1;  Salem  MiU 
Dam  Corp.  v.  Ropes,  6  Pick.  23,  9  Pick.  187 ; 
Bray  v.  Farwell,  81  N.  Y.  600;  Fry  v.  Lex- 
ington d  B.  S.  R.  Co.  2  Met.  (Ky.)  314 ;  Lail 
V.  Mt.  Sterling  Coal  R.  Co.  13  Bush,  34 ;  Hain 
V.   Northwestern   Oravel  Road  Co,    41    Ind. 
196;  Central  Tump.  Corp.  v.  Valentine,  10 
Pick.  142. 

It  is  not  necessary  that  a^  bad  motive 
should  enter  into  the  perpetration  of  a  fraud. 

Pom.  Eq.  Jur.  §  880 ;  Peek  v.  Gumey,  L.  R 
6  H.  L.  373. 

One  party  uniting  in  the  oommon  object 
may  not  be  present  when  the  fraudulent  rep- 
resentations are  made  to  the  buyer  of  stock : 
may  not  know  that  they  are  actually  made; 
yet  if  the  buyer  has  been  induced  thereby  tc 
take  the  stock,  and  that  one  party  be  unite.! 
in  a  common  effort,  and  perform  and  act  it 
consummation  of  the  fraud,  either  previous 
ly  or  subsequently,  he  is  equally  guilty  and 
equally  liable. 

Savile  V.  Roberts,  1  Ld.  Raym.  874 ;  Tap 
pan  V.  Powers,  2  Hall,  277 ;  Parker  v.  Huit 
in^ton,  2  Gray,  124;  Bowen  v.  Matheson,  h 
Allen,  499;  Kimball  v.  Barman,  34  Md.  407 
6  Am.  Rep.  340;  HoMser  v.  Tate,  86  N.  C.  81 
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39  Am.  Rep.  689;  Page  t.  Parker,  43  N.  H. 
363,  80  Am.  Dec.  172;  Nudd  v.  Burrows,  91 
U.  S.  420,  437,  23  L.  ed.  28C,  289;  United 
States  V.  Gooding,  12  Wheat.  469,  6  L.  ed. 
696;  Sundry  Goods,  Wares,  d  Merchandises 
T.  United  titates,  2  Pet.  358,  365,  7  L.  ed.  450, 
453 ;  Lincoln  v.  Claflin,  7  Wall.  132, 19  L.  ed. 
lOG;  Buffalo  Lubricating  Oil  Co.  v.  Stand- 
ard Oil  Co.  106  N.  Y.  669,  12  N.  E.  825;  Mor- 
ton V.  Metropolitan  L.  Ins.  Co.  34  Hun,  366, 
Aflinned  in  103  N.  Y.  646;  Reed  v.  Home  Sav. 
Bank,  130  Mass.  443,  39  Am.  Rep.  468; 
Krultrvitz  V.  Eastern  R.  Co.  140  Mass.  575, 

5  X.  E.  500 ;  Western  News  Co.  v.  Wilmarth, 
33  Kan.  510,  6  Pac  786;  2  Thomp.  Corp.  SS 
1474,  1475. 

A  oorporation«  and  a  national  bank,  like 
other  corporations,  is  liable  in  tort  for  the 
frauds  of  its  officers;  invariably  Uable  when 
thoee  frauds  are  within  the  scope  of  the  gen- 
eral business  of  the  bank;  and  also  liable 
when  those  frauds,  being  outside  the  general 
business  of  the  bank,  are  yet  such  as  the 
bank  enables  its  officers  to  commit,  and  au- 
thorizes and  ratifies. 

Sevada  Bank  y.  Portland  Nat.  Bank,  69 
Fed.  Rep.  338;  Merchants'  Nat.  Bank  v. 
State  Nat.  Bank,  10  Wall.  604,  19  L.  ed. 
1008;  First  Nat.  Bank  v.  Graham,  100  I'.  S. 
G90-702,  25  L.  ed.  750,  761 ;  Philadelph^  d 
R,  R.  Co.  V.  Derby,  14  How.  468,  14  L.  ed. 
502;  Philadelphia,  W.  d  B.  R.  Co.  v.  Quigley, 
21  How.  202,  16  L.  ed.  73;  Etting  v.  Bank 
of  United  States,  11  Wheat.  59,  6  L.  ed.  419; 
Bissell  V.  Michigan  S.  d  N.  1.  R.  Cos.,  22  N. 
Y.  258;  Randolph  v.  Allen,  41  U.  S.  App. 
117.  73  Fed.  Rep.  23,  19  C.  C.  A.  363;  New- 
h^tjin  V.  Newton  Nat.  Bank,  27  U.  8.  App. 
712,  66  Fed.  Rep.  701,  14  C.  C.  A.  Tl ;  Bro- 
hatc  V.  New  Jersey  R.  d  Transp.  Co.  32  N. 
J.  L.  328 ;  Owsley  v.  Montgomery  d  W.  Pt. 
R.  Co.  37  Ala.  560;  Stiles  v.  Cardiff  Steam 
Nar.  Co.  33  L.  J.  Q.  B.  N.  S.  310;  Ooodspeed 
T.  East  Haddam  Bank,  22  Conn.  5^0,  58  Am. 
Dec.  439 ;  Reed'Y.  Home  Sav.  Bank,  130  Mass. 
443.  39  Am.  Rep.  468;  Buffalo  Lubricating 
Oil  Co.  V.  Standard  Oil  Co.  106  N.  Y.  669,  12 
y.  E.  825;  Salt  Lake  City  v.  Hollister,  118 
V.  S.  256-263,  30  L.  ed.  176-178,  6  Sup.  Ct. 
Rep.  1055. 

A  corporation  may  be  held  liable  for  con- 
spiracy as  for  other  torts. 

Buffalo  Lubricating  Oil  Co.  v.  Standard 
Oil  Co.  106  N.  Y.  669,  12  N.  E.  825;  Morton 
▼.  Metropolitan  L.  Ins.  Co.  34  Hun.  366,  103 
V.  Y.  645:  Reed  v.  Home  Sav.  Bank,  130 
Mass.  443,  39  Am.  Rep.  468;  Krulevitz  v. 
Eastern  R.  Co.  140  Mass.  676.  5  N.  E.  600; 
W'^jtiem  News  Co.  v.  Wilmarth,  33  Kan.  610, 

6  Pac  786. 

The  act  of  the  bank  in  making  a  false  and 
fraudulent  return  and  sworn  certificate  to 
the  insurance  commissioner  was  a  part  of 
the  scheme  to  consummate  the  conspiracy 
and  fraud  by  which  the  plaintiff  lost  his  | 
money:  and  it  would  have  been  liable  even 
if  the  plaintiff  had  subscribed  for  the  stock 
and  put  up  his  money  and  been  deceived  by 
the  representations  of  the  other  conspira- 
tors before  December  31,  1892,  and  before  the 
making  of  the  affidavit  of  the  cashier  of  the 
bank  to  the  insurance  commissioner. 
4aL.R.A. 


I  If  the  cashier's  act  gives  existence  to  the 
I  bogus  company,  those  persons  who  have  acted 
upon  the  declaration  of  any  of  tne  conspira- 
tors, who  have  joined  in  the  unlawful  pur- 
pose, are  injured  by  the  act  of  the  bank 
whether  they  subscribed  for  their  stock 
either  prior  or  subsequently  thereto;  for 
there  would  have  been  no  such  company  but 
for  such  action,  and  there  would  have  been 
no  resulting  loss;  and  all  parties  participat- 
ing in  the  scheme  are  equally  guilty. 

James  v.  Crosthwait,  97  Ga.  673,' 36  L.  R. 
A.  631,  25  S.  E.  754;  Wilson  v.  Pauly.  37  U. 
S.  App.  642,  72  Fed.  Rep.  129,  18  C.  C.  A. 
475;  Chemical  Nat.  Bank  v.  Armstrong,  31 
U.  S.  App.  75,  65  Fed.  Rep.  573,  13  C.  C.  A. 
47,  28  L.  R.  A.  239;  4  Thomp.  Corp.  §§  4777, 
4779,  4824-4820 ;  Squires  v.  First  Nat.  Bank, 

59  111.  App.  134;  Bank  of  Kentucky  v. 
Schuylkill  Bank,  1  Pars.  Sel.  Eq.  Cas.  180; 
Badger  v.  Bank  of  Cumberland,  26  Me.  428 ; 
Robinson  v.  Bealle,  20  Ga.  275;  Hagcrstown. 
Bank  v.  London  Sav.  FundSoc.  3  Grant,  Cas. 
135;  5  Thomp.  Corp.  §S  6279-6353;  Manhat- 
tan Bank  v.  Walker,  130  U.  S.  267,  32  L.  ed. 
959,  9  Sup.  Ct.  Rep.  519;  Den  ex  dem. 
Steicart  v.  Johnson,  18  N*.  J.  L.  87;  Apthorps 
v.  Comstock,  2  Paige,  482 ;  Bridge  v.  Eggle- 
ston,  14  Mass.  245,  7  Am.  Dec.  209;  Bush  v. 
Sprague,  51  Mich.  49,  16  N.  W.  222. 

Representations  to  a  public  officer  by 
sworn  statement,  in  compliance  with  a  stat- 
ute, or  with  a  nonstatutory  public  duty,  ia 
such  publication  as  the  public  have  a  right 
to  rely  upon. 

Bartholomew  v.  Bentley,  16  Ohio,  659,  46 
Am.  Dec.  596;  Cazeaua  v.  Mali,  25  Barb. 
578;  Cross  v.  Sackett,  2  Bosw.  618 ;  Clarke  v. 
Dickson,  6  C.  B.  N.  S.  450 ;  Morgan  v.  Skid- 
dy,  62  N.  Y.  319;  Davidson  v.  Tulloch,  3 
Macq.  H.  L.  Cas.  783;  2  Thomp.  Corp.  §§ 
1472,  1473;  Morse  v.  Swits,  19  How.  Pr.  275; 
Salmon  v.  Richardson,  30  Conn,  368,  79  Am. 
Dec.  255;  Booth  v.  Wonderly,  36  N.  J.  L. 
251 ;  Westervelt  v.  Dcmarest,  46  N.  J.  L.  37, 

60  Am.  Rep.  400. 

Messrs.  Dodd  ft  Dodd  and  Hnmplirey 
ft  Davie,  for  defendants  in  error : 

The  liability  of  a  corporation  for  torts  of 
its  agents  is  limited  to  the  acts  done  by  the 
aj]^pTvt8  of  the  corporation  (1)  in  the  course 
of  its  business,  (2)  of  their  employment; 
both  of  which  requisites  are  made  necessary 
to  the  liability  of  the  corporation  for  the  act 
of  the  agent. 

Philadelphia,  W.  d  B.  R.  Co.  v.  Quigley, 
21  How.  209,  210,  16  L.  ed.  76;  Salt  Lake 
City  V.  nollister,  118  U.  S.  261,  30  L.  ed.  177, 
6  Sup.  Ct.  Rep.  1055;  Denver  d  R.  O.  R.  Co. 
V.  Harris,  122  U.  S.  607,  30  L.  ed.  1147.  7 
Sup.  Ct.  Rep.  1280;  Lake  Shore  d  M.  S.  R. 
Co.  V.  Prentice,  147  IT.  S.  109,  37  L.  ed.  102, 
13  Sup.  Ct.  Rep.  261 ;  Barwick  v.  English 
Joint  Stock  Bank,  L.  R.  2  Kxch.  265 ;  West- 
ern Bank  of  Scotland  v.  Addie,  L.  R.  1  H.  L. 
Sc.  App.  Cas.  167  :  5  Thomp.  Corp.  9  6321. 

Before  the  plaintiff  can  hold  the  First 
National  Bank,  he  must  show  that  some  offi- 
cer of  that  bank  has  done  something  or  said 
something  about  a  matter  within  the  com- 
petence of  the  bank,  and  within  the  general 
scope  of  authority  of  the  officer. 
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Not., 


Weckler  v.  Firat  Nat.  Bank,  42  Md.  581, 
20  Am.  Rep.  95. 

The  bank  here  sued  is  not  alleged  to  have 
hod  anything  to  do  with  the  business  of  the 
insurance  company. 

The  First  National  Bank  could  not  have 
taken  any  stock  in  the  Columbian  Fire  In- 
surance company,  and  would  have  had  no 
power  to  aid  in  its  establishment. 

California  Nat,  Bank  v.  Kennedy,  167  U. 
S.  365,  42  L.  ed.  199,  17  Sup.  Ct  Rep.  831 ; 
Flannagan  v.  CaXifarnia  Nat.  Bank,  56  Fed. 
Rep.  960,  23  L.  R.  A.  836;  MoCutcheon  v. 
Merz  Capsule  Co.  37  U.  S.  App.  586,  71  Fed. 
Rep.  792,  19  C.  C.  A.  108,  31  L.  R.  A.  415; 
Farmers'  d  M,  Nat.  Bank  v.  Smith,  40  U. 
S.  App.  690,  77  Fed.  Rep.  129,  23  C.  C.  A. 
80;  Dresser  v.  Traders*  Nat.  Bank,  165  Mass. 
120,  42  N.  E.  507;  Norton  v.  Derry  Nat. 
Bank,  61  N.  H.  690,  60  Am.  Rep.  335;  Gom- 
tnt^cial  Nat.  Bank  v.  Pirie,  49  XJ.  S.  App. 
696,  82  Fed.  Rep.  799,  27  C.  C.  A.  171. 

No  representation  was  ever  made  to  the 
plaintiff  upon  which  he  had  any  right  to  re- 

Bigelow,  Fr.  636;  Peek  v.  Onrney,  L.  R.  6 
H.  L.  378 ;  1  Thomp.  Corp.  S  472 ;  Hunnewell 
V.  Duwhury,  154  Mass.  286,  13  L.  R.  A.  733, 
28  N.  E.  267. 

Representations  made  after  a  purchase  has 
been  consummated  are  not  actionable. 

Farmers*  Stock  Breeding  Asso.  v.  Scott,  53 
Kan.  534,  36  Pac.  978. 

The  plaintiff  has  not  shown  any  damage. 
1    Peek  V.  Derry,  L.  R.  37  Ch.  Div.  591. 

Taft,  Circuit  Judge,  delivered  the  opin- 
ion of  the  court: 

The  so-called  reformed  petition  and  its 
amendment  are  inartificial ly  drawn,  and  are 
full  of  redundancy  and  evidential  averments, 
but  we  think  that  they  state  with  sufficient 
clearness  the  following  case:  Several  of  the 
defendants  other  than  the  bank  organized  a 
fire  insurance  company  under  the  laws  of 
Keutudcy.  Before  the  company  could  do  busi- 
ness under  the  laws  of  Kentucky,  it  was  nec- 
essary for  it  to  procure  a  license  from  the 
state  insurance  commissioner.  The  license 
could  only  issue  upon  proof  that  the  capital 
($200,000)  of  the  insurance  company  had 
.been  paid  in  in  cash.  But  a  little  over  $100,- 
000  of  the  capital  had  been  paid  in  cash  and 
deposited  in  the  defendant  bank.  To  make 
up  the  needed  remainder,  the  defendant  bank 
accepted  notes  of  various  subscribers  to  the 
stock  for  the  amount  of  their  respective  sub- 
scriptions, with  the  stock  pledged  as  collate 
eral  therefor.  The  notes  were  indorsed  by 
the  insurance  company.  Though  the  pro- 
ceeds of  the  notes  were  credited  to  the  latter 
on  the  books  of  the  bank,  the  amount  of  them 
was  not.  according  to  the  understanding  be- 
tween the  bank  and  the  insurance  company, 
subject  to  check.  In  order  to  start  the  in- 
surance company  in  business,  and  thereby  se- 
cure for  itself  a  large  deposit  account,  and 
for  the  further  purpose  of  selling  the  stock  of 
the  insurance  company  pledged  to  it  as  col- 
lateral, the  defendant  bank,  through  its 
board  of  directors,  assisted  the  insurance 
company  to  obtain  a  license  by  directing  its 
48  L.  R.  A. 


cashier  to  certify  to  the  insurance  commis- 
sioner that  the  insurance  company  had  on  de- 
posit with  it,  s'ubject  to  check,  $200,000  paid- 
up  capital  and  $48,000  net  surplus.  The  li- 
cense was  issued  upon  the  faith  of  this  cer- 
tificate. In  further  pursuance  of  its  pur- 
poses the  defendant  bank  united  with  the 
other  defendants  in  procuring  the  publication 
in  newspapers  of  general  circulation  in  Ken- 
tucky and  elsewhere  of  statements  similar  to 
those  contained  in  the  cashier's  afiidavit. 
The  plaintiff,  induced  by  such  publicatioiu 
and  by  the  statements  in  the  cashier's  affi- 
davit, and  relying  thereon,  bought  eighty 
shares  of  the  stock  of  the  insurance  company, 
which  the  bank  then  held  as  collateral  se- 
curity for  a  note  of  one  of  the  defendants 
given  for  his  stock  subscription.  Plaintiff 
paid  $10,000  for  the  stock.  The  stock  was 
worthless  ifhen  he  bought  it>  and  has  never 
been  worth  anything  since.  The  insurance 
company,  owing  to  the  fact  that  it  never  had 
the  amount  of  capital  required  by  law«  be- 
came wholly  insolvent,  and  was  wound  up 
under  the  laws  of  Kentucky.  The  statement 
of  the  cashier  was  plainly  false,  and  known 
to  be  so  by  the  bank,  for  it  clearly  implied 
that  the  capital  and  surplus  were  in  cash 
over  and  above  all  liabilities. 

The  argument  of  counsel  for  the  defendant 
in  error  is:  First.  That  the  statement  of 
the  cashier,  in  so  far  as  it  certified  that  the 
insurance  company's  deposit  was  for  capital 
and  net  surplus,  was  ultra  vires,  and  could 
not  be  made  ground  for  holding  the  bank  for 
deceit.  Second.  It  is  contended  that  neither 
the  cashier's  affidavit  nor  the  newspaper  pub- 
lications were  addressed  to  the  plaintiff,  and  I 
he  had  no  right  to  rely  on  them;  that  the 
former  was  directed  to  the  insurance  comraia- 
sioner  only,  and  the  latter  to  the  possible 
subscribers  to  the  stock,  and  not  to  one  who, 
like  the  plaintiff,  bought  stock  already  is- 
sued. 

First,  it  is  to  be  observed  that  the  question 
here  is  not  of  the  authority  of  the  cashier,  as 
was  the  case  in  First  Nat.  Bank  v.  Marshall 
d  I.  Bank,  54  U.  S.  App.  510,  83  Fed.  Rep. 
725,  28  C.  C.  A.  42.  The  petition  specifically 
avers  that  the  certificate  was  made  by  order 
of  the  board  of  directors.  This  'was  the  goT- 
erning  body  of  the  bank,  and  although,  of 
course,  in  a  certain  sense,  it  is  an  agency  or 
representative  of  the  bank,  it  is  for  all  prac- 
tical purposes  the  bank.  Goodspeed  v.  Bast 
Haddam  Bank,  22  Conn.  530.  540,  541,  58 
Am.  Dec.  430;  Burrill  v.  Nahant  Ba^tk,  2 
Met.  163,  35  Am.  Dec.  395;  Bank  Comrs.  t. 
Bank  of  Buffalo.^  Pai^e, 502 :  Po^/ord v.  Fti»- 
f on,  105  U.  S.  7,  12.  20  L.  ed.  998.  1000;  Lak^ 
Shore  d  M.  S.  R.  Co.  v.  Prentice,  147  IT.  S. 
101,  114,  37  L.  ed.  97,  103,  13  Sup.  Ct.  Kep, 
261 ;  Denver  d  R.  G.  R.  Co.  v.  Harris,  122  U. 
S.  597.  610,  30  L.  ed.  1146,  1148,  7  Sup.  OL 
Rep.  1286.  The  question  here,  therefore^  is 
whether  a  national  bank  can  make  itself  li- 
able in  an  action  for  deceit  by  causinf^  a 
knowingly  false  statement  to  be  made  concern- 
ing the  financial  condition  of  one  of  its  cus- 
tomers. In  England  it  is  said  that  a  corpo- 
ration may  be  held  liable  for  the  commisaioB 
of  any  wrongful  act  within  the  scope  of  ita 
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inoorporatioiL.  Oreen  ▼.  L{yndon  General 
Omnibus  Co.  7  C.  B.  N.  S.  290;  Edwards  v. 
Midland  R.  Co.  L.  R.  6  Q.  B.  Div.  287 ;  Clerk 
^  L.  Torts,  49.  By  this  is  meant,  not  that 
the  charter  must  specifically  authorize  the 
wron^ul  act»  but  only  that  it  must  be  com- 
mitted by  the  corporation  in  pursuance  of  a 
power  lawfully  conferred,  though  wrongfully 
and  tortiously  exercised.  The  same  view  is 
taken  by  Mr.  Justice  Campbell,  speaking  for 
the  Supreme  Court  of  the  United  States  in 
Pkiladclpkia,  W.  d  B.  R.  Co.  ▼.  Quigley,  21 
How.  202,  16  L.  ed.  73,  as  follows:  '•The  re- 
sult of  the  cases  is,  that  for  acts  done  by  the 
agents  of  a  corporation,  either  in  contractu 
or  in  delicto,  in  the  course  of  its  business 
and  of  their  employment,  the  corporation  is 
responsible,  as  an  individual  is  responsible 
trader  similar  circumstances." 

The  limits  of  a  corporation's  liability  for  a 
wrong  are  somewhat  less  strictly  laid  down 
in  later  cases  in  our  supreme  court.  In  First 
Kai.  Bank  v.  Graham,  100  U.  S.  699,  702,  25 
L.  ed.  750,  751,  Mr.  Justice  Swayne,  speak- 
ing for  the  Supreme  Court,  said:  "Corpora- 
tions are  liable  for  every  wrong  they  com- 
mit, and  in  such  cases  the  doctrine  of  ultra 
vires  has  no  application.  ...  An  action 
may  be  maintained  against  a  corporation  for 
its  malicious  or  negligent  torts,  however  for- 
eign they  may  be  to  the  object  of  its  creation, 
H)r  beyond  its  granted  powers.  It  may  be 
sued  for  assault  and  battery,  for  fraud  and 
deceit,  for  false  imprisonment,  for  malicious 
pro«ecut!on,  for  nuisance,  and  for  libel." 

Tn  Salt  Lake  City  v.  Hollister,  118  U.  8. 
^5fi.  260.  30  L.  ed.  176.  177,  6  Sup.  Ct.  Rep. 
10.55.  Mr.  Justice  Miller,  speaking  for  the 
court,  said: 

**The  truth  is  that  with  the  great  increase 
in  corporations  in  very  recent  times,  and  in 
tlieir  extension  to  nearly  all  the  business 
transactions  of  life,  it  has  been  found  neces- 
sary to  hold  them  responsible  for  acts  not 
strictly  within  their  corporate  powers,  but 
done  in  their  corporate  name,  and  by  corpo- 
ration ofTicers  who  were  competent  to  exercise 
all  the  corporate  powers.  When  such  acts 
are  not  founded  on  contract,  but  are  arbi- 
trary exercises  of  power,  in  the  nature  of 
torts,  or  are  quasi  criminal,  the  corporation 
mny  be  held  to  a  pecuniary  responsibility  for 
thpm  to  the  party  injured." 

The  latest  expression  of  the  court  on  this 
tuhject  is  found  in  Washington  Gaslight  Co. 
V.  Lansfffm,  172  TT.  S.  534,  544.  43  L.  ed.  543, 
547.  10  Sup.  Ct.  Rep.  200,  in  which  it  is  said: 
^*The  result  of  the  authorities  is,  as  we  think, 
that,  in  order  to  hold  a  corporation  liable 
for  the  torts  of  any  of  its  agents,  the  act  in 
question  must  be  performed  in  the  course  and 
within  the  scope  of  the  agent's  employment 
in  the  business  of  the  principal.  The  cor- 
poration can  be  held  responsible  for  acts 
which  are  not  strictly  within  the  corporate 
powers,  but  which  were  assumed  to  be  per- 
formed for  the  corporation  and  by  the  cor- 
porate agents  who  were  competent  to  em- 
ploy the  corporate  powers  actually  exer- 
•eised." 

It  IS  not  necessary  for  as  to  consider  or 
discuss  the  difference,  if  any,  between  these 
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measures  of  corporate  liability  for  torts,  be- 
cause we  think  that  the  case  mads  by  the  pe- 
tition is  within  the  most  conservative  ottliem. 
It  is  also  a  part  of  a  bank's  business  to  sell 
at  as  high  a  price  as  may  be  the  collateral 
held  by  it  to  secure  its  bills  receivable.  If 
the  bank,  in  order  to  increase  its  deposits  or 
to  sell  its  collateral,  makes  or  causes  to  be 
made  false  statements  concerning  the  finan- 
cial condition  of  one  of  its  customers  and  de^ 
positors  to  a  third  person,  for  the  purpose  of 
misleading  that  person  to  his  injury,  we 
think  the  bank  is  liable  in  deceit  if  loss  en- 
sues. The  relation  of  a  bank  to  its  deposi- 
tors and  customers  is  one  which  gives  it  ex- 
ceptional opportunity  to  acquire  most  relia- 
ble information  of  their  business  and  finan- 
cial affairs.  It  is  a  common  practice  for  the 
cashier  of  one  bank  to  apply  to  the  cashier  of 
another  to  learn  the  financial  standing  of 
customers  of  the  latter  bank,  or,  indeed,  of 
any  person  doing  business  in  the  city  of  the 
latter  bank.  When  the  answers  made  are 
not  made  for  the  benefit  or  in  the  business 
of  the  second  bank,  but  are  merely  matters 
of  courtesy  between  the  two  cashiers,  thf  sec- 
ond bank  is  not  responsible  for  their  mao- 
curacy  or  falsity.  This  was  found  to  be  the 
state  of  the  case  in  First  Nat.  Bank  v.  Mar* 
shall  d  I.  Bank,  54  U.  S.  A  pp.  610,  83  Fed. 
Rep.  725,  28  C.  C.  A.  42.  But  the  ra^to  de- 
cidendi of  that  case  was  that  if  the  false  an- 
swer to  the  query  had  been  made  by  the 
cashier,  with  the  privity  of  the  president,  in 
the  business  and  for  the  benefit  of  the  bank, 
the  bank  would  have  been  liable.  It  is  the 
usual  practice  for  depositors  and  customers 
of  a  bank  to  refer  others  to  the  bank  for  in- 
formation as  to  their  financial  responsibility. 
To  give  such  information  to  third  persons  or 
to  the  public  at  the  instance  of  the  customer 
or  depositor  is  certainly  not  beyond  the  scope 
of  banking  powers.  It  is  argued  that,  while 
the  bank  might  properly  certify  to  the 
amount  on  deposit  to  the  credit  of  one  of  its 
depositors,  it  has  no  power  to  certify  how 
much  of  the  deposit  is  for  capital  and  how 
much  for  net  surplus.  This  is  too  refined. 
The  bank's  relation  to  the  insurance  company 
as  a  customer  might  very  well  enable  it  to 
learn  with  reasonable  certainty  how  and  for 
what  purpose  the  money  deposited  had  been 
paid  in,  and  whether  it  was  net  capital  or 
surplus,  or  was  likely  to  be  reduced  by  out- 
standing liabilities,  and  to  give  this  informa- 
tion to  whom  it  might  concerti.  with  the  con- 
sent of  the  depositor.  It  certainly  had  the 
amplest  knowledge  of  the  fact  that  the  in- 
surance company  was  a  large  debtor  of  the 
hank, — so  large  as  to  make  the  statement 
that  it  had  a  paid-in  cash  capital  and  net 
surplus  of  $248,000  utterly  false.  If  it  made 
such  a  statement  to  the  insurance  commis- 
sioner to  obtain  a  license,  and  was  privy  to 
the  publication  of  the  same  statement  in  the 
public  press,  as  is  alleged,  all  for  the  pur- 
pose of  securing  a  large  bank  deposit  and  of 
selling  stock  held  by  it  as  comteral.  it  seems 
to  us  that  this  was  done  in  the  cour^p  of  the 
business  of  the  bank,  and  was  "w'tliin  the 
scope  of  its  incorporation."  In  Barwink  ▼. 
English  Joint  Stock  Bank,  L.  R.  2   Exch. 
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259,  the  action  was  for  deceit  against  a  bank. 
The  plaintiff  furnished  feed  to  the  horses  of 
a  government  contractor,  who  was  a  custo- 
mer and  depositor  of  the  bank,  on  the  written 
assurance  of  the  manager  of  the  bank  tha-t  if 
the  plaintiff  would  do  so  the  bank  would  pay 
him  out  of  the  first  money  received  by  the 
contractor  from  the  government  after  the 
bank  had  eatisfied  any  claim  of  its  own.  The 
bank  then  held  a  note  of  the  contractor  for 
£12,000,  but  the  manager  did  not  disclose 
this.  The  court  held  that  the  case  should  be 
left  to  the  jury  to  say  whether  the  manager 
had  not  given  the  plaintiff  to  understand 
that  there  was  a  probability  that  out  of  the 
government  payment  there  would  be  enough 
to  pay  plaintiff,  when  he  knew  there  was  not. 
This  case  shows  clearly  that  a  bank's  state- 
ment concerning  the  financial  condition  of  its 
customer  is  an  act  within  its  corporate  capac- 
ity, at  least  when  made  to  further  the  busi- 
ness interests  of  the  bank.  The  petition 
charges  the  bank,  not  only  with  falsely  mak- 
ing the  false  statement  to  the  insurance  com- 
missioner, but  also  with  conspiring  with  the 
other  defendants  to  repeat  the  statements  to 
■  the  public  in  the  newspapers  in  furtherance 
of  the  two  purposes  already  stated.  It  is 
now  well  settled  that  a  corporation  may  be 
held  for  torts  in  which  express  malice  or  in- 
tent to  defraud  is  a  necessary  element.  Bar- 
toick  V.  English  Joint  Stock  Bank,  L.  R.  2 
Exch.  259 ;  Ooodspeed  v.  East  Haddam  Bank, 
22  Conn.  530,  58  Am.  Dec.  439 ;  Philadelphia, 
TT.  d  B.  R.  Co.  V.  Quigley,  21  How.  202,  16 
L.  ed.  73 ;  Ijake  Shore  d  M,  S.  R,  Co.  v.  Pren- 
tice, 147  U.  S.  101,  114,  37  L.  ed.  97,  103,  13 
Sup.  Ct.  Rep.  261;  Denver  d  R.  O.  R.  Co.  v. 
Harris.  122  U.  S.  597,  610,  30  L.  ed.  1146, 
1148,  7  Sup.  Ct.  Rep.  1286.  It  is  a  necessary 
corollary  from  these  cases  that  a  corporation 
may  be  held  for  a  conspiracy  with  others  re- 
sulting in  injury  to  a  third  person.  The 
point  is  expressly  adjudged  by  the  court  of 
appeals  of  New  York  in  Buffalo  Lubricating 
Oil  Co.  V.  Standard  Oil  Co.  106  N.  Y.  669,  12 
N.  E.  825;  same  case  in  supreme  court,  42 
Hun,  163.  See  also,  to  same  effect,  Moores  v. 
Bricklayers'  Union,  No.  1,  23  Ohio  L.  J.  48, 
affirmed  by  supreme  court  of  Ohio,  without 
report,  31  Ohio  L.  J.  208;  Dodge  v.  Brad- 
street  Co.  59  How.  Pr.  104.  If  a  bank  may 
make  a  false  statement  concerning  the  finan- 
cial condition  of  one  of  its  customers  for  its 
own  benefit,  and  may  conspire  with  another 
to  accomplish  its  business  purposes,  it  fol- 
lows that  it  may  conspire  with  others  to  cir- 
culate the  statement  already  made  by  it  to 
deceive  the  public,  and  that  any  one  of  the 
public  to  whom  the  statement  is  addressed, 
and  who  acts  upon  it  to  his  injury,  may  hold 
the  bank  for  his  loss. 

The  second  ground  urged  in  favor  of  the 
demurrer  was  that  the  statements  concern- 
ing the  financial  condition  of  the  insurance 
company  were  not  addressed  to  the  plaintiff, 
but  only  to  the  insurance  commissioner,  on 
the  one  hand,  or  to  the  probable  subscribers 
to  the  stock  of  the  insurance  company,  on 
the  other.  The  plaintiff,  it  is  said,  was  not 
the  insurance  commissioner,  and  was  not  a 
subscriber  to  the  stock,  but  was  a  purchaser 
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from  an  original  subscriber.  In  the  case  of 
Peek  V.  Gurney,  L.  R.  6  H.  L.  377,  one  who, 
misled  by  false  statements  in  a  prospectua 
issued  by  the  directors  of  an  intended  com- 
pany, had  bought  shares  therein  from  aa 
original  allottee  and  suffered  severe  losses, 
attempted  to  hold  the  directors  for  his  in- 
jury. It  was  held  that  a  prospectus  was  ad- 
dressed to  the  original  allottees;  that  when 
the  allotment  was  completed  the  office  of  the 
prospectus  was  exhausted,  and  one  purchas- 
ing from  an  original  allottee  could  not  rely 
on  it  and  hold  Uiose  issuing  it  for  his  loss. 
The  case  has  not  met  with  entire  concurrence 
by  tlie  courts  of  this  country.  Dissent  from 
its  conclusion  is  based  on  the  view  that  one 
issuing  a  prospectus  or  statement  calculated 
to  mislead  others  to  their  injury  ought  to 
be  charged  with  liability  to  any  person  or 
class  of  persons  whose  action  on  the  faith  of 
it  he  might  reasonably  and  naturally  antici- 
pate, and  that  purchasers  from  original  al- 
lottees are  quite  as  likely  to  act  on  the  pros- 
pectus as  the  allottees  themselves.  We  da 
not  find  it  necessary,  however,  to  discuss  the 
principles  of  Peek  v.  Oumey  in  deciding  this 
case,  for  we  think  it  clear  that  the  averments, 
of  the  petition  make  it  unnecessary.  The 
newspaper  statements  of  the  condition  of  the 
insurance  company,  repeated  from  the 
cashier's  statement  to  the  insurance  commis- 
sioner, to  all  of  which  the  bank  is  alleged  to 
have  been  privy,  were  not  issued  or  addressed 
to  original  subscribers  to  the  stock.  The  pe- 
tition and  its  amendment  in  effect  aver  that 
the  original  subscriptions  were  made  by  de- 
fendants and  others  engaged  in  promoting^ 
the  company,  and  that  the  purpose  of  the 
company  and  the  bank  was  not  so  much  to 
secure  original  subscribers,  as  to  sell  the 
stock  which  had  been  pledged  to  the  bank  to 
secure  payment  of  the  original  subscriptions, 
and  which  the  bank  was  therefore  especially 
interested  in  selling.  The  false  statements 
are  thus  averred  to  have  been  made  for  the 
very  purpose  of  reaching  and  influencing 
purchasers  like  the  plaintiff,  and  Peek  v. 
Gurney  has  no  application.  Even  if  it  be 
conceded  that  the  plaintiff  had  no  right  to 
rely  on  the  certificate  to  the  insurance  com- 
missioner, the  repetition  of  the  contents  of 
the  certificate  in  newspaper  publicationa  by 
the  bamc  and  others  for  the  very  purpose  of 
misleading  probable  purchasers  of  the  stock 
is  quite  sufficient  to  hold  the  bank  and  the 
other  defendants. 

A  third  objection  to  the  sufficiency  of  the 
petition  and  its  amendment  is  that  it  shows 
no  damage  to  plaintiff,  and  fraud  without 
damage  gives  no  action.  The  contention  is 
that  the  measure  of  the  recovery  in  such  a 
case  is  the  difference  between  the  price  paid 
and  the  value  of  the  stock  when  bought 
{Peek  V.  Derry,  L.  R.  37  Ch.  Div.  591),  and 
that  there  is  no  averment  in  the  petition 
that  the  stock  was  not  worth  what  plaintiff 
paid  for  it  when  he  bought  it.  For  subse- 
quent losses  due  to  misfortune  or  mismanage- 
ment defendants  cannot,  it  is  said,  be  made 
responsible  in  this  action.  This  objection^ 
must  fail  for  the  reason  that  the  petition  ex- 
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prettly  alleges  that  the  stock  was  worthless 
when  plaintiff  bought  it. 

The  judgment  of  the  Circuit  Court  ia  re- 
versed^ with  directions   to   overrule  the   de- 


murrer to  the  reformed  petition  and  its 
amendment,  and  to  require  the  defendants 
to  answer.  The  costs  of  the  proceeding  in 
error  should  be  paid  by  defendants. 
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Thomas  W.  CORBETT,  Plff.  in  Err., 

V, 

Harry  MATZ  et  al. 
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1.  A  flndlnsr  of  facta  made  after  tbe 
end  of  tlio  term  at  wblcb  Jndarment 
wa«  rendered,  when  the  court  had  no 
power  to  modify  or  change  the  Judgment, 
ud  after  the  time  for  an  appeal  has  expired 
without  an  appeal  being  taken,  cannot  be 
made  by  the  court  a  part  of  the  judgment  nor 
of  the  record  of  judgment,  nor  the  founda- 
tion of  a  writ  of  error  to  reverse  the  judg- 
ment, although  there  are  statutory  provisions 
rsuch  as  Gen.  Stat.  i|  1107,  1111)  to  the 
effect  that  any  party  is  entitled  to  have  a 
finding  of  the  facts  on  which  judgment  is 
founded  appear  on  the  record  and  become  part 
of  the  judgment. 

8.  Tbe  special  ftadingr  of  facta  pro-rlded 
for  l»y  Pub.  Acta  1807,  chap.  194,  f  6,  is 
not  for  the  purpose  of  spreading  those  facts 
upon  the  records  as  part  of  the  judgment, 
but  is  only  to  be  made  after  Judgment  has 
been  rendered,  to  become  part  of  an  appeal, 
and  It  cannot  be  made  in  the  absence  of  an 
appeal  and  after  the  expiration  of  the  time 
for  taking  one. 

S.  Tbe  sniltclency  of  facta  found  to 
support  a  Indgriaent  may  be  raised  by 
writ  of  error,  when  the  facts  are  made  part 
of  the  record  of  the  judgment. 

(February  13,  1900.) 

ERROR  to  the  City  Court  of  New  Haven 
to  review  a  judgment  foreclosing  a 
mortgage.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  "W.  B.  Stoddard  and  J,  P. 
Goodbmrt,  for  plaintiff  in  error: 

The  act  of  making  a  finding  of  facts  by 
the  court  is  a  ministerial  act,  and  not  ju- 
dicial. 

Johnson  T.  Higgins,  53  Conn.  238,  1  Atl. 
616. 

By  the  statute,  S  1111,  the  court  is  di- 
rected to  make  a  record  of  their  proceed- 
ings, and  cause  the  facts  on  which  they 
found  their  final  judgment  to  appear  of  rec- 
ord and  such  finding,  if  requested  by  either 
party,  shall  specially  set  forth  such  facts. 

There  ia  no  time  fixed  when  such  finding 
shall  he  made,  and  there  is  no  statute  of  lim- 
itations applying  to  this  case. 

Taylor  v.  Gillette,  62  Conn.  218. 

The  finding  of  facts  is  often  essential  as 
a  baais  for  a  writ  of  error. 

Rules  of  Practice,  p.  91,  S  3;  Zaleaki  v. 


Note. — ^As  to  getting  omitted  facts  Into  rec- 
ord, see  Hoadley  v.  Savings  Bank   (Conn.)   44 
L.  B.  A.  821. 
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Clark,  45  Conn.  405,  note;  Selleck  y.  Rusoo, 
46  Conn.  370. 

The  statute,  §  3087,  provides  that  a  writ 
of  error  may  be  brought  within  three  years 
after  the  final  judgment. 

It  would  appear  that  at  any  time  within 
the  statutory  limit  a  party  desiring  to 
bring  a  writ  of  error  would  be  entitled  to  a 
finding  of  facts  upon  which  to  base  his  writ 
of  error.  Any  other  rule  would  deprive  a 
person  of  his  statutory  three  years*  time  in 
which  to  commence  his  action. 

Johtiaon  v.  Higgins,  53  Conn.  236,  1  Atl. 
616. 

The  practice  has  always  been  that  the 
judge  makes  his  finding  after  the  term  ex- 
pires, and  he  can  amend  his  finding  at  any 
time,  even  after  the  session  of  the  supreme 
court  has  commenced. 

Comstock's  Appeal,  54  Conn.  119,  6  Atl. 
196. 

The  supreme  court  can  remand  the  case 
for  a  further  finding. 

Schlesinger  v.  Chapman,  52  Conn.  273. 

A  mandamus  lies  against  a  judicial  officer 
to  perform  ministerial  acts. 

Smith  v.  Moore,  38  Conn.  105;  Taylor  v. 
Gillette,  52  Co!;n.  216. 

Messrs,  E.  P.  Arwine,  George  E.  Been, 
and  E.  P.  Arrlne,  Jr.,  for  defendants  in  er- 
ror : 

A  finding  is  a  document  which  owes  its 
origin  and  its  effect  entirely  to  statute. 

Woolf  v.  Chalker,  31  Conn.  124,  81  Am. 
Dec.  175;  Camphell  ▼.  Boyreau,  21  How. 
223,  16  L.  ed.  96. 

The  finding  provided  for  by  Pub.  Acts 
1807,  chap.  194,  is  one  filed  in  response  to 
a  written  request  made  within  a  prescribed 
number  of  days  after  judgment  and  as  a 
step  in  an  appeal,  and  that  this  statute  has 
no  relation  to  this  case. 

The  paper  signed  by  Judge  Dow  can  there- 
fore be  a  part  of  the  record  only  in  case  it 
comes  within  §  1111.  The  manifest  object 
of  §  1111  is  to  secure  a  judgment  specific 
enough  so  that  redress  for  errors  may  be 
had  in  the  court  above. 

The  general  rules  of  practice  in  force 
when  the  judgment  was  entered  (Rule 
XVII.  §  5)  expressly  provide  that  the  find- 
ing may  be  embraced  in  the  judgment  or  de- 
cree. 

Perkins  v.  Brazos,  66  Conn.  248,  33  Atl. 
980;  Thresher  v.  Dyer,  69  Conn.  409,  37  Atl. 
979. 

In  the  case  at  bar  the  facts  upon  which 
the  decree  rests  were  expressly  found  and 
recited  in  that  decree  as  follows:  "Upon 
due  hearing  of  all  the  parties  appearing,  as 
on  file,  the  court  finds  that  all  the  allsga- 
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tions  in  the  complaint  are  true,  and  that  the 
sum  of  $5,222.91-100  is  due  from  the  de- 
fendants to  the  plaintiff  on  the  day  therein 
mentioned." 

When  the  judge  found  these  facts  he  ex- 
hausted his  power  under  §  1111,  and  when 
that  judgment  file  was  signed^  the  record  of 
the  city  court  was  made  up. 

It  cannot  be  contradicted  on  a  writ  of  er- 
ror. 

1  Swift,  Digest,  ♦791;  Wetmore  ▼.  Plant, 
B  Conn.  544;  Burgess  v.  Tweedy,  16  Conn. 
42. 

Nor  can  the  writ  reach  errors  not  appear- 
ing on  the  face  of  the  record. 

Gould,  PI.  5th  ed.  p.  642;  Stephen,  PI.  p. 
144. 

Any  further  alleged  finding  of  fact  was  a 
bald  attempt  to  modify  the  judgment,  and 
<K)meB  within  the  general  rules  as  to  amend- 
ing judgments.  A  judgment  cannot  be  set 
■aside  or  changed  after  the  term  in  which  it 
was  granted  has  gone  by. 

Hall  V.  Paine,  47  Conn.  429 ;  1  Swift,  Di- 
gest, •785;  5  Enc  PI.  &  Pr.  p.  1049;  16  Enc. 
PI.  &  Pr.  p.  209. 

In  the  absence  of  special  rules,  the  request 
for  a  finding  must  be  made  during  the  trial. 

McOavock  v.  Woodlief,  20  How.  221,  15 
L.  ed.  884. 

The  power  of  the  judge  was  exhausted 
when  the  judgment  was  signed. 

Sturdeva^t  v.  Stanton,  47  Conn.  679. 

The  finding,  even  if  the  court  had  author- 
ity to  make  it,  is  not  part  of  the  record. 

Ihid,;  Thresher  v.  Dyer,  09  Conn.  409,  37 
Atl.  979;  K ashman  v.  Parsons,  70  Conn. 
304,  39  Atl.  179;  Lord  v.  Litchfield,  36 
Conn.  131.  4  Am.  Rep.  41. 

The  finding  cannot  be  read  as  a  bill  of  ex- 
<jep  tions. 

A  bill  of  exceptions  is  "a  statement  in 
writing  of  the  objection  made  by  a  party 
to  his  (the  judge's)  decision." 

Gould,  PL  5th  ed.  p.  552;  Stephen,  PI.  p. 
121. 

Even  if  it  were  a  bill  of  exceptions,  it  was 
not  signed  in  time. 

Muller  V.  Ehlers,  91  U.  S.  249,  23  L.  ed. 
319;  Wright  v.  Sharp,  1  Salk.  289;  3  Enc. 
PI.  &  Pr.  p.  485;  Hunnicutt  v.  Peyton,  102 
U.  S.  333,  26  L.  ed.  113;  United  States  v. 
Jones,  149  U.  S.  262.  37  L.  ed.  726,  13  Sup. 
Ct.  Rep.  840;  Michigan  Ins.  Bank  v.  Eld- 
red,  143  U.  S.  293,  36  L.  ed.  l62.  12  Sup.  Ct. 
Rep.  450;  Woolf  v.  Chalker,  31  Conn.  124, 
81  Am.  Dec.  176;  Hoey  ▼.  Hoey,  36  Conn. 


Hall,  J.,  delivered  the  opinion  of  the 
•court : 

The  defendants  in  error  obtained  a  judg- 
ment of  foreclosure  in  the  city  court  of  New 
Haven  on  the  20th  of  April,  1899,  in  an  ac- 
tion in  which  the  plaintiff  in  error  appeared 
as  a  defendant,  filed  an  answer,  and  was  fully 
heard.  The  judgment  file  of  that  date,  and 
in  due  form,  states  that  the  court  found  all 
the  allegations  of  the  complaint  true.  There 
was  no  continuance  of  the  case  for  any  pur- 
|>ose,  and  no  further  action  taken  upon 
it  during  that  term.  Under  the  city  char- 
48  L.  R.  A. 


ter  a  new  term  of  the  court  began  on  the 
first  Monday  of  the  following  July.  In  the 
present  writ  of  error  brought  to  reverse 
that  judgment  the  errors  assigned  are  in  ef- 
fect that  the  facts  found  by  the  city  court, 
and  appearing  upon  the  record  of  that  court, 
are  insufficient  to  support  the  judgment  ren- 
dered, inasmuch  as  they  show  that  the  mort- 
gage foreclosed  was  invalid  because  the  debt 
which  it  secured  was  a  conditional,  and  not 
an  absolute,  liability. 

Writs  of  error  upon  matters  of  law  reach 
only  those  errors  which  appear  of  record. 
As  proof  that  the  facts,  which  are  alleged 
to  be  insuflicient  to  support  the  judgment, 
appear  upon  the  record,  the  plaintiff  in  er- 
ror relies  upon  a  finding  of  facts  and  an 
amendment  thereto  signed  by  the  judge  of 
the  city  court  in  the  month  of  November  fol- 
lowing the  date  of  the  judgment,  and  di- 
rected by  him  to  be  made  a  part  of  tlie  rec- 
ord. 

If  by  such  action  of  the  trial  judge  the 
facts  thus  found  are  made  part  of  the  rec- 
ord of  the  judgment  rendered  at  the  pre- 
vious term  of  the  court,  the  question  of  the 
sufficiency  of  such  facts  to  support  the  judg- 
ment may  be  raised  by  writ  of  error.  Good- 
rich V.  Stanley,  23  Conn.  79;  Tolland  v.  Wil- 
lington,  26  Conn.  518;  Seymour  v.  Belden, 
28  Conn.  444.  Section  3,  p.  91,  Court  Rules 
(1899),  says,  if  the  facts  required  to  be 
foimd  under  §§  1107,  1111,  of  the  General 
Statutes  are  insufficient  to  support  the 
judgment,  that  constitutes  an  error  appar- 
ent upon  the  record. 

But  if  the  facts  thus  found  by  the  trial 
judge  are  not  a  part  of  the  record  of  the 
trial  courts  the  question  of  the  validity  of 
the  mortgage  which  was  the  subject  of  the 
foreclosure  suit  cannot  be  considered  in  this 
proceeding,  since  it  is  not  claimed  that  the 
judgment  is  erroneous  without  those  facts, 
or  that,  in  the  absence  of  those  facts,'  the 
record  discloses  that  the  trial  court,  by  any 
ruling  or  decision,  held  that  a  mortgage 
given  under  the  circumstances  detailed  in 
the  finding  was  valid. 

Apparently  plaintiff's  counsel  rely  upon 
the  provisions  of  §  6  of  chap.  194  of  the 
Public  Acts  of  1897,  as  well  as  upon  §§  1 107 
and  1111  of  the  General  Statutes,  as  author- 
izing the  finding  niade  in  November,  and  as 
empowering  the  judge  to  add  those  facta  to 
the  record  of  the  trial  court. 

But  the  provisions  of  §  6  of  the  Acts  of 
1897,  requiring  a  judge  to  make  a  special 
finding  of  facts,  and  which  are  the  same  as 
those  of  §  4  of  the  Public  Acts  of  1882, 
have  reference  only  to  the  preparation  of  a 
statement  of  facts  to  be  made  after  judg- 
ment has  been  rendered,  and  to  become  a 
part  of  an  appeal  to  this  court.  Such  a 
finding  is  for  the  purpose  of  enablir^  the 
parties  to  present  to  this  court  by  &ppeal 
the  questions  which  were  raised  and  decided 
in  the  trial  court,  and  the  judge  is  only  re- 
quired to  make  it  at  the  request  of  the  party 
giving  notice  of  the  appeal,  which  must  be 
done  within  the  time  fixed  by  the  statute. 

This  act  makes  no  provision  for  a  finding 
in  the  absence  of  an  appeal  and  after  tlie  es> 
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pirmtiofn  of  the  time  for  taking  one.  Johnr 
jMi  V.  Biggins,  53  Conn.  238,  1  Atl.  616; 
ThrUher  v.  Dyer,  69  Conn.  409,  37  Atl. 
«79. 

It  waB  no  part  of  the  purpose  of  this  stat- 
ute to  enable  the  parties  to  an  action  to 
have  spread  upon  the  recorde  of  the  trial 
court,  as  a  part  of  the  judgment,  the  facts 
conclusively  determined  in  the  action  be- 
tween them,  and  a  special  finding  merely 
for  the  purpose  of  an  appeal  does  not  have 
that  effect.  That  object,  as  well  as  "the  in- 
clusion of  such  facts  in  the  judgment  for  the 
purpose  of  presenting  the  question  whether 
the  judgment  is  the  true  voice  of  the  law 
upon  the  facts  found,"  is  amply  provided 
for  by  Si  1107  and  1111  of  the  General  Stat- 
utes. Kashman  v.  Parsons,  70  Conn.  205, 
39  Atl.  179;  Thresher  v.  Dyer,  69  Conn.  409, 
37  Atl.  979. 

We  do  not  mean  to  say  that  a  special  find- 
ing of  facts  obtained  for  the  purpose  of  an 
appeal  may  not,  when  the  appeal  is  not  pur- 
sued, be  made  the  basis  of  a  writ  of  error, 
when  the  finding  is  made  a  part  of  the  judg- 
ment, by  a  court  or  judge  having  at  the 
time  control  of  its  own  judgment,  and  com- 
petent to  erase  or  modify  it.  But  such  a 
finding  becomes  a  part  of  the  record  of  the 
trial  court  by  force  of  {  1111,  rather  than  of 
the  act  of  1897. 

[n  this  case,  the  plaintiff  in  error  made 
so  attempt  to  appeal  to  this  court  from  the 
judgment  of  the  city  court,  and,  as  the  time 
for  taking  such  an  appeal  had  long  since 
passed  when  the  finding  was  made,  it  is  not 
a  finding  provided  for  by  the  law  of  1897. 
But  if  it  could  be  so  regarded  it  would  avail 
the  plaintiff  nothing  in  this  action  if  the 
facts  so  found  are  inconsistent  with  those 
contained  in  the  judgment  file.  The  judg- 
ment file  is  the  only  formal  written  state- 
ment which  expresses  the  decision  rendered. 
(Court  Rules,  1899,  §§  94-96.)  No  alle- 
gation  of  the  writ  of  error  can  be  enter- 
tained which  contradicts  the  record. 

The  judge  of  the  city  court  after  the  ex- 
piration of  the  time  for  taking  an  appeal, 
and  after  the  expiration  of  the  term  in 
which  the  judgment  was  rendered,  had, 
therefore,  no  power  to  annul,  modify,  or  sup- 
plement that  judgment  by  incorporating  in 
it,  as  its  foundation,  the  facts  set  forth  in 
the  finding,  unless  he  was  authorized  to  do 
so  by  the  provisions  of  S§  1107  and  1111  of 
the  General  Statutes. 

Section  10,  chap.  13,  of  the  Revision  of 
1875,  p.  444,  provided  only  that  courts  of 
equity  should  cause  the  facts  upon  which 
their  decrees  were  founded  to  appear  on  the 
record.  By  §  30  of  the  practice  act  (Pub. 
Acts  1879)  this  was  amended  so  as  to  read 
as  in  S  nil  of  the  General  Statutes:  "All 
courts  shall  keep  a  record  of  their  proceed- 
ings and  cause  the  facts  on  which  they 
found  their  final  judgments  and  decrees  to 
appear  on  the  record,  and  such  finding,  if 
requested  by  any  party,  shall  specially  set 
forth  such  facts."  Section  197  of  Rules  of 
Court  1899,  p.  55,  provides  that  when  all 
tb«  material  allegations  put  in  issue  are 
48I«.R.A. 


found  for  the  plaintiff  or  defendant^  the  find- 
ing  of  the  issues  for  the  plaintiff  or  defend- 
ant, as  the  case  may  be^  is  "equivalent  to  a 
finding  that  all  his  material  allegations 
which  were  put  in  issue"  are  true,  and  will 
be  a  sufficient  compliance  with  Gen.  Stat. 
S  1111,  in  the  absence  of  a  request  for  a  spe- 
cial finding.  The  making  of  either  a  gen- 
eral or  special  finding  of  facts  as  the  foun- 
dation of  its  judgment  thus  becomes  a 
"duty  thus  cast  upon  the  court  to  be  dis- 
charged in  every  civil  action,  whether  the 
judgment  is  or  is  not  to  be  made  the  sub- 
ject of  appellate  proceedings."  Scholfield 
Gear  d  Pulley  Co,  v.  Scholfield,  70  Conn. 
500.  40  Atl.  182. 

Section  3,  p.  91,  of  Court  Rules  1899,  pro- 
vides that  the  finding  of  facts  required  by 
§§  1107  and  1111  of  the  General  Statutes 
should  ordinarily  form  part  of  the  judg- 
ment file. 

The  finding  intended  by  these  provisions, 
whether  it  be  general  or  special,  is  to  be- 
come a  part  of  the  judgment  of  the  trial 
court,  that  the  parties  may  have  spread  up- 
on the  record  the  material  facts  within  the 
issues,  which  have  been  finally  determined, 
and  that  they  may,  if  they  desire,  be  en- 
abled to  present  the  question  "whether  the 
judgment  is  the  true  voice  of  the  law"  up- 
on those  facts.  To  comply  with  these  re- 
quirements the  finding  of  facts,  made  under 
S  1111,  whether  general  or  special,  should 
either  be  incorporated  in  the  judgment  file, 
or  should  be  made  a  part  of  it  by  reference 
contained  in  the  judgment  file  itself,  or 
should  be  expressly  made  a  part  of  the  judg- 
ment by  the  terms  of  the  finding. 

A  finding  thus  made  a  part  of  the  judg- 
ment may,  as  we  have  already  said,  become 
the  basis  of  a  writ  of  error,  and  it  may  al- 
so become  the  foundation  for  an  appeal  by 
one  who,  having  complied  with  the  condi- 
tions imposed  by  the  statute  of  1897,  is,  at 
the  time  the  finding  is  made,  entitled  to  an 
appeal.  But  a  finding  of  facts  made  when 
no  appeal  has  been  taken,  and  after  the 
right  of  appeal  is  gone,  cannot  become  a 
part  of  the  judgment,  nor  of  the  record  of 
judgment,  nor  the  foundation  of  a  writ  of 
error  to  reverse  the  judgment,  unless  the 
court  or  judge  at  the  time  of  making  it  pos- 
sessed the  power  to  render  the  judgment  of 
which  it  is  to  become  a  part,  or  to  modify  or 
change  the  judgment  after  it  has  been  ren- 
dered. 

The  judge  of  the  city  court  had  no  power 
under  §§  1107  and  1111  to  make  the  facts  set 
forth  in  the  finding  the  foundation  of  the 
judgment  which  is  sought  to  be  reversed, 
because  he  had  no  control  over  that  judg- 
ment when  the  finding  was  made.  The  case 
was  finally  disposed  of  by  the  judgment  ren- 
dercMi  on  the  20tn  of  April.  The  judgment 
file  of  that  date  expresses  the  intention  of 
the  judge  "to  perform  thereby  his  final  act 
in  reference  to  the  cause,  and  to  embody 
therein  his  ultimate  conclusion  as  to  the 
law."  While  after  that  time  he  may  have 
retained  the  power  to  modify  the  judgment 
or  direct  an  amendment  of  the  record,  he 
possessed  no  such  power  after  the  expir»> 
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tion  of  the  term  in  which  the  final  judgment 
was  rendered.  The  finding  made  by  the 
judge  in  November  of  the  next  term  of  court 
is  therefore  not  a  record  of  the  trial  court. 

In  Sturdevant  v.  Stanton,  47  Conn.  579,  a 
judge  of  the  superior  court  by  a  writing 
finel  in  March,  1878,  endeavored  to  correct 
or  complete  a  judgment  or  the  record  of  a 
judgment  rendered  at  a  previous  term  in 
Juue,  1877,  and  the  only  record  of  which 
appears  to  have  been  this  memorandum  of 
the  judge,  upon  the  files  returned  to  the  derk: 
"Decree  that  respondent  recover  costs." 
This  court  held  that  the  judgment  of  June, 
1877,  expressed  by  this  memorandum,  ex- 
hausted the  power  of  the  judge  over  the 
case  after  final  adjournment.  "We  cannot," 
said  the  court  by  Pardee,  J.,  "concede  to 
him  the  power  m  March,  1878,  to  change 
that  which  he  intended  in  June,  1877,  should 
thereafter  stand  as  his  judgment." 

In  Hall  V.  Paine,  47  Conn.  429,  the  su- 
perior court  ordered  an  irregular  judgment 
in  favor  of  the  defendant  rendered  at  a  form- 
er term  and  duly  recorded,  erased,  and,  in 
the  absence  of  the  plaintiflf,  rendered  a  differ- 
ent judgment  against  him.  Judge  Loomis, 
in  giving  the  opinion  of  this  court  upon  a 
writ  of  error,  said  that  "the  inadequacy  of 
the  judgment  .  .  .  conferred  no  *power 
on  the  court  at  the  subsequent  term  either 
to  supplement  the  first  judgment  by  a  new 
one  or  to  erase  and  annul  the  judgment  of 
the  former  term;"  that  the  case  was  not 
pending  in  court  at  the  latter  term,  and  that 
the  court  "had  no  jurisdiction  over  the 
case  at  all." 

The  case  of  Taylor  v.  CHllette,  52  Conn. 
216,  does  not  conflict  with  the  above  conclu- 


sions. In  that  case  a  judge  of  probate  was 
required  to  correct  an  appeal  from  the  pro- 
bate of  a  will,  by  describing  the  appellants 
as  heirs  at  law  of  the  testatrix  instead  of 
sisters.  The  court  held  that  the  judge  of 
probate  acted  as  his  own  clerk,  and  that  he 
might,  like  any  other  clerk,  be  required  to 
correct  an  erroneous  record.  We  may  add 
that  that  case  further  differs  from  the  one 
at  bar  in  the  fact  that  the  original  case, 
namely,  the  settlement  of  the  estate^  was 
still  pending  in  the  probate  court. 

In  the  case  before  us  the  judgment  file  of 
April  20  contains  a  record  of  the  facts  up- 
on which  the  judgment  in  question  is 
founded,  as  is  required  by  §  1111.  The  facts 
so  found  are  sufiicient  to  sustain  the  judg- 
ment, and  the  judgment  is  in  no  respect  er- 
roneous. 

This  case  has  been  presented  by  counsel 
as  if  the  only  issue  raised  bv  the  pleadings 
was  one  of  law.  The  first  defense  was  ap- 
parently intended  to  raise  an  issue  of  fact 
as  to  the  existence  of  the  alleged  record  of 
the  city  court.  No  proof  has,  however,  been 
offered  of  the  existence  of  any  part  of  the 
alleged  record,  nor  does  even  the  allied 
copy  attached  to  the  complaint  as  an  ex- 
hibit appear  to  have  been  certified  by  the 
clerk  of  the  city  court.  We  have  assumed, 
as  counsel  seem  to  have  done,  that  the  only 
question  to  be  decided  was  whether,  as  a 
matter  of  law,  the  finding  of  facts  in  ques- 
tion is  a  record  in  the  foreclosure  suit. 

There  is  no  error. 

Judgment  for  the  defendants  for  costs. 

The  other  Judges  concur. 
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Walter  H.  STOUTENBURGH,  Appt,, 

V. 

George  FRAZIER. 

( D.  C ) 

!•     A   conviction    and   sentence    on   the 
chargre  of  beingr  «a  nnspicionn  person" 

under  the  act  of  Congress  of  July  8,  1808, 
applicable  to  the  District  of  Columbia,  when 
the  suspicion  of  which  the  accused  is  the  ob- 
ject is  wholly  undefined  and  in  no  manner 
connected  with  any  criminal  act  or  conduct, 
either  past  or  that  might  occur  in  the  future, 
are  in  violation  of  U.  S.  Const.  Amends.  4  and 
8,  prohibiting  unreasonable  searches  and  seiz- 
nres  and  cruel  and  unusual  punishments. 
SL  A  person  may  be  discbargred  on 
babeas  corpus  from  a  Judgment  and  sen- 
tence under  an  act  of  Congress  which  Is  un- 
constitutional or  so  indefinite  as  to  the  of- 
fense charged  as  to  be  void  and  without  ef- 
fect. 

(March  7,  1000.) 


NOTB. — Ab  to   when    writ   of  habeas  corpus 
may  be  used,  see  note  to  Bion's  Appeal  (Conn.) 
11  L.  R.  A.  604. 
48  L.  R.  A. 


APPEIAL  by  defendant  from  a  judgment 
of  a  Special  Term  of  the  Supreme  Court 
discharging  petitioner  in  habeas  corpus  pro- 
ceedings from  the  custody  of  appellant  to 
which  he  had  been  committed  under  a  sen- 
tence of  the  Police  CJourt     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Andreiv  B.  Duvall,  Clareno« 
A.  Brandenburg,  and  A,  Iieftvvicli.  Sin- 
clair, for  appellant: 

The  police  oourt  had  jurisdiction  of  t-he 
person  of  the  appellee  and  of  the  offense  with 
which  he  was  charged,  and  had  full  power 
and  authority  to  impose  the  sentence  which 
it  did  impose. 

The  only  questions  open  and  proper  for 
consideration  upon  habeas  corpus  are:  Had 
the  court  whose  action  is  assailed  jurisdic- 
tion of  the  party  and  of  the  offense  charged 
against  him?  And  had  it  power  to  impose 
the  sentence  which  it  did  impose? 

The  writ  of  habeas  corpus  cannot  be  con- 
verted into  a  writ  of  error,  and  no  retrial  of 
issues  of  fact  can  be  had  to  review  the  pro- 
ceedings of  a  le^l  trial. 

Re  Coy,  127  U.  S.  731,  32  L.  ed.  274,  8  Sup. 
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Ct.  Rep.  1263 ;  Homer  v.  United  States,  143 
U.  S.  570,  30  L.  ed.  26C,  12  Sup.  Ct.  Rep.  522 ; 
He  Lennon,  166  U.  S.  548,  41  L.  ed.  1110,  17 
Sup.  Ct.  Rep.  658;  Ex  parte  Ward,  173  U. 
S.  452,  43  L.  ed.  765,  18  Sup.  Ct.  Rep.  459; 
Re  Belt,  159  U.  S.  96,  40  L.  ed.  89,  15  Sup. 
Ct  Rep.  987. 

The  only  ground  on  which  a  court,  with- 
out some  special  statute  authorizing  it,  will 
give  relief  on  habeas  corpus  to  a  prisoner  un- 
der oonyiction  and  sentence  of  another  court, 
is  the  want  of  jurisdiction  in  such  court  ov- 
er the  person  or  the  cause,  or  some  other 
matter  rendering  its  proceedings  void. 

Re  Frederick,  149  U.  S.  70,  37  L.  ed.  663, 
13  Sup.  Ct.  Rep.  793;  Re  Wight,  134  U.  S. 
136,  8ub  nom.  Wight  v.  yicholson,  33  L.  ed. 
865,  10  Sup.  Ct.  Rep.  487 ;  Davis  v.  Beason, 
133  U.  S.  333,  33  L.  ed.  637,  10  Sup.  Ct.  Rep. 
290;  Ke  Luis  Oteiza  y  Cortes,  136  U.  S.  330, 
«i6  nom.  Oteiza  y  Cortes  v.  Ja^iohus,  34  L.  ed. 
464,  10  Sup.  Ct.  Rep.  1031 ;  Savin,  Petition- 
er, 131  V.  S.  267,  33  L.  ed.  150,  9  Sup.  Ct. 
Rep.  699;  Re  Schneider,  148  U.  S.  162,  37  L. 
«L  406,  13  Sup.  Ct.  Rop.  572 ;  Ex  parte  Hard- 
ing, 120  U.  S.  782,  30  L.  ed.  824,  7  Sup.  Ct. 
Rep.  780;  Ex  parte  Wilson,  114  U.  S.  417, 
29  L.  ed.  89,  5  Sup.  Ct  Rep.  935;  Ex  parte 
Bigelotc,  113  U.  S.  328,  28  L.  ed.  1005,  5  Sup. 
Ct.  Rep.  542 ;  United  States  v.  Pridgeon,  153 
U.  S.  48,  38  L.  ed.  631,  14  Sup.  Ct.  Rep.  746. 

The  object  of  a  writ  of  habeas  corpus  is  to 
ascertain  whether  the  prisoner  can  lawfully 
be  detained  in  custody;  and  if  sufficient 
ground  for  his  detention  by  the  government 
is  shown,  he  is  not  to  be  discharged  for  de- 
fect   in  the  original  arrpst  or  commitment. 

Mishimura  Ekiu  v.  United  States,  142  U. 
S.  651,  sub  nom.  Ekiu  v.  United  States,  35 
Ll  ed.  1140,  12  Sup.  Ct  Rep.  336;  Re  Glenn, 
54  Md.  572 ;  People  ex  rel.  Tweed  v.  Liscomh, 
eo  N.  y.  559,  19  Am.  Rep.  211;  Fleming  v. 
Clark,  12  Allen,  191 ;  T^auer  v.  Thomas,  13 
Alien,  572;  State  ex  rel.  Welsh  v.  Totcle,  42 
N'.  H.  541;  State  v.  Shattuck,  45  N.  H.  211; 
Darrah  v.  Westcrlage,  44  Tex.  388;  Ex  parte 
Schtrartz,  2  Tex.  A  pp.  74;  Ex  parte  Oliver, 
3  Tex.  App.  345;  Grtffin  v.  State,  5  Tex.  App. 
4.57 ;  fie  Eaton,  27  Mich.  1 ;  CrandalVs  Peti- 
tion, 34  Wis.  177;  Williamson's  Case,  26  Pa. 
9.  67  Am.  Dec.  374;  Emanuel  v.  State,  36 
Misa.  627 ;  Re  Truman,  44  Mo.  181 ;  Ex  parte 
Rollins,  80  Va.  314;  Re  Dougherty,  27  Vt 
325;  Ex  parte  Simmons,  62  Ala.  416. 

Congress,  beyond  doubt,  had  the  power  to 
create  the  offense  with  which  the  defendant 
was  charged  in  the  police  court,  and  it  was 
not  necessary  for  it  to  incorporate  in  the  act 
a  definition  of  the  term  "suspicious  persons." 

4  Bl.  Cora.  p.  254. 

Statutes  authorizing  summary  convictions 
are  constitutional. 

9  Am.  A,  Eng.  Enc.  Law,  p.  213. 

Messrs.  Perri  W.  Frisby,  W.  Calvin 
CluuMy  and  Thomas  L.  Jones,  for  appel- 
lee: 

If  no  judicial  certainty  can  be  settled  up- 
on as  to  the  meaning,  the  court  is  not  at  lib- 
erty to  supply  or  make  one. 

Drake  v.  Drake,  15  N.  C.  (4  Dev.  L.)  110; 
State  V.  Parilow,  91  N.  C.  660,  49  Am.  Rep. 
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Statutes  must  always  be  construed  to  have 
a  reasonable  effect  agreeable  to  the  inten- 
tion of  the  legislature,  especially  if  the  lan- 
guage be  obscui-e  or  dubious. 

Richards  v.  Dagget,  4  Mass.  537 ;  Core  r. 
Brazier,  3  Mass.  539,  3  Am.  Dec.  182. 

It  is  a  safe  and  necessary  rule  to  construe 
criminal  statutes  so  as  to  include  what  is 
fairly  and  reasonably  within  the  scope  of 
the  language,  but  not  to  include  what  is  not 
within  the  language,  merely  because  it  par- 
takes of  similar  mischievous  quality. 

Re  McDonough,  49  Fed.  Rep.  360;  People 
v.  Reynolds,  71  Mich.  343,  38  N.  W.  923. 

Where  a  prisoner  is  detained  under  a  void 
sentence  his  release  will  be  ordered  on  habeas 
corpus. 

Ex  parte  Tarborough,  110  U.  S.  651,  28  L. 
ed.  274,  4  Sup.  Ct  Hep.  152;  Ex  parte  Bige- 
low,  113  U.  S.  328,  28  L.  ed.  1005,  6  Sup.  Ct 
Rep.  542;  Ex  parte  Wilson,  114  U.  S.  417, 
21)  L.  ed.  89,  5  Sup.  Ct.  Rep.  935 ;  Ex  parte 
Kearny,  55  Cal.  212;  Re  Corryell,  22  Cal. 
179;  4  Bl.  Com.  p.  256;  Rudyard*s  Case,  2 
Vent  22;  Re  Frcderich,  149  U.  S.  70,  37  L. 
ed.  653,  13  Sup.  Ct  Rep.  793;  Nielsen,  Peti- 
tioner, 131  U.  S.  176,  bS  L.  ed.  118,  9  Sup. 
Ct  Rep.  672;  Re  Wight,  134  U.  S.  136,  sub 
nom.  Wight  v.  Nicholson,  33  L.  ed.  865,  10 
Sup.  Ct  Rep.  487. 

The  jurisdiction  of  the  person  and  the  sub- 
ject-matter are  not  alone  conclusive;  but  the 
jurisdiction  of  the  court  to  render  the  par- 
ticular judgment  is  subject  of  proper  in- 
quiry, and  if  this  is  lacking,  the  prisoner 
held  under  it  may  be  released  on  habeas  cor- 
pus. 

Ex  parte  Lange,  18  Wall.  163,  21  L.  ed. 
872 ;  People  ex  rel.  Martin  v.  Waltets,  15 
Abb.  N.  C.  461 ;  People  ex  rel.  Tweed  v.  Lis- 
comb,  60  X.  Y.  659,  19  Am.  Rep.  211. 

The  supreme  court  of  the  District  of  Co- 
lumbia, having  appellate  jurisdiction,  had  a 
perfect  right  on  a  writ  of  habeas  corpus  to 
examine  the  proceedings  of  the  police  court, 
an  inferior  tribunal,  to  see  whether  or  not 
it  had  exceeded  its  authority. 

United  States  v.  Hamilton,  3  Dall.  17,  1  L. 
ed.  17 ;  Ex  parte  Buford,  3  Cranch,  448,  2  L. 
ed.  495;  Re  Aletzgcr,  5  How.  176,  12  L.  ed. 
104;  Re  Kaine,  14  How.  103,  14  L.  ed.  345; 
E,v  parte  Wells,  18  How.  307,  15  L.  ed.  421; 
/v  r  parte  Milligan,  4  Wall.  2,  18  L.  ed.  281 ; 
t:x  parte  McCardlc,  6  Wall.  318,  18  L.  ed. 
810:  Ex  parte  Yerger,  8  Wall.  85,  19  L.  ed. 
332. 

The  police  court,  like  all  other  courts,  de- 
rives its  power  from  the  law  governing  the 
particular  offense  over  which  it  has  juris- 
diction, and  Avhen  in  any  given  case  it  ex- 
ceeds its  jurisdiction,  either  by  imposing  a 
greater  fine  than  the  law  permits,  or  convict- 
ing the  accused  of  an  offense  not  provided  by 
law,  its  judcrments  are  void,  and  the  prisoner 
is  entitled  to  discharge. 

Ex  parte  Bain,  121  U.  S.  1,  30  L.  ed.  849, 
7  Sup.  Ct.  Rep.  781 ;  State  v.  Gray,  37  N.  J. 
L.  369 ;  Re  Staff,  63  Wis.  285,  53  Am.  Rep. 
285,  23  N.  W.  587  ;  Wales  v.  Whitney,  114  U. 
S.  564,  29  L.  ed.  277,  5  Sup.  Ct.  Rep.  1050; 
Ex  parte  Shaiv,  7  Ohio  St  81.  70  Am.  Dec. 
55;  Ex  parte  Page,  49  Mo.  291;  People  em 
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rel.  Frey  v.  Warden  of  County  Jail,  100  N. 
Y.  20;  Re  Snow,  120  U.  S.  274,  30  L.  ed.  668, 
7  Sup.  Ct.  Rep.  556;  Hamilton's  Case,  51 
Mich.  174,  16  N.  W.  327;  Re  Dill,  32  Kan. 
668,  49  Am.  Rep.  505,  6  Pac.  39;  Oarvey's 
Case,  7  Colo.  384,  49  Am.  Rep.  358,  3  Pac. 
903 ;  People  ex  rel,  Stokes  v.  Riseley,  38  Hun, 
280. 

The  statute  authorized  a  fine,  in  the  dis- 
cretion of  the  court,  and  it  must  be  tested 
by  the  same  measure  under  the  Constitution 
as  if  it  were  the  required  penalty. 

Ex  parte  Wilson,  114  U.  S.  417,  29  L.  ed. 
89,  5  Sup.  Ct.  Rep.  935;  Re  Claasen,  140  U. 
S.  205,  35  L.  ed.  411,  11  Sup.  Ct.  Rep.  735; 
Mackin  y.  United  States,  117  U.  S.  348,  29 
L.  ed.  909,  6  Sup.  Ct.  Rep.  777;  Parkinson  v. 
United  States,  121  U.  S.  281,  30  L.  ed.  959, 
7  Sup.  Ct.  Rep.  896. 

So  long  as  an  act  rests  in  bare  intention 
it  is  not  punishable  by  our  law. 

Broom,  Legal  Maxims,  309. 

By  the  common  law  intent  unaccompanied 
by  unlawful  act  was  not  punishable. 

Den  ex  dem,  Murray  v.  Hohoken  Land  d 
Improv.  Co.  18  How.  272,  15  L.  ed.  372;  Ken- 
nard  v.  Louisiana  ex  rel.  Morgan,  92  U.  S. 
480,  23  L.  ed.  478. 

In  subjecting  a  man  to  a  fine  or  imprison- 
ment for  what  others  think  of  him,  or  be- 
cause of  his  reputation,  the  statute  deprives 
him  of  property,  of  liberty,  without  due  pro- 
cess of  law. 

1  Bishop,  Crim.  Law,  1088;  Huntsman  y. 
State,  12  Tex.  App.  619;  Greene  v.  Briggs, 
1  Curt.  C.  C.  311,  Fed.  Cas.  No.  5,764;  State 
y.  Kurtz,  13  R.  I.  528;  State  v.  Beswick,  13 
li.  I.  211,  43  Am.  Rep.  26. 

Alyey,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  appeal  in  this  case  is  brought  into  this 
court  from  a  judgment  of  one  of  the  justices 
of  the  supreme  court  of  this  District,  sitting 
in  special  term,  rendered  on  habeas  corpus, 
whereby  the  appellee  was  discharged  from 
imprisomncnt,  to  which  he  had  been  commit- 
ted in  execution  of  a  sentence  of  the  police 
court  of  this  District. 

It  appears  that  the  appellee  was  arrested, 
charged  with  being  a  suspicious  person,  and 
was  taken  before  the  police  court,  and,  upon 
information  filed  in  that  court  he  was  tried 
and  convicted,  and  was  sentenced  to  pay  a 
fine  of  $40.  and  in  default  of  payment  there- 
of to  stand  committed  to  the  workhouse  for 
the  period  of  four  months.  Upon  that  con- 
viction and  sentence,  he  applied  for  the  writ 
of  habeas  corpus,  and  upon  return  thereto, 
and  hearing  by  the  judge,  the  prisoner  was 
discharged;  and  the  intendant  of  the  work- 
house of  the  District,  acting  in  behalf  of  the 
District,  has  taken  this  appeal. 

By  the  information  upon  which  the  appel- 
lee was  tried  and  convicted,  a  copy  of  which 
is  filed  with  the  petition  for  the  writ  of  ha- 
beas corpus,  the  appellee  was  charged  in  the 
police  court  with  being,  on  the  Ist  day  of 
October,  1S90,  at  and  within  the  District  of 
Columbia,  and  ever  since  that  date,  and  still 
was.  at  the  date  of  the  filing  of  the  informa- 
t]<m,  a  suspicious  person  in  and  about  the 
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streets,  avenues,  alleys,  roads,  and  highways, 
to  wit:  Four-and-a-half  street,  Bouthwept», 
contrary  to  and  in  violation  of  the  act  «)f 
Congress  entitled  "An  Act  to  Amend  an  Act 
for  the  Preservation  of  the  Public  Peace  and 
the  Protection  of  Property  in  the  District  of 
Columbia,"  approved  July  8,  1898. 

By  the  return  of  the  inlendant  of  the 
workhouse  to  the  writ  of  habeas  corpus,  it  is 
stated,  "that  the  petitioner,  said  George  Fra- 
zier,  was  convicted  in  the  police  court  of  the 
District  of  Columbia  on  the  24th  day  of  Oc- 
tober, 1899,  of  the  charge  of  being  a  suspi- 
cioQs  character,  contrary  to  and  in  viola tioi> 
of  the  act  of  Congress,  approved  July  8, 1893, 
entitled  'An  Act  to  Amend,' "  etc. 

By  the  amendatory  act  of  Congress  re- 
ferred to,  appro\'ed  July  8,  1898,  the  |  8  of 
tlie  act  of  Congress  of  July  29,  1892,  was 
stricken  out  and  the  following  substituted  in 
its  place,  viz. :  "That  all  vagrants ;  all  idle 
and  disorderly  persons;  persons  of  evil  life 
or  evil  fame;  persons  who  have  no  visible 
means  of  support;  persons  repeatedly  drunk 
in  or  about  any  of  the  streets,  alleys,  roads, 
highways,  or  other  public  places  within  the 
District  of  Columbia;  persons  repeatedly 
loitering  in  or  around  tippling  houses;  all 
suspicious  persons;  all  public  prostitutes; 
and  all  persons  who  lead  a  lewd  or  lascivious 
life,  shall,  upon  conviction  thereof,  be  fined 
not  to  exceed  forty  dollars,  or  shall  be  re- 
quired to  enter  into  security  for  their  good 
behavior  for  a  period  of  six  months." 

The  arrest  and  conviction  of  the  appellee 
appear  to  have  been  upon  mere  suspicion, 
and  he  is  only  charged  with  being  a  suspi* 
cious  person  without  any  relation  whatever 
to  crime  committed  m  the  past,  or  crime  in- 
tended to  be  committed  in  the  future.  The 
suspicion  of  which  he  is  the  object  is  wholly 
undefined,  and  in  no  manner  connected  with 
any  criminal  act  or  conduct  either  of  the 
past  or  that  might  occur  in  the  future. 

By  whom  the  suspicion  is  to  be  entertained 
does  not  appear ;  whether  it  be  by  one  police- 
man or  by  several,  seems  not  to  be  regarded 
as  material ;  or  whether  it  be  a  suspicion  en- 
tertained by  one  or  more  citizens  is  by  no 
means  certain.  It  may  be  conceded  that  the 
fair  construction  of  the  statute  requires  that 
the  suspicion  must  be  in  reference  to  some  of 
the  species  or  kinds  of  vices  enumerated  in 
the  particular  section  of  the  statute,  con  tain- 
ins:  the  provision  upon  which  the  prosecu- 
tion is  founded;  but  then  the  question  is. 
With  reference  to  what  particular  vice  or 
vices  of  those  mentioned  in  the  statute  must 
the  suspicion  be  taken  to  relate?  General 
suspicion,  without  even  reference  to  a  pro- 
pejiaity  or  intent  to  commit  some  particular 
crime  or  ofTense  against  the  law  or  police  of 
the  government  must  be  conceded  to  be 
wlioliy  inoperative  and  without  effect  as  a 
definition  of  crime.  Mere  suspicion  is  no 
evidence  of  crime  of  any  particular  kind,  and 
it  forms  no  element  in  the  constitution  of 
crime. 

Suspicion  may  exist  without  even  the 
knowledge  of  the  party  who  is  the  object  of 
the  suspicion,  as  to  the  matter  of  which  he  is 
suspected.     The  suspicion  may  be  generated 
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in  the  mind  of  one  ot  more  persons  without 
even  colorable  foundation  of  truth  for  the 
siispiciou;  and  yet  the  party,  the  object  of 
tiie  suspicion,  may,  under  the  statute  upon 
which  the  prosecution  against  the  appellee 
itii9  founded,  be  seized  and  imprisoned,  tried 
and  convicted,  merely  because  some  persons 
or  police  officer  may  have  concluded  ( wheth- 
er upon  reasonable  grounds  or  not)  that  he 
wa§  a  suspicious  person.  Of  what  sur- 
pected,  and  what  degree  of  suspicion  exists, 
must  always  be  the  first  thought  that  occurs 
upon  such  a  charge  as  that  made  in  this  case. 
But  here  the  party  is  charged,  in  an  abstract 
way,  with  being  a  suspicious  person  merely, 
there  being  no  act  or  conduct  of  his,  men- 
tioned in  Uie  statute,  to  which  the  suspicion 
could  relate.  How  is  he  to  meet  such 
charge?  Suspicion,  as  a  conception  of  the 
mind,  is  well  defined  as  the  imagination  of 
the  existence  of  something  upon  little  or  no 
evidence;  doubt;  mistrust;  and  so  the  ad- 
jective term  "suspicious"  descriptive  of  the 
quality  or  condition  of  a  person,  as  well  the 
party  suspecting  as  the  party  suspected,  is 
defined,  as  apt  to  imagine  with  little  or  no 
reason;  distrustful;  liable  or  open  to  sus- 
picion ;  exciting  suspicion ;  giving  reasons  or 
grounds  to  suspect  or  imagine  ill. 

In  the  retui-n  of  the  intendant  of  the  work- 
house to  the  writ  of  habeas  corpus,  it  is 
atAted,  as  we  have  seen,  that  the  prisoner 
was  convicted  and  sentenced  upon  a  charge 
of  being  a  suspicious  character.  This  is  not 
the  same  thing  as  a  charge  of  being  a  sus- 
picious person.  The  element  of  character  is 
general  reputation  as  to  what  the  party  is 
supposed  to  be.  Character  is  in  itself  such 
reputation  as  is  generally  accredited  to  the 
party  in  the  minds  of  others,  for  good  or 
evil,  based  upon  his  general  conduct  and  hab- 
itti  of  life,  in  relation  to  those  to  whom  he 
is  best  known. 

A  suspicious  character,  however,  does  not 
constitute  crime,  nor  does  it  justify  the  gov- 
ernment in  treating  the  party  having  such 
reputation  as  a  criminal,  without  connecting 
him  with  some  criminal  act  or  conduct. 
But,  assuming  that  the  return  of  the  intend- 
tut  was  amendable,  so  as  to  make  it  confonu 
to  the  information,  and  conviction  thereon, 
It  would  seem  to  be  clear  that  the  offense 
M  described  in  the  statute,  and  in  the  infor- 
ication,  is  not  such  as  will  justify  seizure 
and  imprisonment  of  the  party  accused. 
Under  the  Constitution  of  the  United  State<», 
articles  4  and  8  of  the  Amendments,  every 
person  is  Intended  to  be  secure  in  his  person 
ajrainst  unreasonable  searches  and  seizures, 
and  against  cruel  and  unusual  punishments ; 
and  it  would  clearly  be  a  cruel  and  unnat- 
ural punishment  to  impose  fine  and  imprison- 
ment upon  a  party,  because  he  might  hap- 
pen to  be  regarded  by  some  persons  as  a  sus- 
picious person,  without  anything  more. 

In  the  legislation  of  England,  in  regard  to 
the  police  of  that  Kingdom,  we  find  a  great 
▼arietj'  of  regulations  prescribed  from  time 
to  time,  dating  back  to  the  earlier  reigns  and 
all  those  in  succession,  down  to  modern 
tim^s,  to  meet  the  requirements  of  the  then 
existing  states  of  society.  But  much  of  that 
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legislation  has  become  obsolete,  and,  from  its 
severe  restrictions  upon  the  liberties  of  the 
people,  and  the  cruel  and  unnatural  punish- 
ments inflicted,  it  has  long  since  ceased  to  be 
applicable  to  modern  society,  and  could  not 
at  this  day  be  tolerated.  The  history  of 
that  legislation  is  clearly  stated  by  Mr.  Jus- 
tice Stephen  in  the  third  volume  of  his  His- 
tory of  the  Criminal  Law  of  England,  chap. 
32,  pp.  2G3-274,  and  in  2  Broom  &  Hadley, 
Com.  4G7. 

The  statutes  now  in  force  in  England  for 
the  arrest  and  punishment  of  persona 
charged  with  idleness,  disorderly  conduct^ 
and  vagrancy,  etc.,  are  5  Geo.  TV.,  chap.  83, 
passed  in  1824,  and  the  amendatory  acts  of 
1  &  2  Vict.  chap.  38;  31  &  32  Vict.  chap. 
52;  and  32  &  33  Vict.  chap.  99.  The  statute 
of  5  Geo.  IV.  chap.  83,  was  a  revision  of  pre- 
existing statutes  upon  the  subject,  and  that 
statute  would  seem  to  have  furnished  a  gen- 
eral outline  for  legislation  of  the  same  class 
in  this  country.  By  the  4th  section  of  that 
statute,  among  other  provisions,  it  is  en- 
acted *'that  persons  found  in  or  upon  any 
dwelling  house,  warehouse,  outhouse,  etc.,  in- 
closed yard,  garden,  etc.,  for  any  unlawful 
purpose,  suspected  persons  or  reputed 
thieves,  frequenting  any  river,  canal,  or 
navigable  stream,  dock  or  basin,  or  any 
quay,  wharf,  or  warehouse  near  thereto,  or 
any  street,  etc.,  leading  thereto,  or  any  place 
of  public  resort,  or  avenue  leading  thereto, 
or  any  place  adjacent,  with  intent  to  com- 
mit felony;  and  persons  apprehended  as  idle 
and  disorderly  persons  resisting  officers  in 
their  apprehension,  and  being  subsequently 
couvicted  of  th«s  offense  charged, — shall  be 
deemed  rogues  and  vaj]fabonds,  and  may  be 
punished  by  a  single  justice,  on  the  oath  of 
one  witness,  with  imprisonment  in  the  houso 
of  correction,  with  hard  labor,  for  any  time 
not  exceeding  three  calendar  months." 

This  statute  of  George  IV.,  as  will  be  ob- 
served, does  what  our  act  of  Congress  fails 
to  do;  it  requires  the  suspicion  imputed  to 
the  party  charged  to  have  relation  to  or  con- 
nection with  certain  acts  and  conduct  of  the 
party,  and  intention  to  commit  crime. 
Without  such  relation  or  connection  the 
party  could  not  be  charged  and  convicted  aa 
being  a  rogue  and  vagabond.  But  that  stat- 
ute, with  the  definitions  and  limitations  to 
which  we  have  referred,  encountered  severe 
opposition  and  criticism  at  the  time,  because 
it  gave  arbitrary,  dangerous,  and  undefined 
powers  to  a  single  justice,  and  by  the  indis- 
creet and  malevolent  exercise  of  which  gave 
rise  to  the  most  vexatious  imprisonment  and 
subsequent  litigation.  It  was  found,  8ay» 
Mr.  Chitty  (1  Chitty,  Gen.  Pr.  623),  "that 
under  that  act  the  mere  suspicion  of  a  pro- 
pensity to  commit  a  trifling  offense  was  pun- 
ishable by  a  single  magistrate,  with  three 
calendar  months'  imprisonment,  without  the 
power  of  obtaining  release  upon  finding  the 
most  satisfactory  sureties  for  his  good  be- 
havior." Tlie  dangerous  and  arbitrary  pro- 
visions of  that  statute  have,  however,  been 
modified  by  subsequent  statutes  upon  the* 
•subject.  But  our  act  of  Congress  of  July  S,, 
1898,  being  more  arbitrary  than  the  English 
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statute  of  George  IV.,  subjects  a  party  to 
seizure  and  conviction,  to  be  followed  by  pe- 
cuniary fine  or  imprisonment,  upon  being 
charged  with  being  a  suspicious  person 
merely. 

In  support  of  the  prosecution  and  convic- 
tion ( the  case  arising  as  it  does  upon  habeas 
corpus,  and  therefore  collaterally),  it  is  con- 
tended that  there  was  no  power  or  jurisdic- 
tion in  the  court  below  to  discharge  the  pris- 
oner from  the  operation  of  the  judgment  and 
sentence  of  the  police  court;  that  the  iudg- 
ment  and  sentence  of  that  court  are  final,  and 
that  the  discharge  of  the  prisoner  from  im- 
prisonment in  the  workhouse,  to  which  he  had 
been  committed  in  execution  of  judgment, 
was  unwarranted  and  without  the  authority 
of  law.  This  contention  is  entirely  correct 
upon  the  assumption  that  the  police  court 
had  full  power  and  jurisdiction  to  take  cogni- 
zance of  the  case,  and  to  try  and  convict  the 
accused,  and  to  enter  the  judgment  and  sen- 
tence against  him  that  we  find  stated  in  the 
record,  it  is  argued, that  because  the  police 
court  has  jurisdiction  to  hear  and  determine 
prosecutions  for  the  class  of  oflfenses  enumer- 
ated in  the  act  of  Congress,  among  which 
this  alleged  ofi'ense  is  described,  that  there- 
fore the  court  had  jurisdiction  in  this 
particular  case  against  the  prisoner  to  pro- 
ceed to  try  and  pass  judgment  against  him; 
and  that  the  finding  and  judgment  of  the 
court  must  be  accepted,  in  this  collateral 
proceeding  on  habeas  corpus,  as  final  and 
conclusive;  as  well  upon  the  question  uf 
jurisdiction  of  the  court  as  upon  the  question 
of  the  guilt  of  the  party.  But  this  propo- 
sition, as  applied  to  this  particular  case, 
cannot  be  accepted  without  material  qualifi- 
cation. The  judgment  and  sentence  of  the 
police  court  are  assailed  in  this  case  upon 
the  ground  that  the  act  of  Congress,  under 
which  the  prisoner  was  convicted  and  sen- 
tenced, is,  in  respect  to  the  particular  offense 
charged,  unconstitutional,  or  is  so  indefinite, 
as  to  this  particular  offense,  as  to  be  void 
and  without  effect.  If  this  position  is  well 
taken  it  affects  the  foundation  of  the  whole 
proceeding.  For,  as  said  by  the  Supreme 
Court  in  Ex  parte  Siehold,  100  U.  S.  371,  376, 
377,  25  L.  ed.  717,  719:  "An  unconstitu- 
tional law  is  void,  and  is  as  no  law.  An  of- 
fense created  by  it  is  not  a  crime.  A  convic- 
tion under  it  is  not  merely  erroneous,  but  it 
is  illegal  and  void,  and  cannot  be  a  legal 
cause  of  imprisonment.  It  is  true,  if  no  writ 
of  error  lies,  the  judgment  may  be  final,  in 
the  sense  that  there  may  be  no  means  of  re- 
versing it.  But  personal  liberty  is  of  bo 
great  a  moment  in  the  eye  of  the  law  that  the 
judgment  of  an  inferior  court  affecting  it  is 
not  deemed  so  conclusive  but  that,  as  we  have 
seen,  the  question  of  the  court's  authority  to 
try  and  imprison  the  party  may  be  reviewed 
on  habeas  corpus  by  a  superior  court  or 
judge  having  authority  to  award  the  \vrit. 
We  are  satisfied  that  the  present  is  one  of 
the  cases  in  which  this  court  is  authorized  to 
take  such  jurisdiction.  We  think  so,  be- 
cause, if  the  laws  are  unconstitutional  and 
void,  the  circuit  court  acquired  no  jurisdic- 
tion of  the  causes.  Its  authority  to  indict 
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and  try  the  petitioners  arose  solely  upOB 
these  lawej." 

And  so  in  the  case  of  Re  Coy,  127  U.  8. 
731,  32  L.  ed.  274,  8  Sup.  Ct.  Rep.  1263,  th€ 
Supreme  Court,  by  Mr.  Justice  Miller,  said: 
"As  the  laws  of  Congress  are  only  valid  when 
thoy  are  within  the  constitutional  power  of 
that  body,  the  validity  of  the  statute  under 
which  a  prisoner  is  held  in  custody  may  be 
inquired  into  under  a  writ  of  habeas  corpus 
as  affecting  the  jurisdiction  of  the  court 
which  ordered  his  imprisonment.  And  if 
their  want  of  power  appears  on  the  face  of 
the  record  of  his  condemnation,  whether  in 
the  indictment  or  elsewhere,  the  court  which 
has  authority  to  issue  the  ^Tit  is  bound  to 
release  him."  And  to  the  same  effect  is  the 
case  of  Nielsen,  Petitioner,  131  U.  S.  176,  33 
L.  ed.  118,  9  Sup.  Ct.  Rep.  672;  indeed,  many 
other  cases  might  be  cited  in  which  the  same 
doctrine  is  fully  maintained. 

We  are,  of  course,  sensible  of  the  fact  that 
it  is  only  in  cases  where  legislative  power 
has  been   clearly  transcended   in    declaring 
that  to  be  law  which  is  not  within  legislative 
competency,  that  courts  are  justified  in  de- 
claring any  particular  provision  of  an  act 
of  Congress  void  and  without  effect;  and  es- 
pecially so  where  the  act  relates  to  matters 
within  the  District  of  Columbia,  over  which 
Congress  has  full  and  exclusive  legislative 
power.     But  there  are  certain  fundament aI 
rights  of  person  and  property,  even  in  this 
District,  that  are  beyond  the  power  of  Con- 
gress  to  disregard  or   violate.     The  rights 
secured  to  persons  and  property  by  the  4th 
and  8th  Amendments  to  the  Constitution  are 
among  such  rights.     The  power  of  Congress 
to  legislate  for  this  District,  in  matters  of 
police,   is  certainly   very  large,   and  neces- 
sarily SO;  but'there  are  certain  fundamental 
maxims  of  a  free  government  that  would 
seem  to  require  that  the  rights  of  personal 
liberty  and  private  property  should  be  held 
sacred.     At  least,  no  court  of  justice  in  thi-j 
country   would   be  warranted   in   assuming 
that  power  to  violate  and  disregard  thc-m 
lurked  under  any  general  grant  of  legislative 
authority,  or  ought  to  be  implied  from  any 
general  impressions  that  may  be  found   in 
any  of  the  articles  of  the  Constitution.     Wii- 
kinson  v.  Lelnnd,  2  Pet  627,  657,  7  L.  ed.  542. 
563 ;  Terrett  v.  Taylor,  9  Cranch,  43,^  L.  ed. 
650.     It  has  been  recently  well  said  by  the 
Supreme  Court  that  "the  legislature  may 
not,  under  the  guise  of  protecting  the  public 
interests,  arbitrarily  interfere  with  private 
business  or  impose  unusual  and  unnecessary 
restrictions    upon    lawful    occupations.     In 
other  words,  its  determination  as  to  what  is 
a  proper  exercise  of  its  police  powers  is  not 
final   or   conclusive,  but   is    subject    to    the 
supervision  of  the  courts."  Lawton  v.  Ste^i*^^ 
152  U.  S.  133, 139,  38  L.  ed.  385,  389, 14  Sup 
Ct.  Rep.  499.    And  if  so  in  respect  to  tht* 
rights  of  private  property,  a  fortiori  should 
it  be  so  in  respect  to  tne  personal  rights  of 
the  citizens. 

From  what  we  have  said  in  the  preeedinj* 
part  of  this  opinion,  the  necessary  condu^^ion 
is.  that  the  particular  provision  of  the 
amendatory  act  of  July  8,  1898,  dectari\i<v 
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ihat  "all  BUflpicious  personB"  could  be  ar- 
rested and  proeecuted  as  criminals,  and  upon 
o>iivicti<»i  be  fined  and  imprisoned,  is  nuga- 
tory and  without  effect^  and  therefore  Sie 
police  court  was  without  jurisdiction  to  try, 
<wnTict^  and  sentence  to  imprisonment  the 
appellee.     Of  oourse,  this  decision  has  refer- 


ence only  to  the  particular  provision  of  the 
act  of  Congress  upon  which  the  prosecution 
against  the  accused  was  based,  and  to  none 
other. 

It  follows  that  the  judgment  of  the  court 
helou)  must  he  affirmed;  and  it  is  so  ordered. 
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Thomas  Edwin  ALLAIRE,  by  Next  Friend, 
Appt,, 

V. 

St.  LUKE'S  HOSPITAL  et  al. 

(184  111.  859.) 

An  iMfAMt  liflui  not  before  blrtlt  aiicli  an 
Imdepeadent  exinteace  that  a  negligent 
Injury  to  him  will  sustain  an  action  in  his 
favor  after  he  is  bom. 

iBoffg»,  J.,  diS8ent».) 

(February  19,  1900.) 

4  PPEAL  by  plaintiff  from  a  judgment  of 
Jl  the  Appellate  Ourt,  First  District,  af- 
firming a  judgment  of  the  Superior  Court 
for  Cook  County  in  fayor  of  defendant  in  an 
action  brought  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  resulted  from 
defendant's  negligence.    Affirmed, 

Statement  by  the  Court  i 

The  amended  declaration  in  this  case, 
omitting  the  caption,  is  in  the  words  and 
figures  as  follows:  "The  said  plaintiff, 
Thomas  Edwin  Allaire,  an  infant  of  tender 
^ge>  by  Ada  A.  Allaire,  his  next  friend,  and 
Philetus  Smith,  his  attorney,  by  leave  of  the 
court  first  had,  for  amended  declaration, 
complains  of  the  said  defendants,  both  bodies 
politic  and  corporate,  and  doing  business  at 
the  city  of  Chicago,  in  said  county,  under 
and  by  virtue  of  the  laws  of  said  state,  in  a 
plea  of  trespass  on  the  case,  for  that  hereto- 
fore, to  wi^  on  or  about  the  second  day  of 
February  a.  d.  1896,  at  and  in  the  said  city, 
said  defendants  were  possessed  of  and  using 
a  certain  building  there  situate  as  a  hospitsil 
for  the  care,  curing,  and  treatment  of  sick 
persons,  and  of  ladies  therein  during  the 
time  before,  at,  and  after  accouchement  and 
parturition  and  of  convalescence  thereafter, 
and  for  the  care,  careful  treatment,  and 
medical  diligence  in  the  safe  delivery  of  in- 
fants in  ventre  sa  tn^e,  all  for  hire  and 
reward  in  that  behalf.  The  said  Ada  A.  Al- 
laire, then  within  ten  days,  as  near  as  may 
be,  for  the  natural  birth  of  plaintiff,  as  the 
«aid  defendants  then  and  there  well  knew 
and  had  knowledge,  then  and  there,  on  said 
last-named  day,  at  the  request  and  solicita- 
tion of  the  said  defendants,  for  hire  and  re- 
ward in  that  behalf  to  be  paid  by  her,  be- 


came and  was  a  patient  of  said  defendants 
in  the  said  building,  therein  to  be  carefully 
kept,    cared     for,    housed,    and     medically 
treated  until  the  birth  of  plaintiff,  and  dur- 
ing her  convalescence  thereafter,  and  for  such 
hire  and  reward  so  to  be  paid  then  and  there 
became  and  was  sudi  patient  of  defendants, 
for  the  use  and  benefit  of  plaintiff,  in  that  he 
also  should  receive  from  said  defendants  all 
due  care  and  treatment,  and  should  be  safely 
delivered  by  birth,  in  the  course  of  nature, 
without  personal  harm.     And  thereupon  it 
then  and  there  became  and  was  the  duty  of 
defendants   to    carefully   and    comfortably 
house,  shelter,  and  keep  the  said  Ada  A.  Al- 
laire in  said  building,  and  to  extend  to  and 
bestow  upon  her  person  great  care  and  dili- 
gence before,   during,  and  after  plaintiff's 
birth, — all  this  for  the  well-being  of  the  said 
Ada  A.  Allaire,  as  also  for  the  l^nefit  of  the 
plaintiff,  to  the  end  and  purpose  that  he 
also  should  receive  great  and  due  care  from 
said  defendants,  and  be  naturally  bom  of 
his  mother,  without  injury  or  harm  to  his 
person.    And  the  plaintiff  further  avers  that 
before,  on,  and  after  the  day  first  aforesaid, 
at  and  in  the  said  building,  the  said  defend- 
ants were  possessed  of  and  using  a  certain 
elevator,  so  called,  for  the  conveyance  of  pa- 
tients therein  through  a  shaft  from  one  floor 
of  said  building  to  other  floors  therein,  and 
the  said  Ada  A.  Allaire,  then  being  such  pa- ' 
tient,  as  aforesaid,  on  said  day  last  named, 
and  in  obedience  to  defendants'  request  and 
direction  so  to  do,  entered  into  such  elevator, 
and   upon  the   floor  thereof,  and  then   and 
there  sat  down  upon  a  common,  all-wooden 
chair    on    said    floor,  that    had  there   been 
placed  in  its  then  position  by  defendants,  to 
be  carried  and  elevated  thereon  from  the  sec- 
ond floor  of  said  building  to  the  floor  of  the 
obstetrical   department   thereof   above   said 
second   floor,  she   then  and   there  being  as- 
sured by  defendants  that  it  was  and  would 
be  perfectly  safe  for  her  to  be  seated  in  said 
chair  in  its  then  position,  to  be  carried  up- 
ward in  said  elevator,  and  that  no  harm 
could  come  to  her  for  so  doing;  defendants 
then  and  there  well  knowing  that  said  Ada 
A.  Allaire  was  then  and  there  near  to  con- 
finement for  the  natural  birth  of  plaintiff 
And  thereupon  it  became  and  was  the  duty 
of  defendants  to  have  and  keep  said  elevator 
and  shaft,  and  each  and  every  part  thereof. 


XoTE. — ^The  cases  npon  this  subject  have 
lieretofore  been  very  rare,  and  those  that  have 
occorred  are  practically  all  set  out  in  the  report 
as  given  above.  As  shown  by  the  dissenting 
opinion,  there  is  an  argument  on  both  sides 
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of  the  question,  and  the  litigation  involving 
the  point  is  lilsely  to  be  more  prolific  In  the 
future,  so  as  to  make  this  decision  an  impor- 
tant one. 
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in  a  proper,  safej  and  secure  condition,  and 
keep  the  said  mother  of  plaintiff  and  the 
plaintiff  aal'ely  and  without  personal  harm 
or  injury  in  the  use  and  enjoyment  thereof, 
and  to  so  place  and  condition  the  said  moth- 
er therein  and  upon  said  floor  and  chair  as 
that  neither  she  nor  the  plaintiff,  then  in 
ventre  sa  m^re,  should  in  any  way  be  in- 
jured or  personally  harmed  while  therein, 
and  being  carried  thereby  to  said  floor  above, 
whither  the  said  mother  was  then  and  there 
directed  by  defendants;  yet  the  defendants 
did  not  nor  would  regard  their  duty  in  that 
behalf,  but,  on  the  contrary  thereof,  negli- 

fently  and  carelessly,  at  the  place  and  on  the 
ay  last  named,  and  when  and  while  the  said 
mother  of  plaintiff,  with  all  due  care  on  her 
part,  was  then  and  there  so  conditioned  and 
seated  in  said  chair,  and  being  rapidly  car- 
ried upward  in  said  elevator,  failed  and  neg- 
lected to  have  and  keep  said  shaft,  elevator, 
and  chair  in  a  safe  and  secure  condition  and 
position,  and  to  have  and  keep  the  car  of  the 
said  elevator  inclosed,  and  then  and 
there  carelessly,  negligently,  and  heed- 
lessly failed  to  properly  load  and  operate 
said  elevator,  and  did  then  and  there  so  care* 
leasly  and  negligently  operate  the  same  that 
when  and  while  the  said  Ada  A.  Allaire  was 
so  being  rapidly  carried  upward  therein  and 
thereon  the  top  of  said  chair  suddenly  and 
with  great  force  struck  a  projection  in  and 
on  the  side  of  said  shaft,  whereby  said  chair, 
with  said  mother  thereon  sitting,  was  in- 
stantly and  Nvith  great  power  crushed  to  the 
floor  of  said  elevator  car,  the  said  car  then 
and  there  being  uninclosed  and  open,  and 
said  mother  of  plaintiff  and  the  plaintiff 
then  and  there  with  great  force  and  violence 
thrown  and  hurled  from  and  off  said  chair 
to  the  floor  of  said  car  and  to  the  edge  of  said 
lloor  opposite  said  chair,  and  by  reason 
thereof  and  the  swift  upward  motion  of  said 
elevator  air  the  left  limb  of  said  mother  was 
•then  and  there  and  thereby  thrown  and  caught 
between  the  edge  of  said  floor  and  a  projec- 
tion in  said  shaft,  and  was  then  and  thereby 
greatly  cut,  mangled,  bruised,  and  the  bones 
thereof  broken,  and  said,mother  greatly  and 
grievously  bruised,  hurt,  jammed,  and 
wounded  in  her  left  hip,  thigh,  side,  and 
body,  and  other  great  personal  injuries,  by 
reason  of  said  negligence  of  defendants,  said 
Ada  A.  Allaire  then  and  thereby  received  and 
sustained,  and  that  said  mother,  by  reason 
of  her  said  personal  injuries,  and  the  man- 
ner, wajy  and  time  in  which  the  same  were 
so  received  and  sustained,  was  then  and 
there  put  in  great  terror  and  fear  that  death 
was  then  for  herself  and  plaintiff  unborn,  so 
that  and  thereby,  and  as  the  direct,  proxi- 
mate, and  natural  cause  of  said  injuries  to 
his  said  mother,  said  plaintiff  was  then  and 
there,  and  by  reason  of  defendants*  said  neg- 
ligence, greatly  injured,  strained,  bruised, 
wounded  in  his  left  limb,  left  side,  left  hip, 
left  arm,  and  left  hand,  so  that  at  his  birth, 
on  the  sixth  day  of  February,  A.  D.  1886,  his 
left  foot,  left  limb,  left  side,  and  left  hand 
were  and  became,  and  hitherto  have  been  and 
still  are,  wasted,  withered  and  atrophied, 
and  his  said  foot  smaller  than  natural  by 
48  L.  R.  A. 


more  than  one  half,  and  made  thereby  to 
turn  inward  and  the  sole  thereof  upward, 
and  his  said  limb  shorter  than  natural  by 
more  than  4  inches,  and  his  said  hip,  side, 
and  arm,  by  reason  of  said  negligence  and  in- 
juries, became  and  are  made  shrunken,  at- 
rophied, and  paralytic,  and  his  said  limb 
without  flesh  thereon,  and  from  thence  hith- 
erto have  so  been  and  still  are,  and  said 
plaintiff  thereby  greatly  and  sadly  crippled 
for  life ;  and  in  endeavoring  to  be  cured  and 
healed  of  hid  said  injuries  has  laid  out  and 
expended  the  sum  of  two  thousand  dollars 
($2,000)  and  more  (the  said  Ada  A.  Allaire 
having  heretofore,  for  a  valuable  considera- 
tion, settled  with  the  said  defendants  for 
and  released  them  from  all  damstges  for  said 
injuries  to  herself  alone) ;  to  the  damage  of 
plaintiff  in  the  sum  of  fifty  thousand  dollars 
($50,000),  and  therefore  he  brings  his  suit," 
etc.  The  general  demurrer  was  filed  by  the 
defendants,  which  was  sustained  by  the  court, 
and  judgment  was  rendered  for  the  defend- 
ants. An  appeal  was  thereupon  taken  to 
the  appellate  court,  where  the  judgment  of 
the  lower  court  has  been  affirmed.  The  pres- 
ent appeal  is  from  such  judgment  of  affirm- 
ance. 

Mr,  Philetus  Smitli,  for  appellant: 

If  actual  parturition  be  indispensable  be- 
fore a  cause  of  action  can  accrue,  then  it 
would  matter  not  how  wilful  and  wicked  the 
injury  to  Uie  child  in  uteio  might  be. 

Whenever  a  child  in  utero  is  so  far  ad- 
vanced in  prenatal  age  as  that,  should  par- 
turition occur  at  such  age,  such  child  oould 
and  would  live  separable  from  the  raother 
and  grow  into  the  ordinary  activities  of  life. 
it  would  have  a  right  of  action  for  any  per- 
sonal injuries  wantonly  or  n^ligently  in- 
flicted upon  it  at  such  age. 

American  Text-Book  of  Obstetrics,  ed. 
1805,  p.  925;  2  Witthaus  &  Becker's  Medical 
Jurisp.  (1894)  pp.  378  et  8eq.;  Thellusson 
V.  Woodford,  4  Ves.  Jr.  227. 

life  is  the  immediate  gift  of  God,  a  right 
inherent  by  nature  in  every  individual ;  and 
it  begins,  in  contemplation  of  law,  as  soon 
as  the  infant  is  able  to  stir  in  its  mother ^s 
womb. 

1  Bl.  Com.  130. 

A  child  in  utero  is  considered  as  living  for 
its  own  benefit,  but  not  to  a  fixed  period  of 
time. 

Blasson  v.  BUisson,  2  De  G.  J.  &  S.  665. 
.  A  child  quick  in  utero  is  a  person  in  being. 

Phillips  V.  Herron,  65  Ohio  St.  478,  45  N. 
E.  720;  Turley  v.  Turley,  11  Ohio  St.  173; 
McArthur  v.  Scott,  113  U.  S.  340,  28  L,.  ed. 
1015,  5  Sup.  Ct.  Rep.  652. 

Under  Lord  Campbell's  act  so  called,  9  and 
10  Vict.  chap.  93,  an  infant  may  claim  com- 
pensation for  the  death  of  a  relative,  though 
the  death  occurred  while  the  infant  w^s  *:n 
ventre  sa  mdre. 

The  George  &  Richard,  L.  R.  3  Adm.  ft 
Eccl.  Rep.  466;  Blake  v.  Midland  R.  Co,  L, 
R.  18  Q.  B.  Div.  93.  See  also  Nelson  v.  0<ii- 
veston,  IT,  d  S,  A.  R.  Co,  78  Tex.  621,  11  l^ 
L.  R.  A.  391,  14  S.  W.  1021. 
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To  kill  a  child  in  its  mother's  womb  is 
DOW  no  murtlerj  but  a  great  misprision ;  but 
if  the  child  be  born  alive,  and  die  by  reason 
of  the  potion  or  bruises  it  received  in  the 
womb,  it  seems  by  the  better  opinion  to  be 
murder  in  such  as  administered  or  gave 
them. 

4  Cooley*8  Bl.  Com.  p.  197. 

Mr.  Iiynden  Evans,  for  appellees: 

There  is  no  statute  nor  an^  common-law 
autlority  to  sustain  this  action. 

DUtrich  v.  'S orthamptony  138  Mass.  14,  52 
Am.  Kep.  422 ;  Walker  v.  Great  Northern  R. 
Co.  It.  28  L.  R.  C.  L.  69 ;  Francis,  Legal 
Maxims,  Preface. 

The  alleged  analogy  in  chancery  is  inap- 
plicable. 

Grotius,  de  Equitate,  §  3 ;  Heard  v.  Stan- 
ford,  Cas.  *.  Talb.  173;  Pom.  Eq.  Jur.  9  425; 
Story,  Eq.  Jur.  §  616;  10  &  11  Wm.  III., 
chap".  16;  Palmer  v.  Cracroft,  2  Vern.  680. 

The  alleged  analogy  from  criminal  law  is 
inapplicable. 

Hale,  P.  C.  433 ;  Rex  v.  Enoch,  5  Car.  &  P. 
539;  Rex  v.  Brain,  6  Car  &  P.  349;  Rea  v. 
Poulton,  5  Car.  &  P.  329;  4  Bl.  Com.  198; 
Year  Books,  1  Edw.  III.  23,  pi.  18;  Fiteher- 
bert,  Abr.  pi.  4;  1  FleU,  Com.  chap.  35,  §  3; 
Crim.  Code,  |  3. 

The  alleged  analogy  from  civil,  eccle&iasti- 
eal.  and  admiralty  law  is  inapplicable. 

Wharton,  Neg.  ed.  1874,  §§  9a,  10;  Bene- 
dict, American  Admiralty,  58,  S§  111-113. 

The  declaration  fails  to  show  any  legal 
duty  of  the  defendants,  as  a  hospital,  to  the 
plaintiff,  or  any  breach  thereof. 

Feoffees  of  HerioVa  Hospital  v.  Rosa,  12 
Clark  3l  F.  607 ;  Union  P,  R.  Co.  v.  Artist,  19 
U.  S.  App.  612,  60  Fed.  Rep.  365,  9  C.  C  A. 
14,  23  L.  R.  A.  581 ;  Holliday  v.  8t.  Leonard, 
11  C.  B.  N.  8.  192;  Qooch  v.  Association  for 
Relief  of  Aged  Indigent  Females,  109  Mass. 
507:  AIcDonald  v.  31a$sachusetts  General 
Hospital,  120  Mass.  432,  21  Am.  Rep.  529; 
Hunhea  v.  Monroe  County,  147  N.  Y.  49,  39 
L.  k.  A.  33,  41  N.  E.  407 ;  Williamson  v. 
Louisville  Indiistrial  School  of  Reform,  95 
Kj.  251,  23L.  R.  A.  200,  24  S.  W.  1005; 
Dfjirnes  v.  Harper  Hospital,  101  Mich.  555, 
25  L.  R.  A.  602,  60  N.  W.  42;  Joel  v. 
Woman's  Hospital,  89  Hun,  73,  35  N.  Y. 
Supp.  37. 

Per  Curiam  s 

In  deciding  this  case  the  appellate  court 
delivered  the  following  opinion: 

"The  action  is  not  ^ven  by  any  statute, 
and,  if  maintainable,  it  must  be  so  hj  the 
common  law,  and  therefore  the  question  is 
whether,  at  common  law,  the  action  can  be 
mftintaincd.  Had  the  plaintiff,  at  the  time  of 
the  alleged  injury,  in  contemplation  of  the 
eommon  law,  such  distinct  and  independent 
existence  that  he  may  maintain  the  action, 
or  was  he,  in  view  of  the  common  law,  a  part 
of  his  mother?  If  the  former,  it  would  seem 
the  action  can  be  maintained,  but,  if  the  lat- 
ter, not:  because,  if  a  part  of  hi^ mother,  the 
injury  was  to  her,  and  not  to  the  plaintiff. 

"'Appellant's  counsel  has  argxied  the  case 
learnedly,  and  with  not  a  little  industry,  but 
has  cited  only  two  cases  in  which  it  was  at- 
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tempted  to  maintain  actions  involving  llio 
question  presented  here,  namely,  Dietrich  v. 
yjrtfMmpton,  138  Mass.  14,  52  Am.  Rep. 
422  (decided  in  1884),  and  Walker  v.  GreaP 
Northern  R.  Co.  Ir.  L.  K.  28  C.  L.  69  (de- 
cided in  1891 ) .  In  the  former  case  the  f acts- 
were  that  the  mother,  when  advanced  four 
or  five  months  in  pregnancy,  slipped,  and 
fell,  by  reason  of  a  defect  in  the  highway,  the* 
consequence  of  which  was  a  miscarriage.- 
The  plaintiff  was  alive  when  delivered,  but- 
was  too  little  advanced  in  foetal  life  to  sur^ 
vive  its  premature  birth.  The  action  was 
brought  by  the  administrator  of  the  deceased 
infant  under  a  statute  authorizing  an  action 
for  the  benefit  of  the  mother  or  next  of  kin. 
The  trial  nnd  supreme  courts  both  held  that 
the  action  could  not  be  maintained,  the  lat- 
ter court  saying:  'Taking  all  of  the  fore- 
going considerations  into  account,  and,  fur- 
ther, that,  as  the  unborn  child  was  a  part 
of  the  mother  at  the  time  of  the  injury,  any 
damage  to  it  which  was  not  too  remote  to  be 
recovered  for  at  all  was  recoverable  by  her, 
we  think  it  clear  that  the  statute  sued  upon 
does  not  embrace  the  plaintiff's  intestate 
within  its  meaning.'  In  Walker  v.  Great 
Northern  R.  Co.,  the  statement  of  claim  was, 
substantially,  that  Annie  Walker,  mother  of 
the  plaintiff,  while  auick  with  child,  became 
a  pfluBsenger  on  the  defendant's  railway,  and 
was  so  received  by  the  defendant,  and  that 
the  defendant  so  carelessly  and  negligently 
conducted  itself  in  carrying  said  Annie 
Walker  and  in  managing  its  railway  that 
the  plaintiff  was  thereby  injured,  crippled, 
and  deformed.  A  demurrer  was  sustained 
to  the  statement  of  claim,  all  the  judges  con- 
curring in  the  opinion  that  it  was  defective 
in  not  showing  a  contractual  relation  be- 
tween the  plaintiff  and  the  railway  company, 
but  merely  averrinjf  a  contract  betwe<»n  the 
mother  of  the  plaintiff  and  the  company. 
The  question,  however,  whether  such  an  ac- 
tion could  be  maintained  by  an  infant  in  its 
mother's  womb  at  the  time  of  the  alleged  in- 
jui-y  could,  under  any  circumstances,  be 
maintained,  was  discussed  elaborately,  and 
with  great  learning,  both  by  court  and  coun- 
sel. O'Brien,  Ch.  J.,  after  discussing  the 
question,  expressly  declined  to  commit  him- 
self by  an  opinion,  leaving  it,  as  he  said,  'an 
open  question,'  so  far  as  he  was  concerned. 
Harrison,  J.,  while  basing  his  decision  on  the 
insufficiency  of  the  statement  of  claim,  says, 
in  his  opinion:  'When  the  accident  oc- 
cuired,  on  the  12th  of  June,  the  plaintiff 
was  still  unborn,  and  had  no  existence  apart 
from  her  mother,  who  was  the  only  person 
whom  the  defendants  contracted  to  carry  on 
their  line,'  etc  Johnson,  J.,  in  his  opinion, 
says:  *As  matter  of  fact,  when  the  act  of 
negligence  occurred  the  plaintiff  was  not  in 
esse, — was  not  a  person,  or  a  passenger,  or  a 
human  being.  Her  age  and  her  existence  are 
reckoned  from  her  birth,  and  no  precedent 
has  been  found  for  this  action.'  Again,  com- 
menting on  the  claim  of  liability,  the  same 
learned  judge  says :  'If  it  did  not  spring  out 
of  contract,  it  must,  I  apprehend,  have 
arisen  (if  at  all),  from  the  relative  situa- 
tion and  circumstances  of  the  defendants 
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and  plaintiff  at  the  time  of  the  occurrence  of 
<^e  act  of  negligence.  But  at  that  time  the 
plaintiff  had  no  actual  existence, — was  not 
a  human  being,  and  was  not  a  passenger, — ^in 
fact,  as  Lord  Coke  says,  the  plaintiff  was 
then  pars  viscei'um  matris,  and  we  have  not 
been  referred  to  any  authority  or  principle 
to  show  that  a  legal  duty  has  ever  been  held 
to  arise  towards  that  which  is  not  in  ease 
in  fact,  and  has  only  a  fictitious  existence  in 
law,  so  as  to  render  a  n^ligent  aot  a  breach 
of  that  duty.'  O'Brien,  J.,  in  his  opinion, 
says  of  the  action:  'It  is  admitted  that  such 
a  thing  was  never  heard  of  before,  and  yet 
the  circumstances  which  would  give  rise  to 
such  a  claim  must  at  one  time  or  another 
have  existed.'  In  Dietrich  v.  'Northampton, 
138  Mass.  14,  52  Am.  Rep.  422,  the  court 
says :  'But  no  case,  so  far  as  we  know,  has 
ever  decided  that,  if  the  infant  survived,  it 
could  maintain  an  action  for  injuries  re- 
ceived by  it  while  in  its  mother's  womb.' 

"Appellant's  counsel  substantially  admits 
that  there  is  no  precedent  for  the  action. 
While  .it  is  true  that  this  is  not  conclusive 
that  the  action  may  not  be  maintained,  yet, 
in  view  of  the  fact  that,  as  said  by  Mr.  Asso- 
ciate Justice  O'Brien,  similar  circumstances 
must  have  before  occurred,  it  is  entitled  to 
great  weight,  especially  when  the  right  to 
maintain  the  action  is,  to  say  the  least,  doubt' 
ful.  Mr.  Associate  Justice  O'Brien,  in  Walk- 
er V.  Great  Northern  R,  Co,,  says:  'The  law 
is,  in  some  respects,  a  stream,  that  gathers  ac- 
cretions, with  time,  from  new  relations  and 
conditions.  But  it  is  also  a  landmark  that 
forbids  advance  on  defined  rights  and  en- 
gagements ;  and,  if  these  are  to  be  altered, — 
if  new  rights  and  engagements  are  to  be  cre- 
ated,— that  is  the  province  of  legislation  and 
noj;  of  decision.'  In  this  we  fully  concur. 
Q^t  a  child  before  birth  is,  in  fact,  a  part 
ofthe  mother,  and  is  only  severed  from  her 
at  birth,  cannot,  we  think,  be  successfully 
disputed.  The  doctrine  of  the  civil  law  and 
the  ecclesiastical  and  admiralty  courts, 
therefore,  that  an  unborn  child  may  be  re- 
garded as  in  esse  for  some  purposes,  when  for 
its  benefit,  is  a  mere  legal  fiction,  which,  so 
fas  as  we  have  been  able  to  discover,  has  not 
been  indulged  in  by  the  courts  of  common 
law  to  the  extent  of  allowing  an  action  by  an 
infant  for  injuries  occasioned  before  its 
birth.  If  the  action  can  be  maintained,  it 
necessarily  follows  that  an  infant  may  main- 
tain an  action  against  its  own  mother  for  in- 
juries occasional  by  the  negligence  of  the 
mother  while  pregnant  with  it.  We  are  of 
opinion  that  the  action  will  not  lie.  The 
judgment  will  be  affirmed." 

We  concur  in  the  foregoing  views,  and  in 
the  conclusion  reached  by  the  appellate 
court.  Accordingly,  the  judgment  of  the 
Appellate  Court  is  affirmed, 

Boess,  J.,  dissenting: 

It  may  be  conceded  no  case  adjudicated  at 
the  common  law  can  be  found  wherein  a 
plaintiff  was  awarded  damages  for  injuries 
inflicted  upon  his  person  while  in  the  womb 
of  his  mother.  But  an  adjudicated  case  is 
not  indispensable  to  establish  a  right  to  re- 
cover under  the  rules  of  the  common  law. 
48  L.  R.  A. 


Lord  Mansfield  declared:     "The  law  of  £ng< 
land  he  observed,  would  be  an  absurd  sci- 
ence were  it  founded  upon  precedents  <Hily. 
Precedents,"  he  observea,  "were  to  illustrate 
principles,  and  to  give  them  a  fixed  certain- 
ty."    1  Kent»  Com.  477.     In  speaking  of  the 
establishment  and  growth  of  rights  at  the 
coumion  law,  Mr.  Cooley,  in  his  work  on 
Torts    (pp.  13-15),  said:     "The  nrocess  of 
growth  has  bq^n  something  like  the  follow- 
ing:    Every  principle  declared  by  a  court  in 
giving  judgment  is  supposed  to  be  a  principle 
more  or  less  general  in  its  application,  and 
which  is  applied  under  the  facts  of  the  case, 
because,  in  the  opinion   of   the  court,  the 
facts  bring  the  case  within  the  principle. 
The  case  is  not  the  measure  of  the  principle. 
It  does  not  limit  and  confine  it  within  the 
exact  facts,  but  it  furnishes  an  illustration 
of  the  principle,  which,  perhaps,  might  still 
have  been  applied  had  some  of  the  facts  been 
different.    Thus,  one  by  one,  important  prin- 
ciples become  recognized  through  adjudica- 
tions which  illustrate  them,and  which  consti- 
tute authoritative  evidence  of  what  the  law  is 
when  other  cases  shall  arise.    But  cases  are 
seldom  exactly  alike  in  their  facts.    They  are, 
on  the  contrary,  infinite  in  their  diversities; 
and,  as  numerous  controversies  on  differing 
facts  are  found  to  be  within  the  reach  of  the 
same  general  principle,  the  principle  seems  to 
grow  and  expand,  and  does  actually  become 
more  comprehensive,  though  so  steadily  and 
insensibly,  under  legitimate  judicial  treat- 
ment, that  for  the  time  the  expansion  passes 
unobserved.     But   new   and   peculiar   cases 
must  also  arise  from  time  to  time,  for  which 
the  courts  must  find  the  governing  principle, 
and  these  may  either  be  referred  to  some 
principle  previously  declared,  or  to  some  one 
which  now,  for  the  first  time,  there  is  occa- 
sion to  apply.     But  a  principle  newly  ap- 
plied is  not  supposed  to  be  a  new  principle. 
On  the   contrary,  it  is   assumed  that   from 
time    immemoriiil '  it    has    constituted     a 
part  of  the  common  law  of  the  land,  and  that 
it  has  only  not  been  applied  before  because  no 
occasion  has  arisen  for  its  application."     At 
the  common  law,  actions  were  maintainable 
to  recover  damages  occasioned  by  injuries  to 
the  person  of  the  plaintiff,  whether  inflicted 
intentionally  or   through  the   negligence    of 
the  defendant.    The  governing  principle  il- 
lustrated by  such  cases  is  that  the  common 
law,  by  way  of  damages,  gave  redress  for  per- 
sonal injuries  inflicted  by  the  wrong  or  neg- 
lect of  another.     The  case  disclosed  by  the 
declaration  under  consideration  is  embraced 
within  the  limits  of  the  principle  thus   rec- 
ognized, and  it  is  clear  recovery  could  have 
been  maintained  at  common  law  unless  the 
fact  the  plaintiff  was  unborn  when  Uie  al- 
leged injuries  were  inflicted  would  have  op« 
erated  to  deny  a  right  of  action.     The  &rgu> 
ment  is  that  at  the  common  law  an  unborn 
child  was  but  a  part  of  the  mother,  and  had 
no  existence  or  being  which  could  be    the 
subject-mat^r  of  injury  distinct  from    the 
mother,  and  that  an  injury  to  it  was  but  nu 
injury  to  the  mother;  that  in  such  case  there 
was  but  one  person,— one  life, — that  of  the 
mother.    A  foetus  in  the  womb  of  the  motU- 
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er  may  well  be  regarded  as  but  a  part  of  the 
bowels  of  the  mother  during  a  portion  of 
the  period  of  gestation;  but  if,  while  in  the 
womb,  it  reaches  that  prenatal  age  of  via- 
bility when  the  destruction  of  the  life  of  the 
mother  does  not  necessarily  end  its  existence 
tlso,   and   when,  if    separated  prematurely, 
and  by  artificial  means,  from  the  mother,  it 
would  be  so  far  a  matured  human  being  ss 
that  it  would  live  and  grow,  mentally  and 
physically,  as  other  children  generally,  it  is 
but  to  deny  a  palpable  fact  to  l.rgue  there 
is  but  one  life,  and  that  the  life  of  the  moth- 
er.   Medical  science  and  skill  and  experience 
have  demonstrated  that  at  a  period  of  ges- 
tation in  advance  of  the  period  of  parturi- 
tion the  fcetus  is  capable  of  independent  and 
separate  life,  and  that,  though  within  the 
hdAy  of  the  mother,  it  is  not  merely  a  part 
of  her  body,  for  her  body  may  die  in  all  of 
its  parts  and  the  child  remain  alive,  and  capa^ 
able   of   maintaining   life,    when   separated 
from  the   dead   body  of  the  mother.     If  at 
that  period  a  child  so  advanced  is  injured  in 
its  limbs  or  members,  and  is  bom  into  the 
living  world  suffering  from  the  effects  of  the 
injury,  is  it  not  sacrificing  truth  to  a  mere 
theoretical  abstraction  to  say  the  injury  was 
not  to  the  child,  but  wholly  to  the  mother? 
A  child  in  ventre  aa  m^e  was  regarded  at 
the  common  law  as  in  ease  from  the  time  of 
conception  for  the  purpose  of  taking  any  es- 
tate, whether  by  descent  or  devise,  or  under 
the  statute  oi  distribution,  if  ttie  infant  was 
bora  alive  after  such  a  period  of  foetal  ex- 
istence that  its  continuance  in  life  was  or 
might  be   reasonably  expected.     10  Am.   & 
Eng.  Enc  Law,  p.  624;  Co,  Litt.  36.     Blade- 
Etone,  after  declaring  the  right  of  personal 
security  to  be  an  absolute  right,  says:     "The 
right  of  personal  security  consists  in  a  per- 
son's legal  and  uninterrupted  enjoyment  of 
his  life,  his  limbs,  iiis  body,  his  health,  and 
his  reputation.     Life  is  the  immediate  gift 
of  GJod, — a  right  Inherent  by  nature  in  every 
individual;  and  it  b^ins,  in  contemplation 
of  law,  as  soon  as  an  infant  is  able  to  star  in 
the  mother's  womb.     For,   if  a   woman   is 
quick  with  child,  and  by  a  potion  or  other- 
wise killeth  it  in  her  womb,  or  if  any  one 
beat  her,   whereby   the  child  dieth   in  her 
body,  and  she  is  delivered  of  a  dead  child, 
this,  though  not  murder,  was,  by  the  ancient 
law,    homicide   or    manslaughter."     [1    Bl. 
Com.  •129,  139].    Though  it  was  the  rule  of 
the  common  law  if  one  should  unlawfully 
beat    a    woman    pregnant   with    child,    and 
thereby  cause  the  child  to  die  in  the  body  of 
the  mother,  the  crime  was  not  deemed  to  be 
murder,  but  the  ancient  crime  of  homicide  or 
manslaughter,  still  the  doctrine  of  the  com- 
mon law  was,  if  the  child  should  not  die  in 
the  womb  of  the  mother,  but  should  be  born 
alive,  and  should  afterwards  die  in  conse- 
quence of  the  assault  while  in  the  womb  of 
the  mother,  the  offense  was  deemed  to  be 
murder.     3  Co.  Inst.  50;    [Beale  v.  Beale] 
1  P.  Wms.  246.     If,  in  the  contemplation  of 
the  common  law,  life  begins  as  soon  as  the 
infant  is  able  to  stir  in  the  mother's  womb, 
and  that  an  injury  inflicted  upon  an  infant 
while  in  the  womb  of  the  mother  shall  be 
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deemed  murder  if  the  infant  survive  the 
wound  during  prenatal  life,  but  succumbs  to 
it,  and  dies  from  it  after  being  born,  and  if 
every  legitimate  infant  in  ventre  sa  mere  is. 
to  be  deemed  as  born  for  all  purposes  benefi- 
cial to  the  child,  why  should  it  be  supposed 
the  common  law  would  have  denied  to  an  in- 
fant born  alive  the  right  to  recover  damages 
for  the  injury  inflicted  upon  it  while  in  the 
womb  of  the  mother?  Had  such  injury, 
though  inflicted  on  the  child  while  in  the 
mother's  womb,  been  sufficient  to  cause  the 
death  of  the  infant  after  it  had  been  born 
alive,  the  common  law  would  have  r^arded 
the  injury  as  having  been  inflicted  upon  a 
human  being,  and  punished  the  perpetrator 
accordingly;  and,  that  being  true,  why 
should  the  infant  which  survives  be  denied 
the  right  to  recover  damages  occasioned  by 
the  same  injury?  In  the  case  at  bar  the  in- 
fant, when  the  injury  was  inflicted,  had,  as 
the  declaration  alleged,  reached  that  ad- 
vanced stage  of  fcetal  life  which  would  have, 
according  to  the  experience  of  mankind,  and 
according  to  the  medical  learning  of  the  age, 
endowed  it  with  such  vitality  and  vigor,  and 
with  members  and  faculties  so  far  complete 
and  mature,  that  it  could  have  maintained 
independent  life,  and  the  death  of  the  mother 
would  not  have  deprived  it  of  life.  It  is  but 
natural  justice  that  such  an  infant,  if  boru 
alive,  should  be  allowed  to  maintain  an  ac- 
tion in  the  courts  for  injuries  so  wrongly 
committed  upon  its  person  while  so  in  the 
womb  of  the  mother. 

Two  cases  are  much  relied  upon  as  in  op« 
position  to  this  view.  One  is  the  case  of 
Dietrich  v.  2forihampton,  138  Mass.  14,  o2 
Am.  Kep.  422.  The  facts  there  were :  A  wo- 
man four  or  five  months  advanced  in  preg- 
nancy slipped  and  fell  by  reason  of  a  defect 
in  the  highway,  in  consequence  of  which 
there  was  a  miscarriage.  The  child  was 
alive  when  delivered,  but  was  too  little  ad- 
vanced in  foBtal  life  to  survive  its  premature 
birth,  and  died  before  it  was  severed  from  its 
mother.  The  person  of  the  infant  was  not 
directly  injured  otherwise  than  by  a  com- 
munication of  the  shock  to  the  mother,  and 
it  was  held  an  action  to  recover  damages  did 
not.  accrue  to  an  administrator  of  the  child. 
This  case  can  have  little  application  here, 
for  the  reason  that  in  the  case  at  bar  it  ap- 
pears from  the  declaration  that  the  child  had 
reached  that  stage  of  foetal  life  when  it  was 
capable  of  continued  existence  independent 
of  the  mother;  that  its  person  was  injured 
within  itself,  and  it  was  afterwards  born 
alive,  and  with  sufficient  strength  and  ma- 
turity to  maintain  independent  existence, 
and  still  lives.  It  does  not  follow  from  the 
Dietrich  Case  that  the  plaintiff  in  this  cause 
should  not  be  recognized  as  capable  of  hav- 
ing a  locus  standi  in  court  to  recover  dam- 
ages for  injuries  to  his  person,  or  that  the 
supreme  court  of  Massachusetts  would  have 
so  held. 

The  other  case  is  that  of  Walker  v.  Great 
Northern  /?.  Co,  It.  L.  R.  28  C.  L.  69,  in 
which  the  facts  were:  A  woman  far  ad- 
vanced in  pregnancy  took  passage  on  defend- 
ant's railway.     There  was  an  accident  to  the 
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train,  whereby  the  mother  and  the  child  were 
eerioiuly  injured,  so  that  the  child  was  bom 
a  cripple.  The  action  was  by  the  child  to 
recover  damages,  and  on  demurrer  the  court 
held  the  suit  could  not  be  maintained.  The 
cause  could  only  have  been  sustained  on  the 
ground  the  defendant  road  had  failed  to  ob- 
serve some  duty  it  owed  to  the  child  arising 
generally  by  reason  of  its  position  as  a  com- 
mon carrier,  or  of  some  contract  with  the 
child.  The  declaration  did  not  disclose  the 
railroad  company  had  knowledge  of  the  exis- 
tence of  the  child,  or  of  the  condition  of  the 
mother,  or  that  there  was  any  contract  with 
reference  to  the  carriage  of  the  child,  or  any 
consideration  paid  for  such  carriage.  The 
ruling  of  the  court  that  the  railway  company 
was  not  answerable  to  the  child  can  have  no 
influence  adverse  to  the  plaintiff  in  the  case 
at  bar.  Here  the  appellee  hospital  knew  of 
the  condition  of  the  mother,  and  of  the  exis- 
tence of  the  plaintiff  in  her  womb,  contracted 
with  direct  reference  to  the  safety  and  care 
of  both  mother  and  child,  and  received  com- 
pensation for  the  performance  of  a  duty  to 
both.  If  in  delivering  a  child,  an  attending 
physician,  acting  for  a  compensation,  should 
wantonly  or  by  actionable  negligence  injure 
the  limbs  of  the  infant,  and  thereby  cause 
tlie  child,  although  bom  alive  and  living,  to 
be  maimed  and  crippled  in  body  or  members, 
it  would  be  abhorrent  to  every  impulse  of 
justice  or  reason  to  deny  to  such  a  child  a 
right  of  action  against  such  physician  to  re- 
cover damages  for  the  wrongs  and  injuries 
inflicted  by  such  physician.  The  appellee  cor- 
poration owed  it  as  a  duty  to  the  plaintiff, 
though  unborn,  to  bestow  due  and  ordinary 
care  and  skill  to  the  matter  of  his  preser\'a- 
tion  and  safety  before  and  at  the  time  of  his 
birth.  It  appeared  from  the  declaration 
that  that  duty  was  neglected,  and  that  the 
limbs  and  body  of  plaintiff  received  injuries 
by  reason  of  such  negligence,  and  that  his 
legs  and  arms  are  now  maimed  and  crippled 
by  reason  thereof.  Should  compensation  for 
his  injuries  be  denied  on  a  mere  theory — 
known  to  be  false — that  the  injury  was  not 
to  his  person,  but  to  the  person  of  the 
mother  ?  The  law  should,  it  seems  to  me,  be 
that  whenever  a  child  in  utero  is  so  far  ad- 
vanced in  prenatal  age  as  that,  should  par- 
turition by  natural  or  artificial  means  occur 
at  such  age,  such  child  could  and  would  live 
separable  from  the  mother,  and  grow  into 
the  ordinary  activities  of  life,  and  is  after- 
wards born,  and  becomes  a  living  human  be- 
ing, such  child  has  a  right  of  action  for  any 
injuries  wantonly  or  negligently  inflicted 
upon  his  or  her  person  at  such  age  of  viabil- 
ity, though  then  in  the  womb  of  the  mother. 
That  proposition  having  been  established, 
that  an  adjustment  of  damages  with  the 
mother  could  not  preclude  the  child  would 
naturally  and  necessarily  follow. 

The  argument  that  there  can  be  no  cer- 
tainty that  an  unborn  child  is  dead  or  alive 
when  an  injury  is  inflicted  upon  the  mother 
is  answered  by  the  allegations  of  the  declara- 
tion that  the  plaintiff  was  born  alive,  and  is 
a  living  human  being.  There  was,  therefore, 
no  uncertainty  as  to  the  fact  that  the  plain- 
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tiff  was  alive  in  the  mother's  womb  when  thi 
injuries  were  inflicted. 


Harry  GUNDLING,  Appt., 

V.  I 

City  of  CHICAGO. 
(176  III.  340.) 

1.  Cifirarettea  are  not  included  ankoas 
the  <'otl&er  provisions"  referred  to  in 
Rev.  Stat.  chap.  24,  art.  6,  i  1,  t  50,  prorld- 
\ng  for  the  regulation  by  cities  of  sales  of 
specified  articles  of  food  *'and  all  other  pro- 
visions.*' 

2.  An  ordinance  reqnirinir  a  license 
for  tbe  sale  of  cigarettes  Is  within  the 
authority  given  by  Rev.  Stat.  chap.  24,  art. 
6i  S  1>  1i  66,  authorizing  the  enforcement  of 
"all  necessary  police  ordinances,"  and  §  78, 
authorizing  all  acts  and  regulations  **which 
may  be  necessary  or  expedient  for  the  pro- 
motion of  health  or  the  suppression  of  dis- 
ease." 

8.  An  ordinance  proliibitinir  tlte  sale 
of  cigraretten  without  a  license  does  not 
violate  the  constitutional  provisions  as  to  due 
process  of  law,  or  any  constitutional  right& 

4.  An  ordinance  providinir  tl&at  tbe 
mayor  shall  irrant  licenses  In  certain 
cases  does  not  delegate  the  power  of  the  cltj 
council  to  him,  when  the  council  In  substance 
grants  the  licenses  by  authorizing  him  to  do 
BO  when  certain  conditiona  are  complied  with. 

(October  24,  1898.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Criminal  Court  for  Cook  County 
convicting  him  of  violating  an  ordinance 
against  the  sale  of  cigarettes  without  a  li* 
cense.     Affirmed, 

The  facts  are  stated  m  the  opinion. 

Mr.  Iiee  D.  Bfathias,  with  Mr.  CHarlet 
H.  Aldrich,  for  appellant : 

When  the  charter  of  municipal  corpora- 
tions or  the  general  incorporation  act  under 
which  a  city  is  organized  provides  what  pow- 
ers shall  be  exercised  by  the  common  coun- 
cil, the  enumeration  of  those  powers  implies 
the  exclusion  of  all  others. 

Rev.  SUt.  chap.  24,  §  63,  HH  50,  53,  do 
not  authorize  the  enactment  of  the  ordi- 
nance. 

Endlich,  Interpretation  of  Statutes,  S  40o : 


Note. — This  case  has  been  recently  affirmed 
by  the  Supreme  Court  of  the  United  States  In 
177  U.  S.  183,  44  L.  ed.  — ,  Advance  Sheets, 
page  G34,  20  Sup.  Ct.  Rep.  633. 

In  McGregor  v.  Cone  (Iowa)  89  L.  R.  A.  4S4. 
it  was  held  that  the  original  package  of  com- 
merce when  cigarettes  were  shipped  In  a  wooden 
box  containing  packages  of  cigarettes,  each  of 
which  was  sealed  with  an  internal  revence 
stamp,  was  the  wooden  box,  and  not  tb^ 
stamped  package.  But  in  Austin  v.  State,  101 
Tenn.  563,  the  supreme  court  of  Tennessee  held 
that  cigarettes  are  not  legitimate  articles  of 
commerce  within  the  protection  of  the  United 
States  Constitution  because  they  possess  no 
virtue,  but  are  inherently  bad,  and  only  bad. 
This  case  is  understood  to  be  pending  In  the 
Supreme  Court  of  the  United  States  on  writ  o< 
error. 
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Re  Swigeri,  119  111.  83,  59  Am.  Rep.  789,  6 
X.  E.  469;  Cairo  v.  Brosa,  101  111.  475;  Em- 
tnons  V.  Lev^istoicn,  132  111.  380,  8  L.  R.  A. 
Z2S,  24  N.  E.  58;  Cecil  v.  Green,  161  111.  265, 
32  L.  R.  A.  666,  43  N.  E.  1105;  Hoielling  v. 
Chicago,  66  111.  App.  289;  Yoaae  v.  Memphis, 
9  Lea,  294. 

The  common  council  h€is  no  authority  to 
«iiact  the  ordinance  under  the  66th  and  78th 
paragraphs  of  §  63,  chap.  24,  Rev.  Stat. 

Cairo  T.  Bro8S,  101  111.  475;  Dill.  Mun. 
Corp.  §§  316,  364;  Tiedeman,  Mun.  Corp.  § 
146;  Huesing  v.  Rock  Island,  128  111.  465,  21 
N.  E.  668;  Shuman  v.  Fort  Wayne,  127  Ind, 
109,  11  L.  R.  A.  378,  26  N.  E.  560;  Kinsley 
T.  Chicago,  124  111.  359,  16  N.  E.  260;  Em- 
mons V.  Lewistoton,  132  111.  380,  8  L.  R.  A. 
828,  24  N.  E.  58;  Barling  v.  West,  29  Wis. 
507,  9  Am,  Rep.  576;  Rev.  Stat.  1897,  chap. 
38,  9  207*,  t. 

The  common  council  of  a  municipal  cor- 
poration cannot  delegate  a  power  conferred 
upon  it  by  statute  to  one  of  its  officers,  and 
this  ordinance,  by  delegating  to  the  mayor 
the  Dower  to  determine  whether  the  license 
sfaouJd  be  issued,  became  of  no  effect  and 
void. 

Dill.  Mun.  Corp.  4th  ed.  §  96;  East  8t 
Louis  T.  Wehrung,  60  111.  28 ;  Kinmundy  v. 
Uahan,  72  111.  402;  Chicago  v.  Trotter,  136 
111.  430,  26  N.  E.  359;  Cass  v.  People  ex  rel, 
Eochersperger,  166  111.  126,  46  N.  E.  729; 
Bradford  v.  Pontiac,  165  111.  612,  46  N.  E. 
794;  Cairo  v.  Coleman,  63  111.  App.  680;  Re 
Elliott,  11  Manitoba  Ll  Rep.  358. 

The  ordinance  in  question  and  the  judg- 
ment of  the  court  in  this  case  are  both  un- 
«onstitutional,  depriving  persons  of  liberty 
and  property  without  due  process  of  law. 

Chilvers  v.  People,  11  Mich.  49;  Shuman 
T.  Fort  Wayne,  127  Ind.  109,  11  L.  R.  A.  378, 
^6  N.  E.  560;  State  v.  Goodwill,  33  W.  Va. 
179,  6  L.  R.  A.  621,  10  S.  E.  285 ;  46  Cent.  L. 
J.  p.  166;  Tiederaan,  Mun.  Corp.  pp.  294, 
295;  Peoria  v.  Gugenheim,  61  111.  App.  371; 
Frorer  v.  People  use  of  School  Fund,  141  111. 
171,  16  L.  R.  A.  492,  31  N.  E.  395;  Ritchie  v. 
P^ple,  165  111.  98.  29  L.  R.  A.  79,  40  N.  E. 
454 ;  Ramsey  v.  People,  142  111.  380,  17  L.  R. 
A.  853,  32  N.  E.  364;  Cooley,  Const.  Lim. 
198;  Chicago,  B.  d  Q.  R.  Co.  v.  Chicago,  166 
t;.  S.  226,  41  L.  ed.  979,  17  Sup.  Ct.  Rep. 
iiSl;  I  Black,  Judgm.  §  257;  Freeman, 
Tudcm.  3d  ed.  §  624;  Ex  parte  Siebold,  100 
T;.  S.  371,  26  L.  ed.  717;  Scott  v.  McNeal, 
154  U.  S.  34,  38  L.  ed.  896,  14  Sup.  Ct  Rep. 

On  petition  for  rehearing. 

Mr.  diaries  8.  Baboock,  with  Mr. 
Cltarles  K.  Aldrich,  for  appellant: 

What  laws  may  be  properly  classed  as  in- 
-epection  laws  must  be  determined  largely  by 
the  nature  of  the  inspection  laws  of  the 
«tat«8  at  the  time  the  Constitution  was 
framed. 

.Veu?  York  v.  Compagnie  Gin4rale  Trans- 
atUpntigue,  107  U.  8.  69,  27  L.  ed.  383,  2  Sup. 
<*t-  Rep.  87. 

The  meaning  of  a  word  or  phrase  in  a  stat- 
ute may  be  determined  by  the  meaning  of 
-irior  statutes  and  the  effect  which  the  legis- 
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lature  has  given  to  such  words  and  phrases 
under  analogous  circumstances. 

23  Am.  &  Eng.  Enc.  Law,  pp.  311  et  seq. 

An  investigation  into  the  inspection  laws 
of  the  state  of  Illinois  will  show  that  never 
in  its  history  has  a  license  been  imposed  as 
a  means  of,  or  as  incidental  to,  carrying  out 
the  intention  of  these  laws. 

Messrs.  Howard  S.  Taylor  and  Oeorse 
MoA.  MUler,  for  appellee: 

The  city  of  Chicago  has  the  power  under 
the  incorporation  act  to  pass  the  ordinance 
in  question. 

Because  the  power  has^  been  expressly 
granted  by  the  legislature. 

111.  Stat.  cl.  60,  53,  art.  6,  §  1,  chap.  24; 
Chicago  Packing  d  P.  Co.  v.  Chicago,  88  111. 
221,  30  Am.  Rep.  645;  Kinsley  v.  Chicago, 
124  111.  359,  16  N.  E.  260;  Endlich,  Interpre- 
tetion  of  Stetutes,  S§  404,  405;  Re  Swigert, 
119  111.  83,  69  Am.  Rep.  783,  6  N.  E.  460; 
Standard  Diet.  Provisions;  Mooney  v.  Evans, 
41  N.  C.  (6  Ired.  Eq.)  363;  Webber  v.  Chi- 
cago,  148  111.  313,  36  N.  E.  70. 

Because  the  power,  if  not  express,  is  im- 
plied. 

111.  Stot.  cl.  53,  66,  78,  art.  6,  S  1,  chap.  24; 
Kinsley  v.  Chicago,  124  111.  359,  16  N.  E. 
260;  Chicago  d  N.  W.  R.  Co.  v.  Chicago,  148 
111.  141,  35  N.  E.  881 ;  Mather  v.  Ottawa, 
114  111.  659.  3  N.  E.  216;  People  ex  rel.  Pea- 
body  V.  Chicago  Gas  Trust  Co.  130  111.  283, 
8  L.  R.  A.  497,  22  N.  E.  798;  Elliott,  Priv. 
Corp.  §  63;  Madison  W.  d  M.  PI.  Road  Co. 
V.  Watertown  d  P.  PI.  Road  Co.  5  Wis.  173; 
Cairo  v.  Coleman,  53  111.  App.  680;  Mobile  v. 
Craft,  94  Ala.  156,  10  So.  634;  Culver  v. 
Streaior,  130  III.  238,  6  L.  R.  A.  270,  22  N. 
E.  810;  Blake  v.  Pontiac,  49  111.  App.  543; 
First  Municipality  v.  Cutting,  4  La.  Ann. 
335;  Beach,  Pub.  Corp.  988;  Horr  k  B.  Mun. 
Pol.  Ord.  pp.  17,  199. 

The  city  of  Chicago  has  power  to  author- 
ize its  mayor  to  issue  the  license  as  pro- 
vided by  the  ordinance. 

Swarth  v.  People  ex  rel.  Paxton,  109  111, 
624;  Horr  &  B.  Mun.  Pol.  Ord.  pp.  14,  202. 

Neither  the  ordinance  nor  the  judgment  of 
the  court  below  is  unconstitutional. 

Braun  v.  Chicago,  110  111.  186. 

Phillips,  J.,  delivered  the  opinion  of  the 
court: 

This  cose  was  tried  on  an  agreed  state- 
ment of  facts,  which  showed  that  the  city 
of  Chicago,  by  its  city  council,  adopted  an 
ordinance  which  provides,  by  §  1,  tnat  the 
mayor  shall,  from  time  to  time,  grant 
licenses  authorizing  the  sale  of  cigarettes. 
It  further  provides  what  formalities  shall 
be  observed  by  the  applicant  in  making  his 
application,  such  as  a  bond  to  obey  the  laws, 
afUdavit  of  good  character  and  reputation, 
etc.,  and  gives  to  the  mayor  a  discretion  to 
determine  whether  a  license  shall  be  issued. 
Section  2  provides  for  a  license  fee  of  $100 
per  year,  and  that  no  license  shall  be  granted 
to  sell  cigarettes  within  200  feet  of  a 
sclioolhouHe.  Section  3  provides  that  every 
license  granted  shall  be  at  the  rate  of  $100 
per  year.  Section  4  grants  the  power  to  the 
mayor  to  revoke  any  license  for  cause.     Sec- 
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tions  6  and  6  provide  the  manner  of  selling 
cigarettes.  Section  7  makes  the  commis- 
81  oner  of  health  the  general  supervisor  and 
inspector  to  see  that  the  sale  of  cigarettes 
is  carried  on  according  to  law.  Section  S 
prescribes  the  penalty  for  the  violation  of 
the  terms  of  the  ordinance.  Section  9  is 
that  the  ordinance  shall  be  in  force  after  its 
due  passage  and  publication.  The  statement 
further  snows  that  appellant,  on  or  about 
the  31st  day  of  December,  1897,  while  said 
ordinance  was  in  force,  and  after  the  same 
had  been  duly  published,  did  have,  keep,  and 
expose  for  sale,  and  offer  to  sell,  cigarettes 
within  the  city  of  Chicago,  without  having 
first  procured  a  license,  as  required  by  said 
ordinance.  The  defendant  was  convicted  be- 
fore a  justice  of  the  peace,  and  a  fine  of  $50 
and  costs  entered  against  him,  from  which  he 
prosecuted  an  appeal  to  the  criminal  court 
of  Cook  county,  where,  on  trial  on  the  fore- 
going statement  of  facts,  he  was  found 
guilty,  and  a  fine  of  $50  assessed  against  him. 
Motions  for  a  new  trial  and  in  arrest  of 
judgment  were  overruled,  to  which  he  ex- 
cepted, and  judgment  was  entered  against 
him. 

The  defense  was  based  on  the  ground  that 
the  ordinance  in  question,  as  enacted  by  the 
city  council,  was  not  within  the  powers  dele- 

gated  to  the  city  by  the  legislature,  and 
ence  was  null  and  void,  and  that  the  ordi- 
nance and  judgment  of  the  court  deprived 
the  appellant  of  liberty  and  property  with- 
out due  process  of  law,  in  violation  of  the 
Constitution  of  the  state  of  Illinois  and  of 
the  14th  Amendment  of  the  Constitution  of 
the  United  States,  which  latter  in  part  pro- 
vides: '^o  state  shall  make  or  enforce  any 
law  which  shall  abridge  the  privileges  or 
immunities  of  citizens  of  the  United  States, 
nor  shall  any  state  deprive  any  person  of 
life,  liberty,  or  property  without  due  process 
of  law,  nor  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the 
laws."  The  contention  of  appellee  is  that  the 
power  to  enact  this  ordinance  is  expressly 
granted  by  If  60,  §  1,  art.  6,  chap.  24,  of  our 
Revised  Statutes,  which  provides  that  the 
common  coimcils  of  cities  shall  have  power 
"to  regulate  the  sale  of  meats,  poultry,  fish, 
butter,  cheese,  lard,  vegetables,  and  all  other 
provisions,  and  to  provide  for  place  and  man- 
ner of  selling  the  same."  The  power  to  li- 
cense and  regulate  the  sale  of  cigarettes,  it 
is  contended,  is  included  within  that  para- 
graph, and  that  the  term  ''all  other  pro- 
visions" includes  tobacco  in  the  list  of  enum- 
erated articles  by  the  language  as  used. 

The  articles — ^meats,  poultry,  fish,  butter, 
cheese,  and  lard — which  are  expressly  enum- 
erated in  the  above  paragraph,  and  the 
power  expressly  given  therein  to  regulate  the 
sale  thereof,  are  articles  of  food  for  man,  and 
include,  by  the  express  enumeration  of  ar- 
ticles, only  provisions  to  be  used  for  man. 
The  term  "other  provisions,"  by  a  familiar 
canon  of  construction,  can  extend  only  to 
articles  of  the  same  character  as  those  spe- 
cifically enumerated.  When  general  words 
follow  an  enumeration  of  particular  things, 
such  words  must  be  held  to  include  only  such 
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things  or  objects  as  are  of  the  same  kind  &»- 
those  specifically  enumerated.  Re  Swigert^ 
119  111.  83,  69  Am.  Rep.  789,  6  N.  E.  469; 
Cecil  V.  Oreen,  161  111.  265,  32  L.  R.  A.  56G, 
43  N.  E.  1105;  Emmona  v.  Lewistown,  132' 
lU.  380,  8  L.  R.  A.  328,  24  N.  E.  68.  Lexicog- 
raphers have  given  to  the  term  "provisions** 
a  broader  meaning  than  that  of  food  for  man. 
The  meaning  of  general  terms  used  in  a  stat- 
ute, or  in  one  section  thereof,  may  be  often 
determdned  from  the  connectic»i  in  which  the- 
language  is  used  and  the  purpose  to  be  sub- 
served. Paragraph  60,  above,  providing  for 
the  regulation  of  the  sale  of  certain  enumer- 
ated articles  of  food  for  man  of  daily  con- 
sumption, followed  by  the  general  term  "all 
other  proWsions,"  cannot  be  held  to  include- 
in  the  term  "all  other  provisions"  such  an  ar- 
ticle as  tobacco  in  any  of  its  various  forms. 
Although  it  may  be  an  article  of  frequent 
use,  yet  it  is  not  included  within  the  mean- 
ing of  the  term  "food  for  man."  The  con- 
tention of  appellant  is  that  no  express  power 
is  given  to  regulate  the  sale  of  tobacco  by 
the  provisions  of  H  60.  We  hold  that  conten- 
tion of  appellant  must  be  sustained,  and  that 
by  If  60  no  power  is  given  to  the  city  council 
to  regulate  the  sale  of  tobacco. 

It  is  insisted  by  appellee  that  if  no  express 
authority  for  licensmg  the  sale  of  cigarettes 
is  given  under  If  60,  above  quoted,  the  power 
exists  as  an  implied  power  under  ^If  53,  66, 
and  78  of  said  §  1,  which  provide  as  follows: 
"Fifty-Third.  To  provide  for  and  regulate  the 
inspection  of  meats,  poultry,  fish,  butter,, 
cheese,  lard,  vegetables,  cotton,  tobacco,  flour,, 
meal,  and  other  provisions."  "Sixty-Sixth. 
To  regulate  the  police  of  the  city  or  village, 
and  pass  and  enforce  all  necessary  police  or- 
dinances." "Seventy-Eigth.  To  do  all  acts, 
make  all  regulations  which  may  be  necessary 
or  expedient  for  the  promotion  of  health  or 
the  suppression  of  disease."  An  ordinance 
may  derive  its  validity  from  several  differ- 
ent grants  of  power,  and  not  depend  solely 
upon  any  single  section  or  clause  of  a  stat- 
ute. Kinsley  v.  Chicago,  124  111.  369,  16  N. 
E.  260.  An  implied  power  of  a  municipal 
corporation  is  a  power  necessarily  incident 
to  the  exercise  of  those  powers  expressly 
granted  and  directly  and  immediately  appro- 
priate to  their  exercise.  People  ex  reh  Pea- 
body  v.  Chicago  Gas  Trust  Co.  130  HI.  268, 
8  L.  R.  A.  497,22  N.  E.  798 ;  Chicago  d  K.  W. 
R.  Co,  V.  Chicago,  148  111.  141,  35  N.  E.  881 ; 
Mather  v.  Ottaioa,  114  111.  659,  3  N.  E.  216. 
The  power  to  regulate  the  sale  of  an  article 
includes  the  power  to  require  a  license  to 
authorize  the  sale  thereof.  Farwell  v, 
Chicago,  71  HI.  269;  Chicago  Packing  d  P. 
Co,  V.  Chicago,  88  111.  221,  30  Am.  Rep.  645; 
Kinsley  v.  Chicago,  124  HI.  359,  16  K.  E. 
260.  The  licensing  of  a  sale  of  an  article  i» 
a  legitimate  means  of  regulating  its  sale. 
Chicago  Packing  d  P.  Co.  v.  Chicago,  88  111. 
221,30  Am.  Rep.  546.  By  the  paragraphs  above 
quoted,  power  is  expressly,  given  the  city  to 
provide  for  and  regulate  the  inspection  of 
various  enumerated  articles,  including  to- 
bacco, and  this  would  include  the  various^ 
forms  in  which  that  product  is  prenared  and 
used.    The  purpose  of  conferring  tnis  power 
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of  providing  for  and  regulating  the  inspection 
of  those  TariouB  enumerated  articles  is  to 
sabsenre  the  public  welfare  and  protect  the 
public  health.  The  measure  has  relation  to 
the  public  health,  and  is  required  in  that  in- 
terest. With  this  object  evidently  in  view, 
the  legislature  passed  an  act,  approved  June 
15,  1887,  in  force  July  1,  1887,  entitled  "An 
Act  to  Prohibit  Selling,  Giving,  or  Furnish- 
ing Tobacco,  in  Any  of  Its  Forms,  to  Minors, 
and  Providing  a  Penalty  Therefor."  Section 
1  of  said  act  provides:  "That  hereafter  no 
person  or  persons  in  this  state  shall  sell, 
buy  for,  or  furnish  any  cigar  or  cigarette, 
or  tobacco  in  any  of  its  forms,  to  any  minor 
under  sixteen  years  of  age,  unless  upon  the 
written  order  of  parent  or  guardian."  Sec- 
tion 2  provides  that,  if  any  person  or  persons 
shall  violate  the  provisions  of  §  1,  he,  she,  or 
they  shall,  on  conviction  thereof,  forfeit  and 
pay  for  each  offense  the  sum  of  $20.  The 
object  and  purpose  of  this  enactment  were  to 
suliserve  and  protect  the  health  and  welfare 
of  the  class  of  persons  to  whom  the  act  re- 
fers, and  to  whom  a  sale  is  forbidden.  The 
consensus  of  opinion  in  reference  to  the  use 
of  cigarettes  is  that  they  are  injurious  to  the 
young  with  immature  minds,  and  common 
observation  causes  us  to  know  that  tobacco 
in  the  form  of  cigarettes  is  more  largely  used 
by  those  of  young  and  immature  minds  than 
by  any  other  dass. 

It  is  urged  by  appellant  that  the  city  coun- 
cil has  no  right  to  single  out  a  particular 
form  of  manufactured  tobacco,  and  provide 
for  its  regulation,  and  require  a  license  for 
its  sale,  without  making  the  requirement  ap- 
ply to  all  the  forms  in  which  tobacco  may  be 
used.     It  being  well  known  that  yoimg  per- 
sons of  weak  and  inunature  minds  are  more 
liable  to  use  tobacco  in  the  form  of  cigar- 
ettes than  in  any  other  form,  a  legislative 
body  may  properly  provide  for  the  regula- 
tion and  ssie  of  that  article  in  the  form  in 
which  it  is  likely  to  be  most  deleterious  and 
injurious,  and  may  restrict  the  sales  of  that 
particular  form  of  tobacco.    Paragraph  66, 
before     quoted,    expressly    authorizes    the 
adoption  of  ordinances  necessary  to  police 
power ;  and  V  78  is  an  express  authorization 
of  the  city  council  to  make  all  regulations 
necessary  or  expedient  for  the  promotion  of 
health  or  the  suppression  of  disease.    Under 
these  two  provisions,  express  authority  is 
granted  the  municipality  to  pass  all  ordi- 
nances or  requirements  tending  to  promote 
the  public  health,  morals,  security,  comfort, 
and  welfare  of  the  community.    Such  legis- 
lation   is    included    within    the    provision 
authorizizig  the  enactment  of  police  regu- 
lations.    "The    most    important    of    police 
powers  is  that  of  caring  for  the  health  of  the 
eommunitj,  and  that  is  inherent  in  a  munici- 
pality, mnd  may  be  exercised  whether  ex- 
pressly granted  or  not,  because  the  preserva- 
tion of  the  health  of  the  public  is  indispensa- 
ble   to     the    existence    of    the    municipal 
corporation.    Ferguson  y.   Selma,   43   Ala. 
400. 

The  regulation  of  the  notice  power  is 
hardly  susceptible  of  exact  definition,  as  the 
exigencies  of  eadi  case  are  varying,  and  the 
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cases  are  innumerable  where  the  health  of 
the  inhabitants  of  the  municipality  may  be 
in  some  degree  endangered.  When  the  city 
council  considers  some  occupation  or  thing 
dangerous  to  the  health  of  the  community, 
and,  in  Uie  exercise  of  its  discretion,  passes 
an  ordinance  to  prevent  such  a  danger,  it  is 
the  policy  of  the  law  to  favor  such  legisla- 
tion as  being  humane  and  essential  to  the 
preservation  and  protection  of  the  commu- 
nity. ]Municipalities  are  allowed  a  greater 
degree  of  liberty  of  legislation  in  this  direc- 
tion than  any  other.  The  necessity  for 
action  is  often  more  urgent,  and  the  conse- 
quences of  neglect  are  more  detrimental  to- 
the  public  good,  in  this  than  in  any  other 
form  of  local  evil.  It  being  clear  that  the 
public  health  and  welfare  of  a  larce' class  in 
the  community  would  be  subservea  and  pro- 
tected by  ordinances  r^ulating  the  sale  of 
tobacco  in  one  of  its  manufactured  forms,  an 
ordinance  directed  to  the  protection  of  the- 
health  or  welfare  of  that  particular  class 
of  the  community  would  be  a  police  regu- 
lation witliin  the  power  of  a  city  to  enact 
under  the  power  expressly  granted  by  H II  66 
and  78.  An  ordinance  of  this  character  is 
not  in  conflict  with  any  principle  of  the  com- 
mon law,  or  with  any  public  or  general 
statute,  and  infringes  no  private  right  not 
necessarily  infringed  in  the  interests  of  good 
government.  It  subserves  the  public  wel- 
fare, protects  the  health  of  the  community, 
and  is  included  within  the  express  powers 
grant^ed  the  city  council.  The  ordinance  was 
not  void. 

Neither  did  the  ordinance  and  the  judg- 
n^ent  of  the  court  deprive  the  appellant  of 
liberty  or  property  without  due  process  of 
law.  The  city  having  the  authority  to  en- 
act the  ordinance  and  provide  a  penalty  for 
its  violation,  which  ordinance  applies  to  all 
citizens  within  the  community,  no  principle 
of  the  Constitution  of  the  state  of  Illinois  or 
of  the  United  States,  or  the  amendments 
thereto,  was  violated. 

Appellant  insists  that  the  ordinance  is 
void  because  it  delegates  to  the  mayor  the 
power  to  determine  whether  the  license 
should  be  granted.  In  Bvoarth  v.  People  ex 
rel.  Pawton,  109  111.  621,  it  was  said  (626) : 
"It  is  true,  the  ordinance  prescribing  the 
duties  of  the  mayor  in  issuing  licenses  says 
that  he  shall,  under  certain  circumstances, 
*grant'  licenses  to  certain  persons,  while  the 
statute  authority  to  'grant'  such  licenses  is 
given  only  to  the  city  council;  but  the  sub- 
stance of  the  ordinance  is  that  the  city 
council  grants  licenses  to  a  certain  class  of 
persons  upon  certain  conditions,  by  author- 
izing the  mayor  to  'grant,'  that  is,  to  issue 
or  cause  license  to  be  issued,  when  the  con- 
ditions are  complied  with.  This  is  not  a 
delegation  to  the  mayor  of  the  power  of  the 
council.  We  see  no  objection  to  the  form 
in  which  this  power  of  the  council  is  ex- 
ercised, or  the  mode  in  which  the  license  wa» 
issued."  The  ordinance,  by  its  terms,  fixes 
the  rate  per  annum  to  be  charged  for  a  li- 
cense, and  regulates  the  price  and  object  of 
sale  of  the  particular  article  to  which  it  re- 
fers, all  of  which  is  enacted  by  the  city 
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<!Oimcil.  Tliat  license  is  to  be  granted  or 
issued  by  the  ni^iyor,  and  thus  carrying  out 
the  express  %vill  of  the  city  council  as  to 
issuing  the  license  is  not  exercising  a  power 
conferred  on  the  city  council,  but  is  a  method 
by  which  the  council  exercises  its  power  as 
to  the  manner  in  which  the  license  is  to  be 
issued.  In  this  there  is  no  delegation  to  the 
mayor  of  the  power  of  the  city  council.  Tlie 
appellant,  however,  is  not  in  a  position  to 
raise  this  question,  from  the  facts  appearing 
in  this  record.  He  was  not  an  applicant  for 
a  license,  which  had  been  refused  him,  but 
was  before  the  court  admitting  that  he  had 
violated  an  ordinance  of  the  city  of  Chicago 
duly  passed  and  published,  and  denying  the 
right  of  the  city  to  adopt  such  ordinance 


regulating  the  sale  of  cigarettes.  He  is  not 
in  a  position  to  invoke  the  judgment  of  this 
court  as  to  his  right  to  a  license,  nor  is  that 
question  before  us.  We  are  of  the  opinion 
that  the  ordinance  was  within  the-  express 
powers  granted  to  the  city  council,  and  the 
judgment  of  the  court  was  not  violative  of 
any  provision  of  the  state  or  Federal  Con- 
stitution. 

The  judgment  of  the  Criminal  Court  of 
Cook  County  is  affirmed. 

Rehearing  denied  December  9,  1898. 

Affirmed    by    Supreme    Court    of    United 
States,  April  9,  1900. 
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3Iilliard  W.  SIMONS  et  al.,  Appts., 

V. 

Benjamin  B.  BOLLINGER. 

( Ind ) 

Am  estate  by  entiretieM,  and  not  one  of  joint 
tenancy,  Is  created  by  a  deed  made  to  hus- 
band and  wife  "Jointly,'*  and*  the  word 
''Jointly"  will  be  construed  as  surplusage. 

(January  24,  1900.) 

APPEAL  by  defendants  from  a  judgment  of 
the  Circuit  Court  for  Lagrange  County 
in  favor  of  plaintiff  in  an  action  brought  to 
quiet  title  to  certain  real  estate.     Affirmed. 

Daniel  Weaver  conveyed  to  David  S.  Kerr 
and  Clara  Kerr  certain  real  estate.  Thejr, 
on  January  17,  1894,  conveyed  to  Benjamin 
B.  Bollinger.  On  May  5,  1893,  Milliard  W. 
Simons  recovered  a  judgment  against  David 
S.  Kerr.  On  April  11,  1898,  Simons  issued 
execution  against  Kerr,  which  was  levied  up- 
on the  undivided  half  of  the  property  as  be- 
longing to  Kerr,  and  Bollinger  thereupon 
brought  this  action  to  quiet  his  title. 

Further  facts  appear  in  the  opinion. 

Messrs,  F.  J.  Dunteiiy  J.  E.  MeClaskey, 
and  J.  M.  VanFleet,  for  appellants : 

Tenants  by  the  entirety  do  not  hold  the 
title  "jointly." 

Davis  v.  Clark,  26  Ind.  424,  89  Am.  Dec. 
471;  Chandler  v.  Cheney,  37  Ind.  398;  Hu- 
lett  V.  Inlow,  67  Ind.  412.  26  N.  E.  64 ;  Thorn- 
burg  V.  Wiggins,  135  Ind.  178,  22  L.  R.  A.  42, 
34  N.  E.  999;  Dodge  v.  Kinzy,  101  Ind.  102. 

If  the>  word  "jointly,"  added  to  language 
which  would  create  an  estate  in  common, 
changes  it  to  an  estate  in  joint  tenancy,  we 
are  unable  to  see  why  the  addition  of  the 
same  word  to  language  which  would  create 
an  estate  by  entireties  will  not  change  it  to 
one  in  joint  tenancy. 

Case  V.  Owen,  139  Ind.  22,  38  N.  E.  396. 

The  addition  of  the  words  "in  joint  ten- 
ancy" to  a  deed  conveying  land  to  husband 


Note. — As  to  tenancy  by  entireties,  see  HUes 
▼.  Fisher  (N.  Y.)  SO  L.  R.  A.  305,  and  note. 
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and  wife,  makes  them  joint  tenants,  and  not 
tenants  by  entireties. 

Thomhurg  v.  Wiggins,  135  Ind.  178,  22  L. 
R.  A.  42,  34  N.  E.  999. 

Messrs.  James  S.  Drake  and  Francis 

D.  Merritt,  for  appellee: 

Tenancy  by  entireties  is  when  husband  and 
wife  take  an  estate  to  themselves  jointly. 

2  Preston,  Abstracts  of  Title,  p.  39";  1 
Washb.  Real  Prop.  pp.  662,  557,  579;  2  Jar- 
man,  Wills,  250;  Co.  Litt  326a. 

Tenancies  by  entireties  are  strongly  estab- 
lished in  our  law,  and  if  there  should  be  am- 
biguity or  doubt,  in  a  conveyance  to  husband 
and  wife,  the  instrument  must  be  construed 
to  create  them  by  entireties. 

Challis,  Real  Prop.  282;  Co.  Litt  326a; 
Bevins  v.  Cline,  21  Ind.  37 ;  Davis  v.  Clark, 
26  Ind.  424,  89  Am.  Dec  471 ;  Jones  v.  Chand- 
ler, 40  Ind.  588;  Anderson  v.  Tannehill,  42 
Ind.  141 ;  Phelps  v.  Smith,  116  Ind.  387, 17  N. 

E.  602,  19  N.  E.  156;  Carver  v.  Smith,  90  Ind. 
222,  46  Am.  Rep.  210;  Morrison  v.  Seybold, 
92  Ind.  298;  Hadlock  v.  Gray,  104  Ind.  596, 
4  N.  E.  167 ;  Broum  v.  Brown,  133  Ind.  476, 
32  N.  E.  1128;  Grzesk  v.  Hihherd,  149  Ind. 
354,  48  N.  E.  361 ;  Marhury  v.  Cole,  49  Md. 
402,  33  Am.  Rep.  266. 

The  deed  would  have  the  same  meaning 
with  or  without  the  word  "jointly."  When 
land  is  conveyed  to  husband  and  wife  jointly 
they  take  by  entireties. 

U.  S.  Dig.  1876,  vol.  7,  p.  430;  Robinson  t. 
Eagle,  29  Ark.  202;  Joos  v.  Fey,  30  N,  Y.  S, 
R.  147,  9  N.  Y.  Supp.  275;  Bavins  v.  Cline, 
21  Ind.  37 ;  Dwvis  v.  Clark,  26  Ind.  424,  89 
Am.  Dec.  471 ;  Chandler  v.  Cheney,  37  Ind. 
391;  Washb.  Real  Prop.  577;  Simpson  v. 
Pearson,  31  Ind.  1,  99  Am.  Dec.  577;  Ander- 
son V.  Tannehill,  42  Ind.  141 ;  Lash  v.  L,ash, 
68  Ind.  526;  Hulett  v.  Inlaw,  57  Ind.  412,  26 
Am.  Rep.  64 ;  Carver  v.  Smith,  90  Ind.  222, 
46  Am.  Rep.  210 ;  Patton  v.  Rankin,  68  Ind. 
246,  34  Am.  Rep.  254;  Edwards  v.  BeaU^  75 
Ind.  401 ;  Hadlock  v.  Cray,  104  Ind.  596,  4 
N.  E.  167;  Borden  v.  Overmeyer,  134  Ind. 
660,  34  N.  E.  439;  Bertles  v.  Nunan,  92  N.  Y. 
152,  44  Am.  Rep.  361;  Beach  v.  Hollister,  S 
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Hun,  519;  Pray  v.  Siehhina,  141  Mass.  219, 
55  Am.  Rep.  462,  4  N.  E.  824. 

A  husband  and  wife  mav  hold  as  joint  ten- 
ants if  the  language  of  the  deed  be  such  as 
to  show  clearly  that  such  was  the  intention 
of  all  the  parties. 

Lash  V.  L<ish,  58  Ind.  526;  Case  v.  Ovoen, 
139  Ind.  22,  38  N.  E.  395 ;  Barden  v.  Over- 
fnever,  134  Ind.  660,  34  N.  E.  439 ;  Thornburg 
r.  Wiggins,  135  Ind.  179,  22  L.  R.  A.  42,  34 
N.  E.  999;  Wilkins  ▼.  Toting,  144  Ind.  1,  41 
y.  E.  68,  590;  Washb.  Real  Prop.  579;  Miner 
V.  Brown,  133  N.  Y.  308,  31  N.  E.  24. 

Hadley,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Kerr  and  wife  held  land  conveyed  to  them 
by  deed  in  the  words  following:  "Convey 
and  warrant  to  David  S.  Kerr  and  Clara 
Kerr,  his  wife,  jointly,  the,"  etc.  The  only 
question  presented  for  decision  is  whether 
tlie  words  employed  created  in  David  and 
Clara  Kerr  an  estate  in  joint  tenancy  or  an 
pstate  by  entireties.  It  is  agreed  that,  if 
they  created  an  est&te  in  joint  tenancy,  the 
judgment  should  be  reversed,  and,  if  an  es- 
tate by  entirety,  it  should  be  affirmed.  It  is 
also  conceded  by  appellants  that  "the  omis- 
sion from  the  deed  of  the  word  'jointly' 
would  clearly  make  Kerr  and  wife  tenants 
by  the  entirety,  so  that  the  exact  question  \a. 
Does  that  word  make  them  joint  tenants?" 

Section  3341,  Bums's  Rev.  SUt.  1894  ($ 
2922,  Homer's  Rev.  Stat  1897),  is  as  fol- 
lows: ''All  conveyances  and  devises  of 
lands,  or  of  any  interest  therein,  made  to  two 
or  more  persons,  except  as  provided  in  the 
next  following  section,  shall  oe  construed  to 
create  estates  in  oonmion,  and  not  in  joint 
tenancy,  unless  it  shall  be  expressed  therein 
that  the  grantees  or  devisees  shall  hold  the 
same  in  joint  tenancy  and  to  the  survivor  of 
them,  or  it  shall  manifestly  appear,  from  the 
tenor  of  the  instrument,  that  it  was  intended 
to  create  an  estate  in  joint  tenancy."  The 
exception  is  in  these  words  [§  2923]  :  "The 
preceding  section  shall  not  apply  to  mort- 
gages, nor  to  conveyances  in  trust,  nor  when 
made  to  husband  and  wife ;  and  every  estate 
'vested  in  executors  or  trustees,  as  such,  shall 
be  held  by  them  in  joint  tenancy."  It  will 
be  observed  that  the  question  we  have  here 
is  not  controlled  by  the  statutes,  but  must  be 
determined  by  the  rules  of  the  common  law. 
Under  the  common  law  the  two  estates  have 
been  recognized  from  a  very  early  period  in 
the  history  of  the  law.  The  distinctive  dif- 
ference between  them  is :  ( 1 )  A  joint  ten- 
ancy may  be  vested  in  any  number  of  na- 
triiral  persons,  more  than  one.  A  tenancy  by 
entirety  can  be  vested  only  in  husband  and 
vife.  (2)  Joint  tenants  take  by  moieties,  and 
each  is  seised  of  an  undivided  moiety  and  of 
the  whole  (per  my  et  per  tout),  while  hus- 
band and  wife  take  each  the  entirety  {per 
tout).  (3)  Joint  tenants  may  severally 
alienate  Uieir  interests.  Husband  and  wife 
<-an  do  so  only  by  acting  jointly.  (4)  Joint 
tenants  may  sever  and  continue  to  hold  their 
««tate8.  The  estate  of  husband  and  wife  is 
infteverable  while  it  remains  theirs.  (5) 
Joint  tenants  may  have  partition.  Husband 
and  wife  cannot,  during  the  marriage.  Up- 
48  I^R.  A. 


on  the  death  of  one  joint  tenant,  his  estate 
is  cast  upon  the  survivors,  and  the  last  sur- 
vivor takes  the  whole.  Upon  the  death  of 
husband  or  wife,  the  survivor  takes  the  whole. 
Frseman,  Co-Ten.  §  64.  Undoubtedly  there 
is  an  element  of  joint  holding  in  both  estates. 
Joint  tenants  hold  jointly  the  whole  and  the 
several  parts.  Tenants  by  the  entirety  hold 
jointly  the  whole.  This  common  jointure 
has  been  recognized  by  eminent  authors  in 
treating  of  tenancies  by  entireties  as  a  spe- 
cies of  joint  tenancy.  "A  still  more  peculiar 
joint  estate  is  that  which  belongs  to  a  hus- 
band and  wife,  where  the  same  is  conveyed 
to  them  as  such."  1  Washb.  Real  Prop.  4th 
ed.  p.  672,  S  6.  Preston  says:  "Tenancy 
by  entireties  is  when  husband  and  wife  take 
an  estate  to  themselves  jointly  by  grant  or 
devise."  2  Preston,  Estates,  129.  "This  is  a 
peculiar  tenancy,  and  arises  at  common  law 
when  an  estate  is  conveyed  or  demised  to  a 
husband  and  wife  jointly  during  coverture." 
Whart.  Conv.  121.  "Tenancy  by  entireties 
occurs  .  .  .  where  the  husband  and  wife 
are  jointly  seised,  to  them  and  their  heirs,  of 
an  estate  made  during  the  coverture. 
.  .  .  It  constitutes  the  most  intimate 
union  of  ownership  known  to  the  law."  2 
Ghallis,  Real  Prop.  282.  In  many  of  our 
cases  this  court  has  referred  to  the  seisin  of 
husband  and  wife  as  being  joint.  In  Bevins 
V.  Cline,  21  Ind.  40,  it  is  said:  "There  are 
four  kinds  of  joint  tenancies  at  common  law, 
viz, :  In  common,  in  parcenary,  in  joint  ten- 
ancy, and  in  tenancy  by  entireties.  .  .  . 
A  conveyance  of  land  made  to  a  man  or  wo- 
man, who  are  then  husband  and  wife,  they 
take  as  joint  tenants,  by  entireties."  To  the 
same  effect,  see  Davis  v.  dark,  26  Ind.  424, 
89  Am.  Dec.  471 ;  Jones  v.  Chandler,  40  Ind. 
588,  692;  Anderson  v.  Tannehill,  42  Ind.  141 ; 
Patton  V.  Kankin,  08  Ind.  246,  34  Am.  Rep. 
254;  Phelps  v.  Smith,  116  Ind.  387,  391,  17 
N.  E.  602,  and  19  N.  E.  156;  Carver  v. 
Smith,  90  Ind.  222,  46  Am.  Rep.  210;  Morri- 
son V.  Seyhold,  92  Ind.  298.  In  Hadlock  v. 
Gray,  104  Ind.,  at  page  698,  4  N.  E.  168,  it 
was  said  by  Elliott,  J. :  ."It  is  true  that 
where  real  property  is  conveyed  to  husband 
and  wife  jointly,  and  there  are  no  limiting 
words  in  the  deed,  they  will  take  the  estate 
as  tenants  in  entirety."  It  is  also  said  by 
Hackne}',  J.,  in  Brown  v.  Brown,  133  Ind.,  at 
page  477,  2  N.  E.  1128:  "The  question  is 
now  well  settled  in  this  state  that  if  a  con- 
veyance be  made  to  husband  and  wife  joint- 
ly, and  without  words  limiting  the  estate  tak- 
en, they  will  take  as  tenants  in  entirety." 
Words  of  like  import  abound  in  our  text- 
books and  adjudicated  cases  in  referring  to 
estates  of  husband  and  wife ;  and,  while  it  is 
well  settled  that  technically  the  estate  of 
joint  tenancy  and  estate  by  the  entirety  are 
separate  and  distinct  estates,  yet  the  fre- 
quent reference  by  courts  and  authors  to 
them  both  as  joint  estates,  whatever  the  fact 
may  be,  should  be  of  service  in  determinincf 
the  legal  effect  of  the  word  "jointly"  as  used  in 
the  deed  under  review,  and  w^hether  the  word 
was  aptly  or  inaptly  employed.  Moreover, 
joint  tenancies  had  their  origin  under  a  gov- 
ernment that  discouraged  the  severance  of 
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landed  estates,  to  promote  which  policy  all 
conveyances  to  two  or  more  persons,  except 
to  husband  and  wife,  wei'e  held  to  be  joint 
tenancies  unless  by  clear  and  apt  words  of 
limitation  some  other  was  described.  All 
presumptions  and.  doubts  were  turned  to  the 
support  of  joint  tenancies.  Case  v.  Otcon, 
139  Ind.  22,  38  N.  E.  395;  Freeman,  Co-Ten, 
§  18.  In  this  country  the  policy  and  rule  of 
construction  are  directly  reversed.  In  this 
and  most  of  the  states,  from  our  earliest  his- 
tory, the  political  policy  has  been  to  encour- 
age the  distribution  of  lands  among  the  peo- 
ple to  advance  which  all  conveyances  to 
more  than  one  person,  except  to  husband  and 
wife,  have  been  construed  to  be  tenancies  in 
common,  unless  another  estate  is  fixed  by  ex- 
press and  definite  words  of  limitation.  Car' 
ver  V.  Smith,  90  Ind.  222,  46  Am.  Rep.  210. 
Sections  3341  and  3342,  supra,  which  are  re- 
enactments  of  former  statute  to  the  same 
effect,  emphasize  two  propositions,  viz.: 
( 1 )  That  joint  tenancies  must  be  held  in  dis- 
favor and  refused  except  when  forced  by  clear 
and  unmistakable  words;  and  (2)  that  the 
rule  of  the  common  law,  as  applicable  to  con- 
veyances to  husband  and  wife,  should  remain 
undisturbed  in  this  state.  The  strength  of 
that  rule  is  stated  by  an  eminent  author  in 
these  words :  "But,  if  our  theory  needs  any 
further  support,  this  support  is  found  in  the 
fact  that  all  the  English  adjudications  up- 
on this  subject,  as  well  as  all  the  earlier  writ- 
ers upon  the  common  law,  assert  that  hus- 
band and  wife  cannot,  by  any  words  of  limi- 
tation, however  well  chosen  for  that  purpose. 


receive  an  estate  as  joint  tenants."  Free- 
man, Co-Ten.  §  64.  While  the  rule  has  been 
somewhat  relaxed  in  this  state  in  deference 
to  the  contractual  rights  of  parties,  the  rule 
nevertheless  exists,  that  all  presumptions 
must  be  indulged,  and  all  doubts  resolved, 
against  such  estates,  and  in  favor  of  estates 
by  entireties,  in  conveyances  to  husband  and 
wife.  The  words  "convey  and  warrant  to 
David  Kerr  and  Clara  Kerr,  his  wife,  joint- 
ly," do  not  in  terms  create  in  the  spouses  a 
joint  tenancy;  and  whether  the  word  "joint- 
ly" was  intended  to  relate  to  the  union  of  the 
title  and  enjoyment,  or  to  characterize  the 
seisin  and  tenancy,  or  whether  it  was  inaptly 
used  hy  the  grantor,  and  without  legal  sig- 
nification, as  we  have  seen  so  frequenUy  hap- 
pen with  eminent  authors  and  judges,  is  not 
altogether  free  from  doubt;  but,  however  this 
may  be,  it  is  dear  that,  under  the  rule  above 
stated,  we  must  construe  it  to  be  surplusage; 
and  the  estate  conveyed,  one  of  entireties. 
The  cases  of  Thorhburg  v.  Wig  gins ,  135  Ind. 
178,  22  L.  R.  A.  42,  34  N.  E.  999,  and  Wilkins 
V.  Young,  144  Ind.  1,  41  N.  E.  68,  590,  arc 
not  analogous.  In  each  of  these  cases  the 
words  employed  were  "in  joint  tenancy,"— 
the  very  language  of  the  books, — and  we  are 
satisfied  that  the  application  of  the  rule  in 
these  cases  was  as  liberal  as  is  warranted  by 
the  authorities.  Case  v.  Owen,  139  Ind.  22, 
38  N.  E.  395,  has  no  application.  In  the 
Owen  Case  the  grantees  were  unmarried. 
Judgment  affirmed. 

Baker,  J.,  did  not  participate. 
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Edmund  REDGATE,  Plff,  in  Err,, 

t?. 

Wyatt  ROUSH  et  al. 


(. 


.Kan., 


.) 


^1.  "Wliere  tlie  officer  of  «  church, 
upon  Inquiry,  And  that  their  pastor 
is  unworthy  and  nnflt  for  bis  ofDce,  and 
thereupon,  In  the  performance  of  what  they 
honestly  believe  to  be  tbelr  duty  towards 
other  members  and  churches  of  the  same  de- 
nomination, publish,  In  good  faith,  in  the 
church  papers,  the  result  of  their  Inquiry,  and 
there  is  a  reasonable  occasion  for  such  publi- 
cation, It  will  be  deemed  to  be  privileged  and 
protected  under  the  law. 

S.  "Where  the  pnhlication  appears  to 
ha^e  heen  made  in  vood  faith  and  for 
the  members  of  the  denomination  alone,  the 
fact  that  it  Incidentally  may  have  been  brought 
to  the  attention  of  others  than  members  of  the 
church  will  not  take  away  its  privileged  char- 
acter. 

S.  In  such  a  case  and  where  the  plain- 
tiff seeks  damaflres.  It  devolves  upon  him 
to  establish  actual  malice,  and  where  his  own 

^Headnotes  by  Johnston,  J. 

Note. — ^As  to  libel  by  expression  of  opinion  of 
Clergyman,    see    note    to    St.    James    Military 
Academy  v.  Oaiser  (Mo.)  28  L.  R.  A.  667. 
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testimony  disproves  malice  the  court  Is  Jus- 
tified in  taking  the  case  from  the  Jary  upon  a 
demurrer  to  the  evidence. 

(February  10,  1900.) 

ERROR  to  the  District  Court  for  Wabaun- 
see County  to  review  a  judgment  in  fa- 
vor of  defendants  in  an  action  brought  to  re- 
cover damages  for  alleged  publication  of  a 
libel.    Affirmed, 

Statement  hy  Johnatony  J.: 

Action  hy  Edmund  Redgate  to  recover 
damages  from  Wyatt  Roush,  W.  H.  Good- 
win, E.  Parmiter,  and  C.  L.  Wilkinson  for 
alleged  libels  written  and  published  by 
them.  Redgate  was  a  member  of  the  Church 
of  Christ,  had  preached  in  different  churches 
of  that  denomination,  and  for  three  years 
prior  to  1897  had  preached  for  the  eon^ega- 
lion  at  Wilmington^  Elansas,  of  which  or- 
ganization the  defendants  were  elders.  In 
1897  his  conduct  and  services  were  not  sat- 
isfactory to  that  church,  and  at  a  meeting 
of  the  eldei:s  the  fellowship  of  the  church  was 
withdrawn  from  the  plaintiff,  and  official 
notice  of  the  action  taJcen  was  sent  to,  and 
published  in,  the  Octographic  Review,  of 
Indianapolis,  Ind.;  the  Christian  Leader,  of 
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Cincinnati,  Ohio;  the  Firm  Foundation,  of 
Austin,  Tex.;  and  in  the  Primitiye,  of  Pan- 
ama, Keb., — sectarian  papers  published  in 
the  interest  of  the  Church  of  Christ  The 
following  is  the  noUce  which  was  so  pub- 
lished: 

To  Whom  it  may  Concern: 

Wilmington,  Kan.,  June  5. 
This  is  to  certify  that  on  the  9th  day  of 
May,  1897,  fellowship  was  withdrawn  from 
one  E.  Redgate,  a  member  of  the  Church  of 
Christ  at  ihia  place,  and  also  a  preacher. 
The  charges  against  him  were  insubordina- 
tion, and  separating  himself  from  the  congre- 
gation, and  trjdng  to  create  a  faction,  and 
therefore  we  cannot  commend  him  as  worthy 
of  the  confidence  of  the  brotherhood.  He 
has  tried  to  undermine  the  church  here  in 
various  ways,  and  has  shown  himself  utterly 
void  of  the  spirit  of  Christ.  There  are  oth- 
er charges  that  could  be  preferred  and  sus- 
tained. Any  other  information  that  is 
wanted  we  will  give  when  requested,  and  for 
any  other  reference  we  refer  you  to  our  sis- 
ter congregation  at  Harveyville,  3V^  miles 
north.  We  further  state:  Anything  he 
may  say  or  do  to  try  to  show  that  the  Wil- 
mington congregation  is  divided  in  his  case 
is  false;  for  there  is  not  a  member  in  the 
eongregation,  to  the  best  of  our  knowledge, 
at  the  present  time,  but  what  believes  he  has 
walked  disorderly^  and  to  the  detriment  of 
the  church.  E.  Parmiter. 

Wyatt  Roush. 

W.  H.  Goodwin. 

C.  L.  Wilkinson. 

In  his  petition  the  plaintiff  alleged  that 
the  publication  was  maliciously  ma^e,  with 
the  intention  of  destroying  his  reputation 
^  a  preacher,  and  taking  away  his  only 
means  of  support.  The  defendants  answered 
by  a  general  denial,  and  the  averment  that 
the  plaintiff  was  never  at  any  time  a  quali- 
fied and  acting  minister  of  the  goepel  of  that 
denomination.  Issue  being  joined  and  the 
trial  had,  the  plainUff  introduced  his  testi- 
mony, after  which  the  court  sustained  a  de- 
murrer to  the  evidence,  and  gave  judgment 
for  the  defendants. 

Messrs,    laenlaart    ft    Alexander,    for 

plaintiff  in  error : 

A  privileged  communication  is:  "A  com- 
munication made  in  good  faith  upon  any  sub* 
jeet-matter  in  which  the  party  communicat- 
ing has  an  interest,  or  in  reference  to  which 
he  has,  or  honestly  believes  he  has,  a  duty 
to  a  person  having  a  corresponding  interest 
or  duty." 

Xew^I,  Defamation,  Slander,  &  Libel,  p. 
388. 

In  this  case  it  is  impossible  for  the  de- 
fendants to  bring  themselves  under  this  rule. 

If  the  communication  is  of  such  a  charac- 
ter that  the  expressions  contained  in  it  are 
beyond  i^hat  common  sense  indicates  to  be 
justifiable,  it  cannot  be  held  to  be  privileged. 

Xewell,  Defamation,  Slander,  &  Libel,  pp. 
302.  393- 
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A  person  must  not  step  beyond  bounds, 
even  in  cases  of  communications  privileged 
in  their  character,  and  if  the  occasion  is  used 
merely  as  a  means  of  enabling  the  party 
publishing  the  libel  to  indulge  in  his  malice 
the  occasion  will  furnish  no  excuse. 

Bradley  v.  Heath,  12  Pick.  163,  22  Am. 
Dec.  418. 

While  a  communication  made  to  church 
authorities  concerning  a  priest  or  minister 
might  be  privileged  if  made  by  a  member, 
still  the  circulation  of  a  pamphlet  and  the 
publication  of  the  same  outside  the  church 
are  not  privileged. 

State  V.  Bienvenu,  36  La.  Ann.  378. 

Mr,  R.  O.  Heiier  for  defendants  in  error. 

Joliiuitoiiy  J.«  delivered   the  opinion  of . 
the  court: 

One  of  the  principal  questions  presented 
for  decision  is  whether  the  communication 
complained  of  was  privileged  under  the  law. 
It  was  alleged  that  it  was  made  in  bad  faith, 
and  with  the  malicious  purpose  of  injuring 
the  plaintiff.  The  publication  is  defamatory 
in  character,  and  naturally  would  largely 
deprive  the  plaintiff  of  the  confidence  of  the 
members  of  his  church  organization  through- 
out the  country.  If  it  was  false  in  fact  and 
maliciously  made,  the  plaintiff  is  entitled  to 
recover  to  the  extent  of  the  injury  suffered, 
unless  the  relations  of  the  parties  and  the 
circumstances  of  the  case  justified  the  publi- 
cation, and  brought  the  defendants  within 
the  privilege  and  protection  of  the  law.  The 
defamatory  statement  was  not  absolutely 
privileged,  as  words  spoken  or  written  by 
judges,  jurors,  or  witnesses  in  the  course  of 
judicial  proceedings,  or  as  in  legislative  de- 
bates, but  it  was,  at  most»  a  case  of  quali- 
fied privilege.  Whether  it  was  so  privileged 
must  be  determined  by  the  position  occupied 
by  the  defendants,  their  relations  to  the 
plaintiff  and  to  other  members  of  the  same 
denomination,  and  the  circumstances  under 
which  the  publication  was  made.  If  the 
statements  were  published  in  good  faith,  and 
in  the  performance  of  what  was  honestly 
deemed  to  be  an  official  or  moral  duty 
towards  other  church  members,  and  for  the 
benefit  and  protection  of  the  church  organi- 
zation at  large,  and  there  was  a  reasonable 
occasion  for  the  publication,  it  is  privileged 
and  protected.  On  the  face  of  the  publica- 
tion there  is  no  vilification,  extravagant  lan- 
guage, or  evidence  of  a  wrong  motive,  and 
it  would  seem  that  the  occasion  fairly  justi- 
fied the  publication  of  the  defamatory  mat- 
ter. They  were  ofiicers  of  the  church,  and 
were  concerned  in  its  welfare;  the  conduct 
and  character  of  the  plaintiff  as  their  pas- 
tor had  become  a  subject  of  official  inquiry; 
and  it  had  been  found  that  he  was  "void  of 
the  spirit  of  Christ,"  insubordinate,  disor- 
derly, and  unworthy  of  the  confidence  of  the 
brotherhood.  Tlie  result  of  their  inquiry 
was  a  matter  of  interest,  not  only  to  them 
and  the  church  of  Wilmington,  but  to  other 
members  of  their  church  organization 
throughout  the  country.  If  the  plaintiff 
was   unworthy   or   imfit   to   discharge    the 
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sacred  functions  of  his  high  calling,  the  de- 
fendants, interested  in  the  welfare  of  the 
denomination  throughout  the  land,  would  ap- 
pear to  have  heen  justified  in  warning  other 
members  and  congregations  of  that  organiza- 
tion to  whom  the  plaintiff  might  offer  his 
services  as  pastor.  If  the  publication  is 
prima  facie  privileged,  it  devolves  on  the 
plaintiff  to  allege  and  prove  that  it  was 
both  false  in  fact  and  malicious  in  purpose. 
Instead  of  showing  actual  malice,  the  plain- 
tiff called  two  of  the  defendants  as  wit- 
nesses, who  showed  plainly  enough  that  they 
were  free  from  malice,  and  that  the  defend- 
ants honestly  believed  that  duty  and  the  in- 
terests of  the  denomination  required  that 
their  fellow  members  living  elsewhere  should 
be  informed  of  the  character  and  conduct  of 
the  plaintiff.  Instead  of  showing  malice,  as 
he  was  required  to  do,  the  plaintiff  proved 
pure  motive  and  a  justifiable  occasion  for 
the  publication.  In  Shurtleff  v.  Stevens,  51 
Vt.  501,  31  Am.  Rep.  G98,  it  is  held  that  the 
good  name  and  standing  of  every  member  of 
such  an  organization  are  matter  of  com- 
mon interest  to  all  the  rest,  and  that  all  are 
affected  by  the  fidelity  with  which  their 
preachers  perform  their  sacred  functions. 
In  the  opinion  it  is  stated  that,  "in  order  to 
be  successful  teachers  of  morality,  they 
must  be  unspotted  public  exemplars  of  it. 
Henoe,  if  it  be  suspected  that  a  wolf  in 
sheep's  clothing  has  invaded  their  ranks  and 
sits  at  their  council  board,  it  is  not  only  for 
the  interest  of  all  the  members  of  the  associ- 
ation to  know  the  fact,  but  it  is  their  im- 
perative duty  to  make  inquiry  and  ascertain 
the  fact.  They  owe  such  duty  to  the  plain- 
tiff as  a  brother  member,  if  he  is  charged 
with  scandalous  conduct,  to  the  end  that  his 
innocence  may  be  established.  They  owe  it 
to  themselves  lest  by  indifference  they 
give  apparent  approval  to  his  conduct.  Their 
Intimate  ofi^cial  relation  to  the  plaintiff  in 
the  cause  of  their  common  work  leaves  them 
no  other  alternative,  and  if,  in  making  such 
inquiry  and  in  acting  upon  the  subject-mat- 
ter of  it,  they  proceed  with  honesty  of  pur- 
pose and  act  from  a  sense  of  duty,  the  law 
protects  them."  It  was  further  held  that 
the  character  and  conduct  of  a  clergyman  is 
a  matter  of  public  interest,  not  limited  to 
the  narrow  circle  of  his  parish,  and  the  pub- 
lication that  action  had  been  taken  upon 
charges  made  against  a  clergyman  in  two  of 
the  church  papers  did  not  forfeit  the  protec- 
tion of  the  privilege  which  the  law  affords. 

It  is  contended  that,  by  the  general  publi- 
cation in  the  papers,  the  defamatory  matter 
was  circulated  outside  of  the  church  mem- 
bers, and  therefore  the  privilege  was  lost. 
The  communication  appears  to  have  been 
made  in  good  faith,  and  manifestly  for  mem- 
bers of  the  denomination  alone.  As  has  been 
seen,  it  was  published  only  in  church  pa- 
pers, and  the  fact  that  the  publication  may 
have  incidentally  been  brought  to  the  atten- 
tion of  others  than  members  of  the  Church 
of  Christ  will  not  take  away  its  privileged 
character.  In  Toogood  ▼.  Spyring^  1  Cromp^ 
M.  k  R.  181,  it  was  held  that  publications 
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made  in  good  faith,  in  discharge  of  a  public 
or  private  duty,  are  protected  for  the  com- 
mon convenience  and  welfare  of  society, 
and  that  the  law  does  not  restrict  the  priv- 
ilege within  any  narrow  limits.  It  was 
further  remarked  that  "I  am  not  aware  that 
it  was  ever  deemed  essential  to  the  protec- 
tion of  such  a  communication  that  it  should 
be  made  to  some  person  interested  in  the 
inquiry  alone,  and  not  in  the  presence  of  a 
third  person."  See  also  Farnsicorth  v. 
Siorrs,  5  Cush.  412;  Kelly  v.  Sherlock,  L.  R. 
1  Q.  B.  686,  689. 

The  objection  that  the  matter  privileged 
was  not  specifically  pleaded  is  of  no  import- 
ance, since  the  defendants  were  not  called 
upon  to  make  a  defense.  The  burden  of 
proof,  as  we  have  seen,  was  upon  the  plain- 
tiff to  establish  actual  malice,  and,  having 
himself  disproved  malice,  he  failed  to  estab- 
lish a  liability  against  the  defendants,  and 
the  case  was  rightfully  taken  from  the  jury. 
Kirkpatrick  v.  Eagle  Lodge  No.  32,  26  Kan. 
384,  40  Am.  Rep.  316. 

The  judgment  of  the  District  Court  u:%U  he 
affirmed. 

All  the  Justices  concur. 


George  A.  HAMILTON" 

V. 

J.  M.  WILSON. 


(. 


.Kan.. 
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*  Chapter  243  of  the  lawn  of  1807,  provid- 
ing for  the  taxation  of  Judf^ments,  is  uncon- 
stitutional and  void. 

(February  10.  1900.) 

APPLICATION  for  a  writ  of  mandam\i8  lo 
compel  defendant  to  issue  an  execution 
upon  a  judgement  which  had  been  obtained 
by  plaintiff  against  Thomas  N.  Rankin. 
Writ  granted. 

Statement  by  Smith,  J.: 

The  facts  in  this  case  have  been  agreed  to 
by  the  parties  in  writing,  and  are  as  follow** : 
"That  the  said  George  A.  Hamilton,  plaintiff, 
is  now  and  has  been  a  resident  of  the  state  of 
Iowa,  and  has  never  been  a  resident  of  the 
state  of  Kansas;  that  on  or  about  the  27tb 
day  of  November,  1889,  the  said  George  A. 
Hamilton  recovered  a  judgment  on  a  cer- 
tain note  and  mortgage  held  by  said  Hamil- 
ton, and  which  had  been  sent  to  Ellswort>i, 
Kansas,  for  collection,  in  the  district  court 

^Headnote  by  Smith,  J. 


KoTB. — As  to  taxation  of  credits,  see  also 
Com.  T.  Delaware  Division  Canal  Co.  (Pa.)  2  L. 
R.  A.  798,  and  note;  Redmond  v.  Tarboro  Comns. 
(N.  C.)  7  L.  R.  A.  539;  and  Detroit  v.  Lewis 
(Mich.)  32  L.  R.  A.  439. 

For  tax  on  mortgages,  see  Detroit  v.  Rentz 
(Mich.)  16  L.  R.  A.  59,  and  note;  San  Gabriel 
Valley  Land  &  Water  Co.  v.  Witmer  Bros.  Co. 
(Cal.)  18  L.  R.  A.  405;  and  Fuller  v.  Kane 
(Mich.)  34  L.  R.  A.  308. 
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of  Ellsworth   county,  Kansas,  against  one 
lliomos  N.  Rankin  for  the  sum  of  $2,484.10, 
which  said  sum  drew  interest  from  the  date 
of  said  judgment  at  the  rate  of  7  per  cent  per 
annum,  and  for  the  foreclosure  of  a  mort- 
age on   certain   real   estate   in   Ellsworth 
countj,  Kansas;  that  in  May,  1890,  the  said 
real  estate  was  duly  sold  under  foreclosure 
proceedings,  and  the  proceeds  of  the  sale  were 
applied  to  the  payment  of  the  judgment  debt, 
leaving  a  balance  due  of  $563.23 ;  that  on  the 
28th  day  of  July,  1391,  the  clerk  of  the  dis- 
trict court  of  Ellsworth  county,  Kansas,  duly 
issued  au  execution  to  the  sheriff  of  Ells- 
worth county,  Kansas,  for  the  purpose  of  col- 
lecting the  balance  due  on  the  said  judgment, 
and  snid  execution  was  directed  to  the  said 
sherifT  to  collect  such  balance  out  of  the 
goods  and  chattels,  and,  for  want  of  same, 
out  of  the  real  estate  of  the  said  Thomas  N. 
Rankin;   that  said  execution  was  duly  re- 
oeiTed  by  the  said  sheriff,  and  was  by  him,  on 
the  8th  day  of  August,  1891,  returned  unsat- 
isiled,  having  indorsed  thereon  a  return  that 
he  could  find  no  property  of  the  said  defend- 
ant; that  thereafter,  and  on  the  14th  day  of 
January,  1895,  an  execution  was  duly  issued 
by  the  clerk  of  said  district  court  of  said 
Ellsworth  county,  and  directed  to  the  sheriff 
of  said  county,  on  said  judgment,  and  direct- 
ing the  said  sheriff  to  collect  from  the  said 
Thomas  N.  Rankin  the  amount  then  due  on 
the  said  judgment,  which  execution  was  re- 
turned by  J.  H.  Hutchins,  the  then  sheriff 
of  said  county,  on  the  14th  day  of  March, 
ISSio,  MTith  an  indorsement  thereon  that  ho 
could  find  no  goods  and  chattels  and  real  es- 
tate of  the  said  Thomas  N.  Rankin  in  said 
county ;  that  thereafter,  pursuant  to  the  pro- 
visions of  chapter  243  of  the  Session  Laws  of 
1897  of  the  state  of  Kansas,  relating  to  the 
taxation  of  judgments,  the  said  judgment 
hereinbefore  referred  to,  and  being  then  of 
record   in   the   district  court  of  Ellsworth 
county,  Kansas,  was  duly  listed  for  taxation, 
and  taxed  in  accordance  with  the  provision? 
of  the  said  act,  and  that  there  was  a  default 
in  the  payment  of  the  said  tax  levied  upon 
the  said  judgment,  and  said  judgment  was 
duly  advertised  for  sale  in  manner  and  form 
as  required  by  the  provisions  of  said  act,  and 
wsi%  according  to  the  provisions  of  said  act, 
duly  sold  to  the  highest  and  best  bidder,  and 
in  the  manner  and  form  as  required  by  the 
provisions  of  the  said  act  of  the  legislature, 
and  that  at  the  said  sale  the  said  judgment 
was  purchased  by  the  said  Thomas  N.  Rankin 
for  the  sum  of  $13.80,  that  sum  being  the 
full  amoQzit  of  all  taxes  and  charges  assessed 
and  levied  on  and  against  said  judgment; 
that  thereafter  a  certificate,  showing  the  tax 
sale  of  the  said  judgment,  was  duly  issued, 
as  required  by  the  said  act  of  the  legislature, 
to  the  said  Thomas  N.  Rankin,  as  the  pur- 
chaser of  the  said  judgment  at  the  said  sale ; 
that   thereafter,   and   on   the    16th   day   of 
ilarch,  1899,  the  said  Thomas  N.  Rankin,  as 
the  owner  of  the  said  judgment  by  virtue  of 
the  said  tax-sale  proceedings  hereinbefore  re- 
cited, duly  entered  upon  the  records  of  the 
district  court  of  Ellsworth  county,  Kansas, 
a  release  and  discharge  of  the  said  judgment, 
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and  at  the  same  time  filed  and  left  with  the 
clerk  of  the  said  court  the  certificate  before 
that  time  received  by  him  showing  that  he 
had  purchased  the  said  judgment  at  said  tax 
sale,  which  said  certificate  was  then  and 
there,  by  the  said  clerk  of  the  said  district 
court,  filed  as  a  part  of  the  records  of  the 
office  of  the  said  clerk  of  the  said  district 
court,  and  still  remains  a  part  thereof;  that 
the  said  Thomas  N.  Rankin  does  not  own  nor 
claim  to  any  ownership  in  said  judgment,  or 
any  right  to  release  the  same  of  record,  ex^ 
cept  such  ownership  or  right  as  he  may  have 
acquired  by  reason  of  the  tax  proceedings* 
herein  set  forth.  It  is  further  admitted  by 
the  parties  hereto,  for  the  purposes  of  this 
action,  that  all  of  the  proceedings  had  in  ref- 
erence to  tlie  listing,  taxation,  advertising,  and 
sale  of  the  said  judgment  and  the  purchasing 
of  same  were  strictly  in  accordance  with  the 
provisions  of  the  said  act  of  the  legislature 
hereinbefore  referred  to,  and  being  chapter 
243  of  the  Laws  of  1897  of  the  state  of  Kan- 
sas. It  is  further  expressly  stipulated  and 
agreed  that,  in  the  event  that  the  said  pro- 
ceedings as  hereinbefore  recited  do  not,  in 
law,  operate  as  a  release  and  discharge  of 
the  said  judgment,  said  judgment  has  not 
otherwise  been  paid,  released,  or  satisfied  by 
the  said  Thomas  N.  Rankin  or  said  plaintiff, 
or  by  anyone  for  or  on  his  behalf  and  ac- 
count. It  is  further  agreed  by  the  parties 
hereto  that  the  said  George  A.  Hamilton  had 
no  actual  knowledge  of  any  of  the  tax  pro- 
ceedings herein  recited  in  relation  to  said 
judgment  until  after  the  said  Thomas  N. 
Rankin  had  released  the  judgment  of  record 
as  herein  stated  under  his  claim  of  right  to 
do  under  his  said  tax  proceedings.  It  is 
further  stipulated  that  on  the  16th  day  of 
September,  1899,  the  said  plaintiff,  George 
A.  Hamilton,  by  his  attorneys,  Harvey  & 
ilarvey,  presented  to  the  clerk  of  the  district 
court  of  said  Ellsworth  county,  James  M. 
Wilson,  a  praecipe  for  an  execution,  which 
said  praecipe  was  in  due  form  as  required  by 
law,  and  demanded  of  the  said  clerk  that  an 
execution  issue  on  the  said  judgment;  that 
the  said  James  M.  Wilson,  as  said  clerk  of 
said  court,  by  reason  of  the  cancelation  and 
discharge  of  the  said  judgment  in  the  manner 
as  hereinbefore  set  out,  refused,  and  still  re- 
fuses, to  issue  an  execution  on  the  said  judg- 
ment; that  on  or  about  the  16th  day  of  Sep- 
tember, 1899,  said  plaintiff  filed  a  motion  in 
said  district  court  in  said  action,  mov- 
ing said  court  to  make  an  order  directing  the 
said  James  M.  Wilson,  as  clerk  of  said  court, 
to  issue  an  execution  on  the  said  judgment  in 
accordance  with  the  preecipe  filed  as  afore- 
said, which  said  motion  regularly  coming  on 
to  be  heard  at  the  October  term,  1899,  of  the 
said  district  court,  the  said  court  refused  to 
consider  or  pass  upon  the  said  motion,  al- 
though the  said  plaintiff  was  present,  and 
demanded  a  hearing  and  consideration  there- 
of; that  the  reason  assigned  by  the  said 
court  in  refusing  to  pass  upon  the  said  mo- 
tion was  that  said  court  would  not  pass  upon 
the  validity  of  the  said  law  taxing  judgments 
in  such  a  summary  manner  in  said  action, 
and  would  only  pass  upon  same  under  proper 
mandamus  proceedings." 
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Messrs.  Harvey  &  Harvey  and  A*  £• 
Maine  for  plaintiff. 

2Iessi's,  Ira  E.  Uoyd  and  N.  F.  Nonrse, 

for  defendant : 

Chapter  243,  Kan.. Laws  1897,  is  not  un- 
constitutional as  violating  §  1,  art.  11,  of 
the  Constitution. 

The  purpose  of  the  act,  construing  it  as  an 
entirety,  is  to  tax  personal  judgments. 

The  evident  purpose  of  the  legislature  was 
to  put  all  personal  judgments,  whether 
owned  by  residents  or  nonresidents,  upon  the 
same  footing,  and  to  subject  all  such  judg- 
ments to  be  taxed  under  the  laws  of  this 
state. 

The  wisdom  of  such  law  is  apparent.  The 
nonresident  seeks  the  benefit  of  our  courts 
and  the  protection  of  our  laws,  but  pays  no 
taxes  to  the  public. 

Where  the  note  and  mortgage  are  in  the 
hands  of  an  agent  and  within  the  state,  they 
are  subject  to  taxation  within  the  state. 

Buck  V.  Miller,  147  Ind.  586,  37  L.  R.  A. 
384,  46  N.  E.  647,  47  N.  E.  8;  Detroit  v. 
Lewis,  109  Mich.  155,  32  L.  R.  A.  439,  66  K. 
\V.  1958. 

The  reason  of  the  authorities  makes  judg- 
ments rendered  and  existing  wholly  within 
the  state,  even  though  owned  by  nonresi- 
•dents,  taxable  within  the  state. 

Kingman  County  Comrs.  v.  Leonard,  57 
Kan.  531,  34  L.  R.  A.  810,  46  Pac.  960. 

Smitli,  J.,  delivered  the  opinion  of  the 
court  : 

Chapter  243  of  the  Tiaws  of  1897,  relating 
to  the  taxation  of  personal  judgments,  is  at« 
tacked  as  unconstitutional.  The  first  section 
of  the  law  reads :  "Section  1.  The  term  'per- 
sonal judgments'  shall  include  all  personal 
judgments  for  money  only,  owned  by  resi- 
<Lents  and  nonresidents  of  the  state  of  Kan- 
sas: provided,  this  section  shall  not  apply 
to  judgments  upon  foreclosure  of  mortgages 
prior  to  the  sale  of  the  lands  described  in  the 
decree,  work  and  labor  judgments,  or  for  ma- 
terial furnished  in  the  erection  of  buildings, 
and  improvements  on  land  or  lots.  But 
shall  apply  to  all  personal  judgments  ren- 
dered upon  foreclosure  of  mortgage  after 
sale  when  a  deficiency  judgment  remains 
against  the  judgment  debtor."  It  is  particu- 
larly urged  that  the  exemptions  contained  in 
-said  section  violate  the  requirement  of  uni- 
formity in  assessment  and  taxation  con- 
tained in  §  1  of  article  11  of  the  Constitution, 
as  follows:  "Section  1.  The  legislature 
shall  provide  for  a  uniform  and  equal  rate  of 
assessment  and  taxation;  but  all  property 
used  exclusively  for  state,  county,  municipal, 
literary,  educational,  scientific,  religious,  be- 
nevolent, and  charitable  purposes,  and  per- 
sonal property  to  the  amount  of  at  least  two 
hundred  dollars  for  each  family,  shall  be 
exempted  from  taxation."  It  is  evident  that 
the  prescribed  rule  of  uniformity  has  been 
disregarded  in  the  discriminations  made  be- 
tween different  classes  of  judgments  men- 
tioned in  §  1  of  the  act.  It  is  quite  certain 
that  the  law  in  question  was  passed  for  other 
purposes  than  the  production  of  revenue. 
This,  however,  would  be  an  immaterial  con- 
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sideration  if  the  taxing  power  had  confined 
itself     within     constitutional     limits.    Wc 
know  by  common  experience  that  judgments 
on  debts  secured  by  mortgages  are  of  much 
greater  value  than  deficiency  judgments  for 
the  same  amounts  remaining  over  after  the 
property  upon  which  they  were  liens  has  been 
exhausted.    Yet  under  this  law  such  valu- 
able judgments  are  wholly  exempted,  whila 
judgments  for  deficiencies  are  taxed.    Again, 
it  is  difficult  to  furnish  a  reason  why,  under 
a  tax  law  re(fuiring  uniformity  and  equality 
in  its  operation,  a  judgment  for  material 
furnished  in  the  erection  of  buildings  should 
be  exempted  from  taxation,  while  a  judgment 
rendered  for  money  borrowed  to  purchase  the 
material  so  used  should  be  taxed.    Deficiency 
judgments  remaining  after  the  sale  of  real  es- 
tate upon  foreclosure  of  mortgages  are  sub- 
ject to  be  taxed,  but  any  deficiency  arisingon 
judgments  in  the  case  of  the  foreclosure  of 
other  liens,  such  as  mechanics'  or  material- 
men's liens,  is  wholly  exempted.    While  it 
may  be  an  unimportant  inquiry,  yet,  reading 
the  whole  law  together,  it  seems  to  have  been 
enacted  for  the  purpose  of  benefiting  judg- 
ment debtors.     By  §  9,  after  a  judgment  has 
been  advertised  and  offered  for  sale  without 
bidders,  the  county  treasurer  is  required  to 
bid  in  the  same  in  the  name  of  the  county. 
Thereafter  the  board  of  county  commission- 
ers is  authorized  to  compromise  the  tax  with 
the  judgment  debtors  upon  such  terms  and 
conditions  as  may  be  to  the  best  interests  of 
the  county,  thus  restricting  the  power  of  the 
county  commissioners  to  sell  the  judgment 
so  held  by  the  county,  unless  the  judgment 
debtor  shall  see  fit  to  purchase  the  same. 
Strangers  to  the  judgment,  or  even  the  hold- 
er and  owner  of  the  same,  cannot  compro- 
mise the  tax  thereon  with  the  county.     Un- 
der the  above  constitutional  provision  the 
legislature  has  a  narrow  latitude  in  exempt- 
ing property  from  taxation,  and  the  extent 
of  its  departure  from  a  uniform  and  equal 
rate  of  assessment  and  levy  is  marked  out 
and  circumscribed  in  express  terms.     Th'^s 
constitutional  provision  is  to  be  regarded  as 
a  limitation  on  the  power  of  the  legislature 
to  discriminate  between  different  dasses  or 
kinds  of  property  when  enacting  tax  laws. 
In  Cooley,  Taxn.  2d  ed.  p.  215,  it  is  said: 
"It  is  difficult  to  conceive  of  a  justifiable  ex- 
emption law  which  should  select  single  in- 
dividuals or  corporations,  or  single  articles 
of  property,  and.  taking  them  out  of  the  class 
to  which  they  belong,  make  them  the  sub- 
ject of  capricious  legislative  favor.     Such  fa- 
voritism could  make  no  pretense  of  equality; 
it  would  lack  the  semblance  of  legitimate  tax 
legislation."    In  the  case  of  Be  Page,  60  Kan. 
842-847,  58  Pac.  478,  this  court  passed  upon 
the  validity  of  a  law  providing  for  the  taxa- 
tion of  contracts  of  insurance  made  ^with  in- 
surance companies  not  authorized  to  do  bu?!- 
ness  in  this  state.     The  tax  was  restricted 
in  its  operation  to  contracts  with  inaurance 
companies  not  licensed  here,  and  made  no 
provision  for  taxing  contracts  with  doxne^r" : 
companies,  or  companies  autliorized  ajad  li- 
censed to  carry  on  insurance  in  Kansas.      TLe 
law  was  held  void.     Mr.  Justice  Jobnstok. 
speaking  for  the  court,  said:     "Tlie  lack  of 
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aoiformi^  is  manifest  in  another  way :  One 
toxpayer  naa  a  policy  written  in  the  state  by 
&  companT  with  authority  on  which  no  tax 
is  imposed,  while  his  neighbor  has  one  writ- 
ten by  an  unlicensed  company  at  Indianapo- 
lis, or  other  place  outside  of  the  state,  which 
1*8  subject  to  taxation.  Taxes  are  uniform 
&nd  equal  when  imposed  on  all  property  of 
the  same  character  within  the  taxing  dis- 
trict, and  yet  here  the  insured  pays  a  10  per 
cent  tax  upon  a  policy  written  outside  of  the 
ftate,  while  his  neighbor  pays  nothing  for  a 
policy  of  equal  value,  and  affording  the  same 
protection,  because  it  is  written  within  the 
itate.  .  .  .  This  is  an  invidious  discrim- 
ination, purposely  made,  and  is  a  distinct  de- 
Mirture  from  the  constitutional  rule  of  uni- 
lormity."  See  the  numerous  authorities 
cited,  and  also  Atchison,  T.  d  8.  F,  R.  Co.  v. 
Clark,  60  Kan.  826,  58  Pac.  477. 

Much  has  been  said  by  counsel  for  plaintiff 
regarding  the  situs  of  the  judgment,  it  being 
owned  by  a  citizen  and  resident  of  Iowa. 
We  deem  it  unnecessary  to  enter  into  a  dis- 
cussion of  that  question.  For  the  purposes 
of  the  case  we  assume  that  the  situs  of  the 
jud;Brment  is  in  this  state.  The  act  in  ques- 
tion is  void,  and  the  sale  ol  the  judgment 
and  its  satisfaction  by  the  judgment  debtor 
aaauthorized. 

A  peremptory  writ  of  mandamus  tpill  he 
•icarded. 

All  the  Justices  concur. 


«r.  LOinS,  KANSAS,  k  SOUTHWESTERN 
RAILROAD  COMPANY,  Plff.  in  Err., 

V. 

John  W.  NYCE  et  aZ. 
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*X.     A  rmllroAA  eompany  obtained  deeds 
frost  &B  o'vraer  of  mortflra^ed  land  for 

a  risbt  of  waj  across  the  same,  and  Immedi- 
ately constructed  Its  roadbed,  bridges,  main 
line,  and  side  tracks,  together  with  a  station 
hoaae  thereon.  Thereafter  an  action  was 
commenced  by  the  mortgagee  to  foreclose  his 
iten  apon  the  real  estate.  In  which  suit  the 
railroad  comiwny  was  made  a  party.  It  an- 
swered, setting  ap  Its  deeds  to  the  right  of 
way,  and  aTerrlng  that  It  was  In  possession 
of  the  atrip  of  land  by  virtue  of  said  convey- 
ances from  the  owner.  A  decree  was  entered 
ordering  a  sale  of  the  mortgaged  property, 
and  adjudging  that  the  mortgage  was  a  senior 
and  {paramount  lien  npon  the  land,  including 
tlM  rig^t  of  way  of  the  railroad  company. 
A  sale  was  ordered  first  of  the  land  not  em- 
braced In  the  right  of  way,  and,  should  that 
pro-re  Insufficient  to  satisfy  the  mortgage 
claim,  then  that  the  strip  included  in  the 
rfglit-of-way  deeds  be  sold.  The  mortgagee 
bid  fn  tMth  tracts  at  less  than  his  Judgment, 
and   received  a  sherllTs  deed.     The  railroad 

•Headnotes  by  Smith,  J. 


Notts. On  the  question  of  the  value  of  Im- 

orementa  made  by  one  who  takes  property  by 

itnent  domain  as  an  element  of  damages,  see 

laae  ▼.  Jemmett  (Utah)  \0  L.  R.  A.  805.  and 
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company  thereupon  made  application  to  the 
district  Judge  for  the  appointment  of  commis- 
sioners to  condemn  the  right  of  way  then  In 
use  over  and  across  the  land.  They  were  ap- 
pointed. On  the  trial  of  an  appeal  from 
their  award,  JMtd,  that  the  purchaser  at  the 
6heriff*B  sale  could  not  recover  the  value  of 
the  Improvements  placed  upon  the  land  by 
the  railroad  company,  and  that  the  same  did 
not  pass  by  the  sheriff's  deed  as  iMirt  of  the 
real  estate. 

2.  The  case  of  Briflrars  ▼•  Chicago,  K.  A 
W.  R.  Co.  56  Kan.  526,  43  Pac.  1181,  over- 
ruled. 

8.  Socli  pnrcliaser  at  a  foreclosore  sale 
cannot  recover  damaKes  caused  to  that 
part  of  the  land  outside  of  the  right-of-way 
strip  by  reason  of  the  construction  or  opera- 
tion of  the  railroad. 

4.  ImproTements  placed  upon  real 
estate  by  a  railroad  companir,  necessary 
to  the  operation  of  the  road,  are  to  be  re- 
garded as  trade  fixtures,  and  not  accessories 
of  the  land  to  which  they  are  attached. 

5.  A  railvray  corporation  is,  in  one 
sense,  a  public  aarency.  It  possesses  the 
sovereign  power  of  eminent  domain,  conferred 
by  reason  of  the  benefits  derived  by  the  peo- 
ple of  the  state  from  the  operation  of  the 
road.  To  permit  a  part  of  Its  roadbed  and 
track  to  pass  by  sheriff*s  sale  to  an  individ- 
ual, with  absolute  dominion  and  ownership 
in  the  purchaser,  would  destroy  It  as  an  in- 
strument of  commerce,  take  away  all  power 
of  regulation  or  control  by  the  state,  and  di- 
vert it  from  the  purposes  for  which  it  was 
built. 

(February  10,  1900.) 

ERROR  to  the  District  Court  for  Sumner 
County  to  review  a  judgment  in  favor  of 
petitioners  in  a  proceeding  brought  to  ob- 
tain compensation  for  land  which  had  been 
obtained  by  defendant  for  right  of  way. 
Modified, 

Statement  by  Smith,  J.: 

In  March,  1886,  Alexander  Blaokstone  and 
wife  executed  to  the  Stock  Exchange  Bank 
a  mortgage  upon  a  half  section  of  land  to  se- 
cure a  note  for  about  $4,600  given  to  the 
bank  by  Charles  Blackstone,  Alexander 
Blaokstone,  and  William  Corzinc.  The  mort- 
gage was  duly  recorded.  On  November  4  fol- 
lowing. Alexander  Blackstone  and  wife  sold 
to  the  St.  Louis,  Kansas,  &  Southwestern 
Railroad  Company  a  strip  of  land  100  feet 
wide  through  said  land,  and  executed  to  the 
latter  a  warranty  deed  for  the  same,  which 
was  recorded  December  14,  1886.  After- 
wards, in  April,  1887,  the  railroad  company 
acquired  by  another  warranty  deed  from 
Blackstone  and  wife  an  additional  right  of 
way  over  said  real  estate,  which  last  deed 
was  recorded  July  1,  1887.  Immediately  aft- 
er acquiring  said  right  of  way  and  property 
by  virtue  of  the  two  warranty  deeas  above 
mentioned,  the  railroad  company  constructed 
its  track,  roadbed,  bridges,  main  line,  and 
side  tracks,  and  also  built  and  constructed  a 
depot  and  station  house  upon  the  land  so 
granted.  In  October,  1887,  an  action  was 
commenced  by  the  Stock  Exchange  Bank  to 
recover  upon  the  note  anu  to  foreolose  the 
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mortgage  executed  to  it  by  Alexander  Black- 
stone  and  wife.  Both  the  St.  Louis,  Kansas, 
&  Southwestern  Railroad  Company  and  the 
St.  Louis  &  San  Francisco  Railway  Company 
(which  latter  company  was  then  operating 
the  road)  were  made  parties  defendant  to 
the  suit  The  San  Francisco  Company  filed 
an  answer  therein,  setting  up  the  deeds  to 
said  right  of  way.  In  May,  1888,  a  personal 
judgment  was  rendered  against  Charles  and 
Alexander  Blackstone  and  William  Corzine 
in  favor  of  the  bank  for  the  amount  due  upon 
the  note,  and  a  decree  entered  for  the  sale  of 
the  property  covered  by  the  mortgage  at  the 
expiration  of  six  months,  without  appraise- 
ment. The  cause  was  then  continued  a^  fco 
the  railway  company.  In  December,  1889, 
the  case  came  on  for  further  hearing  between 
the  plaintiff  bank  and  the  railway  company. 
It  was  then  decreed  that  the  mortgage  of  the 
bank  was  a  senior  and  paramount  lien  upon 
all  of  said  real  estate,  including  the  ri<;cht 
of  way  of  the  railroad  companies,  but  order- 
ing that,  upon  the  sale  of  the  property  mort- 
g&ged,  the  land  not  embraced  in  the  right  of 
way  should  be  first  sold  and  exhausted  to 
satisfy  the  mortgagee's  claim;  and,  in  the 
event  said  sale  should  prove  insufficient  for 
that  purpose,  then  the  right  of  way  should 
be  sold,  and  barring  the  title  and  interest 
of  the  railroad  companies  in  the  property 
after  such  sale.  On  July  8,  1895,  pursuant 
to  the  decree*  the  sheriff  sold  all  of  that  por- 
tion of  the  land  not  embraced  and  included 
in  the  right  of  way  to  John  W,  Nyce  for 
$1,000,  and  thereupon  sold  the  right  of  way 
to  John  W.  Nyce  for  $600.  The  sale  was  con- 
firmed July  10  thereafter,  and  a  sheriff's 
deed  ordered.  On  July  27,  1895,  the  St. 
Louis,  Kansas,  &  Southwestern  Railroad 
Company  made  application  to  the  district 
judge  for  the  appointment  of  commissioners 
to  condemn  a  right  of  way  over  and  across 
said  premises.  Commissioners  were  ap- 
pointed and  qualified,  and  on  December  3 
filed  their  report,  allowing  damages  to  the 
land  not  taken  $383.67,  and  value  of  land 
taken  $245 ;  making  a  total  of  $629.67.  In 
the  commissioners'  report  the  owner  is  given 
as  unknown.  On  September  13,  1895,  John 
W.  Nyce  and  the  Stock  Exchange  Bank, 
claiming  to  be  the  owners  of  all  of  said  tract 
of  land,  filed  an  appeal  bond,  and  a  tran- 
script of  the  record  was  transmitted  to  the 
district  court.  Thereafter,  in  November, 
Nyce  and  the  bank  filed  a  petition  in  the  dis- 
trict court  against  the  railroad  company, 
wherein  they  alleged  they  were  the  owners 
of  the  land,  setting  forth  the  condemnation 
proceedings  and  daiming  damages  in  the 
sum  of  $9,000,  consisting  of  the  following 
items:  A  station  house  or  depot,  of  the 
value  of  $1,000;  1,700  feet  of  side  track,  laid 
upon  grade,  consisting  of  wooden  ties  and 
Bteel  rails,  and  the  necessary  switches  and 
appliances,  of  the  value  of  $2,000;  a  mile  of 
main  track,  built  and  laid  upon  a  grade,  con- 
sisting of  wooden  ties  and  steel  rails,  of  the 
value  of  $6,000.  The  defendant  below,  the 
St.  Louis,  Kansas,  &  Southwestern  Railroad 
Company,  filed  an  answer,  setting  up  its 
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ownership  of  the  land  conveyed  to  it  for 
right  of  way  in  the  deeds  from  Blackstou- 
and  wife,  heretofore  mentioned,  and  the  erec- 
tion of  improvements  thereon  by  the  railroad 
company,  and  the  continuous  occupation 
and  use  of  the  same  thereafter  for  railroad 
purposes.  Upon  the  trial  the  jury  were  in- 
structed that  the  plaintiffs,  Nyce  and  the 
bank,  had  a  right  to  recover  the  value  of  the 
improvements  placed  upon  the  land  by  the 
railroad  company,  in  €iddition  to  the  value 
of  the  land  taken,  as  well  as  damages  to  the 
land  not  taken;  and  plaintiffs  below  re- 
covered a  verdict  against  the  company  for 
the  sum  of  $4,851.17,  upon  which  judgment 
was  entered  in  their  favor.  In  this  amount 
$600  was  included  for  depreciation  in  value 
of  the  land  not  occupied  by  the  railroad  by 
reason  of  the  maintentuice  and  operation  of 
the  same  over  and  across  the  half  section 
mentioned. 


Messrs,  Rosstiastoia,  8mit]^  ft  Histed, 

for  plaintiff  in  error: 

The  value  of  the  property  in  these  cases  is 
of  the  date  when  tiie  condemnation  is  had. 

Missouri  P.  R,  Co.  v.  Gruendel,  3  Kan. 
App.  60,  44  Pac.  439;  8i.  Joseph  d  D.  C.  R, 
Co,  V.  Orr,  8  Kan.  419;  Central  Branch  U, 
P.  R,  Co.  V.  Andrews,  26  Kan.  702. 

The  improvements  placed  upon  the  right- 
of-way  by  the  railroad  company  were  not 
proper  elements  of  damage. 

When  a  particular  par^  of  land  is  taken 
under  condemnation  proceedings,  the  award 
that  follows  is  in  gross,  and  is  for  the  ben- 
efit of  whom  it  may  concern. 

A  mortgagee  has  no  standing  in  court  to 
segregate  his  right  from  that  of  the  mortr 
gagor,  and  to  appeal  from  the  award. 

Chicago,  K.  d  W.  R,  Co.  v.  Sheldon,  53 
Kan.  109,  35  Pac.  1105;  Rand  v.  Fort  Bcott. 
W.  d  W,  R.  Co.  50  Kan.  114,  31  Pac.  683: 
Whitaker  v.  Leavenworth  Depot  d  R.  Co.  41 
Kan.  315,  21  Pac.  264. 

No  one  may  assert  a  claim  to  that  which 
the  railroad  company  had  put  upon  the  land 
and  paid  for. 

Ritchie  v.  Kansas^  N,  d  D.  R,  Co.  55  Kan. 
38,  39  Pac.  718;  Cohen  v.  8t.  Louis,  Ft.  8.  d 
W.  R.  Co.  34  Kan.  158,  55  Am,  Rep.  242,  8 
Pac.  138;  Atchison,  T.  d  8.  F.  R.  Co.  v.  .Mor-  I 
gan,  42  Kan.  23,  4  L.  R.  A.  284,  21  Pac  809. 
22  Pac.  995 ;  Albion  River  R.  Co.  v.  Hesser, 
84  Cal.  435,  24  Pac.  288;  California  P.  R.  Co. 
V.  Armstrong,  46  Cal.  85;  Justice  v.  Ses- 
quehoning  Valley  R.  Co.  87  Pa.  28;  Harris- 
burg  V.  Crangle,  3  Watts  &  S.  460;  McCHn- 
ton  V.  Pittsburg,  Ft.  W.  d  C,  R.  Co.  66  Pa. 
409;  Delaware,  L.  d  W.  R.  Co.  v.  Burson,  61 
Pa.  379;  Chicago  d  A.  R.  Co.  v.  Goodwin,  111 
111.  282,  53  Am.  Rep.  622;  Oregon  R.  d  Sav. 
Co.  V.  Mosier,  14  Or.  619,  58  Am.  Rep.  321. 
13  Pac  300. 

The  owner  of  the  land  has  no  rig^ht  to  re- 
cover the  amount  of  the  cost  of  making  sueb. 
a  grade,  or  the  amount  which  the  grade  ac- 
tually did  cost,  or  the  benefit  which  the  lan^ 
or  the  grade  would  be  to  the  railroad  com- 
pany; for  such  is  not  the  proper  measure  otj 
his  damages. 
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Albion  River  R.  Co.  ▼.  Heaser,  84  Cal. 
435,  24  Pac  288;  Black  River  d  M,  R,  Co. 
T.  Barttard,  9  Hun,  104;  Selma,  R.  d  D.  R. 
Co.  ▼.  Keith,  63  Qa.  178;  3  Sutherland, 
Damages,  462. 

In  an  action  to  condemn  a  right  of  way 
for  a  railroad,  commenced  aftor  the  con- 
stniction  of  the  road,  the  landowner  is  not 
entitled  to  be  paid  the  value  of  the  im- 
provemients  placed  upon  the  land  by  the  rail- 
road company,  or  its  predecessor  in  interest^ 
before  the  commencement  of  the  oondemna- 
tion  proceedings. 

San  Francisco  d  N.  P,  R.  Co.  t.  Taylor,  80 
Cal.  240,  24  Pac.  1027;  Loutaville,  N.  O.  d 
T.  R.  Co.  ▼.  Dickson,  03  Miss.  380,  56  Am. 
Bep.  800 ;  Condon,  A.  d  N.  R.  Co.  v.  French, 
68  Miss.  22,  8  8o.  612;  Chreoe  ▼.  First  Div.  of 
St.  Paul  d  P.  R.  Co.  26  Minn.  66,  1  N.  W. 
816;  8t.  Johnshury  d  L.  C.  R.  Co.  t.  Willard, 

61  Vt.  134,  2  L.  R.  A.  628,  17  Atl.  38;  Jack- 
aonvUle,  T.  d  K.  W.  R.  Co.  Y.  Adams,  28  Fla. 
631, 14  L.  K  A.  533, 10  So.  465;  Vewgass  v. 
St.  Louis,  A.  d  T.  R.  Co.  54  Ark.  140,  15  S. 
W.  188;  California  B.  R.  Co.  v.  Bouthem  P. 
R.  Co.  67  Cal.  59,  7  Pac.  123;  North  Hud- 
son County  R.  Co.  v.  Booraem,  28  N.  J.  Eq. 
460;  Re  Norwood  d  M.  R.  Co.  47  Hun,  489; 
Chicago  d  A.  R.  Co.  Y.  Goodwin,  111  111. 
273,  53  Am.  Rep.  622. 

Where  a  company  takes  possession  of  land, 
and  constructs  a  track  thereon,  with  the 
consent  of  the  person  in  possession,  under 
color  of  title,  and  afterwards  the  para- 
mount owner  commences  an  action  for  the 
permanent  taking  and  appropriation  of  the 
land,  the  company  will  not  be  considered  as 
a  mere  trespasser  on  the  land,  «nd  will  not 
be  required  to  pay  for  improvements  made 
thereon  by  itself,  but  will  be  required  to  pay 
only  the  value  of  the  land  taken  at  the  time 
it  was  taken,  and  the  damages  to  the  land 
not  taken. 

Cohen  v.  Bt.  Louis,  Ft.  B.  d  W.  R.  Co.  34 
Kan.  158,  54  Am.  Rep.  242,  8  Pac.  138;  El- 
lis V.  Rock  Island  d  M.  C.  R.  Co.  125  III.  82, 
17  N.  E.  62;  Jones  v.  New  Orleans  d  8.  R. 
Co.  d  Immigration  Asso.  70  Ala.  227 ;  Texas 
d  P.  R.  Co.  V.  Hays,  3  Tex.  App.  Civ.  Cas. 
(Willson)  p.  70;  Hays  v.  Tewas  d  P.  R.  Co. 

62  Tex.  397 ;  Justice  v.  Nesquehoning  Valley 
R.  Co.  87  Pa.  28;  Denver  d  R.  G.  W.  R.  Co. 
V.  Staneliff,  4  Utah,  117,  7  Pac.  630;  Toledo, 
A.  A.  d  O.  T.  R.  Co.  V.  Dunlap,  i7  Mich.  456, 
11  N.  W.  271;  Re  Morgan,  39  Mich.  675; 
Kennedy  y.  Milwaukee  d  St.  P.  R.  Co.  22 
Wis.  581 ;  Lyon  ▼.  Oreen  Bay  d  M.  R.  Co. 
42  Wis.  538. 

Hie  action  for  damages  it  personal,  and 
does  not  pass  by  deed. 

MeFadden  ▼.  Johnson,  72  Pa.  335,  13  Am. 
Rep.  681. 

The  benefits  mn  special  and  particular  to 
tie  owner. 

Symonds  ▼.  Cincinnati,  14  Ohio,  147,  45 
Am.  Dee.  532,  and  note;  Mills,  £m.  Dom.  S 
«7. 

Messrs.  If.  A*  Xiow  and  W*  F«  ETaiis, 
also  for  plaintiff  in  error: 

The  purchaser  of  the  land  outside  of  the 
right  of  way  at  the  foreclosure  sale  cannot 
48  L.  R.  A-  ' 


recover  damages  caused  to  such  land  by  the 
construction  of  the  railroad  many  years  be- 
fore he  became  the  owner  thereof.  i 

Chicago  d  E.  I.  R.  Co.  v.  Loeb,  118  III.  203, 
59  Am.  Rep.  341,  8  N.  E.  460;  Colorado  Mid^ 
land  R.  Co.  r.  Trevarthen,  1  Colo.  App.  162, 
27  Pac.  1012;  Indiana,  B.  d  W.  R.  Co.  v. 
Allen,  100  Ind.  409;  Livermon  v.  Roanoke  d 
T.  River  R.  Co.  109  N.  C.  62,  13  S.  E.  734; 
Sennott  v.  Bt.  Johnshury  d  L.  C.  R.  Co.  59 
Vt.  226,  9  Atl.  654;  Dows  v.  Congdon,  16 
How.  Pr.  571 ;  Kennedy  v.  Milwaukee  d  Bt. 
P.  R.  Co.  22  Wis.  584. 

The  mortgagee  cannot  recover,  unless  the 
construotion  of  the  railroad  over  and  ad- 
jacent to  the  mortgaged  property  rendered  it 
of  less  value  than  the  amount  of  the  indebt- 
edness which  the  mortgage  waa  intended  to 
secure. 

KnoU  V.  New  York,  C.  d  Bt.  L.  R.  Co.  121 
Pa.  467«  1  L.  R.  A.  306,  16  Atl.  571. 

The  materials  composing  the  r&ilroad 
which  was  constructed  across  the  land  in 
question  were  and  are  personal  property,  and 
their  value  should  not  be  included  in  the 
damages  awarded  to  the  landowner. 

Atchison,  T.  d  8.  F.  R.  Co.  v.  Morgan.  42 
Kan.  23,  4  L.  R  A.  284,  21  Pac.  809,  22  Pac 
995;  Winslow  v.  Bromich,  64  Kan.  300,  38 
Pac.  276;  Wagner  v.  Cleveland  d  T.  R.  Co. 
22  Ohio  St.  663,  10  Am.  Rep.  770;  Eaves  t. 
Estes,  10  Kan.  314,  15  Am.  Rep.  346;  Cen- 
tral Branch  R.  Co.  v.  Fritz,  20  Kan.  430,  27 
Am.  Rep.  175;  Northern  C.  R.  Co.  v.  Canton 
Co.  30  Md.  347 ;  Western  N.  C.  R.  Co.  v.  Deal, 
90  N.  C.  110;  Albion  River  R.  Co.  t.  Hesser, 
84  Cal.  435,  24  Pac  288;  Jones  v.  New  Or- 
leans d  B.  R.  Co.  d  Immigration  Asso.  70 
Ala.  227 ;  Justice  v.  Nesquehoning  Valley  R, 
Co.  87  Pa.  28;  Chicago  d  A.  R.  Co.  v.  Good- 
win, 111  111.  273,  53  Am.  Rep.  622;  Newgass 
V.  8t.  Louis,  A.  d  T.  R.  Co.  54  Ark.  140,  15 
8.  W.  188;  Toledo,  A.  A.  d  G.  T.  R.  Co.  v. 
Dunlap,  47  Mich.  456,  11  N.  W.  271;  Louis- 
ville, N.  0.  d  T.  R.  Co.  V.  Dickson,  63  Miss. 
380,  56  Am.  Rep.  809;  Preston  v.  Sabine  d 
E.  T.  R.  Co.  70  Tex.  875,  7  S.  W.  825; 
Charleston  d  W.  C.  R.  Co.  t.  Hughes,  105  Ga. 
1,  30  S.  E.  972. 

A  railroad  does  not,  nor  do  the  materials 
composing  it,  become  a  part  of  the  real  es- 
tate upon  which  it  is  located  or  to  which  it 
is  annexed. 

Cohen  v.  Bt.  Louis,  Ft.  8.  d  W.  R.  Co.  84 
Kan.  168,  54  Am.  Rep.  242,  8  Pac  138;  ElUs 
V.  Rock  Island  d  M.  C.  R.  Co.  125  III.  82,  17 
N.  E.  62 ;  Chicago  d  A.  R.  Co.  v.  Goodwin, 
111  III.  273,  53  Am.  Rep.  622;  Greve  v.  First 
Div.  of  Bt.  Paul  d  P.  R.  Co.  26  Minn.  66,  1 
N.  W.  816;  San  Francisco  d  N.  P.  R.  Co.  v. 
Taylor,  86  Cal.  246,  24  Pac  1027;  Albion 
River  R.  Co.  v.  Hesser,  84  Cal.  435,  24  Pac 
288;  California  P.  R.  Co.  v.  Armstrong,  40 
Cal.  85;  Re  Morgan,  39  Mich.  675;  Toledo, 
A.  A.  d  G.  T.  R.  Co.  v.  Dunlap,  47  Mich.  450, 
11  N.  W.  271;  Louisville,  N.  O.  d  T.  R.  Co. 
V.  Dickson,  63  Miss.  380,  56  Am.  Rep.  809; 
Canton,  A.  d  N.  R.  Co.  v.  French,  68  Miss, 
22,  8  So.  512;  Bt.  Johnshury  d  L.  C.  R.  Co. 
V.  Willard,  61  Vt.  134,  2  L.  R.  A.  628,  17  AtL 
38;  Daniels  v.   Chicago,  I.  d  N.  R.  Co.  41 
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loifa,  62;  Denver  d  R,  Q,  W.  R.  Co.  v.  Stan- 
eliff,  4  UUh,  117,  7  Pac.  630;  Wagner  v. 
Cleveland  d  T,  R,  Co,  22  Ohio  St  663,  10 
Am.  Rep.  770;  North  Hudson  County  R,  Co. 
▼.  Booraem^  28  N.  J.  £q.  450 ;  Newgasa  v.  Bt, 
Louia,  A.  d  T.  R,  Co.  54  Ark.  140,  15  S.  W. 
188;  Justice  v.  Nesquehoning  Valley  R,  Co. 
87  Pa,  28;  Meigs's  Appeal,  62  Pa.  28,  1  Am. 
Rep.  372 ;  Bethlehem  South  Oas  d  Water  Co. 
▼.  Yoder,  112  Pa.  136,  4  Atl.  42;  Jackson- 
vilU,  T.  d  K.  W.  R.  Co.  V.  Adams,  28  Fla. 
e31,  14  L.  R.  A.  633,  10  So.  465;  Jones  v. 
New  Orleam^  d  8.  R.  Co.  d  Immigration 
Asso.  70  Ala.  227;  Western  N.  C.  R. 
Co.  T.  Deal,  90  N.  C.  110;  Preston  ▼.  Sabine 
d  E.  T.  R.  Co.  70  Tex.  376,  7  S.  W.  825; 
Texas  d  P.  R.  Co.  v.  Hays,  3  Tex.  App.  Civ. 
Caa.  ( Wiileon)  p.  79;  Hays  v.  Texas  d  P.  R. 
Co.  62  Tex,  397 ;  Aspintcall  v.  Chicago  &  N. 
W.  R.  Co.  41  Wi8.  474;  Kennedy  v.  Mil- 
UHiuke^  d  8t.  P.  R.  Co.  22  Wis.  681 ;  North- 
ern C.  R.  Co.  V.  Canton  Co.  30  Md.  347 ; 
Oregon  R.  d  Nav.  Co.  v.  Hosier,  14  Or.  619, 
58  Am.  Rep.  321,  13  Pac.  300;  Charleston  d 
W.  C.  R.  Co.  V.  Hughes,  106  Ga.  1,  30  8.  E. 
972 ;  Wiggins  Ferry  Co.  v.  Ohio  d  M.  R.  Co. 
142  U.  S.  396,  35  L.  ed.  1065,  12  Sup.  Ct 
Rep.  188;  Ritchie  v.  Kansas,  N.  d  D.  R.  Co. 
55  Kan.  30,  39  Pac.  718;  Winslow  v. 
Bromich,  54  Kan.  300,  38  Pac.  275;  Meriam 
Y.  Brown,  128  Mass.  391;  Booraem  v.  Wood, 
27  N.  J.  Eq.  371. 

The  railroad  of  the  plaintiff  in  error,  in- 
cluding that  portion  on  the  real  estate  pur- 
ohased  by  Nyce,  was  burdened  by  a  public 
duty,  and  was  devoted  to  public  use.  If 
Nyce  became  the  owner  of  the  material  com- 
posing any  part  of  it  bv  his  purchase  at  the 
sheriff's  sale  he  could  do  as  he  pleased  with 
it.  He  could  tear  it  up,  or  sell  it  in  pieces 
or  as  a  whole,  without  reference  to  the  rights 
of  the  public. 

No  person  has  the  right  to  tear  up  or  de- 
stroy the  railroad  or  any  part  of  it. 

Georgia  v.  AtUmtio  d  O.  R.  Co.  3  Woods, 
434,  Fed.  Caa.  No.  6,361 ;  State  v.  Dodge 
City,  M.  d  T.  R.  Co.  53  Kan.  377,  36  Pac. 
747 ;  Que  y.  Tide  Water  Canal  Co.  24  How. 
267,  16  L.  ed.  636;  National  Foundry  d  Pipe 
Works  Y.  Oconto  Water  Co.  62  Fed.  Rep.  43 ; 
Morgan  v.  Lake  Shore  d  M.  S.  R.  Co.  130 
Ind.  101,  28  N.  E.  648;  Central  R.  Co.  v.  Het- 
field,  29  .N.  J.  L.  206;  Blakely  Y.  Chicago,  K. 
d  N.  R.  Co.  46  Neb,  272,  64  N.  W.  972; 
Saunders  Y.  Memphis  d  R.  8.  R.  Co.  101 
Tenn.  206,  47  S.  W.  156. 

Messrs.  James  Iiawrenee  and  W.  W. 
Soh'winn  for  defendants  in  error. 

Mr.  D.  H.  Martin,  by  permission  of  the 
court,  also  for  defendants  in  error: 

If  the  owner  of  land  mortgages  it,  he  can- 
not subsequently,  by  grant,  create  an  ease- 
ment in  the  land  to  the  prejudice  of  the 
rights  of  the  mortgagee. 

Murphy  v.  Welch,  128  Mass.  489 ;  Ha/rtley 
Y.  Harrison,  24  N.  Y.  170;  Frost  y.  Shaw, 
10  Iowa,  491;  Kruse  Y.  Scripps,  11  111.  98; 
Anderson  y.  Strauss,  98  111.  485. 

The  mortgagee  is  not  affected  by  any  act 
of  the  mor^agor  in  passing  any  rights  of 
his  to  third  persons. 
48L.R.  A. 


Ellithorp  T.  Dewing,  1  D.  Chip.  (Vt) 
141 ;  Coker  y.  Whitlock,  54  Ala.  180. 

When  the  condemnation  was  commenced, 
Nyce  was  the  owner  of  320  acres  of  land  in 
a  solid  body,  and  is  entitled  to  the  applica- 
tion of  the  law  of  damages  that  is  found  in 
an  unbroken  line  of  cases  determined  by  our 
supreme  court  from  St.  Joseph  d  D.  C.  R. 
Co.  y.  Orr,  8  Kan.  419«  down  to  the  present 
time. 

He  owns  property  yalued  at  m>  much 
money  with  the  inside  strip  and  without  the 
railroad.  How  much  less  is  it  worth  with- 
out the  strip  and  with  the  railroad?  And 
in  answering  this  the  manner  of  acquiring 
such  property  is  utterly  immaterial. 

Nyce  is  entitled  to  haye  an  award  of  dam- 
ages to  the  land  lying  on  either  side  of  the 
strip  condemned. 

Kansas  City,  E.  d  S.  R.  Co.  Y.  Merrill,  25 
Kan.  423;  Atchison  d  N.  R.  Co.  y.  Oough,  29 
Kan.  94;  Atchison,  T.  d  S.  F.  R.  Co.  y. 
Blackshire,  10  Kan.  477. 

When  the  railroad  company  attempted  to 
condemn  the  strip  of  land  it  came  as  an  ab- 
solute stranger  in  just  the  same  position  it 
would  be  in  had  it  never  before  been  in  pos- 
session of  the  land.  It  beoime  a  trespasser 
on  the  land  after  the  sale  by  remaining. 

Murphy  y.  Welch,  128  Maes.  489. 

The  compensation  for  such  right  of  way 
appropriated  to  the  uee  of  the  company  in- 
cludes, not  only  the  value  of  the  property 
taken,  but  also  the  loss  the  landowner  sus- 
tains in  the  value  of  his  property  by  being 
deprived  of  a  portion  of  it. 

Reisner  v.  Atchison  Union  Depot  d  R,  Co. 
27  Kan.  382.. 

The  grade,  rails,  ties,  telegraph  poles,  and 
fences  attached  to  the  land  by  the  railway 
company  while  it  was  the  owner  of  the  land, 
subject  to  the  mortgage  to  the  bank,  became 
a  part  of  the  real  estate,  and,  as  such,  paased 
to  the  purchaser  at  sheriff's  sale,  ana  he  is 
entitied  to  their  value  as  a  part  of  his  dam- 
ages in  a  subsequent  proceeding  for  con- 
demnation of  the  land. 

1  Jones,  Mortg.  S  428. 

Any  improvement  placed  upon  real  estate 
by  the  owner  thereof  with  the  intention  that 
it  should  be  a  permanent  structure  becomes 
a  part  of  the  realty,  in  the  absence  of  any 
agreement  between  the  parties  interested 
therein. 

Hopexoell  Mills  v.  Taunton  Sav.  Bank,  150 
Mass.  519,  6  L.  R.  A.  249,  23  N.  E.  327; 
Turner  v.  Wentworth,  119  Mass.  469;  Allen 
v.  Mooney,  130  Mass.  156;  Southhridge  Swo. 
Bank  v.  Exeter  Mach.  Works,  127  Mass.  542; 
Smith  Paper  Co.  v.  Servin,  130  Mass.  511; 
Huhhell  V.  East  Cambridge  Five  Cents  Bav. 
Bank,  132  Mass.  447,  43  Am.  Rep.  446;  ife- 
Rea  V.  Central  Nat.  Bank,  66  N.  Y.  489; 
Hill  V.  Farmers*  d  M.  Nat.  Bank,  97  U.  S. 
460,  24  L,  ed.  1061 ;  Ottum%Da  Woolen  Mill 
Co.  Y.  Ha/uoley,  44  Iowa,  67,  24  Am.  Rep.  719; 
Dooley  v.  Crist,  26  111.  651. 

If  erected  for  permanent  use,  fixtures  be- 
come a  part  of  the  realty. 

Wood  V.  Whelen,  93  HI.  163 ;  Wight  v. 
Qra/y,  73  Me.  297 ;  Bond  v.  Coke,  71  N.  C.  97; 
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Bubhard  w.  Bagahato,  4  Sim.  326;  Potter  ▼. 
Cromicctt,  40  N.  Y.  296,  100  Am.  Dec.  485; 
MeRea  ▼.  Central  Nat.  Bank,  66  N.  Y.  489; 
Rokerte  ▼.  DawpAtn  Depoaite  Bank,  19  Pa. 
71;  Van  Keuren  ▼.  ^etr  Jersey  Cent.  R.  Co, 
38  N.  J.  L.  166. 

All  annexations  made  by  the  owner  are 
presumed  to  be  permanent. 

Arnold  v.  Crowder,  81  111.  66,  25  Am.  Rep. 
260 ;  Winelow  t.  Merchants'  Ins.  Co.  4  Met 
306,  38  Am.  Dec  308;  Hunt  ▼.  Hunt,  14 
Pick.  386,  25  Am.  Dec.  400. 

The  fact  that  annexations  to  the  freehold 
are  called  chattels  in  a  deed  to  the  mort- 
gagor does  not  affect  the  mortgagee's  right 
tio  them  as  fixtures. 

Quinhy  v.  Manhattan  Cloth  d  Paper  Co. 
24  N.  J.  Eq.  260;  Rogers  v.  Brokaw,  25  N. 
J.  Eq.  406;  LyU  T.  Palmer,  42  Mich.  314,  3 
N.  W.  921. 

In  the  absence  of  any  agreement  to  the 
contrary,  fixtures  become  subject  to  mort- 

Ford  T.  Cobh,  20  N.  Y.  344;  Sisson  v.  Hib- 
hard,  75  N.  Y.  542;  Tyson  v.  Post,  108  N.  Y. 
217,  15  N.  E.  316;  Strickland  v.  Parker,  64 
Me.  263 ;  Peiroe  v.  Goddard,  22  Pick.  569,  33 
Am.  Dec.  764 ;  Butler  v.  Page,  7  Met.  40,  39 
Am.  Dec.  757 ;  Richardson  v.  Copeland,  6 
Gray,  536,  66  Am.  Dec.  424;  Crippen  v.  Mor- 
rvtcm,  13  Mich.  23;  Bumside  y.  Twitohell,  43 
X.  H.  390;  Crane  v.  Brigham,  11  N.  J.  Eq. 
30;  Vobson  v.  Qorringe,  66  L.  J.  Ch.  N.  S. 
114;  Beedhouse  ▼.  Boward,  34  Fla.  509,  16 
So.  425. 

A  railroad  track  annexed  to  land  by  the 
owner  of  the  freehold  with  the  intention 
that  it  shall  be  a  permanent  structure  is  a 
part  of  the  realty. 

1  Jones,  Mortg.  S  436 ;  Price  t.  Weehawken 
Perry  Co.  31  N.  J.  Eq.  31 ;  Hunt  v.  Bay  State 
Iron  Co.  97  Mass.  279;  Meriam  v.  Brown, 
128  Mass.  391. 

The  doctrine  of  trade  fixtures  has  no  ap- 
plication where  the  owner  of  land  makes  an- 
nexations intending  them  to  be  permanent 

Climie  ▼.  Wood,  L.  R.  3  Exch.  257 ;  Wins- 
low  y.  Mercliants*  Ins.  Co.  4  Met  313,  38 
Am.  Dec.  368. 

A  railroad  track  laid  down  upon  land  with 
a  view  to  its  permanent  improvement  or 
beneficial  enjoyment  is  deemed  a  fixture  and 
part  of  the  realty. 

Van  Keuren  v.  Central  R.  Co.  38  N.  J.  L. 
165;  Tudor  Iron  Works  v.  Hitt,  49  Mo.  App. 
472;  Hunt  v.  Missouri  P.  R.  Co.  76  Mo.  115; 
Goodman  v.  Hannibal  d  St.  J.  R.  Co.  45 
Mo.  33,  100  Am.  Dec.  336;  Booraem  v. 
Wood,  27  N.  J.  Eq.  371. 

Smitk,  J.,  delivered  the  opinion  of  the 
court: 

We  will  consider  but  two  of  the  questions 
discussed  by  counsel  for  plaintiff  in  error  in 
their  brief  and  argument,  viz.:  (1)  In  es- 
-  timating  the  amount  of  damages  which  the 
plaintiffs  below  were  entitled  to  recover  un- 
der the  condemnation  proceedings,  can  the 
value  of  the  improvements  put  upon  the  land 
by  the  railroad  company  be  taken  into  con- 
sideration? (2)  Can  the  plaintiffs  below  re- 
cover damages  to  the  land  outside  of  the 
48  L.  R.  A. 


right  of  way  of  the  railroad  company  by  rea- 
son of  the  construction  and  operation  of  the 
road,  the  right  of  way  and  the  land  adjacent 
to  it  having  been  sold  in  separate  tracts  un- 
der the  decree  of  foreclosure,  and  bid  in  by 
them  at  sheriff's  sale  long  after  the  construc- 
tion of  the  road.  As  the  defendant  in  error 
Nyce  and  the  Stock  Exchange  Bank  appealed 
from  the  award  made  by  the  commissioners 
in  condemnation,  we  will  treat  them,  in  the 
discussion  of  this  case,  as  the  owners  of  the 
property,  although  it  appears  from  the  rec- 
ord that  Nyce  alone  purchased  the  property 
at  the  sheriff's  sale.  If  the  roadbed,  ties, 
track,  etc.,  placed  upon  the  property  by  the 
railroad  company  are>  to  be  treated,  under 
the  circumstances  of  this  case,  as  part  of  the 
real  estate,  then  the  position  taken  by  the 
defendants  in  error  on  the^first  proposition 
(which  was  concurred  in  by  the  trial  court) 
is  the  correct  one;  otherwise  not  It  be- 
comes necessary,  therefore,  to  consider,  in 
the  outset,  the  nature  of  the  improvements 
placed  upon  the  land  by  the  railroad  com- 
pany, and  their  character,  as  affected  by  the 
relations  sustained  towards  the  public  by 
such  companies.  From  early  times  it  has 
been  held  that  buildings  adapted  and  used 
for  the  purposes  of  trade  are  recognized  as 
an  exception  from  the  general  rule  which 
obtains  as  to  buildings  constructed  for  other 
purposes,  in  that  the  former  do  not  become 
a  part  of  the  real  estate,  when  affixed  thereto, 
from  the  fact  of  their  erection  alone.  This 
doctrine  was  announced  by  Lord  Ellenbor- 
ough  in  1802,  and  later  by  the  Supreme 
Court  of  the  United  States  in  Van  Ness  v. 
Pacard,  2  Pet  137,  7  L.  ed.  374.  In  the  lat- 
ter case  the  improvement  was  a  large  house, 
built  and  used  os  a  family  residence,  and  it 
was  sought  to  have  the  question  depend  U|>- 
on  whether  the  building  was  removable  or 
not;  but  the  court  held  that  the  size  of  the 
building,  whether  it  had  a  brick  foundation 
or  not,  or  was  one  or  two  stories  high,  or 
had  a  brick  chimney,  was  immaterial;  the 
sole  consideration  being  whether  or  not  it 
was  designed  for  the  purposes  of  trade.  If 
so,  it  was  a  fixture,  which  might  be  severed 
and  removed  by  the  person  erecting  the  same. 
This  distinction  was  applied  in  the  case  of 
Wagner  v.  Cleveland  A  T.  R.  Co.  22  Ohio  St 
563.  10  Am.  Rep.  770.  Stone  piers  were 
built  by  a  railroad  company  on  premises  over 
which  it  was  authorized  to  construct  its 
road,  and  the  question  determined  was 
whether  they  were  so  annexed  to  the  land  as 
to  become  the  property  of  the  owner  of  the 
land.  The  court  held  that  the  use  of  the 
strip  of  land  on  which  the  piers  were  built 
was  granted  to  the  railroad  company  for  the 
purpose  of  constructing  a  part  of  a  contin- 
uous line  of  railroad  which  it  was  authorized 
to  build  and  operate.  The  piers  were  held 
to  be  as  much  a  part  of  the  road  as  the 
bridge  they  supported,  or  the  rails  or  ties. 
The  road  was  alone  adapted  for  the  trans- 
portation of  persons  or  property.  All  its 
parts  were  merely  accessory  for  its  business, 
and  were  put  on  the  land  for  this  purpose, 
and  not  as  accessories  to  the  land  over  which 
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the  road  was  to  pass.  That  part  of  the  road  i 
built  on  the  premises  of  the  party  plaintiif 
in  error  in  the  suit,  disconnected  from  other 
parts  of  the  road,  could  not  be  operated  and 
would  be  useless  as  a  railroad,  nor  could  it 
serve  any  useful  purpose  as  an  appurtenance 
to  the  land  on  which  it  was  built.  It  is  said 
in  the  opinion:  "The  general  principle  td 
be  kept  in  view,  which  imderlies  all  ques- 
tions of  this  kind,  is  the  distinction  between 
the  business  which  is  carried  on  in  or  upon 
the  premises  and  the  premises,  or  locus  in 
quo.  The  former  is  personal  in  its  nature, 
and  articles  that  are  merely  accessory  to 
the  business,  and  have  been  put  on  the  prem- 
ises for  this  purpose^  and  no<t  as  accessions 
to  the  real  estate,  retain  the  personal  char- 
acter of  the  principal,  to  which  they  appro- 
priately belong^  and  are  subservient.  But 
articles  which  have  been  annexed  to  the 
premises  as  accessory  to  it,  whatever  busi- 
ness may  be  carried  on  upon  it,  and  not  pe- 
culiarly for  the  benefit  of  a  present  business, 
which  may  be  of  a  temporary  duration,  be- 
oome  subservient  to  the  realty,  and  acquire 
and  retain  its  legal  character.  .  .  .  The 
railroad  company  acquired  an  easement  in 
the  land  to  construct  and  use  its  road  there- 
on. It  did  not  bind  itself  to  the  landowner 
either  to  build  or  maintain  the  road,  and  it 
oould  change  the  character  of  the  structure 
at  pleasure.  Nor  do  we  perceive  any  good 
reason  why,  in  the  act  of  building,  it  should 
lose  its  right  of  property  in  the  structure 
when  built,  or  in  the  materials  of  which  it 
was  composed.  The  landowner  retained  his 
land  subject  to  the  easements,  and  the  com- 
pany owned  the  easement  and  the  structure 
it  was  designed  to  support."  Again,  in 
Northern  O.  R,  Co.  v.  Canton  Co.  30  Md.  347, 
it  was  held  that  a  railway  came  within  the 
rule  regarding  trade-fixtures;  that  it  was 
not  an  accessory  to  the  enjoyment  of  the 
freehold,  or  in  any  manner  necessary  and 
convenient  for  the  occupation  of  the  land  by 
the  party  entitled  to  the  inheritance.  The 
court  said:  "A  railway  is  certainly  quite 
as  essential  to  the  trade  and  business  of  a 
railway  company  as  a  steam  engine  and  the 
house  which  may  cover  it,  or  any  other  fix- 
ture, can  be  to  the  miller  or  the  miner. 
.  .  .  Prima  facie,  a  house,  with  its  foun- 
dation planted  in  the  soil,  is  real  property; 
yet  when  it  is  accessory  to  trade,  and  in  law 
a  trade  fixture,  we  find  all  the  authorities 
regard  it  as  personal  property.  The  same 
doctrine  is  applicable  to  the  railway  in 
question."  See  also  Western  N.  O.  R.  Co.  v. 
Deal,  90  N.  C.  110;  Albion  River  R.  Co.  v. 
Hessei\  84  Cal.  435,  24  Pac.  288;  Oregon  R. 
d  Nav.  Co.  v.  Hosier,  14  Or.  619,  68  Am. 
Rep,  321,  13  Pac.  300;  Jones  v.  tJew  Orleans 
A  8.  R.  Co.  d  Immigation  Asso.  70  Ala.  227 ; 
Justice  V.  yesquehoning  Valley  R.  Co.  87 
Pa.  28 ;  Newgass  v.  8t.  Louis,  A,  d  T.  R.  Co. 
54  Ark.  140,  16  8.  W.  188. 

The  above  cases  are  to  the  effect  that,  al- 
though a  railway  company  may  enter  upon 
land  without  right,  and  construct  its  track 
thereon,  it  being  possessed  with  the  continu- 
ing power  of  eminent  domain,  and  having 
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the  right  to  secure  an  easement  on  the  land 
upon  which  it  has  laid  its  track  for  railroad 
purposes,  the  nature  of  its  entry  and  the 
manner  in  which  it  annexes  cha4;tels  to  the 
soil  distinguish  it  from  the  case  of  an  ordi- 
nary trespasser  making  improvements  to  the 
freehold.  In  the  case  of  Cohen  v.  St.  Louis, 
Ft.  S.  d  W.  R.  Co.  34  Kan.  158-164,  54  Am. 
Rep.  242,  8  Pac.  142,  a  railroad  company  had 
taken  possession  of  a  strip  of  land,  and  con- 
structed its  track  thereon,  without  any 
formal  condemnation  proceedings,  and  with- 
out procuring  any  title  thereto,  or  easement 
therein,  from  the  owner  of  the  land.  In  an 
action  brought  by  the  latter  against  the  rail- 
road company  to  recover  damages  for  the 
permanent  taking  and  appropriation  of  such 
strip,  no  recovery  was  allowed  for  materials 
and  work  furnished  by  the  railroad  company 
itself  and  used  in  the  construction  of  its 
track.  In  passing  upon  this  question  the 
court  sadd:  "This  question,  we  think,  must 
be  answered  in  the  negative.  Of  course,'  it 
must  be  admitted  that  where  a  mere  wrong- 
doer— ^a  naked  trespasser— enters  upon  the 
land  of  another^  and  makes  improvements 
thereon  of  a  permanent  character,  such  im- 
provementa  become  the  property  of  the  land- 
owner; and  this  will  apply  to  railroad  com- 
panies as  well  as  to  others.  If  a  railroad 
company  should  enter  upon  the  land  of  an- 
other without  any  color  of  claim  of  right  or 
privilege,  as  a  mere  wrongdoer, — a  naked 
trespasser, — and  construct  a  railroad  track 
on  such  land,  such  railroad  track  would,  of 
course,  become  the  property  of  the  land- 
owner. .  .  .  But  neither  the  foregoing 
principles  nor  the  above  aathorities  apply 
to  the  present  case.  The  railroad  company 
in  the  present  case  was  not  a  wrongdoer  nor 
a  trespasser  in  any  sense.  It  was  a  duly-or- 
ganized railroad  company  under  the  laws  of 
Kansas,  and  had  a  right  to  build  its  railroad 
across  the  plaintiff's  land,  provided,  of 
course,  that  it  first  procured  the  right  of  way 
from  the  owner  of  the  land;  and  it  had  the 
right  to  procure  such  right  of  way  by  con- 
demnation proceedings,  as  the  representative 
of  the  sovereign  authority,  the  state  of  Kan- 
sas ;  for  the  operation  of  a  railroad  is  every- 
where considered  and  held  to  be  a  public  pur- 
pose, and  the  statutes  of  Kansas  authori7ie 
such  condemnation  proceedings.  And  the 
railroad  company  took  possession  of  the  land 
for  its  right  of  way,  and  appropriated  the 
same  to  its  own  use,  with  the  consent  of  the 
only  person  who  had  possession  of  the  land, 
and  the  only  person  who  seemed  at  the  time 
to  be  the  owner  thereof.  This  person  was  B. 
F.  Files.  He  had  the  unquestioned  posses- 
sion of  the  land,  and  claimed  title  ijiercto, 
and  clamed  the  land  as  his  own.  He  had 
tax  deeds  on  all  the  land  through  which  the 
defendant's  railroad  was  constructed.  .  .  . 
Nor  has  the  plaintiff  treated  the  railroad* 
company  as  a  trespasser.  He  has  allowed 
the  company  to  retain  its  right  of  way  as  a 
permanent  easement,  and  simply  sues  it  for 
compensation  and  damages.  .  .  .  Under 
such  circumstances,  the  railroad  company 
will  not  be  required  to  pay  for  the  improve- 
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menti  which  it  itself  made  upon  the  land, 
^ut  will  he  required  to  pay  only  the  value  of 
the  strip  of  land  which  it  appropriated,  and 
the  damagea   to   the  other   land;  and   thie 
>-aIue  and  these  damages  will  be  computed 
as  of  the  time  when  the  railroad  company 
first  took  possession  of  said  strip,  and  oc- 
cupied the  same  as  its  right  of  way.    This, 
we  think,  is  founded  in  reason,  and  sustained 
by   the    weight   of    authority.     [Citing  au- 
thorities.]    ...    It  has  even  been  held 
that,  where  a  railroad  company  enters  upon 
land  as   a  technical   trespasser,  and  after- 
wards procures  the  land  for  its  right  of  way 
by  eondenination  proceedings,  it  is  not  com- 
pelled to  pay  for  the  improvements  which 
it  itself  made  upon  the  land  while  it  was 
technically  a  trespasser,  and  before  it  legally 
procured  its  right  of  way.    Justice  v.  Nes- 
quehoning  B.  Co,  87  Pa.  28;  Daniels  ▼.  Chi- 
rago,  I.  d  N.  R.   Co,   41   Iowa,  52 ;  Lyon  t. 
Green  Bay  d  AI,  R,  Co.  42  Wis.  538;  Chreve 
V.  First  Div,  of  8t,  Paul  d  P.  R,  Co.  26  Minn. 
66,  1  N.  W.  816.     This  seems  like  justice; 
but  whether  it  is  or  not,  surely  where  a  rail- 
road company  enters  upon  a  piece  of  land 
for  the  purpose  of  constructing  a   railroad 
track,  and  does  so  under   the  honest  belief 
that  it  has  a  right  to  do  so,  and  expends 
thousanda  of  dollars  thereon  under  such  be- 
lief, and  no  person  objects  to  its  occupancy, 
or  questions  its  right,  while  it  is  expending 
its  money  making  improvements  on  the  land, 
and  where  the  paramount  owner  of  the  land 
afterwards  treats  the  railroad  company,  not 
as  a  trespasser  upon  his  land,  but  as  a  party 
which  has  in  fact  procured  a  permanent  right 
of  way  over  the  land,  and  upon  said  theory 
raes  the  railroad   company  merely  for  the 
damages  resulting  from  the  permanent  tak- 
ing of  the  right  of  way,  including  the  value 
of  the  land  taken,  and  the  permanent  dam- 
ages to  his  other   property,   he   cannot  say 
that  the  railroad  company  was  at  any  time 
a  mere  trespasser;  and  he  can  recover  only 
for  the  value  of  the  land  taken,  and  the  dam- 
ages to  that  not  taken  at  the  time  when  the 
railroad  company  first  entered  upon  his  land, 
and  occupied  the  same  for  the  purpose  of 
procuring  a  right  of  way."    In  Atchison,  T, 
d  f?.  F.  R.  Co,  V.  Morgan,  42  Kan.  23.  4  L.  R. 
A.  284,  21  Pac.  809,  the   railroad   company 
dag  a  well,  and  put  in  a  pump  and  boiler 
for  the  purpose  of  filling  a  water  tank  on  the 
line  of  its  road,  believing  that  the  well  and 
it«   attachments   were   upon   its  own   prop- 
erty.    When  it  was  discovered  that  the  same 
were  upon  the  land  of  another,  it  was  held 
that  the  pump  and  boiler  could  be  removed 
without  paying  the  owner  of  the  land  there- 
for.    The  court  said:     "It  can  readily  be 
seen  that  one  of  the  tests  of  whether  a  chat- 
tel   retains  its  character   or   becomes  a  fix- 
tare  18  the  uses  to  which  it  is  put.    .    .    . 
If  the  company  had  placed  it  there,  even  un- 
der a  mistake,  for  the  purpose  of  ultimately 
improving  the  real  estate,  the  law  might,  un- 
der this  state  of  facts,  have  held  it  to  be  the 
property  of  the  owner  of  the  real  estate ;  but 
under    the  agreed  statement  it  was   placed 
there  solely  for  the  purpose  of  better  operat- 
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ing  its  own  railroad.  •  •  •  We  believe, 
in  this  action,  because  the  improvements  did 
not  and  were  not  intended  to  benefit  the 
realty,  that  the  piunp,  boiler,  and  building 
should  be  held  to  be  personal  property,  and 
not  fixtures."  In  the  case  at  bar  the  rail- 
r^d  company  did  not  proceed  to  the  laying 
down  of  its  track  and  the  erection  of  im- 
provements mentioned,  until  after  it  had  ob- 
tained a  deed  from  Blackstone,  the  owner  of 
the  fee  in  the  land.  The  mortgage  held  by 
the  bank  conveyed  no  estate,  but  was  merely 
a  lien.  T&e  mortgagee  was  in  no  sense  the 
owner  of  the  property,  and  in  condemnation 
proceedings  no  personal  notice  was  required 
to  be  served  upon  him,  nor  need  he  be  named* 
in  the  award.  If  condemnation  had  been  had 
before  the  foreclosure,  his  rights  as  mort- 
gagee would  have  received  no  consideration, 
and  the  value  of  the  ties,  track,  etc.,  would 
have  been  wholly  excluded  from  the  amount 
of  the  award.  Chicago,  K.  d  W,  R,  Co.  t. 
Sheldon,  53  Kan.  100,  35  Pac.  1105. 

It  is  provided  in  f  7  of  ohoipter  68  of  the 
General  Statutes  of  1807,  relating  to  the  ex- 
ercise of  the  right  of  eminent  domain  by  rail« 
road  companies,  that  proceedings  in  condem- 
nation may  be  commenced  by  a  railway  cor* 
poration  after  the  road  has  been  constructed; 
and  such  course  was  adopted  in  this  case. 
Had  the  condemnation  been  had  before  the 
sale  of  the  property  under  the  decree  and 
foreclosure,  the  value  of  the  improvements 
upon  the  land  would  certainly  not  have  en- 
tered into  the  estimate  of  the  damages  in- 
curred by  the  owner,  and  the  mortgagee  by 
no  possibility  could  have  laid  claim  to  them, 
or  any  part  thereof.  The  improvements  made 
did  not  become  a  part  of  the  security  under 
the  mortgage,  because  they  did  not  go  to  the 
betterment  of  the  mortgagor's  estate.  In  the 
case  of  Ritchie  v.  Kansas,  N.  d  D.  R,  Co.  55 
Kan.  38-50,  30  Pac.  725,  the  railroad  com- 
pany took  possession  of  a  piece  of  land  con- 
veyed to  it  on  express  conditions  which  it 
did  not  perform.  By  reason  of  the  breach  it 
was  held  that  the  land  should  revert  to  the 
owner.  Mr.  Justice  Allen,  in  speaking  for 
the  court,  said:  "If  the  defendants  desire 
to  maintain  a  railroad  across  the  lands,  and 
to  continue  the  use  thereof  for  railroad  pur- 
poses, they  should  be  permitted  to  retain  the 
land,  and  also  the  improvements  they  have 
constructed  thereon,  on  payment  of  the 
value  of  the  land  computed  as  of  the  date  of 
the  commencement  of  this  action,  with  in- 
terest since  that  time,  without  any  charge 
on  account  of  improvements  made  by  the  de- 
fendant thereon.  Cohen  v.  Bt.  Louis,  Ft,  8, 
d  W,  R.  Co,  34  Kan.  158,  54  Am.  Rep.  242, 
8  Pac.  138."  Upon  another  ground  also 
property  rights  in  the  improvements  made 
by  the  railway  company  upon  its  right  of 
way,  to  the  extent  claimed  by  the  purchaser 
at  the  sheriff's  sale,  must  be  denied  to  the 
latter.  The  case  in  the  court  below  pro- 
ceeded upon  the  theory  that  Nyoe.  by  virtue 
of  his  sheriff's  deed,  took  such  title  as  the 
mortgagor  (Blackstone)  hsd  at  the  time  the 
mortgage  was  executed,  and  this  title  carried 
with  it  the  betterments  added  to  the  land* 
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put  there  by  the  railroad  company.  If  he 
took  title  to  the  extent  claimed^  then  the  ex- 
elusive  estate  in  and  dominion  oyer  the  land 
and  its  improvements  were  vested  in  him 
absolutely,  with  the  resulting  power,  neces- 
sarily accompanying  such  title  and  dominion, 
to  exclude  all  persons  from  the  land  so  pur- 
chased, and  to  use  and  enjoy  the  same  \m- 
molested  by  the  railroad  company  in  any 
way.  As  the  owner  of  such  an  estate,  he  ap- 
peared as  plaintiff  in  the  court  below,  and 
was  treated  by  that  tribunal  accordingly.  If 
the  contention  of  defendants  in  error  be  sus- 
tained, then  his  power  over  what  he  claimed 
was  his  own  carried  with  it  the  right  to 
•fence  his  land,  excluding  all  persons  there- 
from, as  well  as  the  servants  of  the  railroad 
company,  to  stop  the  running  of  trains  over 
his  property  by  removing  the  track  and  ties, 
or  by  any  other  means.  It  must  be  remem- 
bered that  a  railroad  is  a  public  highway. 
The  land  over  which  it  runs  it  holds  under 
a  franchise  for  a  particular  use  conferred 
urpon  it  by  the  state  for  public  purposes.  A 
railroad  company  is  endowed  with  the  sover- 
eign power  of  eminent  domain  by  reason  of 
the  benefits  which  the  public  at  large  derive 
from  the  operation  of  the  road.  It  was  said 
by  Mr.  Justice  Allen  in  State  ex  rel.  Maylor 
V.  Dodge  City,  M.  d  T.  B,  Co,  63  Kan.  377, 
878,  3C  Pac.  747 :  "From  this  [public]  use 
neither  the  corporation  itself,  nor  any  per- 
son, company,  or  corporation  deriving  its 
title  by  purchase  either  at  voluntary  or  ju- 
dicial sale,  can  divert  it  without  the  assent 
of  the  state."  In  the  case  of  Georgia  v.  At- 
lantic d  O.  R,  Co.  3  Woods,  434,  Fed.  Cas. 
No.  5,351,  the  question  was  considered 
whether  an  execution  creditor  of  a  railroad 
company  might  levy  upon  and  sell  its  depots, 
freight  houses,  etc.,  in  satisfaction  of  the 
debt.  In  denying  such  right,  Mr.  Justice 
Bradley  said :  "It  is  the  means  of  communi- 
cation between  one  part  of  the  country  and 
another.  The  interest  which  the  public  has 
in  it  is  greater  and  more  important  than  the 
interest  which  the  company  has  in  it.  It 
cannot  be  supposed  that  the  legislature,  in 
authorizing  its  construction,  and  granting 
peculiar  franchises  for  its  operation  and  use, 
ever  intended  that  execution  creditors  might 
levy  upon  parcels  of  it,  and  cut  it  up  into  sec- 
tions, and  destroy  it  as  a  great  public 
thoroughfare.  Such  a  supposition  seems  to 
us  preposterous.  Suppose  a  mile  of  the 
road  should  be  levied  on  and  sold,  would  the 
purchaser  have  a  right  to  fence  it  in,  and 
take  up  the  rails  and  cross-ties,  and  plant 
it,  and  thereby  destroy  the  railroad?  Could 
this  be  done  without  contemning  the  power 
of  the  state  by  which  it  was  created  and 
made  a  public  highway?  We  think  not. 
.  .  .  To  sell  it  in  parcels  would  be  to 
sever  an  artery  of  commerce.  It  would  af- 
fect the  whole  state  in  a  vital  part.  Its  pub- 
lic means  of  intercommunication  are  essen- 
tial to  the  prosperity  of  the  people.  They 
are  the  most  efficient  appliances  of  modern 
civilization.''  In  Justice  v.  Nesquehoning, 
Valley  R.  Co,  87  Pa.  28,  a  railroad  company 
was  a  trespasser,  and  its  entry  upon  land 
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not  in  conformity  with  law.  In  holding 
that  the  irregular  proceedings  did  not  oper* 
ate  as  a  dedication  to  the  landovmer  of  tht 
property  of  the  company  placed  on  the  land 
so  as  to  enable  the  owner  to  receive  the  v&lu« 
of  the  improvements,  the  court,  through 
Chief  Justice  Agnew,  said:  "This  is  not  the 
case  of  a  mere  trespass  by  one  having  no  au- 
thority to  enter,  but  of  one  representiujg  the 
state  herself,  clothed  with  the  power  of  emi- 
ment  domain,  having  a  right  to  enter  and  to 
place  these  materials  on  the  land  takm  for 
a  public  use,— materials  essential  to  the 
very  purpose  which  the  state  has  declared  in 
the  grant  of  the  charter.  It  is  true,  the  en- 
try was  a  trespass,  by  reason  of  the  omi«- 
sion  to  do  an  act  required  for  the  security 
of  the  citizen,  to  wit,  to  make  compensation 
or  give  security  for  it.  For  this  injury  the 
citizen  is  entitled  to  redress.  But  his  re> 
dress  cannot  extend  beyond  his  injury.  It 
cannot  extend  to  taking  the  personal  chatteli 
of  the  railroad  company.  They  are  not  his, 
and  cannot  increase  his  remedy.  The  injury 
was  to  what  the  landholder  had  himself,  not 
to  what  he  had  not.  Then  why  should  the 
materials  laid  down  for  the  benefit  of  the 
public  be  treated  as  dedicated  to  him?" 

There  has  been  an  attempt  made  by  coun- 
sel to  distinguish  the  case  of  Brigga  v.  Chi- 
cago, K,  d  W,  R,  Co.  66  Kan.  526,  43  Pac 
1131,  from  the  case  at  bar.     We  are  not  im- 
pressed  by  their  efforts  in   that  direction. 
The  facts  in  the  two  cases   are    remkrkably 
similar.     The  decision  in  the  Briggs  Case  is 
founded  upon  the  following  statement:      In 
1886,  Ault  and  wife  were  the  owners  of  a  lot 
upon  which  they  had  executed  a  mortgage. 
In  1887  they  conveyed  to  the  railway  com- 
pany a  right  of  way  over  the  property.     In 
1880  a  foreclosure  suit  was  commenced   by 
the  mortgagee,  in  which  the  railroad  com- 
pany was  made  a  party.     It  answered,  set- 
ting up  a  right  to  occupy  a  strip  of  land  300 
feet  in  width  by  virtue  of  a  deed  from  the 
Aults.    Judgment  was  rendered  against  the 
Aults  for  the  amount  of  the  mortgi^re  debt 
and  interest,  and  the  whole  tract  decreed  to 
be  sold  to  pay  the  same.     The  cause  was  then 
continued  as  between  the  mortgagee,  plain- 
tiff in  the  suit,  and  the  railroad  company. 
Thereupon  it  was  decreed  that  the  railroad 
company  be   forever   barred,   foreclosed,  en- 
joined, and  cut  off  from  claiming  any  inter- 
est  or  estate  in  or  to  the  real  estate,  or  any 
part  thereof.    An  order  of  sale  was  issued^ 
under  which  the  land  outside  of  the  right-of- 
way  strip  was  first  sold  for  the  sum  of  $50 
to  James  F.  Briggs  as  administrator,   and 
the  strip  was  then  bid  off  by  him  for  $100. 
A  few  days  after  the  execution  of  the  sheriff^ 
deed  to  Briggs,  the  railroad  company  made 
application  to  the  district  judge  for  the  ap- 
pointment of  commissioners  to  condemii   a 
right  of  way  over  and  across  the  premiaea 
They  were  appointed,  and  proceed^  in   the 
usual  way,  allowing  $124  for  the  land  occu- 
pied and  $30  damages  to  the  remainder  of 
the  tract.    No  mention  was  made  of  any  im- 
provements.    Briggs,  as  administrator    andj 
owner  of  the  land,  appealed  from  the  a 
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The  trial  eonrt  allowed  the  appellant  $124 
and  $30,  respectively,  denying  him  the  right 
to  recover  the  value  of  the  improvementSj 
amounting  to  over  $2,000.  It  will  be  seen 
that  the  proceedings  had  were  almost  identi- 
cal with  those  in  the  case  at  bar,  and  the  title 
of  Brigga  the  same  as  the  title  of  the  defend- 
ants in  error  here.  In  the  opinion  in  that 
case  Mr.  Chief  Justice  Martin,  while  assert- 
ing that  the  structures  placed  upon  the  right 
of  way  were  real  property,  in  fact  based  the 
decision  upon  the  ground  that  the  company 
had  been  barred  and  cut  off  by  the  decree  in 
foreclosure  from  any  interest  in  the  lot, 
whioh  included  the  structures.  He  said: 
"Unless,  therefore,  we  may  judicially  declare 
that  these  buildings  and  structures  were  not 
and  are  not  real  estate,  we  must  hold  that 
they  passed  by  the  sheriff's  deed  to  the  pur- 
chaser at  the  sale."  We  cannot  adhere  to  the 
conclusion  reached  in  that  decision.  While 
it  appears  that  all  the  justices  concurred,  yet 
cm  the  application  for  a  rehearing  Mr. 
Justice  Johnston  favored  the  granting  of  the 
same,  as  appears  by  the  record  in  the  case. 
We  think  it  should  have  been  declared  ju- 
dicially that  the  buildings  and  structures 
were  not  real  estate,  and  that  the  deoree  in 
the  foreclosure  suit  did  not  give  to  Briggs 
the  right  to  recover  for  the  improvements. 
In  that  case,  as  in  this,  the  question  as  to 
whether  the  ties,  rails,  and  other  structures 
upon  the  right  of  way  were  real  estate  or 
personal  property  was  not  presented  to,  con- 
sidered, or  decided  by  the  court  in  thb  fore- 
closure suit.  There  was  no  issue  upon  that 
question,  and  no  adjudication  thereon.  It 
eannot  be  asserted  that  the  materials  placed 
upon  the  land  were  changed  from  personal 
to  real  property  by  the  foreclosure  proceed- 
ing. In  the  case  at  bar  the  answer  of  the 
railway  company  in  the  foreclosure  action 
averred  that  it  was  in  possession  of  a  strip 
of  land  100  feet  wide  across  the  land,  and 
also  another  strip  100  feet  wide  and  1,700 
feet  long,  adjoining  the  right  of  way,  ob- 
tained for  the  purpose  of  depot,  side  track, 
and  yard,  whach  land  was  obtained  by  deed 
from  Alexander  Blackstone,  tne  owner  there- 
of. There  was  no  reference  in  the  pleadings 
to  the  improvemento  upon  the  land,  other 
than  might  be  implied  from  the  avermente 
in  the  answer  of  the  railway  company  that  it 
was  in  possession  of  the  strip  of  land  above 
mentioned.  The  litigation  in  both  foreclos- 
are  cases  related  to  the  fixing  of  a  mortgage 
lien  upon  the  real  estete,  and  the  decrees 
went  no  further  than  that.  If  the  structures 
placed  upon  the  property  by  the  railroad 
company  were  a  part  of  the  real  estete  before 
the  foreclosure,  they  were  a  part  of  it  after- 
wards, for  there  was  nothing  in  the  decrees 
changing  ito  character.  We  are  not  without 
authori^  as  to  the  effect  of  a  judgment  in 
foreclosure  upon  the  righte  of  the  parties. 
In  tne  case  of  Teaas  &  P,  R.  Co,  v.  Ha^s,  3 
Tex.  App.  Cir.  Cas.  (Wilson),  79,  before 
th«  commencement  of  condemnation  proceed- 
ings the  landowner  had  recovered  a  judg- 
ment against  the  railroad  company  in  an  ac- 
tion of  ejectment  to  quiet  title  to  the  real 
estate.  In  the  condemnation  proceeding  it 
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was  contended  that  the  company  was  eft- 
topped  by  the  judgment  from  claiming  the 
material  composing  that  part  of  the  rail- 
road on  the  land  in  question.  This  claim 
was  denied,  the  court  holding  that  the  judg- 
ment in  ejectment  gave  to  the  owner  of  the 
land  the  title  to  the  easement  or  right  ol 
way  which  the  railroad  company  was  using, 
and  was  a  trespasser  thereon,  yet  the  title 
to  the  fixtures  and  superstructure,  although 
placed  upon  the  land  by  the  company  without 
authority,  did  not  become  a  part  of  the  land; 
that  the  question  as  to  what  were  fixtures 
was  not  involved  in  the  decision  of  the  eject- 
ment suit,  and  that  the  plea  of  rea  judicatQ 
could  not  be  interposed.  In  8t,  Johnsbury 
d  L.  C.  K.  Co.  V.  Willard,  61  Vt  134,  2  L, 
R.  A.  628,  17  Atl.  38,  certoin  land,  at  the 
time  of  the  construction  of  a  railroad,  was 
encumbered  by  a  mortgage,  which  was  after- 
wards foreclosed,  the  railroad  company  be- 
ing a  party.  The  land  was  sold  to  Willard. 
In  condemnation  proceedings  which  were 
then  instituted  by  the  railway  company  he 
claimed  that  the  latter  was  estopped  by  the 
judgment  in  the  foreclosure  suit  from  claim- 
ing the  railroad,  or  the  materials  thereof. 
This  claim  was  denied,  and  the  improvemento 
held  to  be  personal  property.  The  court 
said:  "He  [the  defendant]  also  claims  that 
the  E^Bsex  County  Company  was  a  trespasser 
when  it  entered  and  constructed  ite  road, 
and  invoked  the  doctrine  of  the  common  law 
that  structures  placed  upon  land  by  a  tres- 
passer inure  to  the  bencrfit  of  the  owner  ol 
the  land.  But  the  company  was  not  a  tres- 
passer as  to  either  the  mortgagor  or  the 
mortgagee.  Not  as  to  the  mortgt^or,  for  he 
consented  to  the  entry  and  construction  of 
the  road.  Not  as  to  the  mortgagee,  for,  aa 
to  third  persons,  a  mortgagor  in  possession 
is  regarded  as  the  owner,  and  the  mortgagee 
as  having  only  a  lien  or  security.  .  .  . 
The  effect  of  the  decree  of  foreclosure  was  to 
cut  off  the  right  of  redemption,  and  thereby 
convert  defendant's  conditional  title  into  an 
absolute  title;  but  in  other  respecte  the 
righte  of  the  parties  were  left  to  be  deter- 
mined by  the  deed."  In  Kennedy  v.  MiU 
toaukee  d  8t.  P.  R,  Co.  22  Wis.  681-i587,  the 
liability  of  a  railway  company  entering  upon 
mortgaged  lands  to  the  mortgagee  was  con- 
sidered. Cole,  J.,  in  the  opinion,  says: 
"When  the  company  obteined  the  right  of 
way,  it  could  not  assume  that  the  mortgage 
would  not  be  paid  by  those  under  obligation 
to  pay  it.  Of  course,  it  incurred  the  risk 
that  it  might  ultimately  be  enforced  against 
the  mortgaged  premises.  But,  in  the  event 
it  should  be  enforced,  it  seems  to  us  that  all 
equity  requires  the  company  to  do  is  to  make 
compensation  by  paying  the  value  of  the 
land  at  the  time  it  was  taken,  and  interest 
on  that  amount.  This  appears  to  us  more 
just  and  equiteble  than  to  say  that  there 
should  be  no  apportionment  of  the  lien,  but 
that  the  holder  of  the  mortgage  may  enforce 
it  to  the  full  amount  of  his  debt  by  selling 
the  road  track,  superstructure,  and  fixtures 
placed  upon  the  land  at  great  exipense  by  the 
company.  .  .  .  But  when  the  company 
has  purchased  the  right  of  way,  and  negx 
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leeted  to  haye  a  mortgage  lien  discharged, 
•o  that  it  has  to  maJce  further  compensation, 
then  we  think  it  ought  only  to  pay  the  value 
when  taken,  and  interest  upon  that  sum." 
In  the  case  of  Northern  0,  K.  Co.  v.  Canton 
'Co.  30  Md.  347,  a  railway  was  built  on  the 
lands  of  the  Canton  Company,  with  a  license 
so  to  do.  The  lioei^  was  revoked,  an<i  this 
was  followed  by  two  suits;  one  in  ejectment, 
and  the  other  of  trespass  quare  clausum 
f regit.  Judgment  was  recovered  in  both  ac- 
tions. A  subsequent  action  of  ejectment  was 
brought  for  the  roadbed,  judgment  obtained, 
and  under  a  writ  possession  was  delivered  to 
the  plaintiflf  in  the  suit.  The  rails  and 
other  materials  which  formed  a  part  of  the 
railway  constructed  by  the  appellant  were 
Ufpon  tiie  land  at  the  time,  and  the  question 
«rose  who  was  the  rightful  owner  of  them. 
It  was  held  that  they  were  trade  fixtures, 
and,  no  matter  how  strongly  attached  to  the 
soil,  were  to  be  treated  as  personal  property. 
The  court  said:  "If  the  property  replevied 
did  not  belong  to  the  aptpellee  at  the  time  the 
license  to  the  appellant  to  be  upon  its  land 
was  revoked,  it  is  not  perceived  how  the  sub- 
sequent suits  between  them  oould  have 
tshanged  the  title  to  it.  This  property  was 
not  the  subject  of  those  suits.  They  had  ref- 
erence to  the  land  only  upon  which  it  was, 
-and  determined  no  question  of  its  ownership, 
inasmuch  as  it  does  not  pass  with  the  realty 
Irom  the  single  circumstance  of  having  been 
affixed  to  the  soil."  See  also  Winsloio  v. 
-Bromich,  54  Kan.  300,  38  Pac  275.  It  is 
well  settled  that,  where  a  railroad  company 
tx>mmences  condemnation  proceedings  after 
being  in  possession  of  the  land  sought  to  be 
taken  for  right  of  way,  it  is  only  required  to 
pay  for  the  land,  and  not  for  the  improve- 
ments it  has  placed  thereon.  Atchison,  T. 
•d  S,  F,  jR.  Co.  V.  Morgan,  42  Kan.  23,  4  L.  R. 
A.  284,  21  Pac.  809;  San  Francisco  d  N.  P. 
R,  Co.  V.  Taylor,  86  Cal.  246,  24  Pac  1027 ; 
Louisville,  N.  O.  d  T,  R.  Co.  v.  Dickson,  63 
Miss.  380,  56  Am.  Hep.  800 ;  Canton,  A.  d  N, 
R.  Co.  V.  French,  68  Miss.  22,  8  So.  512; 
<3hreve  v.  First  Div.  of  8t.  Paul  d  P.  R.  Co.  26 
Minn.  66,  1  N.  W.  816;  Ritchie  v.  Kansas, 
y.  d  D.  R.  Co.  55  Kan.  36,  39  Pac  718;  8t. 
Johnshury  d  L.  C.  R.  Co.  v.  Willard,  61  Vt. 
134,  2  L.  R.  A.  528,  17  Atl.  38;  Jacksonville, 
T.  d  K.  W.  R.  Co.  V.  Adams,  28  Fla.  631,  14 
L.  R.  A.  533,  10  So.  465;  Chicago  d  A.  R.  Co. 
V.  Goodwin,  111  111.  273,  53  Am.  Rep.  622. 
After  much  consideration,  we  are  convinced 
that  the  decision  in  Briggs  v.  Chicago^  K.  d 
W.  R.  Co.  is  contrary  to  established  prin- 
ciples settled  by  a  great  number  of  well-con- 
sidered cases  involving  the  same  question. 
So  far  as  that  decision  is  based  upon  argu- 
ment, we  think  it  fails  in  reason,  and,  when 
Bought  to  be  sustained  upon  precedent,  lacks 
authority.  While  the  doctrine  stare  decisis 
has  been  adhered  to  by  this  court  with  much 
pertinacity,  yet  we  shall  not  hesitate  to  in- 
cur the  accusation  of  instability  by  overturn- 
ing a  rule  previously  adopted,  when  it  is 
contrary  to  right  reason,  and  the  foundation 
of  which  is  shattered  bv  the  pressing  weight 
"Of  opposing  authority. 
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On  the  second  proposition  stated  at  tha 
beginning  of  this  opinion  it  is  quite  dear 
that  the  plaintifTs  below  cannot  recover  dam- 
ages to  the  land  outside  of  the  right  of  way 
by  reason  of  the  construction  and  operation 
of  the  railroad.  Under  the  terms  of  the  de- 
cree in  the  foreclosure  suit,  the  half  section 
outside  of  the  strip  of  land  deeded  for  right 
of  way  purposes  by  Blackstone  and  wife  to 
the  railroad  company  was  first  sold  by  the 
sheriff,  and  bought  in  by  Nyce,  and  after- 
wards he  purchased  the  Tight^of-way  strip. 
When  he  purchased,  the  road  was  in  opera- 
tion. Emoankments  had  been  thrown  up, 
ties  and  track  laid,  the  road  fully  completed, 
and  trains  were  running  over  the  land.  He 
bought  the  property  with  the  disadvantage 
of  the  railroad  upon  it.  The  former  owner 
was  the  person  who  might  have  recovered  for 
the  depreciation  in  value  of  the  property 
caused  by  the  construction  of  the  railroad, 
and  the  right  of  action  was  in  him.  Chica- 
go d  E.  I.  R.  Co.  V.  Loeb,  118  111.  203,  59  Am. 
Rep.  341,  8  N.  £.  460.  The  general  rule  is 
stated  in  the  case  of  Colorado  Midland  R. 
Co.  V.  Treva%'then,  1  Colo.  App.  152,  153,  27 
Pac.  1013,  as  follows:  ''It  is  the  law  of  this 
state  that  a  lotowner  can  only  recover  for 
those  damages  which  he  has  sustained  from 
the  construction  or  operation  of  a  road  sub- 
seouent  to  the  time  when  he  acquired  his 
title  to  the  property.  If  the  road  has  been 
constructed,  and  is  in  operation  at  the  time 
he  gets  title,  he  is  supposed  to  have  taken  it 
cum  onere,  and  to  have  paid  the  lesser  price 
because  of  the  disadvantages.  The  damages 
arising  from  the  construction  inure  to  th« 
holder  of  the  fee,  and  do  not  pass  by  the  deed 
which  transfers  the  title"  In  the  case  of 
Indiana,  B.  d  W.  R.  Co.  v.  Allen,  100  Ind. 
409-414,  a  farm,  at  the  time  a  railroad  was 
constructed  over  it,  was  owned  by  one  Brit- 
tingham,  who  afterwards  sold  and  conveyed 
the  same  to  Allen.  The  latter  then  conveyed 
the  farm,  except  the  strip  of  land  within 
the  right  of  Way,  and  reserved  to  himself  "all 
right  of  action  of  every  kind  and  nature 
against  the  railroad  company,  .  .  .  and 
all  right  to  prosecute  proceedings  for  the  as- 
sessment of  damages  for  the  taking  and  oc- 
cupancy of  said  premises,  or  any  part  there- 
of, by  said  company  for  the  use  of  its  rail- 
road, and  the  right  to  all  damages  done  to 
said  premises  by  reason  of  such  taking  and 
occupancy"  to  one  Fields.  The  railroad 
company  then  instituted  condemnation  pro- 
ceedings, in  which  Allen  claimed  damages  to 
the  land  outside  of  the  right  of  way.  In  de- 
nying this  claim  the  court  said :  "Upon  this 
testimony  we  think  it  appears  clearly  that 
the  appellee  was  not  entitled  to  any  damag^es 
for  the  strip  of  land  taken,  or  for  the  injury 
done  to  the  remainder  of  the  quarter  section. 
When  he  bought  the  quarter  section,  the  rail- 
road was  upon  it.  It  is  fair  to  presume  that 
the  existence  of  such  an  encumbrance  affected 
the  price  paid.  When  the  strip  of  land  was 
taken,  the  quarter  section  belonged  to  Mar- 
tha E.  Brittingham;  the  right  to  recover  all 
the  damages  then  belonged  to  her.  That 
riffht  was  a  chose  in  action.    It  did  not  paas 
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to  Appellee  by  the  warranty  deed  from  Mrs. 
Brittingham  and  her  husband.  No  assign- 
zoent  is  alleged,  and  the  rule  is  that  damages 
to  land  remaining  uncollected  do  not  pass  to 
a  Tendee."  See  also  Sennott  v.  8t,  Johns- 
bury  d  L.  C.  R.  Co.  59  Vt  226,  9  AU.  554; 
Liverwon  v.  Roanoke  d  T.  River  R.  Co,  109 
N.  C.  52,  13  S.  £.  734;  Dow8  Y.  Congdon,  16 
How.  Pr.  571;  Kan9a9  P.  R.  Co.  y.  Mihlman, 
17  Kan.  224. 

The  defendants  in  error  were  entitled  to  re> 
corer  only  the  value  of  the  land  occupied  by 
the  railroad,  irrespective  of  the  improve- 
ments. Tn  the  particular  questions  of  fact 
answered  by  the  jury,  this  was  foimd  to  be 

The  judgment  of  the  court  below  foill  he 
modified,  with  directions  to  enter  judgment 
in  favor  of  the  defendants  in  error  for  that 
amount.  The  costs  of  this  court  will  be  di- 
vided between  the  parties. 

All  the  Justices  concur. 


ATCHTSON,  TOPEKA,  &  SANTA  Vt  BAIL- 
WAY  COMPANY,  Plff,  in  Err., 

V. 

L  P.  CAMPBELL. 


(. 
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*Tk«  atatiite  (I.awa  1897,  ebap.  167)  be- 
ta V  ••An  Aet  to  Reavlre  Rmllroad 
CoMpaniea  to  Furoish  Free  TransporUtion 
to  Shippers  of  Stock  in  Certain  Cases/*  etc., 
is  a  deprivation  of  property  without  due  proc- 
CM  of  law.  and  a  denial  of  the  equal  protee- 
tiou  of  ihe  laws,  and  is  therefore  unconstltu- 
tioDal  and  void,  under  the  14tJi  Amendment 
to  the  Federal  Constitution. 

(February  10.  1900.) 

ERROR  to  the  Court  of  Appeals,  Southern 
Department,  Central  Division,  affirming 
a  judjnnent  of  the  District  Court  for  Sedg- 
viek  County  in  favor  of  plaintiff  in  an  ac- 
tion brought  to  recover  the  price  paid  for 
transportation  over  defendant's  road  in  vi- 
olation of  a  statute  giving  plaintiff  the  ri^ht 
to  free  transportation  because  returning 
from  accompanying  stock  shipped  by  him 
over  the  road.     Reversed. 

The  facta  are  stated  in  the  opinion. 

Vesers.  A.  A.  Hnrd,  "W.  Littlefleld, 
and  O.  jr.  'Wood*  for  plaintiff  in  error: 

This  is  class  legislation.  It  undertakes 
to  confer  rights  and  privileges  upon  one 
c'ass  of  shippers  to  the  exclusion  of  all  other 
shippers. 

If  this  power  assumed  by  the  legislature 
h  not  restrained,  it  will  in  the  end  work  a 
confiscation  of  railroad  property. 

*Headnote  by  Dosm,  Ch.  J. 

NcrraL — For  conslderatloQ  of  statutes  regular 
Im?  rlie  duties  of  carriers  of  live  stock,  see  notet 
to  Chesai^eake  Jb  O.  R.  Co.  v.  American  Exch. 
Bank  (Va.)  44  L.  R.  A.  440:  Harman  v.  Nor- 
foHc  ft  W.  R.  Co.  (Va.)  44  L.  R.  A.  289 ;  and  11- 
liaois  C.  B.  Co.  v.  Petersen  (Hiss.)  14  L.  R.  A 
550. 

48L.R.  A. 


Being  directly  repugnant  to  the  Constitu* 
tion,  it  becomes  the  duty  of  the  court  to  de- 
clare its  unconstitutionality. 

Chicago  d  N.  W.  R.  Co.  v.  Dey,  36  Fed. 
Rep.  866,  1  L.  R.  A.  744,  2  Iiiters.  Com.  Rep. 
325. 

Corporations  are  persons  within  the  mean- 
ing of  the  14th  Amendment  to  the  Federal 
Constitution. 

Smyth  V.  Ames,  169  U.  S.  466,  42  L.  ed. 
819,  18  Sup.  Ct.  Rep.  418;  Covington  d  L. 
Tump.  Road  Co.  v.  Sandford,  164  U.  S.  578, 
41  L.  ed.  560,  17  Sup.  Ct  Rep.  108;  Qulf,  C. 
d  8.  F.  R.  Co.  V.  EllU,  165  U.  S.  150,  41  L. 
ed.  666,  17  Sup.  Ct  Rep.  255;  Banta  Clara 
County  V.  Southern  P.  R.  Co.  118  U.  S.  394, 
30  L.  ed.  118,  6  Sup.  Ct  Rep.  1132;  Pembina 
Coneol.  Silver  Min.  d  Mill.  Co.  v.  Penney U 
vania,  125  U.  S.  181,  31  L.  ed.  650,  2  Inters. 
Com.  Rep.  24«  8  Sup.  Ct  Rep.  737;  Minne- 
apolis d  St.  L.  R.  Co.  V.  Beokwith,  129  U.  S. 
29,  32  L.  ed.  586,  9  Sup.  Ct  Rep.  207;  Char- 
lotte,  C.  d  A.  R.  Co.  v.  Gibbes,  142  U.  S.  386, 
35  L.  ed.  1051,  12  Sup.  Ct  Rep.  256;  Mis- 
souri  P.  R.  Co.  v.  Nebraska,  164  U.  8.  403, 
41  L.  ed.  489,  17  Sup.  Ct  Rep.  130;  Ames  v. 
Union  P.  P.  Co.  64  Fed.  Rep.  165,  4  Inters. 
Com.  Rep.  835 ;  State  ea  rel.  Board  of  Trans- 
portation V.  Sioua  City,  O.  d  W.  R.  Co. 
46  Neb.  682.  31  L.  R.  A.  47,  65  N.  W.  766; 
Harding  v.  People,  160  111.  459,  32  L.  R.  A. 
445,  43  N.  E.  624;  Atty.  Oen.  v.  Boston  d  A. 
R.  Co.  160  Mass.  62,  22  L.  R.  A.  112,  35  JN. 
E.  252;  Oulf,  C.  d  S.  P.  R.  Co.  v.  Ellis,  165 
U.  S.  150,  41  L.  ed.  666, 17  Sup.  Ct  Rep.  255. 

Any  act  of  a  legislature  not  recognizing 
the  right  that  "private  property  shall  not  be 
taken  for  public  use  without  just  compen- 
sation" would  be  void. 

Mills,  Em.  Dom.  fi  1,  p.  81;  Leavenv>orth 
County  Comrs.  v.  Miller,  7  Kan.  400,  12  Am. 
Rep.  425;  State  ew  rel.  Board  of  Transpor- 
tation V.  Siouof  City,  0.  d  W.  R.  Co.  46  Neb. 
682,  31  L.  R.  A.  47,  65  N.  W.  766;  Harding  v. 
People,  160  111.  459,  32  L.  R.  A.  445,  43  N.  E. 
624. 

In  the  case  at  bar  there  was  a  contract 
made  between  the  parties  for  the  shipment 
of  the  cattle,  which  included  the  right  of  the 
shipper  to  transportation  one  way,  under  cer- 
tain conditions  to  be  observed  and  performed 
by  him.  The  effect  of  this  law  is  to  annul 
and  render  void  that  contract,  and  deny  to 
the  parties  the  freedom  of  making  any  con- 
tj-act  whatever  giving  to  the  shipper  or  his 
employee  the  right  to  accompany  the  stock 
and  have  transportation  therefor  under  cer- 
tain expressed  conditions. 

Braceville  Coal  Co.  v.  People,  147  111.  66, 
22  L.  R.  A.  340,  35  N.  E.  62;  State  v.  Good- 
ivill,  33  W.  Va.  179,  6  L.  R.  A.  621,  10  S.  E. 
285;  State  v.  Fire  Creek  Coal  d  Coke  Co.  33 
W.  Va.  188.  6  L.  R.  A.  359,  10  S.  E.  288; 
State  V.  Saunders,  19  Kan.  127,  27  Am.  Rep. 
98. 

Messrs.  Sankey  St  Campbell,  for  defend- 
ant in  error: 

This  court  has  not  jurisdiction  of  this  case. 

If  this  action  involves  the  constitutional- 
ity of  an  act  of  the  legislatura,  any  litigant 
can  involve  it 
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Erh  V.  Morasoh,  60  Kan.  251,  66  Pac.  133; 
Allen  Y.  Portland  (Or.)  68  Pac.  509;  Morris 
V.  People,  23  Colo.  466,  48  Pac.  634. 

It  is  mere  assertion  that  the  act  under 
which  this  action  is  brought  is  in  conflict 
with  certain  provisions  of  the  Constitution. 

Rathhone  v.  Wirth,  6  App.  Div.  277,  40  N. 
y.  Supp.  535. 

The  plaintiff  having  brought  his  action  in 
justice's  court  and  obtained  judgment,  and 
the  defendant  having  appealed  without  ques- 
tioning the  constitutionality  of  the  act,  and 
having  filed  no  pleading  in  the  district  court 
pointing  out  why  and  wherein  the  action 
could  not  be  maintained,  it  cannot  now  raise 
the  question  in  this  court. 

Hilton  y.  8t,  Louis,  129  Mo.  391,  31  S.  W. 
771;  May  v.  Jarvis,  ConkLin  Mortg.  Trust 
Co,  138  Mo.  447,  40  S.  W.  122;  Conkey  v. 
Knight,  104  111.  337 ;  Sawyer  v.  Moyer,  105 
III.  192;  Chicago,  B.  d  Q.  R.  Co.  v.  Watson, 
106  III.  217 ;  Adkins  v.  Beane,  136  111.  530,  26 
N.  E.  657;  Hupp  v.  Hupp,  153  111.  490,  39  N. 
E.  124;  McClellan  v.  Hurd,  21  Colo.  197,  40 
Pac.  445. 

The  provision  in  a  shipping  contract  for 
accompanying  the  stock  is  reasonable,  and 
the  shipper  cannot  recover  unless  he  com- 
plies with  it. 

Bprague  v.  Missouri  P.  R,  Co,  34  Kan.  347, 
8  Pac.  466;  Ooggin  v.  Kansas  P,  R,  Co.  12 
Kan.  416. 

It  costs  the  railroad  company  no  more  to 
haul  the  shipper  to  the  point  of  destination, 
per  hundred,  than  it  does  the  cattle.  He  has 
no  better  or  more  expensive  accommoda- 
tions. In  this  case  it  cost  the  company  40 
cents,  and  no  more,  probably  much  less,  to 
carry  the  shipper  from  Attica  to  Kansas 
City.  How  shall  he  get  back  home?  If  he 
does  not  choose  to  walk  he  must  take  passage 
on  the  only  railroad  that  will  carry  him 
back  to  Attica.  For  this  the  railroad 
charges  him  and  compels  him  to  pay  $8.75. 

The  railroad  companies,  prior  to  the  enact- 
ment of  this  law,  had  a  way  of  compelling 
a  certain  class  of  people  to  patronize  their 
passenger  trains.  Was  this  justice?  Ought 
such  conditions  to  be  permitted  to  exist? 

This  statute  in  no  sense  attempts  to  fix 
a  rate. 

If  a  law  applying  to  all  railroads  within 
the  state,  and  to  all  shippers  of  live  stock 
alike,  is  class  legislation,  then  this  is.  Such 
legislation  is  proper,  and  has  been  so  rec- 
ognized by  the  courts  of  this  and  every  other 
state. 

Oulf,  C.  d  S,  P,  R.  Co.  V.  Ellis,  165  U.  8. 
160,  41  L.  ed.  666,  17  Sup.  Ct.  Rep.  258; 
Abeel  V.  Clark,  84  Cal.  226,  24  Pac.  383 ; 
State,  Point  Breeze  Ferry  d  Improv.  Co. 
Prosecutor,  v.  Bergen  Neck  R.  Co.  53  N.  J. 
L.  108,  20  Atl.  762;  Com.  v.  Sellers,  130  Pa. 
32,  18  Atl.  541 ;  West  Chicago  Park  Comrs. 
v.  MoMullen,  134  111.  170,  10  L.  R.  A.  215, 
25  N.  E.  676;  Beckstead  v.  Montana  Union 
R.  Co.  19  Mont.  147,  47  Pac.  795;  Minne- 
apolis d  St.  L.  R.  Co.  V.  Beckwith,  129  U.  S. 
26,  32  L.  ed.  585,  9  Sup.  Ot.  Rep.  207 ;  Ben- 
nett V.  Wabash,  St.  h.  d  P.  R,  Co.  61  Iowa, 
356,  16  N.  W.  210. 
48  L.  R.  A. 


Doster,  Ch.  J.,  delivered  the  opinion  nk 
the  court: 

This  was  an  action  brought  by  the  defend- 
ant in  error«  as  plaintiff,  against  the  plain- 
tiff in  error,  as  defendant,  to  recover  as 
amount  of  money  paid  as  passenger  fare  on 
the  line  of  the  road  of  plaintiff  in  error  from 
Kansas  City,  Kansas,  to  Attica,  Kansas. 
The  defendant  in  error  shipped  a  car  load  of 
live  stock  from  the  point  la*t  named  to  the 
one  first  named.  On  the  going  trip  he  rode 
free  upon  a  stock  shipper's  contract  issued 
to  him  by  the  railroad  company's  agent  at 
the  shipping  point  Upon  the  return  trip  he 
demanded  to  be  carried  free,  in  accordance 
with  the  provisions  of  chapter  167,  Laws 
1897.  This  demand  was  refused,  and,  to 
avoid  ejection  from  the  train,  he  paid  the  re- 
quired fare.  He  then  brought  an  action  to 
recover  the  amount  paid,  together  with  an 
attorney's  fee  for  the  prosecution  of  the  suit 
Judgment  was  rendered  in  his  favor,  first  by 
a  justice  of  the  peace,  next  by  the  district 
court,  and  lastly  by  the  court  of  appeals. 
Atchison,  T.  d  8.  F.  R.  Co.  v.  Campbell.  8 
Kan.  App.  661,  56  Pac.  509.  The  railroad 
company  has  prosecuted  error  to  this  court 
The  sole  question  involved  in  the  case  is  the 
constitutionality  of  the  legislative  enact- 
ment under  which  the  demand  for  free  trans- 
portation was  made.  The  title  of  the  act 
and  its  first  two  sections  ( the  only  ones  ma- 
terial to  quote)  read  as  follows: 

"An  Act  to  Amend  Chapter  19.5  of  the 
Laws  of  1895,  being  An  Act  Entitled,  'An 
Act  to  Require  Railroad  Companies  to  Fur- 
nish Free  Transportation  to  Shippers  of 
Stock  in  Certain  Cases,  and  Providino:  a 
Remedy  in  Case  of  Failure  or  Refusal  on  the 
Part  of  the  Railroad  Company  to  Comply 
with  the  Provisions  of  This  Act,*  to  Provide 
a  Penalty  for  the  Violation  of  the  Provision-* 
of  This  Act,  and  Repealing  All  Acts  and 
Parts  of  Acts  in  Conflict  Herewith. 

"Sec.  1.  That  section  1  of  chapter  195  of 
the  Laws  of  1895  be  amended  so  a49  to  read 
as  follows:  'Section  1.  Whenever  any 
railroad  company  or  corporation,  doing  busi 
ness  within  the  limits  of  this  state,  shall  re- 
ceive and  ship  any  live  stock  by  the  car-load, 
said  company,  in  consideration  of  the  usual 
price  paid  for  the  shipment  of  said  car.  shall 
pass  the  shipper  or  his  employee  to  and  from 
the  point  designated  in  the  contract  or  bill 
of  lading,  without  further  expense  to  the 
shipper  in  the  way  of  fare:  provided,  how* 
ever,  that  in  all  cases  where  a  shipper  ship 
more  than  one  car-load  of  stock  at  the  same 
time  the  said  railroad  company  shall  be  anc 
is  hereby  required  to  pass  free,  aa  aforesaid, 
only  one  additional  person,  shipper,  or  en}- 
ployee,  for  every  three  car-loads  shipped  in 
addition  to  the  first  car-load.' 

"Sec.  2.  That  section  2  of  said  chapt^^ 
195,  Laws  of  1895,  is  hereby  amended  so  a^j 
to  read:  *Scc.  2.  Every  railroad  company  o^ 
corporation  failing  or  refusing  to  comply 
with  the  provisions  of  section  one  of  tbif 
act,  shall  be  liable  in  damages  to  the  shipper 
for  the  amount  of  damages  sustained  by  rea 
son  of  such  failure  or  refusal  on  the  part  o 
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the  nilrotd  oompajiy,  to  be  veoovered  before 
«Dj  court  of  competent  jurieoictioii,  and  any 
judgment  reeovered  on  any  such  action  shall 
be  made  to  eover  reasonable  attorney's  fees 
for  plaintiff's  attorney.' " 

The  Above  act  is  assailed  apon  the  ground 
of  its  repugnancy  to   that   portion  of   the 
]4U)  AmeiM&ient  to  the  Constitution  of  the 
United  States  which  reads,  "Nor  shall  any 
eute  deprive  any  person  of  life,  liberty,  or 
property  without  due  process  of  law,  nor 
deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws."    Speak- 
ing for  myself.  I  am  of  the  opinion  that  a 
strained  and  artificial  construction  has  been 
often  placed  upon  this  constitutional  provi- 
iion,  especially  by  the  Federal  courts,  for 
the  purpose  of  bringing  within  its  prohibi- 
tive terms  much  wholesome  state  legislation. 
For  inatanoe,  1  do  not  believe  that  the  word 
'penon,"  used  in  the  clause  above  quoted, 
waa  deaigned  to  include  corporations;   nor 
that  it  can,  in  reason,  bear  that  Mgnification 
vhen  read  in  connection  with  the  preceding 
clauses  of  the  section,  and  interpreted  in  the 
hiatorie  light  of  the  origin  and  purpose  of 
the    amendment.     However,     the     Federal 
otnirts,  the  authoritative  expositors  of  the 
Federal   Constitution,    departing   from    the 
view  first  taken  by  them,  have  b^  for  many 
Twra  holding  that  a  corporation  was  a  ''per- 
Mn,"  within  the  meaning  of  the  provision 
aboTs    quoted.    Those     decisions     are,     of 
eourse,  binding  upon  the  state  courts.     Be- 
ing, therefore,  under  the  compulsion  of  the 
now  settled  rule  of  interpretation,  I  agree 
vith  my  associates  that  the  above-quoted 
eaactment  cannot  be  upheld.     It  operates  as 
a  deprivation  of  proper^  without  due  proo- 
e«  of  law,  and  is  a  denial  of  the  equal  ^iro- 
tection  of  the  laws.    The  property  of  a  rail- 
road oompajiy  eonsists,  not  alone  in  its  fran- 
ehiae  to  be  a  corporation,  nor  its  right  of  way 
and  track,  nor  its  rolling  stock  and  other  tan- 
gible property,  but  it  consists,  in  its  most  es- 
sential character  and  important  sense,  in 
the  right  to  charge  and  collect  tolls  for  the 
transportatioD  of  persons  and  property  over 
its  line.    Without  the  right  to  take  tolls, 
«ch  corporation  oould  not  do  business ;  and 
t  denial  of  its  right  to  take  tolls  would  as 
effectually  render  valueless  all  of  its  other 
property  as  a  confiscation  of  its  other  prop- 
erty would  defeat  its  ability  to  carry  on  its 
tineas.    Upon  the  conception  of  the  right 
to  take  tolls,  as  a  species  of  property  belong- 
ing to  railroad  corporations,  rest  all  the  de- 
««ions  of  all  the  courts,  both  state  and  Fed- 
«&1,  denying  the  right  of  state  legislatures 
to  restrict   sucli   tolls  below  a   reasonable 
aiBount.    It  needs  but  a  glance  at  the  act  in 
^oestion,  and  but  a  moment's  thought  over 
^  consequences  to  result  from  a  sanction 
of  its  provisions,  to  perceive  that  it  strikes 
▼it&lly  at  the  fundamental  right  of  a  rail- 
road company  to  own  and  enjoy  that  species 
«f  property  which  ezasts  in  the  form  of  its 
^nchise  to  charge  and  collect  tolls.     It  pur- 
ports in  its  title  to  be,  and  is,  "An  Act  to 
Require  Railroad  Companies  to  Furnish  Free 
^raosportatMin  to  Shippers  of  Stock  in  Ger-  ^ 
tfLILA. 


tain  Cases;"  and  in  its  body  it  laquiiee  rail- 
road companies,  "in  consideration  of  the  usu-  ^ 
al  price  paid  for  the  shipment  of  a  car  of 
stock,  to  pass  the  shipper  or  his  employee  to 
and  from  the  point  designated  in  the  contract 
or  bill  of  lading,  without  further  expense  to 
the  shipper  in  the  wa^  of  fare."  Upon  no 
theory  whatever,  consistent  with  the  idea 
that  the  franchise  of  railroad  companies  te 
take  tolls  is  a  species  of  property,  or  con- 
sistent with  the  adjudications  of  the  courts 
that  such  right  of  property  is  protected  b^ 
the  14th  Amendment  to  the  Federal  Consti- 
tution, can  such  an  enactment  be  upheld. 
Once  grant  that  so  much  of  the  propertv  of 
railroad  companies  as  is  involved  in  their 
right  to  charge  passenger  fare  to  shippers 
of  stock  can  be  taken  away  by  legislative 
enactment,  and  it  necessarily  follows  that 
the  like  property  of  theirs  which  consists  in 
their  right  to  charge  passenger  fare  to  other 
shippers  of  other  kinds  of  property  can  also 
be  taken  away  for  like  reasons;  and  once 
grant,  upon  like  considerations,  that  the 
property  right  of  railroad  companies  to  take 
tolls  for  passenger  carriage  can  be  thus  tak- 
icn  away,  and  the  right  to  take  tolls  for 
i  freight  transportation  can  be  likewise  taken 
away ;  and  once  grant  that  the  right  to  take 
tolls  for  freight  and  passenger  carriage  can 
be  taken  away,  and  it  follows  that  the  right 
to  own  and  possess  the  rolling  stock  and 
other  like  property  necessary  to  the  opera- 
tion of  the  road  can  be  likewise  taken  away. 
In  short,  there  would  be  no  end  to  the  exten- 
sion of  legislative  authority  over  the  right 
of  railroi^  companies  to  own  and  enjoy 
property.  It  would  be  no  answer  to  say  that 
the  enforcement  of  the  act  in  question  would 
not  sufficiently  impair  the  property  right  of 
the  convpanies  to  take  tolls  as  to  be  substan- 
tially detrimental  to  their  interests.  Rights 
are  not  measured  or  ascertained  by  the  ex- 
tent of  the  injury  resulting  from  their  im- 
pairment or  denial.  They  do  not  cease  to 
exist  merely  because  the  hurt  to  them  may 
be  slight.  Rights  reside  in  principles,  and 
not  in  the  physical  ability  of  the  claimant  of 
rights  to  do  without  a  minor  portion  of 
them. 

Again  speaking  for  myself,  I  am  a  firm  be- 
liever in  the  right  of  the  legislature  of  this 
state,  under  the  reserved  power  of  the  Consti- 
tution (art.  12,  S  1 ) ,  to  amend  or  add  to  the 
original  acts  providing  for  the  incorporation 
of  companies,  and  to  amend  or  add  to  the 
original  body  of  laws  governing  them,  with- 
out declaring  its  enactments  to  be  amenda- 
tory in  character.  However,  its  power  of 
amendment  in  such  cases  is  limited  to  such 
enactments  as  do  not  substantially  impair 
the  vested  rights  of  the  corporation.  7  Am. 
k  Eng.  Enc.  Law,  2d  ed.  p.  675.  I  therefore 
agree  with  my  associates  that  the  au^  in 
question,  even  if  to  be  regarded  as  an  exer- 
cise of  the  reserved  power  of  the  legislature 
to  amend  the  charter  of  railroad  corpora- 
tions, is  a  substantial  impairment  of  their 
vested  rights.  We  do  not  mean  to  say  that 
the  legislature  is  powerless  to  declare  cir^ 
oumstances  or  prescribe  conditions  under 
which  railroad  companies  may  be  required  ta 
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fumisb  tmnsportati<m  to  Bhippers  of  liye 
stock  or  other  merchandise  over  their  lines. 
However,  those  circumstances  or  conditions, 
if  declared  or  prescribed^  must  exist  in  the 
form  of  considers/tions  or  equivalents  for 
the  transportation  furnished.  It  may  be 
that  railroad  companies  can  be  compelled  to 
carry  patrons  of  their  lines  for  some  other 
consideration  than  cash  fares.  To  illustrate, 
but  only  to  illustrate,  not  to  decide,  it  may 
be  that  a  legislative  enactment  which  im- 
posed upon  shippers  of  live  stock  the  obliga- 
tion to  care  for  their  stock  en  route,  and  to 
that  extent  to  relieve  the  trainmen  of  the  bur- 
den of  its  care,  and  which  required  the  com- 
pany to  transport  the  shipper  free,  as  an 
equivalent  for  his  relief  of  the  train  em- 
ployees in  the  way  stated,  would  be  consti- 
tutionally valid, — ^would  not  be  a  taking  of 
private  property  without  compensation.  But 
the  enactment  m  question  does  not  provide 
for  the  equivalent  of  labor  performed  for 
transportation  furnished.  It  declares  that 
the  transportation  shall  be  furnished  "\n 
coDsideration  of  the  usual  price  paid  for  the 
shipment  of  said  ear."  What  the  railroad 
company  is  required  to  do  is  not  required  of 
it  as  a  compensation  for  anything  to  be  done 
for  it  by  the  shipper,  but  is  required  of  it  in 
the  form  of  a  gratuity  over  and  above  the 
usual  and  ordinary  charges  for  transporta- 
tion. The  enactment  is  not  framed  upon  the 
assumption  that  the  usual  price  paid  for  the 
shipment  of  live  stock  is  excessive,  to  the 
extent  of  the  passenger  carriage  of  the  ship- 
per to  and  from  the  place  of  shipment,  and 
that  in  order  to  make  good  the  excess  the 
shipper  shall  be  transported  free,  but  it  la 
framed  upon  the  assumption  that  the  charge 
for  the  transportation  of  the  car  of  stock  is 
a  reasonable  one. 

The  brief  of  counsel  for  defendant  in  error 
suggests  the  importance  of  the  shipper  ac- 
companying his  stock  in  order  to  care  for  it 
en  route.  We  do  not  judicially  know  that 
it  is  important  or  advantageous  to  the  ship- 
per or  to  the  company  for  the  former  to  ac- 
oompany  his  stock  to  market,  nor  does  the 
act  assume  the  importance  or  advantage 
either  to  the  shipper  or  the  company  in  the 
former  accompanying  the  stock.  It  imposes 
upon  him  no  such  requirement.  So  far  as 
the  act  is  concerned,  he  may  accompany  his 
stock,  or  he  may  ride  upon  another  train. 
There  is  nothing  whatever  in  the  act  from 
which  an  idea  of  obligation  upon  the  part  o1, 
the  shipper  to  pay  or  perform  anything  as  an 
equivalent  for  his  transportation  can  be  de- 
rived. However,  turning  to  the  shipping 
contract  made  by  the  defendant  in  error,  we 
perceive  in  it  certain  stipulations  imposing 
upon  him  the  obligation  to  accompany  and 
care  for  his  stock,  but  this  contract  is  no 
part  of  the  statute  in  question.  The  statute 
does  not  purport  to  be  framed  upon  the  as- 
sumption that  such  contracts  are  or  will  be 
entered  into  between  railroad  companies  and 
shippers  of  live  stock.  The  contract  is  apart 
from  the  statute.  None  of  its  provisions  are 
included  within  the  terms  of  the  statute.  In 
shorty  there  ia  no  theory  upon  which  this  act 
48L.R.  A. 


can  be  upheld,  and  therefore  we  are  con- 
strained to  hold  it  to  be  unconstitutional  and 
void.     No  cases  of  a  like  character  have  beeu 
brought  to  our  attention,  except  that  of  Lake 
Shore  d  if.  fif.  jB.  Oo,  v.  Smith,  173  U.  JS. 
684,  43  L.  ed.  858, 19  Sup.  Gt.  Rep.  605.  Tlut 
case  involved  the  validity  of  an  act  of  the 
legislature  of  Michigan  requiring   railroad 
companies  to  keep  for  sale  1,000-mile  tick- 
ets, at  specified  rates,  less  than  the  regular 
rates,  to  be  issued  in  the  name  of  the  pur- 
chaser and  the  members  of  his  family,  and 
to  be  good  for  use  for  two  years  from  the 
date  of  sale.    Commenting  upon  this  enact- 
ment, the  court  said:     ''If  the  legislature 
can  interfere  by  directing  the  sale  of  tickets 
at  less  than  the  generally-established  rate,  it 
can  compel  the  company  to  carry  certain  per- 
sons or  classes  free.     If  the  maximum  rate* 
are  too  high,  in  the  judgment  of  the  legisla- 
ture, it  may  lower  them,  provided  they  do 
not  make  them  unreasonably  low,  as  that 
term  is  luderstood  in  the  law;  but  it  can- 
not enact  a  law  making  maximum  rates,  and 
then  proceed  to  make  exceptions  to  it  in  fa- 
vor of  such  persons  or  classes  as  in  the  legis- 
lative judgment  or  caprice  may  seem  proper. 
What  right  has  the  l^islature  to  take  from 
the  company  the  compensation  it  would  oth- 
erwise receive  for  the  use  of  its  property  in 
transporting  an  individual  or  classes  of  per- 
sons over  its  road,  and  compel  it  to  tranf^- 
port  them  free,  or  for  a  less  sum  than  is  pro- 
vided for  by  the  general  law?    Does  not  such 
an  act,  if  enforced,  take  the  property  of  the 
company  without  due  process  of  law?     We 
are   convinced   that  the  legislature   cannot 
thus  interfere  with  the  conduct  of  the  affairs 
of  corporations." 

The  judgment  of  the  Court  of  AppeaU  and 
of  the  Diatriet  Court  are  reversed,  and  the 
latter  court  is  directed  to  enter  judgment 
for  the  defendant,  the  plaintiff  in  error  in 
this  court. 

All  the  Justices  concur. 
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*1.  A  plea  of  former  Jeopardy  ta  m 
•pedal  plea  of  matter  in  bar  which  !» 
not  involved  under  the  general  Issne  or  ple« 
of  not  guilty,  and  therefore  it  should  be  heard 
and  determined  apart  from  the  main  Issue. 
Snch  plea  not  being  of  matter  which  goes  to 
the  question  of  the  innocence  of  the  accosetS. 
a  hearing  upon  It  Is  not  a  Jeopardy,  and  aa 
order  sustaining  It,  and  discharging  the  de^ 
fendant,  may  be  appealed  by  the  state  at  a 
question  reserved,  and.  In  the  event  of  a  r^ 
Tersal  of  such  .order  on  the  state's  appeal,  tb^ 

^Headnotes  by  Dostbb,  Ch.  J. 


Note. — As  to  discharge  of  Jary  entitling  prl»- 
oner  to  discharge,  see  State  t.  Richardson   <i^ 
C.)  36  L.  B.  A.  238 ;  and  fiote  to  UpchunA  v 
State  (Tex.  CrluL  Rep.)  44  L.  R.  A.  094. 
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defendaat  Bay  be  rearrested  end  held  for 
trial. 
B.  Wliere  thm  reeord  of  tlie  trial  of  a 
erlaalaal  ewtrnm  siiows  tlutt  the  Jury 
•*werc  mbae«t  eome  time  coneiderlng  of 
their  Terdlct,*'  and  ajton  being  returned  to 
the  Jary  box  the  foreman.  In  reply  to  an  in- 
quiry by  the  eourt,  stated.  In  the  presence 
of  the  remainder  of  the  Jury  and  without 
disBoit  by  any  of  them,  that  there  was  no 
probability  of  their  agreeing  upon  a  Terdlct, 
and  the  court  thereupon  discharged  them, 
''because  they  were  unable  to  agree  upon  a 
▼erdict," — Held,  that  such  record  does  not 
show  an  arbitrary  or  unreasonable  exercise  of 
the  court's  authority  in  discharging  the  jury, 
but  does  show  facts  from  which  a  pre- 
sumption of  a  correct  exercise  of  Judicial  au- 
thority arises,  and  that  It  will  not  support  a 
plea  of  former  Jeopardy  when  the  defendant 
is  again  pot  upon  trial. 

(February  10,  1900.) 

APPEAL  by  the  state  from  a  ruling  of  the 
District  Court  for  Jackson  County  in 
favor  of  defendant  upon  a  plea  of  former 
jeopardy  to  an  indietment  for  larceny.  Be- 
9eraed. 
The  facta  are  stated  in  the  opinion. 
Messrs.  Haydem  A  Haydom  and  S.  F. 
QbmluuB,  for  appellant: 

It  was  not  necessary  to  have  the  defend- 
anVa  eonsent  to  a  discharge  of  the  jury. 
Jones  ▼.  Com.  86  Va.  661,  10  8.  E.  1004. 
The  length  of  time  a  jury  should  be  kept 
together,  and  the  improlmbility  of  an  agree- 
ment, muBt  be  determined  by  the  trial  court 
from    the   facts   and   drcumstances  of   the 
particular  case,   and  its  discretion  will    be 
eonelusiTO  unless  it  has  abused  its  discretion 
in  that  regard. 
State  y.  Allen,  59  Kan.  758,  54  Pac.  1060. 
In  interrogating  the  jury  and  making  its 
determination   from   the   answers   received, 
the  court  was  acting  on  an  official   report 
made  by  the  jury,  and  one  which  the  defend- 
ant has  no  right  to  question. 

State  y.  Smith,  44  Kan.  75,  8  L.  R.  A.  774, 
24  Pac.  84;  State  y.  Reed,  53  Kan.  767,  87 
Pac.  174;  State  y.  White,  19  Kan.  445,  27 
Am.  Hep.  137 ;  Dohhine  v.  State,  14  Ohio  St. 
493;  State  y.  Reinhart,  26  Or.  466,  38  Pac. 
822 ;  People  y.  Smelling,  94  Cal.  112.  29  Pac. 
421 ;  State  y.  Stephenson,  54  S.  C.  234,  32  S. 
E.  305 :  Smith  y.  State,  40  Fla.  203,  23  So. 
8.S4;  State  y.  Jorgeneon  (Idaho)  32  Pac 
1129;  People  y.  Greene,  100  Cat.  140.  84  Pac. 
630;  Com.  y.  Cody,  165  Mass.  133,  42  N.  E. 
575. 

The  necessity  of  the  discharge  of  a  jury 
U  a  matter  within  the  discretion  of  the  trial 
judge. 

Re  Allison,  22  Colo.  525,  22  Pac.  820;  Lo- 
gan T.  United  States,  144  U.  S.  263,  36  L.  ed. 
429,  12  Sup.  Ct.  Rep.  617- 

Uessrs.  Crttne  A  Woodlmn  and  J*  A. 
Rokes,  for  appellee: 

Th«  defendant  was  not  called  upon  to  ob- 
ject in  adyance  to  the  dincharge  of  the  jury. 
TFJWWcfi  y.  State.  61  Miss.  717. 
The  facts  on  which  the  finding  of  the  trial 
court  is  based,  as  well  as  the  finding  itself, 
TOfust  appear  on  the  record. 
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State  y.  Allen,  59  Kan.  758,  54  Pac.  1060; 
Ea  parte  Maxtoell,  11  Nev.  437;  Reese  y. 
State,  8  Ind.  416;  Hines  v.  State,  24  Ohio  St. 
138. 

In  the  following  cases  the  court  held  the 
record  did  not  show  a  sufficient  reason  for 
the  discharge  of  the  jury,  and  in  each  case 
the  jury  stated  to  the  court  they  could  not 
agree  upon  a  verdict. 

State  V.  Shuchardt,  18  Neb.  454,  25  N.  W. 
722;  Conklin  v.  State,  25  Neb.  784,  41  N.  W. 
788;  Em  parte  Maxtoell,  11  Nev.  437;  Hines 
V.  State,  24  Ohio  St.  138;  Poage  v.  State,  8 
Ohio  St.  239;  Mitchell  v.  State,  42  Ohio  St. 
394;  Josephine  v.  State,  39  Miss.  613;  Reese 
V.  State,  8  Ind.  416;  Com,  v.  Pitepatriok,  121 
Pa.  116,  1  L.  R.  A.  451,  15  Atl.  466;  Whit^ 
ten  y.  State,  61  Miss.  717;  PoyoeU  v.  State^ 
17  Tex.  App.  345. 

Doflter,  Ch.  J.,  delivered  the  opinion  of 

the  court: 

This  is  an  appeal  by  the  state  upon  a  ques-^ 
tion  reserved  by  it.  The  defendant  in  tha 
court  below  interposed  a  plea  of  former 
jeopardy,  which,  upon  hearing  and  considera- 
tion by  the  court,  was  sustained,  and  an  or* 
der  made  for  his  discharge.  The  defendant 
had  been  informed  against  for  grand  larceny. 
Upon  the  trial  of  his  case  the  jury  reported 
they  were  unable  to  agree,  whereupon  they 
were  discharged  from  further  consideration 
of  the  case.  The  action  was  continued  to  th« 
next  succeeding  term,  and  at  that  term  th# 
defendant  filed  his  plea  of  former  jeopardy. 
In  this  plea  he  alleged  that,  at  the  trial  of 
his  case  the  preceding  term,  ''the  jury  wera 
arbitrarily  dischargiSl,  without  a  verdict^ 
from  the  consideration  of  the  case,  and  with- 
out any  sufficient  or  lawful  reason  therefor^ 
to  which  discharge  defendant  excepted,  and, 
having  once  been  in  jeopardy,  he  cannot 
again  be  placed  upon  trial."  The  evidence  In 
support  of  this  plea  was,  of  course,  the  record 
of  the  former  proceeding.  The  material  por- 
tion of  the  record  was  as  follows:  "The  naid 
jury  retired  in  charge  of  a  sworn  bailiff  to 
consider  of  their  verdict;  and.  after  being 
absent  some  time  in  consideration  of  their 
verdict,  they  were  duly  returned  to  the  jury 
box,  and  the  court  duly  inquired  of  the  fore- 
man whether  they  had  afrreed  upon  a  verdict, 
and  was  informed  by  said  foreman  that  they 
had  not.  The  court  then  inquired  of  said 
foreman,  *I8  there  any  probability  of  your 
doing  so?'  and  was  answered  by  said  fore- 
man, There  is  not.'  The  jury  was  by  th» 
court  thereupon  di^^charged  from  the  fur- 
ther consideration  of  the  cause,  because  they 
were  unable  to  agree  upon  a  verdict." 

We  have  delayed  the  determination  of  th» 
case  to  give  consideration  to  a  question  in- 
volved in  it,  but  which  was  not  argued  by 
counsel.  That  question  is  as  to  the  effect  of 
the  defendant's  discharge  upon  the  hearing 
of  his  plea  of  former  jeopardy.  Can  he,  in 
the  event  of  a  reversal  of  this  case  upon  tha 
state's  appeal,  be  aeain  arretted  and  held  for 
trial,  or  was  the  hearing  given  him  upon  hia 
plea  of  former  jeopardy  itself  a  jeopardy, 
which  he  may  plead  in  bar  wh<»n  aorain 
brought  to  trial?    If  the  latter  should  ba> 
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th«  caM»  the  question  presented  to  us  as  to 
the  effect  of  the  discharge  of  the  jury  on  the 
first  trial  would  he  moot  in  its  nature,  and 
would  not  be  considered  by  us.  State  t. 
Rook,'6l  Kan.  — «  59  Pac.  653.  The  subject, 
as  we  now  view  it,  in  the  light  of  the  authori- 
ties, is  quite  free  from  doubt,  although  it  did 
not  appear  so  when  first  occurring  to  us. 
Our  conclusion  is  that  a  hearing  upon  a  plea 
of  former  jeopardy  alone  is  not  itself  a  jeop- 
ardy, and  a  discharge  upon  such  hearing  is 
not  an  acquittal.  Pleas  of  former  acquittal 
or  conviction,  or  former  jeopardy,  are  special 
pleas  of  matter  not  properly  involved  under 
the  general  issue  or  plea  of  not  guilty.  Such 
being  the  case,  they  should  be  heard  and  de- 
termined apart  from  the  main  issue.  Whar- 
ton, Crim.  PI.  §$  419,  420,  429;  Bishop,  New 
Crim.  Proc.  H  799-^05.  Therefore,  a  plea 
of  former  acquittal,  not  being  of  matter  in- 
volved in  the  general  issue,  and  not  being  of 
matter  which  goes  to  the  question  of  guilt 
or  innocence,  a  judgment  sustaining  it  can- 
not be  in  the  nature  of  an  acquittal.  If 
such  were  the  case,  a  judgment  against  a  de- 
fendant overruling  his  plea  of  former  acquit- 
tal would  be  a  former  conviction,  and  could 
be  pleaded  as  autrefois  convict  to  the  in- 
dictment when  again  called  for  trial.  Hence 
the  defendant  eould  always  escape  punish- 
ment by  pleading  a  former  acquittal  to  the 
indictment  against  him,  because,  if  the  plea 
should  be  found  against  him,  it  would  be  a 
former  conviction;  if  in  his  favor,  a  former 
Acquittal.  For  the  same  reasons  a  plea  of 
former  jeopardy,  whether  determined  one 
way  or  the  other,  cannot  be  regarded  as  in- 
volving the  merits  of  the  case.  It  does  not 
reach  to  the  question  of  guilt  or  innocence, 
and,  if  detemmed  in  defendant's  favor,  the 
ttate  may  have  an  app^  ^P^*^  ^^  question, 
if  reserved  by  it.  There  seems  to  oe  some 
contrariety  in  the  decisions  as  to  whether 
the  defenses  of  former  acquittal,  conviction, 
«r  jeopardy  may  be  heard  under  ihe  general 
issue  (9  Enc.  PI.  ft  Pr.  title  Former  Convie- 
Hon  or  AcqiUttal) ;  but  we  think  there  are 
BO  decisions  holding  that  such  defenses,  when 
made  under  the  general  issue,  are  not  tria- 
ble separately  from  the  main  question,  or, 
at  least,  no  decisions  holding  that  a  hear- 
ing upon  the  special  defense  is  itself  a  former 
leopardy,  and  a  judgment  upon  it  lUone  a 
former  conviction  or  acquittal. 

The  question  now  recurs.  Was  the  plea  of 
former  jeopardy  sustained  by  the  record?  It 
is  undeniable  that  the  arbitrary  and  unneces- 
sary discharge  of  a  jury  before  which  an 
Aecnsed  person  is  tried,  without  a  verdict, 
operates  also  to  discharge  the  defendant.  In 
such  case  he  has  been  once  in  jeopardy.  That 
Jeopardy,  terminating  without  fault  upon  his 
part  and  from  no  overweening  necessity, 
^nnot  be  renewed,  and  the  accused  again 
tsalled  upon  to  defend  himself.  Code  Civ. 
Proc.  §  291  (Gen.  Stat.  1897,  chap.  95), pro- 
Tides:  "The  jury  may  be  discharged  by  the 
«ourt  on  account  of  the  sickness  of  a  juror, 
tyr  other  accident  or  calamity  requiring  their 
discharge,  or  by  consent  of  both  parties,  or 
after  they  have  been  kept  together  until  it 
satisfactorily  appears  that  ttere  is  no  prob- 
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abili^  of  their  agreeing."  Tlie  provisions 
of  this  section  are  made  applicable  to  trials 
of  criminal  eases.  Code  Crim.  Proc.  S  201 
(Gen.  SUt  1897,  chap.  102) .  Authority  for 
the  discharge  of  a  jury  trying  a  criminal 
case  therefore  exists  if  "they  have  been  kept 
together  until  it  satisfactorily  appears  that 
there  is  no  probability  of  their  agreeing." 
The  tribunal  primarily  intrusted  with  the 
duty  of  determining  whether  a  jury  has  been 
kept  together  until  there  is  no  probability 
of  their  agreeing  is  the  trial  court.  The 
questions  whether  they  have  been  so  kept  to- 
gether, and  whether  there  is  a  probability  of 
their  agreeing,  are  judicial  q^uestions.  As 
such,  they  cannot  be  arbitrarily  or  capri- 
ciously determined  by  the  court.  The  court 
must  be  satisfied  that  the  jury,  in  all  prob- 
ability, cannot  agree  to  a  verdict  before  it 
should  order  their  discharge.  However, 
when  it  does  become  of  that  conviction,  and 
enters  it  of  record,  the  correctness  of  its  view 
and  the  soundness  of  its  conclusions  are  not 
subject  to  review,  luless  the  record  of  its 
action  discloses  it  to  be  in  error.  Unless  the 
record  discloses  hastily  formed  conclusions, 
immature  judgment,  or  capricious  conduct, 
the  action  of  the  trial  judge  cannot  be  re- 
viewed by  this  or  any  other  court.  In  State 
V.  Allen,  59  Kan.  758,  54  Pac  1060,  the  rec- 
ord of  the  former  trial  recited  that,  "the  jury 
not  having  agreed  upon  a  verdict  in  the 
above-entitled  cause,  the  jury  is  discharged 
from  further  consideration  of  this  ease."  It 
was  therefore  held  that  the  existence  of  no 
proper  or  necessary  grounds  for  the  dis- 
charge of  the  jury  had  been  shown,  but  that 
something  more  should  have  appeared  than 
that  the  jury  had  not  agreed  upon  a  verdict. 
It  should  have  been  shown  that  there  was 
no  probability  of  their  airreeing.  The  pres- 
ent case,  however,  is  unlike  that  of  State  ▼. 
Alien,  59  Kan.  758,  64  Pa.  1060.  In  this 
case  it  appeared,  not  merely  that  the  jury 
had  failed  to  agree,  but  that  upon  in- 
quiry of  the  foreman,  in  the  presence  of  his 
fellows,  he  had  stated  tiiat  there  was  no 
probability  of  their  being  able  to  agree.  This 
statement  of  the  foreman,  the  usual  spokes- 
man of  the  panel,  in  the  presence  of  the  re- 
mainder of  the  jurors,  and  not  diseented 
from  by  them,  must  be  regarded  as  their  con- 
clusion, as  well  as  his.  In  addition  to  the  in- 
quiry addressed  by  the  court  and  answered 
by  the  foreman,  it  appears  from  another 
recital  of  the  record  that  the  jury  had  "been 
absent  some  time,  in  consideration  of  their 
verdict,"  before  they  were  again  brousrht 
into  the  presence  of  the  court.  How  lon^ 
they  had  been  absent  does  not  appear,  but 
we  must  indulge  the  presumption  that  it  had 
been  for  such  a  length  of  time  as  to  enable 
the  court  to  regard  it  as  some  evidence  of 
inability  to  reach  a  conclusion.  The  record 
further  shows,  in  connection  with  its  recitals 
of  absence  of  the  jury  for  "some  time  in  con- 
sideration of  their  verdict,"  and  inquiry  and 
answer  as  to  the  probability  of  an  airreement^ 
that  the  jurors  were  thereupon  discharged 
'because  they  were  unable  to  agree  upon  a 
verdict."  It  would  appear,  therefore,  that 
the  court  acted  according  to  judicial  methods 
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in  diacharging  the  jury.     He  took  into  con- 
sideration the  length  of  time,  whatever  that 
may  have  been,  the  jury  had  been  in  con- 
sideration of  their  verdict,  and  the  state- 
ment of  the  foreman,  in  the  presence  of  the 
remainder  of  the  jury,  and  presumably  as- 
sented  to   by   them,  because   not   dissented 
from,  that  they  were  unable  to  agree  upon  a 
verdict     From  thesa  facts  he  evidently  de- 
duced the  conclusion  that  there  was  no  rea- 
sonable probability  of  their  being  able  to 
agree.     V^Tiile  the  record  of  the  proceedings 
was  not  made  as  full  as  such  reoordn  ought 
to  be  made,  yet  it  is  suflSciently  full  to  pre- 
Tent  us  from  saying  that  the  court  below 
erred.     While  in  State  v.  Allen,  69  Kan.  758, 
54  Pac.  1060,  it  was  held  that  the  court  had 
erroneously  discharged  the  jury  under  the 
particular  circumstances  of  that  case  as  dis- 
closed by  the  record,  yet  the  rule  was  dis- 
tinctly announced  that  "the  length  of  time  a 
jury  should  be  kept  together,  and  the  im- 
probability of  an  agreement,  must  be  deter- 
mined by  the  trial  court  from  the  facts  and 
circumstances  of  the  particular  case,  and  its 
decision   will   be   conclusive,   unless    it   has 
abused  its  discretion  in  that  regard."    This 
statement  of  the  rule  is  in  harmony  with  the 
holdings  of  nearly  all  the  cases.     Mr.  Bishop 
says:  "The  result  whereof  [of  the  authori 
ties]   would  seem  to  be  that  when  he  [the 
judge]  concurs  in  and  affirms  the  jury's  con- 
clusion of  inability  to  agree,  and  discharges 
them,  the  fact  so  found,  the  existence  where- 
of nullifies  the  seeming  jeopardy,  is  absolute 
and  irreversible."  1  Bishop,  New  Crim.  Law, 
f  1041.     An  instructive  and  valuable  case, 
reviewing  many  of  the  decisions  upon  the 
subject,  and  showing  the  rule  to  be  as  above 
stated    by  Mr.    Bishop,  and    also   as  herein 
stated,  is  State  v.  Reinhart,  26  Or.  466,  38 
P&c.  822. 

We  think  the  plea  of  former  jeopardy  was 
improperly  sustained.  The  judgment  of  the 
Orturt  below  sustaining  it  is  therefore  re- 
r-rr«e<f,  with  directions  to  proceed  with  the 
trial  of  the  case. 

All  the  Justices  concur. 


Anna  M.  LOVE.  Plff.  in  Err., 

V. 

Ferdinand  C.  BLAUW.' 
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•1.     A     -vrrltten     Inntrament    examined^ 

and  held  to  be  a  deed,  and  not  testamentary 
In  character. 
a.  The  owner  of  a  life  Interent  In  lands 
eannot  maintain  an  action  of  partition 
against  the  owners  of  the  estate  In  remainder. 
A  decree  in  such  case,  setting  over  a  part  of 

'Ileadnotes  by  Smith,  J. 


the  property  to  the  plaintiff  (a  life  tenant) 
Lu  fee  simple,  is  wholly  void. 

(February  10,   1900.) 

ERROR  to  the  Court  of  Appeals  for  the 
Northern  Derpartment,  Eastern  Division, 
reversing  a  judgment  of  the  District  Court 
for  Johnson  Coimty  in  favor  of  plaintiff  in 
an  action  brought  to  recover  possession  of 
certain  real  estate.    Reversed, 

Statement  by  Smith,  J.: 

Catherine  Blauw  and  her  husband,  Ferdi- 
nand, executed,  in  due  form,  a  deed  to  the 
real  estate  in  controversy  in  the  following 
terms: 

Whereas,  Captain  •  Joseph  Parks,  de- 
ceased, a  Shawnee  Indian,  as  a  reservee  un- 
der the  treaty  of  May  10,  1864,  concluded 
between  the  United  States  government  and 
the  Sliawnee  tribe  of  Indians  in  Kansas,  re- 
ceived in  his  lifetime  a  patent  from  the  gov- 
ernment of  the  United  States  to  the  land 
hereinafter  described  (together  with  other 
lands),  and  said  land  (with  other  lands)  at 
the  death  of  said  Parks  descended  to  said 
Catherine  Swartzell,  and  her  sister  Rebecca 
Vogel,  granddaughter  of  said  Parks,  and  to 
one  Sally  Rogers,  a  daughter  of  said  Parks; 
and  whereas,  said  Catherine  Swartzell  suc- 
ceeds to  all  the  estate  in  and  to  said  lands 
hereinafter  described  by  regular  conveyance 
from  the  other  heirs;  and  whereas,  said 
Catherine  has  now  living  with  her  three  sons 
by  her  foimer  husband,  John  T.  Swartzell, 
deceased,  namely,  Charles  T.  Swartzell,  John 
A.  Swartzell,  and  Elmer  0.  Swartzell,  all 
minors  of  tender  years ;  and  whereas,  said 
Catherine  has  recently  intermarried  with  one 
Ferdinand  C.  Blauw;  and  whereas,  said 
Catherine  Blauw  being  desirous  of  making 
provision  for  her  said  named  children  after 
her  death,  her  said  husband  consenting 
thereto  by  joining  with  her  in  this  convey- 
ance: Now,  therefore,  know  all  men  by 
these  presents,  that  Catherine  Blauw  (for- 
merly Swartzell)  and  Ferdinand  C.  Blauw, 
her  husband,  in  consideration  of  the  sum  of 
five  dollars  to  them  paid,  the  receipt  of  which 
is  hereby  acknowledged,  and  for  the  love  and 
affection  the  said  Catherine  bears  to  her  said- 
named  children,  doth  hereby  grant,  bargain, 
soil,  and  convey  unto  the  said  Charles  T. 
Swartzell,  John  A.  Swartzell,  and  Elmer  0. 
Swartzell,  and  to  their  heirs  and  assigns,  the 
following  described  real  estate,  situate  in 
Johnson  county  and  state  of  Kansas,  to  wit : 
[Then  follows  a  description  of  the  land.] 
The  estate  in  said  lands  and  tenements  not 
to  vest  in  said  named  grantees  and  their 
heirs  until  the  death  of  said  Catherine 
Blauw,  she  reserving  in  herself  a  life  estate 
therein.  To  have  and  to  hold  unto  the  said 
named  grantees  and  their  heirs  from  and 
after  the  death  of  the  said  Catherine  Blauw, 


?fOTB. — For  a  few  authorities  on  the  general 
^emloD  mm  to  who  can  maintain  partition,  see 
<"tnnon  v.  Lomaz  (8.  C.)  1  L.  R.  A.  637,  and 

On  the  question  of  partition  between  life 
ti^Dant  and  remaindermen  the  authorities  seem 
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to  be  quite  fully  collected  In  the  opinion  and 
briefs  in  the  present  case. 

As  to  partition  between  tenants  by  entireties, 
see  note  to  Robinson's  Appeal  (Me.)  30  L.  R.  A. 
on  page  335. 
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and  their  heirs  and  assigns,  forever.  In 
^'itness  whereof  the  said  named  Catherine 
Blauw  and  Ferdinand  C.  Blauw  have  here- 
unto subscribed  their  hands  and  seals  this 
4th  day  of  February,  a.  d.  1882. 

Catherine  Blauw.     [Seal.] 

Ferdinand  C.  Blauw.     [Seal.] 

In  September  1884,  Catherine  Blauw  filed 
a  ])etition  in  the  district  court  against  said 
minors,  Charles  T.,  John  A.,  and  Elmer  0. 
Swartzell,  as  defendants.  The  petition  re- 
cites the  said  conveyance  of  the  land  by  her- 
self and  husband  to  the  minor  children,  and 
the  record  of  the  same,  and  avers  that  each 
of  said  minors  are  the  owners  of  an  un- 
divided one-third  interest  in  the  land  so 
conveyed,  subject  to^a  life  estate  in  the  plain- 
tiff. It  prays  that  the  court  determine  the 
value  of  her  life  estate,  that  partition  be 
made  of  said  lands,  and  so  much  thereof 
as  should  be  found  to  be  the  value  of  the  life 
estate  of  plaintiff  be  set  apart  to  her.  On 
the  final  hearing  of  the  cause,  the  court 
found  that  said  minors  were  vested  with  a 
fee-simple  title  to  the  land;  and  that  Cath- 
erine Blauw  was  vested  with  a  life  estate 
therein ;  that  she  was  at  the  time  forty- three 
years  old;  and  that  she  desired  to  have  the 
value  of  the  life  estate  determined,  and 
elects  to  have  the  same  set  out  to  her.  Ap- 
praisers were  then  appointed  by  the  court  to 
value  and  divide  the  property  upon  actual 
view,  and  report  to  the  court.  They  re- 
ported as  follows:  "And  now  at  this  day 
conies  J.  G.  Martin,  Philip  Reinhart,  and 
George  Thomas,  commissioners  appointed  by 
the  court  to  make  partition  of  the  lands  de- 
scribed in  the  order  of  the  court,  and  herein- 
after described,  and  to  divide  the  land 
between  the  parties  in  the  proportion  of 
seven  thousand  seven  hundrea  and  eighty- 
eight  and  ^  ($7,788t^)  dollars,  the 
value  of  the  plaintiff's  life  estate  therein, 
and  five  thousand  nine  hundred  and  twelve 
and  T»oV  ($5,912^)  dollars,  the  interest 
of  said  defendants  in  said  lands,  and  to  set 
out  to  them  their  respective  shares  out  of 
the  lands  as  heretofore  appraised,  at  the  ap- 
praised value  thereof,  and  herewith  submit 
their  report,  as  follows:  We  set  out  to 
Catherine  Blauw  the  following  tracts,  name- 
ly :  The  S.  %  of  the  N.  Vg  of  the  N.  E.  l^  of 
the  N.  E.  %  of  section  three  (3),  ten  acres, 
appraised  at  sixteen  hundred  and  twenty 
dollars  ($1,020)  ;  the  S.  Vs  of  the  N.  E.  y^  of 
the  N.  E.  l^  of  section  three  (3),  20  acres, 
appraised  at  thirty-four  hundred  dollars 
($3,400.00)  :  the  S.  Vg  of  the  S.  W.  ^4  of  the 
N.  W.  »4  of  section  two.  19,^  acres,  ap- 
praised at  thirteen  hundred  and  thirty-six 
^  dollars  ($1,336.25)  ;  and  the  E.  %  of 
the  N.  W.  y^  of  S.  W.  %  section  two  (2), 
l^rfo  acres,  appraised  at  fourteen  hundred 
thirty-one  ^Vir  ($1,431.40),— .$7,787.65.  And 
we  set  apart  to  Charles  T,  Swartzell,  John 
A.  Swartzell,  and  EHmer  O.  Swartzell,  to  be 
held  by  them  in  common,  as  ordered  by  the 
court,  the  following  lands,  to  wit:  The  N. 
%  of  the  S.  E.  %  of  the  N.  E.  y^  of  section 
three  (3),  20  acres,  appraised  at  the  sum  of 
nineteen  hundred  dollars  ($1,900.00)  ;  and 
48  L.  R.  A. 


the  S.  y^  of  the  S.  E.  ^  of  the  N.  E.  y^  oi 
section  three (3),  20  acres,  appraised  at  the 
sum  of  twenty- two  hundred  dollars  ($2,200.- 
00) ;  and  the  N.  y,  of  the  S.  W.  14  of  the  X. 
W.  y^  of  section  two  (2),  appraised  nt 
eighteen  hundred  and  thirteen  dollars 
($1,813),— $5,913.00."  The  court  made  the 
following  finding:  "And  the  court  find» 
that  the  said  defendants,  Charles  T.  Swart- 
zell, John  A.  Swartzell,  and  Elmer  O.  Swart- 
zell, are  each  entitled  and  vested  to  an  equnl 
undivided  one-third  part  of  said  lands  held 
in  common,  subject  to  a  life  estate  in  said 
lands  vested  in  the  plaintiff,  Catheiine 
Blauw;  and  the  court  finds  that  the  said 
Catherine  Blauw  will  be  forty-four  years  old 
at  her  next  succeeding  birthday,  August 
,1885;  and  the  court  finds  that  the  ex- 
pectation of  the  life  of  the  said  plaintiff,  as 
recognized  by  Ihe  Northampton  or  annuity 
table,  is  twenty-five  years  and  .27  of  a  year, 
and  that  the  present  value  of  her  life  estat? 
in  said  lands  is  six  per  cent  upon  the  aggre 
gate  value  of  the  entire  estate,  multiplied  by 
10,325,  according  to  said  tables,  making  the 
present  value  of  her  estate,  according  to  the 
appraised  value  of  the  same,  nine  thousand 
four  hundred  and  eight  and  .41  dollars 
($9,408.41 ) ."  The  decree  then  orders  about 
10  acres  of  the  land  sold  to  pay  accumulated 
taxes,  and  proceeds  to  set  off  about  two 
thirds  of  the  land  to  Catherine  Blauw,  ad- 
judging her  to  be  the  owner  of  the  same  in 
fee  simple.  Catherine  Blauw  died  about  one 
year  afterwards,  and  her  husband,  the  de 
fendant  in  error,  procured  an  order  from 
the  probate  court  allotting  him  one  half  of 
said  land,  and  he  claims  the  same  on  the 
theory  that  his  wife  was  seised  with  a  fee- 
simple  title  to  the  land  set  off  to  her  by  the 
decreee  in  the  partition  suit.  Charles  T., 
John  A.,  and  Elmer  0.  Swartzell  conveyed 
the  lands  in  controversy  to  the  plaintiff  in 
error,  Anna  M.  Love,  in  September,  1894,  and 
January,  1895. 

ilr,  J.  P.  Hindman,  for  plaintiff  in  er- 
ror: 

The  probate  court  has  no  jurisdiction  to 
try  the  title  to  land  or  to  make  partition  of 
real  estate.  That  power  can  be  exercised 
only  by  the  district  court, 

Kan.  Gen.  Stat.  1897,  chap.  109,  §«  16,  26. 

The  fact  that  the  Swartzell  children  oc- 
cupied only  the  portion  of  the  land  allotted 
them  does  not  affect  their  rights  or  the  right 
of  their  grantee  to  recover  in  this  action. 
Blauw  could  obtain  no  additional  right  to 
the  land  by  depriving  the  rightful  owners  of 
its  use. 

Hemmioh  v.  High,  2  Watts,  159,  27  Am* 
Dec.  295. 

The  decree  of  partition  in  Blauw  v.  Love, 
9  Kan.  App.  — ,  57  Pac.  258,  was  without 
jurisdiction,  and  is  void. 

There  can  be  no  partition  of  estates  owned 
in  severalty. 

Freeman,  Cotenancy  &  Partition,  §  431 ; 
Whitten  v.  Whitten,  36  N.  H.  332 ;  Wood- 
tooi'th  V.  Campbell,  5  Paige,  618;  Hunnetcell 
V.  Taylor,  6  Cush.  474,  17  Am.  Dec  397  ;  Mo 
Connel  v.  Kibbe,  43  111.  18,  92  Am.  Dec.  93: 
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Stev€n9on  y.  Bachraeh,  170  111.  253,  48  N.  E. 
327;  JohHton  v.  Moaer,  72  Iowa,  623,  34  N. 
W.  314;  Anderson  School  Twp,  ▼.  Milroy 
Lodge  F.  d  A.  if.  No,  1S9,  130  Ind.  108.  29 
N.  E.  411 ;  Soutter  T.  Attvood,  34  Me.  153,  56 
Am.  Dec  647;  Ruesell  v.  Beaaley,  72  Ala. 
190;  Baldwin  ▼.  Humphrey,  44  N.  Y.  609;  17 
Am.  &  £ng.  Eno.  Law,  p.  677;  Barr  y.  La- 
master,  48  Neb.  114,  32  L.  R.  A.  451,  66  N. 
W.  1112. 

Ck>urts  have  not  jurisdiction  to  partition 
between  a  life  tenant  and  the  remaindermen. 

Smith  v.  Bunnela,  97  Iowa,  55,  66  N.  W. 
1002;  Stansbury  v.  Inglehart,  9  Mackey, 
134;  Waterman  v.  Lawrence,  19  Cal.  210,  79 
Am.  Dec  212;  Bradehaw  y.  Callaghan,  5 
Johns.  80;  Seidera  v.  Qilea,  141  Pa.  93,  21 
Ail.  514;  Seibel  y.  Rapp,  85  Va.  28,  6  S.  K 
478. 

A  judgment  in  partition  has  no  other  ef- 
fect than  to  sever  the  unity  of  possession, 
and  does  not  vest  in  either  of  the  co tenants 
aoj  new  or  additional  title  in  the  respective 
parcels  set  off  to  each;  and  an  amicable 
partition  effected  by  an  interchange  of  deeds 
produces  the  same  result. 

Wade  v.  Deray,  50  Cal.  376;  Fleenor  v. 
Driskill.  97  Ind.  27 ;  Christy  v.  Spring  Valley 
Waterworks,  68  Cal.  75,  8  Pac.  849;  Cave  v. 
Bolferd,  3  Vea.  Jr.  658;  Kenney  v.  Phillipy, 
91  Ind.  512. 

A  tenant  for  life  cannot  ask  partition 
where  he  is  in  lawful  possession,  and  has 
the  pernancy  of  the  rents  and  profits  of  the 
entire  estate. 

Johnson  v.  Johnson,  7  Allen,  196,  83  Am. 
Dec  676;  Seymour  v.  Bowles,  172  111.  521,  50 
N.  E.  122. 

Partition  cannot  be  had  of  an  estate  in  re- 
mainder. 

Wood  y.  Sugg,  91  N.  C.  93,  49  Am.  Rep. 
630. 

As  Oatherine  Blauw  held  the  sole  estate 
for  life,  and  had  exclusive  poAsession  and 
enjoyment  of  the  land  during  her  life,  she 
held  the  land  in  severalty,  ai^  had  no  com- 
munity of  interest  with  the  remaindermen, 
and  hence,  a^  between  them,  there  was  noth- 
ing to  partition. 

Atkinson  v.  Brady,  114  Mo.  202,  21  S.  W. 
480. 

Where  there  is  a  partition,  and  not  a  sale, 
the  widow  can  take  only  for  life,  and  in  the 
Blauw  Case  the  land  was  partitioned,  and 
not  sold. 

Russell  y»  Russell,  48  Ind.  456. 

ifessrs.  JnninsW.  Jenkins  andOharles 
P.  CralSy  for  defendant  in  error: 

Probate  courts  are  courts  of  record,  and 
all  their  oflicial  acts  requiring  the  exercise 
of  judgment  and  discretion  are,  in  their  na- 
ture, judicial  determinations,  and  are  bind- 
ing upon  any  interest  in  property  that  any 
person  may  have  as  heir,  devisee,  or  legatee 

Kan.  Const,  art.  3,  $  8;  1  Kan.  Gen.  Stat. 
1889,  V.  2116;  Shoemaker  v.  Broum,  10  Kan. 
383;  Musick  v.  Beebe,  17  Kan.  47;  Ackley  v. 
Tinker,  26  Kan.  485 ;  Howberi  y.  Heyle,  47 
Kan.  68,  27  Pac  116;  Biggins  y.  Reed,  48 
Kan.  272.  29  Pac  389. 

The  law  authorizing  the  aacertaining  of 
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t^e  value  of  a  life  estate  in  lands  by  the  ordi- 
nary life  tables,  for  the  purpose  of  giving  to 
the  life  tenant  absolutely  his  portion,  is 
very  old,  and  still  in  vogue. 

The  value  of  the  life  estate,  in  such  oases, 
is  fixed  by  reference  to  the  common  tables  of 
the  chances  of  life,  regard  being  had  to  the 
age  of  the  party  and  tiie  state  of  his  health 
at  the  time. 

1  Washb.  Real  Prop.  p.  125,  and  note 

In  1868  the  legislature  provided:  ''When 
the  object  of  the  action  is  to  effect  a  parti- 
tion of  real  property,  the  petition  must  de- 
scribe the  property  and  the  respective  inter- 
ests of  the  owners  thereof,  if  known." 

Kan.  Gen.  Stat.  1868,  p.  753. 

The  words  "real  property,''  as  used  in  our 
statutes,  include  lands,  tenements,  and 
hereditamente,  and  all  rights  thereto  and  in- 
terests therein,  equitable  as  well  as  l^gal. 

Scarborough  v.  Smith,  18  Kan.  399; 
Squires  v.  Clark,  17  Kan.  84. 

A  sole  tenant  of  the  life  estate  oan  main- 
tain proceedings  in  partition. 

Cromwell  v.  Hull,  97  N.  Y.  209;  Blakeley 
V.  Colder,  15  N.  Y.  617;  Howell  v.  Mills,  56 
N.  Y.  226;  Sullivan  v.  Sullivan,  66  N.  Y.  40. 

If  the  petition  contains  sufiicient  matter 
to  challenge  the  attention  of  the  court  as  to 
its  merits,  and  authorize  the  court  to  de- 
liberate and  act,  a  judgment  rendered  there- 
on is  not  void.  It  has  the  right  to  decide 
every  question  in  the  cause,  and  whether  its 
decision  is  correct  or  not,  its  judgment  is 
binding  until  reversed. 

Rowe  V.  Palmer,  29  Kan.  337;  Head  v. 
Daniels,  38  Kan.  1,  15  Pac.  911;  Burke  v. 
Wheat,  22  Kan.  722;  Garner  v.  State  ex  rel. 
Moon,  28  Kan.  790. 

Where  a  court  of  general  and  superior 
jurisdiction  has  jurisdiction  both  of  the  sub- 
ject-matter of  the  action  and  also  of  the  par- 
ties, no  merely  irregular  or  erroneous  exer- 
cise of  its  jurisdiction  will  render  its  final 
judgment  void. 

Sweet  V.  Word,  43  Kan.  696,  23  Pac.  941 ; 
Bank  of  Santa  F€  v.  Haskell  County  Bank, 
51  Kan.  50,  32  Pac  627. 

In  an  action  in  partition  where  the  title 
to  land  and  the  right  to  divide  and  dispose 
of  the  same  in  severalty  are  put  in  issue,  or 
might  have  been  litigated  therein,  the  judg- 
ment is  binding  upon  all  parties  to  the  pro- 
ceedings. 

Pennell  v.  Felch,  56  Kan.  78,  39  Pac.  1023;  • 
Forder  v.  Davis,  38  Mo.  107. 

Smith,  J.,  delivered  the  opinion  of  the 
court: 

The  deed  from  Catherine  Blauw  to  her 
minor  children  is  attacked  by  the  defendant 
in  error  as  testamentary  in  character  and 
not  valid  as  a  conveyance.  The  question  is 
difficult  to  settle,  in  view  of  opposing  author- 
ity. Devlin,  Deeds,  2d  ed.  i§  855a^55c. 
There  is  a  tendency,  however,  in  the  modern 
decisions,  to  uphold  conveyances  when  not 
clearly  repugnant  to  some  well-defined  rule 
of  law.  Abbott  y.  Holway,  72  Me.  208; 
Dismukes  v.  Parrott,  56  Ga.  613.  We  are 
inclined  to  hold  that  the  better  interpreta- 
tion of  the  instnunent  under  consideration  is 
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to  construe  it  as  presently  passing  an  estate 
in  remainder  to  the  grantees,  reserving^  a 
life  estate  to  the  grantor,  Mrs.  Blauw. 
(haves  v.  Attoood,  62  Conn.  612,  62  Am.  Rep. 
610.  By  the  terms  of  the  deed,  a  present  in- 
terest was  conveyed  to  the  children  of  Mrs. 
Blauw,  but  their  enjoyment  of  the  estate  was 
postponed  until  after  her  death.  The  in- 
tention of  the  parties,  also,  is  to  be  consid- 
ered. Mrs.  Blauw  regarded  it  as  a  convey- 
ance, which  fact  was  attested  by  the 
partition  suit  brought  by  her,  in  which  she 
treated  the  instrument  as  a  deed,  and  the 
igrantees  coincided  also  in  her  construction 
of  it.  If  the  instrument  is  not  given  effect 
as  a  deed,  it  fails  of  any  purpose;  for  it  is 
not  BO  witnessed  as  to  be  valid  as  a  will. 

The  second  question  relates  to  the  validity 
of  the  partition  proceedings  brought  by 
Catherine  Blauw  against  her  children  for  a 
division  of  the  estate.  If  such  proceedings 
were  authorized  by  law,  or  were  merely  void- 
able, they  must  be  sustained,  so  far  as  their 
effect  is  involved  in  this  case.  We  are  well 
convinced,  however,  that  the  proceedings 
were  void,  in  that  the  court,  under  the  plead- 
ings in  the  cause,  could  not  take  jurisdiction 
of  the  subject-matter  of  the  partition  suit. 
In  her  petition  for  a  division  of  the  property, 
she  avers  that  she  is  the  owner  of  a  life  es- 
tate in  the  lands ;  that  she  and  her  husband 
executed  a  deed  to  her  children  for  the  same, 
reserving  to  herself  a  life  estate;  that  the  in- 
terest of  each  of  said  minors  defendant  is  the 
equal  undivided  one-third  thereof,  subject  to 
her  life  estate  therein.  The  prayer  of  her 
petition  was  "that  so  much  of  said  land  as 
will  be  found  by  appraisement  to  be  of  the 
value  of  the  life  estate  of  plaintiff  be  set 
apart  to  plaintiff  in  kind,  unless  it  should  be 
found  to  be  injurious  to  the  interest  of  the 
parties,  in  which  event  that  so  much  land  as 
will  yield  the  value  of  her  life  estate  be  sold, 
and  the  proceeds  paid  to  her  in  money ;  that 
the  remaining  portion  of  said  land  be  equally 
divided  between  said  defendants."  The  de- 
fendants in  that  action  answered  by  general 
denial  filed  by  their  guardian  ad  litem.  To 
confer  jurisdiction  upon  a  court  for  the  par- 
tition of  an  estate,  it  is  indispensable  that 
cotenancy  exist  between  the  parties.  In  a 
case  where  the  same  building  covered  ground 
owned  by  both  parties  to  the  action,  the  su- 
preme coui*t  of  Illinois,  through  Mr.  Justice 
Breese,  uses  this  language:  "We  are  satis- 
fled  neither  a  court  of  law  nor  equity  has 
jurisdiction  over  the  case  as  presented  by 
these  pleadings,  and  accord  with  appellee  in 
the  proposition  that  no  power  exists  to  com- 
pel the  fusion  of  these  estates,  to  be  followed 
by  a  sale,  and,  iinally,  by  a  distribution  of 
the  proceeds.  The  idea  of  the  plaintiff  in 
error  that  he  and  the  defendant  in  error  hold 
this  property  jointly  is  not  supported  by  the 
title  deeds.  They  are  neither  joint  tenants, 
tenants  in  common,  nor  poparceners,  but  they 
severally,  each  for  himself,  own  distinct 
parts  and  portions  of  the  premises,  the  char- 
acter of  which  a  court  of  chancery  has  no 
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power  to  change."  McConnel  v.  Kihhe,  43 
111.  18,  92  Am.  Dec.  93.  See  also  Johnson  v. 
Moser,  72  Iowa,  623,  34  N.  W.  314.  In  the 
case  of  Smith  v.  Runnels,  97  Iowa,  66,  65  X. 
W.  1002,  the  plaintiff  was  the  owner  of  a 
life  estate  in  real  property  acquired  under  a 
will.  She  brought  an  action  of  partition, 
alleging  that  the  defendants  (some  thirty- 
two  in  nimiber)  were  collateral  heirs  to  the 
property,  entitled  to  what  remained  in  the 
real  estate  after  plaintiff's  life  estate  had 
terminated.  The  court  said:  "Plaintiff 
having  but  a  life  estate  in  the  land,  the  next 
question  presented  is.  What  authority  has  a 
court  of  equity  to  order  its  sale?  It  is  evi- 
dent that  these  parties  are  not  joint  owners 
or  tenants  in  common  of  the  same  real  estate, 
and  it  is  equally  clear  that,  under  our  stat- 
ute, partition  can  be  had  only  when  the  land 
is  so  owned.  As  said  in  the  case  of  Johnson 
V.    Moser,   72    Iowa,    523,    34    N.    W.    314: 

'There  is  no  necessity  to  have,  nor,  in  the 
nature  of  things,  can  there  be,  partition  of 
real   estate  owned   in   severalty.'     See    also 
Clark  V.  Richardson,  32  Iowa,  399,  and  Free- 
man, Cottmancy  &  Partition,  §  431.     Under 
the  will,  plaintiff  has  the  sole  use  and  benefit 
of  the  laud  during  her  natural  life.     The  de- 
fendants have  no  right  to  its  possession  or 
usv?  until  the  death  of  the  plaintiff.  Whether 
the   plaintiff   may    make   a   voluntary    dis- 
position of  her  life  esUxtc  is  a  question  we 
need  not  determine ;  for,  if  she  has  this  right, 
she  needs  no  decree  of  a  court  of  chancery  to 
assist  her  in  the  exercise  of  the  power." 'See 
also  Seihel  v.  Kapp.So  Va.  28,6  S.  E,  478.  In 
Stanshury  v.  Inglehart,9  Mackey,  134,  it  was 
held  that  a  court  of  equity  not  only  could  not 
assume  jurisdiction   to  decree  partition   of 
land  between  one  having  a  life  estate  and 
the  remainderman,  but  that  the  consent  of 
the  remainderman,  where  he  is  an  infant,  or 
his  ratification,  could  nqt  give  validity  to 
such  a  decree.     It  will  be  noticed  that  t^e 
district  court,  in  Blauw  against  Swartzeli. 
devested  the  minors  of  a  large  portion  of  an 
estate  which  they  owned  in  fee  simple,  sub- 
ject only  to  the  life  estate  of  their  mother, 
and  gave  it  to  the  latter  absolutely,  in  tee 
and  without  condition.     The  court  made  a 
finding  that  the  infants  were  owners  in  fee 
simple,  and  that  Catherine  Blauw  had  simply 
a  life  estate,  and  just  how  the  court   pro- 
ceeded  to   convert   this    life   estate    into    a 
greater  one  we  do  not  understand.     We  can- 
not   treat   the   judgment   in    that    case    a.* 
voidable  merely,  and  not  subject  to  collateral 
attack.     We  regard   it  as  absolutely   void. 
Having  a  life  interest  only,  and  claiming  no 
greater  estate  in  her  petition,  we  think  the 
court  was  powerless  to  adjudicate  that  she 
take  the  fee.     She  had  no  such  community  of 
interest  with  her  children  as  to  authorize 
partition. 

The  judgment  of  the  Court  of  Appeals  tcill 
he  reversed,  and  the  judgment  of  the  District 
Court  affirmed. 

All  the  Justices  concur. 
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City  of  CHICAGO,  Appt,, 

V. 

Charles  NETCHER. 
(183  111.  104.) 

1.  An  ordlBABce  prol&lbltlnar  tbe  sale 
of  *'«jir  meata,  fish,  butter,  cheese,  lard, 
Tegetablefl,  or  any  other  proTlslona*'  where 
dry  goods,  clothing.  Jewelry,  and  drugs  are 
flold.  is  not  authorized  by  the  general  Incor- 
poration law,  art.  5,  cl.  50.  i  1,  under  which 
tbe  city  of  Chicago  was  organised,  proTidiug 
that  the  city  council  may  **regulate"  the  sale 
of  meats,  poultry,  fish,  butter,  cheese,  lard, 
▼egetablea.  and  all  other  proTisions,  since  tbe 
ordinance  does  not  provide  a  regulation  of 
the  sale  of  provisions,  but  makes  an  arbi- 
trary prohibition  of  such  sales  where  certain 
other  Koods  are  sold. 

S.  Tbe  eoniitltiit  tonal  iraarantlea  of 
liberty  and  tbe  protection  of  property 
rights  are  violated  by  an  arbitrary  prohibi- 
tion of  the  sale  of  provisions  where  dry  goods, 
clothing.  Jewelry,  and  drugs  are  sold,  since 
tuch  a  prohibition  Is  not  an  exercise  of  the 
police  power. 


3.  An  ordinance  problbltlngr  tbe  sale 
of  anjr  lutoxtcatinff  llqnora  in  any  place 
of  business  where  dry  goods,  clothing,  jew- 
elry, and  hardware  are  kept  for  sale  is  not 
authorized  by  the  general  Incorporation  act, 
art.  5,  cl.  46,  i  1,  giving  cities  power  to 
"license,  regulate,  and  prohibit"  the  sale  of 
such  liquors,  since  the  ordinance  is  not  an 
exercise  of  the  police  power,  but  is  purely  ar- 
bitrary, not  having  any  connection  with,  and 
not  tending  in  any  way  towards  the  protec- 
tion of,  the  public  against  the  evils  arising 
from  the  sale  of  intoxicating  liquors. 

4.  In  order  to  anatala  lefflalattTe  In- 
terference with  the  business  of  the  citizen 
by  virtue  of  the  police  power  it  Is  necessary 
that  the  act  should  have  some  reasonable 
relation  to  the  subjects  included  in  such 
power. 

(December  0,  1809.) 

APPEAL  by  plaintiff  from  a  jud^^ent  of 
the  Criminal  Court  for  Cook  Ciounty  in 
favor  of  defendant  in  an  action  brought  to 
enforce  an  ordinance  penalty  against  defend- 


XoTE. — Leffal  resiHctiont  on  department  §tore§. 

Popular  sentiment  against  trusts,  monopo- 
lies, and  all  kinds  of  great  business  combina- 
tions or  aggregations  has  led  CU>ngress  and 
some  state  legislatures  to  attempt  various  re- 
ftrlctlona.  Department  stores  grown  Into  im- 
mense proportions,  and  driving  small  traders 
out  of  bnsinesa,  have  received  the  attention  of 
■everal  state  legislatures 

In  Indiana  and  Wisconsin  statutes  wera 
passed  In  1S97  aothorislng  municipalities  to  11- 
ceose  and  regulate  such  stores,  but  In  neither 
of  these  states  does  there  appear  to  have  been 
•ny  jadlcial  determination  as  to  the  constitu- 
tionality of  such  statutes. 

In  Missouri  tbe  act  of  1800,  which  is  held 
▼old  in  the  case  of  Btatb  ea  rel.  Wtatt  v. 
AsHBaooK,  poat,  265,  made  an  attempt  at  di- 
rect state  regulation  of  such  establishments. 
Tbe  statute  practically  prohibited  such  stores 
by  the  ImiMSltion  of  a  heavy  license  tax  on  the 
privilege  of  selling  goods  from  each  one  of 
numerous  groups  or  classes  of  merchandise,  per- 
mitting sales  to  be  made  without  license  from 
00 iy  one  of  such  classes  or  groups. 

In  commenting  upon  this  legislation  In  the 
aannal  review  of  the  legislation  of  the  country, 
before  the  American  Bar  Association  In  1809, 
the  president's  address  pertinently  says :  "Did 
the  lawnaakers  desire  precedent  for  tbe  at- 
tempted destruction  of  department  stores,  they 
could  have  found  absolute  prohibition  of  the 
carrying  on  of  more  than  one  business,  under 
heavy  penalties,  among  the  discarded  rubbish 
of  tbe  English  law  in  statutes  of  the  golden 
time  when  the  might  of  kings  controlled  the 
right  of  subjects.  It  is  unnecessary  to  state 
In  this  presence  that  long  ages  ago  these  Im- 
positions upon  personal  liberty  were  consigned, 
with  many  others  of  like  import,  to  the  dust 
heap." 

In  Illinois,  without  any  statutory  authority, 
the  Chicago  city  council  attempted  to  regulate 
sath  stores  by  arbitrarily  prohibiting  the  sale 
of  provisions  or  intoxicating  liquors  In  any 
store  where  dry  goods,  clothing,  jewelry,  and 
drugs  are  sold.  This  ordinance  was  held  In- 
Tsiid  Id  Chicago  v.  Nbtcher^  not  only  because 
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of  the  lack  of  statutory  authority,  but  also  be- 
cause of  Its  violation  of  constitutional  rights. 

These  cases  from  Missouri  and  Illlnola  which 
are  fully  reported  above,  agree  in  holding  that 
regulations  of  business  for  the  mere  purpose  of 
preventing  many  or  several  kinds  of  goods  to  be 
sold  in  the  same  establishment  do  not  constitute 
a  legitimate  exercise  of  the  police  power.  No 
other  decisions  on  this  question  have  yet  been 
rendered,  but  no  different  decision  upon  it  eould 
be  rendered  which  would  not  put  all  private 
business  at  the  mercy  of  the  legislature  and 
municipal  councils  by  giving  them  unlimited 
power  to  divide  and  subdivide  any  lawful  busi- 
ness, and  to  make  it  unlawful  for  any  person 
to  carry  on  more  than  a  petty  portion  thereof. 
This  would  be  to  give  such  bodies  the  power 
practically  to  prohibit  tbe  carrying  on  of  busi- 
ness conceded  to  be  legitimate  and  useful  to  the 
community.  Such  an  extension  of  the  police 
power  as  this  would  constitute  a  great  depart- 
ure from  the  principles  of  constitutional  law 
which  have  been  hitherto  regarded  as  settled. 

Anti-trust  laws,  as  affecting  other  subjects, 
have  been  passed  upon  In  some  earlier  cases  In 
this  series  of  reports.  For  Instance,  such  laws 
as  affecting  Insurance  companies  are  considered 
In  State  v.  Phlpps  (Kan.)  IR  L.  R.  A.  657; 
Queen  Ins.  Co.  v.  State  (Tex.)  22  L.  R.  A.  48S ; 
State  V.  Lancashire  F.  Ins.  Co.  fArk.)  4B  L.^r! 
A.  348:  and  State,  Trow,  v.  Firemen's  Fund 
Ins.  Co.  (Mo.)  45  L.  R.  A.  SflS. 

As  to  the  power  of  municipal  corporations 
to  rcsnilate  markets,  see  State  v.  Sarradat 
(La.)  24  L.  R.  A.  584,  and  note. 

Tor  ordinance  as  to  weight  of  loaves  of  bread, 
see  People  v.  Wagner  (Mich.)  13  L.  R.  A.  286. 
and  noie. 

As  to  sale  of  milk,  see  State  v.  Dnpaqnler 
(La.)  26  L.  R.  A.  162;  Deems  v.  naltlraore 
fMd.)  26  L.  R.  A.  541;  and  State  v.  Nelson 
(Minn.)  84  L.  R.  A.  818. 

For  municfpal  power  as  to  screens  In  bar 
rooms,  see  Champer  v.  Creencastle  (Tnd.)  24 
L.  R.  A.  768.  and  »io*ff .'.also  Bennett  v.  Pulaski 
(Tenn.)  47  L.  R.  A.  278. 

As  to  prohibition  of  other  business  at  place 
where  Intoxicating  liquors  are  sold,  see  State 
V.  Gerbardt   (Ind.)  33  L.  R.  A.  818. 
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ant  for  conducting  a  department  store.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Charles  M.  Walker  and  Denis 
E.  Sullivan,  for  appellanit: 

By  the  terms  of  cl.  50,  art.  5,  ohap.  24, 
Kurd's  Rev.  Stat.,  power  is  given  "to  license, 
regulate,  and  prohibit  the  selling  or  giving 
away  of  any  intoxicating,  malt,  vinous, 
mixed,  or  fermented  liquors." 

In  the  absence  of  specific  constitutional 
restrictions,  it  is  competent  for 'the  legisla- 
ture of  a  8tate«  by  a  general  incorporation 
law,  or  by  a  particular  charter,  to  empower 
a  munlcipalily  to  make  ordinanoes  operative 
within  its  limits  for  the  regulation  and  li- 
censing of  the  traffic  in  intoxicating  liquors. 

Com,  V.  Fredericks,  110  Mass.  199;  Black, 
Intoxicating  Liquors,  §  217. 

The  right  to  sell  intoxicating  liquors  is 
not  one  of  the  privileges  or  immunities  of 
citizens  of  the  United  States. 

Black,  Intoxicating  Liquors,  fi  36;  12e 
Hoover y  30  Fed.  Rep.  51. 

The  city  council  has  the  right  to  pass  an 
ordinance  licensing  the  sale  in  one  portion 
of  the  community,  and  prohibiting  it  in  an- 
other. 

People  ex  rel.  Morrison  v.  Oregier,  138 
111.  401,  28  N.  E.  812. 

All  rights  ai*e  held  subject  to  the  police 
power  of  the  state. 

Boston  Beer  Co.  v.  Miissachusetts,  97  U. 
S.  25,  24  L.  ed.  989;  Barbier  v.  Connolly, 
113  U.  S.  27,  28  L.  ed.  923,  5  Sup.  Ct.  Rep. 
357 ;  Dcnnehy  v.  Chicago,  120  III.  640,  12  N. 
E.  227;  Heisembriltle  v.  Charlesifin,  2  Mc- 
Mull.  L.  233. 

A  city  ordinance  declaring  that  the  culti- 
vation of  rice  within  the  corporate  limits  of 
the  city  is  injurious  to  public  health,  and 
providing  for  the  destruction  of  the  growing 
crop,  is  valid. 

Green  v.  Savannah,  6  Ga.  1. 

An  ordinance  is  valid  which  requires  the 
filling  up  of  wells  on  premises  where  bread 
is  made,  when  its  object  is  to  prevent  the 
use  of  unwholesome  well-water  in  the  mak- 
ing of  bread  for  public  use  and  distribution. 

State  V.  Sohlemmer,  42  I^.  Ann.  1166,  10 
L.  R.  A.  135,  8  So.  307. 

1?he  police  power  is  also  manifested  in 
laws  prohibiting  re&taurants  to  be  kept  open 
after  a  certain  hour  in  the  evening,  and  pro- 
viding that  no  intoxicating  liquors  shall  be 
used  or  kept  in  a  refreshment  saloon  or 
restaurant  within  a  city. 

State  V.  Clark,  28  N.  H.  176,  61  Am.  Dec. 
611 ;  State  v.  Freeman,  38  N.  H.  426. 

Messrs.  William  \^.  Gnrlej  and 
Horace  G.  Stone,  for  appellee: 

This  ordinance  is  an  unlawful  discrimina- 
tion. 

MilUit  V.  People,  117  111.  294,  57  Am. 
Rep.  809,  7  N.  E.  631 ;  Ritchie  v.  People,  155 
111.  98,  29  L.  R.  A.  79,  40  N.  E.  454;  Eden 
V.  People.  161  111.  296,  32  L.  R.  A.  659,  43 
K".  E.  1108;  Frorer  v.  People  use  of  School 
Fund.  141  111.  171,  16  L.  R.  A.  492,  31  N. 
E.  395;  Ramsey  v.  People,  142  111.  380,  17 
L.  R.  A.  853,  32  N.  E.  364;  Braceville  Coal 
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Co.  V.  People,  147  111.  66,  22  L.  R.  A.  340, 
35  N.  E.  62;  Tugman  v.  Chicago,  78  111.  405. 

Citizene  have  a  constitutional  right  to  sell 
useful  and  harmless  merchandise. 

Frorer  v.  People  use  of  School  Fund,  141 
111.  171,  16  L.  R.  A.  492,  31  N.  E.  395;  Car- 
ronton  V.  Bazzette,  159  111.  284,  31  L.  R.  A. 
522,  42  N.  E.  837;  Allgeyer  v.  Louisiana, 
165  U.  S.  578,  41  L.  ed.  832,  17  Sup.  Ct.  Hep. 
427;  Yick  Wo  v.  Hopkins,  118  U.  S.  356,  30 
L.  ed.  220,  6  Sup.  Ct  Rep.  1064;  Lake  View 
v.  Rose  Hill  Cemetery  Co.  70  111.  191,  22 
Am.  Rep.  71;  People  v.  QiUaon,  109  N.  Y. 
389,  17  N.  E.  343. 

Selling  merchandise  is  not  a  public  busi- 
ness. 

Millett  V.  People,  117  HI.  294,  67  Am.  Rep. 
869,  7  N.  E.  631 ;  Cedl  v.  Green,  161  111. 
266,  32  L.  R.  A.  566,  43  N.  E.  1106. 

Merchants  cannot  be  prohibited  from  sell- 
ing from  their  own  stores,  even  by  market 
ordinances. 

Caldwell  v.  Alton,  33  HI.  417,  75  Am.  Dec 
282;  Bloomington  v.  Wahl,  46  111.  489;  Chi- 
cago V.  Rufiipff,  45  III.  90,  92  Am.  Dec  196. 

Prohibiting  sales  by  certain  persons  or  in 
certain  places  creates  a  partial  or  entire 
monoply. 

Chicago  v.  Rumpff,  45  Dl.  90,  92  Am.  Dec. 
196;  Tugman  v.  Chicago,  78  111.  405;  Cold- 
well  V.  Alton,  33  III.  417;  Bloomington  v. 
Wahl,  46  111.  489. 

Selling  dry  goods  and  groceries  is  a  legiti- 
mate business. 

Carrollton  v.  Bazzette,  169  111.  284,  31  L. 
R.  A.  522,  42  N.  E.  837 ;  Brennan  v.  Titus- 
ville,  153  U.  S.  289,  38  L.  ed.  719,  4  Inters. 
Com.  Rep.  658,  14  Sup.  Ct.  Rep.  829; 
Ritchie  V.  People,  155  111.  98,  29  L.  R.  A. 
79,  40  N.  E.  454;  Eden  v.  People,  161  HI. 
296,  32  L.  R.  A.  659,  43  N.  E.  1108. 

Selling  dry  goods  and  groceries  does  not 
injure  the  health,  safety,  or  morals  of  the 
public. 

The  ordinance  involved  herein  was  not 
enacted  for  the  benefit  of  the  public  at  largo, 
and  caimot  be  sustained  on  any  such  pre- 
tense. 

Caldwell  v.  Alton,  33  111.  416;  Blooming- 
ton V.  Wahl,  46  111.  489 ;  Lake  View  ▼.  Rose 
Hill  Cemetery  Co.  70  111.  197,  22  Am.  Rep. 
71. 

The  legislature  cannot  suppress  or  pro- 
hibit merchants. 

Carrollton  v.  Bazzette,  169  111.  284,  31  L. 
R.  A.  522.  42  N.  E.  837. 

The  right  to  sell  harmless  merchandise, 
and  use  private  property  therefor,  is  guar- 
anteed by  the  Constitution,  and  cannot  be 
taken  away. 

Thid.;  People  v.  Marx,  99  N.  Y.  377,  52 
Am.  Rep.  34,  2  N.  E.  29;  Braceville  Coal 
Co.  V.  People,  147  111.  66,  22  L.  R.  A.  240.  35 
N.  E.  62 ;  Cedl  v.  Green,  161  111.  266,  32  L. 
R.  A.  566,  43  N.  E.  1105;  Cooley,  Torts,  p- 
286;  Frorer  v.  People  use  of  School  Fund, 
141  HI.  171,  16  L.  R.  A.  492,  31  N.  R  395: 
Ritchie  v.  People,  165  111.  98,  29  L.  R.  A.  79, 
40  N.  E.  454;  Allgeyer  v.  Louisiana^  165  V. 
S.  578,  41  L.  ed.  832,  17  Sup.  Ct.  Rep.  427 ; 
State  V.  (Goodwill,  33  W.  Va.  179,  6  I*.  R.  A. 
621.  10  S.  E.  285;  Tick  Wo  v.  Hophine,  US 
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U  8.  356,  30  L.  «d.  220,  6  Sup.  Ct  Rep. 
1064;  Eof  parte  WhitweU,  08  Cal.  73,  19  L. 
R.  A.  727.  32  Pac.  870;  Lawton  v.  Steele, 
152  U.  S.  133,  38  L.  ed.  385,  14  Sup.  Ot  Rep. 
499;  Lake  View  v.  Rose  HUl  Cemetery  Co. 
70  ni.  191,  22  Am.  Rep.  71. 

Under  the  power  to  regulate,  the  state 
-caunot  deprive  the  citizen  of  the  lawful  use 
of  his  property,  if  it  does  not  injuriously  af- 
fect or  endanger  others. 

Com.  y.  Perry,  155  Mass.  117,  14  L.  R.  A. 
325,  28  N.  E.  1126;  Com.  v.  Poiomeka  Mills 
Corp.  155  Mass.  122,  note,  28  N.  £.  1128; 
Ramtey  v.  People,  142  lU.  380,  17  L.  R.  A. 
853,  32  N.  £.  364;  Eden  y.  People,  161  ill. 
296,  32  L.  R.  A.  659,  43  N.  £.  1108;  Hard- 
ing V.  People,  160  111.  459,  32  L.  R.  A.  445, 
43  X.  £.  624;  Gooley,  Const.  Ldm.  p.  745; 
Com.  y.  Bacon,  13  Bush,  210,  26  Am.  Rep. 
189;  State  y.  Scougal,  3  S.  D.  55,  15  L.  R. 
A.  477,  51  N.  W.  858;  Helena  y.  Dwyer,  64 
Ark.  424,  39  L.  R.  A.  266,  42  S.  W.  1071; 
People  ea  rel.  Kuhn  y.  Detroit  (Mich.)  38 
X.  W.  470;  Taggart  y.  Detroit,  71  Mich.  92, 
38  N.  W.  714;  Hughes  y.  Detroit  Recorder^ 
Ct.  75  Mich.  574,  4  L.  R.  A.  863,  42  N.  W. 
984;  Sipe  y.  Murphy,  49  Ohio  St  536,  17  L. 
R.  A.  184,  31  N.  £.  884;  St.  Louis  y.  Dorr, 
145  Mo.  466«  42  L.  R.  A.  686,  41  S.  W.  1094; 
St.  Louis  y.  HUl,  116  Mo.  627,  21  L.  R.  A. 
226,  22  S.  W.  861 ;  State  v.  Goodwill,  33  W. 
Va.  179,  6  L.  R.  A.  621,  10  8.  £.  285;  State 
▼.  Fire  Creek  Coal  rf  Coke  Co.  33  W.  Va.  188, 
6  L.  R.  A.  359,  10  S.  £.  288;  Com.  y. 
Vrooman,  3  Pa.  Dist  R.  340;  Em  parte 
WhitweU,  08  Cal.  73,  19  L.  R.  A.  727,  32 
Pac  870. 

The  right  to  sell  liquor  is  a  oonstiiuiional 
right  to  the  extent  that  anybody  is  per- 
mitted to  sell  it. 

Zanone  r.  Mound  City,  103  111.  552;  Chi- 
^go  V.  Rumpff,  45  III.  97',  92  Am.  Dec  196; 
East  8t.  Louis  y.  Wehrung,  46  HI.  392; 
Scott  y.  Donald,  165  U.  6.  58,  41  L.  ed.  632, 
17  Sup.  Ct.  Rep.  265. 

Messrs.  Wilson,  Moore,  St  Mollymimo 
ako  for  appellee. 

CartwrisHt,  Ch.  J.,  deliyered  the  opin- 
ion of  the  court: 

Two  prosecutions  were  instituted  before  a 
justice  of  the  peace  by  the  city  of  Chicago, 
appellant,  against  Charles  Netcher,  appellee, 
for  the  yiolation  of  two  ordinances  of  said 
city.  In  each  case  he  was  found  guilty, 
and  ISned  $25  and  costs  by  the  justice.  On 
appeal  to  the  criminal  court  of  Cook  county 
tne  eases  were  tried  upon  agreed  statements 
of  fact  before  the  court  without  a  jury.  In 
each  caae  the  court  held  the  ordinance  upon 
which  the  proseeu'tion  was  based  to  be  yoid, 
in  propositions  of  law  submitted  for  that 
purpose,  and  found  the  defendant  not  guilty. 
The  city  prosecuted  appeals  from  these  judg- 
ments to  this  court.  The  cases,  beiing  of 
the  same  nature,  and  largely  involying  the 
tame  queotions  of  law,  haye  been  argued 
together,  and  will  be  considered  and  dis- 
posed of  in  this  opinion. 

The  defendant  is  the  owner  of  what  is 
known  as  a  ''department  store,"  or  general 
store  for  the  sale  of  different  kinds  of  mer- 
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chandise,  divided  into  separate  departments^ 
in  the  city  of  Chicago.  The  ordinances  are 
directed  against  stores  of  Uiat  class,  and  the 
object  of  each  is  to  prohibit  the  sale  of  cer- 
tain kinds  of  merchandise  in  any  store  or 
place  of  business  where  certain  other  kinds 
of  merchandise  are  sold.  One  of  these  or- 
dinances provides  as  follows:  ''It  shall  be 
unlawful  for  any  person,  firm,  or  corpora- 
tion doing  business  in  this  city,  where  dry 
goods,  clothing,  jewelry,  and  drugs  are  sold, 
to  have  exposed  for  sale,  or  sell  to  any  per- 
son, firm,  or  corporation,  any  meats^  fish, 
butter,  cheese,  lard,  yegetables,  or  any  other 
provisions."  The  facts  a^eed  upon  at  the 
trial  for  the  violation  of  this  ordinance  were 
that  the  defendant  owned,  conducted,  and 
operated  the  store  in  question,  and  in  the 
basement  and  on  certain  floors  exposed  for 
sale  and  sold  dry  goods,  clothing,  jewelry, 
and  drugs,  and  on  a  different  floor,  where 
no  such  articles  were  sold  or  exposed  for 
sale  he  exposed  for  sale  and  sold  meats, 
fish,  butter,  cheese,  lard,  yegetables,  and 
other  provisions.  The  city  of  Chicago  is 
organized  under  the  general  incorporation 
law,  and  must  find  in  its  charter  au- 
tliority  for  the  exercise  of  every  power 
which  it  claims  to  possess.  The  au- 
thority to  pass  this  ordinance  is  claimed  by 
virtue  of  d.  50,  §  1,  art.  5,  of  said  act,  which 
enumerates  among  the  powers  of  the  city 
council  the  following:  "To  regulate  the 
sale  of  meats,  poultry,  fish,  butter,  cheese, 
lard,  yegetables,  and  all  other  provisions, 
and  to  provide  for  place  and  manner  of  sell- 
ing the  same."  Hurd's  Rev.  Stat  1895,  p. 
267.  Regulations  concerning  the  sale  of  pro- 
visions have  relation  to  the  public  health, 
and  may  be  necessary  or  proper  for  its  pres- 
ervation and  the  suppression  of  disease. 
Kinsley  y.  Chicago,  124.111.  359,16  N.£.260. 
The  clause  of  ths  incorporation  act  relied 
upon  confers  upon  cities  organized  luder  the 
act  the  right  to  regulate  &e  sale  of  provi- 
sions, with  the  object  of  promoting  or  pre- 
serving the  public  health,  where  the  regula- 
tion tends  to  serve  that  purpose.  But  this 
ordinance  does  not  regulate  the  business  of 
selling  provisions,  nor  prescribe  the  manner 
in  which  the  business  shall  be  carried  on.  It 
merely  prohibito  persons  engaged  in  the  busi- 
ness of  selling  dry  goods,  clothing,  jewelry, 
and  drugs  from  selling  in  their  stores  the 
provisions  entunerated  in  the  ordinance.  It 
permits  a  person  to  sell  in  any  place  or  man- 
ner, provided,  only,  that  he  does  not  at  the 
»ame  time  sell  certain  other  things.  A 
dealer  may  sell  provisions  at  the  same  place 
with  hardware,  furniture,  boote  and  shoes, 
hats  and  caps,  millinery,  books  and  station- 
ery, crockery  and  glassware,  carpets,  con- 
fectionery, wooden  ware,  wall  paper,  or  any 
other  soort  of  merchandise  except  dry  goods, 
clothing,  jewelry,  and  drugs.  This  is  not  a 
regulation,  but  a  prohibition,  and  a  purely 
arbitrary  one,  which  attempte  to  deprive  cer- 
tain persons  of  exercising  a  right  which  has 
always  been  lawful,  and  has  been  heretofore 
exercised  throughout  the  stete  and  ceuntry 
without  question.  The  ordinance  is  also  an 
attempted  interference    by    the    city    with 
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rights  guaranteed  to  the  defendant  by  the 
Confltitutions  of  the  United  States  and  of 
this  state.  The  questions  involved  are  not 
new.  They  have  been  before  this  and  other 
courts  throughout  this  country  in  niunerous 
cases,  and  the  rights  of  the  citizen,  as 
against  such  interference,  have  been  fre- 
quently defined,  and  uniformly  upheld. 
These  CJonstitutions  insure  to  every  person 
liberty,  and  the  protection  of  his  property 
rights,  and  provide  that  he  shall  not  he  de- 
prived of  life,  liberty,  or  property  without 
due  process  of  law.  The  liberty  of  the  citi- 
zen includes  the  right  to  acquire  property, 
to  own  and  use  it,  to  buy  and  sell  it.  It  is 
a  necessary  incident  to  the  ownership  of 
property  that  the  owner  shall  have  a  right 
to  sell  or  barter  it,  and  this  right  is  pro- 
tected by  the  Constitution  as  such  an  in- 
cident of  ownership.  When  an  owner  is  de- 
prived of  the  right  to  expose  for  sale  and  sell 
his  property,  he  is  deprived  of  property, 
within  the  meaning  of  the  Constitution,  by 
taking  away  one  of  the  incidents  of  owner- 
ship. Liberty  includes  the  right  to  pursue 
such  honest  calling  or  avocation  as  the  citi- 
zen may  choose,  subject  only  to  such  restric- 
tions as  may  be  necessary  for  the  protection 
of  the  public  health,  morals,  safety,  and  wel- 
fare. The  state,  for  the  pui'pose  of  public 
protection,  may,  in  the  proper  exercise  of  the 
police  power,  impose  restrictions  and  regula- 
tions; but  the  right  to  acquire  and  dispose 
of  property  is  subject  only  to  that  power. 
The  individual  may  pursue,  without  let  or 
hindrance  from  anyone,  all  such  callings  or 
pursuits  as  are  innocent  in  themselves,  and 
not  injurious  to  the  public.  These  are 
fundamental  rights  of  every  person  living 
under  this  government.  The  legislature  can 
neither,  by  an  enactment  of  its  own,  inter- 
fere with  such  rights,  nor  authorize  a  mu- 
nicipal corporation  to  do  so.  Frorer  v.  Peo- 
ple use  of  School  Fund,  141  111.  171,  16  L. 
R,  A.  402,  31  N.  E.  395;  Ramsey  v.  People, 
142  111.  380,  17  L.  R.  A.  853,  32  N.  E.  364; 
Braceville  Coal  Co,  v.  People,  147  111.  66,  22 
L.  R.  A.  340,  35  N.  E.  62;  Cooley,  Const 
Lim.  393. 

In  order  to  sustain  legislative  interfer- 
ence with  the  business  of  the  citizen  by 
virtue  of  the  police  power,  it  is  necessary 
that  the  act  should  have  some  reasonable  re- 
lation to  the  subjects  included  in  such  power. 
If  it  is  claimed  that  the  statute  or  ordi- 
nance is  referable  to  the  police  power,  the 
court  must  be  able  to  see  that  it  tends,  in 
some  degree,  towards  the  prevention  of  of- 
fenses, or  the  preservation  of  the  public 
health,  morals,  safety,  or  welfare.  It  must 
be  apparent  that  some  such  end  is  the  one 
actually  intended,  and  that  there  is  some 
connection  between  the  provisions  of  the  law 
and  such  purpose.  If  it  is  manifest  that  the 
statute  or  ordinance  has  no  such  object,  but, 
under  the  guise  of  a  police  regulation,  is  an 
invasion  of  the  property  rights  of  the  in- 
dividual, it  is  the  duty  of  the  court  to  de- 
clare it  void.  Braceville  Coal  Co.  v.  People, 
147  111..  00,  22  L.  R.  A.  340.  35  N.  E.  02; 
Eden  V.  People,  101  111.  296,  32  L.  R.  A,  669, 
43  N.  E.  1108;  Cooley,  Const.  Lim.  577.  It 
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is  not  claimed  in  the  argument  for  the  city 
that  the  selling  of  thediflferent  kinds  of  mer- 
chandise mentioned  in  the  ordinance  in  the* 
same  building  tends  in  any  way  to  affect  the- 
saf ety,  health,  morals,  comfort,  or  welfare  of 
the  public.  No  attempt  is  made  to  suggest 
any  grounds  upon  which  the  ordinance  can 
be  justified  as  an  exercise  of  the  police  power 
of  the  city  or  the  state.  It  certainly  cannot 
be  contended  that  there  is  anything  in  the 
character  of  dry  goods,  clothing,  jewelry, 
and  drugs  which  renders  it  dangerous  to  the 
public,  or  inimical  to  the  general  welfare, 
that  they  should  be  sold  in  the  same  build- 
ing with  provisionsi.  General  stores  have 
always  dealt  in  all  kinds  of  merchandise, 
and  no  one  has  ever  imagined  that  the  com- 
fort, safety,  or  welfare  of  the  public  was  in 
any  manner  or  to  any  extent  injured  or 
prejudiced  by  them.  Public  health  and  pub- 
lic comfort  are  in  no  way  afTected  by  selling 
the  different  kinds  of  merchandise  enumer- 
ated in  different  departments  of  the  same 
building,  and  would  not  be  if  the  same  clerk 
should  sell  them;  nor  would  the  public  wel- 
fare or  comfort  be  increased  by  compelling  a 
customer  to  buy  one  kind  of  merchandise  in 
one  store  and  another  in  some  other  store. 
In  Meyers  v.  Baker,  120  111.  567,  60  Am. 
Rep.  580,  12  N.  E.  79^  the  act  prohibiting 
the  establishment  of  any  tent,  booth,  or 
place  of  vending  provisions  or  refreshments 
within  a  certain  distance  of  a  camp  meeting 
was  sustained  as  a  police  regulation  tending 
to  prevent  disturbance  or  disorderly  con- 
duct. But  this  ordinance  has  no  such  pur- 
pose. It  is  plain  that  its  object  is  not  to< 
protect  the  health,  morals,  or  safety  of  the 
public,  or  to  accomplish  any  object  falling 
within  the  police  power.  It  is  a  mere  at- 
tempt to  deny  a  property  right  to  a  particu- 
lar class  in  the  community,  where  all  other 
members  of  the  commundty  are  left  to  enjoy 
it.  It  is  immateriai  whether  such  a  denial 
is  in  a  statute  or  in  an  ordinance  passed  by 
virtue  of  a  statute.  It  is  equally  invalid  in 
either  case. 

The  other  ordinance,  under  which  the  sec- 
ond prosecution  was  begun,  provides  as  fol- 
lows: "It  shall  be  and  is  unlawful  for  any 
person,  firm,  or  corporation  to  have  exposed 
for  sale  or  sell  any  intoxicating,  malt,  or 
fermented  liquors  in  any  place  of  business 
in  the  city  of  Chicago  where  any  dry  goods, 
clothing,  jewelry,  or  hardware  are  kept  or 
exposed  for  sale."  The  agreed  statement  of 
facts  is  that  the  defendant  kept  in  his  above- 
mentioned  store  dry  goods,  clothing, 
jewelry,  and  hardware,  and  exposed  them 
for  sale  in  the  basement  and  on  certain 
floors,  and  on  a  different  floor  kept  and  ex- 
posed for  sale  and  sold  intoxicating,  malt, 
and  fermented  liquors;  that  no  liquors  of 
any  kind  were  sold  to  be  drimk  on  the  prem- 
ises, and  none  were  kept  except  in  sealed 
bottles  or  jugs,  which  were  delivered  to  the 
purchaser  at  the  store,  or  delivered  by  wag- 
ons; and  that  defendant  had  complied  wiUi 
all  the  rules  and  ordinances  of  the  city,  and 
was  entitled  to  sell  intoxicating,  malt,  and 
fermented  liquors  in  said  store,  except  so 
far  as  he  was  disqualified  and  prevented,  it 
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at  all,  by  said  ordinance.  The  authority  of 
the  d^  to  regulate  the  liquor  business  is 
found  in  clause  46  of  aaid  9  1  of  article  6  of 
the  incorporation  act,  as  follows:  ''To  license, 
regulate,  and  prohibit  the  selling  or  giving 
avay  of  any  intoxicating,  malt,  vinous, 
mixed,  or  fermented  liquor,  Uie  license  not  to 
extend  beyond  the  municipal  year  in  which 
it  shall  be  granted,  and  to  determine  the 
amount  to  be  paid  for  such  license."  Hurd's 
Rey.  Stat  1895,  p.  267.  The  liquor  business 
is  one  peculiarly  subject  to  the  police  power 
on  account  of  the  multitude  of  evils  which 
result  from  it.  Police  regulation  of  that 
business  has  always  been  sustained,  as  hav- 
ing for  its  object  the  prevention  of  intem- 
perance, pauperism,  and  crime,  and  dimin- 
ishing, as  far  as  practicable,  the  injurious 
consequences  to  the  public  resulting  from 
the  business.  In  Sohwuchow  v.  Chicago,  68 
111.  444,  it  was  said :  "This  business  is,  on 
principle,  within  the  police  power  of  the 
state,  and  restrictions  which  may  rightfully 
be  imposed  upon  it  might  be  obnoxious  as 
an  illegal  restraint  of  trade  when  applied  to 
other  pursuits."  It  is  clearly  within  the 
police  power  to  prohibit  all  sales  of  liquor 
en  the  ground  that  "dram  drinking  is  an 
eril  to  the  person,  and  pernicious  to  the  wel- 
fare of  the  public."  Dennehy  v.  Chicago, 
120  111.  627,  12  N.  B.  227.  The  city  may  al- 
so  form  prohibition  districts  lor  the  protec- 
tion of  particular  neighborhoods  from  the 
influence  of  dram  shops,  wherever  it  is  de- 
sirable or  reasonable  that  there  should  be 
such  prohibition,  although  the  sale  may  be 
licensed  in  other  parts  of  the  city.  People 
ex  rel.  Morrison  y.  Cregier^  138  111.  401,  28 
K.  £.  812.  This  ordinance,  however,  is  not 
an  exercise  of  the  police  power  for  the  pro- 
tection of  the  public  from  the  injurious  ef- 
fects of  the  liquor  business.  It  is  not  aimed 
at  the  suppression  of  the  business,  either  in 
eertain  localities  or  upon  any  ground  of  po- 
lice regulation,  but  is  directed  solely  against 
the  sale  by  certain  persons  in  their  places 


of  business;  that  is,  by  those  who  also  sell 
dry  goods,  clothing,  jewelry,  or  hardware. 
The  city  of  Chicago  has  not  seen  fit  to  pro- 
hibit the  sale  of  liquor,  either  generally  or 
in  the  district  of  the  city  where  defendant's 
store  is  kept.  It  has  established  its  policy 
with  reference  to  that  business,  and  defend- 
ant has  complied  with  its  ordinances,  so  as 
to  be  entitled  to  sell  liquor  in  his  store,  un 
less  this  ordinance  constitutes  a  valid  pro- 
hibition against  his  doing  so.  It  is  appar- 
ent that,  if  there  is  any  evil  in  permitting  a 
sealed  bottle  of  liquor  to  be  sold  from  a  store 
where  dry  goods,  clothing,  jewelry,  or  hard- 
ware are  sold,  Uie  same  evils  would  result 
from  the  sale  from  any  other  kind  of  a 
store.  The  ordinance  permits  the  dealer 
in  all  kinds  of  merchandise,  except  dry 
goods,  clothing,  jewelry,  and  hardware,  to 
sell  liouor  from  his  store,  and  the  city  can- 
not arbitrarily  discriminate  against  the  de- 
fendant without  any  basis  or  ground  for  the 
discrimination.  Special  privileges  are  not 
to  be  granted  to  favored  persons  in  the  li- 
quor business  any  more  tiian  in  any  other 
business.  Zano^^e  y.  Mound  City,  103  111. 
552.  There  are  other  clerks  employed  in  the 
other  departments  of  defendant's  store,  sep- 
arate and  independent  from  this,  but  there 
is  no  liquor  drunk  on  the  premises,  and  none 
sold  there  for  that  purpose;  so  that  the  or- 
dinance could  not  have  been  intended  to  pre- 
vent making  a  drinking  place  where  clerks 
are  employ^  in  other  lines  of  business.  The 
restriction  is  purely  arbitra<ry,  not  having 
any  connection  with,  and  not  tending  in  any 
way  towards  the  protection  of,  the  public 
against  the  evils  arising  from  the  sale  of  in- 
toxicating liquor.  That  was  not  the  object 
of  the  ordinance,  and  the  attempted  discrim- 
ination is  illegal,  and  in  violation  of  the 
defendant's  rights. 

The  criminal  court  was  right  in  holding 
both  ordinances  void,  and  the  judgments  are 
affirmed. 


MISSOURI   SUPREME  COURT. 


STATE  of  Missouri  em  rel.  John  C.  WYATT, 
Respt,, 

V. 

Thomas  R.  ASHBROOK  et  al,  Appta. 
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1.  Ab  exerel««  of  the  ^o-vrer  of  taxa- 
tion for  the  flole  purpose  of  revenue 

or  ondue  restraint  or  prohibition  of  a  busl 
ness  will  not  be  saved  from  the  constitutional 
Kstrfctlons  that  apply  to  it  as  the  Imposi- 
tion of  a  tax,  by  its  designation  In  the  stat- 
nte  as  a  "license  fee." 

2.  A  nljfttiite  -vrbleh  no^rhere  attemptu 
to  protect  any  public  interest,  or  de- 
fend acralDSt  any  public  wrong,  which  shows 


NoTC. — In  connection  with  this  case,  see  the 
preceding   case  of  Cuicaoo  v.  Nbtchsb   (111.) 
wte,  261,  and  footnote  thereto. 
4dL.R.  A. 


upon  Its  face  that  regrulatlon  Is  not  fts  pur- 
pose, but  that  revenue  or  undue  restriction 
of  a  biialness  in  the  Interest  of  others  is  the 
aim  in  view,  cannot  be  sustained  as  an  exer- 
cise of  the  police  power,  although  it  purports 
to  be  "An  Act  to  Regulate  Business  and 
Trade." 

3.  To  aiistatn  »  statate  »■  an  exercise 
of  tbe  police  poorer,  the  courts  must  be 
able  to  see  that  Its  object  to  some  dpgree 
tends  toward  the  prevention  of  some  offense 
or  manifest  evil,  or  that  it  has  for  its  aim  the 
preservation  of  the  public  health,  morals, 
safety,  or  welfare. 

4.  Tbe  sale  in  one  store  or  bnlldlnar, 
under  one  head  or  unit  of  manaare- 
nient,  of  different  articles  enumerated  in  the 
different  classes  or  groups  designated  by  the 
Missouri  anti-department  store  act  of  May 
16,  1809.  cannot  be  deemed  harmful  and  dan- 
gerous so  as  to  be  subject  to  regulation  by 
the  police  power,   merely  because  dfteen  or 
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more  periona  may  be  employed  In  th«  estab- 
llshment,  if  it  ii  innocent  and  harmless  to 
sell  articles  of  any  one  class  or  group,  and 
also  to  sell  those  of  different  classes  or 
groups  In  establishments  employing  less  than 
fifteen  persons. 

6.  An  imposition  by  tl&o  vener»l 
aaaembljr  of  t»xe«  npon  ninnioip»l 
corporatlona  or  the  inhabitants  or  proper- 
ty thereof  for  municipal  purposes,  in  yiola- 
tlon  of  Const,  art.  10,  ||  1,  10,  is  made  by 
the  Missouri  anti-department  store  act  of 
May  16,  1890,  |  6,  providing  that  the  two 
thirds  of  the  license  fee  or  tax  imposed  up- 
on department-store  merchants  is  to  be  paid 
to  the  treasurer  of  the  city  wherein  such 
stores  are  located,  and  the  remaining  third 
to  the  state  treasury  for  the  use  oi  the  state. 

••  The  r^qnlrement  of  nniform  tttxA- 
tion  npon  tbe  sante  cl»fls  of  anblecta, 
made  by  Const,  art.  10,  |  3,  is  violated  by  the 
anti-department  store  act  of  May  16,  1890, 
imposing  license  taxes  upon  those  merchants 
in  cities  haying  50,000  or  more  inhabitants 
who  employ  fifteen  or  more  persons  in  the 
same  establishment,  and  sell  goods  enumerat- 
ed in  more  than  one  of  the  classes  or  groups 
designated  In  the  act,  while  the  amount  of 
tax  to  be  imposed  in  any  city,  is,  within 
certain  limits,  left  to  the  discretion  of  com- 
missioners who  may  fix  different  rates  for 
the  different  cities  governed  by  the  statute. 

7.  Tbe  »nibi8rnlty  or  nncertainty  in 
tbe  lanffuaare  of  the  Missouri  anti-depart- 
ment store  act  of  May  16,  1899,  which  leaves 
it  a  matter  purely  of  guess  work  to  determine 
whether  the  license  fee  is  intended  to  be  ex- 
acted for  selling  the  articles  of  each  of  the 
seventy-three  classes  or  for  only  each  of  the 
twenty-eight  groups  therein  designated,  and 
also  fails  to  define  the  life  and  duration  of  the 
license  to  be  Issued,  whether  it  is  for  a  day, 
month,  or  year,  for  the  life  of  the  applicant, 
or  for  the  duration  of  his  business  at  a  fixed 
place,  is  sufficient  to  render  the  statute  void. 

8.  Due  process  of  la^v  Is  denied  when 
any  particular  person  of  a  class  or  of  a  com- 
munity Is  singled  out  for  the  imposition  of 
restraints  or  burdens  not  imposed  upon,  or 
to  be  borne  by,  all  of  the  class  or  of  the  com- 
munity at  large,  unless  the  Imposition  or  re- 
straint be  based  upon  existing  distinctions 
that  differentiate  the  particular  individuals 
of  the  class  to  be  affected  from  the  body  of 
the  community. 

(February  20,  1900.) 

APPEAL  by  defendants  from  a  decision  of 
the  Circuit  Court,  Buchanan  County, 
against  the  constitutionality  of  a  statute 
imposing  a  license  tax  on  the  privilege  of 
conducting  a  department  store,  and  grant- 
ing a  mandamus  to  compel  the  issuance  of 
such  a  license.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,    Culver   Sc   Pl&illlp    for   appel- 
lants. 

Mr.  B.  R.  Vineyard,  for  respondent: 

The  power  of  taxation  is  legislative,  and 
cannot  be  delegated  to  ministerial  agencies. 

State  ex  rel.  Munday  v.  Rahway,  43  N. 
J.  L.  338;  State,  Wharton,  Prosecutor,  v. 
Koster,  38  N.  J.  L.  308;  East  St,  Louis  v. 
Wehrung,  50  111.  29;  Kinmundy  v.  Mahan, 
72  111.  462;  State  ea  rel.  Howe  v.  Des 
Moines,  103  Iowa,  76,  39  L.  R.  A.  285,  72  N. 
W.  639 ;  Reelfoot  Lake  Levee  Dist.  v.  Daw- ' 
48  L.  R.  A. 


son,  97  Tenn.  151,  34  L.  R.  A.  725,  36  S.  W. 
1041 ;  Wyandotte  County  Comrs.  t.  Ahhott, 
52  Kan.  148,  34  Pac.  418;  McCahe  y.  Car- 
penter, 102  Cal.  469,  36  Pac.  836;  Bemardt 
Twp.  V.  Allen,  61  N.  J.  L.  228,  39  Atl.  716; 
Dollar  So/v.  Bank  v.  Ridge,  62  Mo.  App.  324; 
St.  Louis  use  of  Murphy  y.  Clemens,  43  Mo. 
395;  St.  Louis  use  of  Creamer  y.  CleTneiu, 
52  Mo.  133;  Lammert  v.  Lidwell,  62  Mo. 
188;  Matthews  v.  Alexandria,  68  Mo.  119, 
30  Am.  Rep.  776;  Darling  v.  St.  Paul,  19 
Minn.  389,  Oil.  336;  13  Am.  &  Eng:  Kdc 
Law,  Ist  ed.  p.  531;  25  Am.  &  Eng.  Enc. 
Law,  p.  79;  Cooley,  Taxn.  2d  ed.  pp.  61,  62, 
65;  Cooley,  Const.  Lim.  6th  ed.  139-148; 
Walsh  y.  Denver,  11  Colo.  App.  523,  53  Pac. 
458;  Ex  parte  Jones,  38  Tex.  Crim.  Bep. 
482,  43  S.  W.  513. 

The  anti-department  fttore  act  (Acts  1899, 
p.  70,  §  3)  is  limited  by  its  terms  to  cities 
containing  50,000  inhabitants  or  more,  thus 
dividing  cities  of  the  second  class  into  two 
classes,  and  violating  9  7  of  art.  9  of  the 
state  Constitution. 

Mumane  v.  St.  Louis,  123  Mo.  479,  27  ^• 
W.  711;  Kansas  City  ex  rel.  North  Park 
Dist.  y.  ScarHtt,  127  Mo.  642,  29  S.  W.  845, 
30  S.  W.  Ill;  St.  Louis  v.  Dorr,  145  Mo. 
467,  42  L.  R.  A.  686,  41  S.  W.  1094,  46  8. 
W.  976 ;  Robert  J.  Boyd  Paving  d  Contract- 
ing Co.  V.  Ward,  55  U.  8.  App.  730,  85  Fed. 
Rep.  27,  28  C.  C.  A.  667,  79  Fed.  Rep.  390. 
Lack  of  unifornuty  makes  the  license  tax 
unconstitutional. 

St.  Louis  y.  Spiegel,  75  Mo.  145,  90  Mo. 
587,  3  S.  W.  80;  Ex  parte  Sing  Lee,  96  Cal. 
354,  24  L.  R.  A.  195,  31  Pac  245;  Kansas 
City  V.  Crush,  151  Mo.  128,  52  S.  W.  286. 

The  imposition  of  two  thirds  of  the  tax 
which  is  required  to  be  paid  into  the  city 
treasury  violates  §  10,  art.  10,  of  the  state 
Constitution. 

The  act  fixes  an  arbitrary  and  unnatural 
distinction  between  differeirt  kinds  of  mer- 
chants, and  between  merchants  of  the  same 
class,  and  is  therefore  void. 

State  y.  Thomas,  138  Mo.  100,  39  S.  W. 
481 ;  State  y.  Julow,  129  Mo.  163,  29  L.  R. 
A.  257,  31  S.  W.  781;  State  v.  WaUK  136 
Mo.405,36L.R.A.231,37  S.  Vf.in2;  State 
V.  Loomis,  115  Mo.  307,  21  L.  R.  A.  789,  22 
S.  W.  350 ;  State  ex  rel.  Harris  v.  Herrmann, 
75  Mo.  340;  Lippman  v.  People,  175  HI.  101, 
51  N.  E.  872;  Frorer  v.  People  use  of  School 
Fund,  141  ID.  171,  16  L.  R.  A.  492,  31  N.  E. 
395;  Braoeville  Coal  Co.  y.  People,  147  HI. 
66,  22  L.  R.  A.  340,  35  N.  E.  62 ;  State  ▼. 
Gardner,  58  Ohio  &t.  599,  41  L.  R.  A.  689, 
51  N.  E.  136;  Ex  parte  Jones,  38  Tex.  Crim. 
Rep.  482,  43  S.  W.  513 ;  State  y.  Conlon,  65 
Conn.  478,  31  L.  R.  A.  55,  33  Atl.  519 ;  Han- 
nihal  v.  Missouri  d  K.  Teleph.  Co.  31  Mo. 
App.  23;  Re  Sam  Kee,  31  Fed.  Rep.  680; 
Ex  parte  Sing  Lee,  96  Cal.  354,  24  L.  R.  A. 
195,  31  Pac.  245;  SchmaUi  v.  Wooley,  56  N. 
J.  Eq.  649,  39  Atl.  539;  State  ew  rel.  Atty. 
Gtn,  v.  Miller,  100  Mo.  449,  13  S.  W,  677. 
A  classification  based  on  the  number  of 
persons  employed,  as  a  condition  to  the  right 
to  receive  a  licenae,  is  unjust  and  unconsti- 
tutional. 
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Re  Yot  Sang,  75  Fed.  Rep.  983 ;  State  T. 
Mtthner,  43  La.  Ann.  496,  9  So.  480. 

"Liberty"  means,  among  other  things, 
^tlie  right  of  one  to  use  his  facultiee  in  all 
lawful  ways,  to  li^e  and  work  where  he 
will,  to  earn  his  livelihood  in  any  lawful 
calling,  and  to  pursue  any  lawful  trade  or 
(      avocation." 

People  y.  Oillson,  109  N.  T.  899,  17  N.  £. 
343. 

Liberty  "includes  and  comprehends, 
tmoDg  otiier  things,  the  right  to  freely  buy 
and  sell  as  others  may." 

State  ▼.  Loomie,  115  Mo.  313,  21  L.  R.  A. 
789,  22  8.  W.  350;  State  v.  Julow,  129  Mo. 
173,  29  L.  R.  A.  257,  31  8.  W.  781;  Re 
Jacohe,  98  K.  Y.  98,  50  Am.  Rep.  636;  Peo- 
ple eat  reL  Tyroler  v.  Warden  of  City  Prison; 
167  N.  Y.  116,  43  L.  R.  A.  264,  51  N.  E.  1006; 
Millett  T.  People,  117  lU.  294,  57  Am.  Rep. 
S69,  7  K.  £.  631 ;  Eden  v.  People,  161  111.  296, 
32  L.  R.  A.  669,  43  N.  E.  1108;  Frorer  ▼. 
People  uee  of  School  Fund,  141  111.  171,  16 
L.  R.  A.  492,  31  N.  E.  395;  Em  parte  Ku- 
back,  85  CaL  274,  9  L.  R.  A.  482,  24  Pac. 
737;  State  v.  Goodwill,  33  W.  Va.  179,  6  L. 
R.  A.  621.  10  8.  E.  285;  Qodcharlea  v.  Wige- 
man,  113  Pa.  431,  6  Atl.  354;  Com.  v.  Perry, 
155  Mass.  117,  14  L.  R.  A.  325,  28  N.  E. 
1126. 

There  is  nothing  in  the  act  which  can 
justify  its  enactment  as  an  exercise  of  the 
police  power. 

Re  Jaoobe,  98  N.  Y.  98,  50  Am.  Rep.  636; 
State  T.  JtOaw,  129  Mo.  177,  29  L.  R.  A. 
257,  31  8.  W.  781 ;  Eden  v.  People,  161  DL 
308,  32  L.  R.  A.  659,  43  N.  E.  1108. 

Section  5  of  this  act  is  also  void,  because 
there  is  no  time  prescribed  by  that  section, 
or  anywhere  in  the  act,  for  which  the  license 
is  to  run. 

DarUng  y.  St.  Paul,  19  Minn.  389,  Gil. 
336. 

If  a  statute  is  so  doubtful  that  no  judi- 
cial certainty  can  be  settled  upon  as  to  its 
meaning,  it  is  void. 

State,  Crow,  v.  West  Side  Street  R.  Co, 
146  Mo.  155,  47  8.  W.  959. 

The  act  also  violates  that  clause  of  the 
Ist  section  of  the  14th  Amendment  of  the 
Constitution  of  the  United  SUtee,  which 
reads  as  follows:  "Nor  shall  any  state  de> 
prive  any  person  of  life,  liberty,  or  property 
without  due  process  of  law." 

State  V.  Julow,  129  Mo.  177,  29  L.  R.  A. 
257,  31  8.  W.  781;  Allgeyer  v.  Louisiana, 
165  U.  8..  578,  41  L.  ed.  832,  17  8up.  Ct. 
Rep.  427;  Shaver  v.  Pennsylva/nia  Co,  71 
Fed.  Rep.  931 ;  Eden  v.  People,  161  111.  303, 
32  L.  R.  A.  659,  43  N.  E.  1108;  WaUh  v. 
Denver,  11  Colo.  App.  523,  53  Pac.  458. 

This  act  also  violates  those  other  clauses 
of  the  let  section  of  the  14th  Amendment 
of  the  Federal  Constitution,  which  provide 
that  ^no  state  shall  make  or  enforce  any 
law  which  shall  abridge  the  privileges,  or 
immunities  of  citizens  of  the  United  States, 
.  .  .  nor  deny  to  any  person  within  its 
jorisdietion  the  equal  protection  of  the 
laws." 

Re  Tot  Sang,  75  Fed.  Rep.  983;  Tick  Wo\ 
V.  Hopkins,  118  U.  8.  356,  30  L.  ed.  220,  6* 
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8up.  Ct.  Rep.  1064;  Em  parte  Virginia,  100 
U.  8.  339,  25  L.  ed.  676;  People  v.  Mara,  99 
N.  Y.  377,  52  Am.  Rep.  34,  2  N.  E.  29;  State 
V.  Kuntz,  47  La.  Ann.  106,  16  8o.  651; 
Walsh  V.  Denver,  11  Colo.  App.  523,  53.Pao. 
458 :  Re  Ah  Fong,  3  8awv.  144,  Fed.  Cas.  No. 
102;  Ho  Ah  Kow  v.  Nunan,  5  8awy.  552, 
Fed.  Cas.  No.  6,646;  Santa  Clara  County  v. 
Southern  P.  R.  Co.  9  8awy.  165,  18  Fed.  Rep. 
385;  Railroad  Tam  Case,  13  Fed.  Rep.  722; 
Santa  Clara  County  v.  Southern  P.  R.  Co. 
118  U.  8.  394,  30  L.  ed.  118,  6  Sup.  Ct  Rep. 
1132. 

No  good  reason  can  be  shown  for  the  ar- 
bitrary discrimination  made  between  mer- 
chants by  this  act. 

Kansas  City  v.  Crush,  151  Mo.  128,  52  8. 
W.  286. 

Bobinsoiiy  J.,  delivered  the  opinion  of 
the  court: 

This  is  a  proceeding  by  mandamus,  com- 
menced by  the  relator  in  the  Buchanan  cir- 
cuit court,  for  the  purpose  of  compelling  the 
auditor,  treasurer,  and  comptroller  of  the 
city  of  8t.  Joseph,  the  defendants  herein,  to 
issue  to  him  a  merdiant's  license  to  conduct 
a  department  store  in  said  city.  The  de- 
fendants had  refused  to  issue  the  license  ap- 
plied for  unless  the  relator  would  first  pay 
into  the  city  treasury  two  thirds,  and  into 
the  state  treasury  one  third,  of  the  amount 
required  to  be  so  paid  by  8  6  of  what  is 
known  as  the  "Anti-Department  Store  Act," 
approved  May  16,  1899  (Acts  1899,  p.  72), 
in  addition  to  the  tax  imposed  by  the  gen- 
eral laws  of  the  city  for  a  merchant's  li- 
cense. In  the  alternative  writ,  which  fol- 
lows in  detail  the  allegations  of  the  petition 
therefor,  the  laws  and  ordinances  of  the  city 
of  St.  Joseph  prescribing  the  various  re- 
quirements necessary  to  be  followed  in  order 
to  secure  a  merchant's  license  are  set  forth. 
The  writ  then  shows  that  the  relator  com- 
plied with  all  those  requirements  in  his  ap- 
Slication  for  a  license;  and  it  was  refused  by 
[le  defendants  on  the  sole  ground,  as  shown 
in  the  writ,  that  he  had  not  paid  into  the 
state  and  city  treasury  the  license  fees  re- 
quired by  the  aot  referred  to,  in  addition  to 
the  ad  valorem  tax  required  of  all  merchants 
under  the  general  laws  of  the  city,  and  which 
the  relator  has  tendered  in  connection  with 
his  application.  The  writ  further  shows 
that  in  his  application  for  the  license  the 
relator  clearly  indicated  that  he  desired  the 
license  to  conduct  a  department  store  within 
the  city  for  the  sale  of  five  different  classes 
or  departments  of  goods  as  defined  by  said 
act.  It  shows  that  he  intended  to  sell  the 
goods  at  retail  and  through  twenty  clerks 
or  employees  engaged  bv  him  for  that  pur- 
pose; that  the  relator  filed  his  application 
for  tiie  license  desired  by  him  with  the  de- 
fendant Ashbrook,  as  city  auditor,  on  Sep- 
tember 15,  1899,— one  hundred  and  twenty- 
two  days  after  the  passage  and  approval  of 
the  act  in  question, — ignoring  its  provisions, 
tendering  the  license  fee  under  the  general 
levy  made  by  the  city  for  taxes,  and  de- 
manding of  the  defendants,  and  each  of 
them,  &at  they  perform  the  acts  required 
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by  the  general  laws  and  ordinanoes  of  the 
city  where  a  merchant's  license  is  applied 
for,  and  which  are  set  forth  in  the  alterna- 
tive writ  of  mandamus.  The  alternative  writ 
also  shows  that  the  license  was  refused  by 
defendants  solely  on  the  ground  that  relator 
had  not  complied  with  the  provisions  of 
said  act.  For  a  return  to  the  alternative 
writ,  the  defendants  filed  a  demurrer,  alleg- 
ing as  grounds  therefor  that  the  matters  and 
things  set  forth  in  the  alternative  writ  are 
not  sufficient  in  law  or  equity  to  entitle  the 
plaintiflf  to  the  relief  asked  for,  or  to  author- 
ize the  issuing  of  a  writ  of  mandamus.  The 
court  below  overruled  said  demurrer,  and  in 
its  decree  specially  held  the  act  under  con- 
sideration to  be  unconstitutional  aikl  void. 
The  defendants  declined  to  plead  further, 
and  the  court  thereupon  rendered  final  de- 
cree for  the  plaintiff,  and  directed  the  issu- 
ance of  a  peremptory  writ  of  mandamus, 
commanding  the  defendants,  and  each  of 
them,  to  do  and  perform  the  acts  and  things 
required  conditionally  by  the  alternative 
writ,  and  which  were  necessary  to  be  per- 
formed in  the  issuance  of  the  license  applied 
for  by  the  relator.  From  this  final  decree, 
the  defendants  have  appealed  to  this  court. 
The  only  question  involved  in  this  contro- 
versy is  as  to  whether  this  act,  known  as 
the  "Anti-Department  Store  Law,"  a  brief 
synopsis  of  which  is  given  below,  is  opera- 
"tive  or  constitutional.  By  §  1  of  the  act,  all 
goods,  wares,  and  merchandise  in  the  cities 
'to  whioh  it  now  applies  are  divided  into 
seventy-three  classes,  and  these  classes  are 
then  rearranged  into  twenty-eighit  groups 
or  departments.  By  §  2  of  the  act,  from  and 
after  one  hundred  and  twenty  days  after  its 
passage  it  is  made  unlawful  for  any  person 
or  persons,  firm,  corporation,  or  association 
of  persons  to  have  on  hand  for  sale,  sell,  or 
expose  for  sale,  at  retail,  any  goods,  wares, 
and  merchandise  of  more  than  one  of  these 
several  classes  or  groups,  without  first  hav- 
ing obtained  a  license  therefor,  as  provided 
for  in  the  act.  By  §  3  it  is  provided  that 
during  the  120  days  from  the  passage  of 
the  act  the  board  of  ofiicers  of  the  city 
charged  with  tiie  duty  of  issuing  merchant's 
licenses,  and  after  that  a  license  commis- 
sioner for  each  city,  to  be  appointed  by  the 
governor,  are  authorized  to  issue  merchants' 
licenses.  By  a  proviso  in  this  section  the 
act  is  limited  in  its  application  to  such  cities 
of  the  state  as  have  or  may  hereafter  have 
50,000  inhabitants  or  more.  By  §  4  the  ap- 
plicant for  license  is  required  to  state  the 
class  or  group  under  which  he  proposes  to 
conduct  his  business,  and  also  state  what 
additional  class  or  group,  or  what  addition- 
al article  or  articles  in  any  class  or  group, 
he  desires  to  keep  or  sell,  and  also  the  street 
number  at  which  he  proposes  to  conduct  his 
business.  By  §  6  the  board  or  license  com- 
missioner charged  with  the  duty  of  issuing 
licenses  is  empowered  to  fix  the  siun  to  be 
paid  for  licenses  required  by  the  act,  but 
which  sum  is  not  to  be  fixed  at  lees  than 
$300  nor  more  than  $500  for  every  class  or 
group,  or  for  any  particular  article  of  any 
class  or  group  named  in  the  application,  in 
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addition  to  the  principal  business  to  be  oon- 
ducted  by  the  applicant.  The  license  fee 
thus  fixed  is  to  be  uniform  in  each  city.  Sec- 
tion 6  prohibits  the  issuance  of  any  license, 
until  the  applicant  shall  have  paid  ioto  the 
city  treasury  two  thirds  and  into  the  state 
treasury  one  third  of  the  amount  required 
to  secure  the  license.  Section  7  provides  a 
punishment  by  imprisonment  in  the  county 
jail  for  a  term  not  exceeding  one  year,  and 
tne  payment  of  a  fine  of  not  less  tiian-$10O 
nor  more  than  $500,  for  the  violation  of  any 
provision  of  the  act,  and  noakes  each  day's 
violation  a  new  offense.  Section  8  provides 
that  the  act  "shall  not  apply  to  manufac- 
turing establishments,  warehouse  or  auction 
houses,  or  to  any  establishment  where  not 
xfiore  than  fifteen  persons  are  employed." 

No  question  is  made  here  by  respomient 
as  to  the  right  of  rela4x)r  to  compel  by  man- 
damus the  issuance  to  him  of  the  license  ap- 
plied for  if  the  act  known  as  the  "Anti-De- 
partment Store  Bill"  is  unconstitutional  or 
inoperative,  as  declared  by  the  circuit  court 
in  its  disposition  of  the  case.  The  duty  of 
respondent  being  clearly  ministerial  where 
all  the  requirements  of  the  law  preliminary 
to  acquiring  a  license  have  be^  complied 
with  by  relator  its  issuance,  if  refused,  was 
properly  compellable  by  mandamus.  Audit 
might  further  be  added  that  no  question 
ought  to  be  raised  as  to  the  character  of  the 
imposition  levied  by  the  act,  notwithstand- 
ing it  is  called  a  "license  fee,"  and  the  act 
imposing  it  is  designated  "An  Act  to  Regu- 
late Business  and  Trade  in  Cities  Having  a 
Population  of  60,000  Inhabitants  or  Over,"^ 
etc.  Courts  look  beyond  the  mere  title  of 
an  act  to  see  and  determine  its  real  object, 
purpose,  and  result;  and  where  the  power  of 
'taxation  therein  provided  for  is  exercised 
for  the  mere  purpose  of  revenue,  or  undue 
restraint  or  prohibition, — ^as  is  most  mani- 
fest in  the  act  in  question, — its  designation 
as  "license  fee"  will  not  save  it  from  the  con- 
stitutional restrictions  that  would  apply  to 
it  as  the  imposition  of  a  tax.  In  no  sense 
can  this  most  extraordinary  act  be  regarded 
as  a  police  measure,  and,  consequently,  does 
not  fall  within  the  protection  of  the  police 
power.  It  nowhere  attempts  to  protect  any 
public  interest,  or  defend  against  any  public 
wrong.  It  shows  upon  its  face  that  regula- 
tion is  not  its  purpose,  but  that  revenue,  or 
undue  restriction  in  the  interest  of  others, 
not  embraced  in  the  class  designated,  is  th» 
aim  in  view.  While  a  most  onerous  license 
fee  by  name  is  imposed,  no  ^lice  inspection, 
supervision,  or  regulation  is  provided,  nor 
is  any  standard  set  for  the  applicant  to  es- 
tablish, or  that  he  agrees  to  attain  or  main- 
tain, but  any  and  all  persons  engaged  in  the 
business  designated  in  the  act,  without  qual- 
ification or  hindrance,  may  come,  and  a  li- 
cense, on  payment  of  the  stipulated  sum  to 
the  commissioner  named  in  the  act,  will  is- 
sue, to  do  business,  subject  to  no  prescribed 
rule  of  conduct,  and  under  no  guardian  eye, 
but  according  to  the  unrestrained  judgment 
or  fancy  of  the  applicant  and  licensee.  The 
applicant  is  simply  required  to  pay  his 
money  and  take  out  his  license.    That  is  th« 
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begrinning  and  the  ending  of  the  police  su- 
pervision and  control  over  him  or  his  busi- 
ness, 60  far  a»  concerns  the  act  in  question. 
In  order  to  sustain  legislation  of  the  char- 
acter of  the  act  in  question  as  a  police  meas- 
ure, the  courts  must  be  able  to  see  that  its 
object  to  some  degree  tends  towards  the  pre- 
vention of  some  offense  or  manifest  evil,  or 
has  for  its  aim  the  preservation  of  the  pub- 
lic health,  morals,  safety,  or  welfare.  If 
no  such  object  is  discernible,  but  the  mere 
guise  and  masquerade  of  public  control,  un- 
der the  name  of  "An  Act  to  Regulate  Busi- 
ness and  Trade,"  etc.,  is  adopted,  that  the 
liberty  and  property  rights  of  the  citizens 
may  be  invaded,  the  court  will  strike  down 
the  act  as  unwarranted.  Mere  legislative 
cfbuniption  of  the  right  to  direct  and  indi- 
cate the  channel  and  course  into  which  the 
private  energies  of  the  citizen  shall  flow,  or 
the  attempt  to  abridge  or  hamper  his  right 
to  pursue  any  lawful  calling  or  avocation 
which  he  may  choose  without  unreasonable 
regulation*  or  molestation,  have  ever  been 
condemned  in  all  free  government. 

No  suggestion  is  made  by  counsel  in  their 
effort  to  sustain  this  act,  and,  to  our  mind, 
Gone  can  be  conjectured,  why  the  selling  of 
any  or  all  of  the  articles  of  merchandise  em- 
braced in  two  or  more  of  the  classes  or 
groups  designated  therein  in  one  store  or 
building,  under  one  head  or  unit  of  manage- 
ment, when  fifteen  or  more  persons  are  em- 
ployed, is  a  thing  of  danger  to  the  public, 
or  that  the  morals,  health,  safety,  or  com- 
fort of  the  community  will  to  any  extent  be 
injured  or  prejudiced  thereby  in  any  man- 
ner different  or  greater  than  would  result 
if  the  same  articles  were  sold  in  different 
store  buildings,  run  by  the  same  person, 
i.'orporation,  or  company  as  independent  es- 
^ablishmenU,  and  each  employing  fifteen  or 
iLore  persona,  or  when  all  of  the  enumer- 
ated articles  are  sold  in  one  atore  wherein 
less  than  fifteen  persons  are  employed.  If 
the  selling  of  the  different  articles  enu- 
merated in  any  one  of  the  classes  or  groups 
deMgnated  by  the  act  is  innocent  and  harm- 
less when  pursued  separately  as  a  business, 
hy\7  does  it  become  harmful  and  dangerous 
merely  because  the  articles  in  two  or  more 
classes  or  groups  designated  in  the  act  be- 
came united  for  sale  under  one  unit  of  man- 
i^ement,  and  the  business  conducted  in  one 
building,  where  fifteen  or  more  persona  are 
employed,  so  that  it  would  call  for  special 
legislation  with  increased  and  onerous  li- 
cense fees  or  tax  burdens  imposed.  Such 
grouping  together  for  sale  or  disposition  of 
those  articles  of  daily  use  and  necessity  does 
not  endanger  or  threaten  the  peace  and  good 
order  of  society.  They  neither  engender 
disease,  spread  contagion,  corrupt  the 
Qiorals,  nor  encourage  dissipation  or  vice  in 
any  form  because  of  audh  combination,  and 
no  sanction  for  such  reasons  can  be  found 
for  the  act  aa  a  public  measure. 

Aa  said  above,  the  act,  though  entitled 
*'An  Act  to  Regulate  Business  and  Trade  in 
Cities  Having  a  Population  of  Fifty  Thou- 
^nd  Inhabitanta  and  Over,"  is  clearly  au 
•exercise  of  the  power  of  taxation,  and  must 
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be  enforced,  if  at  all,  under  aad  aocordiog  lo 
the  constitutional  limitaticos  and  restric- 
tions on  the  subject  of  taxation.  Conceding 
that  the  legislature  is  not  limited  to  any 
form  of  taxation^  and  that  it  may  impose  a 
licence  tax  as  well  as  a  direct  tak.  upon  the 
department-store  merchant^  and  further 
treat  the  imposition  provided  in  the  act  m 
question  as  a  tax  imposed  direct  by  the  leg- 
islature, and  not  a  delegation  of  power  to 
the  commissioner  therein  named  to  fix  an  un- 
cei  tain  and  varying  sum  between  $300  and 
$500,  as  his  fancy  may  suggest  (which  the 
relator  in  this  case  most  strenuously  con- 
tends is  done),  then  the  tax  to  be  paid  un- 
der the  act  in  question  is  violative  of  the 
provision  of  fi  10  of  article  10  of  our  Con- 
stitution, which  declares  that  "the  general 
assembly  shall  not  impose  taxes  upon  coun- 
ties, cities,  towns,  or  other  mumcipal  cor- 
porations, or  upon  the  inhabitants  or  prop- 
erty thereof  for  county,  city,  town,  or  other 
municipal  purposes,  but  may  by  general  laws 
vest  in  the  corporate  authorities  thereof  the 
power  to  assess  and  collect  taxes  for  such 
purposes."  By  S  1  of  the  same  artiole  it  is 
further  provided  th»t  "the  taxing  power  may 
be  exercised  by  the  general  assembly  for 
state  purposes,  and  by  oounties  and  other 
munidpal  corporations,  under  authority 
granted  to  them  by  the  general  assembly, 
for  county  and  other  corporate  purposes." 
Section  6  of  the  act  in  question  provides  that 
"no  such  license  shall  be  issued  until  the 
person,  firm,  corporation,  or  association  of 
persons  applying  therefor  shall  pay  to  the 
city  treasurer  of  thecity  two  thirds,  and  into 
the  state  treasury  one  third,  of  the  amount 
tixed  by  the  board  or  officer  receiving  such 
application,  as  due  and  payable  therefor.'' 
While  the  legislature  might  authorize  the 
nmnicipality  to  be  affected  by  the  act  in 
question — as  it  has  done  in  the  city  charters 
and  in  the  general  laws  regulating  the  incor- 
porations of  cities — ^to  license  and  tax 
certain  occupations  and  callings,  and  to  im- 
pose taxes  on  all  the  property  within  its 
limits  for  municipal  purposes,  it  cannot  it- 
self, or  through  the  agency  of  the  commis- 
sioners, to  be  appoint^  under  the  act,  any 
n*ore  impose  such  tax  directly  upon  such 
occupation  or  business  in  cities  for  city  pur- 
posep.  than  it  can  directly  impose  taxes  up- 
on city  property  for  city  purposes.  As  will 
he  seen  by  §  6  of  the  act  in  question,  two 
thirds  of  the  license  fee  or  tax  imposed 
thereunder  upon  the  department-store  mer- 
chant is  to  be  paid  to  the  treasurer  of  the 
city  wherein  such  store  is  located,  and  goes 
into  the  city  treasury  for  city  purpos^es, 
while  the  remaining  one  third  of  the  tax 
named  is  to  be  paid  into  the  state  treasury, 
for  the  use  of  the  state;  whereas  §  10  of  ar- 
ticle 10  of  the  Constitution  above  quoted 
expressly  inhibits  the  general  assembly 
from  imposing  taxes  upon  cities  or  other 
municipal  corporations,  or  upon  the  inlmb- 
itanls  or  property  thereof,  for  city  or  cither 
municipal  purposes,  and  directs  that  by  gen- 
eral laws  it  may  vest  in  the  corporate  au- 
thorities thereof  power  to  so  assess  and  iX)I- 
lect  all  taxes  for  corporate  purposes.     Sec- 
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tiou  1  of  said  article  10  of  th«  Constitution 
is  likewise  mandatory  in  directing  how  the 
ta^fing  power  may  be  exercised  by  the  gen- 
eral assembly  and  by  the  cities  and  munic- 
ipal corporations  of  our  etate,  and  excludes 
the  assertion  of  authority  attempted  by  the 
act  in  question.  And  again  it  might  be  sug- 
gested that,  as  part  of  the  imposition  pro- 
videa  for  in  §  6  of  the  act  in  question  is  a 
cily  tax,  the  state  not  only  was  wanting  in 
authority  to  impose  it  upon  the  city,  or  the 
inliabitants  or  property  thereof,  but  to  ap- 
propriate any  part  to  itself,  and,  if  xiiB  im- 
position be  treated  as  a  state  tax,  the  legis- 
lature had  no  right  to  give  or  remit  any 
part  of  the  st&te's  revenue  to  the  city. 

But  aside  from  the  question  as  to  whether 
the  tax  to  be  imposed  be  considered  as  a 
mimicipal  or  state  tax  that  should  have  been 
imposed  by  the  legislature  of  the  sta4>e  or  by 
the  cities  of  the  state,  relator  insists  that 
the  act  is  vitally  defective  in  that  it  dele- 
gates to  the  oomonissioner  named  in  the  act, 
to  be  appointed  by  the  governor,  the  power 
to  fix  the  amount  of  the  license  fee  or  tax, 
and  for  that  reason  violates  §  1  of  article  10 
of  the  Constitution.  By  §  5  of  this  act  it, 
it  provided  that  "the  said  board  or  officer 
in  such  city  charged  with  the  duty  of  issu- 
ing merchant's  licenses,  shall  have  power  to 
fix  the  simi  to  be  paid  for  licenses  required 
by  this  act,  but  such  license  fee  shall  not  be 
fixed  at  less  than  three  nor  more  than  five 
hundred  dollars  for  every  class  or  group,  or 
for  any  particular  article  of  any  class  or 
group  mentioned  in  the  application  for  such 
license/'  etc.  While  a  minimum  below 
which  and  a  maximimi  above  which  the  com- 
missioner cannot  go  has  been  designated  in 
the  act,  the  authority  to  name  and  fix  the 
amount  of  the  imposition  between  those  des- 
ignated sums  is  plainly  delegated  to  the 
commissioner,  and  can  be  exercised  accord- 
ing to  his  arbitrary  discretion  in  the  prem- 
ises, subject  only  to  the  qualification,  as 
further  set  out  in  the  section,  "that  the  li- 
cense fee  exacted  shall  be  uniform  in  each 
city  in  which  it  is  collected."  Until  the 
commissioner  acts  and  determines  upon  the 
rate  of  the  imposition  to  be  levied  within 
the  limits  of  tne  city  for  which  he  is  ap- 
pointed, no  one  of  that  community  can  de- 
termine from  the  law  itself  what  the  license 
fee  or  tax  is  or  will  be.  Until  he  acts,  the 
rate  of  the  tax  is  an  unknown  quantity.  In 
fact,  until  he  acts,  there  is  no  tax  provided. 
An  undetermined  tax  is  in  law  no  tax.  The 
determination  of  the  amount  or  rate  of  a 
tax  to  be  imposed  is  as  essential  an  exercise 
of  the  taxing  power  as  the  designation  of  the 
property  to  be  taxed,  or  the  time  for  its  col- 
lection or  enforcement. 

And  here,  again,  on  account  of  the  dele- 
gated authority  to  the  oomnlissioner,  to  be 
named  under  the  act,  to  fix  the  sum  to  be 
paid  for  the  license  therein  required,  the 
further  objection  is  urged  to  it  that  it  is 
violative  of  the  uniformity  clause  of  our 
state  Constitution,  which,  by  §  3  of  article 
10  of  the  Constitution,  provides  that  all 
taxes  to  be  levied  and  collected  for  public 
purposes  "shall  be  uniform  upon  the  same 
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class  of  subjects  within  the  territorial  lim- 
its of  the  authority  levying  the  tax,  and  all 
taxes  shall  be  levied  and  collected  by  gen- 
eral  law."     Ignoring,  for  the  present,    the 
question  that  the  merchants  doing  business 
in  the  cities  of  our  state  having  a  popula- 
tion of  50,000  inhabitants  or  more,  in  one 
store  or  building,  where  fifteen  or  more  per- 
sons  are   employed,   have   been   arbitrarily 
singled  out  by  this  act  as  a  class  to  them- 
selves,   that   additional   burdens   might  be 
imposed  upon  them,  from  whdch  all  other 
merchants  of  the  state  are  exempted,  all  of 
the    class    of    merchants    thus    arbitrarily 
named  under  this  act  are  not  subject  to  the 
same  uniform  rate  of  tax.    Even  as  to  them 
the  tax  may  vary,  according  to  the   whim 
and  fancy  of  the  different  commissioners  to 
be  named  by  the  governor  for  the  different 
cities,  as  will  be  seen  from  a  redding  of  the 
act.     The  merchant  in  St.  Joseph,  for  selling 
the    articles    enumerated    in    each    of     the 
classes    or    groups    designated    m    the    act 
(more  than  one),  may  be  required  to   pay 
$300,  w^hile  for  selling  the  same  articles  Id 
Kansas   City   his  brewer   department- store 
merchant  may  be  required  to  pay  $400,  and 
the  merchant  of  St.  Louis  be  required  te 
pay  $500,  and  all  imder  the  same  act,  and 
where  a  part  of  the  tax  to  be  collected  from 
each  goes  to  the  same  common  public  pur- 
pose.    So  the  practical  operation  of  the  act 
in  qnestion   not   only  makes    an    arbitrary 
class  of  merchants  in  cities  of  60,000  iiihab- 
itants  or  more,  doing  a  retail  business  under 
one  unit  of  management,  where   fifteen   or 
more  persons  are  employed,  as  contradistin- 
guished from  all  other  merchants   of    &ucii 
cities,  and  all  other  merchants  of  the  state 
outside   of   cities  of  50,000   inhabitants    or 
more,  whether  conducting  business  under  the 
same  condition  as  those  designated   in    the 
class  defined  by  the  act  or  otherwise,  but  all 
merchants  of  that  class  are  not  necessarih 
subject  to  the  same  uniform  rates  of  taxa 
tion,  since  the  rate  between   three    or    fiv^ 
hundred  dollars  is  to  be  fixed  and  determineO 
according  to  the  discretion  of  the  different 
commissioners  to  be  appointed  for  the   va- 
rious cities  coming  within  the  influence  of 
the  act.     But  the  inequality  and   want    ot 
uniformity  in  the  matter  of  the  applicatioo 
of  the  act  to  the  merchants  of  the  desiginatod 
class  is  made  more  striking  when  it  is   su^ 
gested  that  under  it  the  commissioner    ( say 
for  the  city  of  St.  Joseph)   may  detemninV 
that  he  vnll  require  license  fee  for   selling 
the  articles  classified  and  enumerated    un- 
der each  one  of  the  twenty-eight  groups  oT 
articles  designated  in  the  act  to  be  kept  an^l 
sold  by  the  merchant  of  that  city  ( less  thf 
articles  named  in  any  one  group,  wh.ich   h* 
may  sell  without  the  requirement  of    m.   l\ 
cense),  when  then  the  highest  lioense    fe« 
that  would  be  required  in  that  city  for  sell 
ing  all  articles  of  merchandise  enuixiersite<! 
in  the  act  would  be  300  times  27,  or  ^S.IOO 
while  in   St.   Louis,  perhaps,   the   commis 
sioner  appointed  to  look  after  the    ixKfceres 
of  that  city,  being  a  man  of  more  com  pre 
hensive  views,  and  of  a  disposition  to  g^ve  t< 
the  act  a  more  liberal  and  far-reachizi^   it 
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terpretatioa,  to  meet  the  present  pressing 
ne^8  of  that  city,  and  being  a  man  of  bold- 
er financial  reach,  might  determine  that  a 
license  fee  for  each  of  the  seyeniy-three 
dasses  of  articles  enumerated  in  the  act  was 
required,  and  would  further  fix  $500  as  the 
imonnt  of  the  license  fee  to  be  imposed  for 
the  celling  of  articles  of  each  class  over  and 
above  the  articles  of  one  class  that  can  be 
sold  without  a  license,  then  we  would  ha^e 
the  merchant  of  that  city,  for  conducting 
the  same  business  as  the  St.  Joseph  mer- 
chant paying  for  his  license  seventy-two 
times  $500,  or  the  enormous  sum  of  $36,- 
00();  thus  making  the  possible  astounding 
difference  of  $27,900  between  the  amounts  to 
be  paid  by  merchants,  arbitrarily  created  by 
this  act,  for  the  mere  purpose  that  they 
mieht  be  legislated  against. 

Thus  it  is  seen  that  the  uniformity  clause 
of  the  Constitution  has  been  violated  in  this 
act,  not  only  by  the  arbitrary  and  unrea- 
enable    classification    of    merchants    of    a 
nntural  class,  for  the  particular  purpose  of 
ills  particular  imposition,  and  also  on  ac- 
count of  the  discretion  given  to  the  commis- 
sioner to  be  named  under  the  act  to  fix,  in 
different    cities,    different    license    fees    or 
rates  of  taxation  upon  the  merchants  of  the 
same  designated  class,  but  the  very  uncer- 
tainty in  the  language  of  the  act  has  intro- 
duced another  element  of  possible  and  prob- 
able iiiequAli^  and  want  of  uniformitv  in 
the  matter  of  detennining  the  amount  of  the 
tax  to  be  fixed  and  imposed.     In  the  exer- 
eiw  of  the  taxing  power,  which  is  the  very 
essence  of   sovereignty,  and  of  the  gravest 
coneequences  to  the  citizen,  there  ought  to  be 
no  ambiguity  or  uncertainty  in  the  language 
of  the  law.     An  act  which  attempts  to  levy 
such  burdensome  taxation  as  that  provided 
in  the  act  in  question  should  at  least  be 
plain,  and  past  all  misimderstanding,  as  to 
the  ba^is  on  which  the  computation  is  to  be 
made :  and  yet  from  a  reading  of  the  act  no 
one  can  tell  whether  for  the  selling  or  expos- 
ing for  sale  by  a  merchant  of  the  designated 
class   all    the    different    articles    of   goods, 
wares,  and   merchandise  enumerated  there- 
in a  license  fee  or  tax  is  to  be  exacted  for 
selling    or    exposing    to    sale    the    articles 
named  in  each  of  the  seventy-three  classes 
or  only  the  twenty-eight  groups  of  articles. 
The  act  provides  that  a  license  fee  shall  be 
fixed  at  not  less  than  $300  nor  more  than 
$500  "for  every  class  or  group  or  for  any 
particular  article  of  any  class  or  group  men- 
tioned in  the  application  for  such  license." 
The  words  "class '  and  "group"  are  used  to- 
gether   throughout    the    act    as    "class    or 
^uup,"  and  nothing  is  to  be  found  therein 
to   indicate  which    is   to  be    considered    or 
what  is  to  be  rejected  or  ignored  in  the  mat- 
ter oi  computing  the  amount  of  license  fee 
to  be  collected,  by  the  commissioner  called 
upon  to  execute  the  act.    As  to  whether  a 
license  fee  is  intended  to  be  exacted  for  sell- 
ing the  articles  of  each  of  the  seventy-three 
elajises  or  for  only  each  of  the  twenty-eight 
groups  of  articles,  it  is  a  matter  of  pure 
guess-work,   a  thing  of  blind  conjecture,  a 
foundation  too  uncertain  and  untenable  up- 
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on  which  to  rest  the  cumbrous  tax  imposi- 
tion provided  in  the  act.  But  the  uncer- 
tainty as  to  the  meaning  of  the  act  is  not 
only  made  to  appear  from  the  use  of  irrec- 
oncilable words  and  language  found  there- 
in, but  also  on  account  of  the  absence  of 
proper  words  therein  defining  the  life  and 
duration  of  the  license  to  be  issued  by  the 
terms  of  the  act  Whether  the  license  pro- 
vided for  in  the  act  is  to  issue  and  run  for 
a  day,  month,  or  a  year,  or  for  life  of  the  ap- 
plicant, or  for  the  duration  of  his  business 
at  a  fixed  place,  nothing  is  to  be  found  in 
the  act  to  inform  one;  and  again  we  are 
driven  to  the  field  of  conjecture  and  specu- 
lation, without  data  upon  which  to  predi- 
cate a  construction  as  to  what  is  meant. 
We  know  of  no  rule  of  construction  that 
would  justify  this  court  giving  to  this  act 
a  definite  meaning  not  somewhere  disclosed 
or  indicated  within  its  four  comers.  The 
act  is  clearly  void  for  uncertainty. 

But,  independent  of  all  these  objections  to 
the  foim  and  structure  of  the  act,  to  the 
mode,  manner,  and  amount  of  the  attempted 
imposition,  or  as  to  whether  the  imposition 
be  treated  as  a  tax  or  a  license,  the  act  is 
further  assailed  upon  the  broaid  constitu- 
tional ground  that,  as  unwarranted  class 
legislation,  it  is  violative  of  the  natural 
rights  of  the  citizen  defined  in  S  4  of  article 
2  of  our  Constitution  (Bill  of  Rights), 
which  declares  "that  all  persons  have  a  nat- 
ural right  to  life,  liberty,  and  the  enjoyment 
of  the  gains  of  their  own  industry,"  and  of 
§  30  of  the  same  article,  which  declares 
'that  no  person  shall  be  deprived  of  life,  lib- 
erty, or  property  without  due  process  of 
law."  The  protection  of  liberty  and  of 
property,  defined  in  9  4  of  the  Constitution, 
supra,  "as  the  gains  of  their  own  industry," 
are  among  the  principal  objects  for  which 
free  government  among  men  has  been  estab- 
lished, and,  as  further  declared  in  the  clos- 
ing paragraph  of  said  section,  "that  when 
government  does  not  confer  this  security  it 
fails  of  its  chief  design,"  and  of  these  rights 
no  person  shall  be  deprived  without  "due 
process  of  law,"  which  means,  as  declared 
by  this,  as  of  all  courts  of  the  land,  to  be 
"the  law  of  the  land;"  and  these  words, 
when  having  reference  to  legislative  enact- 
ments, must  mean  a  requirement  of  notion 
or  abstinence,  binding  upon  and  affecting 
alike  each  and  every  member  of  the  oom- 
mimity  of  the  same  class,  or  of  similar  cir- 
cumstances, enacted  for  the  general  public 
good  or  welfare.  Does  the  act  in  question, 
by  the  imposition  of  the  license  fee  provid- 
ed for  therein,  infringe  upon  the  liberty  of 
the  citizen  whom  it  is  to  affect,  or  his  right 
to  the  enjoyment  of  the  gains  of  his  indus- 
try, or  its  equivalent,  his  property?  If  the 
tei-ms  "life,"  "liberty,"  and  ''property"  as 
used  in  the  Constitution,  are  "representa- 
tive terms,  and  cover  every  right  to  which 
a  member  of  the  body  politic  is  entitled  un- 
der the  law,"  as  said  by  Sherwood,  J.,  in 
State  V.  Julow,  129  Mo.  172,  29  L.  R.  A. 
2od,  31  S.  W.  782,  and  that  within  this 
comprehensive  scope  are  embraced  the  right 
to  buy  and  sell  as  others  may,  and  to  pur- 
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sue  such  honest  calling,  vocation,  or  busi- 
ness as  the  citizen  may  choose,  subject  only 
to  such  restraints  or  the  imposition  of  such 
burdens  as  may  be  required  or  imposed  for 
the  general  good,  and  if  "due  process  of  law'' 
is  to  be  defined  as  *'the  law  of  the  land," 
designed  to  protect  and  preserve  the  rights 
of  the  citizen  against  arbitrary  legislation, 
as  well  as  against  arbitrary  executive  or 
judicial  action,  then  "due  process  of  law"  is 
denied  when  any  particular  person  of  a 
class  or  of  the  community  is  singled  out  for 
the  imposition  of  restraints  or  burdens  not 
imposed  upon  and  to  be  borne  by  all  of  the 
class,  or  of  the  community  at  large,  unless 
the  im}>osftion  or  restraint  be  based  upon 
existing  distinctions  that  differentiate  the 
particular  individuals  of  the  class  to  be  af- 
fected from  the  body  of  the  community; 
and  this  question  as  to  whether  the  persons 
thus  designated  constitute  a  natural  or  a 
reasonable  class  depends  upon  facts  which 
the  court  passing  upon  the  validity  or  in- 
validity of  the  legislation  must  determine 
upon.  While  the  legislature,  under  its 
vested  authority  and  power,  may  arbitrari- 
ly impose  taxes,  restraints,  and  burdens  of 
various  kinds,  within  the  constitutional 
limitations  prescribed,  that  may  become 
most  onerous  and  oppressive  to  the  citizen, 
which  the  courts  can  do  naught  but  uphold, 
it  cannot  create  conditions  or  fiat  classes 
that  will  operate  to  make  legislation  alone 
applicable  to  those  artificial  conditions  and 
classes  as  general  law  within  the  meaning 
of  the  Constitution,  or  that  will  entitle  it 
to  tlie  designation  of  "the  law  of  the  land," 
or  that  will  make  the  act  "due  process  of 
law"  by  which  alone  the  liberty  of  the  citi- 
zen may  be  restrained,  or  his  property  bur- 
dened or  disposed  of.  As  said  above,  no 
reason  has  been  given  or  suggested,  and,  to 
our  minds,  none  can  be  conceived,  why  the 
arbitrary  selection  of  persons  and  corpora- 
tions having  or  exposing  for  sale,  in  the 
same  store  or  building,  under  a  unit  of  man- 
agement or  su peri n tendency,  at  retail,  in 
the  cities  of  the  state  having  a  population 
of  50,000  inhabitants,  any  articles  of  goods, 
wares,  or  merchandise  set  out  and  named  in 


§  1  of  the  act  in  question  of  more  than  one 
of  the  several  classifications  or  groups 
therein  designated,  when  fifteen  or  more 
persons  are  employed,  was  named  or  made, 
for  the  imposition  of  the  license  fee  provided 
in  the  act,  from  which  all  other  persons  and 
merchants  of  the  state  are  exempted.  Such 
classification  is  wholly  without  reason  or 
necessity.  It  is  so  arbitrary  and  unreasona- 
ble as  to  defy  suggestion  to  the  contrary. 
The  simple  statement  of  its  creation  is  & 
most  fatal  blow  to  its  continued  existence. 
It  is  truly  "classification  run  wild."  It  is 
special  legislation  unrestrained.  To  have 
made  the  act  apply  to  all  merchants  of  a 
given  avoirdupois,  or  to  those  employing 
clerks  of  a  designated  statute,  or  to  those 
doing  business  in  buildings  of  a  special  ar- 
chitectural design,  would  have  been  as  nat- 
ural and  as  reasonable  a  classifieatioQ,  for 
the  purpose  in  view,  as  the  classification 
made  by  this  act. 

It  follows  from  what  has  been  said  that 
the  judgment  of  the  circuit  court  directing 
the  issuance  of  the  peremptory  writ  of  mau- 
damus  should  he  affirmed,  and  it  is  so  or- 
dered. 

Gantt,  Ch.  J.,  and  Brace  and  ValUant, 
JJ.,  concur.  Burgess  and  Marslaall.  JJ^ 
concur  specially.  Shenvood,  J.,  not  being 
present  at  the  hearing,  takes  no  part  in  the 
decision. 

Marsliall,  J.,  concurring: 

I  agree  to  the  afRrmance  of  the  judgment 
of  the  trial  court  upon  the  grounds:  First 
that  the  act  considered  is  dearly  class  lejr- 
islation,  and  therefore  unconstitutional: 
and,  second,  that  the  act  is  incompI»*te,  tind 
is  not  a  law,  and  does  not  constitute  a  rule 
of  conduct,  and  is  therefore  void.  I  do  not 
agree  that  what  is  commonly  termed  an 
"occupation  tax,"  which,  properly  expressed, 
means  a  license  or  permission  to  do  busi- 
ness, is  in  any  proper  sense  a  tax.  Such 
license  fees  have  always  been  held  consti- 
tutional in  Missouri  and  elsewhere,  provid- 
ed they  apply  eqiially  to  all  persons  aimi- 
larly  situated. 


MAINE    SUPREME    JUDICIAL    COURT. 


NORTHPORT  WFSI^EYAN  GROVE  CAMP- 
MEETING  ASSOCIATION. 

V. 

Chester  PERKINS. 


(. 


.Me.. 


.) 


A  camp-meet  I  nitr  asnoctatton  ^rlifcli  liaii 
made  perpetual  leaiiea  of  cottairea  on 
Its  arronndM,  without  any  restriction  except 
that  they  are  "subject  to  such  rules  and  ref- 
lations as  the  association  may  from  time  to 
time  adopt,**  and  which  also  owns  a  store  on 


Note. — As  to   how   far    members  are  bound 
by  rules  of  association,  see  note  to  Thomas  v. 
Musical  Mut.  Protective  Union  (N.  Y.)  8  L.  R. 
A.  175. 
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the  f^roiinds  which  It  has  leased  for  a  rental 
cannot  Impose  a  revenue  tax  on  the  business 
of  taking  orders  for  fruit,  groceries,  and  pn>- 
visions  from  cottagers  upon  the  gprounds  o{ 
the  association. 


(November  25,  1899.) 

"DEPORT  upon  an  agreed  statement  o! 
XX)  facts  by  the  Supreme  Judicial  Court  for 
Waldo  County  for  the  opinion  of  the  full 
hench  of  an  action  brought  to  recover  a  li* 
cense  fee  imposed  by  plaintiff  for  the  privi- 
lege of  selling  provisions  upon  its  grounds. 
Nonsuit  granted. 
The  facts  are  stated  in  the  opinion. 


1399.         NOBTHPOBT   WSSLBTAM  GbOYE  CAMPMS£TIKa  ASSOCIATION  Y.    PSRKINS. 
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Mr,  W.  P.  Thompson  for  plaintiff. 
Messrs,  Diuitoa  Sc  Dvatoa  for  defend- 

anL 

Emery,  J.,  delivered  the  opinion  of  the 

court: 

The  Wesleyan  Grove  Camp>Meeting  Asso- 
ciation was  incorporated  by  special  act  of 
the  legislature  approved  February  19,  1873, 
to  be  composed  of  the  presiding  elders  of  the 
Methodist  Episcopal  Church  of  the  East 
xMaine  Conference,  with  the  preachers  under 
their  charge,  and  with  the  tent  masters 
from  Methodist  Episcopal  societies.  It  was 
^npowered  to  acquire  real  and  personal  prop- 
erty, and  to  sell  the  same,  and  "to  establish 
such  by-laws  and  regulations  as  are  neces- 
sary for  the  further  and  proper  management 
of  their  affairs,  consistent  with  the  laws  of 
this  state."  The  principal  purpose  of  the 
corporators  was  to  acquire  and  manage  real 
estate  for  camp-meeting  purposes.  The  cor- 
poration afterwards  acquired  the  fee  in  that 
tract  of  land  in  Northport  known  as  the 
'•Northport  Csunp  Ground,"  and  which  is  a 
well-known  summer  resort.  It  laid  out  this 
laDd  into  cottage  lots,  with  streets,  squares, 
etc,  and  has  leased  the  roost  of  these  lots 
in  perpetuum  to  the  owners  of  cottages  there- 
on. The  most  of  the  cottages  on  the  lots 
thus  perpetually  leased  are  occupied  by  their 


grounds  ol  the  association;  there  being  no 
suggestion  of  any  other  purpose  of  the  vote. 

It  is  common  knowledge  tliat  it  is  now  an 
almost  universal  practice  in  cities,  villages, 
and  summer  resorts  ior  dealers  in  such  ar- 
ticles to  go  or  send  to  the  residences  of  the 
customers  for  orders  for  goods  to  be  4^1  iv- 
cred  there.  The  great  convenience  and  com- 
fort of  this  practice  to  families,  especially 
those  in  summer  cottages,  are  obvious.  If 
the  trustees  of  the  plaintiff  association  can 
impose  a  revenue  tax  on  that  practice,  they 
can  make  the  tax  so  high  as  to  break  it  up, 
and  compel  the  occupants  of  the  cottages  on 
the  lots  held  by  them  imder  perpetual  leases 
to  trade  exclusively  with  some  favored  deal- 
er on  the  grounds,  or  to  go  some  distance  to 
find  a  dealer  outside  of  the  grounds.  Clear- 
ly, the  cottagers  cannot  be  subjected  to  such 
arbitrary  power,  unless  it  is  plainly  ex- 
pressefl  in  the  terms  of  the  leases  under 
which  they  occupy,  llie  only  condition  or 
restriction  in  the  leases  stated  in  the  case 
is  that  they  are  "subject  to  such  rules  and 
regulations  as  the  association  may  from  time 
to  time  adopt."  What  the  context  might 
show  we  do  not  know.  We  are  confined  to 
the  particular  extract  stated. 

Wo  think  that  condition  or  restriction  im- 
ports only  rules  and  regulations  of  a  police 
nature,  such  as  may  be  adopted  for  the  pres- 


owners  or  others  during  the  summer  season.  ervat*on  or  improvement  of  the  health, 
The  streets  leading  through  and  across  the  i  morals,  religion,  comfort,  and  convenience  of 
grounds  are  open  to  public  travel,  except  dur-   all  the  occupants  of  the  grounds.     We  do  not 


ing  camp-meeting  week,  when  toll  is  taken 
at  the  entrance  to  the  grounds.  The  only 
restriction  stated  in  the  case  as  existing  in 
the  perpetual  leases  is  that  they  are  "sub- 
jeet  to  such  rules  and  regulations  as  the  as- 
:^oci&tion  may  from  time  to  time  adopt." 

The  defendant  has  a  place  of  business  out- 
side of,  but  near,  these  grounds  of  the  asso- 
ciation, where  he  sells  groceries,  fruits,  and 
provisions,  mainly,  of  course,  to  the  summer 
residents  on  the  grounds.  He  has  been  wont 
to  go  round  to  the  cottages  occupied  by  his 
customers  upon  the  grounds,  and  take  orders 
for  his  goods,  which  orders  he  filled  at  his 
store  outside  the  grounds,  and  then  delivered 
the  goods  so  ordered  to  his  customers  at  their 
cottages  on  the  grounds.  In  doing  this,  he 
passed  over  the  streets  on  the  grounds  open 
I  except  during  camp-meeting  week)  to  pub- 
lic travel.  The  plaintiff  association  owned  a 
store  on  the  grounds  for  the  sale  of  various 
goods,  which  it  leased  for  a  rental. 

In  1898  the  trustees  of  the  association 
voted  that  "any  person  or  persons  taking  any 
order  or  orders  for  goods,  wares,  merchandise, 
fruit,  or  produce,  or  peddling  groceries,  up- 
on said  grounds,  shall  pay  the  sum  of  $15  for 
the  seaBon.**  The  defendant  was  duly  ap- 
prised of  this  new  rule,  but  continued  to  visit 
h\%  customers  upon  the  grounds,  and  take 
their  orders  for  goods,  and  refused  to  pay 
t^.^"  $15.     This  action  is  to  recover  that  sum. 


think  it  can  be  extended  to  include  an  in- 
delinite  power  to  impose  taxes  directly  or  in- 
directly upon  the  cottagers  at  the  discretion 
of  thcb  trustees,  or  even  to  abridge  their  com- 
fort or  convenience  for  mere  purposes  of  rev- 
enue to  the  association,  when  the  enjoyment 
of  that  comfort  or  convenience  is  in  no  way 
hurtful  to  the  health,  morals,  religious  sen- 
timent, comfort,  or  convenience  of  that  par- 
ticular community. 

It  is  argued  that  the  tax  is  imposed  upon 
the  grocer,  not  on  the  cottager,  and  that  the 
association  is  under  no  obligation  to  the  gro- 
cer, and  can  exclude  him  from  the  grounds 
entirely,  Or  impose  upon  him  any  conditions 
of  entrance,  including  the  payment  of  a  rev- 
enue license  fee. 

The  power  of  the  association  is  not  so  ab- 
solute as  that.  It  has  laid  out  its  grounds 
into  lots,  streets,  and  squares,  and  has  in- 
vited people  to  take  leases  of  lots,  build  cot- 
tapres  thereon,  and  occupy  them  as  residents. 
It  has  thrown  open  the  streets  and  squares  to 
the  free  use  of  all  persons  occupying  the  cot- 
tarres,  or  having  business  or  social  relations 
with  the  cottagers,  at  all  times,  except  dur- 
ing camp-meeting  week,  when  a  toll  is 
charged  at  the  entrance.  This  state  of 
things  has  existed  for  more  than  twenty 
years.  While,  as  before  stated,  the  associ- 
ation has  retained  full  power  to  make  rea- 
sonable rules  and  regulations  of  a  police  na- 
ture, it  has  not  apparently  reserved,  if  it 


The  question  raised  by  the  parties  in  the  ever  possessed,  the  power  to  prevent  the  use 
statement  of  the  case  is  whether  the  trustees  of  the  streets  by  the  cottagers,  or  by  those 
(-a.n  lawfully  impose  this  revenue  tax  on  the  having  business  or  social  relations  with 
h^jfiiness  of  taking  orders  for  fruit,  groceries,  |  them,  or  to  impose  a  tax  for  such  use  in  the 
ind  provisions  from  cottagers  upon  the '  ordinary  intercourse  of  life,  or,  in  other 
4S  L.  R.  A.  18 
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'words,  to  shut  off,  or  impose  revenue  condi- 
tions upon,  the  intercourse  of  the  cottagers 
-with  the  rest  of  the  town  or  state. 

It  is  again  argued  that  the  charter  gave 
^he  association  authority  "to  establish  such 
by-laws  and  regulations  as  are  necessary  for 
the  further  and  proper  management  of  their 
affairs,"  and  uiat  license  fees  like  that  im- 
posed in  this  case  are  necessary  for  requisite 
revenue.  Granting,  for  the  purpose  of  the 
argument  only,  that  in  making  its  leases  and 
opening  its  streets,  etc.,the  association  might 
have  reserved  the  power  to  impose  such  li- 
cense fees  as  conditions  or  restrictions,  it 


does  not  appear  to  have  done  so.  The  righU 
of  the  cottagers  in  their  cottages  and  in  the 
streets,  and  to  the  use  of  them  for  business 
and  social  intercourse,  acquired  under  the 
perpetual  lease  of  the  lots,  cannot  now  be 
abridged  without  their  consent,  to  enable  the 
association  to  raise  a  revenue.  A  corpora- 
tion has  no  power  to  adopt  rules  or  rela- 
tions injuriously  affecting  the  rights  of  oth- 
ers under  prior  contracts,  by  annexing  con- 
ditions not  embraced  in  the  contracts.  ///• 
inoie  Conference  Female  College  v.  Cooper ^  2> 
111.  148. 

Plamtiff  nofiauit. 
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Re  Opening  of  ORKNEY  STREET. 

(194  Pa.  425.) 

Property  »biitttiiff  on  »  prevloiuily 
opened  portion  of  a  street  constituting 
a  cul  de  sac  cannot  be  assessed  for  benefits 
to  pay  the  cost  of  an  extension  which  will 
convert  the  cul  de  sac  into  an  open  street, 
as  the  owners,  by  dedication  or  otherwise, 
have  already  borne  their  full  share  of  the 
cost  ot  the  original  improvement,  and  cannot 
be  assessed  again  to  pay  the  cost  of  extending 
that  improvement  through  other  properties. 

(January  29,  1900.) 

APPEAL  by  the  City  of  Philadelphia  from 
a  judgment  of  the  Superior  Court  tiffirm- 
ing  an  order  of  the  CJourt  of  Quarter  Sessions 
for  Philadelphia  Coimty  sustaining  excep- 
tions by  abutting  ovmers  to  the  action  of  the 
jury  in  assessing  damages  upon  their  prop- 
erty for  the  opening  of  a  highway.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion  of  the 
Superior  Court,  which  was  as  follows: 

"Prior  to  these  proceedings,  Orkney  street 
was  laid  out  upon  the  confirmed  plan  of  the 
city  of  Philadelphia,  and,  according  to  the 
plan,  extended  from  Ontario  to  Westmore- 
land; but  a  portion  of  it,  running  through 
land  of  Broklehurst  and  Ewing,  had  not  been 
opened.  The  result  was  that  the  properties 
of  these  exceptants  were  upon  a  cul  de  sac. 
It  does  not  affirmatively  appear  that  they 
had  been  assessed  for  the  cost  of  the  opening 
of  the  street  to  Broklehurst's  and  Ewing's 
land,  but  we  are  left  to  infer  from  what  is 
stated  in  the  opinion  of  the  court  below  and 
at  bar  that  the  owners  had  dedicated  the 
land  over  which  that  portion  of  the  street  ex- 
tends. At  all  events,  it  was  a  paved  and 
curbed  street,  and  open  to  public  travel  from 
Ontario  street  to  the  point  above  mentioned, 
long  before  the  adoption  of  the  ordinance 
about  to  be  referred  to.  An  ordinance  was 
adopted  opening  the  street  throu^jh  its  en- 


tire length  to  Westmoreland,  and  viewers 
were  appointed  to  assess  the  damages  oi 
Broklehurst  and  Ewing.  They  report^  that 
these  were  $4,400,  and  that  of  this  sum  the 
sum  of  $1,333.24  should  be  paid  by  the  city, 
and  the  balance  should  be  paid  by  the  prop- 
erty owners  on  the  previously  opened  portion 
of  the  street,  for  benefits.  The  question  isa» 
to  the  validity  of  these  assessmenta  for 
benefits. 

"If  this  had  been  an  open  street  through- 
out it-s  entire  length  from  Ontario  to  West- 
moreland, and  one  end  had  been  closed  br 
vacation  proceedings,  these  eocce^tants  would 
have  had  a  right  in  law  to  claim  damages. 
Why?  Because  by  reason  of  the  closing  of 
the  street  they  would  have  sustained  an  in- 
jury in  their  property  rights  peculiar  to 
themselves,  and  different  in  kind  from  the  in- 
jury which  would  have  been  sustained  by 
those  who  used  the  street  for  travel  only. 
'The  injury  is  not  of  the  same  kind,  differing 
in  degree  only.  It  is  an  additional  injury, 
caused  by  the  impairment  of  an  entirely 
distinct  right, — the  special  right  of  ingre^ 
and  egress.'  Re  Melon  Street,  182  Pa.  397, 
38  L.  R.  A.  276,  38  Atl.  482.  This  being  so, 
it  is  argued  that  the  converse  of  the  proposi- 
tion must  be  true,  namely,  that  the  conver- 
sion of  the  cul  de  sac  into  an  open  street, 
thus  giving  two  modes  of  access  to  their 
properties  where  only  one  existed  before, 
was,  or  at  least  may  have  been,  a  peculiar 
benefit,  different  in  kind,  and  not  merely  in 
degree,  from  that  accruing  to  properties 
fronting  on  another  street,  or  on  another 
block  of  the  same  street.  But,  before  pur- 
suing this  line  of  argument  further,  it 
will  be  well  to  consider  whether  or  not  the 
liability  of  properties,  situate  as  these  are. 
to  special  assessments  to  pay  the  cost  of  pub- 
lic improvements,  is  an  open  one,  and 
whether  another  principle  does  not  enter  in- 
to the  case.  In  Re  More\cood  Avenue,  15^ 
Pa.  20,  28  Atl.  123,  132,  Mr.  Justice  Grew, 
after  an  exhaustive  review, of  the  earlier 
oases,  including  Re  Hancock  Street,  18  Pa. 
20,  which  is  much  relied  on  here,  states  the 


NoTH. — For  some  authorities  on  the  question 
of  the  right  to  impose  assessments  for  repaying 
a  street  after  the  property  owners  have  been 
assessed  once  for  paving  it,  see  note  to  Blrmlng- 
48  L.  R.  A. 


ham  V.  Klein  (Ala.)  8  L.  R.  A.  on  page  STL 
See  also  Adams  v.  Beloit  (Wis.)  ante,  441  i 
and  Carson  v.  Sewerafl^e  Comrs.  (Mass.)  pott 
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doctrine  established  bv   them  in  tkis   way: 
'As  we  have  repeatealy  decided,    the    doc- 
trine of  assessment  for  benefits  to  pay  for 
public  improvements  can  only  be  defended 
apon  the  ground  that  the  benefits  are  local, 
and  essentially  peculiar  to  the  very  property 
assessed,  and  then  it  can  only  be  done  once. 
This  can  only  be  the  case  when  the  property 
Assessed  abuts  directly  upon  the  line  of  the 
improvement.     Having  their  own  burdens  to 
bear  in  this  respect,  the  owners  cannot  be 
sabjected  to  the  discharge  of  similar  bur- 
dens upon  other  properties,  whether  situate 
on  the  same  street  or  in  the  same  neighbor- 
hood.'   The  rule  as  thus  stated  was  reiter- 
ated in  Re  Fifty-fourth  Street,  165  Pa.  8, 
30  Atl.  503, — a  case  of  grading,  paving,  and 
curbing,  where  the  property  assessed  abutted 
on  the  same  street,  but  not  on  the  part  im- 
proved.    It  is  to  be  noticed,  also,  that  it  was 
alleged  on  the  argument  of  that  case  that 
the  only  outlet  for  the  property  was  over 
part  of  the  improvement;  but  this  allega- 
tion was  not  referred  to  in  the  opinion,  as 
it  doubtless  would  have  been  if  the  supreme 
court  had  deemed  it  sufficient  to  distinguish 
the  ease   from  Re  Morewood  Avenue.    The 
order  sustaining  the  exception  to  the  assess- 
ment was  afiirmed  upon  the  ground  that,  as 
the  pr<^>erty  did  not  abut  directly  upon  the 
Une  of  the  improvement,  it  was  not  subject 
to  an  assessment  for  benefits.   Re  Moretoood 
Avenue  has  been  followed,  and  the  principle 
upon  which  it  was  decided  applied  to  sewer 
assessments,  notwithstanding  the  argument 
that  a  public  sewer  is  a  special  benefit  to  all 
the  properties  situate  in  the  same  watershed. 
/&?  Park  Avenue  Senders,  169  Pa.  433,  32  Atl. 
574;    Witman  v.  Reading,  169  Pa.  375,  32 
Atl.  576;  Re  Beechwood  Avenue  Sewer,  170 
Pa.  490,  3G  Atl.  209.     We  may  also  refer  in 
passing  to  the  case  of  Speer  v.  Pittahurg,  166 
Pa.  86.  30  Atl.  1013,  where  it  was  held  that 
the  words,  'majority  in  interest  and  niunbcr 
of  owners  of  property  abutting  on  the  line 
of    the    proposed    improvement*    (act    May 
16,  1801  [Pub.  Laws,  76]  §  9) ,  mean  the  ma- 
jority on   the  portion  of  the  street  to  be 
opened,  and  not  the  majority  on  the  whole 
street.     'Any  other   construction/  said  the 
court,  'would   be  contrary  to  the  letter  as 
well  aa  manifest  spirit  of  the  act.'    Tn  Re 
Verona's  Appeal,  4  Pa.  Super.  Ct.  608,  we  fol- 
lowed the  ruling  in  Re  Morewood  Avenue  and 
applied  it  to  a  case  precisely  like  the  present. 
It  is  vain  to  argue  that  Re  Moretoood  A  venue 
ean  only  be  regarded  as  a  binding  authority 
where  the  proceedings  are  under  the  act  of 
1801.     It  not  only  construes  that  act,  but  it 
also  lays  down  a  general  rule,  based  upon  a 
consideration  of  the  nature  of  local  aBsess- 
mrnts  for  public  improvements,  and  of  the 
limitations  of  the  power  of  the  legislature 
in  that  resrard,  which,  although  the  act  were 
as  broad  in  terms  as  the  act  of  April  1.  1864 
/Pub.  T^aws.  206),  would  defeat  any  assess- 
ment of  nona butting  property  for  paving  or 
seweriner.  or  'other  improvement  of  the  same 
kind.      If  these  cases  are  to  be  distinguished 
from  the  present,  it  must  be  on  some  other 
ground  than  that  the  act  of  1864  authorizes 
such  assessments,  and  that  the  act  of  1891 
does  not. 
48  L.  R.  A. 


"It  is  argued  that  assessments  for  street 
openings  are  in  a  different  class  from  assess- 
ments for  sewers,  and  for  grading,  paving, 
and  curbing,  and  that,  in  laying  down  the 
rule  quoted  at  the  outset  of  this  opinion,  the 
supreme  court  has  no  thought  of  including 
assessments  of  the  former  class.  We  do  not 
think  we  would  be  warranted  in  denying  ap- 
plication of  the  rule  to  the  present  case  upon 
any  such  ^assumption.  The  ruling  was 
made,  said' Mr.  Justice  Green,  'after  much 
deliberation  and  the  most  mature  considera- 
tion.' Re  Fifty-fourth  Street,  166  Pa.  8,  30 
Atl.  503.  And,  whilst  it  is  true  that  all  of 
the  street-opening  cases  were  not  referred  to 
in  the  opinion,  yet  it  is  also  true  that  the 
leading  case  upon  that  subject  was  critically 
examined  and  reviewed.  Speaking  of  that 
case  {Re  Ha/iusock  Street,  18  Pa.  26),  the 
court  said  that  the  constitutional  question 
whether  the  act  was  void  as  to  lots  located 
away  from  the  line  of  the  improvement  was 
neither  discussed  nor  decided;  and,  even  if 
the  case  had  decided  that  such  lots  could  be 
assessed  for  benefits,  it  would  have  to  be  re- 
garded as  practically  overruled  by  the  later 
case  of  Re  Waehington  Avenue,  69  Pa.  352, 
8  Am.  Rep.  255,  in  which  the  question  was 
met  and  decided  the  other  way.  Re  Cheat- 
nut  Avenue,  68  Pa.  81,  and  Re  Main  Street, 
37  Pa.  590,  20  Atl.  711,  were  not  referred  to; 
but,  judging  from  the  reports  of  those  cases, 
the  remark  that  the  constitutional  (juestion 
under  consideration  was  neither  discussed 
nor  decided  would  apply  as  well  to  them  as 
to  the  Hatioook  Street  Case. 

"It  may  be  said  that  the  constitutional 
question  did  not  necessarily  arise  in  the 
Morewood  Avenue  Case.  Possibly  not.  But 
it  was  raised  by  counsel,  and,  after  a  thor- 
ough consideration  of  it,  the  court  decided  it. 
When  liability  of  nonabutting  property  to 
assessment  is  defended  against  upon  consti- 
tutional as  well  as  statutory  grounds,  and 
both  grounds  of  defense  are  held  to  be  good 
by  the  court  of  last  resort,  and  either  of 
those  questions  arises  in  a  later  case,  will 
any  other  state  court  be  justified  in  holding 
that  the  precedent  is  not  ol  binding  author- 
ity in  that  case,  because,  forsooth,  the  de- 
cision might  have  been  based  on  the  other 
ground  exclusively!  We  think  it  more  in 
accordance  with  sound  principle  to  say  that 
the  general  rule  upon  tne  subject  laid  down 
by  the  supreme  court  in  such  a  case  ought 
to  be  followed  by  all  the  other  oourtfe  of  the 
state  until  it  is  modified  or  qualified,  unless 
it  can  be  shown  that  the  particular  case  for 
decision  differs  in  essential  facts,  is  clearly 
not  within  the  reason  of  the  rule,  and  there- 
fore presumably  was  not  intended  to  be  em- 
braced within  the  rule  itself.  Is  this  such 
a  case?  Granting,  for  the  sake  of  the  argu- 
ment, that  it  is  not  within  the  reason  of  the 
first  branch  of  the  rule,  what  is  to  be  said  of 
the  application  of  the  second  branch?  It 
may  well  be  that  the  properties  of  the  excep- 
tants are  enhanced  in  value  by  the  opening 
of  the  street  through  to  Westmoreland 
street;  and,  in  view  of  the  decision  in  the 
Melon  Street  Case,  it  would  seem  inconsis- 
tent to  declare,  as  a  matter  of  law,  that  the 
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additional  mode  of  ingresB  and  egress  that  is 
to  be  given  is  in  no  sense  a  special  benefit. 
But  there  remains  the  objection  that,  by 
•dedication  or  otherwise,  these  properties 
were  made  to  bear  their  full  share  of  the  cost 
of  the  original  improvement.  Can  they  be 
assessed  again  to  pay  the  cost  of  extei^ing 
that  improvement  through  other  properties? 
Can  a  street  be  opened  piecemeal,  and  the 
properties  abutting  on  the  part^first  opened 
he  assessed  for  benefits  to  pay  tlie  cost  of  ex- 
tending the  improvement  a  second  or  a  third 
time?  The  repaying  of  a  street  is,  in  a 
-sense,  a  special  benefit  to  the  properties 
abutting  on  it,  but  it  is  settled  beyond  all 
controversy  that  it  cannot  be  done  at  their 
expense.  Ildmmeti  v.  Philadelphia,  65  Pa. 
146,  3  Am.  Rep.  616;  Williamsport  v.  Beck, 
128  Pa.  147,  18  Atl.  329.  The  same  is  true 
of  the  extension  of  a  pavement.  What  is 
the  distinction?  We  are  unable  to  answer 
these  questions  in  accordance  with  the  appel- 
lant's contention,  and  at  the  same  time  rec- 
oncile the  decision  with  the  rule  laid  down 
in  Re  Morotoood  Avenue^  and  followed  by  us 
in  Verona's  Appeal.  If  that  rule  is  to  be 
modified,  we  do  not  think  it  will  be  done  up- 
on the  ground  that  an  assessment  according 
to  benefits  in  a  grading  and  paving  case  is 
so  different  in  essential  particulars  from  a 
similar  assessment  in  a  street-opening  case 
that  in  tlie  former  case  a  property  abutting 
on  the  street  can  be  assess^  but  once  for  the 
improvement,  whilst  in  the  latter  case  it 
may  be  assessed  and  reassessed  as  often  as 
the  street  is  extended.  It  seems  to  us  that 
the  rule  is  a  general  one,  and  ordinarilv  is 
as  applicable  in  one  case  as  in  the  other. 
Whilst  the  decision  in  the  Melon  Street  Oaae 
does  suggest  a  possible  distinction,  yet  It 
does  not  distinj^uish  the  two  classes  of 
cases  in  every  particular.  If  for  this  or  any 
other  reason  the  rule  is  to  be  modified,  and 
exceptions  recognized,  our  duty  to  wait  un- 
til it  is  done  by  the  supreme  court  is  plain. 
An  opposite  course,  even  if  we  were  disposed 
to  adopt  it,  would  simply  lead  to  confusion. 
We  conclude,  therefore,  that  the  learned 
ludge  of  the  court  below  was  right  in  hold- 
ing that  the  cases  above  cited  were  of  bind- 
ing authority,  and  were  applicable  to  the 
present  case,  notwithstanding  the  fact  that 
the  proceedings  were  under  the  act  of  1864, 
and  not  the  act  of  1891.  This  conclusion 
renders  it  unnecessary  to  express  any  opin- 
ion upon  the  question  as  to  the  authority  of 
the  jury  to  go  on  with  the  proceedings  after 
the  next  term  succeeding  their  appointment, 
without  a  formal  continuance  of  the  order 
made  durin«T  that  term.     Order  affirmed." 

Afessrs.  Jolin  Ii.  Kinsey,  Norris  S. 
Barratt,  and  James  Aloom,  for  appel- 
lant: 

The  legislature  may  in  proceedings  to  open 
a  street  authorize  the  assessment  of  benefits 
asrainst  property  benefited  though  it  does  not 
abut  upon  the  portion  of  the  street  opened. 

In  most,  of  not  all,  of  the  cases  which  de- 
clare the  assessment  of  benefits  invalid,  it 
was  not  because  the  property  was  nonabutr 
ting,  but  because  the  act  of  assembly  did  not 
authorize  such  benefits,  or  the  method  of 
their  assessment  was  illegal,  or  the  improv- 
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ment  was  of  such  a  public  character  that  no 
local  or  special  enhancement  in  value  oc- 
curred to  the  property  assessed. 

Hammett  v.  Philadelphia,  65  Pa.  146,  3 
Am.  Rep.  615;  Noi-wood  v.  Baker,  172  U.  S. 
269,  43  L.  ed.  443,  19  Sup.  Ct.  Rep.  187. 

The  power  to  assess  benefits  originates  in 
the  power  of  taxation. 

Illinois  C.  R.  Co,  v.  Decatur,  147  U.  S.  19S, 

37  L.  ed.  134,  13  Sup.  Ct.  Rep.  293. 

The  act  of  April  1,  1864,  has  always  been 
held  to  authorize  the  assessment  of  benefits 
against  nonabutting,  as  well  as  abutting, 
property. 

Re  Sedgeley  Avenue,  88  Pa.  509 ;  Re  Bote- 
ard  Strest,  142  Pa.  601,  21  Atl.  974;  Be 
Melon  Street,  182  Pa.  397,  38  L.  R.  A.  275, 

38  Atl.  482;  Re  Berks  Street,  12  W.  N.  C.  10; 
Large  v.  Philadelphia,  35  Pa.  231,  note;  Re 
Powelton  Avenue,  1  Legal  6az.  Rep.  112;  Re 
Chestnut  Street,  11  Phila.  411;  R^  Berks 
Street,  16  Phila.  381 ;  Re  Walnut  Street,  28 
W.  N.  C.  51;  -Be  Hansberry  Street,  7  Pa. 
Dist.  R.  606;  Re  Moyer  Street,  6  Phila.  81; 
Re  Chestnut  Avenue,  3  Phila.  265. 

The  act  permits  the  assessment  of  benefits 
against  nonabutting  property. 

Re  Haiusock  Street,^  18  Pa.  26;  Re  Chestnut 
Avenue,  68  Pa.  81 ;  Main  Street,  137  Pa.  590, 
20  Atl.  711. 

To  sustain  the  judgment  of  the  court  below 
that  the  legislature  has  no  authority  to  make 
an  assessment  of  benefits  against  nonabut- 
ting property  is  for  the  court  to  arbitrarily 
determine  that  nonabutting  property  is  not 
specially  benefited  by  the  improvement. 

Re  Mount  Pleasant  Avenue,  171  Pa.  38,  32 
Atl.  1122,  1124;  Re  Melon  Street,  182  Pa. 
397,  38  L.  R.  A.  275,  38  Atl.  482;  M'Masters 
V.  Com.  3  Watts,  292;  Fenelon*s  Petition,  7 
Pa.  173;  Re  Hanoook  Street,  18  Pa.  26;  Com. 
use  of  Pittshurgh  v.  Woods,  44  Pa.  113:  Re 
Fifth  Avenue  Sewer ,  4  Brewst.  (Pa.)  364; 
Re  Berks  Street,  12  W.N.  C.lO;Re  Cheatnuf 
Avenue,  68  Pa.  81 ;  Re  Main  Street,  137  Pa. 
590,  20  Atl.  711. 

In  Kansas  City  v.  Bacon,  147  Mo.  259,  48 
S.  W.  860,  it  was  held  proper  to  assess  bpne- 
fits  for  the  appropriation  of  land  for  a  public 
park  against  all  property  benefited  within 
the  benefit  district. 

The  councils  had  the  right  to  determine 
the  depth  to  which  all  abutting  land  should 
be  assessed  for  an  improvements 

Coates  V.  Norwood,  16  Ohio  C.  C.  196. 

A  special  assessment  may  be  made  on  prop- 
erty benefited  by  the  improvement,  whether 
it  is  abutting  and  contiguous  to  the  improve- 
ment or  not. 

Louisville  d  N.  R.  Co.  v.  East  St,  Ltouis, 
134  111.  656,  25  N.  E.  962;  McCormiok  v.  Om- 
aha, 37  Neb.  829,  56  N.  W.  626. 

A  statute  is  not  unconstitutional  because 
it  authorizes  assessments  upon  property  not 
bordering  on  the  street  to  be  improved,  if  the 
property  is  near  to  and  specially  benefited  by 
the  improvement. 

Ray  V.  Jeffersonville,  90  Ind.  567;  Little 
Rock  V.  Katzenstein,  52  Ark.  107,  12  S.  W. 
198;  Guild  v.  Chicago,  82  III.  472;  Lansing 
V.  TAncoln,  32  Neb.  457,  49  N.  W.  650 ;  25  Am. 
&  Eng.  Enc.  Law,  p.  494. 

Local  assessments  can  be  levied  to  the  ex- 
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tent  of  the  benefit  conferred,  and,  to  that 
extent,  the  legislature  has  authority  to 
authorize  such  an  assessment. 

Bauman  v.  Roas,  167  U.  S.  589,  42  L.  ed. 
288,  17  Sup.  Ct.  Rep.  966;  Seely  v.  Pitta- 
bwrgh,  82  Pa.  360,  22  Am.  Rep.  760;  Michen- 
er  Y.  Philadelphia,  118  Pa.  535,  12  Atl.  174. 

The  dedication  of  a  street  does  not  exempt 
the  propei*ty  from  liability  for  benefits  for 
the  opening  of  the  street. 

State,  Moran,  Prosecutor,  v.  Hudson,  34  N. 
J.  L.  25. 

Messrs.  H.  B.  Gill  and  Charles  Knit- 
tel,  for  appellees: 

The  rule  prohibits  the  assessment  of  bene- 
fits on  nonabutting  property. 


MoreiDood  Avmue,  159  Pa.  20,  28  Atl.  123, 
132;  Re  Park  Avenue  Sewers,  169  Pa.  433,  32 
Atl.  574;  Witman  v.  Reading,  169  Pa.  375, 
32  Atl.  676;  Re  Beechtcood  Avenue  Sewer, 
179  Pa.  490,  36  AU.  209;  Re  Fifty-fourth 
Street,  166  Pa.  8,  30  Atl.  503;  Verona's  Ap-^ 
peal,  4  Pa.  Super.  Ct.  608. 

Per  Curiam: 

We  quite  agree  with  the  court  of  quarter 
sessions  and  the  superior  court  in  their  dis- 
position of  this  case.  The  opinion  of  the* 
court  is  so  thorough  and  exhaustive,  and  so 
entirely  correct,  that  we  can  add  nothing  to 
it. 

We  affirm  the  order  of  the  court  below  up- 
on the  opinion  of  the  Superior  Court. 


MASSACHUSETTS  SUPREME  JUDICIAL  COURT. 
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1.  Ab  aBMesament  of  an  annual  charffa 
for  tbe  noe  of  a  common  ae^rer  under 
Pnb.  Stat.  chap.  50,  ff  1-3,  authorizing  Just 
and  equitable  annual  charges  or  rents  for  the 
nae  of  such  sewers  to  be  paid  by  eyeryone  who 
eaters  his  sewer  into  the  coDinx>n  sewer,  is 
not  unconstitutional  because  of  the  fact  that 
the  person  assessed  therefor  had  previously 
paid  part  of  the  cost  of  building  the  sewer, 
if  the  assessment  for  its  use  is  proportional 
to,  and  not  In  excess  of,  the  benefits  received 
therefrom. 

B.  An  ordinance  llxinv  tbe  rate  per 
tboasand  ffallona  to  be  paid  for  discharg- 
ing a  sewer  from  private  premises  into  a 
common  sewer  Is  not  Invalid  for  failure  to 
provide  for  a  hearing  on  the  question  as  to 
the  rate  to  be  fixed,  although  there  Is  a  mere 
possibility  that  the  rate  fixed  may  In  fact 
exceed  the  benefit  received. 

(January  30,  1900.) 

PETITION    for    a    writ   of    certiorari    to 
quash  an  assessment  of  annual  charge 
for  use  of  a  sewer.     Denied. 
The  facts  are  stated  in  the  opinion. 
Mr.  W.  H.  Carson  in  propria  persona, 
Mr,  F.  M.  Bixby,  for  respondents: 
It  has  always  been  recognized  that  cities 
have  the  right  to  charge  for  water  supplied 
by  tiiem  to  its  takers. 
Parker  v.  Boston,  1  Allen,  361. 
Why  is  it  not  as  legal  to  charge  for  dis- 
posing of  it? 

Holmesy  Ch.  J.,  delivered  the  opinion  of 
tbe  court: 
This  is  a  petition  for  a  writ  of  certiorari 

Nom. — As  to  effect  of  previous  payment  of 
ssaessment  on  liability  for  a  new  assessment, 
»e  also  Be  Orkney  Street  (Pa.)  ante,  274,  and 
fthjtnote  thereto. 
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for  the  purpose  of  quashing  the  assessment 
of  an  annual  charge  for  the  use  of  a  common 
bewer.  The  assessment  was  authorized  by 
Stat  1892,  chap.  245,  §  1,  and  by  an  ordi- 
nance in  pursuance  of  that  section.  It  is  ob- 
jected that  both  statute  and  ordinance  are 
unconstitutional. 

By  the  statute,  the  city  council  of  any  city 
except  Boston,  or  a  town  with  sewers  laid 
out  under  Pub.  Stat.  chap.  60,  §§  1-3,  or 
with  a  system  of  sewerage  under  9  7,  may 
establish  jubt  and  equitable  annual  charges 
or  rents  for  the  use  or  such  sewers,  to  be  paid 
by  everyone  who  enters  his  sewer  into  the 
common  sewer,  llie  ordinance  charges  for 
"uimietered"  water  service  $8,  and  for  "me- 
tered" water  service  30  cents  per  thousand 
gallons  of  sewage  delivered  to  the  sewer,  but 
no  charge  to  be  less  than  .$8,  subject  to  cer- 
tain possible  discounts.  It  is  argued  that 
the  statute  is  subject  to  the  objections  which 
prevailed  in  Sears  v.  Boston  Street  Cojnrs. 
173  Mass.  350,  53  N.  E.  876,  that  the  charge 
is  a  tax  which  properly  should  be  borne  by 
the  public  generally,  and  that  there  are  no 
provisions  for  a  hearini?. 

We  are  of  opinion  that  the  petitioner  re- 
ceived special  benefit  for  which  he  might  be 
charged,  and  that  this  case  is  free  from  the 
olenients  which  in  Sears  v.  Boston  Street 
Comrs.  led  to  the  conclusion  that  the  pe- 
titioner was  assessed  without  regard  to  the 
benefits  received  by  him.  No  one  denies  that 
it  was  a  special  benefit  to  the  petitioner  to 
have  a  sewer  built  in  front  of  his  land.  That 
benefit  was  the  probability  that  the  sewer 
would  be  available  for  use  in  the  future.  But 
the  city,  by  building  it  and  receiving  a  part 
of  the  cost  from  the  petitioner,  did  not  im- 
pliedly bind  itself  or  the  general  taxes  that 
the  sewer  should  be  maintained  forever,  and 
that  the  petitioner  should  be  at  liberty  to  use 
it  free  of  further  expense.  If  building  a 
sewer  was  a  special  benefit,  keeping  the 
sewer  in  condition  for  use  by  such  lurther  ex- 
penditure as  was  necessary  was  a  further 
special  benefit  to  such  as  used  it. 

The  charge  allowed  by  the  act  is  a  charge- 
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for  using  the  sewer, — a  benefit  distinct  from 
that  originally  conferred  by  building  it.  By 
the  statute,  the  charge  must  be  a  "just  and 
equitable"  charge.  These  words  have  been 
held  insufficient  to  save  the  constitutionality 
^f  a  statute  in  State,  New  Brunswick  Rubber 
Co.,  Prosecutor,  v.  Commissioners  of  Streets 
and  Scioers,  38  N.  J.  L.  190,  20  Am.  Rep.  380, 
and  in  Barnes  v.  Dyer,  56  Vt.  469.  But  the 
facts  of  those  cases  were  too  diflFerent  to 
make  them  conclusive.  Here  the  words  are 
applied  solely  to  those  who  actually  use  the 
•sewer.  Therefore  the  benefit  to  the  parties 
assessed  is  established.  The  assessment,  in 
•order  to  be  equitable,  must  be  proportional 
:to  the  benefit,  and  not  in  excess  of  it.  The 
vords  in  this  connection  sufficiently  express 
an  intent  to  confine  the  charge  within  oon- 
stitutional  limits.  They  are  so  construed 
by  the  ordinance;  for  by  the  ordinance  the 
charge  is  in  proportion  to  the  extent  of  the 
uee,  which  is  a  reasonable  way  of  estimating 
the  extent  of  the  benefit  received.  See 
Parker  v.  Boston,  1  Allen,  361,  367.  There 
is  no  charge  unless  the  sewer  is  used.  The 
charge  to  the  plaintiff  was  $42.53,  and  there- 
fore, under  the  terms  of  the  ordinance  which 
we  have  stated,  must  have  been  determined 
by  meter. 

It  is  said  that  there  is  no  provision  for  a 
hearing.  But,  under  the  ordinance,  the  only 
questions  are  whether  the  petitioner's  sewer 
enters  the  common  sewer,  and  what  amount 
of  sewage  is  shown  by  the  meter  readings  to 
have  been  delivered  to  the  sewer.  If  the 
petitioner  wished  to  be  heard  on  either  of 
these  facts,  no  doubt  he  could  resort  to  the 
courts.  On  the  rate  per  thousand  gallons 
fixed  by  the  ordinance,  he  was  not  entitled 
to  be  heard.  So  far  as  appears,  if  he  is  dis- 
satisfied with  the  rate,  he  is  not  obliged  to 
use  the  sewer.  But  if  he  were  compelled  by 
law  to  use  it,  and  to  pay,  as  now,  for  the  use 
(Stat.  1890,  chap.  132),  and  recognizing,  *is 
we  must,  the  possibility  that,  in  spite  of  the 
meaning  which  we  attribute  to  the  statute, 
the  rate  fixed  by  the  ordinance  might  be  in 
excess  of  the  benefit  received,  still,  in  our 
opinion,  the  act  and  ordinance  would  be  valid 
notwithstanding  that  mere  possibility,  in 
the  absence  of  any  allegation  that  the  rat/C 
fixed  did  exceed  in  fact  the  benefit  received. 
In  cases  of  this  sort,  the  petitioner  has  no 
right  of  appeal  to  a  jury.  Howe  v.  Cam- 
bridge, 114  Mass.  388.  The  final  decision 
must  be  somewhere,  and  may  as  well  be  left 
to  the  city  council  as  to  anyone.  New  Lon- 
don Northern  R,  Co,  y.  Boston  d  A.  R.  Co. 
102  Mass.  386-388.  If  it  is  left  to  them, 
they  are  not  obliged  to  hear  the  several  par- 
ties who  may  be  affected  before  fixing  a  gen- 
eral rate.  Clearly,  the  rate  might  have  been 
fixed  by  the  legislature  without  a  hearing. 
Parsons  v.  District  of  Columbia,  170  U.  S. 
45,  42  L.  ed.  943,  18  Sup.  Ct.  Rep.  521.  And 
whatever  differences  there  may  be  between 
the  legislature  of  the  state  and  inferior,  al- 
though legislative,  bodies,  in  cases  where 
particular  property  is  to  be  valued,  still, 
when  a  uniform  and  self-adjusting  rate  is 
adopted,  under  which  no  question  as  to  pro- 
portion can  arise,  or  any  other  question  ex- 
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cept  the  general  one  whether  the  rate  is  high, 
we  are  of  opinion  that  the  legislature  has 
power  to  authorize  a  city  council  to  deter- 
mine that  question,  as  it  has  done  here. 
United  States  v.  New  Orleans,  98  U.  S.  381, 
25  L.  ed.  226;  Railroad  Commission  Cases, 
116  U.  S.  307,  sub  nam.  Stone  v.  Farmers' 
Loan  d  T,  Co,  29  L.  ed.  636,  6  Sup.  Ct,  Rep. 
334,  388,  1191;  Spencer  v.  Merchant,  125  U. 
S.  345,  356,  31  L.  ed.  763,  767,  8  Sup.  Ct.Rep. 
921 ;  Chicago,  M,  rf  St,  P.  R,  Co,  v.  Minne- 
sota, 134  U.  S.  418,  459.  33  L.  ed.  970,  982. 
3  Inters.  Com.  Rep.  209,  10  Sup.  Ct.  Rep. 
462,  702 ;  Reagan  «r.  Farmers*  Loan  d  T.  Co. 
154  U.  S.  362,  394,  38  L.  ed.  1014,  1022,  4  In- 
ters. Com.  Rep.  500,  14  Sup.  Ct.  Rep.  1047. 
See,  further,  Leominster  v.  Conant,  139 
Mass.  384,  2  N.  E.  690. 

If,  under  the  pretense  of  fixing  an  equi- 
table rate,  the  ordinance  should  do  what 
amounted  to  the  .taking  or  destruction  of 
property,  very  possibly  that  might  afford  a 
ground  for  judicial  interference,  as  in  other 
cases  where  the  legislature  fixes  rates. 
Smyth  V.  Ames,  109  U.  S.  466,  42  L.  ed.  819, 
18  Sup.  Ct.  Rep.  418;  St.  Louis  &  8,  F.  R. 
Co.  V.  Oilh  156  U.  S.  649,  39  L.  ed.  567,  15 
Sup.  Ct.  Rep.  484;  Chicago,  M,  d  St,  P.  R. 
Co.  V.  Minnesota.  134  U.  8.  418,  33  L.  ed. 
970,  3  Inters.  Com.  Rep.  209,  10  Sup.  Ct.  Rep. 
462,  702.  See  PcM'ker  v.  Boston,  1  Allen, 
301. 

Petition  denied. 


Hannah  A.  FITZPATRICK 

V, 

Annie  B.  WELCH. 
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1.  Ordlnarr  care  !■  not  tbe  full  meas- 
ure of  tlie  duty  of  one  who  arranges  a 
roof  and  gutter  In  such  a  way  that  the  first 
will  collect  water  and  the  second  discharge  it 
through  an  aperture  upon  a  neighbor's  land. 

2.  One  %vbo  causes  tl&e  fall  of  a  -v^all 
on  a  neiicbbor's  land  by  allowing  water 
collected  from  a  roof  to  be  discharged  through 
an  aperture  in  a  gutter  upon  the  other'a 
land  is  not  relieved  from  liability  for  the  dam- 
age  because  of  the  fact  that  the  wall  was  not 
well  constructed. 

(June  80.  1899.) 

EXCEPTIONS  by  defendant  to  rulings  of 
the  Superior  Court  for  Suffolk  County 
made  during  the  trial  of  an  action  to  re 
cover  damages  for  the  unlawful  cast  in  <▼  of 
water  upon  plaintiff's  land  which  resulted 
in  a  verdict  in  plaintiff's  favor.     Overruled, 

The  facts  are  stated  in  the  opinion. 

Mr.  M.  F.  Farrell  for  defendant. 

Mr.  W«  Frederick  Kimball,  for  plain- 
tiff: 

No  roan  has  a  right  so  to  construct  hi«; 
roof  that  it  will  discharge  upon  his  nei^rh- 
bor's  land  water  which  would  not  naturally 


Note. — As  to  liability  for  injury  by  surface 
water,  see  Tremont,  E.  &  M.  Valley  R.  Co.  v. 
Harlin  (Neb.)  86  L.  R.  A.  417. 
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fall  there,  or  to  caiue  the  water  which  col- 
lects on  his  roof  in  rain  or  snow  to  be  dis- 
charged upon  his  neighbor's  land  either  in  a 
current,  stream,  or  drops.  A  roof  is  a  non- 
Mtural  or  artificial  structure  for  the  con- 
venience of  its  owner,  and  the  owner  allow? 
the  water  to  collect  thereon  at  his  peril,  and 
if  it  flows  upon  the  land  or  structure  of  his 
neighbor,  the  owner  of  the  roof  is  liable  for 
all  damage. 

Shipley  ▼.  Fifty  Associates,  106  Mass.  194 ; 
Wasbb.  Easero.  390;  Reynolds  ▼.  Clarke,  2 
Ld.lUym.  1399;  Martin  v.  £fimp8on,  6  Allen, 
102;  Fletcher  v.  Rylands,  L.  R.  1  Exch.  265; 
Gould,  Waters.  2d  ed.  §  293,  p.  551;  Copper 
y.  Dolvin,  G8  Iowa,  757,  56  Am.  Rep.  872,  28 
X.  W.  59;  1  Wood,  Nuisances,  fS  96-111 
And  csLSQs  cited. 

The  owner  of  the  roof  is  liable,  although 
the  neighbor's  wall  upon  which  the  water  fell 
vras  not  well  built. 

(huld  V.  McKefina,  86  Pa.  297,  27  Am. 
Rep.  705. 

Holmes,  J.,  delivered  the  opinion  of  the 

«urt: 

The  plaintiiT's  case  was  that  water  flowing 
from  the  roof  of  the  defendant's  stable  into 
a  gutter  along  the  side  of  the  stable  was  dis- 
charged upon  the  plaintiff's  land  in  large 
qtmntities  through  an  aperture  in  the  gutter, 
and  thus  did  the  damage  for  which  suit  is 
brought.  If  these  were  the  facts,  a  ruling 
tliat  the  defendant  was  bound  to  use  only  or- 
dinar}'  care  properly  was  refused. 

One  who   arranges  a  roof  and  gutter   in 
such  a  way  that  the  first  will  collect  water, 
and  the  second  manifestly  will  discharge  it 
upon  a  neighbor's  land  unless  prevented,  has  \ 
notice  that  he  threatens  harm  to  his  neigh- 


bor of  a  kind  ^ich  the  law,  in  its  adjust- 
ment of  their  conflicting  interests  does  not 
permit  him  knowingly  to  inflict.  Bates  v. 
Westborough,  151  Mass.  174,  181,  7  L.  R.  A. 
156,  23  N.  E.  1070.  The  danger  is  so  mani- 
fest, so  constant,  and  so  great  that  although, 
no  doubt,  a  possibility  of  harm  does  not  al- 
ways require  more  than  the  exercise  of  or- 
dinary care  to  prevent  it  {Quinn  v.  Crim- 
mings,  171  Mass.  255,  42  L.  R.  A.  101,  50  N. 
E.  024),  and  although  in  some  states  only 
ordinary  care  is  required  in  cases  like  this 
( L'nOericood  v.  Waldron,  33  Mich.  232,  238, 
239 ;  Garland  v.  Totcne,  55  N.  H.  55,  20  Am. 
Rep.  164),  the  requirement  here  and  else- 
where is  higher,  and  sometimes  is  stated  as 
absolute,  to  prevent  at  one's  peril  the  harm 
from  coming  to  pass  {Shipley  v.  Fifty  Asso- 
ciates, 106  Mass.  194,  199;  Jutte  v.  Hughes, 
67  N.  Y.  267,  272). 

If  the  defendant  is  liable,*  she  is  liable  for 
damage  to  artiflcial  structures  upon  the 
plaintiff's  land  (Copper  v.  Dolvin,  68  Iowa, 
757,  56  Am.  Rep.  872,  28  N.  W.  59;  Martin 
V.  Simpson,  6  Allen,  102,  105;  and  cases  be- 
low) :  and,  if  the  discharge  of  water  caused 
the  wall  to  fall,  she  is  liable  for  it,  whether 
the  wall  was  well  constructed  or  not.  The 
request  which  was  refused  would  have  ex- 
onerated the  defendant  if  the  wall  was  ill 
constructed,  even  though  the  bad  construc- 
tion did  not  contribute  to  the  damage.  It  is 
not  necessary  to  consider  this  question  more 
nicely,  as  it  appears  that  full  instructions 
were  given,  and  the  only  exception  is  to  the 
refusal  of  the  defendant's  request.  Under- 
wood V.  XValdron,  33  Mich.  232,  236,  237; 
Oould  V.  McKenna,  86  Pa.  297,  27  Am.  Rep. 
705. 

Exceptions  overruled. 


MISSOURI  SUPREME  COURT.     (In  Banc.) 


«E.\BOARD  NATIONAL  BANK  of  New 
York.  Assignee  of  Barber  Asphalt  Paving 
Company,  Appt,, 

V. 

Frederick  WOESTEN  et  al,,  Respts. 

(147  Mo.  467.) 

ts  The  eoBBtmctfon  of  a  street,  and  its 
■laintenance  for  m  term  of  years  at  a 

fsmt  sufDcIent  to  preserve  good  work  and  good 
material  from  becoming  Imperfect  from  Dat- 
oral  and  unavoidable  causes,  may  be  included 
In  a  single  contract  by  a  municipality  having 
complete  control  over  the  construction  and 
repair  of  Its  streeta  where  the  object  is  to 
obrAin  a  better  quality  of  construction,  al- 
tbdigh  the  charter  provides  for  letting  the 
contract  for  "repairs"  to  the  lowest  bidder, 
which  are  to  be  paid  for  out  of  the  general 
fund,  while  the  cost  of  construction  is  to  be 
charged  on  adjoining  property. 
Jl  Tliat  the  prfee  for  malntenaiioe  of  a 
pavemeat    la    belovr  what  would   be 


fair  com  pen  aat  Ion  for  the  work  is  not  snf- 
ncient  to  avoid,  In  favor  of  the  abutting  own- 
er, a  contract  covering  its  construction  and 
maintenance,  under  a  charter  requiring  the 
city  to  pny  for  maintenance  and  the  abutting 
owner  for  construction,  where  there  Is  noth- 
ing to  show  that  the  contract  price  for  con- 
struction is  not  fair  and  reasonable,  and  the 
contract  is  in  fact  but  for  a  single  work, — 
that  of  construction  with  a  guaranty  of  en- 
durance. 

8.  The  fraud nlent  pnrpoae  of  the  pub- 
lic antliorltlea  In  llxinar  the  minimum 
price  to  be  paid  for  maintaining  at  public 
expense  a  pavement  constructed  at  the  ex- 
pense of  the  abutting  owner,  both  of  which 
items  are  Included  In  a  single  contract,  so  low 
that  an  unlawful  burden  will  be  cast  on  the 
abutting  owner,  will  not,  after  the  comple- 
tion of  the  pavement,  defeat  the  contractor's 
right  to  recover  on  the  tax  billtf,  unless  he 
participates  in  the  fraud. 

4.  An  nndertaklnsr  to  maintain  a  new 
pavement  for  a  series  of  years,  required  as 
a  guaranty  of  the  perfection  of  the  work.  Is 


Nora. — As  to  provision  for  repairs  In  con- 
tract for  street  Improvement,  see  note  to  Port- 
Isjid  V.  Portland  Bituminous  Paving  &  Improv. 
Co.  (Or.)  44  L.  R.  A.  627;  also  Robertson  v. 
48  L.  R.  A. 


Omaha  (Neb.)  44  L.  R.  A.  534  ;  and  State  cup  rel. 
Wilson  V.  Trenton  (N.  J.)  44  L.  R.  A.  540.  See 
also  the  case  of  Barber  Asphalt  Paving  Co.  ?. 
Hezel  (Mo.)  post,  285.  , 
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not  a  contract  for  repairs  within  the  meaning 
of  a  statute  requiring  contracts  for  repairs 
to  be  let  to  the  lowest  bidder. 

(December  24.  1898.) 

iGantt,  CK  J,,  and  Burgess,  J.,  dissent.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  the  City  of  St. 
Louis  in  favor  of  defendants  in  a  proceeding 
brought  to  enforce  a  street-paving  assess- 
ment.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Boyle,  Priest,  A  LehmanA,  for 
appellant: 

Whenever,  in  the  judgment  of  its  oflScers 
having  that  matter  in  charge,  it  is  expedient 
and  wise  to  reconstruct  a  street,  even  if  it 
has  been  constructed  and  reconstructed,  it 
may  again  reconstruct  and  tax  the  expense 
thereof  against  the  property. 

McConnack  v.  Patohin,  53  Mo.  33,  14  Am. 
Rep.  440;  Fwrrar  v.  Bt.  Louis,  80  Mo.  379. 

The  effect  of  the  mode  of  letting  adopted, 
in  addition  to  insuring  careful,  honest,  faith- 
ful, and  efficient  work  in  reconstructing,  is 
to  protect  the  property  owners  from  the  more 
costly  improvement  of  a  reconstruction  in 
the  near  future. 

There  is  no  fraud  charged  against  either 
the  contractor  or  the  board  of  public  im- 
provements. How,  then,  have  the  defendants 
suffered  a  wrong? 

Morse  v.  West  Port,  110  Mo.  509,  19  S.  W. 
831 ;  Gibson  v.  Ovoens,  115  Mo.  267.  2i  S.  W. 
1107. 

Messrs.  Hiram  J.  OroTer  and  Denis 
DeToy,  for  respondents: 

The  general  provisions  of  §  642,  Revised 
Ordinances  of  the  city  of  St.  Louis,  direct- 
ing reconstruction  of  streets  and  the  main- 
tenance of  all  streets  so  reconstructed,  to  be 
let  together,  are  absolutely  null  and  void. 

Sieckert  v.  East  Saginaw,  22  Mich.  104; 
Dallas  V.  Ellison,  10  Tex.  Civ.  App.  28,  30  S. 
W.  1128;  Cooper  v.  Freeman  Lumber  Co.  61 
Ark.  36.  31  S.  W.  981,  32  S.  W.  494;  Wclty, 
Assessments,  §  519;  Galbreath  v.  Newton,  30 
Mo.  App.  398;  Coke,  Third  Inst.  p.  181;  2 
Robinson,  Patents,  §  9;  2  Cooky's  Bl.  Com. 
3d  ed.  p.  159;  Mo.  Rev.  Stat.  1889,  §  6561. 

Neither  the  state  nor  any  subdivision 
thereof  can  lawfully  agree  to  pay  public 
money  to  a  monopoly  whose  existence  is  pro- 
hibited by  the  laws  of  the  state. 

People  V.  North  River  Sugar  Ref.  Co.  121 
N.  Y.  582,  -9  L.  R.  A.  33,  24  N.  E.  834;  Texas 
Standard  Oil  Co.  v.  Adoue,  83  Tex.  650,  15 
L.  R.  A.  598,  19  S.  W.  274,  279;  Nester  v. 
Continental  Brewing  Co.  2  Pa.  Dist.  R.  177; 
Vxilcan  Powder  Co.  v.  Hercules  Powder  Co. 
96  Cal.  516,  31  Pac.  581;  Warren  v.  Barber 
Asphalt  Paving  Co.  115  Mo.  578,  22  S.  W. 
490;  Re  Mcmhattan  Sav.  Inst.  82  N.  Y.  142; 
Sterling  v.  Oali,  117  111.  20,  7  N.  E.  471; 
Kankakee  v.  Potter,  119  111.  324,  10  N.  E. 
212;  Levy  v.  Chicago,  113  111.  650;  Labs  v. 
Cooper,  107  Cal.  656,  40  Pac.  1042. 

It  was  unlawful  for  the  board  to  advertise 
and  let  together  in  one  contract  and  to  the 
same  contractor  the  contract  for  reconstruc- 
tion a^  maintenance. 
48L.  R.  Au 


Brown  v.  Jenks,  98  Cal.  10,  32  Pac  701; 
People  ex  rel.  Hall  v.  Maker,  56  Hun,  81,  9 
N.  Y.  Supp.  94;  Schenectady  v.  Union  Col- 
lege, 66  llun,  179,  21  N.  Y.  Supp.  147;  Iril- 
more  v.  Vtica,  131  N.  Y.  27,  29  N.  E.  841. 

Maefarlane,  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  to  recover  the  amount  of 
a  special  tax  bill  assessed  against  the  prop- 
erty of  defendants  in  favor  of  the  Barber 
Asphalt  Company,  and  assigned  to  plaintiif. 
The  petition  charges  that  the  assessment 
was  made  pursuant  to  authority  of  ordinance 
No.  16,943,  approved  November  26,  1893, 
which  provides  for  the  reconstruction  of 
Grand  avenue,  upon  which  defendants'  said 
property  abuts.  The  answer  is  in  the  nature 
of  a  cross  bill  in  equity.  It  sets  out  in  de- 
tail the  provisions  of  the  charter  of  the  city 
of  St.  Louis,  the  general  ordinance  providing 
for  the  construction  and  reconstruction  of 
streets,  and  the  proceedings  under  which  the 
improvement  of  Grand  avenue  was  made,  it 
charges  that  for  various  specified  reasons, 
which  will  be  stated  in  the  opinion,  the  or- 
dinances, contract,  and  tax  bill  are  null  and 
void,  and  prays  that  the  tax  bill  be  set  aside. 
The  reply  is,  in  effect,  a  general  denial  of 
the  new  matter  charged  in  the  answer. 

The  case  was  tried  upon  the  facta,  most  of 
which  were  agreed  upon.  Judgment  was  for 
defendants,  and  plaintiff  appealed  to  the  Su 
Louis  court  of  appeals,  where  it  was  af- 
firmed on  authority  of  the  decision  of  this 
court  in  the  case  of  Verdin  v.  St.  Louis,  IS\ 
Mo.  32,  33  S.  W.  480,  and  30  S.  W.  52.  Aft- 
erwards, on  motion  for  a  rehearing,  tlie  ap- 
peal was  certified  to  this  court,  144  Mo.  407, 
46  S.  W.  201,  on  account  of  a  supposed  con- 
flict between  that  decision  and  the  later  de- 
cision in  the  case  of  Barber  Asphalt  Paving 
Co.  V.  Oilman,  137  Mo.  543,  38  S.  W.  458. 

The  following  is  a  summary  of  the  charter 
provisions,  the  ordinances,  and  proceedings 
under  which  the  improvement  of  Grand  av^ 
nue,  which  resulted  in  the  tax  bill,  was  made, 
as  the  same  appears  from  the  agreed  state- 
ment of  facts  and  from  the  evidence: 

Section  27,  art.  6,  of  the  charter  provides: 
"The  assembly  shall  have  no  power  directly 
to  contract  for  any  public  ^ork  or  improve- 
ment, or  repairs  thereof,  contemplated  by 
this  charter,  or  to  fix  the  price  or  rate  there- 
for; but  the  board  of  public  improvement* 
shall,  in  all  cases,  except  in  caae  o»f  neces- 
sary repairs  requiring  prompt  attention, 
prepare  and  submit  to  the  assembly  esti- 
mates of  costs  of  any  proposed  work,  and. 
under  the  direction  of  the  ordinance,  shall 
advertise  for  bids,  as  provided  for  purchases 
by  the  commissioner  of  supplies,  and  let  out 
said  work  by  contract  to  the  lowest  respon- 
sible bidder  subject  to  the  approval  of  the 
council.  Any  other  mode  of  letting  out  work 
shall  be  held  as  illegal  and  void." 

Section  18  of  said  article  6  requires  "the 
repairs  of  all  streets"  to  be  paid  for  out  of  the 
general  revenue  of  the  city,  and  the  paWng 
of  all  streets  to  be  "charged  upon  the  adjoin- 
ing property  as  a  special  tax,"  not  exceed- 
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ioff  tilt  amount  of  25  per  cent  of  its  assessed 
nuue. 

By  S  26«  art.  3,  the  mayor  and  assembly 
are  given  the  most  ample  power  and  control 
over  the  streets  of  the  city,  and  general  au- 
thority to  construct,  pave,  and  keep  them  in 
repair. 

General  ordinance  564  (  the  same  as  54£, 
considered  in  the  Verdin  Case)  provides,  in 
detail,  for  letting  contracts  for  street  con- 
struction, and  for  what  the  contract  shall 
require.  Among  other  matters,  it  provides: 
''VMienever  a  street  is  to  be  improved,  either 
on  the  motion  of  the  board  of  public  im- 
provements or  on  petition  of  tlie  adjoining 
property  owners,  tlie  board  off  public  im- 
provemedts  may  submit  to  the  municipal  as- 
sembly a  bill  for  letting  in  one  contract  the 
work  of  constructing  or  reconstructing  such 
street  and  of  maintaining  it  in  good  condition 
for  a  term  of  years ;  and  after  such  bill  has 
become  a  law  the  board  of  public  improve- 
ments shall  advertise  for  proposals  includ- 
ing the  construction  or  reconstruction  and 
maintenance  under  the  same  regulations  as 
are  provided  for  the  improvement  of  streets; 
but  the  advertisement  shall,  in  addition  to 
what  is  prescribed  for  other  street  improve- 
ments, state  the  term  during  which  the  street 
is  to  be  maintained  in  good  condition."  It 
requires  further:  "The  contract  shall  pro- 
vide that  the  obligation  of  the  contractor  to 
maintain  the  streets  in  good  condition  shall 
commence  one  year  after  the  completion  and 
acceptance  of  the  work  of  construction  or 
reconstruction,  and  the  contract  price  shall 
be  paid  semiannually  out  of  the  city  treas- 
ury, on  the  certificate  of  the  street  commis- 
sioner that  the  work  has  been  performed  in 
accordance  with  the  contract  and  specifica- 
tions." 

In  canvassing  the  proposals,  the  lowest  bid 
is  required  to  be  ascertained  "by  taking  the 
aggregate  amount  of  the  cost  of  construction 
or  reconstruction,  as  the  case  may  be,  and 
the  total  cost  of  maintenance,  for  the  term 
of  years  designated  by  the  ordinance." 

The  board  of  public  improvement  sub- 
mitted to  the  assembly,  and  that  body  passed 
and  the  mayor  approved,  a  special  ordinance 
(No.  16,942)  for  the  improvement  of  Grand 
avenue  between  8t.  Louis  avenue  and  Mont- 
gomery street  Section  1  of  this  ordinance 
directs  the  board  of  public  improvements  to 
cause  Grand  avenue,  from  St.  Louis  avenue 
to  Montgomery  street,  to  be  reconstructed 
with  the  best  quality  of  Trinidad  Lake  as- 
phalt, and  to  contract  for  the  maintenance 
thereof  for  a  period  of  nine  years,  commenc- 
ing one  year  after  the  work  of  reconstruc- 
tion is  completed  and  accepted.  Sections  2 
and  3  recited  the  specifications,  and  are  un- 
important in  this  contest.  Section  4  pro- 
vides for  a  Hen  for  the  cost  of  reconstruction 
against  abutting  property.  Section  5  makes 
an  appropriation  for  the  cost  of  reconstruc- 
tion above  25  per  cent  of  the  assessed  value 
of  the  abutting  property;  while  §  6,  the 
last  of  the  ordinance,  makes  an  appropria- 
tian,  in  general  terms,  out  of  a  fund  set 
48L.R.  A. 


apart     for     street     repairs — ^"reconstructed 
streets" — for  the  cost  of  maintenance. 

Pursuant  to  the  mandate  of  this  ordi- 
nance, the  board  of  public  improvements  ad- 
vertised to  let  the  authorized  work  to  bidders 
under  letting  notice  No.  3,844,  "for  recon- 
structing, with  best  quality  of  Trinidad  Lake 
asphalt,  Grand  avenue,  from  St.  Louis  ave- 
nue to  Montgomery  street,  and  for  the  main- 
tenance of  the  same.  Deposit  required  .'^^43.'). 
The  street  to  be  maintained  in  good  condition 
for  a  term  of  nine  years,  beginning  one  year 
after  the  completion  and  acceptance  of  the 
work.  Bond  for  $5,910  must  be  given  for 
the  maintenance  in  addition  to  the  bond  for 
reconstruction  when  contract  is  executed. 
.  .  .  Plans,  specifications,  and  forms  of 
contract  may  be  seen  at  the  office  of  the  street 
commissioner."  In  response  to  this  adver- 
tisement, there  was  but  one  bidder,  either 
for  the  work  of  reconstruction  or  the  main- 
tenance, who  was  the  Barber  Asphalt  Paving 
Company.     Its  bid  was  as  follows: 

Taking  up  old  roadway $  1,379  00 

New  6"  curbing 1,680  00 

Old  curbing  reset 10  00 

Asphalt  pavement  on  6"^  concrete     11,820  00 
Maintenance  per  annum 1,773  00 

Totol $16,662  00 

Pursuant  to  this  bid,  the  work  was  let 
to  the  Barber  Asphalt  Paving  Company,  and 
the  contract  entered  into  under  date  of  Feb- 
ruary 9,  1893.  The  contract  is  very  elab- 
orate in  the  specifications  of  the  required 
work,  following  the  requirements  of  §  564. 
The  contract  contains  this  agreement  in  re- 
gard to  maintenance:  "The  said  the  Barb- 
er Asphalt  Paving  Company,  party  of  the 
first  part,  expressly  guarantees  to  maintain 
at  grade  and  surface  in  good  order  the  afore- 
said work  of  reconstruction,  for  the  full 
period  of  nine  years,  commencing  one  year 
after  the  said  work  of  reconstruction  is  com- 
pleted and  accepted,  and  binds  himself,  his 
heirs  and  assigns,  to  make  all  repairs  which 
may,  from  any  imperfection  in  said  work  or 
materials,  become  necessary  within  that 
time;  and  the  party  of  the  first  part  shall, 
whenever  notified  by  the  street  commissioner 
that  repairs  are  required,  at  once  make  such 
repairs,  at  his  own  expense." 

It  appears  from  the  evidence  that,  prior 
to  1883,  the  durability  of  new  pavements 
was  unsatisfactory,  and  the  board  concluded 
that  a  remedy  could  be  secured  by  including 
in  the  contracts  a  requirement  that  the  con- 
tractor should  maintain  his  work  for  a  term 
of  years.  In  order  to  enforce  this  remedv, 
the  assembly,  in  1883,  passed  an  ordinance 
which  is  now  §  564  of  the  general  ordinances 
of  the  city.  Since  the  adoption  of  this  ordi- 
nance, all  contracts  for  construction  and  re- 
construction of  streets  has  contained  a  main- 
tenance clause  similar  to  the  one  found  in 
this  contract,  and  all  contracts  have  been  let 
in  the  manner  required  by  the  ordinance. 
The  evidence  shows  that  there  was  an  un- 
written agreement  or  understanding  among 
the  members  of  uie  board  of  public  improve- 
ments  that  no  bid  for  maintenanoe  should 
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be  accepted  which  was  in  excess  of  60  cents 
per  square  per  annum.  This  rule  was  never 
promulgated  by  an  order  of  the  board  or  put 
upon  record  in  any  form,  but  was  an  unwrit- 
ten rule,  which  was  uniformly  enforced. 
There  was  no  direct  evidence  that  the  con- 
tractors were  notified  of  this  rule,  but  as  bids 
for  maintenance  thereafter  seldom,  if  ever, 
went  beyond  the  amount  so  fixed,  and  so  far 
as  appears  no  bid  for  a  greater  amount  was 
ever  accepted,  it  may  be  inferred  tha^t  con- 
tractors were  advised  thereof.  Mr.  Fladd 
and  Mr.  McMath,  who  had  been  members  of 
the  board,  testified  as  witnesses  in  regard  to 
the  adequacy  of  the  price  fixed  for  the  main- 
tenance of  streets  newly  paved.  Mr.  Mc- 
Ma>th  was  of  the  opinion  that  50  cents  per 
square  had  not  compensated  contractors  for 
maintenance.  It  appears  that  he  opposed 
the  rule.  Mr.  Fladd  was  of  the  opinion, 
from  his  knowledge  and  experience,  that  the 
price  fixed  for  maintenance  was  generally 
reasonable  and  adequate,  but  in  some  cases 
was  not.  ''It  was  about  the  best  we  could 
do." 

The  objections  made  to  the  tax  bills  by  the 
answer  in  this  case  are  in  most  particulars 
the  same  as  those  stated  in  the  petition  in 
the  Verdin  Case,  For  full  statement,  see 
report  of  that  case.  The  provisions  of  the 
charter,  the  ordinances,  the  advertisement 
for  proposals,  and  the  manner  of  ascertain- 
ing the  lowest  bidder,  as  charged  in  the  pe- 
tition, were,  in  every  material  particular, 
the  same  as  were  shown  by  the  evidence  in 
the  trial  of  this  case.  The  petition  in  that 
case  charged  that  60  cents  per  square  per 
annum  would  not  compensate  the  contractor 
for  maintaining  the  work  for  ten  years,  and 
the  bid  for  construction  was  made  propor^ 
tionately  higher,  in  order  to  secure  fair  com- 
pensation for  the  entire  contract,  by  which 
an  unjust  and  illegal  charge  was  imposed 
upon  the  property.  In  this  case  we  have 
the  evidence  bearing  upon  that  charge.  In 
the  Verdin  Case,  upon  the  facts  stated  in  the 
petition,  the  truth  of  which  the  demurrer 
admitted,  the  contract  was  held  invalid.  By 
their  answer  defendants,  for  the  same  rea- 
son, charge  the  invalidity  of  this  contract. 
The  question  in  this  case  must  be  determin^ 
from  the  evidence. 

1.  It  appears  very  conclusively  from  the 
ordinances,  the  advertisement  for  bids,  the 
bids  made  by  the  Barber  Asphalt  Paving 
Company,  the  terms  of  the  contract,  and  the 
other  evidence,  when  taken  together,  that 
the  obligation  required  of  the  oontracrtor  to 
maintain  the  completed  work  was  intended 
to  secure  an  improvement  that  would  endure 
for  ten  years  without  reconstruction,  and  at 
the  same  time  to  avoid  casting  upon  the 
property  owner  the  burden  of  bearing  the 
cost  that  might  necessarily  be  incurred  in 
securing  such  durability.  The  obligation 
imposed  upon  the  contractor  to  maintain  his 
work  was  clearly  intended  to  constitute  a 
part  of  the  original  contract  for  the  recon- 
struction of  the  street,  and  was  not  intended 
as  a  contract  for  repairing  streets  which 
were  not  good  enough  for  use  and  were  not 
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bad  enough  for  reoonstruction.  This  pur- 
pose appears  very  clearly  from  the  known 
evils  the  ordinances  were  intended  to  rem- 
edy, the  terms  of  the  advertisement  for  pro- 
posals and  the  stipulations  contained  in  the 
contract.  Under  the  contract,  the  A^halt 
Paving  Company  guarantees  the  work  for 
nine  years,  and  binds  himself  to  make  "all 
repairs  which  may,  from  any  imperfection 
of  the  woric  or  materials,  become  necessary 
within  that  time." 

The  question,  then,  is  whether  or  not  the 
municipal  authorities  had  the  power  to  re- 
quire the  guaranty  found  in  this  contract, 
and,  if  they  had  such  power,  was  the  manner 
of  exercising  it  violative  of  the  constitution- 
al or  charter  rights  of  the  landowner  whose 
property  is  chargeable  with  .the  cost  of  re- 
construction. In  the  Verdin  Case,  upon  the 
facts  stated  in  the  petition,  it  was  held  that 
the  requirement  of  §  642  (which  is  the  same 
as  S  604  of  the  general  ordinances  as  re- 
vised), that  the  contractor  should  maintain 
the  pavement  for  a  term  of  years,  could  not 
be  distinguished  from  a  contract  for  "re- 
pairs," within  the  meaning  of  §  27  of  article 
6  of  the  charter;  that  a  contract  for  repairs 
is  required  to  be  let  to  the  lowest  bidder,  and 
therefore  §  664  of  the  general  ordinances, 
authorizing  a  contract  for  reconstruction  and 
maintenance  to  be  let  together  to  the  lowest 
average  bidder,  was  in  violation  of  said  sec^ 
tion  of  the  charter,  and  the  contract  was 
null  and  void.  Since  the  decision  in  the  Ver- 
din Case,  this  court  has  held  {Barber  As- 
phalt Paving  Co,  v.  Ullman,  137  Mo.  543,  38 
S.  W.  458)  that  an  agreement  by  a  contrac- 
tor to  maintain,  at  his  own  cost  for  five 
years,  a  pavement  he  had  contracted  to  con- 
struct, was  not  an  agreement  to  make  re- 
pairs on  a  street,  within  the  meaning  of  a 
charter  (Rev.  Stot.  1889,  §  1424)  which  re- 
quired that  "the  cost  of  repairing  and  keep- 
ing in  repair  the  paving  and  macadamizing 
of  all  streets  and  avenues  shall  be  paid  out 
of  the  general  revenue  of  the  city."  Barber 
Asphalt  Paving  Co.  v.  Ullman,  137  Mo.  543, 
38  S.  W.  463. 

The  general  powers  granted  St.  Louis  over 
its  streets  are  very  comprehensive.  •*The 
mayor  and  assembly  shall  have  power  by  or- 
dinance to  establish,  open,  vacate,  alter, 
widen,  extend,  pave,  or  otherwise  improve 
and  sprinkle  all  streets,  avenues,  sidewalks, 
alleys,  wharve*,  and  public  ground  and 
squares,  and  provide  for  the  payment  of  the 
costs  and  expenses  thereof  in  the  manner  in 
this  charter  prescribed;  and  also  to  provide 
for  grading,  lighting,  cleaning,  and  repair- 
ing the  same,  and  to  condemn  private  prop- 
erty for  public  uses,  as  provided  for  in  this 
charter;  to  construct  and  keep  in  repair  all 
bridges,  streets,"  etc.,  "and  to  regulate  the 
use  thereof."  These  broad  grants  imply  the 
power  to  make  all  necessary  contracts  for 
grading  and  paving  its  streets,  and  keeping 
them  in  repair,  unless  such  powers  are  re- 
strained by  special  provisions  of  the  charter 
or  by  constitutional  limitations.  There 
would  seem  to  be  no  doubt  that,  under  these 
general  powers,  the  municipality  would  have 
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the  same  right,  in  order  to  secure  good  and 
<inr«ble  work,  to  require  of  the  contractor 
any  guarantiee  that  a  private  person  might 
take  in  order  to  secure  the  perfection  of  work 
done  for  him.  Municipal  officers  who,  in 
contracting  for  such  public  work,  should  neg- 
lect to  take  from  a  contractor  some  kind  of 
guaranty  of  the  perfection  of  the  work  and 
materials,  would  be  derelict  in  their  duty, 
and  unfiUed  for  the  trust  with  which  they 
had  been  invested.  The  kind  of  guaranty 
should  be  left  to  their  discretion  and  busi- 
ness sense.  We  think  no  wiser  or  more  ade- 
quate provision  for  securing  perfection  in  the 
completed  work  could  be  devised  than  that 
of  requiring  the  contractor  to  maintain  it 
for  a  reasonable  time,  at  such  cost  as  would 
compensate  for  the  repairs  necessary  to  pre- 
serve good  work  and  good  material  from  be- 
coming imperfect  from  natural  and  unavoid- 
able causes.  Morw  ▼.  West  Port,  110  Mo. 
509. 19  S.  W.  831. 

We  are  able  to  discover  nothing  in  §  27  of 
article  6  of  the  charter  which  prohibits  such 
a  guaranty.     The  restraint  placed  upon  the 
a£semUy  is  that  it  shall  not  directly  con- 
tract for  making  repairs  of  streets.     It  re- 
quires that  "proposed  woric''  (which  includes 
repairs)    shall  be  let  to  the  lowest  bidder. 
It  also  requires  estimates  of  the  cost  of  such 
work  to  be  submitted  to  the  assembly  by  the 
board  of  public  improvements.     It  is  mani- 
fest that  the  repairs  contemplated  in  this 
sction  are  such  as  are  needed  at  the  time  the 
ordinance  authorizing  the  work  is  passed. 
It  is  "proposed  work,"  and  estimates  there- 
of must  be  made.     The  charter  does  not  pro- 
hibit a  contract  for  the  work  necessary  to 
preserve    in    good    condition    the    improved 
street,  or,  in  other  words,  a  guaranty  of  the 
«i}ieiency  of  the  completed  work.     The  gen- 
eral powers  conferred  by  the  charter  give 
ample  authority  to  require  of  contractors 
$uch  guaranties,  and  no  prohibition  is  found, 
•ir  necessarily  implied,  in  §  27  of  article  6. 
The  validity  of  the  ordinances  should  be  pre- 
sumed, and  the  ordinances  upheld,  unless  a 
repugnance  to  the  charter  clearly  appears. 
2.  But  it  is  said,  in  the  next  place,  that 
the  contract  is  void  for  the  reason  that  the 
methods  provided  by  ordinance,  and  followed 
in  the  advertisements  for  bids  and  in  the 
«jntract,   impose  upon  the  property  owner 
burdens    which    are    unauthorized    by    the 
charter;   that,  under  the  charter,  the  prop- 
f^ny  adjacent  to  the  street  is  only  chargeable 
with  the  cost  of  the  constructed  pavement, 
ami  the  cost  of  repairs  are  payable  out  of 
the  general  revenue  of  the  city;  and  letting 
a  contract  for  paving  the  street,  and  one  for 
maintaining  it,  under  one  bid,  gives  the  con- 
tractor and  the  city  the  opportunity,  by  col- 
lusion, to  impose  upon  the  property  a  part 
of  the  oost  of  maintenance.     It  is  argued 
that  this  result  was  reached  in  this  case,  for, 
counsel  say«  it  is  shown  that  the  price  for 
maintenance  was  required  to  be  taken  at  a 
rate  below  what  would  be  fair  compensation 
for  that  work,  and  the  price  for  reconstruc- 
tion   was    therefore    made    proportionately 
higher.  In  order  to  secure  fair  compensation 
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for  the  entire  work.  Admitting,  for  argu- 
ment, that  50  cents  per  square  was  not  ade- 
quate compensation  for  maintaining  the 
street,  there  was  no  evidence  tending  to  prove 
that  the  contract  price  for  reconstruction 
was  not  fair  and  reasonable.  No  complaint 
is  made  to  the  quality  of  the  work  or  to  the 
reasonableness  of  the  contract  price  there- 
for. The  landowner,  except  as  a  citizen  and 
general  taxpayer,  is  not  interested  in  the  cost 
of  maintaining  the  work.  No  issue  in  this 
case  involves  his  rights  as  a  general  tax- 
payer. The  issue  is  really  one  of  fraud  and 
collusion,  and  the  burden  rests  upon  defend- 
ant to  prove  that,  by  letting  the  work  of  con- 
struction and  of  maintenance  to  the  lowest 
average  bidder,  an  unauthorized  charge  was 
imposed  upon  his  property. 

It  may  be  said  here  that  municipal  officers, 
under  the  charter  of  St.  Louis,  are  selected 
presumably  on  account  of  their  fitness  and 
integrity.  They  have  no  private  ends  to  sub- 
serve. We  should  therefore  presume  that 
their  intentions  are  honest,  and  that,  in  the 
performance  of  their  public  duties,  they  deal 
fairly  and  justly  with  the  citizen  and  prop- 
erty owner.  It  should  be  kept  in  mind,  al- 
so, that  in  matters  of  control  over  streets, 
and  of  keeping  them  in  condition  for  public 
use,  the  authorities  act  in  a  business  ca^ 
pacity,  and  much  latitude  of  discretion 
should  be  allowed  them  in  matters  of  detail. 
The  charter  powers  in  these  particulars  are 
general,  and  very  broad,  and  matters  of  de- 
tail are  necessarily  left  almost  entirely  to 
the  discretion  of  those  intrusted  with  the 
duty.  Gibson  v.  Owens,  116  Mo.  267,  21  S. 
W.  1107.  The  ordinances  under  which 
Grand  avenue  was  improved  require  the  con- 
tractor to  maintain  his  work  for  nine  years, 
commencing  one  year  after  its  completion. 
No  one  can  doubt  the  wisdom  of  this  require- 
ment, looking  at  it  from  a  business  stand- 
point. Tlie  evidence  shows  that  previous 
work  of  this  kind  had  been  wanting  in  dura- 
bility. The  most  careful  inspection  of  the 
construction  of  a  pavement,  as  it  progresses, 
will  not  detect  all  imperfections  in  the  mate- 
rials and  in  the  manner  of  construction. 
This  the  board  of  public  improvement  had 
learned  from  experience.  They  believed  that 
a  street,  paved  in  a  proper  manner  with  as- 
phaltum,  would  not  require  reconstruction 
for  ten  years,  if  properly  cared  for  and  pre- 
served. They  recognized  the  fact  that  its 
preservation  from  the  effects  of  use  and  nat- 
ural decay  would  require  constant  attention 
and  the  expenditure  of  money  and  labor.  In 
these  circumstances,  the  ordinances  were 
passed  and  the  contract  in  question  was 
made. 

The  ordinance  requires  the  contractor  to 
maintain  his  work  for  ten  years.  But  the 
property  is,  under  the  charter,  only  charge- 
able with  the  work  of  reconstruction.  Pro- 
vision was  therefore  made  for  separating  the 
cost  of  construction  and  the  cost  of  mainte- 
nance, and  requiring  separate  bids  or  esti- 
mates for  each  work.  The  contract  was  for 
but  a  single  woric ;  that  is,  of  reconstruction, 
with  a  guaranty  that  the  pavement  would 
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endure  tbe  ordinary  uses  for  ten  years.  The 
lowest  bidder  is  the  person  who  offers  to  con- 
struct the  pavement  and  maintain  it  in  good 
condition  for  the  requisite  period.  The  or- 
dinance provides  for  ascertaining  the  lowest 
bid  for  the  entire  contract  of  construction 
and  maintenance  as  follows:  ''In  canvass- 
ing the  proposals,  the  lowest  bid  shall  be  as- 
certained by  taking  the  aggregate  of  the  cost 
of  construction,  or  reconstruction,  as  the 
case  may  be,  and  the  total  cost  of  mainte- 
nance, for  the  term  of  years  designated  by  the 
ordinance.*'  No  objection  can  be  seen  to  this 
method;  indeed,  in  no  other  way  could  the 
lowest  bid  be  justly  ascertained. 

In  canvassing  the  bids,  the  board  has  be- 
fore it  the  estimates  of  construction  and 
maintenance  made  by  the  engrineer,  together 
with  the  separate  bids  for  construction  and 
maintenance.  If  the  bid  for  either  work  is 
too  high,  or  if  the  aggreigate  bid  is  too  high, 
the  board  has  power  to  reject  it.  Assuming, 
as  we  must»  that  the  board  acts  fairly  be- 
tween the  city  and  the  property  owner,  we 
are  unable  to  see  how  the  latter  can  be  in- 
jured, unless  the  accepted  bid  makes  the 
cost  of  reconstruction  more  than  it  ought  to 
be.  This  result  may  follow  the  letting  of  a 
contract  in  any  method  imaginable,  as  long 
as  contractors  work  in  their  own  interest, 
and  not  wholly  for  the  public  good.  The 
discretion  must  therefore  be  left  with  the 
municipal  authorities,  to  whom  the  duty  has 
been  intrusted  by  the  people. 

3.  But  it  is  said  that  the  board  of  public 
improvements  fixed  the  cost  of  maintenance 
at  50  cents  per  square,  which  was  inade- 
quate, to  preserve  the  pavement  for  ten 
years,  and  would  accept  no  higher  bid  on  that 
work;  thus  compelling  the  contractor  to  in- 
crease his  bid  for  reconstruction  in  order  to 
make  the  entire  contract  profitable.  In  an- 
swer to  this,  it  may  be  said,  as  has  already 
been  said,  that  there  is  no  evidence  that  the 
contract  price  for  reconstruction  is  more 
than  it  should  have  been  for  the  character 
of  work  required.  Again,  if  the  mode 
adopted  for  letting  such  contract  is  not  in 
violation  of  the  charter,  then  the  contractor 
should  not  suffer  on  account  of  the  fraudu- 
lent purpose  of  the  board  unless  he  partici- 
pated in  the  fraud.  Objections  come  too  late 
after  the  improvement  has  been  completed. 
Warren  v.  Barber  Asphalt  Paving  Co.  116 
Mo.  580,  22  S.  W.  490. 

But  we  do  not  think  the  evidence  bears 
out  the  charge  against  the  board.  The  board 
had  the  right,  in  its  discretion,  to  reject  a 
bid  in  which,  in  its  judgment^  the  charge  for 
maintenance  was  excessive.  If  the  board, 
with  its  experience  and  information,  and 
with  the  estimates  before  it,  was  unwilling 
to  accept  a  bid  in  which  the  charge  for  main- 
tenance was  over  50  cents  per  square  per 
annum,  we  can  see  no  reason  why  contractors 
should  not  have  been  advised  that  bids  in 
excess  of  that  charge  would  not  be  consid- 
ered. The  only  limitation  on  the  discretion 
of  the  city  authorities  in  contracting  for 
such  public  works  is  that  contracts  shall  be 
let  to  the  lowest  bidder.  The  rule  adopted 
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by  the  board  does  not  prevent  contractors 
from  proposing  to  maintain  their  work  for 
less  than  50  cents  per  square.  Two  wit- 
nesses, who  were  members  of  the  board  when 
the  rule  was  adopted,  testified  on  the  trial. 
Mr.  McMath  testified:  "As  near  as  I  can 
recollect,  the  first  thing  I  ever  heard  con- 
cerning this  matter  was  in  discussions  of  the 
board  concerning  the  price  at  which  main- 
tenance had  been  let  in  the  first  contracU, 
and  the  opinion  was  expressed  that  $1  a 
square  was  too  much;  and,  as  near  as  I  can 
recollect.  Gen.  Turner  expressed  the  opinion 
that  about  50  cents  a  square  was  about  suffi- 
cient compensation  for  the  keeping  of  all 
the  pavements  in  repair;  and  that  opinion 
of  his  seemed  to  be — ^was  concurred  in  by  the 
other  members  of  the  board.  There  never 
was  any  action  taken  whatsoever,  so  far  as 
I  have  ever  learned.  I  have  examined  the 
records.  Probably  a  year  ago  I  had  occasion 
to.  There  is  no  record  whatever  of  any  for- 
mal action  ever  taken  by  the  board  in  regard 
to  that  matter."  This  witness  testified  that» 
in  his  opinion,  the  sum  of  50  cents  has  not 
compensated  the  contractor  for  the  mainte- 
nance. Mr.  Fladd  testified  that  the  members 
of  the  board  concluded  that  they  would  not 
award  a  contract  at  more  than  50  cents.  He 
regarded  that  a  reasonable  price  for  main- 
tenance. A  majority  of  the  board  was  evi- 
dently of  the  same  opinion.  There  is  noth- 
ing in  the  evidence  tending  to  prove  that  the 
board  did  not  act  in  good  faith,  for  the  best 
interests  of  all  concerned,  nor  does  the  evi- 
dence tend  to  prove  that  an  unjust  burden 
was  put  upon  the  property  of  plaintiff  by  the 
proceedings  followed  in  awarding  the  con- 
tract. In  the  Ullman  Case,  137  Mo.  543,  3S 
S.  W.  463,  a  contract  was  sustained  which 
imposed  the  entire  cost  of  maintenance  for 
five  years  upon  the  adjacent  property.  In 
this  case  the  cost  of  maintaining  the  pave- 
ment is  paid  by  the  dty.  The  evidence,  in 
our  opinion,  does  not  establish  the  complaint 
that  the  cost  of  reconstruction  was  rendered 
unjust  on  account  of  proceeding  as  directed 
by  the  ordinance  and  the  rule  followed  by  the 
board  of  public  improvements. 

Some  other  questions  are  discussed  bear- 
ing upon  the  legality  of  the  bid  for  main- 
tenance. If  the  contract  for  reconstruction 
was  fairly  let  to  the  lowest  bidder,  and  the 
work  was  done  in  a  proper  manner,  accord- 
ing to  contract,  defendant  can  have  nothing 
of  which  to  complain,  as  his  property  is  not 
chargeable  with  the  maintenance.  Indeed, 
the  maintenance  clause  of  the  contract  is 
beneficial  to  the  property  owner  if,  as  the 
board  thought  would  be  the  case,  a  neces- 
sity of  reconstruction  would  thereby  be  pre- 
vented for  a  longer  period.  Morse  v.  West 
Port,  110  Mo.  509,  19  S.  W.  831.  We  dis- 
tinguish this  from  the  Verdin  Case  in  the 
fact  that  the  evidence  shows  that  the  word 
"maintenance,"  as  used  in  the  ordinance  and 
contract,  has  not  the  same  application  as  the 
word  "repairs,"  used  in  the  charter.  The 
obligation  to  "maintain,"  required  by  the  or- 
dinance, is  imposed  as  a  mere  guaranty  of 
the  perfection  of  the  work  when  completed. 
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and  the  duty  to  preserTe  from  decay  and  or- 
dinary use.  The  work  of  ^'repairs/'  required 
hj  the  charter  to  be  let  to  the  lowest  bidder, 
is  a  restoration  of  a  street  already  defective 
from  u^e  and  decay.  We  distinguish  the 
cases  further,  in  the  fact  that  it  does  not  ap- 
pear from  the  evidence  in  this  case  that  the 
bid  for  construction  was  higher,  on  account 
of  the  maximum  bid  fixed  by  the  board  for 
maintenance,  than  it  would  have  been  for 
perfect  work,  without  the  guaranty.  This 
caw  is  also  distinguishable  from  the  Vlh 
man  Case,  in  that  the  landowner  is  not 
chargeable  with  the  cost  of  maintenance. 
The  judgment  of  the  circuit  court  ought  to 
be  reversed*  and  it  is  so  ordered. 

Per  Curlanas 

'fhe  foregoing  opinion,  prepared  by  our 
late  associate,  Judge  Maofarljuie,  is 
adopted  as  the  opinion  of  the  court.  Sher- 
wood, Robinson,  Brace,  and  'Williams, 
•TJ.,  concurring  therein.  Gantt,  Ch.  J.,  and 
Bvrseas,  J.,  dissenting.  Marshall,  J.,  not 
litting. 

The  judgment  of  the  Circuit  Court  is 
therefore  reversed,  and  the  cause  remanded, 
mth  directions  to  the  trial  court  to  proceed 
in  accordance  with  the  views  expressed  in 
the  opinion. 


BARBER  ASPHALT  PAVING  COMPANY, 
Appt., 

V. 

Morris  BEZEL  et  al.,  Rcapts. 
( Mo ) 

1.  T]i«  constraction  of  a  uir^^t  and  Its 
uaiBteiiance  for  a  term  of  rears  at  a 

cost  sufficient  to  preserve  good  work  and  good 
material  from  becoming  imperfect  from  na- 
tural and  unavoidable  causes,  may  be  in- 
cluded In  a  single  contract  by  a  municipality 
having  complete  control  over  the  construc- 
tion and  repair  of  its  streets  where  the  ob- 
ject is  to  obtain  a  better  quality  of  construc- 
tion, although  the  charter  provides  for  letting 
the  contract  for  **repairs"  to  the  lowest  bid- 
der, which  are  to  be  paid  for  out  of  the  gen- 
eral fund,  whiie  the  cost  of  construction  is 
to  be  charged  on  adjoining  property. 

2.  TliAt  the  price  for  nAintenance  of 
a  pAvement  la  below  what  would  be 
fair  compensation  for  the  work  is  not 
■ufliclent  to  avoid,  in  favor  of  the  abutting 
owner,  a  contract  covering  its  construction 
and  maintenance,  under  a  charter  requiring 
the  city  to  pay  for  maintenance  and  the  abut- 
ting owner  for  construction,  where  there  is 
nothing  to  show  that  the  contract  price  for 
construction  was  not  fair  and  reasonable,  and 
the  contract  is  in  fact  but  for  a  single  work, 
— ^that  of  construction  with  a  guaranty  of  en- 
durance. 

3.  The  frandnlent  purpose  of  the  pub- 
lic awtlioritles  In  flzinv  the  mlnlmnm 
price  to  be  paid  for  maintaining  at  public 
expense  a  pavement  constructed  at  the  ez- 

NoTS- — In~connectlon  with~thl8~ca8er  which 
nsaj  be  taken  as  establishing  the  doctrine  in 
Missouri,  see  the  preceding  case  of  Seaboard 
Xat.  P.ank  v.  Woesten  (Mo.)  ante,  279. 
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pense  of  the  abutting  owner,  both  of  which 
Items  are  included  in  a  single  contract,  so 
low  that  an  unlawful  burden  will  be  cast  on 
the  abutting  owner,  will  not,  after  the  com- 
pletion of  the  pavement,  defeat  the  contract- 
or's right  to  recover  on  the  tax  bills,  unless 
he  participates  in  the  fraud. 
4.  An  nndertaklnv  to  maintain  a  new 
pavement  for  a  series  of  years,  required  as 
a  guaranty  of  the  perfection  of  the  work,  Is 
not  a  contract  for  repairs  within  the  mean- 
ing of  a  statute  requiring  contracts  for  re- 
pairs to  t>e  let  to  the  lowest  bidder. 

(Qantt,  Ch.  J.,  and  Burgess »  J.,  dissent,) 

(March  13,  1900.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  the  City  of  St 
Louis  in  favor  of  defendants  in  an  action 
brought  to  enforce  a  street  paving  assess- 
ment.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  "W.  C.  Soarrltt  and  Adiel  Sher- 
wood, for  appellant: 

The  property  owner,  having  stood  by  in 
silence  while  the  work  was  being  done,  can- 
not now  object ;  in  short,  he  is  estopped. 

Lafayette  v.  Fowler,  34  Ind.  140;  State, 
M alone,  Prosecutor,  v.  Jersey  City  Water 
Comrs.  30  N.  J.  L.  247;  State,  Hampson, 
Prosecutor,  v.  Pater  son,  36  N.  J.  L.  162; 
'Sgio  Haven  v.  Fair  Haven  d  W.  R.  Co.  38 
Conn.  432, 9  Am.  Rep.  399 ;  Daniels  v.  Teamey, 
102  U.  S.  415,  26  L.  ed.  187;  Ferguson  v. 
Landram,  6  Bush,  230,  96  Am.  Dec.  350; 
New  York  v.  Sonnehorn,  113  N,  Y.  423,  21  N. 
E.  121 ;  Hobokcn  v.  Harrison,  30  N.  J.  L.  73 ; 
Warren  Y.Barber  Asphalt  Paving  Co.  115  Mo, 
580,  22  S.  W.  490;  St.  Louis  v.  Ran  Ken,  96 
Mo.  497;  St.Louisv.  Excelsior  Brewing  Co.  96 
Mo.  677 ;  Com.  use  of  Pittsburgh  v.  Woods,  44 
Pa.  114 ;  Wrayy.  Pittsburgh,  46  Pa.  369 ;  John- 
son  V.  Duer,  115  Mo.  378,  21  S.  W.  800;  Her- 
man, Estoppel  &  Res  Judicata,  §  1221 ;  Palm- 
er V.  Stumph,  29  Ind.  329;  Hellenkamp  v. 
Lafayette,  30  Ind.  192;  Bigelow,  Estoppel, 
585,  586,  665;  Oibson  v.  Owens,  116  Mo.  258, 

21  S.  W.  1107 ;  People  ex  ret.  Curtis  v.  Utioa, 
65  Barb.  21 ;  Jackson  v.  Smith,  120  Ind.  520, 

22  N.  £.  432;  Ritchie  v.  South  Topeka,  38 
Kan.  374,  16  Pac.  332;  Darst  v.  Qriffin,  31 
Neb.  673,  48  N.  W.  819;  Seaboard  Nat.  Bank 
V.  Woesten,  147  Mo.  483,  ante,  279,  48  S.  W. 
939;  Story,  Eq.  Jur.  §S  64,  707. 

The  maintenance  ordinance,  (  564,  Rev. 
Ord.,  is  a  valid  enactment;  and  so,  also,  is 
ordinance  No.  17,151,  under  which  the  work 
was  done. 

Seaboard  Nat.  Bank  v.  Woesten,  147  Mo. 
467,  ante,  279,  48  S.  W.  939;  Morse  v.  West 
Port,  110  Mo.  509,  19  S.  W.  831;  St.  Louis 
V.  Schoenbush,  96  Ma  622;  State,  Trenton 
Horse  R.  Co.,  Prosecutor,  v.  Trenton,  53  N.  J. 
L.  132,  11  L.  R.  A.  410,  20  Atl.  1076;  Elliott, 
Roads  &  Streets,  335;  1  Kent,  Com.  464; 
Bishop,  Statutory  Crimes,  127;  Johnson's 
Case,  1  Me.  230 ;  Sutherland,  Stat.  Constr.  8 
341 ;  Grover  v.  Huckins,  26  Mich.  476;  Dull- 
am  Y.Willson,  53  Mich.  393,  19  N.  W.  112, 
51  Am.  Rep.  128;  Atchison  Street  R.  Co.  v. 
'  MissouH  P.  R.  Co.  31  Kan.  660,  3  Pac.  284; 
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Hannihal  v.  Winchell,  54  Mo.  172;  Estea  v. 
Owen,  90  Mo.  113,  2  S.  W.  133;  MoCormack 
y.  Patchin,  53  Mo.  33,  14  Am.  Rep.  440; 
Schenectady  v.  Union  College,  66  Hun,  179, 
21  N.  Y.  Supp.  147;  Hollyman  v.  Hannibal  d 
St.  J.  B.  Co,  58  Mo.  480;  8turteva/nt  v.  Al- 
ton, 3  McLean,  393,  Fed.  Cas.  No.  13,580; 
Miller  y.  Miltnaufcee,  14  Wia.  642;  Mat- 
thieascn  d  W.  Sugar  Ref.  Co.  y.  Jer- 
sey City,  26  N.  J.  Eq.  247;  State,  Tain- 
tor,  Prosecutrix,  v.  Morristown,  33  N.  J. 
L.  57;  Atty.  Qen.  y.  Boston,  142  Mass. 
200,  7  N.  E.  722;  ^agle  y.  Augusta, 
6  Ga.  546;  1^6  JKwrfce,  62  N.  Y.  '229;  Re 
Burmeister,  76  N.  Y.  181 ;  Morley  y.  Carpen- 
ter, 22  Mo.  App.  640;  Ournee  y.  Chicago,  40 
111.  165;  Howsmon  y.  Trenton  Water  Co.  119 
Mo.  313,  23  L.  R.  A.  146,  24  S.  W.  784;  Gib- 
son y.  Owens,  115  Mo.  270,  21  S.  W.  1107; 
Schenley  y.  Com,  use  of  Allegheny,  36  Pa.  60; 
Farrar  y.  St.  Louis,  80  Mo.  393 ;  Schenectady 
y.  Union  College,  66  Hun,  179,  21  N.  Y.  Supp. 
147. 

A  publio-improyement  ordinance  is  an  ex- 
ercise of  the  taxing  power,  and  the  autho-rity 
granted  by  it  is  not  subject  to  the  control 
of  the  courts. 

McCormack  y.  Patchin,  53  Mo.  33,  14  Am. 
Rep.  440;  Keating  y.  Kansas,  84  Mo.  415; 
Ruggles  y.  Collier,  43  Mo.  353;  Qiboney  y. 
Cape  Girardeau,  58  Mo.  141 ;  Welty,  Assess- 
ments, §S  308,  309. 

The  courts  assume  that  where  discretion 
is  yested  in  a  municipal  body  exercising  func- 
tions of  a  legislatiye  character,  good  reasons 
exist  for  the  adoption  of  the  ordinance. 

yew  York  d  H.  R.  Co.  v.  Jfew  York,  1 
Hilt.  588. 

Being  a  reasonable  ordinance  in  all  of  its 
proyisions,  no  allegations  of  fact  can  affect 
the  prima  facie  case  thus  made. 

Warren  y.  Barber  Asphalt  Paving  Co.  115 
Mo.  572,  22  S.  W.  490;  State  ex  rel.  Wood  y. 
Schweickardt,  109  Mo.  496,  19  S.  W.  47. 

The  word  "repairing"  seems  not  to  carry 
the  idea  of  new  creations,  but  restoring  what 
had  been  prostrated. 

M'Clenachan  v.  Curwin,  3  Yeates,  374; 
Ardesco  Oil  Co.  v.  RicJiardson,  63  Pa.  162; 
Re  Fulton  Street,  29  How.  Pr.  429. 

The  assembly  may  proyide  for  doing  "all 
that  is  necessary,  usual,  or  fit"  for  keeping 
streets  in  repair  by  this  maintenance  ordi- 
nance. 

Farrar  y.  St.  Louis,  80  Mo.  393 ;  Rosetta 
Gravel  Co.  v.  Payne  (La.  Ct.  App.) ;  People 
ex  rel.  Uall  y.  Maher,  56  Hun,  81,  9  N.  Y. 
Supp.  94;  Schenectady  y.  ^nton  College,  66 
Hun,  179,  21  N.  Y.  Supp,  147. 

The  word  "maintain"  does  not  mean  to 
provide  or  construct,  but  means  to  keep  up, 
to  keep  from  change,  to  preserve. 

Moon  y.  Burden,  2  Exch.  21. 

A  maintenance  clause  is  nothing  more 
than  a  guaranty  of  good  materials  and  work- 
manship. 

Kansas  City  v.  Hanson,  60  Kan.  833,  58 
Pac.  474;  Robertson  y.  Omaha,  55  Neb.  718, 
44  L.  R.  A.  534,  76  N.  W.  442;  Allen  y. 
Davenport,  107  Iowa,  90,  77  N.  W.  532;  Wil- 
son y.  Trenton,  61  N.  J.  L.  599,  44  L,  R.  A. 
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540,  40  Atl.  575;  Cole  y.  People  ex  rel 
Bamewolt,  161  111.  16,  43  N.  E.  607;  Oshum 
y.  Lyons,  104  Iowa,  160,  73  N.  W.  650;  Rich 
y.  Chicago,  152  111.  18,  38  N.  E.  255;  Barber 
Asphalt  Paving  Co.  y.  Ullman,  137  Mo.  543,  | 
38  S.  W.  458;  Seaboard  Nat.  Bank  v.  Wot 
sten,  147  Mo.  483,  ante,  279,  48  S.  W.  939.      , 

This  tax  bill  presents  a  prima  facie  cau^e    I 
of  action  in  the  same  way  as  is  done  by  & 
promissory  note,  and  it  is  only  necessary  for 
the  holder  of  the  tax  bill  to  prove  the  signa-    I 
tures  of  the  city  officials,  ejod  rest,  and  that 
was  all  that  was  done  in  this  case. 

American  Ins.  Co.  v.  Smith,  73  Mo.  368. 

Messrs.  Hiram  J.  QfroTvr  and  DenU 
DeToy,  for  respondents: 

The  charter  does  not  use  the  word  "main- 
tenance." It  always  uses  the  word  "re- 
pairs." Authority  to  contract  for  mainte- 
nance can  be  found,  if  at  all,  only  under  the 
provisions  which  authorize  contra<!ts  for  re* 
pairs. 

Maintenance  for  nine  years  means  repairs 
for  nine  years. 

Verdin  v.  St.  Louis,  131  Mo.  87,  33  S.  W. 
480,  36  S.  W.  52. 

There  is  no  necessary  connection  or  de- 
pendence between  construction  and  mainte- 
nance. 

Verdin  v.  St.  Louis,  131  Mo.  86,  33  S.  W. 
480,  36  S.  W.  52. 

Special  taxation  for  local  improvements 
on  public  streets  must  be  based  upon,  and  be 
limited  by,  the  amount  of  the  special  benefits 
resulting  to  the  abutting  property,  over  and 
above  the  benefit  which  the  public  derives 
from  the  same  improvements. 

Asberry  v.  Roanoke,  91  Va.  562,  42  L.  R. 
A.  636,  22  S.  E.  360;  Detroit  v.  Judge  of  Re- 
corder's Ct.  112  Mich.  688,  42  L.  R.  A.  63&, 
71  N.  W.  149;  Weed  v.  Boston,  172  Ma«s. 
28,  51  N.  E.  204,  42  L.  R.  A.  642;  Violett  r. 
Alexatidria,  92  Va.  561,  31  L.  R.  A.  382,  2S 
S.  E.  909;  Hammett  y.  Philadelphia,  65  Pa, 
146,  3  Am.  Rep.  615;  State,  Agens,  Prosecu- 
tor, y.  Newark,  37  N.  J.  L.  415,  18  Am.  Rep. 
729;  Norwood  v.  Baker,  172  U.  S.  269,  43  L. 
ed.  443,  19  Sup.  Ct  Rep.  187;  Hutcheson  v. 
StorHe,  92  Tex.  685,  45  L.  R,  A.  289,  51  S. 
W.  848;  Fay  v.  Springfield,  94  Fed.  Rep.  409; 
2  Dill.  Mun.  Corp.  4th  ed.  pp.  932,  936. 

The  right  of  a  municipal  government  to 
open,  construct,  or  reconstruct  or  repair  a 
public  street  is  based  upon  public  necessity, 
and  primarily  the  public  should  pay  for  it 

Quest  V.  Brooklyn,  69  N.  Y.  506. 

Legislative  enactments,  charters,  or  ordi- 
nances cannot  pre-determine  the  fact  in  ad- 
vance, by  an  unimpeachable  fiat,  that  the 
abutter  is,  and  shall  be  at  all  future  time, 
specially  benefited  to  the  extent  of  the  cost 
of  the  work  which  may  at  any  time  in  the 
future  be  done  in  front  of  his  property. 

Norwood  v.  Baker,  172  U.  S.  269,  43  L.  ed. 
443,  19  Sup.  Ct  Rep.  187;  Hutcheson  v. 
StorHe,  92  Tex.  685,  45  L.  R.  A.  289,  51  S. 
W.  848;  Detroit  v.  Judge  of  Reoorder*s  Ct, 
112  Mich.  588,  42  L.  R,  A.  638,  71  N.  W.  141». 

There  is  no  duty  or  burden  upon  th«  abut- 
ter to  show  that  he  is  not  benefited  to  the 
extent  of  the  charge. 


1900. 


Barbs R  Asphalt  Paying  Ck>.  y.  Hezbl. 


287 


NoneSod  t.  Baker,  172  U.  8.  260,  43  L.  ed. 
443,  19  Sup.  Ct.  Rep.  187;  Uutcheson  v. 
StorHe,  92  Tex.  685,  45  L.  R.  A.  289,  51  S. 
W.  848. 

Brace,  J.,  delivered  the  opinion  of  the 
€ourt: 

Thin  18  an  action  to  recover  the  amount  of 
a  special  tax  bill  assessed  by  the  proper  au- 
thorities of  the  city  of  St.  Louis  against  the 
property  of  defendants  abutting  on  Jeffer- 
son avenue,  in  favor  of  the  plaintiff,  for 
work  done  in  reconstructing  and  paving  said 
avenue.  Upon  a  trial  in  the  circuit  court 
judgment  was  rendered  for  the  defendants, 
and  the  plaintiff  appealed  to  this  oourt.  Up- 
on a  motion  to  dismiss  the  appeal  for  want 
of  jurisdiction  the  case  was  transferred  to 
the  St.  Louis  court  of  appeals  (138  Mo.  228, 
39  S.  W.  781 )  where  the  judgment  of  the  dr- 
niit  court  was  reversed,  in  pursuance  of  the 
opinion  of  a  majority  ot  that  court  (76  Mo. 
A  pp.  135).  delivered  on  the  21st  of  June, 
]$93.  Biggs,  J.,  sitting  therein  (148  Mo. 
«  >,  43  Ij.  R.  a.  845,  50  S.  W.  293)  dissent- 
ing, and,  in  his  dissenting  opinion,  deeming 
the  decision  rendered  therein  contrary  to  the 
previous  decision  of  this  court  in  Verdin  v. 
St.  Jjouis,  131  Mo.  26,  33  S.  W.  480,  36  S. 
W.  52.  The  case  was  certified  here  for  final 
determination. 

This  is  one  of  several  suits  pending  on  like 
tax  bills.  The  litigation  in  r^^d  to  these 
tax  bills  was  commenced  in  the  St.  Louis 
city  circuit  court,  by  the  Verdin  Case,  in 
July,  1893.  That  case  was  a  proceeding  in 
equity  against  the  city  of  St.  Louis,  the 
Board  of  Public  Improvements,  and  the 
plaintiff  in  this  case,  to  restrain  the  issu- 
ance and  collection  of  these  tax  bills.  The 
case  went  off  in  the  circuit  court  upon  a  de- 
murrer by  the  city  to  the  bill,  which  was  sus- 
tained by  the  circuit  court,  and  the  plaintiff 
appealed  from  the  judgment  on  the  de- 
murrer, to  this  court,  where  the  judgment  of 
the  circuit  court  was  reversed,  and  the  cause 
remanded  to  the  circuit  court,  and  upon  the 
dismissal  thereof  in  that  courts  suits  were 
instituted  upon  the  tax  bills.  The  Verdin 
Caee  was  decided  at  the  October  term,  1895. 
The  opinion  of  the  majority  of  the  court  was 
delivered  by  Burgess,  J.,  who  in  the  third 
paragraph  thereof  said: 

"3.  It  is  contended  that  I  542  of  the  re- 
vised ordinances  of  the  city  is  repugnant  to 
the  letter  and  spirit  of  the  provisions  of  the 
charter  of  the  city  of  St.  Ijouis,  and  there- 
fore null  and  void  and  of  no  effect,  and  that 
the  action  of  the  dty  in  letting  the  contract 
for  reconstruction  and  maintenance,  to- 
gether, is  obnoxious  and  unlawful.  Said 
section  is  as  follows : 

"  'Sec.  542.  Whenever  a  street  is  to  be  im- 
proved, either  on  the  motion  of  the  board  of 
public  improvements  or  on  petition  of  the 
adjoining  property  owners,  the  board  of  pub- 
lic improvements  may  submit  to  the  munici- 
pal assembly  a  bill  for  letting  in  one  con- 
tract the  work  of  constructing  or  reconstruct- 
ing such  street,  and  of  maintaining  it  in 
^i:ood  condition  for  a  term  of  years;  and  aft- 
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er  such  bill  has  become  a  law  the  board  of 
public  improvements  shall  advertise  for  pro- 
posals, including  the  construction  or  recon- 
struction and  maintenance  under  the  same 
regulations  as  are  provided  for  the  improve- 
ment of  streets;  but  the  advertisement  shall, 
in  addition  to  what  is  prescribed  for  other 
street  improvements,  state  the  term  during 
which  the  street  is  to  be  maintained  in  good 
condition,  and  the  amount  of  bond  which  the 
contractor  will  be  required  to  furnish  to  se- 
cure the  execution  of  the  contract  for  main- 
tenance, in  addition  to  the  bond  which  under 
existing  regulations  has  to  be  furnished  for 
all  contracts  for  street  improvements.  The 
letting  of  the  work,  the  awarding  of  the  con- 
tract, and  the  approval  of  the  contract  and 
of  the  bonds  shall  be  carried  out  as  now  pro- 
vided for  other  street  improvements.  In 
canvassing  the  proposals,  the  lowest  bid 
shall  be  ascertained  by  taking  the  aggregate 
amount  of  the  cost  of  construction  or  recon- 
struction as  the  case  may  be,  and  the  total 
cost  of  maintenance,  for  the  term  of  years 
designated  by  the  ordinance.  The  special  tax 
bills  against  the  adjoining  property  for  the 
work  of  construction  or  reconstruction  shall 
be  issued  whenever  the  work  has  been  com- 
pleted and  accepted.  The  contract'  shall  pro- 
vide that  the  obligation  of  the  contractor  to 
maintain  the  streets  in  good  condition  shall 
commence  one  year  after  the  completion  and 
acceptance  of  the  work  of  construction  or  re- 
construction, and  the  contract  price  shall  be 
paid  semiannually  out  of  the  city  treasury, 
on  the  certificate  of  the  street  commissioner 
that  the  work  has  been  performed  in  accord- 
ance with  the  contract  and  specifications. 
The  bond  to  be  eiven  to  insure  the  mainte- 
nance of  streets  during  the  term  agreed  upon 
shall  be  $15  for  every  square  (of  one  hundred 
superficial  feet)  of  the  street  embraced  in 
the  contract  The  contract  shall  provide 
that  the  contractor  shall,  whenever  notified 
by  the  street  commissioner  that  any  repairs 
are  required,  at  once  make  such  repairs  at 
his  own  expense,  and  if  they  are  not  made 
within  proper  time  the  street  commissioner 
shall  have  power  to  cause  such  repairs  to  be 
made,  and  the  cost  thereof  shall  be  paid  out 
of  the  fund  provided  for  the  payment  of  con- 
tracts for  street  maintenance,  and  the 
amount  shall  be  deducted  from  any  money 
then  due  under  the  contract,  or  which  may 
thereafter  become  due.  And  it  shall  further 
provide,  that  if  at  any  time  during  the  term 
for  which  the  contract  for  the  maintenance 
of  the  streets  is  in  force  the  pavement  of  such 
street  or  any  part  thereof  has  deteriorated  to 
such  an  extent  as  to  require  in  the  opinion  of 
the  board  of  public  improvements,  recon- 
struction, the  street  commissioner  may,  with 
the  approval  of  the  board  of  public  improve- 
ments and  of  the  mayor,  notify  the  con- 
tractor that  reconstruction  is  necessary,  and 
that  the  contractor  shall,  within  three 
months  after  receiving  such  notice,  recon- 
struct the  whole  or  such  part  of  the  pave- 
ment with  the  same  kind  of  material  as 
heretofore  applied,  or  with  some  other  ma- 
terial approved  by  the  board  of  public  im- 
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provementfl.  And  the  contract  shall  also 
provide  that  if  the  contractor  fails  to  recon- 
struct the  street  within  three  months  after 
having  been  notified,  the  board  of  public  im- 
provements may,  with  the  approval  of  the 
mayor,  cancel  the  contract  and  relet  the  work 
of  reconstructing  the  pavement,  and  that  the 
cost  of  such  reconstruction  shall  be  paid  by 
the  city  and  the  amount  collected  by  suit 
from  the  contractor  or  his  sureties,  not  to 
exceed  $15  per  square  of  pavement,  included 
in  the  contra<:t.  And  the  contract  shall  pro- 
vide that  whenever  any  repairs  of  the  street 
are  made  necessary  from  the  construction  of 
sewers,  the  laying  of  pipes  or  telegraph  wires 
or  from  any  other  disturbance  of  the  pave- 
ment by  parties  acting  under  permits  issued 
by  the  city,  the  contractor  for  the  mainte- 
nance Oi  the  street  shall,  on  notification  from 
the  street  commissioner,  immediately  make 
all  necessary  repairs  in  conformity  with  the 
specification  for  this  class  of  work.  The 
cost  of  all  such  repairs,  exclusive  of  trench- 
ing and  back-filling,  which  shall  be  done  by 
the  parties  who  hold  the  permits  and  in  a 
manner  as  now  required  by  existing  ordi- 
nances, shall  be  paid  for  at  the  full  contract 
price  for  a  superficial  square  of  new  pave- 
ment out  of  the  fund  set  apart  for  the  pay- 
ment of  contracts  for  the  maintenance  of 
streets,  and  the  amount  shall  be  certified  by 
the  street  commissioner  to  the  auditor,  who 
shall  reimburse,  by  transfer,  the  aforesaid 
fund  from  the  ifunds  of  the  proper  depart- 
ment, if  the  repairs  were  made  necessary  by 
the  construction  of  any  public  improvement; 
and  out  of  the  funds  to  be  deposited  by  per- 
sons obtaining  permits  for  opening  streets 
before  such  permits  are  granted,  if  the  re- 
pairs are  made  necessary  by  work  done  un- 
der such  permits.  And  the  contract  shall 
further  provide  that  the  contractor  for  the 
maintenance  of  such  streets  shall  have  the 
Tight  to  make  all  repairs  which  become  neces- 
sary by  the  construction  of  any  public  im- 
provement, or  by  the  work  done  by  private 
parties  under  permits  given  by  the  city. 

"It  is  argued  that  the  maintenance  of 
JefTerson  avenue  for  nine  years  amounts  to 
nothing  more  than  'repairs'  on  the  street 
for  nine  years,  within  the  meaning  of  S  27^ 
art.  6,  of  the  city  charter;  that  it  involves 
expenditures  for  labor  and  material,  and 
is  public  work,  within  the  meaning  of  the 
section;  that  it  is  a  separate  matter  from 
reconstruction,  and  should  have  been  let  to 
contract  separately  and  independently  there- 
of; that  ordinance  17,151,  for  the  mainte- 
nance and  reconstruction  of  Jefferson  avenue, 
is  null  and  void,  because,  as  an  ordinance  for 
maintenance — ^being  for  the  public  work  for 
the  repair  of  JefTerson  avenue  for  nine  years 
— it  should  specify  the  material  to  be  used  In 
such  repairs,  and  an  estimate  of  the  cost  of 
maintenance,  as  required  by  §  15,  art.  6,  of 
the  charter. 

"By  said  §  27,  art.  6,  it  is  provided  that 
any  public  work,  or  repairs  thereof,  and  to 
fix  the  price  or  rate  therefor,  shall  be  let  out 
by  the  contract  to  the  lowest  responsible 
bidder,  subject  to  the  approval  of  the  council, 
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and  any  other  mode  of  letting  out  ^ork  shall 
be  null  and  void.  Does  the  maintenance  of 
Jefferson  avenue  for  nine  years,  within  the 
meaning  of  said  section,  mean,  or  amount  to, 
repairs? 

"It  must  be  conceded  that  such  work 
amounts  to  the  expenditure  of  labor  and 
money,  and  that  it  has  no  direct  connection 
with  the  work  of  reconstruction.  While  it 
is  the  duty  of  the  board  of  public  improve- 
ments, in  all  cases,  except  in  case  of  neces- 
sary repairs  requiring  prompt  attention,  to 
prepare  and  submit  to  the  assembly  estimates 
of  costs  of  any  proposed  work,  and,  under 
the  direction  of  the  ordinance,  advertise  for 
bids,  and  to  let  out  such  work  by  contract  to 
the  lowest  responsible  bidder,  subject  to  the 
approval  of  the  council,  no  such  thing  wis 
ever  done  in  this  case.  The  costs  and  ex- 
penses attending  the  maintenance  of  streets 
are  paid  by  the  city  out  of  the  funds  set 
apart  annually  for  street  repairs — recon- 
struction of  streets.  Sec.  6,  Ord.  17,151. 
The  costs  of  repairs  of  all  streets  and  high- 
ways, and  cleaning  the  same,  are  also  paid 
out  of  the  general  fund  of  the  city.  S  18, 
art.  6«  supra, 

"The  word  'maintain'  does  not  mean  to 
provide  or  construct,  but  means  to  keep  up; 
to  keep  from  change;  to  preserve  (Worcest 
Diet.) ;  to  hold  or  keep  in  any  particular 
state  or  condition;  to  keep  up  (Webst.  Diet). 

"In  Moon  v.  Burden,  2  Exch.  21,  it  was 
said:  'The  verb  to  "maintain"  .  .  . 
signified  to  support  what  has  already  been 
brought  into  existence.'  See  also  Louisville, 
N,  A.  d  C.  R.  Co.  V.  QodfMui,  104  Ind.  490,  4 
N.  E.  163. 

"  *  "To  repair"  means  to  restore  to  a  sound 
or  good  state  after  decay,  injury,  dilapida- 
tion or  partial  destruction.  (Webater  Diet)' 
Oulf  City  Street  R,  d  Real  Estate  Co.  v.  Oalr 
veston,  69  Tex.  loc.  dt.,  660,  663,  7  S.  W.  520. 
See  also  Pittsburg  d  B.  Pass.  R.  Co.  v.  Pitts- 
burg, 80  Pa.  loo.  cit.,  76. 

"It  will  thus  be  seen  that  'maintenance' 
and  'repair'  when  applied  to  a  street  practi- 
cally mean  one  and  the  same  thing.  Main- 
tenance, being  a  separate  and  distinct  pub- 
lic work,  must  be  contracted  for  like  any 
other  public  work.  The  material  with  which 
it  is  to  be  done  must  be  specified  by  the 
board,  and  an  estimate  of  the  cost  should  be 
sent  to  the  municipal  assembly,  together  with 
an  ordinance  recommending  sudi  repaira 
Nothing  of  that  kind  was  done  in  this  case, 
but  the  bid  for  reconstruction  and  mainte- 
nance were  both  let  together,  at  the  same  time 
and  to  the  same  party,  with  no  estimate  as 
to  the  cost  of  the  latter,  which  could  only  be 
made,  under  the  charter,  after  the  repairs  be- 
came necessary.  There  was  no  legal  obstacle 
in  the  way  to  one  person  becoming  the  con- 
tractor for  both  the  reconstruction  and  main- 
tenance, if  under  the  city  charter  and  ordi- 
nance the  contract  could  be  let  to  the  lowest 
bidder ;  but  in  any  event  as  the  costs  of  re- 
construction are  assessed  against  the  prop- 
erty holders,  while  the  costs  of  maintenance 
are  paid  by  the  city,  the  lettings  must  neces* 
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sarilj  have  been  separate  and  upon  different 
estimates. 

*'The  board  of  public  improvements  of  the 
defendant  city  had,  previous  to  the  time  of 
letting  the  contract  for  reoonstruction  and 
maintenance  to  the  aBrber  Asphalt  Paving 
Company,  publicly  announced  as  a  rule  for 
the  conduct  of  said  board  that  no  bid  for  main- 
tenance which  should  exceed  50  cents  per 
square  would  be  considered  or  reoontmended, 
which  was  estimated  to  be  about  cost,  or  less 
than  cost,  and  by  letting  the  contract  main- 
tenance and  reconstruction  together  the  bid- 
der was  enabled  to  make  a  bid  for  such  main- 
tenance 8/t  about  cost,  and  thereby  protect 
himself  against  any  possible  loss  on  account 
of  his  contract  for  maintenance  by  bidding  a 
higher  price  for  reconstruction. 

•'Under  S  18,  art  6,  supra,  the  paving,  curb- 
ing} guttering,  sidewalks,  and  tne  materials 
for  the  roadways,  the  repairs  of  aUeys  and 
sidewalks,  are  charged  np<m  the  adjoining 
property  as  a  apedal  tax,  while  the  cost  of 
their  maintenance  is  paid  by  the  city,  and  there 
is  no  apparent  reason  why  this  work  <x>uld 
not  be  done  as  well  by  one  contractor  as  an- 
other. But  by  letting  to  the  defendant^  the 
Barber  Asphalt  Paving  Company,  the  con- 
tract for  reconstruction,  and  at  the  same 
time,  and  as  part  of  the  same  contract,  the 
<x>ntract  for  the  maintenance  of  Jefferson 
avenue  for  the  period  of  nine  years  at  the 
price  of  $1,962,  the  contractor  was  enabled  to 
obtain  from  the  property  holders,  in  advance, 
payment  in  whole  or  in  part  for  the  main- 
tenance whichf  under  the  charter,  is  required 
to  be  paid  by  the  city;  and  if,  after  the  work 
of  reconstruction  is  completed,  the  property 
holders  refuse  to  pay  at  once,  a  special  tax 
bill  is  immediately  issued,  which  is  a  lien 
upon  the  property  for  the  cost  of  the  work 
•of  maintenance,  which  has  not  been  done,  and 
which  the  contractor  may  never  do. 

*'Peaple  ex  rel.  Hall  v.  Maker,  66  Hun,  81, 
9  X.  Y.  Supp.  94,  was  upon  objections  filed 
to  the  letting  of  a  contract  to  the  National 
Vulcanite  Company  for  grading  and  paving 
a  street  in  the  city  of  Albany,  New  York, 
with  Trinidad  sheet  asphalt.  The  contract 
was  objected  to  because  of  the  fact  that  it 
•contained  a  provision  which  required  the  con- 
tractor to  keep  in  repair  the  pavement,  laid 
in  pursuance  of  the  provision  thereof,  for  the 
period  of  seven  years,  from  and  after  the  ac- 
ceptance by  the  city,  without  expense  to  said 
«ity  or  to  the  abutting  property  owners.  It 
was  held  (we  quote  from  the  syllabi),  'that 
the  necessary  effect  of  this  contract  was  to 
<harge  upon  the  property  owners  the  cost  of 
keeping  the  avenue  in  repair  for  seven  years, 
in  violation  of  the  provision  of  the  act  of  the 
l^slature  which  charged  such  expense  upon 
the  city  at  large.  That  anything  in  the  con- 
tract which  imposed  upon  the  property  own- 
ers more  than  the  obligation  of  having  the 
pavement  weM  constructed  in  the  outset,  was 
unjust  to  them.' 

"In  the  case  in  hand,  by  letting  the  recon- 
-stmction,  and  maintenance  of  the  street  to- 
^lether,  plaintiffs  were  compelled  to  pay  part 
of  the  expense  of  maintenance,  which  by  law 
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they  were  only  responsible,  if  at  all,  for  the 
expense  of  reconstruction. 

"Moreover,  ordinance  number  17,151  pro- 
vides for  the  reconstruction  of  Jefferson 
avenue,  by  taking  up  and  removing  the  old 
pavement  of  the  roadway,  preparing  the 
roadbed,  renewing  and  readjusting  the  curb- 
ing, laying  a  roadway  pavement  of  best  qual- 
ity of  Trinidad  Lake  asphalt  on  a  concrete 
base,  except  between  the  rails  of  the  street 
railway  occupying  the  street,  which  last- 
mentioned  space  wcM  to  be  paved  with  granite 
blocks,  laid  on  a  bed  of  sand,  the  curbing  to 
be  of  limestme;  while  ordinance  No.  642 
provides  for  the  letting  of  such  work  all  in 
one  contract^  which  is  in  direct  conflict  with 
§  27,  supra,  of  the  charter,  which  provides 
for  the  letting  of  such  contracts  to  the  lowest 
bidder,  as  provided  for  purchases  by  the  com- 
missioner of  supplies,  while  by  S  29,  art.  4, 
of  the  charter  it  is  provided  that,  'in  adver- 
tising for  proposals  to  furnish  supplies, 
?uantity  and  quality  of  all  articles  shall  be 
ully  stated,  and  any  bidder  may  bid  for  any 
one  article  named.' 

"The  notice  of  the  letting  of  the  contract 
said  nothing  as  to  the  different  kinds  of 
work  to  be  done,  or  materials  to  be  fuqushed 
in  reconstruction,  although  estimates  foj 
such  work  and  materials  were  properly 
made,  but  simply  gave  notice  that  the  board 
of  public  improvements  would  hold  a  special 
meeting  at  a  time  fixed,  at  its  office  in  the  ^ 
city  hall,  for  the  purpose  of  considering  the  ' 
matter  of  reconstructing  with  asphidtum 
Jefferson  avenue  and  other  streets.  As  to 
work  and  material,  other  than  asphaltum, 
there  was  no  notice  at  all,  and  even  if  there 
had  been  no  one  could  have  bid  on  any  part 
or  parcel  thereof,  because  of  the  fact  that  the 
ordinance  provides  for  the  reconstruction 
with  Trinidad  Lake  asphalt,  a  monopolized 
article,  in  one  contract,  which  not  only  pre- 
vented competition  in  bidding  as  to  that  part 
of  the  contract,  but  for  any  other  work  or 
materials  also. 

"No  part  of  the  cost  of  maintenance  of  the 
street  could  be  imposed  upon  the  plaintiffs, 
in  the  absence  of  express  authority  under  the 
charter  to  do  so.  We,  therefore,  conclude 
that  8  642  of  the  revised  ordinances  of  the 
defendant  city  is  in  conflict  with,  and  con- 
trary to,  the  meaning  and  spirit  of  the  city 
charter,  and  null  and  void. 

"Nor  do  we  think  the  fact  that  the  con- 
tractor is  required  to  give  bond  for  the  main- 
tenance of  the  streets  legalizes  the  contract. 
Here  the  contract  for  reconstructing  the 
street  and  the  maintenance  of  it  after  con- 
struction were  entirely  different  matters, 
having  no  immediate  or  necessary  connec- 
tion whatever  with  each  other. 

"Moreover,  ordinance  17,161,  which  pro- 
vides for  the  reconstruction  of  Jefferson 
avenue,  being  for  public  work,  should  have 
specified  the  material  to  be  used  in  such 
maintenance  as  required  by  §  15,  art.  6,  of 
the  charter,  and,  as  it  failed  to  do  so,  is  also 
null  and  void." 

Gantt  and  Macfarlane,  JJ.,  concurred  in  so 
much  of  that  paragraph  "as  holds  the  ordi- 
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nances  in  question  in  requiring  contracts 
for  reconstruction  and  maintenance  to  be  let 
in  one  contract  as  stated  in  the  petition,  to 
be  in  violation  of  the  charter  of  the  city  and 
void,"  and  in  the  result,  as  did  Barclay,  J., 
-who,  in  a  separate  opinion  said: 

"2.  The  scheme  of  procedure  adopted  by 
the  board  of  public  improvements  under  ordi- 
nance 542  (Rev.  Ord.  St.  LouiB,  1887)  in  re- 
spect of  reconstruction  and  maintenance  of 
the  proposed  street  is  illegal,  because  the 
plain  effect  and  obvious  intent  of  the  scheme 
are  to  put  upon  the  owner  of  the  real  prop- 
erty ( properly  chargeable  by  special  tax  with 
the  cost  of  reconstruction)  a  portion  of  the 
expense  of  repairs  of  the  improved  street  for 
a  long  term  of  years.  The  latter  expense 
the  city  is  bound  by  the  charter  to  bear,  and 
cannot  shuffle  off  upon  the  adjacent  property 
in  the  mode  attempted  by  the  scheme  referred 
to,  as  described  in  the  petition  in  this  suit. 

"3.  'Maintenance'  is  a  word  whose  mean- 
ing is  greatly  influenced  by  its  context.  As 
used  in  the  ordinance  ( 542 )  before  the  court, 
it  appears  to  me  to  include  the  idea  of  put- 
ting on  the  repairs  needed  to  maintain  the 
street  in  its  completed  condition.  The  city 
cannot  lawfully  cast  upon  the  adjacent  prop- 
erty (under  the  guise  of  reconstruction)  a 
part  of  the  burden  of  repairs,  which  the 
charter  requires  the  city  to  bear.  By  calling 
that  burden  'maintenance'  the  nature  of  the 
work  is  not  changed,  nor  is  the  liability  of 
the  property  owner  under  the  charter  en- 
larged. 

"4.  The  two  charges  for  reconstruction 
and  maintenance  have  been  so  blended  (by 
the  scheme  of  special  taxation  adopted  in 
the  case  before  the  court)  that  the  valid 
charge  for  reconstruction  cannot  be  definitely 
ascertained,  and  severed  from  the  invalid 
charge  for  repairs  sought  to  be  thrown  upon 
the  adjacent  property.  Some  part  of  the  ex- 
pense properly  chargeable  to  the  city  for  re- 
pairs is  embodied  in  the  special  tax  laid  upon 
plaintiff's  property  for  alleged  reconstruc- 
tion of  the  street.  That  is  the  effect  (and 
obviously  the  intended  effect)  of  the  scheme 
originating  in  ordinance  542,  as  worked  out 
by  the  board  of  public  improvements,  accord- 
ing to  the  account  given  of  it  by  the  petition. 
Hence  the  assessment  for  reconstruction  (as 
now  riiade)  cannot  be  enforced,  containing,  as 
it  does,  an  unascertained  and  uncertain  il- 
legal element." 

From  the  opinion  of  the  majority  and  their 
decision,  Sherwood  and  Robinson,  J  J.,  and 
Brace,  Ch.  J.,  dissented,  their  reasons  for 
such  dissent  being  expressed  in  an  exhaus- 
tive opinion  by  Sherwood,  J.,  131  Mo.  103  et 
eeq.  33  S.  W.  480,  30  S.  W.  52. 

Afterwards  at  the  October  term,  1896,  the 
case  of  Barber  Asphalt  Paving  Co,  v.  Ull- 
man,  137  Mo.  543,  38  S.  W.  458,  was  decided, 
the  plaintiff  in  that  suit  and  in  the  one  in 
hand  being  the  same.  That  suit  was  an  ac- 
tion upon  a  special  tax  bill,  issued  in  regular 
form  by  the  authorities  of  the  city  of  St. 
Joseph,  in  favor  of  the  plaintiff  against  an 
abutting  property  owner,  for  the  improve- 
ment of  one  of  its  streets  under  a  contract 
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made  in  pursuance  of  an  ordinance  in  which, 
the  plaintiff  guaranteed  the  pavement  for 
five  years,  and  agreed  "to  keep  the  same  in 
repair  during  the  period  of  said  guaranty,*' 
and  although  the  charter  required  that  "the 
cost  of  repairing  and  keeping  in  repair  the 
paving  and  macadamizing  of  all  streets  and 
avenues  shall  be  paid  out  of  the  general  reve 
nue  of  the  city,"  the  contract  waa  sustained 
and  the  tax  bill  upheld.  The  opinion  in 
that  case  was  written  by  Barclay,  J.,  and 
concurred  in  by  Sherwood,  Macfarlane,  and 
Robinson,  JJ.,  and  by  Brace,  Ch.  J. 

In  the  opinion,  the  learned  judge  distin- 
guished the  case  from  the  Verdin  Case,  but 
as  Gantt  and  Burgess,  JJ.,  could  not  "per- 
ceive the  distinction,"  in  principle,  they  dis- 
sented and  expressed  tlieir  views  in  a  dis- 
senting opinion  written  by  Gantt,  J.,  137  Mo. 
572  et  seq.  38  S.  W.  458. 

In  the  meantime  one  of  the  suits  upon  the 
St  Louis  tax  bill  having  been  tried,  and 
judgment  thereon  rendered  in  the  circnit 
court  in  favor  of  the  defendants,  the  plain- 
tiff appealed  to  the  St.  Louis  court  of  ap- 
peals, where  the  judgment  of  the  circuit 
court  was  at  first  affirmed  on  the  authority 
of  the  Verdin  Case,  but  afterwards  on  mo- 
tion for  rehearing  was  certified  to  this  court 
on  account  of  a  supposed  conflict  between  the 
decision  in  that  case,  and  the  later  decision 
in  the  Ullman  Case,  In  due  course,  the  case 
came  on  for  hearing  in  this  oourt^  and  was 
decided  at  the  October  term,  1898.  Seaboard 
Nat.  Bank  v.  Woesten,  147  Mo.  467,  ante, 
270,  48  S.  W.  939.  The  tax  bill  upon  which 
that  suit  was  brought  was  issued  under  an 
ordinance  drawn  in  the  same  language,  and 
under  a  contract  let  under  the  same  circum- 
stances and  conditions  as  the  tax  bill  sued 
on  in  this  case ;  about  the  only  difference  be- 
tween the  two  cases  being  in  the  names  and 
amounts ;  and  that  the  Seaboard  tax  bill  was 
for  paving  on  Grand  avenue,  and  the  Hazel 
tax  bill  for  paving  on  Jefferson  avenue.  The 
opinion  in  the  Seaboard  Case  was  written  by 
Macfarlane,  J.,  and  after  mature  considera- 
tion waa  concurred  in  by  Sherwood,  Robin- 
son, Brace,  and  Williams,  JJ.,  and  dissented 
from  by  Gantt,  Ch.  J.,  and  Burgess,  J.  In 
the  opinion,  the  Verdin  and  Ullman  Cases 
were  reviewed,  and  the  Seaboard  Case  dis- 
tinguished from  them.  Whatever  may  be 
thought  of  these  distinctions,  the  conclusion? 
therein  reached,  and  the  reasoning  upon 
which  it  rests,  meet  with  our  approval.  Antl 
as  the  case  in  hand  cannot  be  distinguishi'd 
from  that  case,  but  is  on  all  foui;p  Avith  it, 
presenting  the  same  facts  for  judgment  th.it 
passed  into  judgment  under  the  opinion  in 
that  case,  and  as  the  argument  on  the  ques- 
tion has  been  exhausted  in  that  and  the  fore- 
going cases,  we  are  content  to  sustain  the 
contract  and  uphold  the  tax  bill  herein,  upon 
the  authority  of  that  case;  holding  in  this, 
as  in  that,  case,  that  the  ordinnnce  and  con- 
tract were  not  in  violation  of  any  of  the  pro- 
visions of  the  city  charter ,and  Uiat  the  spe- 
cial tax  bill  sued  on  is  a  leg<\l  charge  against 
the  property  of  the  defendant. 

It  follows  that  the  judgment  of  the  Cir* 
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evU  Court  should  he  reversed,  and  the  cause 
remanded  to  that  court  with  directions  to 
eater  up  judgment  in  favor  of  the  plaintiff, 
in  accordance  with  the  views  expressed  in 
this  opinion.    It  is  accordingly  so  ordered. 

Bobinsoiiy  Slierwood,  Marshall  and 
Valliaat,  J  J.,  concur;  Gantt,  Ch.  J.,  and 
Bvrseas,  J.«  dissent. 


(Division  2.) 
Jacob  AKNOLD  et  al,  Appts., 

V, 

City  of  ST.  LOUIS  et  al.,  Reapts, 


(. 


.Mo.. 


.) 


1.  A  city  cannot  be  held  liable  for  the 
drowning  of  cUtldren  In  a  pond  which 
ii  situated  partly  upon  a  street  and  partly 
upon  private  premises,  on  the  ground  that  the 
pond  is  a  nuisance  which  the  city  has  failed 
CO  abate,  where  it  does  not  appear  that  the 
accident  happened  upon  that  portion  of  the 
pond  which  is  located  upon  the  street. 

The  droirrninBT  of  children  In  a  pond 
while  skatlnB'  on  the  lee  formed  upon  it 
does  not  render  the  owner  of  the  land  liable 
in  the  absence  of  anything  to  show  that  the 
children  were  there  by  permission  or  invita- 
tion. 

(November  14.  1899.) 

\  PPEAL  by  plaintiffs  from  a  judgment  of 
A  the  Circuit  Court  for  the  City  of  St. 
Louis  in  favor  of  defendants  in  an  action 
brought  to  recover  damages  for  the  drown- 
ing of  plaintiff's  children  which  was  alleged 
to  have  been  caused  by  defendants*  negli- 
gence.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  T.  J.  Bowe,  for  appellants: 

Unguarded  premises  supplied  with  dan- 
gerous attractions  are  regarded  as  holding 
out  an  imrplied  invitation  to  children,  which 
will  make  the  owner  of  the  premises  liable 
for  injuries  to  them,  even  though  they  be 
technical  trespassers.  Whether  or  not  the 
dangerous  premises  were  so  attractive  to 
children  as  to  suggest  the  probability  of  the 
accident,  and  thus  render  the  owner  liable, 
ia  a  question  for  the  jury. 

Pekin  V.  McMahon,  154  111.  141,  27  L.  R. 
A.  206.  30  N.  E.  484;  Lepnick  v.  Qaddis,  72 
Mi«s.  200,  26  L.  R.  A.  680,  16  So.  213. 

The  owner  of  property  abutting  on  a  pub- 
lic highway  is  bound  to  keep  his  premises  in 
a  condition  reasonably  safe  for  the  public 
who  have  occasion  to  travel  on  the  highway. 

Buesching  v.  St.  Louts  Oaa  Light  Co.  73 
ifo.  220,  39  Am.  Rep.  503 ;  Clark  v.  Famoue 
Shoe  rf  Clothing  Co.  16  Mo.  App.  464;  Kirk- 
pa  trick  v.  Knapp,  28  Mo.  App.  427. 

The  city  is  bound  to  keep  its  streets  in  a 
condition  safe  for  the  public  to  travel  there- 
on. 


Indianapolis  v.  Emmelman,  108  Ind.  530, 
58  Am.  Rep.  65,  9  N.  E.  155. 

Messrs.  B.  Sehniinnaelier  and  Charles 
Clailin  Allen,  for  respondent  city  of  St. 
Louis: 

Municipal  corporations  are  not  required 
to  keep  all  of  their  streets  in  good  repair, 
but  only  such  as  are  necessary  for  the  use  of 
the  traveling  public,  and  which  have  been  ac- 
tually opened  for  travel. 

Bassett  v.  St.  Joseph,  53  Mo.  290,  14  Am. 
Rep.  446;  Brennan  v.  St.  Louis,  92  Mo.  482, 
2  S.  W.  481. 

And  they  are  then  only  "bound  to  keep  the 
streets  and  highways  in  a  proper  state  of  re- 
pair, free  from  obstructions,  so  that  they 
will  be  reasonably  safe  for  trrfvel." 

Smith  V.  St.  Joseph,  45  Mo.  449. 

Those  not  using  the  streets  for  purposes  of 
travel  cannot  complain  of  their  condition. 
The  liiibility  of  the  corporation  extends  only 
to  travelers  injured  therein. 

Kilcy  V.  Kansas,  87  Mo.  103,  66  Am.  Rep. 
443;  Russell  v.  Columbia,  74  Mo.  480,  41  Am. 
Rep.  325;  Bassett  v.  St.  Joseph,  53  3kIo.  290, 
14  Am.  Rep.  440;  Smith  v.  St.  Joseph,  45  Mo. 
449. 

A 'city  is  not  bound  to  guard  its  streets  or 
bridges  so  as  to  prevent  children  from  play- 
ing thereon  and  exposing  themselves  to  dan- 
ger, and  is  not  liable  for  injuries  which  may 
be  thus  received. 

Schtjuf  V.  Faducah,  20  Ky.  L.  Rep.  1796, 
50  S.  W.  42 :  Dehanitz  v.  St.  Paul,  73  Minn. 
385,  70  N.  W.  48:  Oavin  v.  Chicago.  97  111. 
06.  37  Am.  Rpp.  99. 

The  exisrtence  of  the  pond  was  not  the 
proximate  cause  of  the  accident,  and  there- 
fore the  oity  is*  not  liable. 

Dill.  Mun.  Coi*p.  8  1007;  Butz  v.  Cava- 
navgh,  137  Mo.  503,  38  S.  W.  1104. 

If  it  occurred  on  the  Dawson  property  the 
city  was  not  liable,  because  a  municipal  cor- 
poration is  not  liable  for  its  failure  to  abate 
a  nuisance  on  private  property. 

JIarrnan  v.  St.  Louis,  137  Mo.  404,  38  S.  W. 
1102;  Bui3  V.  Cavanaugh,  137  Mo.  503.  38  S. 
W.  1104;  Moran  v.  Pullman  Palace  Car  Co. 
134  Mo.  641,  33  L.  R.  A.  755,  36  S.  W.  659; 
Witte  V.  Stifel,  126  Mo.  295,  28  S.  W.  891 ; 
Ovcrholt  V.  Vieths,  93  Mo.  423,  6  S.  W.  74. 

Mr.  1a,  Frank  Ottofy,  for  respondent 
Dawson : 

The  owner  of  real  estate  is  not  liable  in 
damages  to  a  trespasser  who  falls  into  an 
excavation  thereon,  but  only  to  one  lawfully 
passing  along  the  street  who  is  accidentally 
injured  while  lawfully  using  the  public  high- 
way as  a  traveler. 

Overholt  v.  Vieths,  93  Mo.  422,  6  S.  W.  74; 
Wittc  V.  Stifel,  126  Mo.  295,  28  S.  W.  891 ; 
Bai-ney  v.  Hannibal  d  St.  J.  R.  Co.  126  Mo. 
372,  26  L.  R.  A.  847,  28  S.  W.  1009;  Moran 
V.  Pullman  Palace  Car  Co.  134  Mo.  641,  33  L, 
R.  A.  755,  36  S.  W.  659;  Buiz  v.  Cavanaugh^ 
137  Mo.  503,  38  S.  W.  1104;  Heckler  v.  St. 


XciTE. — As  to  liability  for  dangerous  condi- 
tion of  premises  lying  open  beside  a  highway  or 
frequented  path,  see  note  to  Lepnick  v.  Gaddls 
I  Miss.)  26  L.  R.  A.  686,  and  the  subsequent 
rases  of  Pekin  T.  McMahon  (III.)  27  L.  B. 
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A.  206;  Moran  v.  Pullman  Palace  Car  Co.  (Mo.) 
33  L.  K.  A.  755;  Dobbins  v.  Missouri,  K.  & 
T.  R.  Co.  (Tex.)  38  L.  R.  A.  673;  Stendal  v. 
Boyd  (Minn.)  42  L.  R.  A.  288;  Cooper  v.  Over- 
ton (Tenn.)  45  L.  R.  A.  691. 


MlBSOUBI  SUFBBMB  COCKT. 


Not., 


LouiM,  13  Mo.  App.  277 ;  Richards  v.  Connell, 
45  Neb.  467,  63  N.  W.  915;  GUlespie  v.  Mc- 
Gotcan,  100  Pa.  144,  45  Am.  Rep.  365;  Klix 
V.  Kieman,  68  Wis.  271,  60  Am.  Rep.  854,  32 
N.  W.  223 ;  Charlebois  v.  Gogebic  d  M.  River 
R.  Co.  01  Mich.  59,  61  N.  W.  812;  Greene  v. 
lAnton,  7  Misc.  272,  27  N.  Y.  Supp.  891; 
Cla/rk  T.  Manchester,  62  N.  H.  577 ;  (TCon- 
nor  V.  lUinoia  C\  R.  Co.  44  La.  Ami.  339,  10 
So.  678;  McGuiness  v.  Butler,  159  Mass.  233, 
34  N.  £.  259;  Benson  ▼.  Baltimore  Traction 
Oo.  77  Md.  535,  20  L.  R.  A.  714,  26  Atl.  973. 

riie  allegation  of  the  petition  that  at  the 
time  of  the  accident  "the  ice  on  said  pond 
was  so  thin  that  it  was  dangerous  to  go 
thereon"  is  sufficient  to  sustain  the  demurrer. 
This  was  the  proximate  cause  of  the  acci- 
dent, and  it  is  held,  regardless  of  other  con- 
siderations, that  children  thirteen  and  four- 
teen years  of  age  are  guilty  of  contributory 
negligence  imder  such  circumstances. 

Butz  V.  Cavanaugh,  137  Mo.  503,  38  S.  W. 
1104. 

BvrseaSy  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  by  plaintiffs,  who  \rcre, 
at  the  time  of  the  injury  complained  of,  hus- 
band and  wife,  and  as  such  prosecute  this 
suit  to  recover  from  defendants,  the  city  of 
St.  Louis  and  Isabella  Dawson,  the  sum  of 
$10,000  damages  for  the  death  of  their  two 
minor  children,  Arthur  James  Arnold  and 
Amanda  Mary  Arnold,  who  were  drowned  in 
the  city  of  St.  Louis  on  the  12th  day  of  Jan- 
uary, 1897,  while  skating  upon  the  ice  which 
had  formed  upon  a  pond  of  water  which  it  is 
alleged  had  formed  upon  a  porti<Ai  of  Taylor 
avenue,  one  of  the  public  streets  of  said  city, 
between  Margaretta  and  Kossuth  avenues, 
and  upon  land  of  the  defendant  Isabella 
Dawson,  abutting  the  west  side  off  said  Tay- 
lor avenue.  The  petition  is  in  two  counts. 
The  first  is  to  recover  $5,000  on  account  of 
the  death  of  the  boy,  and  the  second  is  to  re- 
oover  the  same  amount  on  account  of  the 
death  of  the  girl.  This  is  the  only  material 
difference  between  the  two  counts.  They 
both  aver  that  the  children  were  minors  and 
unmarried ;  that  the  city  of  St.  Louis  is  and 
was  a  municipal  corporation;  that  Taylor 
avenue,  between  Margaretta  and  Kossuth 
avenues,  is  a  public  highway,  and  that  de- 
fendant Isabella  Dawson  at  the  times  men- 
tioned in  the  petition  was  the  owner  of  cer- 
tain real  estate  fronting  on  the  west  side  of 
Taylor  avenue  between  the  streets  mentioned ; 
that  on  January  12, 1897,  and  for  a  long  time 
prior  thereto,  the  defendants  carelessly,  neg- 
ligently, wroi^ully,  and  unlawfully  suf- 
fered and  permitted  a  large  body  of  water, 
200  feet  long,  100  feet  wide,  and  20  feet 
deep,  to  collect  and  remain  on  the  above  por- 
tion of  Taylor  avenue  and  on  the  real  estate 
of  defendant  Dawson;  that  said  body  of  wa- 
ter had  collected  and  remained  on  said  street 
and  said  premises  for  more  than  a  year  prior 
to  January  12,  1897,  which  fact  was  well 
known  to  the  defendant  city,  and  that  it  was 
the  duty  of  said  defendant  to  so  guard  said 
body  of  water  that  it  would  not  be  dangerous 
to  the  public.  The  petition  further  alleges 
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that  the  water  so  collected  w»s  in  the  vittii- 
ity  of  the  Ashland  School  (one  of  the  publie 
schools  of  the  city  of  St.  Louis),  and  that 
when  frozen  over  it  was  attractive  to  chil- 
dren of  tender  years,  and  to  the  deomaed  chil- 
dren of  plaintiffs,  who  were  drawn  there  for 
the  purpose  of  skating  upon  the  ice;  thst, 
upon  the  day  just  named,  ice  had  formed  up- 
on the  pond,  attracting  children  from  said 
school,  and  other  children,  to  skate  thereon; 
"and  that  the  ice  on  said  pond  was  so  thin 
that  it  was  dangerous  to  go  thereon."  The 
petition  proceeds  to  allege  that  on  January 
12,1897,  the  children  of  plaintiffs,  attracted 
as  aforesaid,  went  up<m  the  pond  to  skate, 
and  the  ice  broke,  and  that  they  were  imme- 
diately drowned.  It  is  also  averred  in  each 
of  said  counts  that  the  fact  that  a  large  num- 
ber of  children  were  in  the  habit  of  ska^ng 
upon  said  ice  was  well  known  to  defendants, 
and  that  the  death  of  the  children  was  caused 
*'hy  the  carelessness  and  the  negligence  and 
wrongful  action  of  the  defendants  in  wrong- 
fully suffering  and  permitting  said  pond  to 
form  on  said  Taylor  avenue  and  said  real  es- 
tate above  and  heretofore  described  herein, 
and  to  remain  thereon  unguarded,  so  that 
when  it  was  frozen  over  it  would  attract  chil- 
dren to  skate  thereon."  To  this  petition 
each  of  the  defendants  filed  a  general  de- 
murrer on  the  ground  that  the  same  does  not 
contain  facts  sufficient  to  constitute  a  cause 
of  action,  which  demurrers  were  sustained  by 
the  court.  Plaintiffs  declining  to  plead  fur- 
ther, final  judgment  wa«  entered  in  favor  of 
defendants  on  the  demurrers,  and  plaintiffs 
brought  the  case  to  this  court  by  appeal. 

The  petition  shows  very  conclusively  that 
the  action  is  not  based  upon  the  ground  that 
Arthur  James  Arnold  and  Amanda  Mary  Ar- 
nold were  travelers  upon  the  street  of  defend- 
ant city,  and  that  by  reason  of  its  unsafe  coo- 
dition  it  was  dangerous  to  persons  passing 
along  and  upon  it,  in  consequence  of  which 
they  were  drowned,  but  upon  the  ground  that 
the  pond,  when  covered  with  ice,  was  attracts 
ive  to  children;  so  that,  as  deceased  were 
not  using  the  street  at  the  time  of  the  acci- 
dent for  the  purpose  of  travel,  the  rule  of  law 
which  requires  municipalities  to  keep  their 
streets  in  a  reasonably  safe  condition  for 
that  purpose  does  not  govern  in  this  case, 
for  the  city  owed  them  no  such  duty. 
Smith  ^v.  8t.  Joseph,  45  Mo.  449;  Bassett  V. 
8t.  Joseph,  53  Mo.  290,  14  Am.  Rep.  446; 
Riissell  V.  Columbia,  74  Mo.  480,  41  Am.  Rep. 
325;  Kiley  v.  Kansas,  87  Mo.  103,  56  Am. 
Rep.  443 ;  Brennan  v.  8t.  Louis,  92  Mo.  482, 
2  S.  W.  481.  At  Taylor  avenue,  where  the 
accident  occurred^  it  seems  that  the  water 
covered  the  street  to  the  depth  of  20  feet,  and 
that  the  children  went  upon  the  ice  which 
had  accumulated  over  it  on  the  p<md,  and 
were  skating  thereon,  in  consequence  of 
which  they  were  drowned;  so  that«  unless 
the  city  was  negligent  in  permitting  the  pond 
to  remain  in  its  unindosed  or  unguarded  con- 
dition, it  cannot  be  held  to  respond  in  dam- 
agefl  in  consequence  of  the  deatii  of  the  chil- 
dren. In  the  case  of  Sohauf  v.  Padueah,  20 
Ky.  L.  Rep.  1796,  60  S.  W.  42,  there  was  a 
pond  in  the  commons  of  the  city,  same  dis- 
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tanoe  itom  mm^  ^igkway;  mad  while  plain- 
tiff's flom,  about  seyen  jreara  of  age,  was  cross- 
ing  the  eoxmnonB,  be  caii^ght  a  bird,  and,  see- 
ing some  children  fishing  at  the  pond,  he 
went  orer  to  where  th^  were.  The  bird  got 
away  from  him  and  fluttered  out  into  the 
water,  and  he  wculed  out  after  it,  and  in  do- 
ing so  ventured  too  far,  and  got  over  his 
depth  and  waa  drowned.  It  was  ruled  that 
the  <eity  waa  not  liable.  The  oourt  said: 
"AeeunMilations  of  water  are  common  about 
all  cities,  especially  river  towns.  A  large 
part  of  the  farm  houses  of  this  state  have 
ponds  about  them.  The  city  was  under  the 
same  obligation  as  any  other  lot  owner,  and 
no  more.  The  child  did  not  lose  his  life  from 
the  dangerous  proximity  of  the  pond  to  a 
highway,  or  from  any  secret  danger,  such  as 
a  gz«at  depth  of  water  near  the  bank,  but 
from  his  voluntarily  wading  out  in  the  pond 
some  10  feet  after  the  bird.  It  was  not  the 
duty  of  the  city  to  provide  against  such  a 
eontingency  as  this.  In  Oillespie  v.  McOovo- 
an,  100  Pa.  144,  46  Am.  Rep.  3ft5,  a  boy  eight 
years  old,  while  fishing  in  a  well  in  an  old 
brickyard,  fell  in  it  and  was  drowned,-r-a 
stronger  case  for  the  plaintiff  than  we  have 
here, — yet  it  was  held  that  there  could  be  no 
recovery.  The  court  said:  *We  are  unable 
to  see  anything  in  this  case  to  charge  the  de- 
feodants  with  negligence  in  not  inclosing 
their  lot  (M*  guarding  the  well.  There  was  no 
eoneealed  trap  or  deadfall,  as  in  HydrauUo 
Works  Co.  ▼.  Orr,  83  Pa.  332.  The  well  was 
open  and  visible  to  the  eye.  No  one  was  like- 
ly to  w»lk  into  it  bv  day,  and  this  accident 
did  not  occur  at  night.  A  boy  playii^  upon 
its  edge  might  fall  in,  just  as  he  might  in 
any  pond  or  stream  of  water.  In  this  re- 
spect the  well  was  no  more  dangerous  than 
the  river  front  on  both  sides  of  the  city, 
where  boys  of  all  ages  congregate  in  large 
numbers  for  fishing  and  other  amusements. 
Vacant  brickyards  and  open  lots  exist  on  all 
sides  of  the  city.  There  are  streams  and 
pools  of  water  where  children  may  be 
drowned;  there  are  inequalities  of  surface 
where  they  may  be  injured.  To  compel  the 
owners  of  such  property  either  to  inclose  it 
or  fill  up  their  ponds,  and  leave  the  surface 
so  that  trespassers  may  not  be  injured, 
would  be  an  oppressuve  rule.  The  law  does 
not  require  us  to  enforce  any  such  principle, 
even  wbere  the  trespassers  are  children.  We 
all  know  that  boys  of  eight  years  of  age  in- 
dulge in  athletic  sports.  They  fish,  shoots 
swim,  and  climb  trees.  All  of  these  amuse- 
ments are  attended  with  danger,  and  acci- 
dents frequently  occur.  It  is  part  of  a  boy's 
nature  to  trespass,  especially  where  there  is 
tempting  fruit;  yet  I  never  heard  that  it 
was  the  dutv  of  the  owner  of  a  fruit  tree  to 
cut  it  down  because  a  boy  trespasser  may  fall 
from  its  branches.  Yet  the  principle  con- 
tended for  b^  plaintiff  would  bring  us  to  this 
absurdity,  if  carried  to  its  logical  con- 
clusion. Moreover,  it  would  charge  the 
duty  of  protection  of  children  upon  every 
member  of  the  community  except  their  pa- 
rents.' *'  In  Dehanitz  v.  8t.  Paul,  73  Minn. 
386,  76  N.  W.  48,  there  was  within  the  city 
of  St.  Paul  a  slough,  which  during  high  wa- 
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ter  in  the  Mississippi  river  filled  with  water, 
and  had  no  outlet.  The  streets  in  this  part 
of  the  city  were  dedicaite^l  to  the  public,  but 
never  by  the  city  opened,  kept,  or  used,  al' 
though  the  tract  was  an  open  common.  In 
this  slough  was  an  open  basin,  60  to  75  feet- 
across,  which  was  contiguous  to  James- 
street.  For  a  long  time  the  city  had  used 
this  hollow  basin  as  a  place  for  duxnpiug  gar- 
bage and  manure,  which  during  high  water 
floats  upon  the  water,  and  forms  a  crust,  up- 
on which  grows  vegetation  simdlar  to  that- 
upon  surrounding  land.  The  plaintiff's  in- 
testate, a  girl  ten  years  old,  left  James  street',- 
upon  which  she  had  been  traveling,  and, 
either  for  oonvemence  or  pleasure,  attempted 
to  cross  over  this  crust  on  her  way  to  a 
packing  house,  one  fourth  of  a  mile  distant, 
when  the  crust  broke,  and  she  fell  into  the 
water  and  was  drowned.  It  was  not  allied 
in  the  petition  that  the  public  had  ever  trav- 
eled over  this  dumping  ground,  or  used  it 
as  an  open  conmion.  It  was  held,  on  demur- 
rer to  the  petition,  that  the  city  owed  no 
duty  of  protection  or  warning  in  respect 
to  the  girl  going  upon  this  dumping  ground* 
or  crust  as  a  traveler^  and  hence  was  not  li- 
able in  damages  for  her  death. 

The  principle  announced  in  these  cases 
seems  to  be  decisive  of  the  case  in  hand, 
for  although  the  petition  avers  that  Taylor 
avenue,  between  Margaretta  and  Kossuth 
avenues,  is  a  public  highway,  which  implies 
that  it  was  open  to  the  use  of  the  public,  the 
subsequent  allegation  that  it  was  covered 
with  water  20  feet  deep  shows  that  it  was 
impossible  that  it  ooula  have  been  used  for 
such  a  purpose.  The  act  of  the  children  in 
venturing  upon  the  ice  was  entirely  volun- 
tary upon  their  part,  and  is  wholly  unlike 
that  class  of  cases  where  a  person  is  traveling 
with  proper  car^  upon  a  sidewalk  in  a  city, 
and  by  reason  of  its  defective  condition,  or 
its  close  proximity  to  some  hole  or  dangerous 
place,  falls  and  is  injured;  for  in  suctt  case 
the  city  will  be  held  to  respond  in  damages 
lor  the  injury,  upon  the  ground  that  as  to 
such  persons  it  is  bound  to  keep  its  sidewalks 
in  a  reasonably  safe  condition  for  pedestri- 
ans both  by  day  and  by  night,  while,  as  to 
persons  not  using  its  sidewalks  for  the  pur- 
poses for  which  they  are  intended  (for  in- 
stance, skating  upon  ice  formed  thereon  on  a 
pond  20  feet  deep),  it  owes  no  such  duty. 
Plaintiffs,  however,  rely  upon  Lepniok  V. 
Oaddis,  72  Miss.  200,  26  L.  R.  A.  686,  16  So. 
213,  as  supporting  their  contention.  In  that 
case  Gaddis  owned  a  lot  at  the  intersection 
of  two  streets.  A  storehouse  which  stood 
thereon  was  burned  down  some  years  before 
the  accident,  leaving  an  uncovered  cistern 
on  the  vacant  lot.  It  was  alleged  in  the  pe- 
tition that  by  the  invitation  and  by  the  li- 
cense of  the  defendant  the  public,  in  passing 
from  street  to  street,  crossed  over  his  lot  by 
two  commonly  traveled  paths,  which  became 
well  defined,  and  each  of  which  ran  near  by 
the  cistern.  It  was  also  alleged  "that,  dur- 
ing the  winter  of  1893,  appellant,  a  stranger, 
while  carefully  using  the  highway  (the  night 
being  dark,  rainy,  and  cloudy,  and  there  be- 
ing   nothing   to    show  where    the    highway 
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ended  and  the  vacant  lot  began),  strayed 
therefrom,  and,  whilst  so  bewildered  and  lost, 
fell  into  said  cistern  and  was  injured."  Held, 
upon  demurrer  to  the  petition,  that  it  stated 
a  good  cause  of  action.  It  will  be  obvious 
that  there  is  a  very  material  difference  be- 
tween the  facts  in  that  case  and  in  the  one 
in  hand,  in  this:  In  that  case  the  injured 
party  did  not  knowingly  and  voluntarily  enter 
a  place  of  danger,  while  in  the  case  in  hand 
they  did.  [ndianapolia  v.  Emmeltnan,  108 
Ind.  530,  9  N.  E.  155,  is  another  case  relied 
upon  by  plaintiffs.  In  that  case  the  defend- 
ant city,  while  constructing  a  bridge,  made 
an  excavation  in  the  bed  of  a  shallow  stream, 
\vhere  it  was  crossed  by  a  street,  and  con- 
structed a  levee  from  the  bank  to  the  excava- 
tion, and,  knowing  that  the  children  of  per- 
sons residing  near  were  accustomed  to  play 
in  the  vicinity,  left  it,  in  the  absence  of  work- 
men, without  safeguards  of  any  kind,  by  rea- 
son of  which  a  child years  of  age,  while 

at  play,  without  any  fault  on  the  part  of  its 
parents,  fell  into  th«  excavation  and  was 
.  drowned.  It  was  held  that  the  city  was  li- 
able. But  that  case,  it  will  be  seen,  was  bot- 
tomed upon  the  negligent  act  of  the  city  in 
digging  a  hole  in  the  street,  in  which  water 
accumulated,  and  into  which  plaintiff's  child 
fell  and  was  drowned.  Pekin  v.  McMahon, 
154  111.  141,  27  L.  K  A.  206,  39  N.  E.  484,  is 
another  case  relied  upon  by  plaintiffs.  That 
was  an  action  against  the  city  as  the  owner 
of  land  next  to  one  of  its  streets,  upon  which 
land  there  wan  a  deep  hole  or  pit^  in  which 
water  had  accumulated,  and  upon  which 
floated  logs  and  planks,  which  was  alleged  to 
be  a  source  of  attraction  to  children  in  the 
locality,  who  resorted  there  to  play.  Plain- 
tiff's child,  eight  years  of  age,  while  so  en- 
gaged was  drowned;  and  it  was  held  that 
plaintiff  might  recover. .  But  that  case  is  not 
in  line   with   the   rulings   of  this  court   in 


Overholt  v.  Vieihs,  93  Mo.  424,  6  S.  W.  74j 
Witte  V.  Stifel,  126  Mo.  303,  28  8.  W.  891; 
and  Butz  v.  Cavanaugh,  137  Mo.  503,  38  S. 
W.  1104.  In  the  case  last  cited  it  was  held 
that  the  owner  of  land  was  not  responsible 
for  injuries  sustained  by  a  boy  twelve  yean 
of  age  who  voluntarily  went  into  an  excava- 
tion on  private  property  near  a  street,  and 
burned  his  feet  in  a  smouldering  fire  theran. 

The  petition  does  not  ail^  that  ths  acci- 
dent happened  in  that  portion  of  the  pond 
which  is  located  in  the  street;  which  was  ab- 
solutely necessary  in  order  to  hold  the  city 
upon  the  ground  that  the  pond  was  a  nui- 
sance; and,  if  the  accident  happened  upon 
that  portion  of  the  pond  located  upon  the 
land  of  Isabella  Dawson,  the  city  cannot  be 
held  liable  for  an  injury  occurring  upon  the 
land  of  another,  upon  the  ground  that  the 
place  where  it  occurs  is  a  nuisance,  and  that 
the  city  had  failed  to  abate  it.  Moran  ?. 
Pullman  Palace  Car  Co.  134  Mo.  641,  33  L 
R.  A.  755,  36  S.  W.  659;  Harman  v.  8i. 
Louia,  137  Mo.  494,  38  S.  W.  1102. 

As  to  the  defendant  Isabella  Dawson,  if 
the  children  were  drowned  upon  that  part  of 
the  pond  which  is  upon  her  land,  there  is  noth- 
ing in  the  petition  which  tends  to  show  that 
they  were  there  by  her  permission  or  invita- 
tion, in  the  absence  of  which  it  must  be  in- 
ferred that  they  were  trespassers,  and  their 
representatives  without  remedy  against  her. 
Witte  V.  Stifel,  126  Mo.  303,  28  8.  W.  891; 
Moran  v.  Pullman  Pal<ioe  Car  Co.  134  Mo. 
641,  33  L.  R.  A.  755,  36  8.  W.  659;  OverhoU 
V.  Vieths,  03  Mo.  424,  6  S.  W.  74;  Butz  y. 
Cavafiaugh,  137  Mo.  503,  38  8.  W.  1104. 

For  these  considerations,  we  affirm  t^ 
judgment, 

Oantt,   P.   J.,   concurs.    Sherwood,  J., 

absent. 


NEBRASKA  SUPREME  COURT. 


Nellie  M.  RICHARDSON,  Plff.  in  Err., 

V. 

COUNTY  OF  SCOTTS  BLUFF. 
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•A  contract  by  wl&icli  a  person  narrees 
to  draft  a  bill,  have  it  Introduced  In  a  leg- 
islature, explain  It  to,  and  make  arguments 
In  Its  favor  before,  committees  of  the  legisla- 
ture, and  do  all  things  needful  and  proper 
to  secure  Its  passage,  such  party  to  receive 
no  compensation  unless  the  passage  of  the  bill 
(an  appropriation  act)  is  procured.  If  success- 
ful the  fees  not  fixed,  but  to  be  liberal.  Is 
vicious,  illegal,  and  void,  and,  in  the  event 
of  the  passage  of  the  bill,  there  can  be  no  re- 
covery of  a  fee  In  a  suit  upon  the  contract, 
nor  as  upon  an  Implied  contract,  nor  a  quan- 
tum meruit  for  the  services  performed. 

(December  10,  1899.) 

•Headnote  by  Habbison,  Ch.  J. 


ERROR  to  the  District  Court  for  Scott* 
Bluflf  County  to  review  a  iudjjment  in  fa- 
vor of  defendant  in  a  suit  brought  to  recover 
compensation  for  services  rendered  in  pro- 
curing from  the  legislature  an  appropriation 
to  meet  the  expenses  of  a  criminal  trial. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  BC  B.  Reese,  O.  A.  Bobbima 
and  F.  I.  Fom,  for  plaintiff  in  error: 

The  services  rendered  by  the  plaintiff  for 
the  defendant  before  the  legislature  in  secur- 
ing the  passage  of  the  bill  for  the  relief  of 
the  defendant  were  lawful  services. 

Foltz  V.  Cogstcell,  86  Cal.  542,  25  Pac  60: 
Kansas  P.  R.  Co.  v.  McCoy,  8  Kan.  53S: 
Stanton  v.  Emhrey,  93  U.  S.  548,  23  L.  ed. 
983. 

If  the  contract  was  legal  it  would  not  be 
made  illegal  by  misconduct  on  the  part'  of 
the  plaintiff  in  carrying  it  out* 


Note. — As  to  validity  of  contract  to  procure  I  Houlton  v.  Nichol  (Wla)  33  L.  R.  A.  166,  and 
legislation,  see  note  to  Houlton  v.  Dunn  (Minn.)    Crlchfleld  v.  Bermndes  Asphalt  Pavtnff  Co.  (111.) 
SO  L.  R.  A.  737 ;  and  the  subsequent  cases  of  I  42  L.  R.  A.  847. 
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Barry  ▼.  Capm,  161  Mass.  99,  6  L.  R.  A. 
«08,  23  N.  &  735. 

There  is  no  taint  of  illegality  in  the  con- 
tract set  forth  in  the  petition  in  this  case, 
and  no  evidence  of  the  use  of  improper  or 
unlawful  means  in  its  performance  bj  the 
plaintiff.  Illegality  is  not  specially  pleaded 
in  the  answer,  and  the  question  of  its  exist* 
•ence  cannot  arise  under  the  issues  framed 
and  tried. 

Dilion  y.  Darst,  48  Keb.  803,  67  N.  W.  783. 

The  county  board  had  the  power  and  au- 
thority to  employ  the  plaintiff  as  attorney 
-or  agent  to  present  the  merits  of  the  county's 
•claim  against  the  state  to  the  legislature. 

Smith  y.  Sacramento  City,  13  Cal.  631; 
Eomhlotcer  v.  Duden,  35  Cal.  670;  Clarke  v. 
Ly<m  County,  8  Nev.  181 ;-  Ellis  v.  Washoe 
iJounty,  7  Nev.  291 ;  Tatlock  v.  Louise  Coun- 
iy,  46  Iowa,  138;  Memphis  v.  Adams,  9 
Heisk.  518,  24  Am.  Rep.  331 ;  Broume  v.Cwm- 
ii\{j  County,  31  Keb.  362,  47  N.  W.  1050; 
Hamilton  County  Comrs,  v.  Wehh,  47  Kan. 
104,  27  Pac.  825. 

The  defendant  is  estopped  to  claim  that 
the  contract  of  employment  was  irregular. 

Grand  Island  Gas  Co.  v.  West,  28  Neb. 
«52,  45  N.  W.  242;  Chitta  Percha  d  Rubber 
Mfg.  Co.  v.  Ogalalla,  40  Neb.  775,  59  N.  W. 
513. 

Where  such  a  contract  has  been  performed 
by  one  party,  and  the  other  has  received  the 
Vnefits  arising  from  such  performance,  the 
latter  is  estopped  to  plead  that  the  execution 
of  the  contract  was  ultra  vires. 

State  Bd.  of  Agri.  v.  Citizens'  Street  R.  Co. 

47  Ind.  407,  17  Am.  Rep.  702;  Broum  v.  Mer 
rick  County  Comrs.  18  Neb.  355,  25  N.  W. 
356;  Northampton  County's  Appeal,  30  Pa. 
305;  Natchez  v.  Mallery,  54  Miss.  499;  Ar- 
genti  ▼.  Ban  Francisco,  16  Gal.  255;  Clark 
v.  Dayton,  6  Neb.  192;  Hull  v.  Kearney 
'County  Comrs.  13  Neb.  539,  14  N.  W.  529; 
Fister  ▼.  La  Rue,  15  Barb.  323;  Power  v. 
May,  114  Cal.  207,  46  Pac.  6;  Hamilton 
-County  Comrs.  v.  Webb,  47  Kan.  104,  27  Pac. 
825:  Ellsusorth  v.  Rossiter,  46  Kan.  237,  26 
Pac  67 4 ;Cineinnati  v.  Cameron,  33  Ohio  St. 
336;  Ward  v.  Forest  Grove,  20  Or.  355; 
Hawk  y.  Marion  County,  48  Iowa,  472 ;  Knee- 
land  y.  Gilman,  24  Wis.  39;  Allegheny  City 
X.  McClurkan,  14  Pa.  81 ;  Beers  v.  Dalles 
City,  16  Or.  334;  Brown  v.  Atchison,  39  Kan. 
49,  17  Pac.  456. 

Mr.  J.  H.  Broady,  also  for  plaintiff  in 
«rror: 

The  plaintiff's  service  was  legal  and  a 
•clear  gain  to  defendant. 

State  ex  rel.  Sayre  v.  Moore,  40  Neb.  854, 
25  L  R.  A.  774,  59  N.  W.  755;  Omaha  d  R, 
Valley  R.  Co.  v.  Brady,  39  Neb.  49,  57  N.  W. 
767 ;  FoUz  v.  Cogswell,  86  Cal.  642,  25  Pac. 
60. 

The  county  cannot  retain  the  fruit  of  serv- 
ice, and  deny  the  employment. 

4  Thomp.  Corp.  SS  5258,  5985;  Beach,  Pub. 
Corp.  IS  224,  227,  243,  623;  State  ex  rel. 
West  v.  Des  Moines,  96  Iowa,  621,  31  L.  R. 
A.  ISO,  63  N.  W.  818. 

A  principal  who  ratifies  a  contract  made 
for  him  by  another  must  adopt  all  tl^  in- 
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strumentalities  employed  by  such  agent  to 
bring  it  to  a  consummation. 

HaU  V.  Hooper,  47  Neb.  Ill,  66  N.  W.  33. 

No  more  effective  ratification  can  be  made 
than  receipt  of  the  fruits  with  full  knowl- 
edge of  the  service  that  brought  it. 

Thomas  v.  City  Nat.  Bank,  40  Neb.  506, 

24  L.  R.  A.  263,  58  N.  W.  943;  People's  Bank 
V.  Manufacturers*  Nat.  Bank,  101  U.  S.  181, 

25  Ii.  ed.  907. 

Nor  can  defendant  take  advantage  of  its 
own  wrong  to  escape  this  just  principle  by 
omitting  to  keep  any  records  of  what  it  has 
done. 

Ragoss  v.  Cuming  County,  36  Neb.  375,  54 
N.  W.  683;  Cincinnati  v.  Cameron,  33  Ohio 
St.  330;  Hawk  v.  Marion  County,  48  Iowa, 
474;  Kneeland  v.  Oilman,  24  Wis.  39;  Kan- 
sas P.  R.  Co.  V.  McCoy,  8  Kan.  538;  Alle- 
gheny City  V.  McClurkan,  14  Pa.  St.  81 ;  Fis- 
ter V.  La  Rue,  15  Barb.  323;  Northampton 
County's  Appeal,  30  Pa.  306;  Argenti  v.  San 
Francisco,  16  Cal.  255. 

Messrs.  M.  J.  Huff  man,  T.  M.  Morrow, 
and  Oeorse  W.  Heist,  for  defendant  in  er- 
ror: 

The  county  commissioners  cannot  transact 
any  business  binding  on  the  county  when  not 
in  legal  session  at  the  place  prescribed  by 
statute. 

Merrick  County  Comrs.  v.  Batty,  10  Neb. 
170,  4  N.  W.  959;  Follmer  v.  NuckolU  Coun- 
ty Comrs.  6  Neb.  213;  4  Am.  ft  Eng.Enc.Law, 
pp.  376,  376;  Paola  d  F.  River  R.  Co.  v.  An- 
derson County  Comrs.  16  Kan.  302;  Morris 
V.  Merrell,  44  Neb.  423,  62  N.  W.  866. 

Those  contracting  with  county  commis- 
sioners are  charged  with  knowledge  of  the 
limits  of  their  authority. 

Lebeher  v.  Custer  County  Comrs.  9  Mont. 
315,  23  Pac.  713. 

The  knowledge  of  two  members  of  the 
board  of  county  commissioners  that  plaintiff 
was  expecting  remuneration  for  her  services 
is  not  sufficient  to  show  that  the  board  of 
county  commissioners  had  knowledge  that 
the  plaintiff  was  working  in  the  interests  of 
the  county  before  the  legislature,  and  was 
expecting  remuneration  for  said  work. 

Stoner  v.  Keith  County,  48  Neb.' 279,  67 
N.  W.  311 ;  Fouke  v.  Jackson  County,  84 
Iowa,  616,  62  N.  W.  71. 

The  alleged  contract  upon  which  plaintiff 
seeks  to  recover  as  set  up  in  her  petition  and 
explained  in  the  evidence  introduced  by  her 
in  support  of  her  claim  for  work  performed 
thereunder  is  clearly  void  as  against  public 
policy. 

Clippinger  v.  Hepbaugh,  5  Watts  ft  S.  315, 
40  Am.  Dec.  619;  Harris  v.  Roof,  10  Barb. 
489 ;  Rose  v.  Truaa,  21  Barb.  361 ;  Marshall 
V.  Baltimore  d  O.  R.  Co.  16  How.  314,  14  U 
ed.  953;  Trist  v.  Child,  21  Wall.  441,  sub 
nom.  Burke  v.  Child,  22  L.  ed.  623;  Mills  v. 
Mills,  40  N.  Y.  643,  100  Am.  Dec.  635. 

Harrison,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

There  was  filed  in  this  action  in  the  dis- 
trict court  of  Scotts  Bluff  county  a  petition 
which  was  in  part  as  follows:  "Hie  plain- 
tiff complains  of  the  defendant,  and  alleges 
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that  on  or  before  the  1st  day  of  January, 
1893,  the  plaintiff  wae  a  dulv-authorized  at- 
torney at  law,  and  admitted  to  practice  in 
the  courts  of  the  state  of  Nebraska,  and  as 
such  attorney  at  law  was  engaged  in  the 
practice  of  her  profession  in  accepting  re- 
tainers, and  prosecuting  and  defenoing  such 
claims  and  cases  as  came  within  her  employ- 
ment as  such  attorney  at  law.  That  prior 
to  said  date  and  time,  to  wit,  on  or  about 
the  Ist  day  of  September,  1889,  a  criminal 
action  was  tried  in  said  county  of  Scotts 
Bluff,  wherein  the  state  of  Nebraska  prose- 
cuted George  S.  Arnold  for  the  crime  of  mur- 
der in  the  first  degree,  and  such  proceedings 
were  had  therein  as  resulted  in  a  conviction 
of  said  Arnold.  That  the  whole  costs  of  said 
prosecution  and  trial  amounted  to  about  the 
sum  of  $7,016.01.  That  at  said  time  the 
said  counl7  of  Scotts  Bluff  had  but  recently 
been  organized,  and,  being  compelled  to  pay 
said  costs,  the  same  became  a  heavy  burden 
upon  the  people  and  taxpayers  of  said 
county,  and  the  said  county  determined  to 
maJce  an  attempt  to  obtain  back  the  said  ex- 
penses from  the  state  by  means  of  an  appro- 
priation by  the  l^slature,  and  to  do  all 
things  necessary  or  available  to  that  result. 
Accordingly,  thereupon,  about  the  14th  day 
of  January,  1893,  two  of  the  county  commis- 
sioners of  said  Scotts  Bluff  county,  being  a 
majority  of  all  the  county  commissioners 
of  said  Scotts  Bluff  county,  for  and  on  be- 
half o#  said  county,  orally  employed  this 
elaintiff  to  prepare  a  suitable  appropriation 
ill,  appropriating  and  paying  to  the  said 
county  suJlEcient  funds  from  the  treasury  of 
the  state  of  Nebraska  to  reimburse  the  said 
Scotts  Bluff  county  the  money  so  paid  out 
and  expended  by  the  said  county,  and  to  ar- 
gue the  merits  of  said  bill  before  the  proper 
legislative  committees,  and  to  do  all  things 
needful  and  proper  to  procure  the  passage 
thereof  and  the  money  sought,  and  agreed  to 
pay  plaintiff,  on  condition  of  success,  a  very 
liberal  fee  and  compensation  for  said  serv- 
ices; all  of  which  plaintiff  agreed  to  do. 
Thereupon,  at  the  instance  and  request  of  a 
majority  of  the  countv  commissioners  of  said 
county  of  Scotts  Bluff,  acting  for  and  on  be- 
half of  said  county,  and  in  pursuance  of  the 
said  agreement  of  employment,  on  or  about 
the  said  ICth  day  of  January,  1893,  this 
plaintiff  entered  upon  said  employment,  and 
went  to  the  city  of  Lincoln,  the  capital  of 
said  state,  where  and  when  the  legislature  of 
the  state  of  Nebraska  was  in  session,  and, 
under  and  by  virtue  of  said  employment,  pre- 
pared and  drafted  said  appropriation  bill, 
and  appeared  before  the  proper  committees 
of  the  senate  and  house  of  representatives, 
and  the  various  members  of  said  bodies,  in  pub- 
lic, and,  as  attorney  and  agent  of  said  county, 
presented  to  said  committees  and  members 
the  merits,  legality,  and  justice  of  said  bill, 
and  procured  and  caused  the  said  bill  to  be 
passed,  appropriating  to  said  Scotts  Bluff 
county  for  said  purpose  the  sum  of  $7,495.- 
73,  and  which  bill,  known  as  "House  Roll 
278,'  became  a  law  of  said  state  April  6, 
1893,  and  the  said  sum  of  money  was  duly 
appropriated  to  and  for  the  use  and  benefit 
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of  said  Scotts  Bluff  county.  That  at  all 
times  the  said  Scotts  Bluff  county,  and  the 
officers  thereof,  had  full  knowledge  and  no- 
tice of  the  services  of  plaintiff,  and  of  her 
claim  to  remuneration  therielor,  and,  lo 
knowing  of  her  said  services  and  daim  under 
the  said  contract,  received  and  accepted  the 
money  so  appropriated  by  said  legislature  U> 
the  said  county.  That  the  board  of  county 
commissioners  of  Scotts  Bluff  county,  with 
the  full  knowledge  of  the  said  services  of 
plaintiff,  and  that  by  means  thereof  the  said 
appropriation  was  made,  and  of  her  said 
claim  to  remuneration,  in  session  accepted 
and  received  said  money  so  appropriated  bv 
the  state  as  aforesaid,  and  all  the  fruits  of 
plaintiff's  services  in  the  premises,  and  there- 
by ratified  the  agreement  of  employment  be- 
tween the  members  of  the  board  of  county 
commissioners  for  and  in  behalf  of  said 
county  and  the  plaintiff  as  aforesaid,  and  the 
request  of  said  two  members  of  the  board' 
to  iliis  plaintiff  toperf  orm  said  services.  The 
said  board  of  county  commissioners*  in  ses- 
sion as  a  board  have,  with  full  knowledge  of 
the  services  of  the  plaintiff  in  the  premises, 
and  that  the  receipt  of  said  money  from  the 
state  as  aforesaid  was  the  fruit  of  plaintiff's 
services  in  the  premises,  without  which  the- 
said  money  would  not  have  been  obtained  by 
said  counly,  appropriated  and  distributed  to- 
the  use  of  said  county  all  the  said  money 
received  as  aforesaid  from  the  state.  That 
in  procuring  the  passage  of  said  act  and  the 
appropriation  of  said  money  the  plaintiff  ex- 
pended a  large  amount  of  time,  to  wit,  about 
three  months,  and  a  large  amount  of  money 
in  the  defraying  of  her  expenses,  and  her  serv- 
ices in  connection  therewith  are  of  the  valne- 
of  $1,500  and  more.  That  plaintiff  complied 
with  all  the  conditions  of  said  contract  of 
employment  on  her  part  to  be  performed, 
but  defendant  wholly  failed  to  comply  with 
the  conditions  thereof  on  its  part,  and  has 
paid  plaintiff  nothing  thereon.  That  the 
sum  of  $1,500  is  justly  due  and  owing  to 
plaintiff  from  defendant,  with  interest  there- 
on at  the  rate  of  7  per  cent  per  annum  from 
April  6, 1893." 

In  the  answer  there  were  admissions  of 
the  trial  of  the  criminal  case  alleged  in  the 
petition,  and  that  the  costs  were  as  stated' 
in  the  petition;  also  that  a  bill  or  act  for 
the  "relief  of  Scotts  Bluff  county*  had  been 
prepared.  It  was  pleaded  that  it  was  done 
by  Hon.  William  Nevill,  and  was  introduced' 
by  a  member  of  the  house  of  representatives, 
and,  in  the  due  course  of  l^slation,  became- 
law,  and  by  it  there  was  appropriated  to  the 
purpose  of  the  act  the  sum  of  $7,495.73, 
which  was  afterwards  received  by  the  county. 
It  was  fui-ther  pleaded  in  the  answer  that: 
"Defendant,  further  answering,  idleges  that 
after  the  passage  and  approval  of  the  said 
bill,  as  aforesaia,  and  b^ore  the  said  money 
had  been  paid  by  the  state  to  the  defendant, 
to  wit,  on  the  20th  day  of  June,  1893,  the 
plaintiff  herein  filed  a  pretended  attomey^s 
lien  with  the  auditor  of  public  accounts  of 
the  state  of  Nebraska,  claiming  the  sum  of 
$1,500  as  attorney's  fees  for  prosecuting  the 
passage  of  said  bill  through  the  legislatursu 
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That  the  treasurer  of  the  defendant,  the 
oonnty  of  Sootts  Bluff,  was  thereby  com- 
pelled, in  order  to  obtain  said  money,  to  sue 
out  of  the  supreme  court  of  the  state  of  Ne- 
braska a  peremptory  writ  of  mandamus,  at 
the  cost  of  $369.62,  to  defendant,  directing 
the  auditor  to  pay  the  said  sum  of  money 
over  to  defendant.  That  afterwards,  on  or 
about  the  20th  day  of  June,  1894,  plaintiff 
filed  a  claim  against  tJie  defendant  with  the 
board  of  county  commissioners  of  the  county 
of  Scotts  Bluff,  whidi  claim  was  wholly  dis- 
allowed, for  the  reason  that  defendant  was 
not  and  is  not  indebted  to  plaintiff  in  any 
sum  whatever,  from  which  disallowance  this 
appeal  is  taken.  (6)  Defendant,  further 
answering,  denies  that  it  ever,  at  any  time 
or  at  any  place,  in  any  maiuier,  by  its  board 
of  county  commissioners,  or  any  part  of  said 
board,  iji  session  or  out  of  session,  or  by  any 
means  whatever,  acting  for  and  on  behalf  of 
defendant,  employed  plaintiff,  either  orally 
or  in  writing,  or  any  other  way,  to  prepare 
said  appropriation  bill,  and  present  and  ar- 
gue the  same  to  and  before  any  of  the  com- 
mittees of  either  house  of  said  legislature  on 
behalf  of  said  defendant,  or  any  other  pur- 
pose, and  is  not  indebted  to  plaintiff  in  any 
sum  whatever."  The  reply  was  a  denial  of 
the  new  matter  in  the  answer.  A  trial  was 
had  to  the  court,  a  jury  being  waived,  and 
the  defendant  was  given  judgment.  The 
plaintiff  has  prosecuted  error  to  this  court. 

Evidence  was  introduced  for  plaintiff,  but 
none  on  part  of  defendant.  The  theory  of 
the  county  in  the  trial  court,  gathered  from 
the  arguments  in  the  brief  filed,  was,  and  is 
sow,  t^t  there  may  have  been  some  talk  be- 
tween the  plaintiff  and  individuals  of  the 
county  board  with  reference  to  a  proposed 
application  of  the  county  to  the  state  or  the 
legislature  for  relief  in  the  matter  of  the 
costs  in  the  criminal  case  which  was  alluded 
to  in  the  pleadings,  but  no  negotiations  or 
agreements  with  the  board;  that  the  plain- 
titf  could  not  recover,  for  the  reason  that  the 
contract  asserted  by  plaintiff  was  illegal  and 
void,  and  the  services  rendered  were  in  lobby- 
ing for  the  passage  of  the  bill,  and  no  recov- 
ery could  be  had  for  them.  For  the  plaintiff, 
it  is  argued,  to  the  contrary,  that  the  con- 
tract was  made,  and  valid,  and  enforceable. 
If  not  properly  made  with  the  board,  there 
wais,  in  eilect,  a  ratification  by  the  board,  and 
there  was  an  acceptance  of  the  services  and 
fruits  and  benefits  thereof,  and  the  county 
must  pay  for  the  work  done  by  plaintiff. 
The  application  to  the  l^slature,  as  is  dis- 
closed by  the  petition,  was  not  predicated 
upon  matter  of  claim  which  had  a  legal  ba- 
sis. It  was  said  in  State  eso  rel,  Sayre  v. 
ifoore,  40  Neb.  854,  25  L.  R.  A.  774,  59  N. 
W.  755,  in  regard  to  tiiis  appropriation,  that 
it  was  ''in  the  nature  of  a  donation," — ^"'a 
gift,  in  fact."  In  regard  to  the  services  to 
be  performed  by  the  plaintiff,  as  we  have 
seen,  the  petition  stated  she  was  to  do  all 
things  needful  and  proper  to  procure  the  pas- 
sage of  the  bill,  and  her  fee  was  to  be  a  lib- 
eral one,  contingent,  however,  and  dependent 
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upon  her  procuring  the  passage  of  the  bill. 
The  plaintiff  testified  as  follows : 

0.  You  are  the  plaintiff  in  this  ease? 

A.  Yes,  sir. 

Q,  You  may  commence  at  the  beginning,, 
and  tell  what  took  place  between  you  and  the 
commissioners  witn  reference  to  obtaining: 
an  appropriation  from  the  legislature,  andl 
tell  what  occurred  between  you  and  the  com- 
missioners. 

A.  In  the  spring  or  first  of  the  year  1893,. 
Elmer  Morse,  one  of  the  board  of  commis- 
sioners,-—chairman  of  the  board  of  commis- 
sioners of  Scotts  Bluff  coimty,  I  think  he- 
was, — spoke  to  me  about  going  to  Lincoln,, 
and  asked  me  if  I  thought  I  could  procure- 
the  passage  of  a  reimbursing  bill.  I  told 
him  I  thought  I  could,  but  asked  why  Mr. 
Huffman,  the  county  attorn^,  could  not  go. 
He  said  he  thought  Mr.  Huffman — (Defend- 
ant objects  to  whiat  was  said  about  Mr.  Huff- 
man. Overruled.  Exceptions.)  He  said  he 
wished  me  to  go  because,  Mr.  Huffman  said, 
he  would  have  no  influence  with  an  independ- 
ent legislature,  while,  if  I  wanted  to  go,  lie- 
thought  I  could  get  a  bill  through  the  legis- 
lature. We  talked  about  the  matter  of  fee.. 
He  desired  that  if  I  went  down  that  my  ex- 
penses should  all  be  paid,  and  said  that,, 
while  he  would  hardly  be  willing  to  pay  a 
fixed  amount,  I  could  have  a  very  liberal  per- 
centage if  I  secured  the  passage  of  the  bill. 
There  was  no  amount  agreed  upon.  Hie 
contract  between  him  and  myself  was  that  I' 
should  have  a  very  liberal  fee. 

Q.  What  if  you  did  not  obtain  any  appro- 
priation? 

A.  I  was  not  to  receive  anything.  Mr.. 
Decker  agreed  to  the  same  thing. 

One  of  the  county  commissioners  testified* 
as  follows: 

January,  1893,  I  made  a  yerbal  contract 
with  the  plaintiff,  as  an  attorney  and  agent 
of  Scotts  Bluff  county.  Neb.,  to  procure  the 
passage  of  a  bill  by  the  legislature  of  Nebras- 
ka for  the  purpose  of  reimbursing  Scotts 
Bluff  county  for  the  expense  incurrra  in  the 
trial  of  one  George  S.  Arnold  for  the  crime 
of  murder.  Said  plaintiff  was  to  prepare 
said  bill,  procure  its  introduction  to  the  1^- 
islature,  to  argue  the  merits  of  said  bill  as 
agent  and  attorney  of  said  Scotts  Bluff 
county.  Neb.,  and  do  whatever  was  necessary 
to  secure  the  passage  of  said  bill. 

Q.  For  what  compensation  was  the  plain- 
tiff in  this  case  to  carry  out  this  contract 
on  her  behalf? 

A.  There  was  no  specified  sum  mentioned. 
If  the  bill  passed  for  only  a  part  of  the  origi- 
nal sum  sought,  she  was  not  to  receive  as 
much;  but,  in  any  event,  she  was  to  receive- 
a  very  liberal  fee  in  the  event  of  success, 
which  fee  to  be  proportioned  to  the  amount 
secured.  The  plaintiff  was  to  pay  all  expen- 
ses, the  county  not  to  be  held  liable  for  any 
expense  or  compensation  in  the  event  that 
no  amount  sought  in  the  bill  was  secured. 
On  account  of  plaintiff  taking  the  case  condi- 
tionally, she  was  to  reoel^e  a  larger  fee,  1«* 
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-csLse  she  sucoeeded  in  securing  the  paasage  of 
the  bill  mentioned,  than  she  would  have  re- 
-oeived  if  Scotts  Bluff  county  had  guaranteed 
3ier  expenses  or  a  fee  in  any  case. 

A  member  of  the  senate,  at  the  time  the 
■appropriation  bill  referred  to  herein  was 
passed,  testified  as  follows: 

Do  you  know  the  amount  of  work  and  la- 
bor that  Mrs.  Richardson  actually  expended 
in  the  matter  of  procuring  a  farorable  report 
from  the  conunittee  on  claims  in  the  house, 
and  also  the  same  committee  in  the  senate, 
:and  in  procuring  the  passage  of  said  bill 
through  both  branches  of  the  l^gtslature? 

A.  I  know  she  was  there  when  the  session 
•opened,  and  was  there  continuously,  until  af- 
ter the  bill  was  passed  and  approved  by  the 
governor  and  became  a  law,  as  far  as  was 
necessary  for  the  legislature  and  its  approv- 
al was  concerned,  which  was  very  near  the 
•close  of  the  session,  and  that  she  worked  con- 
tinuously for  that  bill.  I  know  that  she 
went  to  every  member  of  the  senate  time  and 
time  again  in  working  for  the  bill,  and  I  also 
know  that  the  sentiment  of  the  senate  was 
against  the  bill  until  turned  the  other  way 
by  her. 

A  party  who  was  a  member  of  the  house 
when  the  bill  passed  stated,  in  testimony  in 
this  case: 

I  myself,  with  other  members,  was  asked 
to  listen  to  her  narrative  of  the  case  and  cir- 
-cumstances  very  early  in  the  session, — I 
think  the  first  week ;  and  it  continued  until 
the  passage  of  the  bill,  the  date  of  which  I 
don't  remember,  but  it  was  very  late  in  the 
-session.  She  was  constantly  interviewing 
myself  and  other  members  of  the  house  by 
urging  us  to  look  into  the  merits  of  the  bill, 
and  in  advancing  her  arguments  to  show  the 
merits  of  the  case. 

Q,  State,  if  you  remember,  any  of  the  diffi- 
culties and  adverse  report  thai  had  to  be 
overcome  to  get  the  bill  through. 

A.  Why,  the  committee  on  claims  reported 
once — ^the  first  time  that  they  reported — ^to 
allow  one  half  of  the  claim.  She  fought  the 
report  after  it  came  back  to  the  house,  and 
^t  it  recommitted.  The  committee  were 
not  satisfied.  The  members  of  the  commit- 
tee expressed  themselves  dissatisfied  with  her 
refusal  to  take  one  half  of  the  claim,  and  fi- 
nally reported  it  back  to  be  indefinitely  post- 
poned. She  then  came  upon  the  fioor,  and 
mustered  members  enough  to  defeat  it, — ^the 
report  for  indefinite  postponement. — and 
bad  it  ordered  to  the  general  file,  and  later 
she  secured  enough  members  to  call  it  up  out 
of  its  regular  order,  and  considered  it  in  open 
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house,  and  finally  secured  the  passage  of  the 
bill  for  the  full  amount  asked. 

Q.  Speaking  from  your  experience  as  a 
legislator,  what  would  you  sav  about  the  ef- 
ficiency of  her  work  and  the  legality  of  her 
means  employed? 

A,  It  was  the  shrewdest  piece  of  work  I 
ever  saw  done  in  the  way  of  legislation,  and 
the  fact  of  her  being  a  woman  created  a  great 
deal  of  comment.  She  was  the  most  persis- 
tent worker  I  ever  saw,  and  the  arguments 
she  made,  both  before  the  committee  and  the 
members  individually,  were  such  as  would 
have  done  credit  to  any  attorney  in  the 
state. 

In  r^ard  to  contracts  of  the  nature  of  the 
one  which  is  herein  asserted  by  plaintiff,  it 
was  stated  in  Wood  v.  McCann,  6  Dana,  366, 
quoted  in  Cooley,  Const^  Lim.  6th  ed.  16.^, 
1C4,  and  in  an  article  by  Samuel  Maxwell  in 
28  Am.  L.  Rev.  p.  211,  on  the  subject  of  **>> 
cessity  for  the  Suppression  of  Lobbying," 
that  "a  lawyer  may  be  entitled  to  compensa- 
tion for  writing  a  petition  or  even  for  mak- 
ing a  public  argument  before  the  legislature 
or  a  committee  thereof;  but  the  law  should 
not  help  him  or  any  other  person  to  a  recom- 
pense for  exercising  any  personal  influence 
in  any  way  in  any  act  of  the  legislature.  It 
is  certainly  important  to  just  and  wise  legis- 
lation, and  therefore  to  the  most  essential  in- 
terests of  the  public,  that  the  legislature  be 
perfectly  free  from  any  extraneous  influence 
which  may  either  corrupt  or  deceive  the 
members  or  any  of  them."  The  contract  de- 
clared upon,  and  especially  as  shown  by  the 
evidence,  was  both  specific  and  general  in  its 
terms  relative  to  what  was  to  be  done  by  the 
plaintiff,  and,  moreover,  it  provided  for  a 
contingent  fee, — an  indefinite  sum.  but  a  lib- 
eral one.  if  the  act  passed:  nothing,  if  it 
failed.  The  contract,  if  ever  made,  was  vi- 
cious and  illesral,  and  there  could  be  no  re- 
covery under  it.  nor  as  upon  an  implied  con- 
tract, nor  upon  a  quantum  meruit.  Wood 
V.  McCann.  6  Dana.  366 ;  Marshall  v.  Balfi- 
more  d  C.  R.  Co.  16  How.  315.  14  L.  ed.  9.=>3; 
Coquillard  v.  Bearss.  21  Ind.  479.  83  Am. 
Dec.  ZQ2;  Harris  v.  Roof.  10  Barb.  489:  Wefd 
V.  Rlack.  2  MacArth.  268 :  Chinpewa  Vnll'^ 
<€  S.  R.  Co.  V.  Chicago,  St.  P.  M.  d  O.  R.  Co. 
75  Wis.  224,  6  L.  R.'A.  601,  44  N.  W.  17.  It 
was  decided  in  the  cases  just  <}uoted  that  a 
contract,  the  nature  of  the  one  in  suit,  which 
provided  for  contingent  fee  or  compensation, 
is  illegal  and  void,  because  such  fee  or  com- 
pensation is  a  "direct  and  strong  incentitc 
to  the  exertion  of  not  merely  personal,  but 
sinister,  influence  upon  the  l^slature." 

It  follows  that  the  judgment  of  the  Di^ 
ti-ict  Court  must  he  affirm^. 
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Alfred  Lyman  DARROW  et  al,  Appta., 

V. 

Lyman  Darrow  GALIUNS  et  al.,  Respts. 
(154  N.  Y.  503.) 

1.  BTonrcsideBt  iBfanta  are  not  bound 
bT  «  Jwdirmeiit  settling  their  rights  in  real 
Mtate  belonging  to  a  partnership  of  which 
their  deceased  father  was  a  member,  entered 
before  the  service  of  summons  by  publication 
was  complete,  so  that  there  was  no  Jurisdic- 
tion to  appoint  a  guardian  ad  litem  for  them. 

2.  PartBersltip  rc«l  estate  retAina  Its 
ekaraeter  of  realtr  in  the  absence  of  any 
express  or  implied  agreement  to  the  contrary 
between  the  partners,  for  the  purpose  of  ad- 
justing the  rights  of  a  suryiving  partner  and 
the  heirs  of  a  deceased  one,  except  so  far  as 
is  necessary  to  adjust  the  partnership  obliga- 
tions and  the  accounts  between  the  partners. 

S.  The  iBteBtlon  to  eoiiTert  real  eatAte 
lato  pemoBAlty  is  manifested  by  its  pur- 
diase  for  partnership  purposes  with  partner- 
ship fnndSy  and  its  use  in  the  partnership 
business  indiscriminately  with  chattel  prop- 
erty. 

•4.  A  eoB-reyABee  of  his  interest  in  tlte 
pnrtnembip  rent  estnte  by  one  partner 
to  the  other  in  trust  to  hold  as  partnership 
property,  and  to  return  the  proper  portion  of 
the  proceeds  at  the  winding  up  of  the  partner- 
ship. Is  not  in  contravention  of  f  55  of  the 
sUtnte  of  uses  and  trusts,  which  contem- 
plated merely  the  creation  of  original  trusts. 

8.  A  eonveynnee  of  laia  nndi-rided  Itnlf 
in  tlae  pnrtneraltip  rent  estnte  by  one 
pnrtner  to  tbe  otber,  to  be  held  as  part- 
nership property,  with  power  to  manage  and 
■ell,  and  to  pay  over  to  the  grantor,  his  heirs, 
assigns,  or  other  legal  representatives  "such 
portion  thereof  as  shall,  at  the  closing  of  the 
partnership  business,"  belong  to  the  grantor, 
discloses  an  indention  to  change  the  interest 
of  tbe  grantor  and  his  representatives  from 
one  in  lands  to  one  in  the  surplus  which  shall 
remain  after  a  sale  of  the  property  and  the 
adjustment  of  the  partnership  affairs. 

«.  Tbe  beira  of  n  deeenaed  pnrtner  nre 
not  neeeannry  pnrtlea  to  a  proceeding 
to  adjust  the  partnership  affairs,  although 
a  part  of  the  assets  consists  of  real  estate, 
if.  as  between  the  partners  and  their  repre- 
sentatives, it  has  been  converted  into  person- 
alty. 

(December  17,  1807.) 

APPEAL  by  plaintiffs  from  an  order  of  the 
Appellate  Division  of  the  Supreme 
<:oiirt.  Second  Department,  granting  a  new 
trial  upon  exceptions  heard  before  it  in  the 
tirst  instance  after  verdict  in  plaintiffs'  fa- 
vor at  a  Special  Term  for  Kings  County  in 
an  action  brought  to  obtain  partition  of  cer- 
tain lands  which  were  alleged  to  have  been 
piirt  of  the  partnership  assets  of  a  firm  of 
which  plaintiffs'  ancestor  was  a  member. 
Affirmed. 


Statement  by  Andrews,  Ch.  J. : 

The  action  was  for  partition  of  certain 
lands  in  the  city  of  Brooklyn.  The  plain- 
tiffs, as  children  and  heirs  at  law  of  one  Ed' 
win  J.  Darrow,  who  died  intestate  November 
13,  1864,  claimed  title  to  one  undivided  half 
of  such  land,  subject  to  the  dower  right  of 
two  of  the  defendants,  as  set  forth  in  the 
complaint.  The  defendants.  Calkins,  are 
the  widow  and  three  children  of  one  Dan- 
iel O.  Calkins,  who  died  intestate  July  20, 
1887.  It  is  alleged  in  the  complaint  that  Ed- 
win J.  Darrow,  at  the  time  of  his  death,  'Vaa 
seised  in  fee  simple"  of  the  undivided  one 
half  of  the  premises  souc^ht  to  be  partitioned, 
and  Daniel  O.  Calkins  of  the  other  undivided 
one  half.  It  alleges  that  on  the  25th  day  of 
September,  1861,  the  said  Edwin  J.  Darrow, 
together  with  his  wife,  Lucy  P.  Darrow, 
made  and  executed  "a  certain  deed  in  trust" 
bearing  date  on  that  day,  which  was  recorded 
in  the  county  of  Kings,  January  19,  1866, 
whereby  the  said  Edwin  J.  Darrow  and  his 
wife  conveyed  all  their  estate  in  the  afore- 
said real  property  to  the  said  Daniel  O.  Cal- 
kins "to  nave  and  to  hold,  to  control  and 
manage,  sell  and  convey  the  whole  or  any 
part  of  said  premises  as  part  of  the  partner- 
ship property  of  the  aforesaid  Calkins  and 
Darrow,  and  to  pay  over  to  the  said  Darrow, 
his  heirs  and  assigns,  or  other  legal  repre- 
sentatives, such  portion  thereof  as  shall,  at 
the  closing  of  the  partnership  business  of 
said  Calkins  and  Darrow,  belong  to  or  be  due 
or  coming  to  the  said  Darrow,  his  heirs,  ex- 
ecutors, assigns,  or  other  legal  representa- 
tives." It  alleges,  in  substance,  that  a  co- 
partnership had  existed  up  to  the  death  of 
Darrow  in  1864,  between  him  and  Calkins, 
under  the  firm  name  of  Calkins  &  Darrow; 
that  the  trust  upon  which  the  deed  of  Sep- 
tember 25,  1861,  was  made  had  not  been  per- 
formed ;  that  no  accounting  had  been  haa  to 
"these  plaintiffs  or  to  any  court  having  ju- 
risdiction in  the  matter;"  that  the  copartner- 
ship had  long  since  ceased  and  terminated; 
that  there  were  no  outstanding  debts  of  the 
firm,  and  that  the  purpose  of  the  said  trust 
had  ceased  to  exist,  and  the  trust,  if  ever 
operative,  had  terminated. 

The  interests  of  the  respective  parties,  as 
claimed  by  the  plaintiffs,  are  set  forth,  in 
substance,  that  the  plaintiffs  are  each  en- 
titled to  an  undivided  fourth  part  of  the 
premises,  and  the  children  of  Calkins  to  the 
other  one-half  part,  subject  to  dower  inter- 
ests as  stated. 

The  complaint  further  states  that  a  "cer- 
tain pretended"  judgment  was  entered  on  the 
31st  day  of  October,  1867,  in  the  supreme 
court  of  the  state  of  New  York,  in  an  action 
brought  by  Lucy  P.  Darrow  (the  widow  of 


KoTB. — On  the  general  question  when  real  es- 
tate will  be  considered  partnership  property, 
«ee  Boblnson  Bank  v.  Miller  (111.)  27  L.  B.  A. 
449,  and  note. 

Aa  to  rights  of  partners  inter  sete  in  partner- 
ship real  estate,  see  Yorks  v.  Toser  (Minn.)  28 
L.U.  A.&S,  and  note. 

Aa  to  the  position  of  tenants  in  dower  and  by 
48  L.  R.  A. 


the  curtesy,  and  of  the  heirs  and  personal  rep- 
resentatives of  a  deceased  partner  in  relation  to 
partnership  real  estate,  see  Woodward-Holmes 
Co.  V.  Nudd  (Minn.)  27  L.  R.  A.  840. 

The  position  of  surviving  partners  In  partner- 
ship real  estate  Is  also  discussed  in  Oalbraitk 
V.  Tracy  (111.)  28  L.  R.  A.  J2». 
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Edwin  J.  Darrow) ,  as  administratrix  of  his 
estate,  against  Daniel  O.  Calkins  and  others, 
for  the  purpose  of  ascertaining  "what  inter- 
est such  administratrix  had,  if  any,  in  the 
copartnership  effects  of  the  firm  of  Calkins  & 
Barrow,"  by  which  judgment  it  was  decreed 
that  the  plaintiff s  (in  this  action)  had  no 
title  or  interest  in  the  lands  or  real  estate 
described  in  the  complaint  in  that  action, 
which  included  the  premises  sought  to  be 
partitioned  in  this  action;  that  the  present 
plaintiffs  were  infants  and  nonresidents  of 
the  state  when  the  former  action  was 
brought,  and  that  they  were  not  l^ally 
brought  in  as  parties  to  that  action,  and  were 
not  bound  by  the  appearance  of  the  guardian 
ad  litem  for  them  uierein,  and  that  the  judg- 
ment as  to  them  was  without  jurisdiction 
and  void.  The  complaint  prayed  judgment 
for  partition  according  to  the  interests  as  set 
forth  in  the  complaint. 

The  defendants.  Calkins,  answered  the 
complaint,  and,  among  other  things,  alleged 
that  Daniel  O.  Calkins,  at  the  time  of  nis 
death,  was  the  sole  owner  of  the  lands  de- 
scribed in  the  complaint,  and  that  prior  to 
his  death  he  had  fully  performed  all  the 
terms  and  conditions  contained  in  the  deed  of 
September  25,  1861,  and  that  upon  his  death 
the  lands  descended  to  his  children  and  heirs 
at  law,  subject  to  the  dower  right  of  his  wid- 
ow. The  defendants.  Calkins,  further  set 
up  the  judgment  rendered  in  the  action 
brought  by  the  administratrix  of  Edwin  J. 
Darrow  against  Daniel  O.  Calkins  in  bar  of 
the  present  action,  and  also  the  statute  of 
limitations. 

On  the  trial  the  plaintiffs  put  in  evidence 
deeds  of  four  parcels  of  land,  comprising 
forty-eight  city  lots  in  the  city  of  Brooklyn, 
including  the  premises  sought  to  be  parti- 
tioned in  this  action,  executed  to  Daniel  0. 
Calkins  and  Edwin  J.  Darrow  in  the  years 
1850, 1852, 185d,  and  1854.  Also  the  deed  of 
September  25,  1861,  from  Darrow  and  his 
wife  to  Calkins,  hereinbefore  referred  to. 
This  deed  purported  to  convey  to  Calkins  for 
the  consideration  expressed  of  $1,  all  the 
right,  title,  and  interest  of  Daniel  and  his 
wife  in  and  to  the  real  estate  described  there- 
in in  full  and  ample  terms,  as  in  a  deed  of 
bargain  and  sale,  followed  by  the  habendum 
in  the  words  hereinbefore  stated.  The  plain- 
tiffs further  read  from  the  answer  of  Daniel 
O.  Calkins  in  the  suit  brought  against  him  by 
the  administratrix  of  Darrow  (as  admissions 
binding  upon  the  defendants  in  this  action), 
certain  paragraphs  for  the  purpose,  among 
other  things,  of  showing  that  at  the  time  of 
the  commencement  of  that  action  there  were 
assets  of  the  firm  in  the  hands  of  Calkins 
( other  than  the  real  property  of  the  partner- 
ship) sufficient  to  pay  all  the  debts  of  the 
firm  and  to  adjust  the  accounts  as  between 
the     partners.    The  plaintiffs  then    rested. 

The  defendants  thereupon  offered  in  evi- 
dence the  judgment  roll  in  the  former  ac- 
tion brought  by  the  administratrix  of  Dar- 
row. Its  admission  was  objected  to  by  the 
plaintiffs  on  the  ground  that  the  judgment  in , 
that  action  was  not  binding  upon  them,  for 
the  reasoa  that  It  was  rendered  before  the 
48  L.  R.  A. 


court  hod  acquired  any  jurisdiction  over 
their  persons.  The  court  sustained  tiie  ob^ 
jection  and 'excluded  the  judgment,  except 
that  it  was  admitted  for  the  single  purpose- 
of  laying  the  foundation  of  a  title  by  adverse 
possession  under  the  statute  of  limitations. 
The  defendants  then  gave  evidence  tending  to 
establish  that  from  me  time  of  the  rendition 
of  the  judgment  of  October  31,  1867,  Daniel 
O.  Calkins  and  his  children  had  been  in  ad- 
verse possession  of  the  lands  in  question, 
claiming  title  under  the  judgment. 

The  following  facts  are  disdosed  by  tlie^ 
record  in  the  former  action :  In  general,  the 
action  was  brought  by  the  administratrix  of 
the  deceased  partner  in  the  firm  of  Calkins- 
&  Darrow  against  Calkins,  the  surviving 
partner,  and  certain  persons  to  whom  he  had 
contracted  to  sell  certain  of  the  lands  con- 
veyed to  him  by  the  deed  of  September  25^ 
1861,  for  an  accounting  of  the  affairs  of  the 
partnership,  and  to  have  the  rights  of  the 
respective  partners  in  the  partnership  prop- 
erty adjudged  and  determined. 

The  complaint  set  out  the  deed  of  Septem- 
ber 25,  1861;  averred  that  the  lands'  em- 
braced therein  were  held  by  Calkins  as  co- 
partnership property  to  be  by  him  disposed 
of  as  "assets  of  the  firm:"  that  he  had  made 
certain  pretended  and  collusive  sales;  tbAt 
no  settlement  of  the  partnership  account? 
had  ever  been  had ;  that  Calkins  had  neglected 
and  refused  to  account  to  the  plaintiff  as  ad- 
ministratrix of  Darrow,  and  in  fraud  of  the 
partnership  was  applying  the  partnership 
property  to  his  own  use,  etc 

Calkins,  the  surviving  partner,  in  his  ap- 
swer  denied  all  allegations  of  fraud;  admitted 
in  substance  that  the  lands  held  by  him  un- 
der the  deed  of  September  25,  1861,  were  co- 
partnership property;  that  upon  a  settlement 
of  the  copartnership  business  and  the  sale 
of  the  land  and  real  estate  .held  under  that 
deed,  a  considerable  sum  of  money  would  be 
found  to  be  due  to  the  estate  of  Darrow ;  that 
he  was  o.nxious  to  have  a  settlement  of  the 
partnership  business,  and  near  the  close  of 
his  answer  he  alleged  that  he  was  advised 
that  the  interest  of  Darrow  "in  the  proceeds" 
of  the  lands  was  an  interest  in  lands  which, 
on  his  death,  descended  to  his  two  infant 
children  (the  present  plaintiffs) ;  and  (the 
answer  proceeas)  "he  submits  to  the  court 
that  the  children  and  heirs  of  said  Edwin  J. 
Darrow  should  have  been  madis  parties  to 
this  action."  After  the  service  of  the  an- 
swer the  court,  on  the  application  of  the  at- 
torneys for  the  plaintiff,  and  on  the  15th  of 
October,  1867,  made  an  order  amending  the 
summons  and  complaint  by  adding  the  names 
of  tiie  present  plaintiffs  and  defendants,  and 
on  the  18th  day  of  October,  1867,  made  an 
order  for  the  service  of  the  amended  sum- 
mons upon  them  by  publication,  it  appear- 
inj^  that  they  were  infants  and  nonresidents 
of^this  state,  and  resided  at  Hartford,  Con- 
necticut. On  the  22d  day  of  October,  1867, 
the  summons  was  personally  served  upon  them 
at  Hartford.  On  the  24th  day  of  October,  on 
the  petition  of  their  mother,  an  attorney  of 
the  court  was  appointed  their  guardian  ad 
litem  in  this  action,,  whc^  put  in  an  answer 
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sabmittiiig  their  rights  and  interests  to  the 
protection  of  the  court.  Thereafter,  on  the 
3lBt  of  October,  the  final  decree  was  en- 
tered. By  this  decree  it  vna,  among  other 
things,  adjudged  that  the  interest  of  Edwin 
J.  Darrow  in  the  lands  and  real  estate  and 
the  proceeds  thereof  was  personal  estate,  and 
belonged  to  the  plaintiff  as  administratrix; 
that  the  infant  defendants  (the  present 
plaintiffs)  had  no  titie  or  interest  therein  as 
heirs  of  Edwin  J.  Darrow;  that  the  assets 
of  the  copartnership  of  Calkins  and  Darrow, 
including  contracts  for  the  sale  of  real  es- 
tate, were  worth  about  $28,000,  and  that  the 
"plaintiff  and  defendant  Daniel  O.  Calkins, 
on  a  full  accounting  between  them  as  to  said 
estate,  haying  agse^  upon  the  sum  of  $14,000 
as  the  present  actual  value  of  the  interest  of 
the  estate  of  tiie  said  li^win  J.  Darrow  in  the 
said  copartnership  property,"  therefore,  etc. 
The  decree  further  provided  that  the  said 
CaUdns  pay  the  plaintiff  as  administratrix 
said  siun  of  $14,000,  and  that  "thenceforward 
all  the  estate,  rights,  interests,  property,  and 
assets  of  the  said  firm  shall  belong  to  and  be 
the  property  of  the  said  Daniel  O.  Calkins 
as  his  own  proper  soods  and  chattels,  and 
credits,  lands,  and  tenements."  Calkins 
paid  the  $14,000  as  required  by  the  judg- 
ment, and  entered  into  possession  of  all  the 
real  estate  embraced  in  tne  deed  of  September 
25.  1861,  not  previously  sold. 

The  defense  of  the  statute  of  limitations 
rests  upon  the  following  undisputed  facts: 
(1)  Death  of  Darrow  (the  ancestor)  Novem- 
ber 12,  1864;  (2)  he  left  two  infant  children 
(the  plaintiffs) ;  (3)  adverse  possession  com- 
menced October,  1867;  (4)  the  infant  chil- 
dren of  Darrow  were  then  nine  and  eleven 
years  of  age  respectively;  (5)  one  became  of 
age  in  1877  and  one  in  1879;  (6)  this  ac- 
tion was  commenced  in  June,  1804,  twenty- 
seven  years  after  the  .commencement  of  ad- 
verse possession  and  fifteen  years  after  the 
youngest  c^ild  became  of  age. 

tfr.  Cltwrles  N.  Morsaa,  with  Ifr. 
Trederlok  B.  Bailey,  for  appellants : 

In  the  absence  of  an  express  or  implied 
agreement  to  the  contrary,  real  estate  pur- 
chased by  a  copartnership  with  copartner- 
ship funds  is  at  all  times  and  for  all  pur- 
poses real  estate,  having  all  the  legal  quali- 
ties and  incidents  of  real  estate,  and  as  such 
descends  to  the  heirs  at  law  of  a  deceased 
partner  to  the  extent  of  his  interest  or  share 
therein. 

The  purchase  of  real  estate  with  funds 
ot  the  copartnership  for  use  in  its  business, 
and  such  use,  have  been  held  to  imply  an 
agreement  that  it  should  be  personal  as- 
seta  for  all  purposes.  Especially  where  it 
forms  but  a  minor  part  of  the  whole  capital, 
or  its  value  depends  largely  upon  its  asso- 
ciation with  and  dependence  upon  the  busi- 
ness. 

Da^caon  v.  Parsons,  10  Misc.  428,  31  N.  Y. 
Supp.  78 ;  McFarlane  v.  MoFarlane,  82  Hun, 
238,  31  N.  Y.  Supp.  272;  Perin  v.  MeOihhen, 
6  U.  8.  App.  348,  53  Fed.  Rep.  86,  3  C.  C.  A. 
443;  Buckley  v.  Buckley,  11  Barb.  43.  • 

But  when  the  purchase  is  a  mere  incident 
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of  the  business,  and  made  with  fimds  not 
employed  in  the  business,  the  legal  charac^ 
ter  and  incidents  of  such  real  estate  are,  in 
the  absence  of  any  express  agreement  to  the 
contrary,  to  be  determined  by  other  and  dif- 
ferent considerations. 

Three  theories  exist  in  respect  of  partner- 
ship real  estate: 

1.  That  all  real  estate  purchased  with 
partnership  funds  is  ipso  facto  converted  in- 
to personalty  for  all  purposes  and  in  respect 
of  all  persons.  This  is  sometimes  termed 
the  theory  of  "out-and-out"  conversion. 

2.  That  immediately  upon  such  purchase 
it  lb  equitably  converted  into  personalty  and 
continues  to  be  such  imtil  the  partnership 
affairs  are  finally  wound  up  and  adjusted, 
whereupon  there  is  a  reconversion  into  real- 
ty of  the  surplus  remaining  of  such  real  es- 
tate, which  descends  to  the  neir  of  a  deceased 
partner,  and  does  not  go  to  his  personal  rep- 
resentatives. 

3.  That  real  estate  purchased  by  a  part- 
nership remains  real  estate;  that  no  equita- 
ble or  other  conversion  into  personalty  takes 
place  except  when  and  to  the  extent  that  it 
is  necessary  in  order  to  discharge  part- 
nership obligations;  that  the  right  of  the 
several  partners  to  require  that  the  prop- 
erty shall  be  applied  to  the  satisfac- 
tion of  partnership  obligations  is  of  the  na- 
ture of  a  lien  or  charge  on  the  real  estate, 
and  that,  subject  to  such  lien  or  charge,  such 
property  is  and  remains  always  real  estate 
and  subject  to  all  the  incidents  and  qualities 
of  real  estate. 

The  third  theorj^  only  can  be  logically 
sustained  on  principle,  or  consistently  ap- 
plied; it  is  sanctioned  by  the  better  authori- 
ties in  this  country. 

There  is  no  equitable  conversion,  and  no 
necessity  for  such  conversion. 

Fairohild  v.  Fairchild,  64  N.  Y.  471;  -Be 
Codding y  9  Fed.  Hep.  849 ;  Campbell  v.  Camp* 
bell  30  N.  J.  Eq.  415;  Story,  Eq.  Jur.  1243; 
WUooao  V.  Wilcox,  13  Allen,  252;  Shearer  v. 
Shearer,  98  Mass.  107. 

The  true  theory  rests  wholly  in  the  legal 
relations  between  the  partners,  making  each 
the  agent  or  trustee  of  the  others  in  respect 
of  the  partnership  affairs  and  business. 

This  right  is  an  equitable  right,  and  the 
power  is  an  equitable  trust  power,  both  hav- 
ing their  origin  in  the  legal  relation  subsist- 
ing between  the  partners  as  such,  and  the 
lawful  exercise  of  such  power  depends  upon 
the  existence  of  partnership  obligations  as  a 
condition  precedent. 

Slianks  V.  Klein,  104  U.  S.  18,  26  L.  ed. 
635;  Greenwood  v.  Marvin,  111  N.  Y,  423, 
19  N.  E.  228;  Buchan  v.  Sumner,  2  Barb.  Ch. 
165,  47  Am.  Dec.  305;  Qreene  v.  Oraham,  6 
Ohio,  265. 

Before  equity  will  aid  this  equitable  trust 
power  by  decreeing  conveyance  by  the  heir, 
the  necessity  therefor  must  affirmatively 
appear. 

The  doctrine  of  absolute  "conversion"  and 
"reconversion"  involves,  as  a  necessary  cor- 
ollary, the  doctrine  of  survivorship  in  re- 
spect of  all  the  partnership  property,  both 
real  and  personal. 
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The  doctrine  of  unlimited  survivorship  in 
real  estate  owned  by  partners  finds  no  sup- 
port in  text-books  or  in  any  controlling 
case;  it  is  distinctly  and  uniformly  rejected. 

1  Washb.  Real  Prop.  p.  668;  Smith  v. 
Jackson,  2  Edw.  Ch.  28;  Buchan  v.  Sumner, 
2  Barb.  Ch.  165,  47  Am.  Dec.  305;  Buckley 
v.  Buckley,  11  Barb.  43;  Fairchild  v.  Fair- 
child,  64  N.  Y.  471;  Campbell  v.  Campbell, 
30  N.  J.  Eq.  415 ;  Greene  v.  Oraham,  5  Ohio, 
264;  WilcocB  v.  Wilcox,  13  Allen,  252;  Shear- 
er V.  Shearer,  98  Mass.  107;  Re  Codding,  9 
Fed.  Rep.  849;  Sage  v.  Sherman,  2  N.  Y.  432. 

Darrow  was  seised  in  fee  of  an  undivided 
half  of  the  premises,  and  his  deed  to  Calk- 
ins Sept.  25,  1861,  did  not  convey  the  legal 
title  to  Barrow's  half,  but,  at  most,  gave  a 
power  in  trust  in  respect  thereto. 

Ueermans  v.  Robertson,  64  N.  Y.  332; 
Wright  v.  Delafield,  23  Barb.  498. 

A  trust  in  Calkins  for  partitioning  the 
land  between  the  partners  or  their  heirs 
would  be  invalid  as  such,  but  good  as  a 
poWer  in  trust. 

Cooke  V.  Flatt,  98  N.  Y.  35. 

All  the  trusts  could  be  performed  through 
the  medium  of  a  power,  and  a  legal  estate  m 
the  donee  of  the  power  will  not  be  implied. 

Nicoll  V.  Walworthy  4  Denio,  385. 

Messrs.  William  R.  Syme  and  Daniel 
Daly,  for  respondents: 

The  deed  of  1861  conveyed  the  whole  es- 
tate of  Edwin  J.  Darrow  to  Daniel  O.  Calk- 
ins, and  Darrow  retained  only  a  right  to 
share  the  proceeds  of  a  sale  of  said  property. 

Mott  V.  Richtmycr,  57  N.  Y.  49 ;  4  Kent, 
Com.  468;  3  Washb.  Real  Prop.  372;  Jack- 
son ex  dem.  Bird  v.  Ireland,  3  Wend.  100; 
Kcnney  v.  Wallace,  24  Hun,  478. 

Even  were  the  appellants'  claim  main- 
tained, that  the  conveyance  effected  by  the 
deed  was  in  trust,  they  could  not  maintain 
partition,  for  a  cestui  que  trust  cannot  main- 
tain partition. 

Harris  v.  Larkins,  22  Hun,  488;  McLean 
V.  McLean,  60  N.  Y.  S.  R.  509,  21  N.  Y.  Supp. 
326. 

Whether  the  deed  of  1861  be  an  absolute 
conveyance,  a  conveyance  in  trust,  or  a  power 
in  trust,  it  certainly  contains  a  power  of 
sale,  and  is  therefore  a  bar  to  partition. 

Morse  v.  Morse,  85  N.  Y.  53;  Davies  v. 
Davies,  15  N.  Y.  Week.  Dig.  118,  Affirmed 
in  92  N.  Y.  633. 

The  judgment  in  the  action  of  Darrow' s 
Administratrix  v.  Calkins  would  be  con- 
clusive upon  the  appellants,  even  if  they  had 
not  been  made  parties  thereto. 

As  copartnership  property  it  was  person- 
alty, and  not  until  the  copartnership  credi- 
tors were  paid  and  the  interests  of  the  co- 
partners were  adjusted,  did  it  resume  its 
character  as  real  estate. 

McFarlane  v.  McFarlane,  82  Hun,  238,  31 
N.  Y.  Supp.  272;  Fairchild  v.  Fairchild,  64 
N.  Y.  471;  Greenwood  v.  Marvin,  111  N.  Y. 
423,  19  N.  E.  228;  Van  Aken  v.  Clark,  82 
Iowa,  203,  46  N.  W.  73;  Allen  v.  Withrow, 
110  U.  S.  119,  28  L.  ed.  90,  3  Sup.  Ct.  Rep. 
517;  Boyt  v.  Hoyt,  69  Iowa,  174,  28  N.  W. 
500;  Walling  v.  Burgess,  122  Ind.  299,  7  L. 
R.  A.  481,  22  N.  E.  419,  23  N.  E.  1076;  Par- 
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sons,  Partn.  14th  ed.  p.  360,  note:  Godfrey 
V.  White,  43  Mich.  171,  6  N.  W.  243;  Bolton, 
V.  Guinn,  65  Fed.  Rep.  450;  Galbraith  v. 
Gedge,  16  B.  Mon.  631 ;  Smith  v.  Jcuskson,  Z 
Edw.  Ch.  28 ;  Dwvis  v.  Smith,  82  Ala.  198,  2 
So.  897;  Thornton  v.  Dixon,  3  Bro.  Ch.  199. 

Andrews,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

We  are  relieved  on  this  appeal  from  the 
inquiry  which  frequently  arises  between  co- 
partners and  copartnership  and  individual 
creditors,  whether  real  estate  purchased  and 
conveyed  to  the  copartners  during  the  exis- 
tence of  the  firm,  by  a  conveyance  which  in 
form  created  a  tenancy  in  common,  is  to  be 
regarded  as  belonging  to  th^m  collectively  as 
partnership  property,  or  as  the  individual 
property  of  each  according  to  the  interest* 
disclosed  on  the  face  of  the  deed.  The  find- 
ing of  the  trial  court,  which  is  not  assailed 
by  any  exception,  is  express,  that  the  land» 
purchased  by  Daniel  O.  Calkins  and  Edwin 
J.  Darrow  were  purchased  by  them  as  copart- 
ners out  of  the  funds  of  the  firm  of  Calkins 
&  Darrow,  and  the  deed  executed  by  Darrow 
to  Calkins  on  the  25th  of  September,  1861, 
upon  which  both  the  plaintiffs  and  the  defend- 
ants rely  as  determining  the  character  of  the 
ownership,  expressly  declares  in  the  haben- 
dum that  the  lands  were  partnership  prop- 
erty of  Calkins  and  Darrow.  We  are  to  as- 
sume, therefore,  that  the  lands  were  origi- 
nally purchased  out  of  partnership  fund?, 
with  the  intention  on  the  part  of  each  part- 
ner that  they  should  be  held  as  partnership 
property,  subject  to  administration  under 
the  rules  governing  the  rights  and  interests' 
of  copartners  in  lands  purchased  by  them  to 
be  held  as  the  property  of  the  partnership. 
The  partners  as  between  themselves  made 
the  lands  partnership  property,  and  tho 
rights  of  creditors  of  the  firm  or  of  the  in- 
dividual partners  are  not  involved.  The  on- 
ly question  here  is  between  the  plaintiffs  as 
heirs  of  Darrow,  and  the  children  of  Calkin^^ 
and  it  turns  mainly  on  the  question  whether 
upon  the  death  of  Darrow  in  1864  an  undi- 
vided half  part  of  the  lands  to  which  he  ac- 
quired the  legal  title  by  the  deeds  running 
jointly  to  himself  and  Calkins,  executed  be- 
tween 1850  and  1854,  descended  to  and  vested 
in  the  plaintiffs  as  his  heirs  at  law.  The 
plaintiffs  at  the  death  of  Darrow  were  in- 
fants, and  although  this  action  was  not  com- 
menced until  thirty  years  after  his  death, 
nor  until  fifteen  years  after  the  younger  of 
the  plaintiffs  became  of  age,  it  seems,  under 
the  case  of  Howell  v.  Leavitt,  95  N.  Y.  617. 
the  plaintiffs,  although  they  have  slumbered 
upon  their  rights  during  an  adverse  posses- 
sion of  twenty-seven  years,  were  not  barrftt 
by  the  statute  of  limitations.  So,  also,  wr 
think  it  must  be  held  that  they  were  not 
barred  by  the  adjudication  in  the  decree  of 
October  31,  1807,  in  the  action  brought  h\ 
the  administratrix  of  Darrow  against  Cai- 
kins  for  the  settlement  of  the  partnership 
affairs,  which  declared  that  "they  had  nc^ 
title  or  interest  in  the  said  lands  and  real 
estate  as  heirs  of  the  said  E)dwln  J.  Darrow, 
deceased,  or  otherwise."  The  service  of  the 
summons  on  the  infants  by  publication  T?as 
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not  completed  when  the  judgment  was  en- 
tered, and  until  the  period  of  publication  had 
expired  the  court  could  acquire  no  jurisdic- 
tion to  appoint  a  guardian  ctd  litem  or  to 
render  a  judgment  binding  upon  them  as  par- 
ties to  the  action.  Brooklyn  Trust  Co.  v. 
Bulmer,  49  N.  Y.  84;  Crouter  ▼.  Crouter,  133 
N.  Y.  55,  30  N.  E.  726. 

The  legal  nature  and  incidents  ef  land  pur- 
chased by  a  copartnership  with  copartnership 
funds  is  a  subject  upon  which  great  diversity 
of  opinion  eidsts  in  different  jurisdictions. 
The  English  rule,  after  many  fluctuations, 
has,  as  we  understand  the  cases,  come  to  be, 
that  lands  so  purchased,  whether  purchased 
for  or  used  for  partnership  purposes  or  not, 
provided  only  that  they  were  intended  by  the 
partners  to  constitute  a  part  of  the  partner- 
ship property,  become  ipso  facto,  in  the  view 
of  a  court  of  equity,  converted  in^o  person- 
alty for  all  purposes, — as  well  for  the  pur- 
pose of  the  adjustment  of  the  partnership 
debts  and  the  claims  of  the  partners  inter  «e, 
as  for  the  purpose  of  determining  the  succes- 
sion as  between  the  personal  representatives 
of  a  deceased  partner  and  the  heir  at  law. 
Darhy  v.  Darby ,  3  Drew.  495;  Essew  v.  Es- 
sex, 20  Beav.  442;  Lindley,  Partn.  3d  ed.  681 
et  seq.     This  doctrine  had  its  origin  in  Eng- 
land, and  is  said  to  have  grown  out  of  the 
peculiar  law  of  inheritance  there,  and  to  rem- 
edy the  hardship  of  the  rule  which  excludes 
all*  but  the  eldest  child  from  the  inheritance, 
and  of  the  other  rule  which  exempts  real  es- 
tate in  the  hands  of  the  heir  from  all  but  the 
specialty  debts  of  the  ancestor.     Fairchild  v. 
V'iirchiid,  64  N.  Y.  471;  Shearer  v.  Shearer, 
98  Mass.  114.     Lindley,  in  his  work  on  Part- 
nership, bases  the  rule  on  the  nature  of  the 
interest  of  each  partner  in  the  partnership 
property.     He  says  (p.  687)   [5th  ed.  •343] : 
''From  the  principle  that  a  share  of  a  part- 
ner is  nothing  more  than  his  proportion  of 
the  partnership  assets  after  they  have  been 
turned  into  money  and  applied  in  liquidation 
of  the  partnership  debts,  it  necessarily  fol- 
lows that  in  equity  a  share  in  a  partnership, 
whether  its  property  consists  of  land  or  not, 
must,  as  between  the  real  and  personal  repre- 
sentatives of  a  deceased  partner,  be  deemed 
to  be  personal,  and  not  real,  estate,  unless, 
indeed,  such  conversion  is  inconsistent  with 
the  agreement   between   the  parties."    The 
concluding  words  of  the  paragraph  quoted 
concede  that  the  intention  of  the  parties  will 
prevent  a  conversion  where  that  intention  is 
manifested.     The  general   doctrine  of  "out 
and  out"  conversion  adopted  by  the  English 
courts  has  not  been  followed  to  its  full  ex- 
tent in  this  and  many  other  American  states. 
There  is  no  policy  growing  out  of  our  laws 
of  inheritance  or  the  exemption  of  lands  from 
liability  for  simple  contract  debts,  which  re- 
quires the  application  of  such  a  doctrine  here. 
The  lands  of  the  ancestor  are  assets  for  the 
payment  of  all  debts,  and  the  persons  who 
take  by  descent  and  under  the  statute  of 
distribution    are    substantially    the    same. 
The   necessity  for   an   absolute   conversion, 
supposed  to  be  found  in  the  nature  of  a  part- 
ner eh  ip  interest,  seems  hardly  sufficient  to 
justify  a  fiction  which  should  deprive  real 
estate   of  a   partnership  of  its  descendible 
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quality  when  it  is  admitted  on  all  hands  that 
partnership  real  estate  if  the  necessity  arisen 
is  first  subject  to  be  appropriated  in  equity 
to  the  discharge  of  partnership  obligations- 
and  the  adjustment  of  the  equities  l^tween 
the  parties. 

The  clear  current  of  the  American  deci-  ' 
sions  supports  the  rule  that  in  the  absence  of 
any  agreement,  express  or  implied,  between 
the  partners  to  the  contrary,  partnership 
real  estate  retains  its  character  as  realty 
with  all  the  incidents  of  that  species  of  prop- 
erty between  the  partners  themselves,  and  al- 
so  between  a  surviving  partner  and  the  real 
an4  personal  representatives  of  a  deceased 
partner,  except  that  each  share  is  impressed 
with  a  trust  implied  by  law  in  favor  of  the 
other  partner,  that  so  far  as  is  necessary  it 
shall  be  first  applied  to  the  adjustment  of 
partnership  obligations  and  the  payment  of 
any  balance  found  to  be  due  from  the  one 
partner  to  the  other  on  winding  up  the  part- 
nership affairs.  To  the  extent  necessary  for 
these  purposes  the  character  of  the  property 
is  in  equity  deemed  to  be  changed  into  person-  ^ 
alty.  On  the  death  of  either  partner,  where  > 
the  title  is  vested  in  both,  the  share  of  the  > 
land  standing  in  the  name  of  the  deceased  ) 
partner  descends  as  real  estate  to  his  heirs,,  j 
subject  to  the  equity  of  the  surviving  part-  i 
ner  to  have  it  appropriated  to  accomplish  ! 
the  trust  to  which  it  was  primarily  sub-  . 
jected.  The  working  out  of  the  mutual 
rights  which  grew  out  of  the  partnership  re- 
lation does  not  seem  to  require  that  the  char- 
acter of  the  property  should  be  changed  until 
the  occasion  arises  for  a  conversion,  and  then 
only  to  the  extent  required.  The  American 
rule  commends  itself  for  its  simplicity.  It 
makes  the  legal  title  subservient  in  equity 
to  the  original  trust.  It  disturbs  it  no  fur- 
ther than  IS  necessary  for  this  purpose.  The 
portion  of  the  land  not  required  for  partner- 
ship equities  retains  its  character  as  realty,, 
and  it  leaves  the  laws  of  inheritance  and  de- 
scent to  their  ordinary  operation.  It  would 
be  useless  to  review  in  detail  the  authorities 
which  seem  to  us  to  maintain  what  has  been 
called  the  American  rule.  We  refer  to  a 
very  few  of  them.  Buchan  v.  Sumner,  2 
Karb.  Ch.  167,  47  Am.  Dec.  305;  Collumh  v. 
Read,  24  N.  Y.  505 ;  Fairchild  v.  Fairchild^ 
64  N.  Y.  471;  Shearer  v.  Shearer,  98  Mass. 
114;  Shanks  v.  Klein,  104  U.  S.  18,  26  L.  ed. 
635. 

If,  as  sometimes  happens,  the  title  to  part- 
nership real  estate  is  in  the  name  of  one  of 
the  partners  only,  on  the  death  of  the  other 
partner  his  equitable  title  descends  to  his 
heirs  or  goes  to  his  devisees,  but  subject  to 
the  primary  claims  growing  out  of  the  part- 
nership relation.  Fairchild  v.  Fairchild,  64 
N.  Y.  471;  Parsons,  Partn.  S  272.  But  the 
general  principles  to  which  we  have  adverted' 
are  those  applied  by  courts  of  equity  in  de- 
termining the  character  and  incidents  of 
partnership  real  estate,  in  the  absence  of  any 
agreement,  express  or  implied,  between  the 
partners  on  the  subject.  It  is,  however,  gen- 
erally conceded  that  the  question  whether 
partnership  real  estate  shall  be  deemed  ab- 
solutely converted  into  personalty  for  all 
purposes,  or  only  converted  pro  tanto  for  the 
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purpose  of  partnership  equities,  may  be  con- 
trailed  by  tne  express  or  implied  agreement 
of  the  partners  themselves,  and  that  where 
by  such  agreement  it  appears  that  it  was 
the  intention  of  the  partners  that  the  lands 
-should  be  treated  and  administered  as  per- 
sonalty for  all  purposes,  effect  will  be  given 
thereto.  In  respect  to  real  estate  purchased 
for  partnership  purposes  with  partnership 
funds  and  used  in  the  prosecution  of  thepart^ 
nership  business,  the  English  rule  of  "out 
■and  out''  conversion  may  l^  regarded  as  prop- 
•erly  applied  on  the  ground  of  intention,  even 
in  jurisdictions  which  have  not  adopted  that 
rule  as  applied  to  partnership  real  estate*  ac- 
quired imder  di£^rent  circumstances,  and 
where  no  specific  intention  appeared.  The 
investment  of  partnership  funds  in  lands  and 
•chattels  for  the  purpose  of  a  partnership  busi- 
ness, the  fact  that  the  two  species  of  prop- 
erty are  in  most  cases  of  this  kind  so  com- 
mingled that  they  cannot  be  separated  with- 
out impairing  the  value  of  each,  has  been 
deemed  to  justify  the  inference  that  under 
such  circumstances  the  lands  as  well  as  the 
•chattels  were  intended  by  the  partners  to 
constitute  a  part  of  the  partnership  stock, 
and  that  both  together  should  take  the  char- 
acter of  personalty  for  all  purposes;  and 
Judge  Denio  in  Collumh  v.  Read,  24  N.  Y. 
£05,  expressed  the  opinion  that  to  this  extent 
the  English  rule  of  conversion  prevailed 
here.  Tliat  paramount  consideration  should 
1)0  given  to  the  intention  of  the  partners, 
when  ascertained,  is  conceded  by  most  of  the 
cases.  See  Hoaoie  v.  Carr,  1  Sumn.  183,  Fed. 
Cas.  No.  6,802;  Fall  River  Whaling  Co.  v. 
Borden,  10  Gush.  462;  Collumh  v.  Read,  24 
N.  Y.  605;  Parsons,  Partn.  9  267. 

The  legal  title  to  the  real  estate  which  the 
heirs  of  Edwin  J.  Darrow  asked  to  have  par- 
titioned in  this  action  was  vested  in  Daniel 
O.  Calkins  at  the  time  of  the  death  of  Darrow 
(n  November,  1864.  The  plaintiffs  on  the 
death  of  their  father  took  no  legal  estate  in 
the  lands.  The  legal  estate  which  prior  to 
the  25tti  day  of  September,  1861,  Darrow  held 
in  the  undivided  one  half  of  the  premises 
was  by  the  deed  executed  by  him  on  that  day 
conveyed  to  Calkins.  That  this  was  the  ef- 
fect of  the  deed  we  have  no  doubt.  The  deed 
is  in  terms  full  and  ample  to  convey  in  fee 
the  interest  of  Darrow  to  his  grantee.  It 
was  coupled,  however,  with  the  declaration 
on  the  face  of  the  deed  that  it  was  to  be  held 
by  Calkins  as  partnership  property,  and  the 
deed  contained  a  power  of  management  and 
aale,  and  this  was  followed  by  the  signifi- 
cant clause,  "and  to  pay  over  to  the  said  Dar- 
row, his  heirs  and  assies,  or  other  legal  rep- 
resentatives, such  portion  thereof  as  shall,  at 
the  closing  of  the  partnership  business  of 
said  Calkins  and  Darrow,  belong  to  or  be 
due  or  coming  to  said  Darrow,  his  heirs,  ex- 
ecutors, assigns,  or  other  legal  representa- 
tives." The  suggestion  that  the  deed  at- 
tempted to  create  an  express  trust  In  lands, 
not  within  the  enumerated  trusts  permitted 
by  S  65  of  our  statute  of  uses  and  trusts  ( 1 
Rev.  Stat.  728),  and  was  therefore  void  as  a 
conveyance,  is  not  well  founded.  It  recog- 
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nized  a  pre-existing  trust  imposed  upon  the 
lands,  implied  by  law  and  arising  out  of  the 
partnership  relation,  and  that  the  trust  waa 
to  continue  notwithstendinsr  the  oonveyance 
of  the  leg^  title.  This  was  not,  we  think, 
in  contravention  of  the  statute,  which  con- 
templated the  creation  of  original  trusts, 
and  not  th0  abrogation  of  ezistui^  truste  re- 
sulting from  or  implied  by  operation  of  law; 
nor  did  it  render  inoperative  the  subsequent 
reco^ition  of  such  an  existing  trust  in  con- 
nection with  a  conveyance  of  the  legal  title. 
We  think  the  l^al  title  to  the  one-hiBlf  p|art 
of  the  land  pasfi^  by  Darrow's  deed,  subject 
to  the  performance  by  Calkins  of  the  trust 
therein  declared.  The  importent  question 
is,  whether  it  operated  to  convert  the  part- 
nersip  lands  into  personalty,  and  to  change 
the  interest  of  Darrow,  or  his  representa- 
tives, from  an  interest  in  the  land  as  realty 
into  an  interest  in  the  proceeds  of  the  lands, 
after  a  sale  thereof  by  CaUcina  under  the 
power  contained  in  the  deed. 

We  are  of  (pinion  that  it  was  the  intention 
of  the  partners,  disclosed  on  the  face  of  the 
deed  and  by  the  surrounding  circumstances, 
to  substitute  in  place  of  Darrow's  prior  in- 
terest in  the  lands,  as  such,  an  interest  in 
him  and  his  representetives  in  any  surplus 
which  should  remain  after  a  sale  hy  Calkins 
and  the  adjustment  of  the  partnership  af- 
fairs.   It  is  not  necessary  to  decide  whether 
the  surplui^,  when  ascerteined,  would  go  to 
the  real  or  personal  representatives  of  Dar- 
row.   As  between  Darrow  and  his  represen- 
tetives, and  Calkins  and  his  representetives, 
the  deed  operated  as  a  conversion  of  the  lands 
into  personally.    The  personal   represente- 
tives of  Darrow  were  entitled  to  enforce,  in 
an  action  for  an  accounting  and  an  adjust- 
ment of  the  partnership  affairs,  the  claima  of 
Darrow's  estete.    This  was  the  purpose  ol 
the  action  which  resulted  in  the  decree  of  Oc- 
tober 31, 1867,  and  we  think  that  decree  was 
binding    upon   the    plaintiffs,  not  on    the 
ground  that  they  were  parties,  but  for  the 
reason  that  no  controversy  existing  as  to 
the  original  character  of  the  property  as 
partnership  property,  or  as  to  the  subsequent 
dealing  between  the  partners  in  respect  to 
it,  the  heirs  of  Darrow  were  not  necessary 
parties  to  a  final  adjustment  of  the  partner- 
ship affairs,  including  the  interest  of   the 
Darrow  estete    growing  out    of  his     rela- 
tion to  the  lands  under  the  deed  of  September 
25,  1861.    It  was  open  to  the  plaintiffs  on 
an  accounting  by  the  administratrix  of  the 
Darrow  estete  to  cdaim  that  the  $14,000  re- 
ceived by  her  imder  the  decree  in  the  action 
for  an  accounting  should  be  regarded  as  real. 
and  not  personal,  assete,  and  Uiat  they  ^vrere 
entitled  to  it  in  their  character  as  heirs,  sjid 
not  as  distributees. 

We  think  the  order  of  the  court  heloto  re- 
versing the  jiidgment  at  Special  Term  was 
correct,  and  it  should,  therefore,  he  afpmted^ 
and  judgment  absolute  entered  for  the  de- 
fendant? on  the  stipulation,  with  < — *- 

All  concur. 
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-State      eonrta      are      not      -vrlthln      tbe 
provlnlon    of   tlie   Federal   atatate    for 

raising  revenue  to  mevt  war  expend  I  tu  res. 
that  no  Instrument  not  stamped  as  required 
bj  the  provisions  of  tne  statute  shall  be 
osed  in  evidence  in  any  coart. 

(May  23,   1800.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Washoe  County 
in  favor  of  defendant  for  failure  of  proof 
of  plaintiff's  claim  because  of  the  ruling  out 
of  certain  aflidavits  which  did  not  contain 
the  proper  revenue  stamps.  Reversed, 
The  facts  are  stated  in  the  opinion. 


Mr,  Frank  H.  Nororoaa,  for  appellant: 

Congress  has  no  authority  to  declare  that 
a  written  instrument,  unless  stamped,  shall 
not  be  received  as  evidence  in  a  state  court. 

Dufft;  V.  hobson,  40  Cal.  240,  0  Am.  liep. 
617;  Thomasson  v.  Wood,  42  Cal.  417:  Car- 
penter y,  Snellingy  07  Mass.  452;  Oreen  v. 
Holtray,  101  Mass.  243,  3  Am.  Rep.  339; 
Qriffin  v.  Ranncy,  35  Conn.  239;  lAitham  v. 
Smith,  45  III.  29;  Bunker  v.  ihreen,  48  111. 
243;  United  States  Exp.  Co,  v.  Haines,  48 
111.  248;  Craig  v.  Dimock,  47  111.  308;  Par- 
goud  v.  Richardson,  30  La.  Ann.  128G; 
Holt  V.  Hart  Bd,  of  Liquidators,  33  J*a. 
Ann.  673:  U.  S.  Const,  art  1,  8  8;  U.  S. 
Const.  Amend.  X. 

There  is  nothing  in  the  act  in  question 
which  prohibits  any  person  interested  in  af- 
fi:cing  the  stamp  provided  hy  the  law  to  doc- 
uments of  the  character  offered  as  evidence 


T^OTE. — Effect  of  omUBion  to  atamp  an  instru- 
ment on  Khich  the  law  requires  a  stamp,  or 
to    cancel  the  stamps  on  such  an  instrument, 

I.  AppHcaMHiy   of   revenue   laws   to   state 
courts. 

a.  Provisions   excluding  unstamped  4tt- 

struments  from  evidence, 

b.  Prorlsions     invalidating    unstamped 

instruments, 
e.  Provisions  as  to  recording. 
n.  Intent  as  affecting  consequences  of  omit- 
ting stamp. 

a.  Oeiieratly. 

b.  Presumption  and  burden  of  proof  as 

to  intent. 

III.  Scope  of  acts,  generally;  effect  of  repeal, 

IV.  Kfftrt  of  omission. 

a.  Generally, 

b.  Upon  use  of  instrument  as  evidence, 

1.  As  primary  evidence. 

2.  Secondary  and  parol  evidence; 

copicA. 
Z.  As  collateral  evidence, 
c  Upon  writs,  processes,  and  orders  of 
court. 

d.  /n  Confederate  states, 

c.  Uisccllaneous. 
y.  Subittquent  stamping. 

a.  yvhat  remedy  available. 

1.  By  party  or  collector, 

2.  Stamping  copies. 

b.  Time. 
c  Application  to  collector, 

1.  Who  may  apply. 

2.  7*0  tchat  district. 
8.  Power  of  deputy  collector. 
4.  Miscellaneous, 

6.  What  stamps  required, 

e.  Effect. 
VI.  Plea'Ung  and  practice. 

a.  Raiding  objection  by  demurrer. 

b.  necessity    and    sufficiency    of    aver- 

ments  as  to  omission. 
e.  Who  may  raise  or  waive  objection, 

d.  Time  of  raising  obfection. 

e.  Questions     of     fact;     presumptions 

generally. 
t.   Stamp  not  part  of  instrument. 
Til.  Failure  to  cancel;  defective  cancelation. 
Till-  Foreign  laws. 

For    effect    on    criminal    prosecution  of  the 
omfssfnn  of  a  stamp  from  an  Instrument  renntr- 
tufs  a  stamp,  see  note  to  Thomas  v.  State  (Tex. 
Crim.  A  pp.)  46  U  B.  A.  454. 
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I.  Applicability  of  revenue  laws  to  state  courts, 

a.  Provisions  excluding  unstamped  instruments 
from  evidence, 

Many  of  the  state  courts  held  that  the  pro- 
visions of  the  acts  of  1864,  1865.  and  1866.  ex- 
cluding unstamped  Jnatruments  from  evidence, 
did  not  apply  to  state  courts. 

Some  of  the  cases  denied  the  power  of  Con- 
gress to  prescribe  a  rule  of  evidence  for  the 
state  courts.  Thus,  Bumpass  v.  Tag^art.  26 
Ark.  308,  7  Am.  Rep.  623  :  Duffy  v.  Hobson,  40 
Cal.  240,  6  Am.  Rep.  617;  Bennett  v.  Morris 
(Cal.)  37  Pac.  029;  Latham  v.  Smith.  45  111. 
29 ;  Craig  v.  DImock,  47  111.  309 ;  Bunker  v. 
Green.  48  III.  243:  United  States  Exp.  Co.  v. 
Haines,  48  111.  248:  Hanford  v.  Obrecht,  40 
111.  146 :  Wilson  V.  McKenna.  62  III.  43 :  Bowen 
V.  Byrne,  55  111.  467 ;  Wallace  v.  Cravens.  34 
Ind.  534  :  Hunter  v.  Cobb,  1  Bush.  239 :  Par- 
goud  V.  Richardson.  30  La.  Ann.  1286 ;  Holt  v. 
Hart  Bd.  of  Liquidators,  83  La.  Ann.  673; 
Davis  V.  Richardson.  45  Miss.  499,  7  Am.  Rep. 
732 :  More  v.  Clymer.  12  Mo.  A  pp.  11 :  Sporrer 
V.  Kiflpr.  1  IlelRk.  633 :  Schultz  v.  Ilerndon.  32 
Tex.  390:  Jacobs  v.  Spofford.  34  Tex.  153. 

The  following  cases  formally  based  their  de- 
cisions that  the  provision  was  Inapplicable  to 
the  state  courts  upon  the  language  of  the  acts, 
rather  than  upon  the  want  of  power  In  Con- 
gress to  mnko  them  so  apply :  Trowbridge  v. 
Addoms,  23  Colo.  518,  48  Pac.  635;  Orlffln  v. 
Ranney,  35  Conn.  239 ;  Rockwell  v.  Hunt.  40 
Conn.  328:  Carpenter  v.  Snelllng.  07  Mass. 
453 ;  Lynch  v.  Morse.  97  Mass.  458 :  Green  v. 
Holway.  101  Mass.  243,  3  Am.  Rep.  339 ;  Moore 
V.  Quirk.  105  Mass.  49,  7  Am.  Rep.  499;  Clem- 
ens V.  Conrad.  19  Mich.  170 :  People  ex  rel. 
Barbour  v.  Gates,  43  N.  Y.  40 :  Halght  v.  Grist, 
64  N.  C.  739 :  Stewart  v.  Hopkins.  30  Ohio  St. 
n02:  Dolley  v.  Coker.  33  Tex.  815,  7  Am.  Rep. 
270:  Hale  v.  Wilkinson.  21  Gratt.  75;  Telley 
V.  Robrnson,  22  Gratt.  888;  Weltner  v.  Rlggs, 
3  W.  Va.  445. 

The  decisions  In  many  of  these  cases,  how- 
ever, were  largely  Influenced  by  the  doubt 
which  the  courts  entertained  as  to  the  power 
of  Congress  In  the  premises.  That  was  true  of 
Corpenter  v.  Snelllng.  97  Mass.  452.  which  was 
followed  by  many  of  the  other  cases. 

rn  accordance  with  the  foregoing  decisions, 
under  the  earlier  acts  it  has  been  held  that  the 
provision  of  the  act  of  1898,  excluding  un- 
stamped Instruments  from  evidence,  does    not 
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in  tliis  case  at  any  time  before  their  admis- 
sion as  evidence. 

If  the  view  of  the  law  taken  by  the  lower 
court  was  correct>  and  it  is  necessary  under 
this  re^'enue  law  to  obtain  the  consent  of 
the  collector  of  internal  revenue  in  order  to 
have  the  stamps  legally  affixed  where  they 
are  omitted  at  the  time,  then  the  affidavit 
filed  by  the  plaintiff  in  support  of  a  new 
trial  upon  the  ground  of  accident  and  mis- 
take which  ordinary  prudence  could  not 
have  guarded  against  sho>vs  a  suflicient  case 
to  justify  the  granting  of  a  new  trial  upon 
this  ground. 

Hoppock  V.  Stone  J  49  Barb.  524;  Ohinn  v. 
Taylor,  64  Tex.  385;  Btate  v.  Williania,  27 
Vt.  724;  14  Enc.  PI.  &  Pr.  743;  Bank  of 
Tennessee  v.  Covca/n,  7  Humph.  70. 

Messrs.  Goodwin  4e  Dodse,  for  re- 
spondent : 

The  documentary  evidence  offered,  being 


partly  stamped  and  partly  unstamped,  or 
irregularly  stamped,  it  was  properly  reject- 
ed by  the  court. 

War  Revenue  Law  1898,  §  14;  Carpenter 
V.  Johnson,  1  Nev.  331;  Maynard  v.  John- 
son, 2  Nev.  16;  Wayman  v.  Torreyson,  4 
Nev.  124;  Bowker  v.  Ooodwin,  7  Nev.  135. 

Belknap,  J.,  delivered  the  opinion  of 
the  court: 

At  the  trial  the  plaintiff  offered  in  evi- 
dence two  depositions  taken  under  a  com- 
mission issued  to  a  notary  public  of  the  citj 
of  San  Francisco,  state  of  California,  with 
his  certificate  thereunto  attached.  One  of 
the&e  was  objected  to  upon  the  ground  that 
the  stamps  required  by  the  act  of  Congress 
approved  June  13,  1898,  entitled  "An  Act 
to  Provide  Ways  and  Means  to  Meet  War 
Expenditures  and  for  Other  Purposes," 
were  not  canceled  upon  the  day  the  certifi- 


apply  to  the  state  courts.  Lorlng  v.  Chase, 
26  Misc.  318,  60  N.  Y.  Supp.  312 ;  People  ex  rel. 
Consumers'  Brew.  Co.  v.  Fromme,  85  App. 
Dlv.  459.  54  N.  Y.  Supp.  833  ;  Gregory  v.  Hitch- 
cock Pub.  Co.  63  N.  Y.  Supp.  975;  Cassldy  v. 
St.  Germain  (R.  I.)  46  Atl.  36. 

It  seems,  therefore,  that  the  majority  of  the 
cases  decided  under  the  earlier  acts,  and  all 
those  decided  under  the  act  of  1898.  In  which 
the  question  has  been  expressly  determined, 
hold  that  the  provision  excluding  unstamped 
Instniments  from  evidence  is  inapplicable  to 
the  state  courts. 

A  number  of  cases,  however,  expressly  held 
that  It  was  applicable  ;  thus : 

Section  163  of  the  act  of  1864  applies  to  the 
state  courts,  and  governs  in  respect  to  the  ad- 
ml8siblllt.v  In  evidence  of  unstamped  instru- 
ments. Muscatine  v.  Stememan,  30  Iowa, 
626.  6  Am.  Rep.  685. 

Chartlers  &  R.  Tump.  Co.  t.  McNamara,  72 
Pa.  278.  13  Am.  Rep.  673,  held  that  the  pro- 
vision of  the  act  of  July  13,  1866,  excluding 
unstamped  Instruments  from  evidence,  was  ap- 
plicable to  state  courts,  and  was  constitutional 
as  so  applied.  The  court  said  that  tt)^  abstract 
proposition  that  Congress  could  not  pass  laws 
regulating  the  competency  of  evidence  In  the 
trial  of  causes  In  the  several  states  was  true, 
but  was  misapplied,  and  that  the  purpose  of 
Congress  was,  not  to  make  rules  of  evidence, 
but  to  stamp  the  Instrument  of  evidence  with 
a  disqualification  preventing  its  use  as  evi- 
dence until  the  delinquent  had  paid  his  tax, 
and  that  the  provision  was  a  proper  exercise 
of  the  power  of  Congt^ss  to  lay  taxes. 

The  court  further  snld  that  the  power  to 
forfeit  the  subject  of  the  tax  as  a  consequence 
of  evasion  or  nonpayment  was  undeniable,  and 
that  the  argument  which  afflrmed  that  Con- 
gress could  not.  In  order  to  secure  the  payment 
of  the  Bfamp  duty,  regulate  the  matter  of  the 
admissibility  of  unstamped  paper  evidencing 
the  owner's  rlirht  to  money  or  other  property, 
placed  the  Incident  on  higher  ground  than  the 
principle,  and  made  the  shadow  more^  sacred 
than  the  substance.  Thompson,  Ch.  J.,  and 
Agnew.  J.,  dissented  upon  the  ground  that  the 
lepiHlntlon  altered  a  rule  of  evidence  belonging 
to  the  state  tribunals,  and  Sharswood.  J.,  also 
dissented  from  the  decision  In  the  case,  on 
what  ground  It  does  not  appear. 

Howe  V.  Carpenter.  53  Barb.  382.  and  Davy 
▼.  Morgan.  66  Barb.  218,  held  that  the  applica- 
bility of  the  provision  to  the  state  courts  could 
not  be  questioned  In  view  of  the  fact  that  effect 
had  been  frequently  given  to  It.  The  two  lat- 
ter cases,  however,  have,  In  effect,  been  over- 
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ruled  by  the  later  New  York  cfises  already  cited 
under  this  division. 

Woodson  V.  Randolph,  1  Va.  Cas.  128.  which 
arose  under  the  act  of  July  6,  1897,  held  that 
Congress  could  exclude  unstamped  instruments 
from  evidence  as  an  incident  of  its  power  to 
lay  and  collect  taxes. 

In  addition  to  the  cases  that  have  expressly 
held  that  the  provision  was  applicable  to  the 
state  courts,  there  is  a  large  number  of  cases 
In  which  the  applicability  of  the  provision  has 
been  assumed,  or,  at  least,  not  questioned.  It 
will  be  observed,  however,  that  in  many  of 
these  cases  the  decision  was  in  favor  of  the 
admissibility  of  the  Instrument,  so  that  the 
result  was  the  same  as  if  the  provision  had 
been  held  not  to  be  applicable.  Some  of  them, 
e.  0-'  Plesslnger  v.  Depuy.  25  Ind.  419 :  Morris 
V.  McMorris.  44  Miss.  441,  7  Am.  Rep.  695: 
TImp  V.  Dockham.  29  Wis.  440.  and  Grant  ▼. 
Connecticut  Mut.  Jj.  Ins.  Co.  29  Wl*.  125. — 
expressly  refrained  from  considering  the  qiK9> 
tlon.  Others,  however,  held  the  Instroments 
In  question  Inadmissible,  and  therefore  neces- 
sarily implied  that  the  provision  was  applica- 
ble. 

b.  Provisions    invaUdating    unstamped    imttr*' 
ments. 

Some  of  the  cases  held  that  neither  tbe  va- 
lidity, nor  the  admissibility,  of  unstamped  in- 
struments, when  the  question  arose  In  the  ar^*9  \ 
court,  was  altected  by  the  revenue  acts.  w»-b- 
out  apparently  making  any  di»t1n<rtfon  b^^^weea 
the  provisions  rendering  unstamped  in?*:-:-  i 
ments  Invalid  and  those  expressly  excTnd'nf 
then*  from  evidence.  Thus,  Bowen  t.  Rtto*. 
Vifi  111.  468:  Duffy  v.  TTobson.  40  Cal.  i4'^  « 
Am.  Rep.  617 ;  Thomasson  r.  Wood.  42  «V» 
416 :  Wallace  v.  Cravens.  34  Ind.  W4  :  L«'>^-|! 
V.  Smith,  45  111.  29:  Craig  v.  Dfmork.  4T  ! 
?.08 :  Bunker  v.  Green.  48  111.  24a :  Hanf«>r^  t, 
Obrecht,  40  111.  146 :  Sporrer  v.  Eifler.  1  H*  «t, 
633 :  More  v.  Ciymer,  12  Mo.  App.  11 :  H-ir**t 
V.  Cobb.  1  Bush.  239. 

It  will  be  observed  that  neUber  th«»  d«^'«^aii 
In  Carp<*nter  v.  Snelllng.  97  Mass.  452.  nor  -M 
principle  upon  which  It  was  reBder*4.  -ir  I 
that  Conirress  merely  intended  to  prPM.'V  4 
rule  of  evidence  for  the.  Federal  eo«r*s  i?1 
did  not  undertake,  even  If  It  could  «*»«•*- 
tionally  do  so.  to  prescribe  a  mle  of  eiT«*«-~«^ 
for  the  other  courts. — ^reaches  the  pt-^t*! 
renderine  unstamped  Instmments  Inv9**-i  ^ri 
of  no  effect.  The  same  is  trse  <<  ♦b*  .^-^*l 
Massachusetts  cases  cited  under  tke  iw***^ 
subdivision,  and  also  of  Clemens  t.  Ctonrvd. 
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cate  bears  date.  The  other  was  objected  to 
upon  the  ground  that  the  certificate  was 
not  stamped  as  required  by  the  provisions 
of  the  before-mentioned  law.  Each  objec- 
tion was  sustained,  and  the  evidence  exclud- 
ed. We  have  not  been  referred  to  any  ad- 
judication of  the  provisions  concerning 
htumped  instruments  offered  in  evidence  un- 
der the  act  of  Ck>ngre8s  cited,  but  substan- 
tially the  same  provisions,  contained  in  the 
iuternal  revenue  law  of  18G2,  have  frequent- 
ly been  the  subject  of  judicial  construction. 
One  of  the  early  cases  under  this  law  was 
Carpt-ntcr  v.  Snellingf  97  Mass.  452.  After 
stating  that  the  law  did  not,  in  terms,  ex- 
ie2id  to  state  courts, — and  the  law  of  1898 
in  this  respect  is  the  same, — ^the  decision 
proceeds:  "ITie  language  of  the  enactment 
is  only  that  no  instruments  or  documents 
not   duly    stamped    ^all    'be   admitted    or 


used  as  evidence  in  any  court'  until  the  r*> 
quisite  stamps  shall  be  affixed.  This  provi- 
sion can  have  full  operation  and  effect  if 
construed  as  intended  to  apply  to  those 
court*-  only  which  have  been  established  un- 
der the  Constitution  of  the  United  States 
and  by  acts  of  Congress,  over  which  the 
Federal  legislature  can  legitimately  exer- 
cise control,  and  to  which  they  can  properly 
prescribe  rules  regulating  the  course  of  jus- 
tice and  the  mode  of  administering  justice. 
We  are  not  disposed  to  give  a  broader  inter- 
pretation to  Uie  statute.  We  entertain 
grave  doubts  whether  it  is  within  the  con- 
stitutional authority  of  Congress  to  enact 
rules  regulating  the  competency  of  evidence 
on  the  trial  of  cases  in  the  courts  of  the 
several  states,  which  shall  be  obligatory  up- 
on them.  W'e  are  not  aware  that  the  exist- 
ence of  such  a  power  has  ever  been  judicial- 


Mich.  170,  and  People  ex  rel.  Barbour  v.  Gates, 
4.^  X.  Y.  40.  The  latter  two  cases,  however, 
were  gupplemented  by  later  decisions  In  the  re- 
•pective  courts  In  which  they  were  rendered. 
Thus,  Sammona  ▼.  Halloway,  21  Mich.  162. 
lield  that  Cong^reas  bad  no  power  to  render 
Tofd  a  contract  made  in  one  of  the  states  be- 
tween citizens  thereof,  and  which  was  per- 
mitted by  the  local  laws;  and  Moore  ▼.  Moore, 
47  X.  Y.  467.  7  Am.  Rep.  466,  after  stating 
that  the  decision  In  People  ex  rel.  Barbour  v. 
Gates,  43  N.  Y.  40.  supra,  rested  upon  the 
principle  that  the  Federal  jg^vemment  could 
nor  prescribe  a  rule  of  evidence  for  the  state 
oonrts.  went  a  step  further,  and  held  that  Con- 
gTPis  could  not  prescribe  a  rule  for  the  transfer 
of  property  within  the  state,  and  accordlnf^ly 
he!d  that  a  deed  was  not  Invalid  because  not 
stomped  as  required  by  the  revenue  laws. 

Warren  v.  Paul,  22  Ind.  276;  State  ex  rel. 
Lakey  v.  Oarton,  32  Ind.  1.  2  Am.  Rep,  315: 
Dawaon  t.  McCarty.  21  Wash.  314.  57  Pac.  816. 
and  Jones  v.  Keep.  19  Wis.  360. — held  that 
Conjfpeaa  had  no  power  to  tax  lesral  proceed- 
ing in  state  courts,  and  that  therefore  the 
omisalon  of  a  stamp  from  a  writ  and  process  of 
the  state  court  did  not  invalidate'  It. 

Walton  V.  Bryenth.  24  How  Pr.  357,  held 
that  Consrress  might  Irapoae  a  penalty,  but 
con  Id  not  invalidate  the  proceedings  In  an  ac- 
tion becRtiae  of  the  omission  from  the  nnmmons 
of  the  stamp  required  by  the  act  of  1802. 

German  Llederkranz  v.  Srhlemnnn.  25  FTow. 
Pr.  388.  on  the  contrary,  held  that  Congress 
bad  power  to  require  summonses  In  state 
court  a  to  be  stamped,  and  that  a  aummons  is- 
sueii  without  such  a  stamp  wna  In  effectual. 

Prather  v.  Zulauf.  38  Ind.  15r».  held,  imon 
♦he  authority  of  Wallace  v.  Cravens,  84  Ind. 
5?*4.  and  Smith  y.  Hunter.  33  Ind.  106,  that 
the  want  of  the  required  stamp  did  not  ren- 
der a  note  invalid. 

People  ex  rel.  Consumers*  Brew.  Co.  v. 
Fromme.  35  App.  DIv.  450.  .54  N.  Y.  Supp.  833. 
and  Greirory  v.  Hitchcock  Pub.  Co.  63  N.  Y. 
Bnpp.  975,  hold  that  neither  the  provision 
iQTandatIng  unstamped  Infltruments.  nor  that 
excladinir  them  from  evidence.  In  the  act  of 
ISOft.  Is  applicable  In  the  state  courts :  but, 
as  already  shown,  there  Is  express  authorltv  In 
the  earlier  New  York  caaes  for  the  derision 
tn  resppct  to  the  former,  as  well  as  in  respect 
to  the  latter,  provision. 

c  Provi9Um$  ae  to  recording. 

Tt  was  also  expressly  held,  under  the  earlier 
sets,  that  for  the  same  reason  that  the  clauses 
excl tiding  unstamped  Instruments  from  eTi- 
48  L.  K.  A. 


dence  must  be  regarded  as  Inapplicable  to  the 
state  courts,  those  relating  to  the  recording  of 
unstamped  instruments  must  be  held  to  apply 
only  to  such  instruments  as  are  required  by 
Federal  legislation  to  be  recorded,  and  to  offl- 
rers  under  Federal  control.  Moore  v.  Quirk. 
105  Mass.  49,  7  Am.  Rep.  409;  Stewart  v.  Hop- 
kins. 30  Ohio  St.  502. 

A  almllar  decision  Is  made  under  the  act  of 
1898,  by  People  ex  rel.  Consumers'  Brew.  Co. 
v.  Fromme,  35  App.  Div.  459,  54  N.  Y.  Supp. 
833. 

II.  Intent  aa  affecting  oonaequencea  of  omitting 
stamp. 

a.  Oeneralltf. 

Section  158  of  the  act  of  June  80,  1864,  pro- 
vided that  "any  person  .  .  .  who  shall 
make,  sign,  or  Issue  .  .  .  any  Instrument, 
document,  or  paper  of  any  kind  or  description 
whatsoever,  ....  without  the  same  be- 
ing duly  stamped.  .  .  .  with  intent  to 
evade  the  provisions  of  this  act.  shall  for  every 
offense  forfeit  the  sum  of  $200.  and  such  In- 
strument, document,  or  paper  shall  be  deemed 
Invalid  and  of  no  effect."  This  provision  was 
left  undisturbed  by  the  act  of  March  3,  1865, 
and  the  only  change  made  by  act  of  July  13, 
1866,  I  0,  was  the  addition  of  the  words  "not 
being  duly  stamped  according  to  law"  after  the 
words  "and  such  instrument.     .     .     ." 

The  great  weight  of  authority  held,  though 
not  with  entire  unanimity,  that  the  words 
"with  Intent  to  evade  the  provisions  of  this 
act"  qualified  the  clause^renderlng  unstamped 
Instruments  Invalid  and  of  no  effect,  as  well  as 
the  clause  prescribing  a  pecuniary  penalty  for 
failure  to  affix  the  stamps,  and  accordingly  es- 
tablished the  doctrine  that  such  an  Intent  was 
necessary  to  invalidate  an  Instrument  for  want 
of  a  stamp. 

The  following  cases  so  held  in  respect  to  In- 
struments governed  by  the  act  of  1864  or  that 
of  IRG.'i:  WhIgham  v.  Pickett,  43  Ala.  140; 
Craig  V.  Dimock.  47  III.  308:  Dudley  v.  Wells. 
55  Me.  145:  Tobey  v.  Chlpman,  13  Allen,  123; 
Oovern  v.  Llttloneld.  13  Allen.  127,  no^e  :  Wil- 
ley  r.  Robinson.  13  Allen.  128,  note:  Lynch 
V.  Morse.  07  Mass.  458 :  Morris  v.  McMorrls, 
44  Miss.  441.  7  Am.  Uep.  605 :  Waterhurv  v. 
McMillan.  46  Miss.  6,35:  Whitchlll  v.  Shickle, 
43  Mo.  537:  Boebe  v.  Ilutton.  47  Barb.  187; 
Vorebeck  v.  Roe.  .'>0  Barb.  302:  Howe  v.  Car- 
penter, 53  Barb.  382 :  Casger  v.  I^nslng.  57 
Barb.  421:  Ouin  v.  Lloyd.  1  Sweeny,  243; 
Baird  v.  Prldmore,  31  How.  Pr.  350;  Davy 
V.    Morgan,   66   Barb.   222;   New  Haven   &   N. 
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ly  sanctioned.  There  are  numerous  and 
weighty  arguments  against  its  existence.  We 
cannot  bold  that  there  was  an  intention  to 
exercise  it,  where,  as  in  the  provision  now 
under  consideration,  the  language  is  fairly 
susceptible  of  a  meaning  which  will  give  it 
full  operation  and  effect  within  the  recog- 
nized scope  of  the  constitutional  authority 
of  Congress."  In  Green  v.  Holway,  101 
Mass!  243,  3  Am.  Rep.  339,  the  same  court 
said:  "The  decision  in  Carpenter  v.  Bnell- 
ing,  97  Mass.  452,  that  this  enactment  must 
be  limited  to  the  courts  of  the  United 
States,  and  not  be  construed  to  extend  to,  if. 


indeed,  it  could  constitutionallv  bind,  the 
state  courts,  was  made  after  fiill  considera- 
tion, is  in  accordance  with  the  judgment* 
rendered,  without  a  doubt  being  raised  up- 
on  this  point,  by  the  supreme  courts  of  Vei* 
mont,  Maine,  and  Pennsylvania  in  the  cases 
above  cited,  and  with  the  later  adjudica- 
tions of  the  very  question  in  Orif/in  v.  lian- 
ney,  35  Conn.  239;  Craig  v.  Dimock,  47  111. 
308;  Bunker  v.  Qreen,  48  111.  243,  and 
United  States  Exp.  Co,  v.  Haines,  48  III. 
248,  and  is  in  harmony  with,  if  it  does  not 
fall  within,  the  principle  of  construction 
upon  which  the  amendments  of  the  Gonsu- 


Co.  T.  Qulntard,  37  How.  Pr.  29;  Harper  v. 
Clark,  17  Ohio  St.  190;  Gaylor  v.  Hunt,  23 
Ohio  St.  255 :  Stewart  v.  Hopkins,  30  Ohio  St. 
602 ;  McGovern  v.  Hoesback.  53  Pa.  176  ;  Corry 
Nat.  Bank  v.  Rouse.  3  Pittsb.  18 ;  Hitchcock  v. 
Sawyer.  39  Vt.  412;  Weitner  v.  RIggs,  3  W, 
Va.  445 ;  Rhelnstrom  v.  Cone.  26  Wis.  163,  7 
Am.  Rep.  48. 

And  the  following  cases  so  held  in  respect 
to  instruments  governed  by  act  of  1866 ; 
Campbell  v.  Wilcox,  10  Wall.  421,  19  L.  ed. 
973;  Mobile  &  G.  R.  Co.  v.  Edwards.  46  Ala. 
267;  Foster  v.  Holley,  49  Ala.  593;  Perryman 
V.  Greenville,  51  Ala.  5d7 ;  Bibb. v.  Bonds,  57 
Ala.  509;  Trowbridge  v.  Addoms.  23  Colo.  518, 
48  Pac.  535;  Hallock  v.  Jaudin.  34  Cal.  167; 
Sawyer  v.  Parker,  57  Me.  39 ;  Ogden  v.  Forney, 
S3  Iowa,  206;  Morgan  v.  Graham.  35  Iowa, 
213;  Smith  v.  Hunter,  83  Ind.  106;  Mitchell 
V.  Home  Ins.  Co.  32  Iowa,  421 ;  Rlcord  v.  Jones, 
S3  Iowa,  26 ;  Brown  v.  Thompson.  59  Me.  372 ; 
Emery  v.  Hobson,  63  Me.  33;  Black  v.  Wood- 
row,  39  Md.  194;  Holyoke  Mach.  Co.  v.  Frank- 
lin Paper  Co.  97  Mass.  150;  Green  v,  Holway, 
101  Mass.  243.  3  Am.  Rep.  839;  Moore  v. 
Quirk,  105  Mass.  49;  Cabbott  v.  Radford,  17 
Minn.  320,  Gil.  296;  Sanborn  v.  Nockin,  20 
Minn.  178.  Gil.  163  :  Bumap  v.  Losey,  1  Lans. 
Ill ;  Boehne  v.  Murphy,  46  Mo.  57.  2  Am.  Rep. 
485:  Frlnk  v.  Thompson.  4  Lans.  490:  Baker 
T.  Baker.  6  Lans.  509 ;  Vail  v.  Knapp.  49  Barb. 
299 :  Vo rebeck  v.  Roe,  50  Barb.  302 :  Scher- 
merhom  v.  Burgess,  65  Barb.  422 ;  Vaughan  v. 
O'Brien,  57  Barb.  491;  Harris  v.  Trimble,  1 
cm.  Sup.  Ct.  Rep.  108:  Atkins  v.  Plympton, 
44  Vt.  21;  Grant  v.  Connecticut  Mut.  L.  Ins. 
Co.  29  Wis.  125:  Tlmp  v.  Dockham.  29  Wis. 
440;  Smith  v.  Scott.  31  Wis.  437;  Fenelon  v. 
Hogoboon.  31  Wis.  172. 

As  pointed  out  in  the  subsequent  case  of 
Green  v.  Holway.  191  Mass.  243.  3  Am.  Rep. 
S39;  Carpenter  v.  Snelllng.  97  Mass.  452.  as- 
sumed, and  necessarily  Implied,  that  under  I 
158  the  mere  omission  to  affix  the  stamp  did 
not  render  the  Instrument  wholly  void. 

Trull  V.  Moulton,  12  Allen,  396,  also  held 
that  a  fraudulent  Intent  was  necessary  to  In- 
Talldate  an  unstamped  Instrument :  but  It  does 
not  appear  what  statute  governed  the  case. 

Section  13  of  the  act  of  1898  contains  a 
prevision  substantially  like  that  of  I  158  of 
the  act  of  1864  as  amended  by  the  act  of  1866. 
and  It  has  been  held.  In  conformity  with  the  de- 
cisions under  the  earlier  acts,  that  an  Intent 
to  evade  the  provisions  of  the  act  must  be 
shown  In  order  to  Invalidate  the  Instrument. 
Cassldy  V.  St.  Germain  (R.  I.)  46  Atl.  35.  * 

The  cases  of  Oxford  Iron  Co.  v.  Spradley.  51 
Ala.  171  ;  Mobile  &  G.  R.  Co.  v.  Edwards.  46 
Ala.  267 :  Works  v.  Hershey,  35  Iowa.  340 , 
Pela  V.  Stanwood,  61  Me.  51 :  Baker  v.  Baker, 
6  Lans.  609 :  and  Hale  v.  Wilkinson,  21  Gratt. 
75, — ^applled  the  doctrine  of  the  foregoing  cases 
to  instruments  executed  before  the  act  of  June 
SO.  1864.  which  Introduced  the  phrase  "with 
Intent  to  evade  the  provisions  of  this  act,'* 
48  L.  R.  A. 


went  Into  eflfect.  They,  however,  purport  to 
follow  decisions  made  with  reference  to  the 
acts  of  1864,  1865,  and  1866,  and  do  not  a.- 
lude  to  the  change  of  phraseology  Introduced 
by  the  act  of  1804,  and  upon  which  the  deci- 
sions relied  on  were  based. 

A  few  cases  held,  contrary  to  the  great 
weight  of  authority,  that  the  phrase  "with  in- 
tent to  evade  the  provisions  of  the  act"  did 
not  qualify  the  words  rendering  unstamped  in- 
struments invalid  and  of  no  efTect,  and  that, 
therefore,  even  the  Inadvertent  omission  of 
the  required  stamp  Invalidated  the  Instrument. 
Thus:  Hugus  v.  Strickler,  19  Iowa,  41S: 
O'Hare  v.  Leonard,  10  Iowa,  515 ;  Miller  t. 
Bone,  19  Iowa,  571 ;  Botklns  v.  Spurgeon.  20 
Iowa,  598 :  Barney  v.  Ivlns.  22  Iowa.  163 : 
Berry  v.  Boyd,  28  Iowa,  410;  Muscatine  v. 
Sterneman,  30  Iowa,  526.  6  Am.  Rep.  685; 
Maynard  v.  Johnson.  2  Nev.  16;  Wayman  v. 
Torreyson,  4  Nev.  124 ;  Miller  v.  Morrow,  3 
Coldw.  587. 

The  Iowa  cases,  however,  were  expressly 
overruled  by  Mitchell  v.  Home  Ins.  Co.  32  Iowa. 
421,  which  was  decided  on  the  authority  of 
Campbell  v.  Wilcox,  10  Wall.  421,  19  L.  ed 
973,  and  was  followed  In  Rlcord  v.  Jones.  33 
Iowa,  26,  Ogden  v.  Forney,  83  Iowa,  205.  and 
Morgan  v.  Graham,  36  Iowa,  213. 

In  Miller  v.  Larmon,  38  How.  Pr.  417  (a 
county  court  decision).  It  was  held  that  the 
omission  of  a  stamp  from  a  constable's  return 
invalidated  the  return  without  reference  to 
the  Intent.  iThe  opinion  undertakes  to  distiQ- 
pulsh  the  case  from  Bcet>e  v.  Hutton.  47  Barb. 
187,  by  reason  of  the  change  of  phraseology, 
which.  It  says,  was  Introduced  by  the  act  of 
March  24,  1867.  The  reference  to  the  statute 
Is  evidently  a  mistake,  as  the  change  on  which 
the  court  relies  Is  that  already  alluded  to  si 
made  by  the  act  of  July  13,  1866. — viz  ;  the  ad- 
dition of  the  words  "not  being  stamped  ac- 
cording to  law." 

The  New  York  cases  heretofore  cited  si 
arising  under  the  act  of  1866  show  that  the 
change  was  not  considered  to  affect  the  doc- 
trine already  established  by  the  cases  arising 
under  the  acts  of  1864  and  1865. 

It  will  be  observed  that  the  prorlaton  ren- 
dering unstamped  Instruments  Invalid  and  ot 
no  effect,  and  that  expressly  excluding  au> 
stamped  Instruments  from  evidence,  were  tn> 
corporated  In  different  sections  in  the  earlier 
acts,  as  well  as  in  the  act  of  1808.  The  sec- 
tion Incorporating  the  latter  provision  does  not 
contain  the  qualifying  words  "with  Intent 
to  evade  the  provisions  of  this  act.**  and  It  is 
not  always  apparent  how  the  obstacle  famished 
by  It  to  the  admission  of  unstamped  Instru- 
ments was  obviated  by  those  courts  which  held 
that  the  Instrument  was  not  Invalid  beoacta 
there  was  no  Intent  to  evade  the  act. 

Schermerhom  v.  Burgess,  55  Barb.  422.  ex- 
pressed the  opinion,  but  did  not  authoritative^ 
ly  decide,  that  the  provision  excluding  un- 
stamped  Instruments  from   evidence    only   ap- 


Kkox  v.  Roesi. 


80d 


tation  of  the  United  States  securing  funda- 
mental rights  in  the  modes  of  judicial  pro- 
cetKiings  have  been  held  to  apply  to  such 
proceedings  in  the  courts  of  the  United 
States  onlj,  and  not  to  those  in  the  courts 
of  the  several  states.  Tuntchell  v.  Fenn- 
tylvania,  7  Wall.  321,  10  L.  ed.  223,  and 
cases  cited ;  Livingston  v.  Moore,  7  Pet.  482, 
551,  8  L.  ed.  755,  781;  Com.  v.  Hitchinga, 
5  Gray,  482."  Decisions  contrary  to  the 
views  here  stated  were  made  in  the  cases  of 
llaynard  v.  Johnson,  2  Nev.  25,  and  Way- 
man  V.   Ton'eyson,  4   Nev.    124,   but  when 


these  cases  were  decided  the  effect  of  con- 
gressional legislation  upon  the  jurisdiction 
and  practice  of  the  state  courts  had  not  re- 
ceived the  careful  judicial  consideration 
afterwards  given  it,  and  no  suggestion  was 
then  made  that  the  act  of  Congress  pre- 
scribed a  rule  of  evidence  for  Federal  courts 
only. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial. 

Bonnifield,  Ch.  J.,  and  Ifassey,  J.,  con- 
cur. 


plied  to  insruments  which  were  Invalid  for 
rant  of  a  stamp,  i.  «.  when  the  omission  was 
fraudulent. 

That  const mction  of  the  act  may  have  been 
assumed  by  the  following  oases,  which  seem  to 
have  considered  the  objection  to  the  admlssU 
biilty  of  an  unstamped  Instrument  effectually 
disposed  of  when  It  was  held  that  the  fnstru- 
□ect  was  not  invalid.  At  all  events,  they  do 
not  otherwise  dispose  of  the  provision  making 
unstamped  Instruments  Inadmissible  as  dis- 
tiugulshed  from  the  provision  making  them  In- 
Talid:  Ferryman  v.  Greenville.  51  Ala.  507; 
Bibb  V.  Konds,  57  Ala.  509 :  Rlcord  v.  Jones, 
S3  Iowa.  26:  Mitchell  v.  Home  Ins.  Co.  32 
Iowa,  421  ;  Black  v.  Woodrow,  89  Md.  194 ; 
Atklna  v.  riympton.  44  Vt.  21. 

Beebe  v.  Hotton,  47  Barb.  187,  however,  ex- 
pressly held  that  the  instrument  must  be 
■tamped  before  being  admitted,  even  if  it  were 
cot  invalid,  and  Wblgham  v.  Pickett,  43  Ala. 
140.  reversed  the  judgment  and  remanded  the 
muse  to  ipive  plaintiff  an  opportunity'  to  have 
the  stamp  affixed'  by  the  collector,  although  It 
held  that  the  Instrument  was  not  invalid  for 
want  of  a  stamp. 

In  Craig  v.  DImock,  47  III.  308,  the  Instm- 
ic«»nt  had  been  stamped  by  the  collector,  and 
In  Tobey  r.  Chlpman.  13  Allen.  123,  and  Mor- 
rli  V.  McMorrls,  44  Miss.  441,  7  Am.  Rep.  605. 
It  was  stamped  in  the  presence  of  the  court. 
In  Beebe  v.  Button.  47  Barb.  187,  plaintiff 
offered  to  stamp  the  Instrument,  and  In  Davy 
T.  Morfran,  66  Barb.  218.  the  Instrument  was 
excluded,  because  the  Intent  to  evade  the  act 
WIS  not  negatived. 

Again,  the  provision  of  the  act  of  June  80. 
1^64.  i  163.  excluding  unstamped  Instruments 
from  evidence  by  Its  terms,  only  applied  to  In- 
straments  executed  before  the  passage  of  the 
act  As  already  stated,  that  section  was  not 
disturbed  by  the  act  of  1865,  and  the  provision 
of  the  act  of  3866  with  reference  to  this  mat- 
ter was  held  to  apply  only  to  Instruments  exe- 
cuti^d  after  Its  adoption  (Rhelnstrom  v.  Cone, 
26  Wis,  1G3.  7  Am.  Rep.  48).  so.  It  would  seem, 
rf'latlvely  to  unstamped  Instruments  executed 
after  the  act  of  1804,  and  before  the  act  of 
1W».  went  Into  effect,  that  the  only  obstacle 
to  admissibility  was  the  provision  rendering  un- 
stamped Instruments  invalid  and  of  no  effect  If 
tbe  ofnlsslon  was  with  intent  to  evade  the  reve- 
nue acts. 

That  view  was  taken  by  Oovem  v.  Llttle- 
fleld,*13  Allen.  127,  note,  after  the  passage  of 
tke  act  of  1865,  and  by  Rhelnstrom  v.  Cone, 
26  Wis.  163.  7  Am.  Rep.  48.  and  Oaylor  v. 
Hont.  23  Ohio  St.  255,  after  the  passage  of  the 
act  of  1806.  It  may  also  have  been  the  view 
of  Howe  ▼.  Carpenter.  53  Barb.  382,  and  Mc- 
Govern  ▼.  Foesback,  53  Pa.  176. 

The  following  cases  recognized  the  necessity 
of  disposing  of  tbe  express  provision  exclud- 
ing unstamped  instruments  from  evidence  after 
holding  that  an  intent  to  evade  the  act  was 
necessary  to  Invalidate  the  instrument,  and 
did  so  by  holding  that  it  did  not  apply  to  the 
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state  courts:  Trowbridge  v.  Addoms,  23  Colo. 
518,  48  Pac.  535;  Carpenter  v.  Snelllng.  97 
Mass.  452 ;  Lynch  v.  Morse,  07  Mass.  458 ; 
Green  v.  Ilolway,  101  Masa  243.  8  Am.  Rep. 
339;  Stewart  v.  Hopkins,  30  Ohio  St.  502; 
Quin  V.  Lloyd.  1  Sweeny,  253;  and  Emery  v. 
Hobson,  63  Me.  33. 

The  following  cases  did  not  involve  the  ques- 
tion as  to  admissibility,  but  only  that  of  va- 
lidity :  Hallock  v.  Jaudln,  34  Cal.  167 :  Smith 
V.  Hunter,  33  Ind.  106;  Sawyer  v.  Parker,  67 
Me.  30  :  Brown  v.  Thompson,  69  Me.  372 :  Balrd 
V.  Prklmore,  31  How.  I»r.  859;  New  Haven 
&  N.  Co.  V.  Quintard,  37  How.  Pr,  29 ;  Burnap 
V.  Losey.  1  IjunB.  Ill :  Vo rebeck  v.  Roe,  50 
Barb.  302 ;  Vnil  v.  Knapp.  49  Barb.  209 ; 
Vaughn  v.  O'Brien,  57  Barb.  491  :  Moore  v. 
Quirk,  105  Mnss.  49,  7  Am.  Rep.  499;  Cabbott 
v.  Radford,  17  Minn.  320,  GU.  296;  Hale  v. 
Wilkinson,  21  Gratt.  75. 

b.  Presutnption    and    burden    of   proof    as    to 
intent. 

The  weight  of  authority  In  those  courts 
which  hold  that  the  Intent  characterising  the 
omission  Is  material  places  the  burden  of  prov- 
ing an  Intent  to  evade  the  statute  upon  the 
party  objecting  to  the  admissibility,  or  ques- 
tioning the  validity,  of  the  unstamped  instru- 
ment. Perryraan  v.  Greenville,  51  Ala.  507; 
Bibb  V.  Bonds.  57  Ala.  509;  Whfgham  v.  Pick- 
ett.  43  Ala.  140:  Mitchell  v.  Home  Ins.  Co. 
32  Iowa,  421  :  Trowbridge  v.  Addoms.  23  Cola 
518.  48  Ppc.  535  ;  Rlcord  v.  Jones.  83  Iowa,  26; 
Ogden  V.  Forney,  33  Iowa,  205  :  Works  v.  Her- 
shey,  35  Iowa,  340;  Hallock  v.  Jaudln,  84  Cal. 
167  :  Sawyer  v.  Parker,  57  Me.  39 :  Brown  v. 
Thompson.  60  Me.  372 :  Dels  v.  Stanwood,  61 
Me.  51  :  Black  v.  Woodrow.  39  Md.  194  :  Morris 
V.  McMorrls,  44  Miss.  441,  7  Am.  Rep.  695; 
Waterbury  v.  McMillan.  46  M'ss.  635:  New 
Haven  &  N.  Co.  v.  Quintard.  37  How.  Pr.  29; 
Cagger  v.  Lansing,  67  Barb.  421  :  Burnap  v. 
Tyosey,  1  Lans.  Ill  ;  Baker  v.  Bnker,  6  Lans. 
r%00 :  Quin  v.  Lloyd,  1  Sweeny,  253 ;  Smith  v. 
Scott,  31  Wis.  437 :  Cassldy  v.  St.  Germain 
(R,  I.)  46  Atl.  35;  McGovem  v.  Hoesback,  63 
Pa.  176;  Grant  v.  Connecticut  Mut.  L.  Ins.  Co. 
29  Wis.  123:  Timp  v.  Dockham.  29  Wis.  44q, 

Howe  V.  Carpenter,  53  Barb.  882.  however, 
expressly  holds  that  the  burden  was  upon  the 
pnrty  offering  an  unstamped  Instrument  In  evi- 
dence or  sssertlng  Its  validity,  to  negntlve  an 
Intent  to  evade  the  statute,  and  a  slmllnr  de- 
c'slon  was  made  by  Beebe  v.  Hutton.  47  Barb. 
187  :  Davy  v.  Morgan,  56  Barb.  218 ;  and  Balrd 
V.  Pridmore,  81  How.  Pr.  350. 

Byington  v.  Oaks,  82  Iowa,  488.  held  that  the 
Intentional  omission  of  a  stamp,  the  parties  de- 
nying the  constitutionality  of  the  law  as  ap- 
plied to  the  instrument  In  question,  was  the 
equivalent  of  an  "intent  to  evade." 

III.  Scope  of  acta,  generally;  effect  of  repeal. 

It  was  unnecessary,  under  the  act  of  1863, 
to  affix  a  stamp  to  a  promissory  note  executed 
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In  a  foreign  country  and  payable  generally. 
Blunt  T.  Bates,  40  Ala.  470. 

A  note  made  prior  to  the  passage  of  the  law 
requiring  notes  to  be  stamped  Is  Inadmissible 
until  stamped,  but  is  not  void,  under  act  of 
June  30,  1864,  |  163,  requiring  such  notes  to 
be  stamped  before  they  can  be  used  as  evidence 
in  any  court,  and  authorizing  parties  to  affix 
the  requisite  stamps  in  the  presence  of  the 
oourt.     McLearn  v.  Skelton,  18  La.  Ann.  514. 

The  repeal  by  U.  S.  Stat,  at  L.  1871-72,  p. 
250,  §  36,  of  all  taxes  Imposed  by  stamps  un- 
der and  by  virtue  of  schedule  B  of  |  170  of  the 
act  of  June  30,  1864,  and  the  acts  amendatory 
thereof,  except  the  tax  on  J^anks  checks,  drafts, 
or  orders,  did  not  operate  on  contracts  pre- 
viously entered  into.  Foster  v.  Holley,  49  Ala. 
603. 

The  repeal  of  the  stamp  acts  removed  the 
prohibition  against  recording  unstamped  deeds 
executed  while  they  were  In  force.  Hoffecker 
V.  New  Castle  County  Mut.  Ins.  Co.  6  Houst. 
(Del.)   101. 

Tieavitt  V.  Leavltt.  4  Me.  161,  and  Edeck  v. 
Ranuer,  2  Johns.  423,  held  that  the  repeal  by 
the  act  of  1802  of  the  act  of  July  6,  1797,  did 
not  obviate  the  objection  under  that  act  to  the 
admission  in  evidence  of  an  unstamped  Instru- 
ment executed  while  it  was  In  force,  unless  the 
holder  complied  with  a  proviso  of  the  repealing 
act  by  paying  the  proper  stamp  duty,  and  the 
prescribed  penalty,  and  having  the  collector 
make  an  indorsement  to  that  effect. 

Rhelnstrom  v.  Cone,  26  Wis.  163,  7  Am.  Rep. 
48,  held  that  the  provision  of  act  of  July  13, 
1866.  that  no  deed.  Instrument,  document, 
writing,  or  paper  required  by  law  to  be 
stamped,  which  has  been  signed  or  Issued  with 
a  deficient  stamp,  or  any  copy  thereof,  shall  be 
recorded  or  admitted  or  used  as  evidence  in 
any  court  until  a*  legal  stamp  or  stamps  de- 
noting the  amount  of  tax  has  been  affixed  there- 
to as  prescribed  by  law.  applied  only  to  In- 
struments executed  or  Issued  after  that  act 
took  effect. 

An  unstamped  written  contract,  executed 
after  the  act  of  July  1.  1862,  went  into  effect, 
Is  not  evidence  of  an  existing  contract  between 
the  parties,  notwithstanding  the  provisions  of 
the  amendatory  acts  that  such  Instrument  shall 
not  be  deemed  invalid  and  of  no  effect  for  want 
of  such  stamp,  in  view  of  the  express  provision 
of  those  acts  that  such  an  instrument  cannot 
be  admitted  or  used  in  evidence  until  a  legal 
stamp  shall  have  been  affixed.  McMasters  v. 
Pennsylvania  R.  Co.  3  Plttsto.  1. 

Gibson  V.  Hibbard.  13  Mich.  214.  held  that 
the  provision  of  the  act  of  1864  for  stamping 
Instruments  previously  executed  and  thereby 
validating  them  was  not  unconstitutional  as 
depriving  one  of  property  without  due  process 
of  law. 

Hoppock  V.  Stone,  49  Barb.  524,  is  to  the 
same  effect. 

The  effect  of  the  various  acts  to  limit  the 
tftaie  for  supplying  the  omission  of  the  stamp 
Is  discussed  under  subdivision  Y.  b. 

IV.  Effect  of  omiasion. 

a.  Oenerallv. 

The  chief  justice,  who  wrote  the  opinion  In 
Patterson  v.  Glle,  1  Colo.  200,  expressed  his 
opinion  that,  notwlthfltnndlng  the  provision  of 
the  revenue  act  which  purported  to  render  In- 
struments invalid  and  of  no  effect  if  the  stamp 
was  omitted  with  Intent  to  evade  the  provisions 
of  the  act,  such  an  instrument  could  not  be  re- 
garded as  void  for  want  of  a  stamp,  what- 
ever the  Intent  might  have  been,  Inasmuch  as. 
under  another  provision  of  the  act,  every  In- 
strument not  originally  stamped  might  be  per- 
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fectly  stamped  and  Invested  with  all  Its  legal 
attributes.  He  said  that  an  Invalid  Instrument 
could  not  be  validated  by  the  simple  act  of 
a  government  officer  affixing  a  stamp,  and  that, 
if  an  instrument  be  absolutely  Invalid  and  of 
no  effect,  it  must  remain  so  until  it  recelrea 
life  at  the  hands  of  its  author.  He  admitted 
that  the  legal  status  of  an  unstamped  instru- 
ment was  not  easily  defined,  but  said,  so  loni; 
as  the  law  admitted  it  to  be  stamped  it  could 
not  be  regarded  as  a  nullity.  I 

Fant  V.  Miller,  17  Gratt.  47,  held  that  the  : 
omission  of\  a  stamp  merely  rendered  the  in- 
strument Inadmissible,  and  did  not  Invalidate 
It  under  a  statute  of  Maryland,  which  pro-  i 
vided  that  no  instrument  required  to  be  ; 
stamped  should  be  pleaded  or  given  In  evidence 
In  any  court  of  the  state,  or  admitted  in  anj 
such  court  to  be  available  at  law  or  In  eqnitj, 
or  should  be  valid  or  available  for  any  purpose 
whatsoever  unless  the  same  was  stamped  or 
marked  as  required  by  the  act,  and  gave  a 
remedy  for  curing  the  omission,  after  vhlch 
the  Instrument  was  to  be  "as  valid  and  avail- 
able as  if  the  same  had  been  or  were  stamped 
or  marked  as  by  this  act  required."  As  shown 
by  the  opinion  In  that  case,  similar  decisions 
had  been  made  under  the  English  statutes, 
which  were  substantia] ly  the  same  as  the  Mar?- 
land  statute.  In  Rex  v.  Bishop,  1  Strange.  624; 
ITawkoswood's  Case,  2  East.  P.  C.  955 :  Scott  v. 
Jones,  4  Taunt.  865 :  Rosj.  v.  Watts.  24  Enir. 
L.  &  Eq.  673 :  Delay  v.  Alcock,  29  Eng.  L.  il 
Eq.  83. 

Satterthwaite  v.  Doughty,  44  N.  C.  (BuAee. 
L.)  314,  50  Am.  Dec  554,  on  the  contrary,  held 
that  the  Maryland)  statute  passed  upon  in 
Fant  V.  Miller.  17  Gratt.  47,  supra,  rendered 
the  Instrument  void,  and  not  simply  Inadmlssl 
ble  In  evidence. 

Carothers  v.  Covington  (Tex.  Civ.  App.)  27 
S.  W.  1040,  held  that  an  instrument  otherwise 
legally  executed  would  not  be  declared  void 
because  not  written  on  stamped  paper,  unless 
there  was  some  provision  of  the  law  that  bo 
declared. 

Scott  V.  Jones.  4  Taunt.  865,  held  that  trover 
might  be  maintained  foi*  an  unstamped  Instru- 
ment, since  it  might  upon  payment  of  a  penalty 
and  stamp  duty   be  rendered   available. 

b.   Upon  use  of  instrument  as  evidence. 

1.  As  primary  evidence. 

So  far  as  this  question  depends  upon  the 
applicability  of  the  stamp  laws  to  the  state 
courts.  It  has  been  treated  under  subdivision 
I.  a ;  and  so  far  as  it  depends  upon  the  Intent 
characterissing  the  omission.  It  Is  treated  under 
subdivisions  II.  a.  and  b. 

A  mere  memorandum  which  does  not,  per  9f, 
have  the  binding  effect  of  an  agreement  is  ad- 
missible though  not  stamped,  under  the  Enit- 
llsh  sUtute.  King  v.  St.  MarUn,  2  Ad.  &  Kl. 
210. 

A  written  Instrument,  though  coming  from 
the  possession  of  the  opposite  party.  cann'>t 
be  given  in  evidence  unless  It  is  legally 
stamped.  Doe  es  dem.  St.  John  t.  Hore.  2 
Esp.  724. 

The  act  of  July  6.  1897.  provided  that  no 
Instrument  required  to  be  stamped  should  be 
admitted  In  evidence  In  any  court  until 
stamped.  That  provision  was  enforced,  and 
unstamped  instniments  excludwl,  by  Leavltt  v. 
Ivenvitt.  4  Me.  161 :  Edeck  v.  Ranuer.  2  John*. 
423 ;  and  Woodson  v.  Randolph,  1  Va.  Caa. 
128. 

Under  the  later  acts  of  1862.  1864.  1865.  and 
1866.  the  provisions  rendering  unstamped  in- 
struments invalid  or  Inadmissible  In  evidence 
have  frequently  been  enforced,  and  unstamped 
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tnatruiiieiiti  excluded,  accordiiic  to  the  teima 
<<tf  tbe  acts. 

3.  Beeondary  and  parol  evidence;  eopiet. 

The  caeee  applicable  to  the  atajnplng  of 
copies  will  be  found  under  V.  a,  2,  infra. 

Tbe  general  rule  that  oral  evidence  cannot 
be  substituted  for  any  written  contract  ap- 
plies, where  the  written  contract  is  inadmis- 
sible In  evidence  because  not  stamped.  Mobile 
^  G.  R.  Co.  T.  Edwards,  46  Ala.  267 ;  McMas- 
ten  T.  PennsylTanla  R.  Co.  3  Plttsb.  1. 

Parol  evidence  of  an  unstamped  agreement 
for  tbe  letting  of  a  tenement  at  a  certain  rent, 
which  has  been  lost,  Is  inadmissible  to  prove 
tbe  value  otf  the  tenement  for  purposes  of  the 
poor  laws.  King  v.  Castle  Morton,  3  Bam.  ft 
Aid.  588, 

Where  an  agreement  is  executed  In  dupll- 
cttte,  one  draft  being  stamped  and  the  other 
not,  the  latter  is  admissible  as  secondary  evi- 
dence of  the  stamped  draft.  Waller  v.  Uors- 
fall,  1  Campb.  501. 

When  two  parts  of  an  Instrument  are  pre- 
pared, but  only  one  Is  stamped,  the  party  hav- 
ing the  custody  of  the  unstamped  part  may 
Rive  secondary  evidence  of  the  contents  of  tho 
agreement  If  the  other  party  refuse  on  notice 
to  produce  the  stamped  part.  Garnons  v. 
Swift,   1   Taunt.   507. 

In  Munn  v.  Godbold,  8  Ring.  292,  11  J.  R. 
Hoore.  40,  2  Car.  &  P.  207.  the  plaintiff  had 
lost  his  part  of  an  agreement  under  seal  after 
It  had  been  duly  stamped  ;  the  defendant  upon 
notice  produced  his  part  unstamped,  and  the 
plaintiff  the  draft  of-  the  agreement.  It  was 
heid  that  the  defendant's  part  unstamped 
mieht  be  received  in  evidence. 

The  burden  of  proving  that  a  lost  Instru- 
ment, a  copy  of  which  is  offered  In  evidence, 
was  unstamped.  Is  upon  the  party  objecting  to 
tbe  admission  of  the  copy,  in  the  absence  of 
any  evidence  on  the  point :  but  the  presump- 
tion of  stamping  Is  at  an  end,  and  the  burden 
Is  shifted,  when  It  appears  that  at  a  particular 
time  the  orisrlnal  was  unstamped. 

\Vhen  an  agreement  requiring  a  stamp  Is 
lost,  and  was  without  a  stamp  when  last  seen. 
It  will  be  taken  that  It  never  was  stamped,  and 
secondary  evidence  of  it  cannot  be  received. 
Arbon  V.  Fussell,  9  Jur.  N.  S.  753.  11  Week. 
Hep.  26. 

Crowther  ▼.  Solomons,  6  C.  R.  758.  18  L.  J. 
C  P.  N.  S.  92,  held  that  the  presumption  that 
a  document  was  regularly  stamped,  arising 
from  defendant's  refusal  after  notice  to  pro- 
dnce  the  original  at  the  trial,  is  overcome 
where  the  plaintiff,  after  producing  an  un- 
stamped copy,  admitted  on  crosn-examination 
that  the  original  was  not  stamped  at  the  time 
It  was  executed  and  acted  upon,  and  that  the 
copy  was  properly  rejected.  It  further  ap- 
pearing that  the  plaintiff's  attorney  had  had 
Inspection  of  the  original  shortly  before  the 
action. 

In  an  action  founded  on  a  document  In 
which  both  parties  have  an  Interest,  and  which 
li  In  the  possession  of  one,  but  is  said  by  him 
to  have  been  lost,  a  judge  cannot  order  that 
if  such  party  does  not  produce  the  document 
to  be  stamped  a  copy  duly  stamped  shall  be 
read  In  evidence  at  the  trial,  and  that  the  orig- 
inal shall  not  then  be  produced  on  the  other 
side,  nor  objection  be  taken  to  the  want  of  a 
»tamp  on  the  original.  Rankin  v.  Hamilton,  15 
Q  R.  187,  14  Jur.  030. 

Pooley  T.  Goodwin,  4  Ad.  ft  El.  94.  5  Nev.  ft 
M.  466.  held  that  upon  the  production  of  sec- 
ondary evidence  of  a  lost  ord«r  it  would  be 
presumed  that  the  original  was  duly  stamped, 
vbere  such  secondary  evidence  was  fuimsnod 
b;  a  pnper  admitted  by  the  adverse  party's  at- 
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tomey  to  be  a  true  copy  of  an  affidavit  sworn 
to  by  such  adverse  party. 

In  Rose  v.  Clarke,  1  Younge  ft  C.  Ch.  Caa. 
534,  the  court  refused  to  admit  secondary  evi- 
dence of  a  declaration  of  trust,  there  being 
strong  circumstantial  evidence  that  tbe  orig- 
inal instrument  was  not  stamped. 

3.  As   collateral    evidence. 

There  have  been  but  few  American  decisions 
upon  the  question  as  to  the  admissibility  of 
unstamped  Instruments  for  collateral  purposes. 

It  has  been  held,  however,  that  the  fact  that 
on  instrument  is  not  stamped  as  required  by 
act  of  Congress  does  not  render  it  Inadmissible 
when  It  is  not  the  foundation  of  the  action  but 
Is  offered  simply  as  a  written  admission  of  the 
facts  therein  contained.  Rels  v.  Hellman,  25 
Ohio  St.  180. 

A  note,  though  not  admissible  In  evidence 
pcf*  se  becau.<ic  not  stamped.  Is  admissible  for 
the  purpose  of  explaining  the  testimony  of  a 
witness  In  reference  to  the  date  of  a  settle- 
ment between  the  parties  and  the  amount  found 
due,  where  suit  Is  brought  upon  the  original 
consideration.     Israel  v.  Redding,  40  III.  362. 

The  English  courts  have  frequently  passed 
upon  The  question,  but  It  Is  difficult  to  derive 
from  the  cases  any  general  principle  by  refer- 
ence to  which  the  apparently  conflicting  de* 
cisicns  may  be  reconciled. 

The  statute  under  which  most  of  the  English 
cnses  were  decided  went  somewhat  further 
thai)  the  American  cases  In  describing  the  effect 
of  the  omission  of  the  stamp  upon  the  use  of 
the  Instrument  as  evidence.  It  provided,  In 
effect,  that  unstamped  instruments  which  werd 
requ'red  to  be  stamped  should  5ot  be  pleaded 
or  given  in  evidence  In  any  court,  or  admitted 
in  any  court  to  be  good,  useful,  or  available 
in  law  or  equity. 

The  act  of  1891  provided.  In  effect,  that  un- 
stamped instruments  which  are  required  to  be 
stamped  shall  not.  except  In  criminal  proceed- 
ings, be  given  In  evidence,  or  be  available  for 
any  purpose. 

Matheson  v.  Ross.  2  H.  L.  Cas.  286,  held  that 
a  paper  purporting  to  be  a  receipt,  and  as  such 
requiring  a  stamp,  but  also  purporting  to  be  an 
af^reed  statement  of  accounts,  which  does  not 
rer.ulre  a  stamp,  may  be  given  In  evidence  to 
show  the  agreed  state  of  accounts,  although 
not  stamped. 

The  opinion  of  the  Lord  Chancellor  In  that 
case,  without  attempting  to  reconcile  all  the 
previous  declRions.  drew  from  them  a  general 
principle  In  respect  to  receipts  (which  by  an- 
alogy seem  to  be  applicable  to  other  classes 
of  Instruments)  according  to  which  an  un- 
stamped paper  purporting  to  be  a  receipt  Is 
InadmisBible,  not  only  when  the  purpose  and 
end  are  to  prove  a  simple  discharge  from  ao 
existing  debt,  but  also  when  the  fact  of  pay- 
ment Is  sought  to  be  established,  not  for  the 
purpose  of  showing  a  diseharge  as  between 
debtor  and  creditor,  but  for  another  and  col- 
lateral purpose :  and  Is  only  admissUiIe  when 
the  purpose  relates  to  a  matter,  other  than 
nayment  and  discharge,  which  Is  also  apparent 
fron»  the  paper,  and  In  respect  to  which  no 
stamp  Is  necessary. 

The  opinion  admits  that  It  would  be  difficult 
to  reconcile  many  of  the  previous  cases,  and 
makeR  no  attempt  to  do  so.  How  far  they  sup- 
port the  principle  laid  down  may  be  Judged 
from  the  following  citations. 

An  unstamped  receipt  may  be  used  by  a  wit- 
ness who  saw  It  given,  to  refresh  his  recollec- 
tion as  to  the  fact  of  the  payment  of  the 
money.  Rambert  v.  Cohen,  4  Esp.  213;  Catt 
V.  Howard.  3  Starkie.  3 ;  Maugham  v.  Hub* 
bard,  18  Ram.  ft  C.  14,  2  Mann,  ft  R.  S. 
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An  unstamped  acknowledgment  In  writing 
of  the  receipt  of  goods  and  cash  is  not  admis- 
sible in  evidence  per  ae,  but  it  is  competent  for 
the  plalntiiT  to  prove  that  upon  calling  over 
each  article  therein  named  to  the  defendant  he 
had  received  the  same,  and  the  plaintiff  may 
refresh  his  memory  by  referring  to  the  account. 
Jacoli  V.  Lindsay,  1  East.  460. 

A  receipt  on  the  baclE  of  a  note,  which  for 
want  of  a  stamp  Is  Inadmissible,  may  be  shown 
as  the  basis  of  a  presumption  that  there  was 
a  principal  sum  in  proportion  due.  Mauley  v. 
Peel,   5   Esp.   120. 

Lord  Chancellor  Cotteoham  held  In  Kvsns 
T.  Prothero,  2  Macn.  &  G.  319,  20  L.  J.  Ch.  N. 
8.  448.  15  Jur.  113,  that  a  receipt  for  the  pur- 
chase price  of  property,  not  admissible  as  such 
because  not  stamped,  was  not  admissible  for 
the  purpose  of  proving  an  agreement  for  pur- 
chase of  property. 

The  last  case  came  before  the  Lord  Chan- 
cellor, Lord  St.  Leonards,  1  De  G.  M.  ft  G.  572. 
nuil  he  held,  contrary  to  the  decision  of  I-orU 
Chancellor  Cottenham,  that  the  receipt  was 
admissible  as  evidence  of  the  contract  of  pur- 
chase. 

An  unstamped  letter  cannot  be  read  as  evi- 
dence of  a  contract,  but  that  part  of  It  which 
relates  to  a  collateral  matter  may  be  read. 
Forsyth  v.  Jervis,  1  Starkie,  437. 

Upon  the  trial  of  an  issue  of  fact  raising 
the  question  as  to  the  delivery  up  of  a  guar- 
anty, the  surrender  of  which  was  the  consid- 
eration for  the  agreement  declared  u!>on,  the 
guaranty  may  be  introduced  in  evidence,  al- 
though unstamped.  Haigh  v.  Brooks,  10  Ad. 
&  El.  409.  4  Perry  &  D.  288. 

^n  unstamped  bill  of  exchange  may  be  In- 
troduced In  evidence  by  the  plaintiff  for  the 
purpose  of  showing  that  it  was  unstamped,  and 
thus  negativing  payment  of  a  debt  by  the  deliv- 
ery or  the  bill  to  him.  where  he  has  given  In 
evidence  In  chief  a  document  purporting  that 
the  defendant  admitted  the  debt,  but  that  it 
had  been  paid  by  a  bill  of  exchange.  Smart  v. 
Nokes.  6  Mann.  &  G.  911,  7  Scott,  N.  R.  786, 
18  L.  J.  C.  P.  N.  S.  79,  8  Jur.  44. 

Jardlne  v.  Payne,  1  Bam.  &  Ad.  663.  held 
that  plaintiff,  who  sought  to  recover  upon  an 
account  stated  consisting  of  a  letter  admitting 
that  the  amount  of  a  bill  of  exchange  was  due 
to  the  legal  holder  thereof,  but  not  mention- 
ing the  plaintiff,  could  not,  for  the  purpose  of 
■bowing  that  he  was  such  bolder,  introduce  an 
unstamped   bill   of   exchange   Indorsed    to   him. 

In  OKeefe  v.  Roche.  2  Fox  &  S.  120,  it  was 
holil  that  unstamped  bills  of  exchange  drawn 
by  the  plaintiff  on  third  persons  and  given  to 
the  defendants,  are  inadmissible  In  support  of 
a  count  for  money  had  and  received.  This  de- 
cision was  upon  the  ground  that  the  bills  were 
essentially  necessary  proof  of  the  cause  of  ac- 
tion, since  there  was  not  other  legal  evidence 
thereof.  The  court  says  that  If  it  had  been  in 
plaintiff's  power  to  prove  by  a  witness  of  his 
own  knowledge  that  a  sum  of  money  of  the 
plaintiff's  In  the  hands  of  the  drawees  In  the 
draft  had  been  paid  by  them  to  the  defendants 
It  wx>u1d  have  been  allowable  for  him  to  look 
at  the  bills  In  order  to  refresh  his  memory  as 
to  the  precise  amount. 

An  unsigned  and  unstamped  draft  of  an 
agreement  between  a  Joint-stock  company  and 
one  of  Ita  directors  with  reference  to  the  occu- 
pation of  the  latter's  house  by  the  company  is 
Inadmissible  In  an  action  of  debt  for  use  and 
occupatloin  for  the  purpose  of  showing  that  the 
occupation  was  to  be  by  the  other  directors  ex- 
clusively of  himself,  thereby  removing  the  ob- 
stacle to  recovery  upon  an  Implied  contract. 
Chadwlck  t.  Clarke.  1  C.  B.  700. 

It  Is  not  competent,  for  the  purpose  of  show- 
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Ing  that  plaintiff  held  property  under  a  certain 
rent,  for  a  specified  time  to  Introduce  un- 
stamped papers  tending  to  show  that  plaintiff. 
In  3'ears,  prior  to  that  in  question,  paid  that 
rate  of  rent.  Hawkins  v.  Warre,  3  Barn.  &  C. 
000. 

King  T.  PendJetoQ,  15  East.  449.  held  that 
although  unstamped  articles  of  agreement  to 
work  could  not  be  received  as  eridence  for  the 
purpose  of  proving  the  agreement  between  the 
parties,  yet  that  the  court  could  look  at  it  for 
the  purpose  of  establishing  when  It  ceased  to 
operate  in  order  to  guide  them  In  receiving 
parol  evidence  as  to  services  rendered  after 
the  expiration  of  the  period  covered  by  th« 
agreement  from  which  it  might  presume  a 
yearly  contract.  ! 

In  Vincent  v.  Cole,  3  Carr.  &  P.  481,  Moody 
&  M.  257,  a  building  contractor  sought  to  re-  I 
cover  for  extra  work.  The  court  held  that  it 
could  not  look  at  the  unstamped  contract  to 
ascertain  whether  the  work  for  which  plaintiff 
sought  to  recover  was  Included  In  It,  and  that 
the  plaintiff  was  properly  nonsuited. 

An  unstamped  note  Is  admissible  for  the  pur- 
pose of  proving  the  fact  of  bribery.  In  an  ac- 
tion of  debt  under  the  statute  against  bribery 
at  elections.     Dover  t.  Maestaer,  5  Esp.  92. 

Although  an  unstamped  promissory  note 
cannot  be  received  In  evidence  as  a  security  or 
to  prove  a  loan  of  money,  it  may  be  looked 
at  by  the  .1ury  as  a  contemporary  writing  to 
prove  or  disprove  the  fraud  Imputed  to  the 
plaintiff,  where  the  defendant  claims  that  he 
had  been  made  drunk  by  the  plaintiff,  and  In- 
duced to  write  a  note  without  receiving  any 
money,  and  asserts  that  the  note  bears  evidence 
that  it  was  written  by  an  Intoxicated  person. 
Gregory  v.  Fraser.  3  Campb.  454. 

An  unstamped  bill  of  sale  ot  goods  which 
has  been  canceled  Is  inadmissible  for  the  pur- 
pose of  showing  that  a  second  bill  of  sale  was 
madp  In  good  faith.  If  It  had  tended  to  show 
fraud  In  the  subsoquent  bill  It  might  have 
boon  admUtod  at  the  Instance  of  the  party  at- 
tacking the  socond  bill,  since  a  party  may  pro- 
duce an  unstamped  Instrument  for  the  pur- 
pose of  defcMifing  it.  Williams  v.  Gerry,  10 
Mees.  A  AV.  200,  2  Dowl.  N.  S.  201.  11  L.  J. 
Exch.  N.  S.  3S9. 

A8Min>ps!t  will  not  lie  for  necessaries  fur- 
Tilshed  to  the  dofondant's  apprentice,  where 
the  indenture  of  apprenticeship  has  not  been 
Icirally  stamped,  since  It  Is  void  until  stamped. 
Al<'rldirc  v.   Ewcn,   3   Esp.  18S. 

In  Reynolds  v.  TTall.  1  Fost.  A  P.  18.  an  ac- 
tion by  asa'srnooa  of  a  iiankriipt.  It  was  doubted 
whrther  an  unat^nmped  depd  of  aas'gnment  was 
adm'ss'ble  in  evidenoe  for  plaintiff,  as  proving 
thA  act  of  bankruptcy :  and.  the  point  being 
doubtful,  a  copy  was  ultimately  admitted  by 
conRcnt. 

An  uufitamppd  aerpempnt  may  be  introduced 
to  show  chancpR  in  n  pr'^r  asrreement,  and  pre- 
vent reoovprv  thoroon.  Peed  v.  Deere,  7  Barn 
&  C.  261,  2  Car.  &  P.  024. 

It  Is  error  to  permit  the  Jurv  to  reeard  an 
unstamped  bill  of  exchange,  and  draw  from  It 
a  conclusion  that  a  previous  bill  had  been 
canceled  by  It.  Sweeting  v.  liaise.  9  Bam.  ft 
C.  sen.  4  Mann.  &  R.  545.  The  court  says  that 
In  Reed  v.  Deere,  7  Bam.  &  C.  261.  2  Car.  ft  P. 
624.  the  court  looked  at  the  second  Instrument 
to  see  whether  It  had  the  effect  of  varying  the 
first.  The  distinction  is  evidently  that  tn  the 
former  case  the  effectiveness  of  the  unstamped 
Instrument,  per  se,  is  not  material,  while  la  the 
latter  case  It  Is. 

The  failure  of  a  party  who  receives  a  foreign 
bill  In  England  to  see  that  the  adhesive  stamp 
Is  canceled  pursuant  to  stamp  act  17  ft  18  Vict 
chap.  83.  {  6,  prevents  him  from  maintaining 
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u  action  against  the  person  from  wbom  be 
purchased  the  bill  to  recover  back  the  price,  it 
appearing  that  the  drawer's  name  had  been 
forged.  The  statute  provides  tbat  no  person 
vho  aba II  take  or  receive  from  any  other  per- 
son guch  bill  upon  which  the  stamp  Is  not  can- 
celed. a£  required  by  the  act,  shall  be  entitled 
to  recover  thereon,  or  to  make  the  same  avail- 
able for  any  purpose  whatever.  Pooley  v. 
Brown,  11  C.  B.  N.  8.  666,  31  L.  J.  C.  P.  N.  8. 
134.  8  Jur.  N.  8.  038,  5  L.  T.  N.  S.  750.  10 
Week.  Ren.  345. 

An  imstamped  agreement  for  letting  a  tene- 
ment at  a  certain  rent  Is  inadmissible  to  prove 
the  v&iue  of  the  tenement  in  an  action  involv- 
ing the  tenant's  settlement  for  the  purpose  of 
the  poor  laws. 

But  King  v.  St.  Martin,  2  Ad.  &  El.  210,  held 
that  an  unstamped  entry  containing  the  terms 
of  renting  signed  by  the  pauper's  wife,  who  had 
DO  authority  to  bind  him,  might  be  used  to  re- 
fresh the  recollection  of  a  witness  called  to 
prove  the  pauper's  settlement. 

c.  Upon  wriU,  processeB,  and  orden  of  court 

B'akc  V.  Hall,  19  La.  Ann.  49.  held  that  an 
appointment  of  an  administrator  was  a  nullity, 
vbfrc  neither  the  bond,  appraisement,  nor  let- 
ters of  administration  had  stamps  upon  them 
as  required  by  the  revenue  act.  This  decision 
spcms  to  rest  on  the  provision  that  it  shall  not 
be  lan-fui  to  record  any  Instrument,  document, 
or  piiper  required  by  law  to  be  stamped,  unless 
a  siaiup  or  stamps  of  the  proper  amount  shall 
ba\e  been  affixed,  and  the  record  of  any  such 
inairument  upon  which  the  proper  stamp  or 
aunjpa  shall  not  have  been  affixed  shall  be  ut- 
teriy  void  and  shall  not  be  used  in  evidence. 

Werbiskie  v.  McManus,  81  Tex.  116,  Is  to 
the  tame  effect. 

German  Liederkranz  v.  Schiemann,  25  How. 
Pr.  388,  held  tbat  the  omission  of  the  stamp 
required  by  act  of  July  1,  1862,  rendered  a 
lunimons  invalid. 

An  original  summons  will  be  dismissed 
where  the  copy  of  the  summons  served  was 
wltbour  any  indication  of  a  United  States  reve- 
noe  stamp.  Watson  t.  Morton,  26  How.  Pr. 
363. 

Cole  V.  Bell,  48  Barb.  194,  reversed  a  Judg- 
ment for  plaintiff  because  the  summons  issued 
by  a  Justice  of  the  peace,  by  which  the  action 
was  commenced,  was  not  stamped  as  required 
by  the  act  of  1864. 

Reddick  t.  White,  46  La.  Ann.  1198.  16  So. 
487.  held,  under  a  state  stamp  act,  that  the 
rKi>rd  on  appeal  must  be  stamped,  and  that 
the  necessity  of  stamping  could  not  be  avoided 
by  aiing  the  record  on  appeal  in  forma  pau- 
perU. 

Hussellman  v.  Mauk,  18  Iowa,  239,  held  that 
the  superior  court  should  have  dismissed  an 
appeal  from  the  Judge  oC  probate  because  the 
iRi^ruments  and  papers  by  which  the  cause 
va«  transferred  to  that  conrt  were  not  stamped 
aa  re<iuired  by  the  act  of  1864. 

So  far  as  the  question  Involved  in  this  sub- 
division depends  upon  the  applicability  of  the 
rt'VfDiie  laws  to  the  state  courts,  it  Is  treated 
nnder  subdivision  I.  b,  9upra. 

d.  In  Confederate  etaiee. 

An  instrument  executed  In  Alabama  In  the 
y(«r  1864  was  not  invalid  because  of  the  omls- 
tion  of  the  stamp  required  by  the  United  States 
revenue  laws,  since  no  provision  had  been  made 
for  the  enforcement  of  those  laws  In  the  Con- 
federate states.  McEIvaln  v.  Mudd,  44  Ala. 
48.  4  Am.  Rep.  106.  The  court  In  that  case 
bek!  that  the  Instmment  would  have  been  ad- 
missible, even  If  no  stamp  had  afterwards  been 
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placed  upon  It  pursuant  to  |  9  of  the  act  of 
1860,  providing  that  in  ail  cases  where  a  party 
has  not  affixed  the  stamp  required  by  law  It 
shall  be  lawful  for  him  or  any  person  having 
SLTi  interest  in  the  Instrument  to  affix  the  prop- 
er stamp  thereto  prior  to  January  1,  1867. 

SuRong  V.  AVilliams,  1  Ileisk,  625;  Lewis  v. 
Hcarne.  34  Tex.  382;  Van  Alystyne  v.  Sorley, 
32  Tex.  518,  and  Dalley  v.  Croker.  33  Tex.  815, 
7  Am.  Rep.  270,  are  to  the  same  effect.  They 
hold  that  the  court  will  take  Judicial  notice  of 
the  existence  of  the  conditions  referred  to  dur- 
ing the  war  of  the  Rebellion. 

Blunt  V.  Bates,  40  Ala.  470,  held  that  an  at- 
torney to  whom  a  note  was  delivered  for  collec- 
tion had  such  an  Interest  therein  as  to  author- 
ize him  to  affix  the  stamps  within  the  foregoing 
provision. 

e.  Miscellaneoua. 

If  a  written  contract  is  Invalid  for  want  of 
a  stamp,  and  for  that  reason  not  evidence  of  a 
contract,  the  plaintiff  can  recover  upon  the 
consideration  of  the  note  or  promise  for  goods 
sold  or  delivered,  or  otherwise.  Waterbury  v. 
McMillan,  46  Miss.  635. 

The  payee  of  a  promissory  note  having  no 
revenue  stamp  affixed  thereto.  If  for  that  rea- 
son invalid,  may  recover  of  the  maker  In  an 
action  of  general  assumpsit  upon  the  original 
consideration  for  which  the  note  was  given. 
Wilson  V.  Carey,  40  Vt.  170. 

If  an  agreement  cannot  be  read  In  evidence 
for  want  oif  a  stamp,  the  plaintiff  cannot  re- 
cover the  value  of  the  work  and  labor  to 
which  it  relates,  although  the  defendant  may 
have  had  the  benefit  of  it.  Hughes  v.  Budd,  8 
Dowl.  P.   C.  478. 

In  Stephens  v.  Plnney.  8  Taunt.  327,  2  J.  B. 
Moore,  849,  the  plaintiff  in  an  action  on  th^ 
common  counts  for  work  and  labor  had  es- 
tablished his  case  without  Its  appearing  that 
there  was  an  agreement  in  writing  regulating 
the  price  and  terms  of  the  work.  It  was  held 
that  the  defendant  could  not  defeat  the  action 
by  proving  the  existence  of  an  unstamped 
written  agreement  with  reference  to  the  work. 
The  opinion  says  that  If  it  had  appeared  as 
part  of  the  plaintiff's  case  that  there  was  an 
agreement  In  writing  with  reference  to  the 
work  he  must  have  pro<luced  It,  and  when  pro- 
duced it  could  not  have  been  received  in  evi- 
dence because  unstamped,  and  he  must  then 
have  been  nonsuited. 

Plaintiff  In  an  action  for  the  price  of  goods 
supplied  under  a  written  contract,  which  re- 
fers for  the  term  of  payment  therein  said  to 
have  been  made  between  the  defendant  and  a 
third  person,  cannot  recover  where  It  appears 
by  his  own  evidence  that  the  arrangement  was 
Itself  in  writing,  and  cannot  be  produced  in 
proof  for  want  of  a  stamp.  Alcock  v.  Delay, 
4  El.  &  Bl.  660. 

I^mbert  t.  Whit  lock.  29  Ind.  26,  held 
that  It  was  not  defenHe  to  a  suit  for  the  pur- 
chase price  of  land  that  the  grantor  had 
caused  the  consideration  to  be  stated  in  the 
deed  at  a  less  sum  than  the  true  amount  for 
the  purpose  of  defrauding  the  government. 
This  decision  rests  upon  the  ground  that  the 
deed  is  not  invalid  for  all  purposes,  notwith- 
standing the  provision  of  the  9th  section  of 
the  act  of  1866,  that  an  unstamped  deed  shall 
be  Invalid  and  of  no  effect,  since  the  grantee 
may  sell  and  convey  a  full  and  perfect  title, 
under  the  provision  that  the  title  of  a  pur- 
chaser of  land  by  deed  duly  stamped  shall  not 
be  defeated  or  affected  by  the  want  of  a  proper 
stsmp  on  any  deed  conveying  the  land  by  any 
I>erson  from,  through,  or  under  whom  his  gran- 
tor claims    or  holds  title. 

The  want  of  a  stamp  on  a  note  does  not  put 


314 


Nevada  Supkemb  Couut. 


Mat. 


the   Indorsee  upon   Inquiry.     Burson  t.   Hunt- 
ington, 21  Mich.  415,  4  Am.  Rep.  497. 

The  internal  reTenue  act  In  force  January 
4,  1871,  merely  made  the  inadvertent  omission 
of  a  stamp  a  disqualification  which  prevented 
the  use  of  the  instrument  as  evidence  until  the 
delinquent  had  paid  his  tax,  and  did  not,  in 
the  case  of  a  negotiable  promissory  note  rebut 
the  presumption  that  an  Indorsee  paid  value 
for  it.     Long  v.  Spencer,  78  Pa.  303. 

Jones  V.  Pease,  21  Wis.  645,  held  that  the 
omiission.  without  Intent  to  evade  the  revenue 
acts,  or  stamps  from  deeds  exchanged  between 
parties  to  a  parol  agreement  for  the  exchange 
of  lands  did  not  render  them  insufficient  to  take 
the  agreement  out  of  the  statute  of  frauds  as 
to  a  part  of  the  land  not  covered  by  the  deeds, 
in  view  of  the  remedies  provided  for  curing  the 
omission. 

v.  8uh9equent  stamping. 

a.  What   remedy   available. 

1.  By  party  or  collector. 

The  act  of  March  3,  1863.  §  16,  provided,  in 
effect,  that  no  instrument  signed  or  Issued  be- 
fore the  1st  day  of  June,  1803,  without  being 
duly  stamped,  should,  for  that  cause,  be 
deemed  Invalid  and  of  no  effect ;  provided  that 
no  instrument,  required  to  be  stamped,  signed, 
or  issued  without  being  stamped,  should  be  ad- 
mitted in  evidence  until  stamped,  and  that  the 
person  desiring  to  use  any  such  instrument 
might  stamp  the  same  In  the  presence  of  the 
court. 

It  was  held  that  under  this  statute  a  note 
Issued  prior  to  June  1.  1863,  without  being 
stamped,  might  be  stamped  by  the  holder  at  any 
time,  either  before  suit  brought  or  afterwards ; 
and  that  the  provision  as  to  appearing  in  the 
presence  of  the  court  was  made  out  of  abund- 
ant caution  to  guard  against  suspense,  in- 
convenience, or  hardship.  Day  v.  Baker,  86 
Mo.  125. 

Cooke  V.  England,  27  Md.  14,  92  Am.  Dec. 
618,  held  that  the  mere  authority  to  stamp  In 
the  presence  of  the  court,  under  the  acts  prior 
to  the  act  of  1805.  did  not  exclude  stamping 
at  other  -  places.  In  that  case  the  stamping 
was  done  by  the  collector  pursuant  to  the  act 
of  1865,  passed  pending  the  action. 

Wright  V.  McFadden,  25  Ind.  483,  held  that 
a  party  had  a  right  to  alllx  a  stamp  to  an  affi- 
davit without  leave  of  court,  upon  an  objec- 
tion made  while  act  of  June  30.  1864,  was  in 
force  in  view  of  §  163.  providing  that  no  in- 
strument or  paper  made  prior  to  the  passage 
of  the  act  without  being  duly  stamped  shall 
for  that  cause.  If  the  stamp  shall  be  subse- 
quently affixed,  be  deemed  invalid  and  of  no 
effect. 

Section  16  of  the  act  of  June  30,  1864.  pro- 
vided for  stamping,  in  the  presence  of  the  court. 
Instruments  not  originally  stamped,  which  had 
been  signed  or  Issued  before  the  act.  The  act 
of  March  3,  1805,  by  an  amendment  to  §  158 
of  the  act  of  1864  (the  section  which  provided 
that  unstamped  instruments  should  be  invalid 
and  of  no  effect),  provided  for  the  affixing  of 
the  omitted  stamp  by  the  collector. 

It  was  held  by  Dorrls  v.  Grace.  24  Ark.  326, 
that  the  act  of  1865  did  not.  in  the  case  of  an 
iradvortent  omission.  exclude  the  remedy 
given  by  the  act  of  1864,  but  merely  gave  an 
additional   remedy. 

Tobey  v.  Chipman,  13  Allen,  123,  also  held 
that  the  remedy  given  by  the  later  act  did  not 
exclude  that  given  by  the  earlier  in  case  of  an 
Inadvertent  omission.  These  decisions  seem 
to  rest  upon  the  ground  that  the  new  remedy 
was  given  by  an  act  which  purported  to  amend 
4  158  of  the  act  of  1864,  and  did  not  purport 
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to  amend  or  repeal  §  163  of  that  act,  which 
provided  for  affixing  the  stamp  In  the  presence 
of  the  court.  They  seem  to  Imply  that  tho 
remedy  provided  by  the  act  of  1865  was  exclu- 
sive of  the  remedy  under  the  act  of  1864.  when 
the  omission  was  with  intent  to  evade  the 
act.  Garland  v.  Lane,  46  N.  H.  245.  however, 
held  that  the  remedy  given  by  the  act  of  1865 
only  applied  to  instruments  made  under  the 
act  of  1804,  and  therefore  did  not  affect  the 
remedy  given  by  that  act,  which,  by  its  terms, 
only  applied  to  Instruments  made  or  Issued 
before  its  passage. 

Patterson  v.  Eames,  54  Me.  203,  and  Carpen- 
ter T.  Johnson,  1  Nev.  331,  held  that  instru- 
ments executed  before  the  act  of  1864  mieht 
be  stamped  in  the  presence  of  the  court.  These 
decisions  rest  upon  a  provision  of  i  163  of  the 
act  of  1804,  and  make  no  reference  to  the  act 
of  1865,  which  apparently  was  not  in  force  at 
the  time  of  the  trial. 

An  Instrument  made  In  1863,  from  which 
the  stamp  was  originally  omitted,  can  only  be 
stamped  since  the  1st  day  of  January,  1$67. 
by  the  revenue  collector  of  the  proper  district 
Mobile  &  G.  R.  Co.  v.  Edwards,  46  Ala.  267. 

Waterbury  v.  McMillan.  46  Miss.  635.  held, 
with  reference  to  a  contract  executed  while  the 
act  of  1865  was  in  force,  that  in  the  absence 
of  fraud  tn  omitting  the  stamp  originally  it 
might  be  stamped  at  the  trial,  and  Introduced 
in  evidence. 

Beebe  v.  Hutton,  47  Barb.  187,  expressed  an 
opinion  to  the  same  effect,  although  it  did  not 
authoritatively  so  hold. 

It  Is  not  apparent,  however,  with  reference 
to  instruments  which,  like  those  involved  In 
the  latter  two  cases,  were  executed  after  the 
act  of  1864,  and  before  the  act  of  1S66.  went 
Into  effect,  that  any  stamplni^  at  all  was  re- 
quired by  the  stamp  acts  In  order  to  render 
them  admissible  In  evidence,  unless  the  orig- 
inal omission  was  fraudulent,  and  the  instru- 
ment therefore  invalid.  As  already  observed, 
the  provision  of  g  163  of  the  act  of  1864.  ei- 
cludlng  unstamped  Instruments  from  evidence, 
only  applied  to  instruments  previously  exe^ 
cuted,  and  the  act  of  1865  did  not  contain  any 
provision  excluding  unstamped  Instruments 
from  evidence.  This  view  of  the  statute  has 
the  support  of  Govern  v.  Littledeld,  13  Allen, 
127,  note ;  and  Rhelnstrom  v.  Cone,  26  Wis. 
163,  7  Am.  Rep.  48. 

It  may  be  that  the  court  considered  that  is- 
asmuch  as  the  stamp  duty  had  not  been  paid  it 
sbould  require  the  stamps  to  be  affixed  inde- 
pendently of  any  such  requirement  in  the  stamp 
acts.  Whighara  v.  IMckett,  43  Ala.  140.  how- 
ever, apparently  considered  that  it  was  neces- 
sary  to  stamp  such  instruments,  although  the 
omission  was  not  fraudulent :  and  It  held  con- 
trary to  Wa,terbury  v.  McMillan.  46  Miss.  6:>r». 
supra,  and  TSeebf*  v.  Hutton.  47  Barb.  187. 
snpra,  that  the  remedy  provided  by  the  act  of 
1865  was  exclusive  as  to  instruments  executed 
after  the  act  of  1864  went  into  effect. 

Davy  V.  Morgan.  56  Barb.  218,  expressed  a 
similar  opinion  with  reference  to  such  instru- 
ments, although  the  omission  was  not  fraudu- 
lent, but  did  not  decide  the  question. 

Boly  V.  Lake,  54  Mo.  202,  held  that  the  stamp 
might  be  affixed  in  court ;  but  it  does  not  ap- 
pear when  the  contract  In  question  was  ex»^ 
cuted,  nor  whether  the  original  omission  was 
fraudulent. 

The  act  of  July  13,  1866,  artended  f  163  of 
the  act  of  July  30.  1864,  by  striking  out  al! 
after  the  enacting  clause,  and  substituting  a 
provision  to  the  effect  that  "thereafter"  no  in- 
strument required  by  law  to  be  stamped,  which 
has  been  signed  or  issued  without  lieine 
stamped,  shall  be  recorded  or  admitted  or  used 
in   evidence   until   a    stamp    shall    tiar*    been 
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affixed  thereto  "u  prescribed  by  law."  The  act 
also  provided  for  affixing  Btamps  before  the 
collector,  and  for  the  remission  of  the  penalty 
by  him  when  the  omission  was  InadTertent. 

Corrle  t.  Billln,  23  La.  Ann.  250,  held  that 
the  remedy  providied  was  excluslTe  as  to  Instru- 
ments to  which  it  applied,  and  such  instru- 
ments could  not  be  stamped  in  the  presence  of 
tbe  court.  It  does  not  appear  whether  the 
original  omission  was  fraudulent  or  not. 

Bernard's  Succession,  24  La.  Ann.  402,  is  to 
the  same  effect. 

Bat  In  Chaffe  y.  Ludellng,  27  La.  Ann.  607. 
the  court  said,  in  reply  to  an  objection  that 
the  document  sued  on  (which  was  dated  after 
the  act  oC  1866  went  into  effect)  should  not 
have  been  received  In  eridence  because  not 
properly  stamped  when  issued,  that  it  was 
•tamped  when  offered  in  evidence,  and  that  that 
was  sufficient.  It  does  not  appear  whether  the 
stamping  referred  to  was  before  the  collector 
or  not. 

Foster  v.  Holley,  40  Ala.  593,  held  that  the 
remedy  by  stamping  before  the  collector  under 
the  act  of  1866  did  not  preclude  stamping  In 
the  presence  of  the  court  if  the  instrument 
was  not  void  because  of  the  original  omission. 

The  provision  of  the  act  of  June  23.  1874. 
for  stamping  before  the  court  or  cleric,  was  not 
exclusive  of  the  remedy  by  stamping  before  the 
collertor.     Cresson  v.  Phillips,  6  W.  N.  C.  44«. 

The  power  of  the  court  to  allow  an  amend- 
m«»nt  of  a  defective  bond  or  othfr  security  can- 
not be  exorcised  to  aid  an  appellant  who  has 
omitted  the  stamp  required  by  the  act  of  Con- 
{^reas  from  his  appeal  papers.  Hugus  v.  Strlck- 
I'T,  19  Iowa,  413 :  Botkins  t.  Spurgeon,  20 
low?.  59S. 

O'Hare  y.  Leonard,  19  Iowa,  515,  held  that 
the  court  could  not.  by  virtue  of  its  power  to 
permit  amendments  on  appeal,  permit  a  notice 
of  appeal  to  be  stamped  after  the  appeal  was 
otherwise    perfected. 

Coppernoll  v.  Ketcham,  66  Barb.  Ill,  how- 
*Tpr.  h*»ld  that  the  requirement  of  the  act  of 
1^85  that  the  stamp  should  be  affixed  by  the 
cnljpctor  did  not  deprive  the  state  court  of 
power,  under  the  local  code,  to  permit  the 
stamp  to  be  affixed  to  a  notice  of  appeal. 

State  v.  Way,  15  Iowa.  .'396.  hi^ld  that  the 
defendant's  objection  to  the  transcript  on  np- 
peal.  on  the  ground  that  no  stamp  was  affixed 
to  the  clerk's  certificate  as  required  by  the  rev- 
enue law,  was  obviated  by  the  attorney  gon- 
em!>  affixing  a  stamp. 

Stolte  Y.  Herndon.  32  Tex.  802.  held  that 
tbe  court  would  take  Judicial  notice  that  the 
offiee  of  rerenne  collector  was  not  In  i>rnrtieal 
operation  in  Texas  in  1865,  and  that  therefore 
an  instrument  executed  In  Texas  during  that 
▼ear  might  !)e  stamped  by  any  party  to  it 
prior  to  January  1,  1867.  pursuant  to  the  act 
of  1866. 

2.  Stamping  copies. 

A  substantial  copy,  or  such  a  draft  of  the 
hjstrument  as  will  identify  the  subject  of  the 
tiT.  ran  be  used  to  enable  a  party  to  avail  him- 
self of  the  remedial  benefit  of  the  act  of  1R74. 
providing  for  stamping  Instruments,  or.  If  the 
orlRlnals  have  been  lost,  copies  thereof,  before 
the  ludce  or  clerk  of  a  court  of  record.  Miller 
V.  Wentworth.  82  Pa.  280. 

Where  one  part  of  the  document  has  been 
lost  the  court  will  compel  the  party  holding 
the  other  part,  or  his  attorney,  if  he  holds  it. 
to  produce  it  at  the  stamo  office  for  the  pur- 
pose of  having  It  stamped,  though  It  is  not 
held  on  snv  trust  for  the  party  npplylne.  Neal 
V.  Swind.  2  rromp.  A  .7.  378.  2  Tvrw.  464. 

In  Bonsfieid  y.  Godfrey.  5  BIng.  418.  2 
Moore  ft  P.  771,  the  defendant  had  surreptf- 
tlonsly  obtained  possession  of  an  unstamped 
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agreement  executed  by  plaintiff  and  himself, 
thereby  preventing  plaintiff  from  affixing  a 
stamp,  as  he  had  intended,  within  the  twenty- 
one  days  after  execution  allowed  by  the  stat- 
ute. The  court  ordered  defendant  to  turn  over 
a  copy  of  the  agreement  to  plaintiff,  and  then 
ordered  that  if  plaintiff  should,  upon  the  trial 
of  the  cause,  produce  the  copy  of  the  agreement 
duly  stamped,  the  defendant  should  not  be  per- 
mitted at  the  trial  to  produce  the  original. 

The  court  will  compel  the  production  by  a 
defendant  of  an  unstamped  agreement  In  his 
custody  to  which  the  plaintiffs  claim  to  be  the 
parties  in  interest,  although  they  are  not  par- 
ties to  the  Instrument,  in  order  that  they  may 
get  It  stamped.  Bateman  y.  Phillips,  4  Taunt 
157. 

In  Travis  v.  Collins,  2  Cromp.  ft  J.  626,  2 
Tyrw.  726,  the  court  refused  to  compel  a  tenant 
to  produce  his  part  of  tne  renting  agreement 
which  was  executed  in  duplicate,  to  be  stamped 
at  the  instance  of  a  purchaser  of  the  premises 
who  had  not  applied  to  the  vendor,  or  made 
proper  effort  to  find  him. 

b.  Time. 

A  party  who  appealed  to  the  district  court 
without  affixing  a  revenue  stamp  to  any  of  the 
papers  or  transcripts  constituting  the  appeal 
was  permitted,  after  the  adverse  party  had 
moved  to  strike  the  cause  from  the  flies,  to 
amend  and  have  the  stamps  affixed  by  a  deputy 
collector.   Deskin  v.  Graham,  10  Iowa.  553. 

A  stamp  may  be  supplied,  even  after  ver- 
dict.    Janvrin  v.   Fogg.  49  N.  H.  346. 

A  stamp  may  be  affixed  to  a  notice  of  appeal 
after  motion  to  dismiss.  Killlp  v.  Empire  Mill 
Co.  2  Nev.  34. 

Ilolyoke  Machine  Co.  v.  Franklin  Paper  Co. 
97  Mass.  130.  held  that  the  stamping  of  an 
agreement  for  submission  to  arbitration  after 
the  award  was  sufficient. 

IJrowne  v.  Steck,  2  Colo.  70.  held  that  the 
amendment  of  the  act  of  1866  so  as  to  require 
an  lufitniment  to  be  presented  to  the  collector 
for  stamping,  and  remission  of  penalty  within 
twelve  months  from  August  1,  1871.  instead  of 
twelve  months  from  August  1,  1800,  as  origin- 
ally provide<l,  was  Inteuded  to  cover  the  period 
between  those  dates,  and  that  therefore  the 
collector  had  authority  to  remit  the  penalty  on 
a  note  presented  to  him  in  I'>bruary,  1871. 

Gay  V.  Comstock,  2  W.  N.  C.  532.  held  that 
the  stamping  of  a  draft  on  January  1.  1873, 
by  the  collector,  was  authorized,  and  rendered 
it  admissible  In  •evidence,  notwithstanding  an 
objection  based  on  the  act  of  June  6,  1872,  pro- 
viding that  up  to  October  1,  1872.  the  holders 
of  nny  Instrument  of  writrng  not  duly  stamped 
might,  upon  application  to  the  collector  of  In- 
ternal revenue,  have  the  same  stamped  accord- 
Inff  to  the  provisions  of  law  then  In  force.  The 
court  held  that  as  the  instrument  was  a  draft 
It  was  not  within  the  repealing  act. 

Cresson  v.  Phillips.  6  W.  N.  C.  448,  held,  in 
efTect.  that  the  act  of  June  23,  1874.  providing 
for  stamn'nor  before  the  court  or  clerk,  did  not 
repeal  S  2-<.^2,  U.  8.  Rev.  Stat.,  or  prevent  the 
stamnlnK  of  an  Instrument  before  the  collect- 
or After  the  exnlratlon  of  the  period  accorded 
hv  the  act  of  1874.  and  the  amendatorv  act  of 
Fehrnnrv  2.'»,   1R70.    viz..   .Tanuarv  1.   1877. 

Wh'j'ham  v.  Pickett.  4.^  Ala.  140.  after  hold- 
ing thnt  the  court  below  erred  In  permitting 
nJaintiff  to  affix  a  stamp  In  the  presence  of  the 
court,  reversed  the  Judirment.  and  remanded 
the  cause  to  irlve  plaintiff  an  opportunity  to 
have  the  stamns  affixed  bv  the  collector. 

imrton  Y.  KIrkby,  7  Taunt.  174.  2  Marsh. 
480.  held  that  the  objection  that  the  warrant 
of  attorney  on  which  a  Judgment  was  entered 
was  not  sufficiently  stamped,  was  cured  by  pro* 
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curing  It  to  be  properly  stamped  after  a  rule 
iLlal  to  Bet  the  Judgment  aside. 

c  Application  to  collector, 

1.  Who  may  apply. 

Myers  t.  Smith.  48  Barb.  614,  held  that  un- 
der the  act  of  1865  the  party  who  Issued  the 
paper  was  the  one  to  appear  before  the  col- 
lector and  procure  the  stamping,  and  that  the 
other  party  could  not  cure  the  omission  by  ap- 
pearing before  the  collector  and  procuring  the 
stamp  to  be  afflzed. 

Scbermerhorn  t.  Burgess,  55  Barb.  422,  how- 
ever, dissented  from  that  view,  and  held  thai 
the  application  could  be  made,  not  only  by  the 
person  executing  the  instrument,  but  by  any 
person  having  an  Interest  therein. 

2.  To  ichat  district. 

When  the  application  to  the  collector  Is  not 
by  the  maker  of  the  Instrument,  but  by  another 
party  having  an  Interest  therein  as  payee  or 
holder,  the  application  should  be  made  In  the 
district  In  which  the  party  making  It  resides, 
although  the  maker  may  reside  In  another  dis- 
trict.    Schermerhorn  y.  Burgess,  55  Barb.  422. 

8.  Potrer  of  deputy  collector. 

Deskln  v.  Graham,  19  Iowa,  653,  held  that 
the  deputy  collector  had  power  to  stamp  un- 
stamped Instniments  executed  without  any  In- 
tent to  defraud  the  United  States  of  the  stamp 
dufy,  under  the  provision  of  the  revenue  act 
In  force  In  1865,  to  the  effect  that  In  case  of 
sickness  or  temporary  disability  of  a  collector 
the  duties  mlirht  devolve  upon  one  of  the  depu 
ties;  and  further  held  that  In  the  absence  of 
affirmative  evidence  to  the  contrary  the  dis- 
ability of  the  collector  would  be  presumed. 

Brown  v.  Crandal.  23  Iowa,  112,  McAfferty 
T.  Hale,  24  Iowa,  355,  and  Muscatine  v.  Sterne- 
msn.  30  Iowa.  526,  6  Am.  Rpp.  685,  however, 
held  that  a  deputy  collector,  by  virtue  of  his 
ordinary  duties  as  such,  had  no  power  to  remit 
penalties,  and  to  stamp  or  to  authorize  the 
stamping  of  Instruments  when  they  were  left 
unstamped  from  Inadvertence  or  mistake,  ex- 
cept when,  from  Inability  or  sickness  of  the 
collector,  he  acted  by  special  authority  In  his 
place ;  and  further,  that  such  special  authority 
could  not  be  presumed,  and  the  deputy's  act 
must  be  held  a  nullity,  unless  It  was  authenti- 
cated by  the  collector's  seal,  or  there  was  evi- 
dence afiuvde  to  show  the  sickness  or  disabil- 
ity of  the  collector. 

4.  Miscellaneous. 

The  omission  of  a  stamp  In  good  faith,  the 
parties  believing  none  is  required.  Is  an  Inad- 
vertence within  the  act  of  Congress.  |  158. 
compilation  of  ISdl.  providing  thnt  If  It  ap- 
pears to  the  collector  that  the  omlnslon  of  the 
stamp  was  by  Inadvertence  he  mav  affix  the 
proper  stamp  and  remit  the  penalty.  Green 
Mountain  Central  Inst.  v.  Britain,  44  Vt.  13. 

The  collector's  certificate  that  there  Is  satis- 
factory evidence  that  the  omission  was  Inad- 
vertent Is  conclusive.  Hoppock  v.  Stone.  40 
Barb.  524 :  Corry  Nat.  Bank  v.  Rouse,  3  Pittsb. 
18. 

When  the  proper  revenue  officer  stamps  an 
Instrumpnt.  and  cortlfles  thereto,  he  will  be 
prew^mpd  to  have  affixed  the  amount  of  stnmns 
reoulred  bv  law.  Frajser  v.  Rnblnson.  42  Miss. 
121  :  Hr'X'n  Mountain  Cent.  Institute  v.  Brit- 
ain. 44  Vt.  13. 

The  court  will  take  judicial  notice  of  the  re- 
ceipt or  acknowledirraent  Indorsed  on  a  deed 
by  the  collector  or  deputy  collector  of  Internal 
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revenue.     Lerch  r.  Snyder,  112  Pa.  161,  4  AtL 
336. 

An  Instrument  will  be  received  In  evidence 
when  the  collector's  receipt  for  the  price  o( 
the  stamps  and  the  penalty  is  produced,  al- 
though he  did  not  actually  affix  and  caiicel  the 
stamp  as  he  should  have  done.     Ibid. 

d.  WJiat  staff^ps  required. 

It  has  been  held  In  England  that  It  Is  sufll- 
clent  if  the  stamps  required  by  the  act  In  force 
at  the  time  of  the  subsequent  stamping  are 
affixed,  although  the  duty  is  less  than  at  the 
time  the  Instrument  was  executed.  Deakln  t. 
Penniall.  2  Kxch.  320;  Buckworth  v.  Simpson. 
1  Cromp.  M.  ft  R.  833 ;  Doe  em  dem.  Dyke  t. 
Whlttlngham,  4  Taunt.  20. 

Clarke  v.  Roche,  47  L.  J.  Q.  B.  N.  S.  147,  L. 
R.  3  Q.  B.  Dlv.  170,  37  L.  T.  N.  S.  e,r3.  26  Week. 
Rep.  112,  however,  holds  that  before  a  deed 
can  be  admitted  In  evidence.  It  must  be  pDved 
that  It  Is  duly  stamped,  not  only  at  the  time  of 
its  production,  but  also  in  accordance  wlih  the 
law  in  force  when  It  was  first  executed. 

e.  Effect. 

An  Instrument  when  stamped  as  prescribed 
by  the  act  of  1864  In  the  presence  of  the  court 
Is  valid  from  Its  date.  Dorrls  v.  Grace,  24 
Ark.  326:  Gibson  v.  Hlbbard.  13  Mich.  214: 
Corry  Nat.  Bank  v.  Rouse,  3  Plttab.  18. 

The  subsequent  stamping,  pursuant  to  stat- 
ute, of  an  agreement  for  submission  to  arbitra- 
tion, renders  It  valid  as  If  It  had  been  stamped 
when  made.  In  the  absence  of  fraud,  and  vali- 
dates an  award  made  under  the  agreement  In 
the  meantime.  Holyoke  Mach.  Co.  v.  Franklin 
Paper  Co.  07  Mass.  150. 

A  deed  which  has  been  stamped  by  the  col- 
lector ]}ursnant  to  act  of  1R65  must,  as  between 
the  parties,  be  treated  as  If  It  had  been  stamped 
nt  the  time  of  Its  execution.  Tripp  v.  Bishop. 
P6  Pa.  424. 

Ihe  stamping  of  an  Instniment  by  a  collect- 
or of  the  proper  district,  under  the  authorltr 
given  him  bv  the  act  of  March  3.  1.9P.5.  within 
twelve  months  from  the  time  the  s<<me  was  exe- 
ctited.  removes  objection  to  Its  admiss'on  In  evi- 
dence based  on  the  original  failure  to  stamp. 
Knox  V,   Huldeknper.  21    Wis.   52S. 

S^^airplne  by  (he  collector  nnder  the  act  of 
18116  gives  a  note  all  the  validity  and  compe- 
tency as  an  Instrument  of  evidence  that  It  con^d 
have  If  It  had  been  properly  stamped  aa  soon 
as  It  was  made.  TTence  the  note  Is  admissl- 
'ule.  althoitorh  stamped  after  the  d.nte  of  the 
writ.     Aldplch  v.  Hagan.  50  N.  H.  00. 

The  stamping  of  an  Instniment  by  the  col- 
lector pursuant  to  the  Internal  revenue  act  re- 
lieves the  court  from  the  n^reaslty  of  rons*der- 
Ine  th«  question  of  the  validity  of  the  instru- 
ment becauae  of  the  omission  of  the  atnnio  at 
the  time  of  Its  execution.  Logan  v.  Dlls.  4  TV. 
Va    3l»7. 

The  s"l»sennent  stamnlne  of  the  prohnte  of  s 
will  under  the  English  statnte  r^lnto^  hacV. 
so  as  to  supnort  a  commission  of  bankruptcy 
sued  out  bv  the  executor  upon  a  rtobt  d»-»e  him 
as  such.     Roff-ers  v.   .Tames.  2  Marsh.  42.*^. 

Dond  V.  Wri<'ht,  22  Iowa.  336.  held  that  the 
omission  to  affiT  a  stamp  to  the  apneal  bond 
at  the  time  of  the  taking  of  an  apneal  from  a 
liifltl^p's  court  was  not  a  sufficient  cansA  for 
the  d'smiRsal  of  the  appeal.  wher»».  before*  trial, 
the  nroner  stamp  was  affixed  with  permfn^loa 
and  under  the  order  of  the  revenue  collector 

Subseoiientlv  affixing  a  stamp  to  the  probate 
of  a  will  makes  the  executor's  title  perfp<^  hj 
relation  as  of  the  time  of  the  testator's  death. 
Roirers  V.  James.   7  Taunt.  147.   2  Marsh.   425 
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to  the  act  of  1866,  In  an  amoant  sofflclent  to 
Talidate  both  it  and  the  mortgage  securing  it 
operated  to  yalldate  the  record  of  the  mortgage 
as  soon  as  the  fact  waji  noted  on  the  margin  of 
the  record.  Stewart  v.  Hopkins,  30  Ohio  St. 
502. 

Section  0  of  chapter  184  of  the  act  of  1866, 
which  provided  for  stamping  before  the  col- 
lector, and  enacted  that  when  so  stamped  the 
insfniment  should  be  deemed  valid  to  all  In- 
tents and  purposes  as  if  stamped  when  made 
or  issued,  and  provided  for  malting  a  new  rec- 
ord when  the  Instrument  had  been  originally 
recorded,  contained  proviso  to  the  effect  that 
no  riglit  acquired  in  good  faith  before  the 
stamplog  of  the  instrument  or  copy  thereof  and 
the  recording  thereof,  as  provided  in  the  sec- 
tiuo.  If  snch  record  be  required  by  law,  should 
be  affected  by  the  statute. 

Vail  V.  Knapp.  49  Barb.  290,  upheld  the 
Talidity  of  a  chattel  mortgage,  stamped  before 
the  collector  pursuant  to  the  act  of  1866,  as 
sgninst  an  attachment  levied  after  the  execu- 
tion and  filing  of  the  mortgage  but  before  the 
«rainp-ng.  The  d^^cisfon  rests  upon  the  ground 
that  the  mortgage  was  not  Invalid  for  want  of 
the  stamps,  since  the  omission  was  inadvertt^nt. 
and  that  the  proviso  contemplates  only  instru- 
ments which  are  required  to  be  recorded,  and 
that  chattel  mortgages  were  required  to  be 
filed,  but  not  to  be  recorded. 

Hoppork  ▼.  Stone,  49  Barb.  524,  held  that 
the  Btamplnc;  of  a  chattel  mortgage  pursuant 
to  the  act  of  1866  validated  the  same  against 
an  assignee  for  creditors  claiming  under  an  as- 
signment executed  in  the  interval  between  the 
«ecotIoD  and  stamping  of  the  mort^nge.  the 
original  omission  not  having  been  with  Intent 
to  evade  the  revenue  laws.  The  opinion  said 
that  the  maker  of  the  mortgage,  upon  whom 
the  duty  of  providing  the  stamp  properly  rested, 
could  have  no  moral  right  to  deny  the  force 
of  h^s  obligation  by  reason  of  the  penal  effect 
of  the  revenue  laws,  when  the  mortgagee  Inad- 
Tertently  received  the  mortgage  unstamoed 
without  any  Intent  to  evade  the  act :  and  that 
the  assignee  had  parted  with  no  consideration, 
ud  stood  in  no  better  position  than  his  as- 
signor. It  was  not  admitted,  however,  that 
a  purchaser  for  a  valuable  consideration  would 
hare  been  In  any  better  position. 

Sawyer  v.  Parker,  57  Me.  39,  held  that  the 
<'h3ttel  mortgage  insufficiently  stamped  and  re- 
corded was  valid  as  against  an  attaching  cred- 
itor who  seized  the  goods  before  the  mortgage 
was  restamped  by  the  collector  and  the  record 
corrected,  there  being  no  evidence  that  the 
omission  to  properly  stamp  the  mortgage  was 
the  result  of  an  intent  to  evade  the  statute. 
The  opinion  said  the  mortgage  was  valid  with- 
out the  stamps,  and  that  the  last  clause  of  the 
act  of  1S66,  to  the  effect  that  no  right  acquired 
In  good  faith  before  the  stamping  of  such  in- 
strument or-  copy  thereof  and  the  recording 
thereof  aa  therein  provided,  if  record  be  re- 
<;nired  by  law,  should  in  any  manner  be  af- 
fected by  such  stamping  as  aforesaid,  related 
to  the  stamping  of  the  instrument  by  the  col- 
lector, and  did  not  render  an  unstamped  Instru- 
loent  invalid  when  there  was  no  attempt  to 
erade  the  act  of  Congress. 

McBride  t.  Doty,  23  Iowa,  122,  held  that 
ander  f  152  of  the  Internal  revenue  act  the 
record  of  a  chattel  mortgage  insufficiently 
stamped  was  not  constructive  notice  to  third 
parties,  and  that  stamping  before  the  collector 
parsnant  to  the  act  of  1866  did  not  cure  the 
defect  ao  as  to  interfere  with  intervening 
rights,  altbongh  the  omission  was  inadvertent. 
Wilson  ▼.  Renter,  29  Iowa,  176.  however, 
held  that  stamping  before  the  collector  ren- 
dered a  mortgage  valid  as  against  Intervening 
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purchasers  having  actual  notice  of  the  mort- 
gage, where  the  mortgage  was  not  invalid  be- 
cause of  the  omission  of  the  stamp,  distinguish- 
ing McBride  v.  Doty,  23  Iowa,  122,  on  the 
ground  that  the  parties  claiming  adversely  to 
the  mortgage  in  that  case  had  no  actual  knowl- 
edge of  its  existence. 

Miller  V.  Morrow,  8  Coldw.  587,  held  that 
the  stamping  of  a  deed  before  the  collector, 
and  the  registering  thereof  pursuant  to  the 
act  of  1866,  did  not  validate  the  deed  as 
against  an  intervening  attachment  in  view  of 
I  152  of  the  act  of  1864,  making  It  unlawful 
to  record  any  instrument  not  properly  stamped, 
and  of  the  proviso  of  the  act  of  1866  already 
recited. 

In  Hetzell  t.  Gregory,  7  Phlla.  148,  a  Judg- 
ment had  been  entered  upon  a  Judgment  note 
which  was  Insufficiently  stamped,  and  execu- 
tion had  been  issued  thereon.  The  Judgment 
and  execution  were  afterwards  set  aside  by  the 
court,  and  the  Judgment  debtor  then  confessed 
Judgment  to  another  creditor  and  caused  an 
execution  to  issue  thereon  without  the  iatter's 
knowledge.  The  first  Judgment  creditor  then 
procured  the  collector  to  stamp  the  note  and 
then  another  Judgment  was  entered  and  an> 
other  exception  issued.  The  court  then  re- 
scinded the  order  setting  aside  the  first  Judg- 
ment, and  the  sheriff  returned  that  he  had 
sold  the  property  under  the  three  executions. 
The  court  held  that  the  first  Judgment  creditor 
was  entitled  to  the  proceeds  of  the  sale  under 
his  first  execution.  This  decision  was  based 
upon  the  language  of  the  act  of  July  18,  1866, 
providing  that  after  the  instrument  is  stamped 
by  the  collector  it  shall  be  deemed  and  held 
to  be  as  valid  to  all  intents  and  purposes  as  if 
stamped  when  made  or  issued.  The  court  said 
that  there  were  no  intervening  rights  which  re- 
quired to  be  protected,  since  the  entry  of  the 
second  Judgment  and  issue  of  the  execution 
thereon  were  the  acts  of  the  Judgment  debtor 
who  was  at  fault  in  falling  to  affix  the  stamp 
to  tho  note  In  the  first  instance. 

VI.  Pleading  and  practice, 

a.  Raising  ohfection  by  demurrer. 

It  was  generally  held,  under  the  acts  of  1864, 
1865,  and  1866.  that  the  objection  founded  on 
the  failure  to  stamp  could  not  be  taken  by  de- 
murrer. Campbell  v.  Wilcox,  10  Wall.  421,  19  " 
L.  ed.  973 :  Miller  v.  Henderson,  24  Ark.  844 ; 
rJallock  V.  Jaudin,  34  Cal.  167 ;  Trull  v.  Moul- 
ton.  12  Alien,  396;  Cabbott  v.  Radford.  IT 
Minn.  320,  Gil.  296;  Jones  v.  Davis,  22  Wis. 
421. 

That  doctrine  naturally  followed  from  the 
docrrine  already  alluded  to,  that  an  intent  to 
evade  the  revenue  laws  was  necessary  to  iur 
validate  an  instrument  for  want  of  a  stamp. 

Campbell  v.  Wilcox.  10  Wall.  421,  19  L.  ed. 
973,  rests  its  decision  on  that  ground,  al- 
though it  also  holds  that  the  averment  that 
defendant  made  and  delivered  the  note  would 
imply  that  it  was  stamped,  if  that  were  nec- 
essary to  its  validity. 

The  decision  In  Jones  v.  Davis,  22  Wis.  421, 
rests  upon  the  latter  ground. 

Berry  v.  Boyd,  28  Iowa,  410,  held  that  an 
answer  in  replevin  was  demurrable  because  it 
showed  that  the  chattel  mortgage  upon  which 
defendant  relied  was  not  stamped.  It  is  to  be 
observed,  however,  that  at  the  time  of  this 
decision  the  Iowa  courts  held,  contrary  to  the 
weight  of  authority,  that  a  fraudulent  intent 
was  not  necessary  to  Invalidate  the  instru- 
ment. 

Domenhower  r.  Stevens,  44  W.  N.  C.  264, 
holds.  In  effect,  that  a  statement  setting  out  at 
length  notes  executed  since  the  revenue  act  of 
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1898  went  into  effect,  but  not  ihowlng  that 
they  bad  been  stamped  according  to  law.  Is  de- 
murrable. There  Is  no  written  opinion,  but  the 
argument  of  defendant's  counsel  seems  to  have 
been  th&t  the  notes  as  set  out  in  the  statement 
did  not  appear  to  be  stamped,  and  therefore 
could  not  have  been  received  In  evidence. 

Armendiaz  v.  Sema,  40  Tex.  291,  holds  that 
the  objection  that  the  omission  of  a  stamp  from 
an  instrument  executed  and  issued  in  another 
country  rendered  It  invalid  under  the  laws  of 
that  country  cannot  be  talcen  by  demurrer  to  a 
petition  which  either  does  not  aver  the  foreign 
laws,  or  avers  them  to  be  such  as  not  to  render 
the  Instrument  invalid. 

b.  2fece88ity  and  Bufflciency  of  averments  a«  to 
omission. 

The  objection  to  the  admissibility  of  an  in- 
strument because  not  stamped  is  not  one  which 
it  is  necessary  to  show  in  pleading.  Field  v. 
Woods,  7  Ad.  &  EI.  114.  2  Nev.  &  P.  117,  6 
Dowl.  P.  C.  23,  8  Car.  &  P.  52. 

Whitehlll  V.  ShIckle,  43  Mo.  537,  held  that 
the  objection  that  the  Instrument  used  was  not 
stamped  must  be  based  on  the  pleadings,  and 
cannot  be  raised  for  the  first  time  upon  an 
objection  to  the  evidence. 

Campbell  v.  Wilcox,  10  Wall.  421,  19  L.  ed. 
073.  supra,  however,  said,  arguendo,  that  the 
objection  conld  be  set  up  by  special  plea,  or 
urged  on  the  trial ;  and  it  seems  to  have  been 
the  general  practice  to  raise  the  question  by 
an  objection  to  the  instrument  when  offered 
tn  evidence. 

The  defense  that  a  bill  of  exchange  was  writ- 
ten on  paper  Improperly  stamped  with  an  old 
die  is  admissible  under  the  plea  of  nonaccept- 
ance.  Dawson  v.  Macdonald,  2  Mees.  &  W.  26, 
2  Gale,  215. 

c.  Who  may  raise  or  waive  objection. 

A  party  who  prevents  a  deed  from  being 
staniped  ought  not  to  be  heard  to  object  to  Its 
admission  in  evidence.  Alexander  y.  Leith,  89 
Ga.  180. 

The  maker  of  the  note  inadequately  stamped 
cannot  take  advantage  of  his  own  wrong  or  de- 
fault by  objecting  to  Its  being  received  In  evi- 
dence.    Jacquin  v.  Warren,  40  III.  459. 

A  party  who  gives  an  obligation  withoirt.  be- 
Mng  stamped,  when  the  law  requires  stamps  to 
be  placed  thereon,  is  a  wrongdoer,  and  can 
draw  no  protection  from  his  omission.  Chaffe 
y.  Ludeling.  27  La.  Ann.  607. 

Neither  the  principal  nor  the  sureties  in  a 
voluntary  bond  can  allege  his  neglect  to  affix 
the  stamp  in  avoidance  thereof.  McGovern  v. 
Hoesback.  53  Pa.  176. 

The  maker  of  a  note  Is  not  entitled  to  the 
reversal  of  a  Judgment  thereon  because  of  his 
failure  to  stamp  the  note  as  required  i)y  law. 
Mogelln  V.  Westhoff,  33  Tex.  788.  It  does  not 
appear  whether  the  objection  was  made  for  the 
first  time  on  appeal  or  not. 

The  court  cannot  sanction  an  agreement  be- 
tween the  parties  that  an  objection  for  want  of 
a  proper  stamp  shall  be  waived,  and  If  the  ob- 
jection comes  to  the  knowledge  of  the  court 
no  decree  will  be  made  until  the  instrument, 
duly  stamped.  Is  produced  to  the  registrar. 
Cowen  y.  Thomas,  3  Myl.  &  E.  853. 

d.  Time  of  raising  objection. 

The  objection  to  an  unstamped  instrument 
must  be  made  when  it  is  offered,  and  otherwise 
will  not  be  considered.  Mortee  v.  Edwards, 
20  La.  Ann.  236 ;  Robinson  v.  Vernon.  7  C. 
B.  N.  S.  231 :  Field  v.  Woods,  7  Ad.  &  El.  114. 

The  objection  that  the  instrument  Is  not ' 
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stamped  must  be  raised  when  it  is  offered,  vai 

cannot  be  urged  for  the  flmt  time  by  a  request 
for  an  instruction  to  the  Jury  to  disregard  the 
instrument.     Thomson  v..  Wilson,  26  Iowa,  121. 

It  is  too  late  to  object  for  the  first  time 
to  the  admission  of  an  unstamped  Instrament 
when  the  report  of  a  referee  comes  up  for  con- 
firmation.    Jones's  Appeal,  62  Pa.  324. 

An  objection  that  an  instrument  is  not 
stamped  as  required  by  the  revenue  laws  can- 
not be  raised  for  the  first  time  on  appesJ. 
Andrews  v.  Poe.  30  Md.  486 ;  Hawkins  v.  Wll- 
pon,  1  W.  Va.  117. 

The  objection  to  the  admission  of  an  instru- 
ment because  not  sufliclently  staniped  must  be ' 
decided  by  the  Judge  at  nisi  prius,  and  can- 
not properly  be  reserved  for  the  opinion  of  the 
appellate  court.  Siordet  v.  Kuczynski,  17  C. 
B.  251,  25  L.  J.  C.  P.  N.  S.  2. 

The  omission  of  a  stamp  from  a  notice  of 
appeal  cannot  be  urged  on  the  argument  of  the 
appeal,  but  can  only  arise  on  a  motion  to  dis- 
miss the  appeal.     Cole  v.  Bell.  48  Barb.  194. 

The  objection  that  a  summons  issued  from  a 
Justice's  court  is  invalid  because  of  the  omis- 
sion of  a  revenue  stamp  should  be  made  before 
the  Justice  on  the  return  day.  and  it  is  too  late 
to  raise  the  objection  for  the  first  time  on  ap- 
peal, since  the  plaintiff  has  lost  his  opportun- 
ity to  supply  the  stamp,  and  to  negative  the 
attempt  to  evade  the  statute.  Balrd  y.  Prld- 
more.  31  How.  Pr.  359. 

Miller  y.  Larraon,  38  How.  Pr.  417,  held  that 
the  objection  that  the  return  of  a  constable  to 
the  service  of  a  summons  was  not  sf-amped  at 
required  by  the  act  of  March  24.  1807,  mipht 
be  raised  for  the  first  time  on  appeal  from  a 
Judgment  for  plaintiff  entered  without  the  de- 
fendant's appearance.  The  court  dist1nguish«»s 
the  case  from  Bnird  y.  Pridmore.  31  How.  Pr. 
359,  upon  the  ground  that  in  that  case  the  sum- 
mons served  upon  the  defendant  was  un- 
stamped. 

Where  Judgment  has  been  suffered  by  de- 
fault on  a  note,  and  a  writ  of  inquiry  Is  exe- 
cuted. It  canuot  l>e  objected  on  the  execution  of 
the  writ  that  the  note  has  no  stamp,  or  an  im- 
proper stamp.  Watson  v.  Glover,  12  L.  J.  C. 
P.  N.  S.  184,  7  Jur.  68. 

e.  Questions   of   fact;   presumptions   genrrallv. 

The  question  as  to  presumption  with  refer- 
ence to  Intent  is  treated  under  subdivision  U. 
b. 

An  Instrument  bearing  the  proper  stamps, 
when  introduced  in  evidence,  will  be  presumed 
to  have  been  stamped  by  the  proper  party  and 
at  the  proper  time.  Iowa  &  M.  R.  Co.  y.  Per- 
kins. 2S  Iowa,  281  :  Union  Agrl.  &  Stock  Asao. 
V.  Nelll.  31  Iowa,  95. 

In  the  absence  of  proof  to  the  contrary,  the 
court,  when  a  certified  copy  of  a  mortgage  Is 
offered  In  evidence,  will  presume  that  the  re- 
corder did  his  duty,  and  required  the  n^c<*S9arv 
stamps  to  be  legally  affixed  before  registering 
the  morterage.     Grand  v.  Cox.  24  La.  Ann.-  462. 

The  objection  by  defendant  that  the  stamp 
appearing  on  the  bond  when  Introduced  In  evi- 
dence was  placed  thereon  without  his  knowl> 
edge,  consent,  or  authority  Is  properly  over- 
ruled where  defendant  merely  offered  to  show 
that  the  bond  was  not  stamped  at  the  time  of 
its  execution.  The  court,  without  proof  to  the 
contrary,  will  presume  that  the  stamp  wsi 
properly  and  lesrally  placed  on  the  bond.  Myert 
V.  McGraw,  5  W.  Va.  30. 

The  burden  of  showing  that  a  dec^  other- 
wise regular  has  not  been  duly  stamped  lies  on 
the  party  Impeaching  It.  and  If  the  deed  pur- 
ports to  have  been  signed  and  delivered,  •'be- 
ing first  duly  stamped."  but  the  stamp  Is  oblit- 
erated, and  it  only  appears  by  marks  on  the 
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deed  that  lome  stamp  was  onoe  Impressed,  the 
Jadge  may  decide  whether  or  not  the  fact  of 
stampin;  is  safficlently  proved,  and  if  satisfied 
it  it  recelTc  the  instrument  in  evidence.  Doe 
ej  dem.  Fryer  t.  Coombs,  3  Q.  B.  927. 

The  court  should  admit  a  deed  not  bearing 
a  stamp  when  offered,  and  submit  to  the  Jury 
the  question  of  fact  under  the  evidence  wheth- 
er tlie  deed  was  originally  stamped  or  not  as 
reqalred  by  law.  Alexander  v.  Leith,  39  Ga. 
180. 

Piatt  V.  Broach,  36  How.  Pr.  188,  held  that 
the  question  when  and  by  whom  the  sUmp  ap- 
pearing on  a  note  when  introduced  in  evidence 
wts  al&xed,  should  have  been  submitted  to  the 
jury,  It  appearing  that  the  note  was  not 
lumped  at  the  time  it  was  executed  and  left 
tlie  maker's  hands. 

f.  Stamp  not  part  of  instrument. 

Tbe  revenue  stamp  is  not  part  of  the  instru- 
ment, and  the  fact  that  what  appears  to  l>e  a 
copy  of  the  instrument  in  the  paper  book  or  set- 
tled case  as  appeared  does  not  show  that  the 
'nstniment  was  stamped.  Is  immaterial.  Hal- 
lock  V.  Jaudln,  34  Cal.  167 ;  Trull  v.  Moulton, 
12  Allen,  396;  Cabbott  v.  Radford,  17  Minn. 
320.  Gil.  296:  Owsley  t.  Greenwood,  18  Minn. 
429,  Gil.  386;  Klefer  v.  Rogers,  19  Minn.  32, 
Gil.  14. 

Til.  FaUura  to  cancel;  defective  cancelation. 

It  was  held,  under  the  acts  passed  between 
1862  and  1866,  inclusive,  that  the  failure  to 
conform  to  the  pre8crlt>ed  mode  did  not  render 
the  instrument  inadmissible.  Foster  v.  Hoi  ley, 
49  Ala.  593  :  D'Armond  v.  Dubose,  22  La.  Ann. 
131.  2  Am.  Rep.  718. 

At  least  If  it  was  not  fraudulent.  Desmond 
T.  Norrls.  10  Allen,  250:  Union  Agri.  &  Stock 
Aato.  V.  Neill,  31  Iowa,  95. 

In  Andreas  v.  Thomas,  6  W.  N.  C.  414,  how- 
ever, the  court  of  common  pleas  rendered  a 
judgment  for  defendant  non  obstante  veredicto 
Qpon  the  reserved  point  whether  a  note  offered 
Id  evidence  by  plaintiff  was  admissible  when 
tbe  revenue  stamp  was  canceled  merely  by  the 
impress  of  a  rubber  stamp  with  the  date  July 
6.  1869,  without  any  Initial  or  other  device. 

It  was  also  held  that  the  entire  failure  to 
cancel  did  not  invalidate  the  instrument.  Pat- 
temon  V.  Glle,  1  Colo.  200 :  Adams  v.  Dale.  20 
Ind.  273 :  Goodwine  v.  Wands,  25  Ind.  101 ; 
rnloD  Agri.  &  Stock  Asso.  v.  Neill.  31  Iowa. 
»5:  Corry  Nat.  Bank  v.  Rouse,  3  Pittsb.  18; 
<^LapHn  V.  Horton.  36  Vt.  684. 

Srhultx  ▼.  Herndon.  32  Tex.  890,  held  that 
\t  th^re  be  a  le^l  stamp  upon  the  instrument, 
vhpther  canceled  or  not,  it  la  sufficient  to  en- 
title a  party  to  nse  It  in  evidence  In  the  state 
<^nrtB  whatever  might  be  Its  condition  under 
like  circumstances  In  the  Federal  courts. 

Jambs  V.  Cunningham.  32  Tex.  774.  also  held 
that  tbe  failure  to  cancel  a  stamp  did  not  ren- 
d'^r  the  instrument  Inadmissible. 

The  revenue  stamp  is  sufficiently  canceled 
when  It  Is  so  defaced  that  It  can  never  be 
locally  used  again.  Taylor  v.  Duncan,  33  Tex. 
440, 

Tbe  provision  of  act  of  1866.  chap.  184,  |  9, 
that  where  an  Instrument  was  executed  at  a 
rime  when  and  place  where  no  collection  dis- 
trict was  established,  a  stamp  may  be  affixed 
to  It  by  any  party  having  an  interest  therein 
It  any  time  prior  to  tbe  first  of  January.  1867, 
does  not  make  the  cancelation  of  the  stamp 
necessary.     Blunt  v.  Bates.  40  Ala.  470. 

Rees  T.  Jackson,  64  Pa.  487,  3  Am.  Rep. 
608,  held  that  It  was  a  question  for  the  jury 
whether  the  maker  of  a  note  bad  canceled  three 
of  the  seven  stamps  on  the  note,  all  of  which 
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bore  his  initials.  It  having  been  proved  that 
the  Initials  on  the  other  four  were  made  by 
him. 

VIII.  Foreign  laws. 

In  considering  the  question  as  to  the  enforce- 
ability of  the  provisions  of  foreign  statutes 
with  reference  to  unstamped  instruments,  it 
would  seem  that  a  distinction  should  be  ob- 
served between  those  provisions  which  merely 
affect  the  remedy  by  excluding  unstamped  In- 
sUuments  from  evidence,  and  those  which  ren- 
der unstamped  instruments  Invalid.  This  dift> 
tinctlon  is  made  by  Alderson,  B.,  in  Bristow  v. 
Sequeville,  6  Excb.  276,  3  Car.  ft  K.  64,  19  L. 
J.  Exch.  N.  S.  289,  14  Jur.  674,  which  held  that 
an  unstamped  receipt  dated  in  a  foreign  coun- 
try was  admissible  notwithstanding  that  under 
the  laws  of  that  country  it  would  be  inadmis- 
sible until  stamped  upon  payment  of  a  penalty. 
Tie  said :  "It  is  very  different  whether  the 
law  makes  a  stamp  necessary  to  the  validity 
of  an  instrument,  or  to  its  admissibility  in  evi- 
dence. ...  If  by  the  law  of  a  foreign 
country  a  document  is  only  inadmissible  for 
want  of  a  stamp  It  Is  a  valid  contract  and  re- 
ceivable in  evidence  in  another  country." 

And  In  CI  egg  v.  Levy,  3  Campb.  166.  and 
Alves  V.  Hodgson,  2  Esp.  528,  7  T.  R.  241,  it 
was  expressly  held  that  if  a  stamp  is  necessary 
under  a  foreign  law  to  render  an  Instrument 
valid  It  cannot  be  received  without  being 
stamped. 

In  James  v.  Catherwood.  3  Dowl.  &  R.  190, 
the  chi^f  Justice  said :  "It  would  be  produc- 
tive of  prodigious  Inconvenience,  if  In  every 
case  In  which  an  Instrument  was  executed  In  a 
foreign  country  we  were  to  receive  in  evidence 
what  the  law  of  that  country  was.  In  order  to 
ascertain  whether  the  Instrument  was  or  was 
not  valid."  As  pointed  out  In  Fant  v.  Miller, 
17  Gratt.  47,  however.  It  did  not  appear  In  that 
case,  and  was  not  alleged,  that  the  Instru- 
ment was  void  under  the  law  of  the  foreign 
country  for  want  of  a  stamp.  And  Pollock,  C. 
R.,  In  Bristow  v.  Dc  Sequeville,  B  Exch.  27.5. 
3  Car.  &  K.  64,  19  L.  J.  Exch.  N.  8.  289.  14 
Jnr.  674.  said  with  reference  to  the  statement 
of  Alderson,  B..  before  alluded  to,  that  the  case 
of  James  v.  Catherwood.  8  Dowl.  A  R.  190, 
was  an  authority  In  point.  The  distinction  Is 
also  clearly  made  In  Fant  v.  Miller.  17  Gratt. 
47,  supra,  which  holds  that  an  instrument  ex- 
ecuted in  another  state,  and  not  stamped  as 
required  by  the  laws  of  that  state,  was  never- 
theless admissible  because  that  law  did  not 
make  the  instrument  Invalid,  but  merely  Inad- 
missible. 

Satterthwalte  v.  Donchty,  44  N.  C.  (Busbee 
Xj.)  314,  59  Am.  Dec.  5.54.  made  the  same  dis- 
tinction between  provisions  rendering  an  un- 
stamped Instrument  Invalid  and  those  render- 
ing It  Inadmissible,  bnt  came  to  a  different 
conclusion  than  the  preceding  case,  with  ref- 
erence to  the  effect  of  the  statute  of  the  sister 
state,  and  therefore  excluded  the  Instrument  in 
question. 

Kohn  V.  The  Renalsance,  5  La.  Ann.  25.  and 
Ludlow  V.  Van  Rensselaer,  1  Johns.  94,  hold, 
in  effect,  that  the  courts  will  not  take  notice 
of,  or  enforce,  the  revenue  laws  of  a  foreign 
country.  It  Is  not  clear  In  either  of  these 
cases  what  the  effect  of  the  omission  of  a  stamp 
Is  under  the  foreign  laws,  but  they  do  not  seem 
to  recognize  any  distinction,  and  the  language 
Is  broad  enoujrh  to  cover  cases  Involving  pro- 
visions invalidating  unstamped  Instruments. 
And  the  doctrine  of  Ludlow  v.  Van  Rensselaer, 
1  Johns.  94.  was  applied  In  Skinner  v.  Tinker, 
34  Barb.  333.  upon  the  assumption  that  the 
Instrument  was  void,  under  the  foreign  iaw» 
for  want  of  a  stamp. 
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The  court  in  Amendlaas  y.  Serna.  40  Tex. 
201,  said  that  It  was  sometimes  held  that  the 
courts  of  one  country  do  not  ordinarily  consider 
themselyes  bound  to  decide  upon  the  effect  of 
the  revenue  laws  of  another,  upon  the  validity 


of  contracts  made  there  and  sought  to  be  en- 
forced by  parties  within  its  Jurisdiction,  but 
said  It  was  not  necessary  to  decide  wheibet 
that  doctrine  applied  to  the  present  case. 

G.  U.  P. 
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V. 

William  F.  DALEY. 
(09  Fed.  Rep.  606.) 

1.  The  borlnar  of  a  -well  -vrlthln  ninety 
da>-B   In   a  <*.ondltIon   precedent   to   the 

continuance  of  an  oil  and  gas  lease  which,  in 
consideration  of  $1,  grants  all  the  oil  and 
gas  In  certain  land,  with  the  privilege  of 
operating  therefor  for  the  term  of  five  years, 
and  as  much  longer  as  oil  or  gas  Is  found  in 
paying  quantities,  not  exceeding  thirty-five 
years  from  date,  with  a  royalty  of  one  sev- 
enth part  or  share  of  the  oil  produced  and 
saved,  but  with  a  proviso  that  a  well  shall 
be  completed  within  ninety  days,  In  default 
of  which  the  lessee  shall  pay  a  forfeiture  of 
$50,  since  the  only  substantial  consideration 
consists  of  the  prospective  royalties. 

a.  No  Judicial  proceeding  Is  necessary 
to  avoid  an  oil  and  iras  lease  for  fail- 
ure to  comply  with  a  condition  precedeut  by 
boring  a  well,  where  the  lease  merely  gives 
the  right  to  the  oil  and  gas,  with  the  privi- 
lege of  operating  therefor  on  the  land,  since 
the  landlord  has  never  been  out  of  posses- 
sion, and  cannot  re-enter  upon  himself. 

■8.  It  Is  matter  of  common  kno-wledare, 
of  which  the  courts  will  take  notice, 
that  oil  and  gas  lie  far  below  the  surface  of 
the  ground  and  may  flow  unrestrained  if  the 
owner  of  adjoining  land  bores  a  well  down 
to  the  strata  which  holds  them,  so  that  they 
may  be  taken  from  the  land  without  any  com- 
pensation. 

(February  6,  1900.) 

APPEAL  by  defendants  from  a  decree  of 
the  Circuit  Court  of  the  United  States 
ior  tie  District  of  West  Virginia  in  favor  of 
complainant  in  a  proceeding  to  restrain  de- 
fendants from  operating  under  an  oil  lease 
and  to  cancel  the  lease  as  a  cloud  on  com- 
plainant's title.     Reversed, 

The  facts  are  stated  in  the  opinion. 

Before  Simonton,  Circuit  Judge,  and  Paul 
and  Brawley,  District  Judges. 

Messrs,  IV.  W.  Van  Winkle  and  B.  BE. 
Ambler,  for  appellants: 

The  decisions  of  the  supreme  court  of  West 
Virginia  as  to  construction  and  effect  of  oil 
leases  will  be  followed  by  the  Federal  courts. 

Foster  v.  Elk  Fork  Oil  d  Oas  Co.  61  U. 
S.  App.  676,  90  Fed.  Rep.  178,  32  C.  C.  A. 
500. 

The  discovery  and  production  of  oil  is  a 
condition  precedent  to  the  continuance  or  the 
vesting  of  a  demise  for  oil  purposes. 


Note. — As  to  forfeiture  of  oil  and  gas  lease, 
see  Evans  v.  Consumers'  Gas  Trust  Co.   (Ind.) 
81  L.  R.  A.  673,  and  note;  and  Steelsmith  v. 
Gartlan  (W.  Va.)  44  L.  R.  A.  107. 
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Tf  at  any  time  the  lessee  has  the  option  to 
operate  or  suspend,  to  hold  on  or  to  drill, 
the  lease  becomes  binding  no  longer  on  the 
lessor,  because  of  want  of  mutuality. 

Steelsmith  v.  Oartlan,  45  W.  Va.  27,  44 
L.  R.  A.  107,  29  S.  E.  978. 

Whenever  the  lessor  has  the  right  to  avoid 
an  oil  lease,  he  may  get  rid  of  it  without  ju- 
dicial proceeding,  but  by  an  unequivocal  elec- 
tion to  treat  it  as  void,  as  by  the  giving  of  a 
new  lease. 

The  lessee  under  the  new  lease  so  given  ia 
entitled  to  operate  and  develop  the  property 
without  molestation. 

Ouffv  V.  Hukill,  34  W.  Va.  49,  8  L.  R.  A. 
759,  li  S.  E.  764. 

Oil  law  favors  the  faithful  driller,  and 
will  not  assist  the  fraud  of  resurrecting  the 
claim  of  an  adventurer  who  lies  by  to  appro- 
priate the  enterprise  of  another. 

Johnston  v.  iStandard  Min.  Co,  148  U.  S. 
360,  37  L.  ed.  480,  13  Sup.  Ct,  Rep.  5So; 
Twin-Lick  Oil  Co,  v.  Marhury,  91  U.  S.  587, 
23  L.  ed.  328. 

Daley  alleges  a  legal  title  to  leasehold, 
and  charges  that  we  are  in  possession.  l*hat 
is  not  a  case  for  equity. 

Frost  V.  Spitley,  121  U.  S.  552,  30  L.  ed. 
1010,  7  Sup.  Ct.  Rep.  1129;  3  Pom.  Eq.  Jur. 
§  139G. 

The  United  States  courts  do  not  entertain 
a  bill  in  equity  to  remove  a  cloud  where  the 
plaintiff  is  out  of  possession. 

Whitehead  v.  Shattuck,  138  U.  S.  146,  34 
L.  ed.  873,  11  Sup.  Ct  Rep.  276;  Read  v. 
Dingess,  8  U.  S.  App.  526,  60  Fed.  Rep.  21,  8 
C.  C.  A.  389;  Rich  v.  Braxton,  158  U.  S.  376, 
39  L.  ed.  1022,  16  Sup.  Ct.  Rep.  1006;  Hard- 
ing V.  Ouice,  42  U.  S.  App.  411,  80  Fed.  Rep. 
162,  25  C.  C.  A.  352. 

Even  where  a  West  Virginia  statute  con- 
fers such  jurisdiction  in  chancery,  or  where 
local  administration  would  permit  such  prac- 
tice, the  Federal  courts  cannot  entertain 
equity  jurisdiction  unless  it  attaches  under 
the  system  of  Federal  jurisprudence. 

First  Nat.  Bank  v.  Prager,  63  U.  S.  App. 
703,  91  Fed.  Rep.  689,  34  C.  C.  A.  61 ;  ffollins 
v.  Brierfield  Coal  d  I,  Co.  150  U.  S.  371,  37 
L.  ed.  113,  14  Sup.  Ct.  Rep.  127;  Scott  v. 
Neely,  140  IT.  S.  106,  35  L.  ed.  358,  11  Sup. 
Ct.  Rep.  712. 

This  court  takes  judicial  notice  of  the  oil 
business,  and  of  the  methods  of  oil  produc- 
tion in  West  Virginia. 

Brown  v.  Spilman,  155  IT.  S.  665,  39  U 
ed.  304,  15  Sup.  Ct.  Rep.  245. 

When  a  lease  is  made  for  oil,  the  landlord 
to  get  a  share  of  what  is  produced,  there  is 
an  implied  covenant  for  diligent  search  and 
operation. 
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Klepjmer  r.  Lemon,  176  P*.  602,  35  Atl. 
109;  Barringer  &  A.  Mines  &  Minings  pp. 
30.  31,  74,  75,  111;  Guify  v.  Hukill,  34  W. 
Va.  49.  8  L.  R.  ^  759,  11  S.  £.  754,  26  Am. 
8t  Rep.  901,  note. 

Perhaps  in  no  other  business  is  prompt 
performance  so  essential  to  the  rights  of  the 
parties,  or  delay  by  one  party  so  likely  to 
prove  injurious  to  the  other. 
Munroe  v.  Armstrong,  96  Pa.  307. 
A  lease  for  the  purpose  of  operating  for 
oil  or  gas  for  a  period  of  five  years,  and  so 
much  longer  as  oil  or  gas  is  found,  on  no 
other  consideration  than  prospective  oil  roy- 
alty and  gas  rental,  vests  no  title  in  the  les- 
see except  the  mere  right  of  exploration ;  but 
the  title  thereto,  both  as  to  the  period  of 
five  years  and  the  time  thereafter,  remains 
inchoate,  and  contingent  on  the  finding  of 
oil  and  gas  in  paying  quantities. 

Steelsmith  v.  Oartlan,  45  W.  V.  27,  44  L. 
R.  A.  107,  29  S.  E.  978 ;  Conrad  v.  Morehead, 
89  N.  C.  31;  Hawkins  v.  Pepper,  117  N.  C. 
407,  23  S.  £.  434;  6  Lawson,  Rights,  Rem.  & 
Pr.  4409;  Indianapolis,  P,  d  C.  R.  Co.  V. 
Hood,  66  Ind.  580;  Petroleum  Co.  v;  Coal, 
Coke  d  Mfg.  Co.  89  Tenn.  381,  18  S.  W.  66. 

The  entire  consideration  of  the  lease  is  to 
eecure  the  oil  to  be  produced,  and  a  nonper- 
formance of  that  purpose  destroys  the  entire 
consideration. 

New  Orleans  v.  Texas  d  P.  R.  Co.  171  U. 
8.  312,  43  L.  ed.  178,  18  Sup.  Ct.  Rep.  875; 
Roberts  v.  Betiman,  45  W.  Va.  143,  30  S.  E. 
95;  Farmers'  Loan  d  T.  Co.  v.  Qalmhurg, 
133  U.  S.  166,  33  L.  ed.  673,  10  Sup.  Ct  Rep. 
316. 

Where  one  party  disregards,  the  other 
may  rescind. 

Davison  v.  Von  Lingen,  113  U.  8.  40,  28 
L.  ed.  885,  6  Sup.  Ct.  Rep.  346;  Shaeffer  v. 
Blair,  149  U.  S.  248,  37  L.  ed.  721,  13  Sup. 
Ct  Rep.  856;  Norrington  v.  Wright,  115  U. 
S.  188.  29  L.  ed.  366,  6  Sup.  Ct.  Rep.  12. 

If  Hodges  and  Daley  had  the  option  to 
operate  after  ninety  days  they  ought  not  to 
have  held  back  until  the  property  had  in- 
creased in  value,  by  reason  of  developments 
they  did  not  elect  to  make,  when  the  whole 
situation  had  changed;  and  this  is  especial- 
ly true  of  oil  properties. 

Johnston  v.  Standard  Min.  Co.  148  U.  8. 
3G0.  37  L.  ed.  480,  13  Sup.  Ct  Rep.  585;  De- 
Hollnr  V.  Hanscomc,  158  U.  S.  216,  39  L.  ed. 
956,  15  Sup.  Ct.  Rep.  816;  McCahe  v.  Mat- 
thavs,  155  U.  S.  650,  39  L.  ed.  256,  15  Sup. 
Ct  Rep.  190. 
Mr.  V.  B.  Arclier,  for  appellee: 
The  unlawful  extraction  of  petroleum  oil 
or  gas  from  land,  they  being  part  of  the 
land,  is  an  act  of  irreparable  injury.  Equity 
will  enjoin  it. 

Cratcford  v.  Ritehey,  43  W.  Va.  252,  27  8. 
E.  220;  Steelsmith  v.  Gartlan,  45  W.  Va.  27, 
44  L.  R.  A.  107,  29  8.  E.  978 ;  Bettman  v. 
Bamess,  42  W.  Va.  433,  36  L.  R.  A.  566,  26 
8.  E.  271. 

The  actual  production  of  the  money  is  not 
required  where  the  party  is  ready  and  will- 
ing to  pay  it,  but  is  prevented  by  the  cred- 
itor's declaring  that  he  will  not  receive  it, 
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or  by  his  making  any  declaration  equivalent 
to  a  refusal  to  accept  it  if  tendered. 

25  Am.  &  Eng.  Enc.  Law,  p.  904. 

Where  in  a  lease  clauses  of  forfeiture  ara 
specified,  it  is  not  to  be  inferred  that  there 
are  any  grounds  of  forfeiture  not  declared  to 
be  such. 

McKnight  v.  Kreutz,  51  Pa.  232;  Harris 
V.  Ohio  Oil  Co.  57  Ohio  St  118,  48  N.  E.  502. 

The  condition  in  this  lease  should  stand 
upon  the  same  basis  as  the  usual  rental 
clause  in  the  ordinay  oil  lease,  where  a 
rental  clause  is  inserted,  but  where  no  ex- 
press condition  of  forfeiture  for  nonpayment 
of  such  rental  has  been  provided.  In  all 
these  cases  the  courts  hold  the  lessee  bound 
to  pay  the  rental. 

Aderhold  v.  Oil  Well  Supply  Co.  158  Pa. 
401,  28  Atl.  22;  McMillan  v.  Philadelphia 
Co.  159  Pa.  142.  28  Atl.  220. 

By  reason  of  the  expressed  forfeiture  of 
$50  for  failure  to  drill  a  well  within  the 
time,  the  lease  must  be  construed  as  though 
no  forfeiture  clause  whatever  were  insert^. 

Quify  V.  Hukill,  34  W.  Va.  49,  8  L.  R.  A. 
759,  11  S.  E.  754;  Schaupp  v.  Hukill,  34  W. 
Va.  375,  12  S.  E.  501 ;  Thomas  v.  Hukill,  34 
W.  Va.  385,  12  S.  E.  522 ;  Hukill  v.  Myers, 
36  W.  Va.  639,  15  8.  E.  151 ;  Hukill  v.  Chuf- 
fey,  37  W.  Va.  425,  16  S.  E.  544;  Bettman  v. 
Harness,  42  W.  Va.  433,  36  L.  R.  A.  566,  26 
S.  E.  271 ;  Crawford  v.  Ritchey,  43  W.  Va. 
252,  27  S.  E.  220;  SteeUmith  v.  Oartlan,  46 
W.  Va.  27,  44  L.  R.  A,  107,  29  8.  E.  978; 
Bamhart  v.  Lockicood,  152  Pa.  82,  25  Atl. 
237 ;  Venture  Oil  Co.  v.  Fretts,  152  Pa.  451, 
25  Atl.  732;  McNish  v.  fif^one,  152  Pa.  457, 
note;  Hooks  v.  Forst,  165  Pa.  238,  30  Atl. 
846;  Bartley  v.  Phillips,  165  Pa.  325,  30 
Atl.  842;  Bartley  v.  Phillips,  179  Pa.  176, 
36  Atl.  217;  Thompson  v.  Christie,  138  Pa. 
230,  11  L.  R.  A.  236,  20  Atl.  934;  Foster  v. 
Elk  Fork  Oil  d  Gas  Co.  61  U.  S.  App.  576,  90 
Fed.  Rep.  178,  32  C.  C.  A.  560. 

When  lessee  Hodges  obtained  the  lease  of 
March  12,  18U7,  he  acquired  the  exclusive 
right  to  search  for  oil  on  the  tract  of  60 
acres  of  land. 

Harris  v.  Ohio  Oil  Co.  57  Ohio  St  118,  48 
N.  E.  502. 

The  lease  did  not  stipulate  for  the  opera- 
tion of  the  well,  and  the  court  cannot  make 
a  better  contract  for  the  plaintilT  than  ha 
made  for  himself. 

Stahl  v.  VanVleck,  53  Ohio  St  136,  41  N. 
E.  35;  Petroleum  Oil  Co.  v.  Coal,  Coke  d 
Mftf.  Co.  89  Tenn.  381,  18  S.  W.  65;  Cahoon 
V.  Bayaud,  123  N.  Y.  298,  25  N.  E.  376; 
Eaton  V.  Allegany  Gas  Co.  122  N.  Y.  416,  26 
N.  E.  981. 

Brawley,  District  Judge,  delivered  the 
opinion  of  the  court: 

This  is  an  appeal  from  the  circuit  court  of 
the  United  States  for  the  district  of  West 
Virginia.  The  appellee  filed  a  bill  in  equity 
alleging  that  one  A.  P.  Hodges  had  obtained 
from  F.  P.  Marshall  a  lease  for  oil  and  gas 
upon  a  certain  tract  of  50  acres  of  land  situ- 
ated in  Ritchie  county,  West  Virginia,  which 
had  been  assigned  to  him,  and  that  subse- 
quetly  said  Marshall  had  leased  the  identical 
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premises  to  J.  J.  and  J.  B.  Huggins;  and  the 
prayer  of  the  bill  was  that  the  said  liug- 
ginses  and  their  associates  should  be  re- 
strained in  prosecuting  the  work  for  develop- 
ing said  leasehold  for  oil,  and  that  a  receiver 
be  appointed  u)  take  possession  of  said  lease- 
hold premises  and  operate  the  same,  and 
that  a  decree  should  be  entered  canceling 
said  lease  as  a  cloud  upon  the  title  of  the 
ap pel  let. 

Marshall  was  an  illiterate  farmer,  the 
owner  in  fee  of  the  tract  of  land  described; 
and  on  March  12,  1897,  he  entered  into  an 
agreement,  under  seal,  of  which  the  sub- 
stantial parts  are  as  follows:  In  considera- 
tion of  one  dollar  paid  by  Hodges,  the  lessee, 
the  lessor  '"does  hereby  grant,  demise,  and 
let  unto  the  said  lessee  all  the  oil  and  gas  in 
and  under  the  following  described  tract  of 
land,  and  also  said  tract  of  land  for  the  pur- 
pose of  operating  thereon  for  oil  and  gas, 
with  the  right  to  use  water  therefrom,  and 
all  rights  and  privileges  necessary  or  con- 
venient for  conducting  said  operations  and 
the  transportation  of  oil  and  gas,  and  waiv- 
ing all  rights  to  claim  or  hold  any  of  the 
property  or  improvements  placed  or  erected 
in  and  upon  said  land  by  the  lessee  as  fix- 
tures or  as  part  of  the  realty." 

Then  follows  the  description  of  the  land. 
The  habendum  clause  is  as  follows:  "To 
have  the  same  unto  and  for  the  use  of  the 
lessee,  his  executors,  administrators,  and  as- 
signs, for  the  term  of  five  years  from  the 
date  thereof,  and  as  much  longer  as  oil  or 
gas  is  found  in  paying  quantities  thereon, 
not  exceeding  the  term  of  thirty-five  years 
from  the  date  thereof;  yielding  and  paying 
to  the  lessor  the  one-seventh  part  or  share 
of  all  the  oil  produced  and  saved  on  the 
premises." 

Then  follows  a  further  description  of  the 
method  of  delivering  the  oil  into  tanks,  and 
a  reservation  of  gas  for  the  personal  use  of 
the  lessor,  and  a  proviso  which  is  in  the  fol- 
lowing terms:  "Provided,  however,  that  a 
well  shall  be  commenced  upon  the  above-de- 
scribed premises  within  thirty,  and  com- 
pleted within  ninety,  days  from  the  date 
hereof;  and,  in  case  of  failure  to  commence 
and  complete  said  well  as  aforesaid,  the 
lessee  shall  pay  to  the  lessor  a  forfeiture  of 
$50." 

This  lease  was  not  recorded  until  April  8, 
1898.  At  the  same  time  was  recorded  an  as- 
signment of  a  half  interest  in  said  lease  by 
Hodges  to  Daley,  dated  April  2,  1897,  and 
acknowledged  on  April  4,  1898,  and  the  as- 
signment of  the  remaining  half  interest, 
tated  April  2,  1898,  and  acknowledged  April 
4,  1898.  The  lease  from  Marshall  to  J.  J. 
And  J.  B.  Huggins  was  executed  November 
6,  1897,  and  recorded  January  31,  1898. 

Much  testimony  was  taken  tending  to 
show  that  at  the  time  of  the  execution  of  the 
lease  Marshall  was  under  the  impression 
that  the  lease  was  only  for  ninety  days,  and 
that  he  believed  that  the  words  "five  years" 
had  been  stricken  from  the  printed  form  of 
the  lease, and  "ninety  days"  written  therein; 
and  in  the  copy  of  the  lease  which  was  given 
to  him  by  Hodges  the  words  "five  years" 
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were  stricken  out,  and  "ninety  days"  sub- 
stituted, but  it  appears  that  the  substitution 
was  not  in  the  handwriting  of  Hodges.  The 
proviso  was  in  the  handwriting  of  Hodges; 
the  remainder  of  the  lease  being  printed, 
with  the  exception  of  some  interlineations. 
There  was  also  testimony  to  the  efiect  that 
Daley  was  a  partner  of  Hodges,  and  that 
Hodges  had  taken  the  lease  for  the  benefit  of 
the  Cairo  Oil  Company,  and  impeaching  the 
bona  fides  of  the  assingment  to  Daley.  The 
conclusions  reached  by  us  do  not  require  the 
determination  of  these  questions,  if,  indeed, 
they  are  properly  before  us.  It  is  undis- 
puted that  nothing  was  done  by  Hodges  to- 
wards boring  the  well.  It  is  clear  from  the 
testimony  that  he  had  no  intention  at  any 
time  to  bore  the  well  within  the  ninety  days 
stipulated,  and  that  he  had  not  the  means 
to  do  so  if  he  had  any  such  intention.  In 
November  following  the  execution  of  the 
lease  to  Hodges,  the  appellants  leased  from 
one  Moore  the  land  adjoining  Marshall's  for 
the  purpose  of  operating  for  oil,  and  began 
to  bore  a  well  within  100  feet  of  Marshall's 
line,  and  about  the  same  time  they  leased 
the  land  of  Marshall  for  the  purpose  of 
operating  for  oil.  At  the  time  they  took 
this  lease  they  had  knowledge  that  Hodges 
had  some  claim  upon  the  land,  and  Marshall 
exhibited  to  them  what  purported  to  be  a 
copy  of  the  Hodges  lease.  In  this  copy,  as 
above  stated,  the  words  "five  years"  had  been 
stricken  out,  and  "ninety  days"  substituted; 
and  after  submitting  the  copy  to  a  lawyer, 
and  being  informed  that  the  lease  had  no 
further  validity,  they  commenced  operations 
upon  the  ^far»hall  land,  and  expended  about 
$3,000  in  the  boring  of  a  well.  About  the 
time  they  struck  pay  sand,  and  after  the  well 
upon  the  Moore  land  was  flowing  oil,  on 
April  15,  1898,  Daley  filed  his  bill  for  in- 
junction. Their  lease  had  been  recorded 
January  31,  and  some  time  between  that 
day  and  the  filing  of  the  bill,  but  after  they 
had  conmionced  operations,  Daley  came  upon 
the  land,  and  informed  them  that  he  had 
some  claim  thereto:  Init  the  Hodges  lease 
and  assignment  to  Daley  was  not  recorded 
until  April  8,  ten  davs  before  the  filing  of 
the  bill. 

The  question  for  decision  is  whether  the 
proviso  in  the  Hodges  lease  constituted  a 
condition  precedent,  and  whether  the  failure 
of  Hodges  to  do  anything  towards  the  bor- 
ing of  the  well  did  not  prevent  the  vesting 
of  any  rights  under  -that  lease.  By  the 
terms  of  that  instrument  the  lessor  granted 
to  the  lessee  all  the  oil  and  gas  in  and  under 
the  land  described,  "and  also  the  said  tract 
of  land  for  the  purpose  of  operating  thereon 
for  oil  and  gas."  By  a  course  of  decisions 
it  is  well  settled  in  West  Virginia  that  a 
lease  of  this  character  is  not  a  grant  of 
property  in  the  oil  or  in  the  land,  but  merely 
a  grant  of  possession  for  the  purpose  of 
searching  for  and  procuring  oil.  The  title 
is  inchoate,  and  for  the  purpose  of  explora- 
tion only  until  the  oil  is  found.  If  it  is  not 
found,  no  estate  vests  in  the  lessee;  and, 
where  the  sole  compensation  to  the  landlord 
Is  a  share  of  what  is  produced,  there  is  al- 
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ways  an  implied  covenant  for  diligent  search 
uid  operation.     There  is,  perhaps,  no  other 
business  in  which  prompt  performance  is  so 
essential  to  the  rights  of  the  parties,  or  de- 
lays so  likely  to  prove  injurious, — no  other 
class  of  contracts  in  which  time  is  so  much 
of  the  essence.     There  is  no  other  branch  of 
mining  where  greater  damage  is  done  by  de- 
lay.   Coal  and  precious  metals  lie  either  in 
horizontal    viens    or    in    pockets.     They  re- 
main where  they  are  until  removed.  Oil  and 
gas  are  the  most  uncertain,  fluctuating,  vola- 
tile, and  fugitive  of  all  mining  properties. 
They  lie  far  below  the  surface,  beyond  the 
control  of  human  will,  and  beyond  the  reach 
of  any  legal  process,  whence  they  may  flow 
unrestrained  if  the  owner  of  adjoining  land 
bores  a  well  down  to  the  strata  which  holds 
them;  and  there  is  no  law  which  can  provide 
ideqiiate,  or  indeed  any,  compensation  for 
such  results.     This  is  a  matter  of  common 
knowledge,  and  "courts  will  generally  take 
notice  of  whatever   ought  to   be  generally 
known  within  the  limits   of   their  jurisdic- 
tion."   Greenl.   Ev.   §   6.     It   furnished  the 
ground  upon  which  the  plaintiff  in  this  case 
asks  the  court,  through  a  receiver,  to  bore 
the  well  which   the   lessee   was   required  to 
bore  within   ninety  days  from  the  date  of 
execution  of  the  instrument  under  which  he 
claims.  The  only  consideration  which  moved 
the  lesfor    to  grant  the  lease  was   the   pro- 
Bpeetive  royalties  from  oil  and  gas,  which 
covijd  come  only  if  the  lessee  complied  with 
the  terms  of  this  proviso  that  required  the 
borinsj  of  a  well ;  for,  while  the  sum  of  $1  is 
technically  a  valuable,  it  is  only  a  nominal, 
conpi  deration.     If    the    contention    of    the 
plaintiff  is  correct,  the  lessee,  Hodges,  or  his 
a^^igns,  could  have  waited  the  full  term  of 
five  years  without  expending  $1  or  moving 
a  band  for  the   development   of   the    leased 
property,  meantime  tying  the  hands  of  the' 
ovner  of  the  land,  forbidding  him  to  make 
arrangement  with  any  other  persons  for  the 
explorations  which  the  lessee  undertook  to 
pke,  and  perhaps  suffering  irreparable  in- 
jury from  the  drainage  of  his  oil  and  gns. 
piis  is  the  contract  which  a  court  of  equity 
is  asked  to  enforce.     It  is  a  short  view  of  the 
ranrre  of  equitable  principles.     There  are  no 
precise  technical    words    which    distinguish 
conditions  precedent  or  subsequent.  Whether 
they  are  one  or  the  other  is  a  matter  of  con- 
stmetion,  to  be  solved  by  ascertaining  the 
intention  of  the  party  creating  the  estate. 
T]:e7   are    not    determined    merely   by    the 
itmcture  of  the  instrument,  or  the  arrange- 
ment    of    the    covenants.     Where    mutual 
covenants  go  to  the  whole  consideration  on 
b<  th  sides,   they  are  mutual   conditions, — 
the  one   precedent    to   the   other.     4  Kent, 
Com.  144.     Where  the  undertaking  on  one 
Bide  is,  in  terms,  a  condition  to  the  stipula- 
tion on  the  other  <that  is,  where  the  con- 
tract provides  for  the  performance  of  some 
set  or  the  happening  of  some  event,  and  the 
o()ii^tion8  of  the  contract  are  made  to  de- 
pend on  such  performance  or  happening), 
the  conditions    are    conditions    precedent. 
The  reason  and  the  sense  of  the  contemplated 
transaction  as  it  must  have  been  understood 


by  the  parties,  and  is  to  be  collected  from 
the  whole  contract,  deteriuiues  whether  this 
is  so  or  not,  or  it  may  be  determined  from 
the  nature  of  the  acts  to  be  done,  and  the  or- 
der in  which  they  must  necessarily  precede 
and  follow  each  other  in  the  progress  of  per- 
formance. But  when  the  act  of  one  is  not 
necessary  to  the  act  of  the  other,  tlioiigh  it 
would  be  convenient,  useful,  or  benelicial, 
yet,  as  the  want  of  it  does  not  prevent  per- 
formance, and  the  loss  and  inconvenience  can 
be  compensated  in  damages,  performance  of 
the  one  is  not  a  condition  precedent  to  per- 
formance by  the  otiier.  The  nonperformance 
on  one  side  must  go  to  the  entire  substance 
of  the  contract  and  to  the  whole  considera- 
tion, so  that  it  may  safely  be  inferred  as  the 
intent  and  just  construction  of  the  contrsfct 
that,  if  the  act  to  be  performed  on  the  one 
side  is  not  done,  there  is  no  consideration 
for  the  stipulation  on  the  other  side.  New 
Orleans  v.  Texas  A  P.  R,  Co.  171  U.  S.  334. 
43  L.  ed.  180,  18  Sup.  Ct.  Rep.  875.  "When 
one  act  is  to  be  done  by  one  party  before 
another  act,  which  is  the  consideration  of  it, 
is  to  l>e  done  by  the  other,  the  covenants 
are  dependent,  and  the  other  is  not  bound 
to  perform  until  the  first  act  has  been  done, 
because  the  first  act  is  a  condition  preced- 
ent to  performance  of  the  other;  and,  in 
all  cases  where  covenants  are  dependent, 
they  are  in  the  nature  of  conditions  preced- 
ent, and  must  be  performed  in  the  order  of 
time  in  which  performance  is  provided  for  in 
the  covenant;  and,  in  determining  whether 
covenants  are  dependent  or  independent,  the 
intention  of  the  parties  and  the  good  sense 
of  the  case  will  be  regarded,  rather  than  the 
technical  sense  of  the  words  used."  Wood, 
Land.  &  T.  5  312. 

In  construing  this  agreement  in  the  light 
of  all  the  facts  surrounding  contracts  of  this 
nature,  and  of  the  considerations  moving  the 
grantor  in  its  execution,  we  have  no  diffi- 
culty in  determining  that  the  boring  of  a 
well  by  the  grantee  was  the  whole  considera- 
tion of  the  lease,  that  nonperformance  went 
to  the  entire  substance  of  the  contract,  that 
the  word  "provided"  is  an  apt  word  of  con- 
dition, that  the  grantee  did  not,  and  at  the 
time  he  procured  the  lease  did  not  intend  to, 
comply  with  the  condition  which  was  a  con- 
dition* precedent  to  the  vesting  of  any  title 
in  the  leased  lands.  In  cases  of  conditions 
precedent,  the  consideration  is  the  perform- 
ance of  the  thing  stipulated  to  be  done,  not 
the  promise. 

But  it  is  contended  by  the  appellee  that  the 
clause  providing  a  forfeit  of  $50  for  failure 
to  bore  the  well  within  ninety  days  provides 
full  compensation  for  failure  to  perform  the 
condition.  As  a  matter  of  fact,  the  $.50  was 
not  paid  or  legally  tendered;  but,  inasmuch 
as  the  grantor  had  declared  a  purpose  not 
to  receive  the  forfeit  money,  it  will  be 
treated  as  if  it  had  been  tendered.  The 
question  whether  a  sum  of  money  stipulated 
to  be  paid  is  a  penalty  or  liquidated  damages 
is  sometimes  difficult  of  determination,  there 
being  no  criterion  of  universal  application. 
It  depends  upon  a  construction  of  the  whole 
instrument,  the  intention  of  the  parties,  the 


824 


Unitiiid  States  Ciucuit  Couut  of  Appeals^ 


Feb., 


nature  of  the  act  to  be  performed,  and  the 
consequences  which  would  naturally  flow 
from  its  nonperformance.  In  many  of  the 
cases  where  oil  leases  have  come  before  the 
courts,  the  doing  of  a  certain  thing,  or  the 

f payment  of  rental  in  lieu  thereof,  is  stipu- 
ated  in  the  contract  in  a  way  that  juatilies 
the  conclusion  that  the  parties  have  provided 
exact  and  just  compensation  by  way  of 
liquidated  damages  for  failure  of  perform- 
ance in  contracts,  where  parties  stipulate  in 
the  alternative,  and  are  free  to  choose.  But 
where  consequences  likely  to  follow  nonper- 
formance are  not  measureable  by  any  exact 
pecuniary  standard,  and  the  probable  dam- 
age is  out  of  all  proportion  to  the  amount 
agreed  to  be  paid,  this  sum  should  be  con- 
B&ered  a  penalty ;  and  such  we  hold  it  to  be 
in  this  case,  where  the  sum  of  $50  is  stated 
to  be  a  forfeiture.  It  is  in  the  nature  of  a 
security  for  the  performance,  and  cannot  be 
held  to  be  liquidated  damages  for  nonper- 
formance. 

In  French  v.  Macale,  2  Dru.  &  W.  274, 
I^ord  St.  Leonard  thus  states  the  doctrine 
which  we  hold  to  be  applicable  here:  "The 
general  rule  of  equity  is  that  if  a  thing  be 
agreed  upon  to  be  done,  though  there  is  a 
penalty  annexed  to  secure  its  performance, 
yet  the  very  thing  itself  must  be  done." 

And  in  Dooley  v.  Watson,  1  Gray,  414, 
Chief  Justice  Shaw  says:  "Courts  of 
equity  have  long  since  overruled  the  doc- 
trine that  a  bond  for  the  payment  of  money, 
conditioned  to  be  void  on  the  conveyance  of 
land,  is  to  be  treated  as  a  mere  agreement 
to  pay  money.  When  the  penalty  appears 
to  be  intended  merely  as  a  security  for  the 
performance  of  the  agreement,  the  principal 
object  of  the  parties  will  be, carried  out." 

If  a  party  can  show  that  he  has  done 
everything  in  his  power,  but  by  unavoidable 
accident,  by  fraud,  surprise,  or  ignorance 
not  wilful,  has  been  prevented  from  execut- 
ing his  covenant  literally,  the  courts  will 
relieve  him,  especially  where  the  case  admits 
of  compensation  for  his  nonperformance,  or 
the  parties  can  be  put  in  the  same  situation 
as  if  the  condition  had  been  performed ;  but 
no  ground  for  equitable  relief  can  be  found 
in  a  case  where  the  party  has  not  only  failed 
to  perform  the  conditions  upon  which  alone 
he  obtained  the  execution  of  the  contract, 
but  where  it  is  also  clear  that  he  never  at 
any  time  intended  to  perform,  or  had  the 
means  to  do  so.  "There  is  no  more  intrinsic 
sanctity  in  stipulations  by  contract  than  in 
other  solemn  acts  of  parties,  which  are  con- 
stantly interfered  with  by  courts  of  equity 
upon  the  broad  ground  of  public  policy,  or 
the  pure  principles  of  natural  justice. 
Where  a  penalty  or  forfeiture  is  designed 
merely  as  a  security  to  enforce  the  principal 
obligation,  it  is  as  much  against  conscience 
to  allow  any  party  to  pervert  it  to  a  differ- 
ent and  oppressive  purpose,  as  it  would  be 
to  allow  him  to  substitute  another  for  the 
principal  obligation."  Story,  Eq.  Jur.  9 
1316. 

The  principles  announced  by  this  court  in 
Poster  V.  Klk  Fork  Oil  d  G^  Co.  61  U.  S. 
App.  576,  32  C.  C.  A.  660,  90  Fed.  Rep.  178, 
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govern  and  sustain  the  conclusion  reftched, 
although  the  precise  point  here  determined 
was  not  involved.  In  that  case  the  demi^ 
was  for  ten  years,  and  there  was  a  coyenant 
that  a  well  should  be  completed  within  oue 
year,  and  in  case  of  failure  the  lessee  was  to 
pay  10  cents  per  acre  per  annum  after  the 
time  for  completing  the  well  as  specified. 
The  lessee  bored  one  well,  which  proved  to 
be  dry,  and  no  further  effort  was  made.  The 
court  says:  "The  completion  of  the  well 
saves  the  penalty.  It  does  not  amount  to  & 
fulfilment  of  the  covenants.  The  consid- 
eration therefore  for  this  lease  was  the  | 
prospective  rents  and  royalties  the  lessor  i 
would  enjoy  if  the  lessee,  by  diligent  search, 
could  find  oil  and  gas  in  paying  quantitiei. ! 
If  the  lease  failed  to  bind  the  lessee  to  dili- 
gent search  for  oil  or  gas,  it  was  without 
consideration,  binding  on  neither  party,  and 
voidable  at  the  pleasure  of  either." 

Numerous  cases  were  cited, — among  them, 
those  from  West  Virginia  which  this  court 
held  to  lay  down  rules  of  property  stating 
the  controlling  doctrine  peculiar  to  mining 
leases  in  that  state,  which  the  Federal 
courts  would  recognize  and  follow.  This  case 
fully  establishes  the  doctrine  that  the  con- 
sideration in  leases  of  this  character  "evi- 
dently and  clearly  contemplates  active 
operations  upon  the  demised  premises,"  acd 
when,  after  one  failure,  no  further  effort  ia 
made,  mere  inaction  on  the  part  of  the  lessee 
may  well  be  construed  an  abandonment  of 
rights  under  his  leases.  The  case  of  Stcd- 
smith  V.  Gartlan,  45  W.  Va.  27,  44  L.  R.  A. 
107,  29  S.  E.  978,  was  cited  to  susUin  these 
conclusions.  That  was  a  lease  to  Knotty 
and  Garber  for  oil  purposes,  providing  cer- 
tain royalties,  with  a  stipulation  that  a  veVi 
should  be  completed  within  one  year;  acd 
the  failure  to  do  so  rendered  the  lease  nuii 
^and  void,  unless  the  lessee  should  pay  25 
cents  per  acre  from  and  after  the  date  stipu- 
lated for  the  completion  of  the  well,  >Ybeii 
such  payment  should  operate  to  extend  tlw 
time  for  five  years.  No  well  was  drilled, 
and  the  lessor,  considering  the  lease  ior- 
feited,  refused  to  accept  the  rent  therefor. 
His  lessee's  executor,  before  the  expiration 
of  five  years,  executed  a  new  lease  to  Gart- 
lan,  February  11,  1895,  which  required  hia 
to  drill  a  well  within  one  month,  with  stipu 
lations  for  the  payment  of  $60  per  month  lor 
any  delay  in  completing  the  well.  The  term 
was  for  five  years,  and  there  was  a  stipula- 
tion that  a  failure  to  comply  with  any  of  i*- 
stipulations  should  render  it  void.  Gan 
Ian  drilled  a  well,  but,  not  finding  oil  or  gij 
in  paying  quantities,  removed  his  derrick 
and  tools,  and  left  the  premises.  The  Iai.<i 
was  leased  in  October,  1896,  to  Steelsmita 
who  forthwith  commenced  operations,  arc 
filed  a  bill  to  cancel  the  Gartlan  lease.  an< 
Knotts  and  Garber  filed  a  cross  bill.  Th< 
court  held  that  there  being  no  provision  f« 
any  further  operations  after  the  first  well 
when  completed,  was  nonproductive,  **tln 
contract  is  at  an  end  as  to  both  parties  ai 
soon  as  such  first  well  is  abondoned  as  ofi 
successful;"  quoting  Venture  Oil  Co,  ^ 
Fretts,  162  Pa.  461,  26  Ati.  732:     "A  vcste 
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tHle  cannot  ordinarily  be  lost  by  abandon- 
meni  in  a  less  time  than  fixed  by  the  stat- 
ute of  limitations,  unless  there  is  satisfact- 
ory proof  of  an  intention  to  abandon.  An  oil 
leasje  stands  on  quite  different  ground.  The 
title  is  inchoate,  and  for  purposes  of  explora- 
tion only  until  oil  is  found.  If  it  is  not 
found,  no  estate  vests  in  the  lessee,  and  his 
title,  whatever  it  is,  ends  when  the  unsuc- 
cessful search  is  abandoned." 

The  lessee  in  that  case  [Steelamith  v. 
Gartlan]  had  complied  with  the  covenant  to 
bore  a  well,  and  the  court  says:  "He  could 
oot  .  .  .  be  compelled  to  put  down  an- 
other well,  and,  he  not  being  bouiidi  the 
lessor  was  not  bound,  either ;  for  the  only 
consideration  left  to  her  was  the  prospec- 
tive oil  royalties  and  gas  rentals,  which  the 
lessee  was  in  position  to  entirely  defeat. 
Contracts  unperformed,  optional  as  to*one 
of  the  parties,  are  optional  as  to  both.'' 

Again:  '^Such  leases  are  construed  most 
etrictly  against  the  lessee,  and  favorable  to 
the  lessor.  .  .  .  When  a  lease  provides 
the  mode,  manner^  and  character  of  search 
to  be  made,  implications  in  regard  thereto 
are  excluded  thereby,  as  repugnant.  And  the 
demise,  for  the  purpose  of  operating  for  oil 
ard  gas  for  the  period  of  five  years,  is  de- 
pendent on  the  discovery  of  oil  and  gas  in 
the  search  provided  for;  and,  if- such  search 
is  unsQccessful,  the  demise  fails  therewith, 
u  such  discovery  is  a  condition  precedent  to 
the  continuance  or  vesting  of  the  demise. 
The  lessee's  title,  being  inchoate  and  con- 
tingent, both  as  to  the  five  years  limit  and 
time  thereafter,  on  the  finding  of  oil  and  gas 
in  paying  quantities,  did  not  become  vested 
by  reason  of  his  putting  down  a  nonproduc- 
tive well." 

While  most  of  the  cases  cited  have  gone 
Bpon  the  ground  of  abandonment,  the  gov- 
err.ing  principle  in  all  oil  leases  of  the  char- 
acter under  consideration  is  that  the  dis- 
eorerr  and  production  of  oil  is  a  condition 
precedent  to  the  continuance  or  vesting  of 
WIT  estate  in  the  demised  premises ;  that  such 
leases  vest  no  present  title  in  the  lessee,  and 
if,  at  any  time,  the  lessee  has  the  option  to 
rj'pend  operations,  the  lease  is  no  longer 
^^^din^  on  the  lessor  because  of  want  of  mu- 
tuality; and,  where  the  only  consideration 
i^  prospective  royalty  to  come  from  explora- 
tion and  development,  failure  to  explore  and 
develop  renders  the  agreement  a  mere  nudum 
pa^tuffit  and  works  a  forfeiture  of  the  lease, 
f''>r  it  is  of  the  very  essence  of  the  contract 
that  work  should  be  done.  And,  the  smaller 
the  tract  of  land,  the  more  imperative  is  the 
need  for  prompt  and  efficient  drilling;  for  oil 
operations  cumber  the  land,  rendering  it  unr 
available  for  agricultural  purposes.  ITie 
landowner  is  entitled  to  his  royalty  as 
promptly  as  it  can  be  had.  The  danger  of 
drainage  from  his  small  holding  is  increased 
by  delay,  and  the  resulting  damage,  not  be- 
lA?  fwsceptible  of  pecuniary  measurement,  is 
th«^refore  not  compensable.  No  such  lease 
should  be  so  construed  as  to  enable  the 
le»ee  who  has  paid  no  consideration  to  hold 
H  merely  for  speculative  purposes,  without 
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doTiUg  what  he  stipulated  to  do,  and  what 
was  clearly  in  the  contemplation  of  the 
lessor  when  he  entered  into  the  agreement.. 
Leaving  out  the  proviso  which  bound  the 
lessee  to  diligent  search  and  development, 
there  is  nothing  in  this  lease  which  bound 
him  to  do  anything  whatever.  The  proof  is 
clear  that  he  never  intended  to  drill  the  well 
wtihin  the  time  stipulated.  This  proviso 
was  written  by  the  lessee  evidently  for  pur- 
poses of  deception.  He  knew  that  the  ob- 
ject of  the  lessor  was  to  secure  diligent 
search  for  oil,  and  he  was  *' keeping  the  word 
of  promise  to  the  ear,  and  breaking  it  to  the 
hope;"  skilfully  turning  it  into  a  mere  spec- 
ulative lease,  binding  the  lessor  and  leav- 
ing himself  jfree.  It  would  be  unconscion- 
able to  hold  the  lessor  bound.  ''Law,  as  a 
science,  would  be  unworthy  of  the  name,  if  it 
did  not,  to  some  extent,  provide  the  means  of 
preventing  the  mischiefs  of  improvidence, 
rashness,  blind  confidence,  and  credulity,  on 
one  side,  and  of  skill,  avarice,  cunning,  and 
a  gross  violation  of  the  principles  of  morals 
and  conscience,  on  the  other."  Story,  Eq. 
Jur.  §  1316. 

In  Twin-Lick  Oil  Co.  v.  Marhury,  91  U.  S. 
593,  23  L.  ed.  331,  the  facts  were,  to  some  ex- 
tent, the  converse  of  those  here;  but  Mr. 
Justice  Miller  comments  on  the  fluctuating 
character  and  value  of  this  class  of  property, 
and  asserts  the  injustice  "of  permitting  one 
holding  the  right  to  assert  an  ownership  in 
such  property  to  voluntarily  await  the  event, 
and  then  decide,  when  the  danger  which  is 
over  has  been  at  the  risk  of  another,  to  come 
in  and  share  the  profit,"  and  referring  to  the 
distinction  between  real  estate,  whose  value 
is  fixed,  says:  "The  class  of  property  here 
considered  is  subject  to  the  most  rapid,  fre- 
quent, and  violent  fluctuations  in  value  of 
anything  known  as  property,  and  requires 
prompt  action  in  all  who  hold  an  option 
whether  they  will  share  its  risks  or  stand 
clear  of  them,  [and  that]  no  dolay  for  the 
purpose  of  enabling  the  defrauded  party  to 
speculate  upon  the  chances  which  the  future 
may  give  him  of  deciding  profitably  to  him- 
self whether  he  will  abide  by  his  bargain  or 
rescind  it,  is  allowed  in  a  court  of  equity." 

In  a  case  like  this  no  judicial  proceeding 
was  necpssary  to  avoid  the  lease.  The  land- 
lord, never  having  been  out  of  possession, 
cannot  re-enter  upon  himself;  and  it  was 
held  in  Ouify  v.  Uukill,  34  W.  Va.  40,  11  S. 
E.  754,  8  L.  R.  A.  759,  and  in  many  other 
cases,  that  any  unequivocally  expressed  elec- 
tion to  avoid,  as  by  giving  a  new  lease, 
avoids  the  one  preceding. 

In  Rorer  Iron  Co.  v.  Trout,  83  Va.  397,  2 
S.  E.  713,  the  court  says:  "No  lease  of  land 
for  a  rent  for  a  return  to  the  landlord  out 
of  the  land  which  passes  can  be  construed  to 
be  intended  to  enable  the  tenant  merely  to 
hold  the  lease  for  purposes  of  speculation, 
without  doing  and  performing  in  connection 
therewith  what  the  lease  contemplated.  Such 
a  construction  would,  indeed,  make  all  such 
contracts  a  snare  for  the  entrapment  and  in- 
jury of  the  unwary  landlord.    A  man  buy- 
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ing  and  paying  for  land  may  do  with  it  as 
he  likes, — work  it  or  let  it  lie  idle.  But  a 
tenant  to  whom  land  passes  for  a  specified 
purpose  has  no  such  discretion;  he  must 
perform  what  he  stipulated  to  do." 

A  recent  author  says:  **The  trend  of  the 
decisions  touching  questions  of  forfeiture 
arising  out  of  oil  and  gas  leases  has  been 
almost  uniformly  in  favor  of  the  lessor. 
Generally  it  is  the  lessee  who  is  favored,  and, 
after  a  substantial  compliance  by  him  with 
the  terms  of  the  contract,  equity  will  not 
regard  a  technical  breach.  But  with  min- 
ing leases  it  is  otherwise.  This  is  due  prin- 
cipally to  the  nature  of  the  business  of  min- 
ing, and  more  especially  oil  mining, — to  the 
temptation  offered  a  slnevvd  operator  to  pur- 
chase at  a  nominal  price  the  right  to  develop 
lands,  the  owner  of  which  is  ignorant  of 
their  real  value,  and  then  to  hold  them  in- 
definitely, neither  working  them  himself, 
nor  permitting  another  to  do  so."  **But  a 
lessee,  where  the  instrument  presents  a  sem- 
blance of  inequity  or  unfairness,  will  find 
that  he  has  a  thorny  road  to  travel  before  a 
court  of  equity  will  sanction  his  claims.'' 
Bryan,  Petroleum,  146. 

We  are  of  opinion,  upon  the  whole  case, 
that  the  exploration  for  and  development  of 
oil  and  gas  was  the  sole  consideration  for 
this  lease;  that  the  proviso  requiring  the 
boring  of  a  well  within  ninety  days  was  a 
condition  precedent  to  the  vesting  of  any  in- 
terest in  the  lessee,  and  that  the  forfeiture 
of  $50  was  intended  merely  as  a  penalty  to 
secure  the  drilling  of  the  well,  and,  if  paid, 
would  have  been  merely  compensation  to  the 
landowner  for  the  right  of  the  lessee  to  pos- 
session during  the  ninety  days,  and  such 
payment  would  not  be  so  far  a  compliance 
with  the  conditions  of  the  lease  as  to  vest 
in  the  lessee  a  title  in  the  leased  premises 
for  the  period  of  five  years;  that  after  the 
expiration  of  ninety  days  from  the  date  of 
the  lease,  there  being  no  provision  therein 
for  any  work  to  be  done  by  the  lessee  in  the 
development  of  the  property,  which  was  the 
sole  consideration  therefor,  the  lessor  had 
the  option  to  avoid  it;  that  the  inaction  of 
the  lessee  during  a  period  of  eight  months, 
while  operations  were  being  commenced  on 
adjoining  land,  calculated  to  drain  the  land 
•f  the  lessor  and  irreparably  injure  him, 
fully  justified  his  avoidance  of  the  lease;  and 
that  the  lease  to  Huggins  and  his  associates 
was  an  unequivocal  declaration  of  his  inten- 
tion to  avoid  it,  and  terminated  any  in- 
choate right  which  Hodges  could  claim 
thereunder. 

The  decree  of  the  Circuit  Court  is  reversed, 
and  the  case  remanded,  with  instructions  to 
restore  the  leased  premises  to  the  appellants, 
and  that  the  receiver  be  directed  to  turn  over 
to  them  any  moneys  in  his  hands  as  the  re- 
sult of  his  operations,  after  deducting  what- 
ever sum  may  have  been  actually  and  neces- 
sarily expended  by  him  in  the  development 
of  the  same,  and  that  the  bill  be  dismissed, 
with  costs. 
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City  of  PONTIAC,  Plff.  in  Err., 

TALBOT  PAVING  COMPANY. 
(94  Fed.  Rep.  65,  36  C.  C.  A.  88.) 

1.  A  general  verdict  for  plaintiff  Is  not 

conclusive  in  the  appellate  court  apon  the 
question  whether  or  not  the  dedantioa 
states  a  cause  of  action. 

2.  A  mnnlclpnl  corporation  Is  not 
liable  to  an  action  for  refnsal  to  pro- 
ceed to  levy  a  nerv  •pedal  aaaeas- 
ntent  to  pay  for  street  Improvements  after 
the  original  one  was  set  aside  for  Irregular- 
ity, under  a  contract  by  which  the  contractor 
agreed  to  look  only  to  such  assessments  for 
hls  compensation  and  to  take  the  risk  of 
their  invalidity,  in  accordance  with  a  statute 
which  expressly  provides  that  the  claim  sha.! 
not  become  a  public  charge  in  any  event,  but 
the  duty,  if  it  exists,  must  be  enforced  bj 
mandomua 

On  rehearing. 

3.  IVlten  a  municipal  corporation  has 
exercised  the  poorer  conferred  by  111. 
Rev.  Stat.  art.  9,  chap.  24,  S  1.  of  prescribing 
the  method  of  payment  for  local  improve- 
ments.  and  the  work  has  been  done,  to  be  I 
paid  for  by  special  assessment,  the  expense  i 
cannot  be  made  a  general  charge  against  the 
city.  , 

(May  19.  1899.) 

EBROR  to  the  Circuit  Court  of  the  United  | 
States  for  the  Southern  Division  of  the 
Northern  District  of  Illinois  to  review  a 
judgment  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  defendant's  j 
refusal  to  order  a. new  assessment  for  the 
expense  of  a  street  pavement  under  a  con- 
tract performed  by  plaintiff.     Reversed. 

Before      Woods     and      JenkinSj    Circuit 
Judges,  and  Seaman^  District  Judge. 

Statement  by  Seaman,  District  Judge: 
Jud£!:ment  is  entered  against  the  city  of 
Pontiac,  plaintiff  in  error  and  defendant  be- 
low, in  an  action  on  the  case,  upon  a  gener- 
al finding  by  the  court  that  the  defendant  is 
guilty,  and  that  plaintiff's  damages  are  as- 
sessed at  the  supj  of  $12,343;  a  trial  by  jury 
being  waived.  The  alleged  cause  of  action, 
as  set  out  in  the  several  counts  of  the  dec- 
laration, is  failure  and  neglect  on  the  pa  it 
of  the  municipal  authorities  to  provide  "for 
a  new  special  tax  assessment"  against  con- 
tiguous property,  to  pay  amounts  earned 
under  a  contract  for  the  paving  and  im- 
provement of  certain  streets  under  the  fol- 
lowing state  of  facts:  On  June  27,  1895. 
an  ordinance  was  adopted  by  the  city  of 
Pontiac  for  the  improvement  of  certain 
streets,  whereby  the  expense  of  street  inter- 
sections was  to  be  paid  by  general  taxation, 
and  '^the  remainder  of  cost  of  said  improve- 
ment should  be  paid  for  by  special  taxation, 
to  be  assessed,  levied,  and  collected  aurainst 
real  estate   abutting  on   the   lines   of    said 


Note. — As  to  agreement  that  assessments 
shall  be  accepted  as  payment  for  public  Izc- 
provement,  and  that  city  shall  not  be  otherwise 
liable,  see  Darber  Asphalt  Paving  Co.  ▼.  Hat- 
risburg  (C.  C.  A.  8d  C.)  29  L.  B.  A.  401. 
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ftreets  so  ordered  to  be  improved,"  in  ac- 
cordance with  the  provisions  of  article  0  of 
chapter  24  of  the  statute  of  the  state  of  Il- 
linois entitled  "An  Act  to  Provide  for  the 
Incorporation  of  Cities  and  Villajjes."  The 
general  act  so  referred  to  declares,  by  S  49  of 
article  9  (1  Starr  &  C.  Anno.  SUt.  (ill.)  2d 
ed.  pp.  777  et  seq.) ,  that  "all  persons  tak- 
ing any  contract  with  the  city  or  villajje, 
and  who  a^ree  to  be  paid  from  special  as- 
sessments, shall  have  no  claim  or  lien  upon 
the  city  or  village  in  any  event,  except  from 
the  collection  of  the  special  assessment  made 
for  the  work  contracted  for."  Section  64  of 
the  same  article  provides  that  vouchers  is- 
sued for  the  work  shall  be  subject  to  like 
condition,  whether  the  holders  are  the  origi- 
nal contractors  or  their  assigns.  Prdfcpcd- 
in^B  were  taken  under  the  ordinance,  the 
fipocia]  tax  assessments  were  made  and  con- 
firmed, and  thereuppn  a  contract  was  en- 
tered into  between  Talbot  Paving  Company, 
tlie  plaintiff  below,  and  the  city  of  Pontiac, 
\>lit*rcby  that  company,  as  the  lowest  bidder, 
undertook  to  "furnish  all  labor  and  material 
for  the  construction  of  said  local  improve- 
ment" for  the  aggregate  sum  of  $15,108.90, 
to  lie  paid  when  completed  and  accepted, — 
*iind  when  the  special  tax  levied  under 
said  ordinance,  or  any  special  tax  which 
shall  thereafter* be  levied  by  said  city,  upon 
the  property  contiguous  to  said  improve- 
ment, should  be  collected,"  and  also  when 
tlie  general  tax  provided  for  the  cost  of 
street  intersections  was  collected;  and  the 
wntr«ct  further  provides,  in  express  terms, 
that  "they  shall  make  no  claims  against  said 
city,  in  any  event,  except  from  the  collec- 
tions" so  referred  to.  and  that  the  contract- 
ors "take  all  risk  of  the  invalidity  of  any 
such  special  tax."  The  work  was  performed 
by  the  contractor  and  accepted  by  the  city, 
but  payment  waa  not  made,  except  for  the 
cost  of  the  intersections  raised  by  general 
U\.  and  portions  of  the  special  assrssments 
which  were  paid  in  by  certain  property  own- 
ers. The  ba'nnce  thus  left  unpaid  was  $10.- 
507.33.  for  wh'ch  "lo'cal- improvement  vouch- 
erh"  wore  issued,  reciting  that  they  were  to 
be  na^d  out  of  the  special  asaossmenta  when 
cnllret^d.  i»nd  that  the  city  was  exempt  from 
other  liability.  The  dpc^aration  states  thnt 
thefnilnrf  to  collect  the  spec'al  taxes  in  the 
f>r.«?t  instance  arose  out  of  the  prosecut'on 
by  lot/>WT»pr8  of  an  anneal  in  the  supreme 
conrt  of  fliA  state.  wh»ch  resulted  in  a  indor- 
nient  "holdincr  the  said  ordinance  providing 
fr>r  P«i5d  sppoinl  tax  assessment  invalid. 
th«»rpbv  renderin*"  it  imnosaibV.  under  said 
ordinance,  to  collect  said  special  tax  from 
?aid  prnnertv  to  pay  the  balance  due  the 
pijiintifT/'  JirttfUord  v.  Pontiac,  lft.5  Til. 
012,  4r,  N.  E.  794.  IS  cited  in  the  bnVfft  as 
the  r»«c«  nn  roferred  to.  After  this  dec'sinn. 
th»»  Tnlhot  Pa  vine  Compnnv.  presented  its 
petition  to  the  city  council  for  th*»  adoption 
of  a  supplemental  ordinance  "for  the  ass^ss- 
wpnt  of  a  special  tax  upon  the  property  con- 
tisnous  to  said  improvement"  to  pay  the 
balance  due.  but  the  city  council  failed  to 
irake  provision  to  that  end,  and  the  action 
re^ts  upon  the  allegation  of  negligence  and 
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wilful  refusal  on  that  behalf.  The  defend- 
ant demurred  to  the  declaration,  stating 
several  grounds,  but  the  demurrer  was  over- 
ruled, and  the  defendant,  being  required  to 
plead  in?<tanter,  tiled  its  plea  of  not  guilty, 
and  trial  before  the  court  proceeded  upon 
the  merits. 

Measra.  F.  W.  Winkler  and  A.  G.  Nor- 
ton, for  plaintiff  in  error: 

The  defendant  in  error  knew  what  the 
contract  contained,  and  was  bound  to  know 
that,  by  the  statute,  the  contracting  powera 
of  the  city  were  limited,  and  that  its  liabili- 
ty under  such  contract  was  limitrd. 

Fletcher  v.  Oshkosh,  18  Wis.  229;  Hall  v. 
Chippctca  Falls,  47  Wis.  207,  2  N.  W.  279; 
l/elltfT  y.  yfihraukee,  90  Wis.  134,  70  N.  W. 
nil;  Btllevieio  v.  Hohn,  82  Ky.  1:  Central 
Covinqton  v.  Vr^eighans,  19  Ky.  L.  Rep.  1979, 
44  S.  W.  985. 

A  person  contracting  with  a  city  for  the 
improvement  of  a  street  in  such  city  is 
bound  to  take  notice  of  the  provisions  of  the 
law  regulating  such  improvements,  and 
must  also  ascertain  whether  the  common 
council  has  so  conducted  the  letting  as  to 
render  the  property  owners  liable  for  the  im- 
provement. 

Johnson  v.  IndianapoliSy  IC  Ind.  227; 
yew  Albany  v.  Sweeney,  13  Ind.  245;  Quill 
V.  Indianapolis,  124  Ind.  292,  7  L.  R.  A.  031, 
23  N.  E.  788;  Montgomery  County  Comra. 
V.  Fullen,  111  Ind.  410.  12  N.  E.  2!)8:  Porter 
V.  'liplon,  141  Ind.  347,  40  N.  E.  802;  Sec- 
ond Nat.  Bank  v.  Lansinq,  25  Mich.  207; 
Goodrich  v.  Detroit,  12  Mich.  279;  Saxton 
V.  St.  Joseph,  00  Mo.  153;  Paret  v.  Ba^/onne, 
40  N.  J.  L.  333;  Byrne  v.  East  Can  oil,  45 
I^.  Ann.  302,  12  So.  621. 

The  contractor's  only  remedy  is  by  man- 
damus, and  in  this  state  the  statute  express- 
ly gives  him  that  remedy. 

1  Dill.  Mun.  Corp.  S  482;  Elliott.  Roads  ft 
Streets,  pp.  436,  437 ;  2  Reach,  Modern  Law 
of  Contracts,  ?  1191;  People  ex  rcl.  Ready 
V.  Syracuse,  144  N.  Y.  03,  38  N.  E.  1000; 
People  ex  rel.  McLean  v.  Floqq,  40  N.  Y. 
401;  Frecport  Street  R.  Co.  v.  Frecport,  151 
Til.  451,  38  N.  E.  137;  Rcock  v.  Kcirark,  .33 
N.  J.  L.  129;  Qreencastle  v.  AlUm,  43  Ind. 
347;  Orecifield  v.  State  ex  rel.  Moore,  113 
Ind.  507,  15  N.  E.  241;  Wren  v.  InUannno- 
lis,  96  Ind.  206;  State  ex  rel.  ffrmcn  v.  Bal- 
lard, 10  Wash.  418.  47  Pnc.  970;  Peterson 
V.  Manistee,  30  Mich.  8;  Bart  Tirp.  v.  Oce- 
ana County,  44  Mich.  417.  0  N.  W.  8f^3; 
Slate  er  rel.  TJiatt  v.  Keokuk,  9  Towa,  438; 
Shoolbred  v.  Charleston.  2  Rny.  03. 

An  nsscfisment  levied  under  an  invalid 
ordinance  is  no  better  than  one  levied  with- 
out any  ordinance.  If  an  asspssment  was 
Ipxicd  and  the  improvement  ni.ade  when 
there  w.is  no  ordinance,  no  ordinance  couM 
afterward  be  passed  and  a  valid  assessment 
levied  tliereundpr. 

Carlvlc  V.  Clinton  County,  140  W.  512, 
30  N.  E.  782;  Fast  St.  Louis  v.  Albrecht, 
150  111.  506,  37  N.  E.  934. 

On  petition  for  rehearing. 

Cities  have  been  heM  not  Hnlilp  boon  use  of 
the  failure  or  neglect  of  the  city  council. 
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Oermafi- American  Sa/v.  Bcmk  v.  Spokatus, 
17  Wash.  315,  38  L.  R.  A.  269,  49  Pac.  642; 
GreencastU  v.  Allen,  43  Ind.  347;  Johnson 
V.  IndiannpoLis,  16  Ind.  227;  Whalen  v.  Lo- 
Croaae,  16  Wis.  271;  Htate  ea  rel.  Eiatt  v. 
Keokuk,  9  Iowa,  438;  ^orthxoeatem  Lum- 
ber Co,  V.  Aberdeen,  20  Wash.  102,  64  Pac. 
935. 

Mr,  W.  T.  Whitins  for  defendant  in  er- 
ror. 

Seaman,  District  Judge,  delivered  the 
opinion  of  the  court:     ' 

The  general  finding  by  the  court  clearly 
determines  all  issues  of  fact.  Fourth  "Nat, 
Bank  v.  Belleville,  63  U.  S.  App.  628,  83  Fed. 
Rep.  676,  27  C.  C.  A.  674,  and  oaaes  cited. 
But  it  is  not  conclusive  on  all  the  questions 
involved,  as  contended  on  behalf  of  the  de- 
fendant in  error.  Its  utmost  effect  is  to 
.  limit  the  inquiry  on  review  "to  the  suflS- 
ciency  of  the  complaint  and  of  the  rulings, 
if  any  be  preserved,  on  questions  of  law  aris- 
ing during  the  trial."//e/iHen  v.  Dickson,  14S 
U.  S.  71,  72,  37  L.  ed.  373,  13  Sup.  Ct.  Rep. 
481.  In  the  case  of  general  verdict  on  a 
trial  by  jury,  the  finding  establishes  all  the 
material  facts  which  are  alleged  in  the  dec- 
laration. If,  however,  the  declaration  on 
which  either  verdict  or  finding  must  rest 
"fails  to  state  a  cause  of  action,  and  clearly 
shows  that  upon  the  case  as  stated  the  plain- 
tiff cannot  recover,"  the  error  is  not  cured 
by  verdict,  and  is  not  vraived  by  answering 
and  proceeding  to  trial  after  the  demurrer  is 
overruled.  Teal  v.  Walker,  111  U.  S.  242, 
246,  28  L.  ed.  415,  417,  4  Sup.  Ct.  Rep.  420. 
In  such  case,  there  is  no  foundation  for  the 
judgment,  and  that  inquiry  is  clearly  pre- 
sented for  review  on  this  record.  Whether 
considered  as  raised  by  the  demurrer,  or  up- 
on the  objections  and  exceptions  covering  all 
the  testimony  to  support  the  declaration,  or 
upon  the  facts  stated  and  found,  is  not  ma- 
terial. 

The  defendant  in  error  entered  upon  the 
performance  of  its  contract  for  the  street  im- 
provement under  the  express  statutory  pro- 
vision that  payment  could  be  made  solely 
out  of  special  assessments  against  property 
abutting  on  the  improvement,  and  that  the 
contractor  should  "have  no  lien  or  claim  up- 
on the  city  ...  in  any  event,  except 
from  the  collection  of  the  special  assess- 
ments made  for  the  work  contracted  for." 
The  ordinance  by  which  the  paving  in  ques- 
tion was  authorized  and  let  expressly  re- 
ferred to  this  statute;  this  condition  of  pay- 
ment was  clearly  stipulated  both  in  the  con- 
tract and  in  the  vouchers,  which  were  final- 
ly issued  and  accepted  for  the  unpaid  instal- 
ments in  controversy;  and  the  contract  fur- 
ther provided  that  the  contractor  "shall  take 
all  risk  of  the  invalidity  of  any  such  special 
tax,  the  said  city  not  to  be  liable  in  any 
event  by  reason  of  the  invalidity  of  said  spe- 
cial tax  assessment,  or  any  of  them,  or  of 
the  proceedings  thereon,  but  only  for  fail- 
ure to  collect  the  same,  the  same  being  col- 
lectible in  law."  Proceedings  were  taken, 
and  the  special  assessments  were  made,  but 
on  appeal  by  lotowners  it  was  held  by  the 
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supreme  court  that  the  ordinance  was  in- 
valid by  reason  of  provisions  which  commit- 
ted to  the  city  engineer  an  unauthorized  dis- 
cretion relative  to  the  improvement,  and  the 
assessments  were  set  aside.  As  the  neces- 
sary result  of  this  adjudication,  which  in- 
volved the  entire  amount  unpaid  on  the  con- 
tract, the  assessments  were  not  collected  and 
tlie  vouchers  were  not  paid.  The  city  coun- 
cil has  since  refused  to  take  action  for  a 
new  special  assessment  to  charge  the  defi- 
ciency against  tl\e  abutting  property;  and 
it  is  urged,  in  defense  of  such  nonaction, 
that  its  power  is  exhausted,  and  that  no 
such  assi'ssnient  can  be  made,  under  the  de- 
cision referred  to.  Whetlier  the  power  sub- 
sisted in  the  city  council  to  provide  for  a  re- 
asses«nient  notwithstanding  the  defect  in  the 
original  ordinance  appears  to  have  been  the 
main  subject  of  controversy  in  the  trial 
court;  and,  for  the  purposes  of  the  present 
inquiry,  it  is  assumed  thkt  the  decision  there 
in  favor  of  the  power  is  not  only  in  accord 
with  justice,  but  is  sustained  as  well  by  in- 
terpretations placed  upon  the  statute  by  the 
supreme  court.  On  that  assumption  the 
duty  of  the  city  is  manifest  to  proceed 
promptly  in  the  exercise  of  its  power  to  as- 
sess and  collect  the  unpaid  amounts,  and 
such  duty  can  be  enforced  by  mandamus,  if 
remedies  at  law  are  not  adeqjiate  for  the  ad- 
justment of  all  rights. 

The  statute  which  c<Mifer8  authority  for 
making  the  improvement  in  question  impera- 
tively requires  that  the  expense,  aside  from 
street  intersections,  shall  oe  borne  by  the 
abutting  property,  through  special  assess- 
ment, and  shall  not  become  a  public  charge 
"in  any  event."  The  provision  is  of  general 
application  to  cities  and  villages  in  the  state 
of  Illinois,  and  is  in  accord  with  a  rule  of 
public  policy  which  is  common  in  municipal 
charters  and  is  upheld  by  judicial  authori- 
ty. If,  however,  the  contractor  who  per- 
form.s  work  so  authorized,  has  the  right  to 
recover  the  contract  price  against  the  muni- 
cipality, by  way  of  damages,  in  the  event  of 
neglect  or'  refusal  on  the  part  of  the  public 
odlcers  to  perform  their  duty  in  enforcing 
the  special  assessments,  the  way  is  clearly 
open  to  evade  and  nullify  the  legislative  pur- 
pose. By  their  conduct,— either  through 
negligence,  ignorance,  or  collusion, — ^the  city 
council  or  officers  may  impose  upon  the  pub- 
lic the  expense  of  the  improvement,  in  des- 
pite of  the  statute  which  declares  it  a  spe- 
cial benefit,  to  be  paid  exclusively  by  abut- 
ting lotowners.  Indeed,  if  this  judgment  is 
sustainable,  it  so  operates  in  the  present 
case,  as  no  provision  appears  for  collecting 
the  amount  ef  such  recovery  by  a  supple- 
mental special  assessment  against  the  lot- 
owners.  On  the  other  hand,  a  complete  rem- 
edy is  clearly  open  to  the  contractor,  by  a 
proceeding  in  the  proper  forum,  to  ascertain 
the  power,  and  thereupon  enforce  the  minift- 
terial  duty  to  make  the  new  assessment  in 
obedience  to  the  statute  and  violating  none 
of  its  provisions. 

The  contention,  however,  on  behalf  of  the 
defendant  in  error,  is  predicated  on  the  duty 
which  is  imposed  by  law  upon  the  munia* 
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pality  to  make  provision  for  the  special  as- 
sessment, and  on  the  general  doctrine,  held 
in  a  line  of  authorities  and  well  recognized 
in  Illinois,  of  municipal  liability  for  failure 
or  neglect  on  the  part  of  its  officers  to  dis- 
charge   the    public    duty.      The    question 
whether  this  doctrine  applies  u>  any  case 
"where  the  expense  of  making  a  local  im- 
provement is  not  to  be  raised  by  a  general 
tax,  but  solely  upon  the  property  benefited," 
to  the  extent  of  furnishing  the  contractor 
a  right  to  recover  his  compensation  in  an  ac- 
tion against  the  corporation  founded  on  its 
failure  to  make  the  necessary  assessment, 
has  given  rise  to  decisions  which  are  not  in 
accord   in  the  various  jurisdictions.     In   1 
1)111.  Mun.  Corp.   4th  ed.   §   482,  numerous 
cases  are  collated  in  a  note,  and  the  learned 
author    well    remarks    in    the    text:     "The 
ri?ht  to  a  general  judgment  should,  in  our 
opinion,  be  limited,  in  any  event,  to  cases 
where  the  corporation  can  afterwards  reim- 
burse   itself    by    an  assessment;    for   why 
should  all  be  taxed  for  the  failure  of  the 
council  to  do  its  duty  in  a  case  where  the 
fontraetor  has  a  plain  remedy,  by  manda- 
mus, to  compel  the  council  to  make  the  nec- 
esjtary  assessment,  and  proceed  in  the  collec- 
tion thereof   with  the  requisite  dili'^ence." 
But  examination  of  the  cases  there  noted  as 
faTorine  the  general  recovery,  and  as  well 
those  cited  in  the  brief  of  counsel  in  support 
of  this  judgment,  reveals  no  instance  of  such 
allowance  in  the  face  of  a  statute  expressly 
prohibiting  the  payment  or  collection  as  a 
public  charge  in  any  event,  and  the  extreme 
view  of  liability  held  in  the  two  leading  cita- 
tions (HeiUy  v.  Albany,  112  N.  Y.  30,  42,  10 
N.   E.    508,    and    Commercial  Nat.  Bank  v. 
PortUiTid,  24  Or.   188,  33  Pac.  532)    would 
inerelr  disregard  the  contract  stipulations, 
and  not  affect  a  case  so  limited  by  statute. 
In  PeopU  ex  rel.  Ready  v.  Syracuse,  144  N. 
Y.  63.  CO.  38  N.  E.  lOOG,  the  New  York  court 
of  appeals  appears  to  disapprove  the  doc- 
trine of  Rcilly  v.  Albany.  112  N.  Y.  30,  42, 
ION.  E.  508,  holding  that  no  action  is  main- 
tainable against  the  city,  even  in  such  caae, 
for  the  f.ailure  to  make  an  assessment,  but 
the  ''proper  remedy  niis  to  compel,  by  man- 
damus, the  ofllcers  of  th'e  city  having  the 
matter  in  charge  to  proceed  with  tlieir  du- 
tifs  as  required  by  law." 

However  the  concensus  or  weight  of  au- 
thority shall  ultimately  determine  the  rem- 
edy of  the  contractor  for  local  improve- 
ment«.  where  the  statute  authorizes  pay- 
ment by  special  assessment,  but  is  merely 
directory  in  its  terms  to  that  end,  or  where 
the  collection  is  limited  by  ordinance  or  con- 
tract to  such  assessments,  and  the  authoi^i- 
ties  fail  to  provide  for  or  to  carry  out  the 
a^ssessment,  we  are  clearly  of  opinion  that 
no  general  doctrine  of  municipal  liability 
for  mere  nonfeasance  in  the  failure  or  neg- 
lect of  council  or  officers  to  perform  a  duty 
of  the  municipality  can  be  extended  to  over- 
ride per  9€  the  inhibitions  expressed  in  this 
statute,  and  that  the  contractor  must  pro- 
ceed by  mandamus  to  enforce  his  claim. 
The  decisions  in  support  of  this  view  are 
well  considered,  and  apparently  without  con- 
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flict,  and  the  following  are  leading  and  per- 
tinent examples:  Fletcher  v.  Oshkoah,  IS 
Wis.  229;  Greencastle  v.  Allen,  43  Ind.  347; 
Goodrich  v.  Detroit,  12  Mich.  279;  Reoch  v. 
Neioark,  33  N.  J.  L.  129;  People  ew  reL 
Ready  v.  Syracuse,  144  N.  Y.  63,  38  N.  E. 
1006.  See  also  Elliott,  Roads  &  Streets,  436, 
and  note;  Beach,  Modern  Law  of  Contracts, 
§  1191.  In  Fletcher  v.  Oahkosh,  18  Wis. 
229,  Mr.  Justice  Paine,  speaking  for  the 
court  in  reference  to  a  case  which  is  prac- 
tically identical,  says:  "Now,  in  the  faco 
of  this  provision,  which  says  that  the  city 
shall  in  no  event  be  liable,  we  are  asked  to 
hold  that  if  the  money  is  not  collected  in  a 
reasonable  time,  in  the  mode  which  is  pro- 
vided, the  city  shall  be  liable.  .  .  .  We 
know  of  no  rule  of  construction,  and  cer- 
tainly the  counsel  cited  no  case,  that  could 
justify  a  court  in  thus  overriding  a  plain 
provision  of  law.  Whoever  contracts  for 
this  kind  of  work,  or  deals  in  these  certifi- 
cates, uuder  such  a  charter,  takes  the  risk 
of  collecting  his  money  in  the  manner  pro- 
vided, with  a  right  to  resort  to  the  appro- 
priate remedy  to  compel  the  officers  to  whom 
it  is  intrusted  to  discharge  their  duties,  and 
he  cannot  come  into  a  court  and  ask  to  hold 
the  city  liable,  in  the  teeth  of  a  provision 
which  informed  him  at  the  outset  that  the 
city  should,  in  no  event,  be  liable.'' 

So  considered,  support  cannot  be  found  for 
the  judgment  under  the  general  authorities, 
and  no  foundation  remains  unless  the  cases 
cited  by  counsel  sustain  the  further  conten- 
tion that  a  rule  of  decision  prevails  in  the 
state  of  Illinois  which  establishes  the  pri- 
mary liability  of  the  municipality  in  such 
contingency  through  the  failure  to  make  the 
special  assessment.  The  decisions  invoked 
in  that  view  are  Clayburgh  v.  Chicago,  25 
111.  535,  79  Am.  Dec.  346,  and  Foster  v. 
Alton,  173  111.  587,  51  N.  E.  76;  but  in  the 
first-mentioned  case  no  statute  was  involved 
which  forbade  liability  in  any  event  on  the 
part  of  the  city,  and  in  neither  case  was  any 
rule  of  liability  adopted  which  can  be 
brought  into  the  present  statute,  by  way  of 
construction,  to  sanction  an  inhibited  re- 
covery. In  Clayburgh  v.  Chicago,  25  111. 
535,  79  Am.  Dec.  346,  the  question  was  of  a 
difTerent  nature,  and  not  within  the  statute. 
An  action  on  the  case  was  sustained  in  fa- 
vor of  a  lotowner  to  recover  of  the  city  dam- 
ages arising  out  of  the  taking  of  his  proper- 
ty for  public  use  in  opening  a  street.  The 
law  provided  for  an  as»*cssment  of  benefits 
and  danmges  to  that  end,  the  property  was 
appropriated  and  the  damages  asc»»rtaine.l, 
but  there  was  a  refusal  to  enforce  collection 
of  the  assessment.  The  terms  of  the  stat- 
ute are  not  stated,  but.  clearly,  the  remedy 
for  compensation  in  such  a  case  is  not  appli- 
cable, in  any  view,  to  a  contractor,  under  the 
present  statute.  In  Foster  v.  Alton,  173  111. 
587,  51  N.  E.  76,  however,  the  same  statute 
and  like  conditions  as  in  the  case  at  bar 
were  present,  except  that  suit  was  com- 
menced by  the  contractor  after  he  had  peti- 
tioned for  a  reassessment,  and  before  an  or- 
dinance could  be  adopted  for  that  purpose; 
the  action  being  based  on  the  ground  that 
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the  city  "liad  exhausted  its  power,  and  could 
not  make  a  reassessment,  as  it  had  agreed 
to  do,  and  that  it  was  therefore  liable  for 
the  balance,  to  be  paid  by  general  taxation 
or  out  of  the  general  fund."  The  decision 
of  the  supreme  court  denies  the  right  of  ac- 
tion, and  is  based  solely  upon  the  ground 
that  a  reassessment  could  be  made  for  the 
collection;  and,  so  far  as  it  furnishes  light, 
the  ruling  is  distinctly  adverse  to  recovery 
here,  and  appears  to  have  been  misappre- 
iiended  by  counsel.  It  is  cited  in  the  argu- 
ment submitted  on  behalf  of  the  defendant 
in  error  as  stating  in  the  opinion  of  the 
court:  "This  action  cannot  be  maintained 
except  upon  the  refusal  or  neglect  of  appel- 
lant to  levy  a  reassessment,  which  is  not 
claimed."  This  remark  appears  in  the  re- 
cital of  facts  only,  and  as  a  quotation  from 
the  findings  of  the  appellate  court  of  a  rea- 
son for  not  remanding  the  cause.  It  is 
neither  approved  in  the  opinion,  nor  referred 
to  as  influencing  the  decision;  nor  could  the 
excerpt  have  the  force  of  a  binding  decision, 
if  it  were  approved. 

No  ground  appearing  to  authorize  the  re- 
covery against  the  plaintiff  in  error,  the 
jvdgmrnt  is  reversed ^  with  direction  to  sus^ 
tain  the  demurrer  to  the  declaration, 

A  petition  for  rehearing  having  been  filed. 
Seaman,  District  Judge,  on  October  3, 
1809,  handed  down  the  following  response: 

The  argument  for  rehearing  rests  upon  a 
provision  of  the  Revised  Statutes  of  Illinois, 
not  pieviously  called  to  attention,  found  in 
I  1,  art.  9,  chap.  24  (1  Starr  &  C.  Anno. 
SUt.  (111.)  2d  ed.  [art.  9,  H  117]  p.  736), 
which  reads  as  follows: 

*'T}mt  the  corporate  authorities  of  cities 
and  villages  are  hereby  vested  with  power  to 
make  local  improvements  by  special  assess- 
n»ent  or  by  special  taxation,  or  both,  of  cou- 
ti.a:uous  property,  or  general  taxation,  or 
otherwise,  as  they  shall  by  ordinance  pre- 
scribe." 

In  the  liprht  of  this  provision,  it  is  clear 
that  authority  is  conferred  upon  the  munici- 
pality, when  a  local  improvement  is  or- 
dered, to  determine,  in  reference  to  its  na- 
ture, whether  the  expense  shall  be  paid  by 
special  awsessment,  by  general  taxation,  or 
by  hoth  methods :  and  that  the  remark  in  the 
opinion,  as  handed  down,  that  the  statute 
"imperntively  requires  that  the  expense, 
nsidp  fioin  street  intersections,  shall  be  borne 
by  the  nbuttinsr  property,"  must  be  qualified 
accordingly.  Improvements  which  are  claa- 
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sified  as  '*'  local"  are  of  various  kinds,  masy 
of  them  not  proper  subjects  for  special  as- 
setisment ;  and  by  this  statute  the  city  coun- 
cil is  vested  with  the  power  and  the  duty  to 
determine  the  classification  of  the  improve- 
ment, and  establish  by  ordinance  the  appro- 
priate method  of  defraying  the  expense.  As 
stated  in  Morgan  Park  v.  Wiswaiij  155  111. 
202,  207,  40  N.  E.  611,  612:  "The  improve- 
ment being  in  truth  and  in  fact  a  local  im- 
provement, the  decision  of  the  municipal  au- 
thorities is  final,  when  they  adopt  one  or  an- 
other of  the  modes  prescribed  by  law  for  the 
purpose  of  raising  funds  for  it."  The  pow- 
er is  ^'devolved  upon  the  city  council  alone, 
and  not  upon  the  courts."  See  also  Light- 
nci'  v.  Peoria,  150  111.  80,  87,  37  N.  E.  09; 
Pagan  v.  Chicago,  84  111.  227. 

The  improvement  in  question  was  of  the 
class  generally  ^recognized  as  a  charge  upon 
abutting  property,  was  so  determined  by  the 
city  council,  and  the  contract  under  which 
the  work  was  performed  so  provided.  Sec- 
tion 49  of  the  same  article  declares:  "All 
persons  taking  any  contracts  with  the  city 
or  village,  and  who  agree  to  be  paid  from 
special  assessments,  shall  have  no  claim  or 
lien  upon  the  city  or  village  in  any  evcut, 
except  from  the  collections  of  the  special  as- 
sessments made  for  the  work  contracted 
for."  1  Starr  &  C.  Anno.  Stat.  2d  ed.  [art. 
9,  H  165]  p.  777. 

Section  64  establishes  the  same  rule  for 
claimants  accepting  or  holding  vouchers. 
Id.  p.  784. 

The  expressions  in  the  opinion  have  ref* 
erence  to  these  provisions,  which  are  dis- 
tinctly applicable  here,  and  inhibit  recov- 
ery in  this  action.  The  power  so  delegated 
to  the  corporate  authorities  can  be  exercised 
only  for  the  object  and  in  the  manner  pre- 
scribed. When  it  is  exercised,  and  the  work 
is  performed,  the  latter  provisions  are  con- 
trolling. If  the  assessment  is  "annulled  by 
the  city  council,"  or  "set  aside  by  any 
court,"  the  common  council  is  empowered  by 
§  46  to  provide  for  a  new  assessment;  and, 
"when  the  original  ordinance  proves  defect- 
ive and  insuflTicient  to  support  an  assess- 
ment," the  defect. may  be  cured  by  amend- 
ment or  supplemental  ordinance  and  reas- 
sessment. East  8t.  Louis  v.  Albrecht,  150 
111.  506,  512,  37  N.  E.  934.  Such  is  the  ex- 
clusive course  open  to  this  contractor,  and 
niandamus  is  the  sole  remedy. 

Rehearing  is  denied. 
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1.  A  cltT  ft>  not  liable  for  a  Bvlsance 
created  l»y  tlie  pollatlon  of  a  stream 

by  its  emptoyees  and  chain  gang  while  oper- 
ating a  rock  quarry  outside  the  limits  of  the 
city,  which  its  charter  gives  no  authority  to 
operate,  unless  it  is  implied  from  certain  pro- 
risions  which  expressly  include  a  denial  of 
liability  for  the  failure  to  exercise,  or  the  Im- 
proijer  exercise  of,  the  powers  thereby  con- 
ferred. 

8.  Implied  authority^  to  operate  a  rock 
quarry  outside  the  limits  of  a  city  is  not 
conferred  upon  the  city  by  general  provisions 
in  its  charter  for  the  purchase,  holding,  sale, 
and  conveyance  of  real  and  personal  property 
necessary  for  Its  uses  and  purposes. 

^.  A  Question  as  to  tbe  powers  con- 
ferred by  a  city  cbarter  may  be  raised 
by  demurrer  in  an  action  against  the  city  for 
an  alleged  nuisance,  since  the  court  will  talce 
Judicial  notice  of  the  charter. 

(February   8,   1900.) 

ERROR  to  the  Corporation  Court  of  the 
City  of  Lynchburg  to  review  a  judgment 
in  favor  of  defendant  in  an  action  brought  to 
recoxer  damages  for  the  alleged  wrongful 
pollution  of  a  stream  of  water  flowing 
through  plaintiff's  property.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  A.  S.  Hester,  for  plaintiff  in  error: 

Ei'ery  person  or  corporation,  entering  in- 
to any  business,  is  presumed  to  have  the 
right  to  so  engage. 

5  Thomp.  Corp.  §  6967. 

It  does  not  appear  from  any  part  of  the 
pleading  that  the  act  complained  of  in  the 
declaration  is  ultra  virea,  and,  that  being 
true,  if  the  question  of  ultra  vires  can  pos- 
sibly be  available  to  the  defendant,  it  must 
be  raised  by  plea,  and  not  by  demurrer. 

5  Thomp.  Corp.  §  5992;  5  Am.  &  Eng.  Enc. 
PI.  &  Pr.  95,  96;  2  Wait,  Act  &  Def.  p.  333; 
2  Barton,  Law  Pr.  p.  1274. 

The  charter  gives  the  council  power  to 
purchase,  hold,  sell,  and  convey  all  real  and 
personal  property  for  its  uses  and  purposes. 

Chap.  5,  §  7,  subsec.  3 ;  Winchester  v.  Red- 
mond, 93  Va,  711,  25  S.  E.  1001;  Wallace  v. 
Richfaond,  94  Va.  204,  36  L.  R.  A.  554,  26 
8.  E.  586. 

This  city  is  authorized  to  extend  county 
roads  in  Campbell  county  for  2  miles,  and 
the  city  would  have  the  right  to  erect  every 


Note. — ^As  to  the  liability  of  municipal  cor- 
porations for  pollution  of  streams,  see  also 
Chapman  v.  Rochester  (N.  Y.)  1  L.  R.  A.  296, 
and  note. 

As  to  liability  for  pollution  of  public  well, 
see  Danaher  ▼.  Brooklyn  (N.  Y.)  7  L.  R.  A.  592. 

As  to  liability  of  muDlclpallty  for  creation  of 
nuisance  In  general,  see  Bates  v.  Westborough 
(Mass.)  7  L.  R.  A.  156,  and  note;  Miles  v. 
Worcester  (Mass.)  13  L.  R.  A.  841;  Terry  v. 
Richmond  (Va.)  38  L.  R.  A.  834. 
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necessairy  establishment  or  house  that  would 
be  necessary  for  the  employees  of  said  city  in 
carrying  out  the  power  conferred  under  this 
section. 

Dill.  Mun.  Corp.  §S  562,  563. 

A  municipal  corporation  engaging  in  any 
business  of  a  quasi-private  nature  would  be 
liable  to  all  persons  for  its  ultra  vires  torts. 

15  Am.  &  Eng.  Enc,  Law,  pp.  1141-1143;  27 
Am.  &  Eng.  Enc.  Law,  p.  393;  Myer,  Fed. 
Dig.  §§  1501,  1564,  1561;  2  Barton,  Law  Pr. 
p.  1274;  ISalt  Lake  City  v.  Hoilister,  118  U. 
S.  256,  30  L.  ed.  176,  6  Sup.  Ct.  Rep.  1055; 
Greenes  Brice,  Ultra  Vires,  pp.  331,  332,  364, 
305. 

A  city  cannot  direct  certain  works  to  be 
entered  into  through  its  booid  of  council, 
and,  after  it  is  completed,  say,  to  any  per- 
son who  may  be  injured  by  said  works  or 
business,  you  must  look  to  the  agent  who 
performed  such  work,  and  not  the  city. 

8alt  Lake  City  v.  Uollister,  118  U.  S.  256, 
30  L.  ed.  17U,  6  Sup.  Ct.  Kep.  1055;  2  Dill. 
Mun.  Corp.  §  992;  Rockland  Water  Co.  v. 
Adams,  84  Me.  472,  24  Atl.  840;  Uoddard  v. 
llarpsxcell,  84  Me.  499,  24  Atl.  958,  30  Am. 
St.  Rep.  409,  note. 

If  the  city  has  the  right  to  procure  stone 
to  pave  its  streets,  it  has  the  right  to  oper- 
ate a  quarry  for  tliat  purpose,  and,  that  be- 
ing so,  it  liad  the  right  to  operate  the  quar- 
ry as  described  in  the  declaration,  and  to  do 
all  acts  and  construct  all  necessary  buildings 
essential  to  its  operation. 

ColdKatei-  v.  Tucker,  36  Mich.  474,  24  Am. 
Rep.  601 ;  Wirtchcster  v.  Redmond,  93  Vo. 
714,  25  S.  E.  1001;  2  Wait,  Act.  &  Def.  p. 
333;  Monument  ^at.  Bank  v.  Qlohe  Works, 
101  Mass.  57,  3  Am.  Rep.  322;  Orme  v.  Rich- 
mond, 79  Va.  89 ;  Sialt  Lake  City  v.  Hollister, 
118  U.  S.  256,  30  L.  ed.  176,  6  Sup.  Ct.  Rep. 
1055. 

Messrs.  Wilson  ft  Manson,  for  defend- 
ant in  error: 

The  city  can  do  no  act  and  incur  no  liabil- 
ity, whether  the  act  complained  of  is  a  tort 
or  a  contract,  unless  the  act  is  within  the 
city's  powers  as  fixed  by  charter  or  by  other 
statutes  applicable  to  it.  The  power  to  do 
the  act  must  be  expressly  granted  or  neces- 
sarily implied;  if  the  power  be  fairly  doubt- 
ful, the  decision  must  be  against  the  exist- 
ence of  the  power,  and  the  activities  of  the 
city  oflicials,  and  their  power  to  fix  burdens 
on  the  taxpayers,  are,  as  a  rule,  confined  to 
its  own  limits,  and  do  not  extend  to  such 
acts  as  they  nmy  do  and  improvements  they 
may  see  fit  to  make  in  the  erurrounding  coun- 
try. 

Winchester  v.  Redmond,  93  Va.  713,  25  S. 
E.  1001;  1  Dill.  Mun.  Corp.  3d  ed.  §  89; 
Becker  v.  La  Crosse,  99  Wis.  414,  40  L.  R.  A. 
830,  75  N.  W.  84;  Kirkham  v.  Russell,  76 
Va.  961;  Wallace  v.  Richmond,  94  Va.  217, 
36  L.  R.  A.  554,  26  S.  E.  586;  Albany  v.  Cun- 
liff,  2  N.  Y.  165;  Boyland  v.  New  York,  I 
Sandf.  27;  Cavanagh  v.  Boston,  139  Mass. 
426,  62  Am.  Rep.  716,  1  N.  E.  834;  Goddard 
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y.  Harpstoell,  84  Me.  499,  24  AU.  9&S;  Keller 
V.  Corpus  Chi-isH,  50  Tex.  614,  32  Am.  Rep. 
619;  Uoggard  v.  Monroe,  61  La.  Ann,  683,  44 
L.  R.  A.  477,  26  So.  349. 

The  liability  of  the  city  for  a  wrong  done 
in  improving  the  public  roads  of  Campbell 
county,  even  in  the  absence  of  the  legisla- 
tive provision  exempting  them  from  liabili- 
ty, may  be  well  doubted. 

Bates  V.  Rutland,  62  Vt  178,  9  L.  R.  A. 
363,  20  AU.  278. 

If  the  injuries  complained  of  arose  out  of 
the  improper  exercise  of  the  powers  con 
ferred  by  subsection  39,  the  legislative  enact- 
ment in  express  terms  relieves  the  city  from 
liability. 

Wallace  v.  Richmond,  94  Va.  204,  36  L.  R. 
A.  654;  Jones  v.  Richmond,  18  Gratt.  517,  98 
Am.  Dec.  695;  Richmond  v.  Smith,  15  Wall. 
437,  21  L.  ed.  202. 

Buchanan,  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  on  the  case  against  the 
city  of  Lynchburg  for  creating  and  continu- 
ing a  nuisance  near  the  premises  of  the  plain- 
tiif,  to  the  damage  of  the  health  and  comfort 
of  himself  and  family. 

It  is  averred  in  the  declaration  that  ihc 
defendant,  while  operating  a  rock  quarry 
outside  of  the  limits  of  the  city,  erected  a 
privy  for  the  use  of  its  employees,  including 
its  chain  gang,  over  a  stream  of  water  which 
runs  under  the  front  porch  of  the  dwelling 
house  occupied  by  the  plaintiff,  situated  near 
by,  and  just  below  the  quarry,  and  so  pol- 
luted tlie  stream  as  to  render  his. premises 
unfit  for  habitation,  and  to  cause  serious 
sickness  in  his  family. 

The  defendant  demurred  to  the  declaration 
upon  the  ground  that  the  injury  complained 
of  was  not  caused  by  an  act  done  within  the 
scope  of  the  power  and  authority  of  the  city, 
but  was  the  result  of  an  ultra  vires  act,  for 
which  the  city  was  not  liable. 

The  trial  court  sustained  the  demurrer 
and  gave  judgment  for  the  defendant.  To 
that  judgment  this  writ  of  error  was  award- 
ed. 

The  question  presented  for  our  determina- 
tion is  whether  the  nuisance  complained  of 
was  created  or  continued  by  the  agents  or 
employees  of  the  defendant  city  while  en- 
gaged in  a  work  which  was  within  its  corpo- 
rate powers. 

In  order  to  render  a  municipal  corpora- 
tion liable  in  damages  for  the  torts  of  its 
agents  and  employees,  it  is  necessary,  among 
other  things,  that  the  injury  complained  of 
be  caused  by,  or  result  from,  an  act  done  in 
the  exercise  of  some  power  conferred  upon  it 
by  its  charier  or  other  positive  enactment. 

"If  the  act  complained  of,"  says  Judge 
Dillon,  "necessarily  lies  wholly  outside  of 
the  general  or  special  powers  of  the  corpora- 
tion, as  conferred  in  its  charter  or  by  statute, 
the  corporation  can  in  no  event  be  liable  to 
an  action  for  damages,  whether  it  directly 
commanded  the  performance  of  the  act,  or 
whether  it  be  done  by  its  officers  without  its 
express  command.  .  .  .  But,  if  the 
wrongful  act  be  not  in  this  sense  ultra  vires, 
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it  may  be  the  foundation  of  an  action  of  tort 
against  the  corporation,  either  when  it  was 
done  by  its  officers  under  its  previous  direct 
authority,  or  has  been  ratified  or  adopted  ex- 
pressly or  impliedly  by  it,  or  when  it  was 
done  by  the  ollicers,  agents,  or  sermnts  of 
the  corporation  in  the  execution  of  corporate 
powers  or  the  performance  of  corporals 
duties  of  a  ministerial  nature,  and  was  dooe 
so  negligently  or  unskilfully  as  to  injure 
others,  in  which  case  the  corporation  is  lia- 
ble for  the  caielcssness  or  want  of  skill  of  its 
odicers  or  immediate  servants  or  agents  in 
the  course  of  their  authorized  employment, 
without  express  adoption  or  ratifying  act" 
2  Dill.  Mun.  Corp.  4th  ed.  §  968;  Smith  v. 
Rochester,  76  N.  Y.  506;  Cavanagh  v.  Bos- 
ton. 139  Mass.  420,  62  Am.  Rep.  716,  1  N.  E. 
834;  Horn  v.  Baltimore,  30  Md.'218. 

It  is  the  settled  law  of  this  state  that  a 
municipal  corporation  possesses  and  can  ex- 
ercise the  following  powers,  and  none  oth- 
ers; First,  those  granted  in  express  words; 
second,  those  necessarily  or  fairly  implied, 
or  incident  to  the  powers  expressly  granted; 
third,  those  essential  to  the  declared  objects 
and  purposes  of  the  corporation, — not  sim- 
ply convenient,  but  indispensable.  Wiw- 
chesier  v.  Redmond,  93  Va.  711,  714,  25  S.  B. 
1001 ;  Lynchburg  d  R.  Street  R.  Co,  v.  Dam- 
eron,  95  Va.  545,  548,  28  S.  E.  951 ;  1  Dill. 
Mun.  Corp.  §  89. 

By  §  7,  chap.  6,  of  the  charter  of  the  dty 
(Acts  Assem.  1895-96,  p.  201),  it  is  provid- 
ed that  the  council  shall,  in  addition  to  the 
general  powers  vested  in  it  by  the  laws  of 
the  state,  have  power  "to  purchase,  hold,  sell, 
ami  convey  all  real  and  personal  property 
nece«?5«ry  for  its  uses  and  purposes"  (sub-, 
sec.  3 )  ;  "to  erect  in  or  near  the  city  suita- 
ble workhouses,  houses  of  correction  or  refor- 
mation and  houses  for  the  reception  and 
maintenance  of  the  poor  and  destitute"  (sub- 
sec.  6) ;  "to  establish  and  regulate  public 
squares  and  parks  in  or  near  the  city,"  and 
to  acquire,  by  purchase,  condemnation,  or 
otherwise,  the  land  deemed  necessary  for 
such  uses  (subsec.  6)  ;  "to  establish  wa- 
ter works  or  gas  works  within  or  without 
said  city;"  to  acquire  lairu  for  such  purpos- 
es by  purchase  or  condemnation :  and  to  pro- 
tect from  injury  or  pollution  by  proper  pen- 
alties said  works  or  anything  connected 
therewith  within  or  without  the  city,  "and 
under  this  authority  to  prevent  the  pollu- 
tion of  the  water  in  the  river  by  prohibiting 
the  throwing  of  filth  or  offensive  matter 
therein  for  a  distance  of  6  miles  above  the 
limits  of  the  city"  (subsec.  7) ;  "to  es- 
tablish or  acquire  by  purchase  and  to  oper- 
ate within  or  without  the  corporate  limits 
suitable  works  for  the  generation  of  electrici- 
ty for  illuminating  or  other  purposes,  and  to 
acquire  lands  for  such  use  by  purchase  or 
condemnation"  (subsec.  8)  ;  "to  provide  in 
or  near  the  city  lands  to  be  used  aa  burial 
places  for  the  dead  and  to  improve  and  care 
for  the  same  and  the  approaches  thereto" 
(subsec.  17)  :  and,  concurrently  with  the 
board  of  supervisors  of  Campbell  county,  "to 
take  care,  supervisicMi,  and    control  for  a 
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distance  of  2  miles  from  the  city  limits,  of 
all  public  roads  extending  from  the  city  in- 
to Campbell  county,  and  jointly  with  said 
supervisors  to  close,  extend,  widen,  narrow, 
lay  out,  graduate,  pave,  macadamize,  and 
otherwise  improve  and  alter  said  roads  for 
such  distance  and  to  keep  the  same  in  good 
order  and  repair  and  to  condemn  the  neces- 
sary laiid  for  the  purpose.*  .  .  .  Nothing 
contained  herein  shall  be  construed  as  com- 
pelling the  exercise  of  the  powers  herein  giv- 
en or  aa  fixing  any  liability  on  the  said  city 
for  the  failure  to  exercise  or  the  improper  ex- 
ercise of  the  said  powers,  except  damages  for 
the  land  condemned,  which  are  to  be  ascer- 
tained and  fixed  in  the  manner  provided  by 
the  general  laws  of  the  state."     Subsec.  39. 

Power  is  given  to  city  councils,  under  the 
general  law,  to  provide  in  or  near  the  city 
waterworks,  cemeteries,  hospitals,  and  pest 
houses.     Code,  §§  1038,  1719,  1721. 

None  of  the  provisions  of  the  charter  nor 
of  the  General  Statutes  above  quoted  ex- 
pressly confer  upon  the  city  the  right  to  ac- 
quire and  operate  a  rock  quarry.  If  such 
power  can  be  necessarily  or  fairly  implied 
from,  the  powers  expressly  gram^d,  it  must 
be  under  subsecs.  3  and  39  of  §  7,  v^hap.  6,  of 
the  charter.  The  power  given  b>  subsec. 
3,  which  airthorizes  the  city  to  purchase, 
hold,  sell,  and  convey  all  real  and  personal 
property  necessary  for  its  uses  and  purpos- 
es, mufM:,  I  apprehend,  be  exercised  within, 
and  not  without,  the  limits  of  the  city;  for 
the  general  rule  is  that  the  power  of  a  muni- 
cipal corporation  is  confined  to  its  own  terri- 
torial limits,  and,  without  some  special  pro- 
vision authorizing  it,  it  cannot  possess  any 
control  or  rights  in  or  over  lands  lying  with- 
out those  limits.  Denton  v.  Jackson,  2 
Johns.  Ch.  320,  336;  Riley  v.  Rochester,  9  N. 
Y.  64:  Coldicater  v.  Tucker,  36  Mich.  475, 
477,  24  Am.  Rep.  601 ;  2  Dill.  Mun.  Corp.  § 
5G5. 

"Municipal  corporations,"  says  Judge  Dil- 
lon in  the  section  cited,  "being  created  chief- 
ly as  governmental  agencies,  and  for  the  at- 
tainment of  local  objects  merely,  the  general 
rule  is  that  they  cannot  purchase  and  hold 
real  entate  beyond  their  territorial  limits  un- 
less the  power  is  conferred  by  the  legislature. 
It  has  been  expressly  decided  that  a  convey- 
ance to  a  municipal  corporation  of  lands  be- 
yond its  boundaries  for  the  purpose  of  a 
street  is  void,  though  the  corporation  has  by 
its  charter  power  *to  purchase,  hold,  and  con- 
vey any  real  property  for  the  public  use  of 
the  corporation.*  The  author,  however,  is 
inclined  to  think  that  there  are  purposes 
for  which  such  corporation  nuiy  without  spe- 
cial grant  purchase  and  hold  extraterritorial 
lands,  as  for  a  pest  house,  cemetery,  and  the 
like  objects  of  a  municipal  character." 

If  it  be  true,  as  the  learned  author  is  in- 
clined to  think,  that  a  municipal  corporation 
without  special  authority  may  purchase  and 
hold  lands  without  its  limits  for  some  pur- 
poses, it  must  be  because  the  lands  are  in- 
dispeiwably  necessary  to  enable  it  to  protect 
the  health  and  well-being  of  its  people. 

It  might  be  convenient  for  a  municipal  oor- 
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poration  to  own  and  operate  a  rock  quarry, 
but  it  is  manifestly  not  indispensable  that  it 
should  do  so,  in  order  that  it  may  accomplish 
the  objects  of  its  creation. 

Again,  the  provisions  of  the  charter  con- 
ferring special  power  upon  the  city  to  ac- 
quire lands  without  the  city  for  workhouses, 
houses  of  correction  or  reformation  or  the  re- 
ception of  tlie  poor,  public  squares  or  parks, 
water  works  and  gas  works,  electric  plants, 
the  bnrial  of  the  dead,  and  highways  in  the 
county  of  Campbell,  would  seem  to  exclude 
the  idea  that  it  was  the  intention  of  the  legis- 
lature, in  granting  the  charter,  to  confer  any 
other  extraterritorial  powers  upon  the  city 
than  those  expressly  named. 

If  the  power  to  acquire  and  operate  a  rock 
quarry  can  be  necessarily  or  fairly  implied 
from  the  provisions  of  subsection  39  (§7, 
chap.  6,  of  the  charter),  which  authorizes 
the  city,  in  connection  with  the  county  of 
Campbell,  to  pave  and  macadamize,  among 
other  things,  the  highways  of  that  county 
for  a  distance  of  2  miles  from  the  city,  it 
would  not  aid  the  plaintiff;  for  it  is  express- 
ly pro\  ided  in  that  section  that  nothing  in  it 
shall  be  construed  as  compelling  the  exercise 
of  the  powers  conferred  by  it,  or  as  fixing 
any  liability  on  the  city  for  the  failure  to 
exercise,  or  the  improper  exercise  of  the  pow- 
ers conferred,  except  damages,  for  lands  con- 
deinned  for  public  highways.  The  object  of 
that  provision  was  manifestly  to  protect  the 
city  from  any  other  or  further  liability  than 
the  county  of  Campbell  (its  associate  in  es- 
tablishing and  maintaining  the  roads) 
would  be  under  in  exercising  the  powers  con- 
ferred. And,  as  is  well  settled,  the  county 
being  one  of  the  political  subdivisions  of  the 
state,  it  would  not  be  Iial)le  in  damages  to 
the  plaintiff  if  it  or  its  agents  or  employees 
had  caused  the  injury  complained  of.  Fry 
V.  Albemarle  County,  86  Va.  195,  0  S.  E. 
1004;  Field  v.  Albemarle  County  (Va.)  20 
S.  E.  054;  2  Dill.  Mun.  Corp.  §§  23,  963,  note 
1 ;  1  Shearm.  &  Redf.  Neg.  $  256. 

The  contention  of  the  plaintiff  in  error 
that  the  question  of  whether  or  not  the  woric 
in  which  the  city  ofiTicials  were  engaged  when 
the  nuisance  complained  of  was  created  was 
within  its  powers  could  not  be  raised  by  de- 
murrer, but  only  by  a  plea,  is  wholly  unten- 
able. The  courts  take  judicial  notice  of  the 
charters  of  municipal  corporations.  1  Dill. 
Mxin.  Corp.  §  83 ;  4  Minor,  Inst.  1210.  1211; 
Code,  8  3o28 ;  1  Greenl.  Ev.  §  4,  note  3.  And,* 
if  the  cauFC  of  action  stated  in  the  declara^ 
tion  is  one  for  which  the  corporation  is  not 
liable,  a  demurrer  is  the  proper  and  usual 
way  to  raise  the  question.  Sayre  v.  North- 
western  Tump.  Road,  10  Leigh,  454;  Noble 
V.  Richmond,  31  Gratt.  271,  31  Am.  Rep.  726; 
Ormc  V.  Richmond,  79  Va.  86;  Potcell  v. 
Wythcrille,  95  Va.  73,  27  S.  E.  805;  ^faia  ▼. 
Eastern  State  Hospital  Directors,  97  Va. 
507,  34  S.  E.  617. 

It  follows  from  what  has  been  said  that 
the  defendant  waa  not  liable  in  damages  for 
the  injury  complained  of,  that  the  demurrer 
wa«  properly  sustained  by  the  trial  courts 
and  that  the  judgment  m%ist  be  affirmed. 
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1.  A  Judfrmcnt  la  not  a.  Hen  on  lands 
^rlilclt  the  Jadfirntent  debtor  lias  pre- 
▼loualy  conveyed,  though  with  intent  to 
defraud  creditors,  under  Sand.  &  H.  Dig.  $ 
4204,  which  provides  that  Judgments  shall  be 
liens  on  lands  of  the  Judgment  debtors,  and 
{  3049,  providing  for  the  sale  on  execution  of 
lands  of  which  the  Judgment  debtor,  or  any 
person  for  his  use,  is  seised  in  law  or  equity. 

2.  The  •uperior  dlllsrence  of  a  Junior 
JttdHTntent  creditor  in  bringing  a  suit  to  un- 
cover land  which  had  been  conveyed  after  the 
Judgments,  in  fraud  of  creditors,  will  entitle 
him  to  the  proceeds. 

(Battle  and  Riddick,  J  J.,  diaaent.) 
(January  13,  1000.) 

APPEAL  by  plaintifT  from  a  decree  of  the 
Pulaski  Chancery  Court  in  favor  of  de- 
fendant in  a  proceeding  to  determine  which 
creditor  of  George  R.  Brown  had  a  superior 
right  to  certain  lots  belonging  to  him. 
Affirmed. 

The  facta  are  stated  in  the  opinion. 

Messrs.  Go^krill  ft  Cookrill  for  appel- 
lant. 

Messrs.  Dodse,  Jolmson,  Carroll,  ft 
Pemberton  and  D.  H.  Cantrell,  for  ap- 
pellee : 

A  lien  is  neither  a  jus  in  re  nor  a  jus  in 
rem.  It  conferred  no  right  of  property,  but 
a  riffht  to  sell  property. 

Whiting  v.  Beehe,  12  Ark.  577;  Roberts  v. 
Jacks,  31  Ark.  COO,  25  Am.  Rep.  584. 

The  appellant  by  his  negligent  nonaction 
has  suffered  the  debtor  to  dispose  of  a  large 
amount  of  property  that  should  and  could 
have  been  subjected  to  the  payment  of  his 
'debt.  He  has  suffered  himself  to  be  de- 
frauded. 

We  are  put  to  the  alternative,  either  of 
losing  our  debt,  or  of  collecting  appellee's 
debt  for  him  in  order  to  clear  the  way  for 
our  lien. 

As  to  the  personal  property  we  have  the 
superior  lien,  because  we  filed  our  bill  and 
made  an  equitable  levy  on  it. 

Senter  v.  Williams,  61  Ark.  189,  32  S.  W. 
490. 

If  it  were  not  for  the  statute  that  makes 
a  judgment  a  lien  on  land  there  is  no  ques- 
tion but  that  our  judgment  would  take  pre- 
cedence, because,  as  said  in  Senter  v.  WiU 
Hams,  our  equity  is  superior. 

If,  then,  measuring  the  equities  them- 
selves, ours  is  a  superior  equity,  why  must 
not  the  statute  yield  to  let  it  in,  as  it  did 
in  the  case  of  the  innocent  purchaser  in  8tix 
V.  Chnytor,  55  Ark.  116,  17  S.  W.  707. 

The  statute  did  not  design  to  deprive  a 


Note. — As  to  Hen  of  Judgment  on  land  fraud- 
ulently conveyed,  see  Kussell  v.  Chicago  Trust  & 
8av.  Bank  (111.)  17  L.  R.  A.  345. 
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party  of  any  advantage  he  might  obtain  by 
the  exercise  of  superior  diligence. 

Smith  V.  Und,  29  111.  27. 

Although  the  statutes  of  our  state  pro- 
vide generally  that  the  first  judgment  credit- 
or shall  have  the  prior  lien,  yet  when  the 
junior  creditor  earns  the  right  to  preced- 
ence by  superior  diligence  in  discovering 
equitable  assets,  it  should  be  given  to  him. 

Blacky  Judgm.  S  455. 

Wood,  J.,  delivered  the  opinion  of  the 
court : 

This  suit  is  between  judgment  creditors 
of  George  R.  Brown  to  determine  which  of 
them  has  the  superior  right  to  certain  lots 
in  Little  Rock.  Appellant  obtained  judg- 
ment against  Brown  May  16,  1893,  and  had 
scire  facias  issued  and  served  to  revive 
same  February  11,  1890,  and  judgment  of 
revivor  waLs  rendered  May  25,  1896.  Ap- 
pellee obtained  its  first  judgment  against 
Blown  June  7,  1893,  and  the  second  May  10, 
1895.  Execution  was  issued  on  these  Octo- 
ber 29,  1895,  and  same  was  returned  nulla 
bona.  On  the  same  day — October  29,  1895 
— ^appellee  filed  a  complaint  for  itself  alone 
to  uncover  certain  property,  including  the 
lots  in  controversy,  alleging  that  same  had 
been  conveyed  by  Brown  in  fraud  of  credit- 
ors. On  December  21,  1896,  appellant  filed 
his  intervention  in  appellee's  suit,  setting 
up  his  judgment  lien,  olleging  that  he  was 
willing  to  contribute  to  the  expenses  of  the 
action.,  that  Brown  was  insolvent,  and  that 
an  execution  against  him  would  be  of  no 
avail,  and  asking  to  be  allowed  to  share  in 
the  proceeds  of  the  creditors'  bill  filed  by  ap- 
pellee. Appellee's  answer  to  the  interven- 
tion of  appellant  alleged  a  specific  lien  on 
the  property  by  reason  of  the  complaint 
filed  by  it,  and  asked  that  the  rights  of  ap- 
pellant under  his  judgment  be  subordinated 
to  its  lien.  At  the  time  of  the  filing  of  ap- 
pellant's intervention  appellee  agreed  with 
liim  that  the  assistance  of  his  attorney  in 
the  prosecution  of  the  creditors'  suit  would 
be  waived,  and  that  in  the  contest  between 
them  it  would  be  considered  as  though  ap- 
pellant had  rendered  all  the  assistance  that 
the  law  would  require.  Appellant  filed  a 
written  assumption  of  his  share  of  the  costa. 
It  was  understood  that  all  controversy  be- 
tween apj>ellant  and  appellee  as  to  their  re- 
spective rights  in  the  proceeds,  if  any,  of 
the  creditors'  suit  against  Brown  and  oth- 
ers, should  be  postponed  until  that  issue 
was  settled.  No  execution  was  issued  by  ap- 
pellant until  long  after  the  present  suit  had 
been  brought  and  appellant's  intervention 
had  been  filed.  The  decree  on  the  original 
complaint  and  answer  subjected  the  lots  in 
controversy  to  the  payment  of  Brown's  debt. 
Of  these  lots  some  were  conveyed  before 
and  some  after  the  rendition  of  the  judg- 
ments. The  appellant  contends  that,  as 
senior  judgment  creditor,  he  is  entitled  to 
have  applied  to  the  satisfaction  of  his  judg- 
ment the  entire  proceeds  from  any  sale  that 
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may  be  bad  of  the  lots  which  were  fraudu- 
lently conveyed  prior  to  the  rendition  of  the 
judgment  xif  either  party.  He  grounds  his 
contention  upon  the  following  sections  of 
the  Digest  (Sandels  &  H.) : 

"4204.  A  judgment  in  the  supreme, 
chancery  or  circuit  court  of  this  state  or  in 
the  district  or  circuit  court  of  the  United 
Stsites  within  this  state  shall  be  a  lien  on 
t]ie  real  estate  owned  by  the  defendant  in 
the  county  in  which  the  judgment  was  ren- 
dered from  the  date  of  its  rendition." 

"3049.  The  following  described  property 
shall  be  liable  to  be  seized  and  sold  under 
any  execution  upon  any  judgment,  order,  or 
decree  of  a  court  of  record:  .  .  .  Sixth. 
All  real  estate  whether  patented  or  not 
whereof  the  defendant  or  any  person  for  his 
use,  was  seised  in  law  or  equity  on  the  day 
of  rendition  of  the  judgment,  order,  or  de- 
cree whereon  execution  issued,  or  at  any 
time  thereafter." 

Appellant  also  relies  upon  the  following 
decisions  of  this  court:  Ringgold  v.  Wag- 
goner. 14  Ark.  69;  Apperaon  v.  Fordy  23 
Ark.  746-759;  Bennett  v.  Hutson,  33  Ark. 
7«)2;  Hershy  v.  Latham,  46  Ark.  542 ;  Worm- 
ST  V.  Merchants'  2iat  Bank,  49  Ark.  117,  4 
S.  \V.  198;  (John  v.  Hoffmany  50  Ark.  108 
6  S.  W.  511;  Stix  v.  Chaytor,  65  Ark.  116- 
123,  17  S.  W.  707;  McNeill  v.  Carter,  67 
Ark.  579,  22  S.  W.  94. 

The  statute  gives  a  lien  from  the  day  of 
the  rendition  of  the  judgment  upon  the  real 
estate  owned  by  the  defendant,  or  whereof 
he,  or  any  person  for  his  use,  is  seised  in 
law  or  equity.  Where  a  debtor  has  fraudu- 
lently conveyed  his  real  estate  before  any 
judgment  is  rendered  against  him,  or  has 
procured  same  to  be  fraudulently  conveyed 
to  another,  he  is  not  in  any  sense  the  owner 
of  such  real  estate,  nor  is  he  thereafter 
tcised  in  law  or  equity  of  such  real  estate, 
nor  is  the  grantee  seised  for  his  use.  Tho 
authorities  generally  recognize  the  fact  that 
a  deed  to  land,  although  fraudulently  con 
reyed.  carries  the  title  of  the  grantor.  The 
dei*d  is  good  inter  paries,  Meux  v.  An- 
thony, 11  Ark.  411,  52  Am.  Dec.  274;  Mill- 
\Rnlon  T.  mil,  47  Ark.  309,  1  S.  W.  647; 
Bell  V.  Wilson,  52  Ark.  171,  5  L.  R.  A.  370, 
12  S.  W.  328;  Bump,  Fraud.  Conv.  §S  432, 
433:  Wait,  Fraud.  Conv.  §§  395-399;  8  Am. 
4  Enjr.  Enc.  T^w,  1st  ed.  p.  771;  and  au- 
ihnritJes  cited  by  these.  The  fraudulent 
^'rantee  gets  a  title  that  he  can  alienate, 
and  by  so  doing  confer  a  perfect  title  upon 
his  alienee,  if  the  alienee  be  an  innocent 
purehrtser  for  value.  This  is  the  doctrine 
of  our  own  court  and  of  nearly  all  the  states. 
Ulnqgold  v.  Waggoner,  14  Ark.  69;  Stix  v. 
Chaytor,  65  Ark.  116-123,  17  S.  W.  707; 
Wait,  Fraud.  Conv.  S  386;  Bump,  Fraud 
Conv.  i  402,  and  numerous  authorities  cited. 
Of  .course,  this  would  not  be  possible  if  the 
conveyance  of  the  fraudulent  grantor  did 
Bot  carry  the  title  to  the  fraudulent  gran- 
tee. It  follows,  then,  logically  and  neces^ 
drily,  thai  under  this  statute  alone  the 
judgrneni  creditor  has  no  lien  upon  lands 
fraudulently  conveyed  by  the  debtor  prior 
to  the  rendition  of  his  judgment.  This 
4SL.  B.  A. 


construction  certainly  conforms  to  the  plain 
and  unequivocal  language  of  the  act.  Why 
should  we  so  change  and  extend  it  as  to- 
make  it  apply  to  lands  which  the  defendant, 
at  the  time  of  the  rendition  of  the  judg- 
ment,  did  not  own,  and  of  which  neither  he 
nor  anyone  for  him,  was  seised  in  law  or 
equity.  To  so  construe  it  would  be  judicial 
legislation,  and  that,  too,  with  unjust  re» 
suits;  because,  "when  the  law  gives  prior- 
ity, equity  will  follow  it"  {Senter  v.  Wil- 
liams, 61  Ark.  189,  32  S.  W.  490)  ;  and  in 
passing  upon  the  rights  of  judgment  credit- 
ors to  lands  fraudulently  conveyed  prior  to 
the  rendition  of  the  judgments  the  effeci 
would  be  to  ignore  that  old  and  excellent 
maxim  of  equity,  Vigilantibus  non  domiien- 
tibus  wquitas  suhvenit,  arid  to  declare  in. 
favor  of  those  merely  prior  in  time,  al- 
though ever  so  unequal  in  diligence.  Such 
a  doctrine  would  encourage  fraudulent  judg- 
ments. It  would  impose  oftentimes  upon 
the  junior  judgment  creditor  the  expensive^ 
but  still  thankless  and  bootless,  task  of  un- 
covering assets,  which  by  his  diligence,  h» 
had  discovered,  for  the  benefit  of  another,  or 
else  the  disagreeable  experience  of  seeing 
the  fraudulent  debtor  concealing  and  appro- 
priating to  his  own  use  assets  which  justly 
belonged  to  his  creditors.  But,  while  th» 
language  of  the  statute  itself  is  plainly 
against  a  construction  which  would  lead  ta 
such  inequitable  consequences,  appellant,  to 
sustain  his  contention  for  a  lien,  would  have 
us  construe  S  3472,  Sandels  &  H.  Dig.,  as  in 
pari  materia,  and  to  hold  that  his  judgment 
was  a  lien  on  Brown's  estate,  just  as  though- 
the  legal  title  had  been  all  the  time  in 
Brown.  The  section  referred  to  is  as  fol- 
lows: "Every  conveyance  ...  of  any 
estate  or  interest  in  lands  made  or  contrived 
with  the  intent  to  hinder,  delay,  or  defraud 
creditors  or  other  persons  of  their  lawful  ac- 
tions, damages,  forfeitures,  debts  or  de- 
mands, as  against  creditors  and  purchasers 
prior  and  subsequent  shall  be  void."  If 
the  latter  statute  is  to  be  taken  as  in  pari 
materia  with  the  statute  under  considera- 
tion as  between  judgment  creditors  and  their 
debtors,  still  that  cannot  aid  appellant. 
Ever  since  the  passage  of  13  Eliz.,  after 
which  our  statute  as  to  fraudulent  convey- 
ances was  modeled,  the  word  "void,"  as 
therein  used,  has  generally  been  held  to- 
mean  "voidable."  Mew,  Eng.  Case  Law 
Dig.  338,  and  authorities  collected;  Pom* 
Contr.  §  282,  and  authorities  cited;  Bump 
Fraud.  Conv.  §  451,  and  authorities  cited  in 
note  1.  As  w^e  have  seen  supra,  such  is  the 
view  of  our  own  court,  and  this  is  undoubt- 
edly correct,  for  every  fraudulent  convey- 
ance carries  the  legal  title,  subject  only  to 
defeasance  by  creditors  and  purchasers. 
Such  conveyance  is  not  void  per  se,  even  ap 
l)etween  the  debtor  and  creditor;  much  less 
between  creditor  and  debtor.  Even  as  be- 
tween debtor  and  creditor,  if  the  creditor 
condones  the  fraud,  and  takes  no  steps  to 
avoid  the  conveyance,  it  stands  forever  as  a 
devestiture  of  the  title  of  the  debtor.  Nor 
will  the  mere  rendition  of  a  judgment  in 
favor   of   the   creditor   against   the   debtor 
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avoid  the  latter's  fraudulent  conveyance, 
The  judgment  simply  fixes  the  amount  of  the 
debtor's  liability,  for  which  is  subject  the 
property  he  actually  owns,  or  of  which  he 
or  someone  for  him,  is  seised  and  possessed. 
Nor  do  courts  of  law  annul  and  set  asido 
fraudulent  conveyances.  Some  process,  aft- 
€r  judgment  at  law  is  rendered,  is  necessary 
in  order  to  fix  and  secure  a  lien  upon  prop- 
erty that  has  been  fraudulently  conveyed, 
and  to  uncover  it  for  the  judgment  creditor. 
In  some  jurisdictions  the  creditor  has 
choice  of  three  remedies:  "First,  he  may 
fiell  the  debtor's  land  upon  execution  issued 
on  his  judgment,  and  leave  the  purchaser 
to  contest  the  validity  of  the  defendant's 
title  in  an  action  of  ejectment;  or,  secondly, 
.he  may  bring  an  action  in  equity  to  remove 
the  fraudulent  obstruction  to  the  enforce- 
ment of  his  lien  by  execution,  and  await 
the  result  of  the  action  before  selling  the 
property;  or,  thirdly,  he  may,  on  the  return 
of  an  execution  unsatisfied,  bring  an  action 
in  the  nature  of  a  creditor's  bill  to  have  the 
conveyance  adjudged  fraudulent  and  void 
AS  to  his  judgment,  and  the  lands  sold  by  a 
receiver  or  other  officer  of  the  court,  and  the 
proceeds  applied  to  the  satisfaction  of  the 
judgment,  as,  in  the  case  of  equitable  inter- 
ests, the  debtor's  assets  are  reached  and  ap- 
plied." So  it  is  said  by  the  supreme  court 
of  Minnesota  in  Jackson  v.  Eolhrook,  36 
Minn.  494,  32  N.  W.  852 ;  also  in  Erickson 
V.  Quinn,  15  Abb,  Pr.  N.  S.  186.  Those 
«tates  which  hold,  under  statutes  similar 
to  ours,  that  a  judgment  is  a  lien  upon  prop- 
erty fraudulently  conveyed  prior  to  its  ren- 
dition, may  very  properly  and  consistently 
adopt  the  first  of  the  above-named  reme- 
dies, to  wit,  to  sell  the  debtor's  land  upon 
execution,  and  leave  the  purchaser  to  con- 
test the  validity  of  the  defendant's  title  in 
an  action  of  ejectment.  But  it  is  appar- 
ent that,  if  the  conveyance  is  to  be  treated; 
upon  the  simple  rendition  of  a  judgment, 
as  though  it  had  never  been  made,  and  the 
property,  notwithstanding  such  conveyance, 
is  still  the  debtor's,  then  it  is  inconsistent 
to  say,  and  idle  and  useless  to  hold,  that  the 
creditor  may  elect  to  adopt  the  above  rem- 
edy, or  go  into  chancery  to  remove  the 
fraudulent  obstruction  to  the  enforcement 
of  his  lien  by  execution,  or  bring  a  credit- 
ors' bill  to  have  the  conveyance  adjudged 
fraudulent  and  void  as  to  his  judgment;  for, 
if  the  property  so  fraudulently  conveyed  is 
nevertheless,  still  owned  and  seised  by  the 
debtor,  then  an  execution  on  the  judgment 
at  law  will  reach  it,  and  there  is  in  fact 
no  fraudulent  obstruction  to  the  enforce 
ment  of  his  lien  by  execution,  and  there  is 
fio  necessity  for  a  creditors'  bill  to  have  the 
conveyance  adjudged  fraudulent  and  void  as 
to  his  judgment,  because  there  is  nothing 
that  obstructs  the  enforcement  of  such  judg- 
ment at  law.  The  courts  which  fall  into 
such  glaring  incongruities  in  prescribing 
the  remedies  under  this  statute  are  no  more 
discriminating,  logical,  and  consistent  when 
-discussing  the  principles  upon  which  the 
rights  are  founded  giving  rise  to  the  reme- 
dies. All  the  authorities  which  hold  that 
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a  judgment  creditor  has  a  judgment  lien  up- 
on land  which  has  been  fraudulently  con- 
veyed by  the  debtor  prior  to  the  rendition 
of  the  judgment  are  grounded  upon  the 
egregious  fallacy  that  a  fraudulent  conyey- 
ance  is  not  voidably  merely,  but  absolutely 
void.  Slatiery  v.  Jones,  96  Mo.  216,  8  S. 
W.  554 ;  Jackson  v.  Holbrook,  36  Minn,  494, 
32  N.  W,  852;  Freeman,  Executions,  §  136, 
and  authorities  there  cited;  Jacohy*s  Ap- 
peal, 67  Pa.  434;  Bump,  Fraud.  Gonv.  | 
530. 

That  a  lien  may  be  fixed  by  the  levy  of 
an  execution  on  lands  which  have  been 
fraudulently  conveyed  by  a  debtor  prior  to 
the  rendition  of  judgment  against  him, 
and  that  such  lien  may  be  made  productiTe 
by  a  sale  of  the  property  under  the  writ 
without  seeking  the  aid  of  chancery,  as  is 
held  by  some  authorities  {Smith  v.  Osgood^ 
46  N,  H.  178;  Burnett  v.  Handley,  8  Ala. 
685;  1  Freeman,  Executions,  §  207),  does 
not  at  all  confiict  with  the  idea  that  there 
is  no  statutory  judgment  lien  on  such  prop- 
erty. We  must  discriminate  properly  be- 
tween the  statutory  judgment  lien  and  the 
lien  acquired  by  virtue  of  an  execution  is- 
sued under  a  general  judgment.  As  in  the 
numerous  cases  cited  by  Mr.  Freeman  in 
note  1  to  §  136  of  his  work  on  Execution^: 
Mr.  Herman,  in  his  work  on  Executions,  at 
page  265,  says:  "Where  the  judgment  is  a 
lien  on  lands,  there  can  be  no  independent 
lien  acquired  by  the  issue  of  an  execution. 
But  where  land  is  seized  by  virtue  of  a  judg- 
ment which  is  no  lien,  the  execution  be- 
comes a  lien."  As  was  said  by  the  supreme 
court  of  Pennsylvania:  "A  lien  is,  indeed, 
a  necessary  and  inseparable  incident  of  seiz- 
ure in  execution,  except  where  the  execution 
is  merely  instrumental  in  enforcing  a  prior 
and  superior  lien  by  judgment.  In  such 
case  it  never  was  supposed  by  the  legisla- 
ture or  the  profession  that  a  judgment  and 
an  execution  on  it  had  each  a  distinct  and 
independent  lien."  Davis  v.  Ehrman,  20 
Pa.  256.  We  maintain  that  there  is  no 
statutory  judgment  lien  on  lands  which 
have  been  fraudulently  conveyed  before  the 
rendition  of  judgment,  the  debtor  no  longer 
owning  or  being  possessed  or  seised  of  such 
property,  either  in  law  or  equity.  Whether 
liens  may  be  acquired  by  executions  on  judj?- 
ments  against  such  debtors,  and  in  various 
other  ways,  it  does  not  boot  us  here  to  dis- 
cuss. We  do  not  hesitate,  however,  to  say 
that  the  method  of  attacking  a  fraudulent 
conveyance  of  land  by  levying  an  execution 
on  same,  and  then  proceeding  to  sell  same 
under  the  writ,  leaving  the  purchaser  to 
contest  the  validity  of  the  conveyance  in  an 
action  of  ejectment  against  the  fraudulent 
vendee,  is  not  to  be  encouraged.  It  is  cir- 
cuitous and  cumbersome,  and  at  last,  leave? 
a  cloud  upon  the  record  title,  for  a  court  of 
law  can  never  cancel  and  set  aside  a  fraudu- 
lent conveyance.  As  was  held  by  this  court 
in  Sale  v.  McLean,  29  Ark.  612,  quoiine 
from  syllabus:  "Where  a  judgment  credit- 
or seeks  to  subject  land  which  the  debtor 
has  conveyed  fraudulently,  the  proper  prac- 
tice is  to  exhaust  the  process  of  the  court 


J900. 


DoeriEB  V.  M^lnisteb  National  Bank. 


887 


and  apply  to  a  court  of  equity  for  aid  before 
a  sale/'    We  are  not  without  abundant  and 
excellent  authority  to  support  the  construe- 
tioQ  for  which  we  contend.     Section  13  of  1 
k  2  Vict.  chap.  110,  provides,  in  effect,  that 
"a  judgment  against  any  person  shall  oper- 
ate as  a  charge  upon  all  lands     ....    of 
or  to  which  such  person  shall,  at  the  time  of 
entering  up  such  judgment,  or  at  any  time 
afterwards,  be  seised,  possessed,  or  entitled 
for  any  estate  or  interest  whatever  at  law 
or  in  equity,"  etc.    Hie  statute  under  con- 
sideration was  modeled  after  this.     In  Bea- 
v<in  V.  Oxford,  6  De  6.  M.  &  G.  492,  at  page 
514,    Lord     Chancellor     Cranworth     says: 
"The  question  which  was  reserved  for  con- 
sideration in  this  case  relates  to  the  priority 
of  three  judgment  creditors  of  the  late  Lord 
Oxford,    .     .     .    and  the  point  is  whether, 
bj  virtue  of  the  statute  of  Elizabeth  alone, 
or  by  virtue  of  it  combined  with  the  stat- 
utes of  the  present  queen  [Victoria],  these 
judgment  creditors  have  or  have  not  a  right 
•against  the  parties  claiming'  under  a  volun- 
Ury  settlement  executed  by  Lord  Oxford  in 
the  year  1838."     After  holding  that  a  judg- 
ment creditor  is  not  a  purchaser  under  the 
sutute  of  27   Eliz.   concerning  fraudulent 
eonreyances,  and  not  entitled  to  protection 
as  such  against  a  prior  voluntary  convey- 
ance, the  lord  chancellor  proceeds  as  fol- 
lows: '^ow,  what  did  the  legislature  mean 
to  do  by  that  enactment?     In  the  first  place 
they  ineant  to  make  the  judgment  directly 
operate  as  a  charge;  but  a  charge  on  what? 
I  apprehend  that  there  was  no  principle  in- 
ducing them  to  mean,  and  that  the  words 
do  not  represent  them  as  having  meant,  to 
give  the  judgment  creditor  any  right  except 
against  his  debtor;   that  is,  the  judgment 
was  to  have  the  effect  of  a  charge  on  that 
which    was    the    property    of    the    debtor. 
That,  I  think,  is  manifest  from  the  words 
used.    The  judgment  is  to  operate  on  land 
of  which  the  debtor  is  seised,"  etc.     Other 
concurring  opinions  were  delivered  by  the 
lord  justices.     The  case  is  a  very  inotruc- 
tive  one,  and  is  an  early  and  able  vindica- 
tion of  the  exact  construction  for  which  we 
here  contend.     See  also  Eyre  v.  McDowell,  9 
H.  L.  Cas.  619.     In  Dolphin  v.  Aylicard,  L. 
R.  4  H.  L.  486,  it  is  held  that,  "where  a 
voluntary  settlement  has  been  made,  subse- 
quent judgment  creditors  of  the  settlor  can- 
not acquire  rights  in  derogation  of  it,  which 
the  settlor  himself  would  not  have  posses- 
'^.^    At  page  500  the  lord  chancellor  said: 
''And  it  is  quite  settled  that  a  judgment 
creditor  can  take  no  interest  whatever,  eith- 
er legal  or  equitable,  beyond  what  he  ac- 
quires   from    the   debtor, — such  an  interest 
in  fact,  as  the  debtor  himself  could  give,  and 
DO  other."     Mr.  Freeman,  in  the  fourth  edi- 
tion of  his  work  on  Judgments,  which  is  lat- 
er than  the  second  edition  of  his  work  on 
Executions,  which  he  cites,  says:     "In  some 
of  the  states  a  judgment  is  a  Hen  against 
lan«ls   fraudulently   conveyed   for   all   pur- 
poses, and  cannot  be  displaced  in  favor  of 
any  junior  judgment  or  other  lien,  the  hold- 
n  of  which  first  proceeds,  either  at  law  or 
in  equity,  to  seek  satisfaction  out  of  the 
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property^  so  conveyed."  "But,"  he  continues, 
"we  thmk  the  better  rule  is  that  one  who 
has  obtained  judgment,  and  has  not,  by  levy 
or  otherwise,  taken  any  further  steps  to  ob- 
tain satisfaction  out  of  property  fraudulent- 
ly transferred,  has  no  hen  thereon.  .  .  . 
On  the  contrary,  the  creditor  who  first  pro- 
ceeds in  equity  to  reach  property  fraudu- 
lently transferred  thereby  obtains  a  right  to 
p^ioiity,  to  which  the  claims  of  otlier  judg- 
ment creditors,  whether  prior  or  subse- 
Juent  must  yield  precedence."  2  Freeman^ 
udgm.  p.  640,  §  '350.  In  Re  Bates,  3  Fed. 
Eep.  134,  Judge  Deady,  after  a  most  satid^ 
factory  review  of  authorities  pro  and  con 
sums  up  the  whole  matter  as  follows:  "In 
my  own  opinion,  the  lien  of  a  judgmei\t 
which  is  limited  by  law  to  the  property  of 
or  belonging  to  the  judgment  debtor  at  the 
time  of  the  docketing  does  not,  nor  cannot 
without  doing  violence  to  this  language,  be 
held  to  extend  to  property  previouslv  con- 
veyed by  the  debtor  to  another  by  deea  valid 
and  binding  between  the  parties.  A  convey- 
ance in  fraud  of  creditors,  although  declared 
by  the  statute  to  be  void  as  to  them,  is,  nev- 
ertheless, valid  as  between  the  parties  and 
their  representatives,  and  passes  all  the  es- 
tate of  the  grantor  to  the  grantee;  and  a 
bona  fidf/  purchaser  from  such  grantee 
takes  such  estate,  even  against  the  creditors 
of  the  fraudulent  grantor,  purged  of  the 
anterior  fraud  that  affected  tne  title.  .  .  . 
Such  a  conveyance  is  not,  as  has  been  some- 
times supposed,  'utterly  void,'  but  is  only 
so  in  a  qualified  sense.  Practically,  it  is 
only  voidable,  and  that  at  the  instance  of 
creditors  proceeding  in  the  mode  prescribed 
by  law,  and  even  then  not  as  against  a  bona 
fide  purchaser."  See  Re  Bates,  6  Sawy.  459, 
3  Fed.  Rep.  134.  Other  authorities  are 
Rappleye  v.  International  Bank,  93  III.  396; 
Boyle  V.  Maroney,  73  Iowa,  70,  35  N.  W. 
145 ;  Rowland  v.  Knox,  59  Iowa,  46,  12  N. 
VV.  777;  Bridgman  v.  McKisaick,  16  Iowa, 
260;  Black,  Judgm.  §  455;  Smith  v.  Lind^ 
20  III.  27. 

The  learned  counsel  for  appellant  says 
that  "appellant  had  a  prior  and  paramount 
lien  over  appellee  on  all  lands  acquired  by 
Bro^vn  before  the  rendition  of  appellee'^ 
judgments,  although  the  title  was  fraudu- 
lently taken  in  the  name  of  other  persons," 
and  he  contends  that  this  doctrine  "is  es- 
tablished by  numerous  cases  in  this  court, 
beginning  with  Ringgold  v.  Waggoner,  14 
Ark.  69,  and  ending  with  8tiw  v.  Chaytor, 
55  Ark.  116,  17  S.  W.  707."  With  due  def- 
erence, we  think  counsel  are  mistaken  both 
as  to  what  the  law  is  and  what  we  have  de- 
cided. Brown,  as  we  hafie  endeavored  to 
show,  no  longer  had  any  interest,  either 
legal  or  equitable,  in  lands,  after  he,  as  the 
owner  in  fee,  had  fraudulently  conveyed 
them.  Nor  did  he  have  any  equity  in  landt 
purchased  by  him,  and  the  legal  title  taken 
in  the  name  of  another,  in  order  to  defraud 
creditors.  This  was,  in  effect,  the  same  ae 
though  the  legal  title  had  first  been  taken 
in  the  name  of  the  debtor,  and  thereaftci 
he  had  transferred  same  to  another,  to  de- 
fraud creditors.    Hence  all  we  have  said  ap* 
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plies  to  such  oonveyances.  But  those  au- 
thorities which  hold  that  a  judgment  is  a 
lien  on  the  land  which  the  debtor  has  pre- 
viously conveyed  in  fraud  of  creditors,  upon 
the  theory  that  such  conveyance  is  void,  and 
is  to  be  treated  as  though  it  never  had  been 
made,  leaving  the  legal  title  still  in  the  debt- 
or, are  not  applicable  to  conveyances  where 
the  legal  title  never  has  been  in  the  debtor ; 
for,  says  Mr.  Freeman:  "If  the  transfer 
were  treated  as  void,  the  title  would  remain 
in  the  person  of  whom  the  purchase  was 
made;  and  this  would  be  of  no  advantage 
to  the  creditors.  The  transfer  must,  there- 
fore, be  treated  as  valid,  and  as  transmit- 
ting the  legal  title  to  the  person  named  in 
the  deed.  This  legal  title  cannot  be  reached 
by  the  levy  of  an  execution  against  the  debt- 
or, because  he  has  never  owned  it.  The 
creditors  must,  therefore,  resort  to  equity, 
except  in  a  few  states,  where  statutes  have 
been  enacted  to  enable  them  to  reach  it  ot 
law."  1  Freeman,  Executions,  p.  341,  §  136. 
See  also  Smith,  £q.  Rem.  Cred.  S  157,  note 
31,  and  numerous  cases  cited.  The  only  the- 
ory for  holding,  under  the  statute,  that  a 
judgment  is  a  lien  upon  lands  to  which  the 
debtor  never  held  the  legal  title,  but  which 
were  purchased  by  him,  and  the  title  taken 
in  the  name  of  another,  to  defraud  creditors 
is  that  of  resulting  trusts.  But  this  theory 
is  erroneous,  for  where  a  conveyance  is 
made  to  defraud  creditors  a  resulting  trust 
never  arises  in  favor  of  the  fraudulent 
debtor.  He  has  no  interest  thereafter  that 
can  be  asserted  either  in  law  or  equity. 
Beinz  v.  White,  106  Ala.  670,  17  So.  185; 
Proseua  ▼.  Melntyre,  6  Barb.  425;  Vanzant 
T,Davies,  6  Ohio  St  52;  Cutler  v.  Tuttle,  19 
N.  J.  Eq.  549 ;  Qlidewell  v.  Spaugh,  26  Ind. 
319.  Where  property  is  conveyed  without 
consideration,  with  a  view  of  defrauding  cred- 
itors, no  trust  will  result.  1  Beach,  Trusts 
&  Trustees,  §  126;  1  Beach,  Modern  Eq.  Jur. 
§  217 ;  1  Perry,  Tr.  §  161 ;  Miller  v.  Davis, 
60  Mo.  572;  BaldvAn  v.  Campfield,  8  N.  J. 
Eq.  891;  10  Am.  &  Eng.  Enc.  Law,  p.  14.  As 
to  our  own  decisions,  while  there  are  ex- 
pressions in  some  of  the  cases  which  seem 
to  support  the  contention  of  appellant,  we 
cannot  find  that  the  question  we  have  here, 
involving  the  priorities  of  judgment  credit- 
ors, has  ever  been  passed  upon.  In  Ring- 
gold V.  Waggoner,  14  Ark.  69,  Ringgold  filed 
his  complaint  in  chancery  to  set  aside  cer- 
tain alleged  fraudulent  conveyances  from 
John  W.  Waggoner  to  his  brother,  Edmond 
P.,  and  from  Edmond  P.  to  one  Burr.  The 
complaint  alleged,  in  substance,  that  Ring- 
gold had  sued  John  W.  Waggoner  at  law  for 
debt;  that  while  this  suit  was  pending,  and 
before  judgment,  John  W.  sold  to  Edmond 
P.  the  land  in  controversy,  and  that  Ed- 
mond P.  in  turn  sold  to  Burr,  and  that  all 
these  conveyances  were  for  the  purpose  of 
defrauding  Ringgold ;  that  Burr  had  been 
notified,  before  getting  his  deed  fiom  Ed- 
mond P.,  that  he  (Ringgold)  had  obtained 
judgment  against  John  W.  Waggoner,  which 
was  a  lien  upon  the  land  in  question,  by 
reason  of  the  fraudulent  conveyance  from 
John  W.  to  Edmond  P.,  and  that  he  intended 
48  L.  R.  A. 


to  have  the  land  sold  under  his  judgment 
as  the  property  of  John  W.;  that  Burr  ia 
other  ways  had  notice  that  the  conveyance 
from  John  W.  to  Edmond  P.  was  fraudu- 
lent;    that,    notwithstanding    this    notice, 
Burr  had  colluded  with  John  W.  and  Ed- 
mond P.  to  enable  John  W.  to  defraud  hi» 
creditors;  that,  the  judgment  at  law  in  fav- 
or of  Ringgold  remaining  iinsatisfied,  he  had 
execution  issued  and  levied  upon  tlie  land 
as  the  property  of  John  W.  Waggoner,  and 
same  was  sold  under  such  execution,  and 
he  (Ringgold)  became  the  purchaser  there- 
of; and  that  one  Hooper,  acting  under  the 
authority  of  Burr,  was  then  in  possession. 
The  prayer  was  for  a  cancelation  of  all  the 
conveyances,  and  for  possession,  etc.    Burr 
answered  that  he  was  an  innocent  purchas- 
er.    The  court,  discussing  the  character  of 
the  conveyance  from  John  W.  to   Edmond 
P.,  said  it,  "as  against  the  complainant,  \ra» 
void,   and   the   judgment   subsequently  ob- 
tained by  him  became  a  lien  upon  the  land 
as  the  property  and  estate  of  the  fraudulent 
grantor;  and  the  complainant,  by  his  pur- 
chase of  the  land  under  execution,  acquired 
a  valid  title  to  it  as  against  the  parties  to 
the    fraudulent    conveyance."      ContinuiDg, 
Chief  Justice  Watkins  said:  "The  only  ques- 
tion in  the  case  is  whether  the  defendant. 
Burr,  is  entitled  to  be  protected  as  an  inno- 
cent purchaser;"  and  that  was,  indeed,  true. 
for,  the  complaint  being  in  equity  to  set 
aside  fraudulent  conveyances,  it  was  not  at 
all  necessary  for  the  decision  of  the  case 
that  the  court  should  decide  that  complain 
ant's  judgment  was  a  lien  on  the  land,  nor 
that  he  acquired  a  valid  title,  as  against 
the  parties  to  the  fraudulent  conveyance,  by 
his   purchase   under   execution.     That   ^as 
all  true,  even  if  the  judgment  was  not  a 
statutory  lien.     The  creditor  had  an  equit- 
able lien.     Btix  v.  Chaytor,  55  Ark.  116,  IT 
S.  W.  707,  was  also  a  suit  in  chancery  by  a 
judgment  creditor  to  set  aside  certain  con- 
veyances alleged  to  be  fraudulent.     So  mucb 
of' the  case  as  is  pertinent  here  relates  to  a 
purchase  of  land  by  Chaytor,  he  paying  the 
purchase  money,  and  having  the  lands  con- 
veyed to  his  wife,  in  order  to  defraud  credit- 
ors.    Speaking  of  this  phase   of  the  case. 
Judge  Mansfield,  for  the  court,  said:     "The 
purchase  in  the  name  of  his  wife  can  stand 
on  no  better  footing,  for  the  law  regards  it 
as,    in   eflFect,   a   conveyance   from    himself. 
.     .     .     But  where  land  is  thus  purchased 
by  a  husband  and  conveyed  to  his  wife  in 
fraud  of  his  creditors,  the  latter  would  not 
be  benefited  by  treating  the  conveyance  to 
her  as  void,  since  the  title  would  then  re- 
main in  the  grantor.  And  equity  will  there- 
fore treat  the  wife  in  such  case  as  a  trus- 
tee for  the  benefit  of  the  husband's  credit- 
ors.    .     .     .    Applying  this  doctrine  to  the 
present  case,  an  estate  in  the  lands   pur- 
chased of  Feazel  resulted  to  Chaytor  on  the 
execution  of  the  deed  to  his  wife.     The  es- 
tate  which  he   thus   acquired  was    subject 
to  sale  on  execution  under  our  statute,  and 
the  purchaser  would  have  taken,   not  only 
the  beneficial  interest  in  the  lands,  but  also 
the  legal   title.     ...     It  follows,    neces- 
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sarily,  we  think,    .    .    .    that  the  lands  in 
controTersy,   while  held   by   Mrs.   Chaytor, 
were  subject  to  a  lien  existing  by  virtue  of 
the  plaintifTs   judgment.     .    .     •     Such    a 
lien  could  not,  however,  be  asserted  against 
'bona  fide   purchasers   or   encumbrancers.' " 
Here  again  it  will  be  seen  that  it  was  whol- 
ly unnecessary  to  decide  that  an  estate  in 
iLe  lands  resulted  to  Chaytor  on  the  execu- 
tion of  the  deed  to  his  wife,  and  that  such 
estate  was  subject  to  execution  under  our 
statute,  and  that  the  purchaser  thereunder 
acquired  the  legal  title,  and  that  the  lands 
while  held  by  Mrs.  Chaytor  were  subject  to 
a  lien  existing  by  virtue  of  plaintiff's  judg- 
ment.   These  were  not,  in  fact,  germane  to 
the  issue,  the  only  question  before  the  court 
being.  Was  the  conveyance,  as  between  the 
creditor  and  his  debtor,  fraudulent,  and,  if 
BO,  still  were  certain  parties  innocent  pur- 
chasers f     If  the  court  meant  by  these  diota 
to  hold,  where  a  purchase  of  land  is  made  by 
a  debtor,  and  the  conveyance  is  made  to  his 
wife,  at  his  instance,  in  order  to  defraud 
creditors,  that  an  estate  results  to  the  debt- 
or upon  the  execution  of  the  deed  to  his 
wife,  and  that  a  judgment  rendered  at  law 
after  such  conveyance  is  a  statutory  lien 
upon  such  land,  then  we  do  not  hesitate  to 
declare  all  such  dicta  as  iinsound^  and  we 
wiU  not  follow  them.     Where  a  fraudulent 
conveyance  is  set  aside  by  creditors,  and  the 
land    is    thereafter    sold    to    satisfy    their 
claims,   should  there  be  any  residue  after 
paying  their  debts,   such   residue  does  not 
go  to  the  debtor,  but  to  his  fraudulent  ven- 
dee.   This  shows  the  debtor  has  no  estate 
in  the  land  upon  such  conveyance.     Bump, 
Fraud.  Conv.  $  460,  and  authorities  cited. 
We  can  easily  see,  as  Judge  Mansfield  says, 
how  the  wife  or  the  fraudulent  vendee  is 
held  as   a  trustee  for  the  creditors.    But 
bow  she  could  be  a  trustee,  so  as  to  vest  any 
estate,  legal  or  equitable,  in  the  debtor,  is 
an   altogether   dinerent   matter.    Probably 
both  of  these  learned  judges  after  all  only 
bad  in  view  the  equity  which  creditors  have 
by  proper  proceedings  to  subject  land  which 
has  been  fraudulently  conveyed  to  the  pay- 
ment of  their  debts.    That  creditors  have 
such  an  equity  is  unquestioned,  but  they  do 
not  have  it  by  virtue  of  the  statute,  but  in- 
dependent of  it.     Says  Mr.  Pomeroy:     "In 
carrying  out  the  general  principle  of  trusts 
for  the  purpose  of  working  ultimate  justice 
and  reaching  property  where  the  legal  title 
has  been    parted   with   and   is  beyond   the 
scope  of  legal  process,  a  constructive  trust 
is  said  to  arise  in  favor  of  judgment  credit- 
ors with  respect  to  the  property  of  their  debt- 
ors, which   has  been   transferred   with   the 
intent    to    defraud    the    creditors    of    their 
rights,  or  of  which  the  legal  title  is  vested  in 
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third  persons  with  a  like  fraudulent  intent, 
or  which  is  of  such  a  nature  that  it  cannot 
he  taken  by  execution  upon  judgments  in 
legal  actions."  Continuing,  in  the  note,  he 
says:  "The  trust  is  in  reality  one  in  name 
alone.  The  creditor's  right  to  reach  the 
debtor's  property  is  in  no  true  sense  an  in- 
terest in  that  property;  it  is,  at  most  only 
an  equitable  lien  on  the  property."  2  Pom. 
Eq.  Jur.  §  1057.  Of  the  other  cases  cited, — 
McNeill  V.  Carter,  67  Ark.  679,  22  S.  W.  94; 
Cohn  V.  Hoffman,  60  Ark.  108,  6  S.  W.  511, 
and  Wormaer  v.  Merchants^  If  at.  Bank,  49 
Ark.  117,  4  S.  W.  198,— not  only  is  the  ques- 
tion of  priorities  not  involved,  but  in  each 
of  these  there  might  be  said  to  be  some  equi- 
ty remaining  in  the  judgment  debtor,  bring- 
ing the  case  within  the  express  terms  of  the 
statute.  Hershy  v.  Lathiiin,  46  Ark.  542, 
and  Apperaon  v.  Ford,  23  Ark.  746,  have  no 
bearing  that  we  can  see,  in  favor  of  appel- 
lant's contention.  After  a  careful  analysis 
and  comparison  of  our  own  cases  and  all  the 
other  authorities  at  our  command,  we  are 
of  the  opinion  that  judgment  creditors  have 
no  lien,  oy  virtue  of  the  statute,  upon  lands 
which  have  been  fraudulently  conveyed 
prior  to  the  rendition  of  their  judgments, 
and  that  at  least  the  proper,  if  not  the  only, 
remedy  for  them  in  such  cases  is  to  go  into 
equity  to  uncover  such  conveyances,  and 
that  the  creditor  who  exercises  superior 
diligence  in  that  regard  by  first  bringing  his 
suit  and  proceeding  to  uncover  such  assets 
is  entitled  to  the  proceeds.  This  seems  to  us 
to  be  eminently  just,  for  intrinsically  one 
creditor's  judgment,  fairly  obtained,  and 
based  on  a  valid  claim,  is  as  meritorious  as 
another's.  There  is  no  merit  in  the  mere 
time  of  rendition,  for  that  depends  often 
only  upon  the  time  of  maturity  of  the  debt. 
Besides,  the  one  first  in  time  is  not  pre- 
vented from  being  first  also  in  diligence. 

The  chancellor  held  that  appellee  was  en- 
titled to  the  proceeds  of  the  sale  of  the 
lands  fraudulently  conveyed  prior  to  the 
rendition  of  the  judgment  of  either  party, 
but  for  different  reasons  than  those  we  an- 
nounce. In  the  view  we  have  taken,  it  be- 
comes unnecessary  to  discuss  the  reasons  of 
the  chancellor.  The  proceeds  of  the  lands 
which  were  fraudulently  conveyed  after  the 
rendition  of  the  judgments  he  also  gave  to 
appellee,  because  of  its  superior  diligence  in 
first  bringing  its  suit  to  uncover  same.  In 
this,  we  think,  he  was  entirely  correct,  for 
the  reason  stated,  and  because  in  other  re- 
spects the  appellee  showed  far  greater  dili- 
gence. 

Finding  no  reversible  error,  the  decree  of 
thi,  Pulaski  Chancery  Court  is  affirmed. 

Battle  and  Biddiok,  JJ.,  dissent. 
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1.  An  appeal  by  the  OTraers  of  tlie 
property  from  a  decision  establishing  a 
mechanic's  lien  can  be  maintained  without 
Joining  other  defendants,  under  Mills's  Anno. 
Stat.  S  1085,  which  proYldes  that  appeals 
may  be  taken  by  any  person  aggrieved. 

S.  The  allovrance  of  an  attoraey's  fee. 
in  addition  to  costs  that  would  otherwise  be 
allowed  by  law,  to  successful  lien  claimants, 
in  pursuance  of  Sess.  Laws  1803,  chap.  117, 
p.  325,  S  18,  which  provides  for  such  allow- 
ance only  to  plaintifTs,  is  in  violation  of  Bill 
of  Kights,  S  6,  providing  that  courts  of  jus- 
tice shall  be  open  to  every  person,  and  that 
right  and  Justice  shall  be  administered  with- 
out sale,  denial,  or  delay. 

8.  The  mere  silence  of  a  person  own- 
tnfl:  a  one-foarth  Interest  in  a  mine. 
with  respect  to  his  lack  of  interest  in  a  con- 
tract for  work  and  materials  made  by  lessees 
of  the  mine,  will  not  estop  him  from  denyiug 
that  his  Interest  is  subject  to  a  lien  for  such 
work  and  materials,  although,  as  an  em- 
ployee of  the  lessees,  he  may  have  given  di- 
rections as  to  the  performance  of  such  con- 
tract, where  the  nature  of  the  Interests  of 

,     all  parties  clearly  appeared  upon  the  records. 

4.  An  estoppel  to  deny  liability  under 
a  contract  mado  by  others  cannot  be  proved 
under  a  pleading  which  merely  avers  the 
execution  of  a  contract. 

(February  5,  1900.) 

APPEAL  by  defendants  from  a  judgment 
of  the  District  Court  for  Gunnison 
County  in  favor  of  plaintiffs  in  an  action 
brought  to  recover  for  materials  and  labor 
furnished  in  working  a  mine  and  to  estab- 
lish a  lien  therefor.    Reversed, 

Statement  by  Ooddard,  J^: 

This  action  was  originally  brought  in  the 
county  court  of  Gunnison  county  by  the  ap- 
pellees against  the  appellants  and  S.  B. 
Outcalt,  J.  T.  Clayton,  and  R.  D.  Smith,  to 
recover  against  Outcalt,  Clayton,  and  Smith 
for  goods,  wares,  and  merchandise  furnished 
and  labor  performed  in  working  the  Vulcan 
mine,  situate  in  Gunnison  county,  Colora- 
do, and  to  establish  and  enforce  a  lien  there- 
for against  said  mine.  Judgments  for  the 
several  amounts  claimed  were  recovered  in 
the  county  court  against  Smith,  Outcalt, 
and  Clayton,  and  they  were  declared  to  be 
liens  against  an  undivided  one-fourth  inter- 
est in  the  mine.  Davidson  and  Himebaugh, 
who  hdd  the  title  to  this  interest,  appealed 
from  that  portion  of  the  judgment  which 
subjected  said  interest  to  the  liens  of  plain- 
tiffs, to  the  district  court  of  Gunnison  coun- 
ty. Motion  to  dismiss  the  appeal  was  de- 
nied, and  a  trial  de  novo  had.     The  material 

NoTK. — As  to  estoppel  by  silence  when  there 
Is  no  duty  to  speak,  see  Knoedler  v.  Qlaenzer 
(C.  C.  A.  2d  C.)  20  L.  B.  A.  733. 
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facts  disclosed  by  the  evidence  introduced 
are,   in   brief,   as   follows:     On   March   18, 
1895,  the  then  owners  of  the  Vulcan  mine 
leaseid  the  same,  with  an  option  to  purchase, 
to  one  Frank  Winters,  until  Dec^ber  1, 
1895,  which  lease  was  recorded  in  the  office 
of  the  clerk  and  recorder  of  Gunnison  coun- 
ty.    On  April  11,  1895,  the  lease  was  extend- 
ed until  April  1,  1896.     On  this  date  Win- 
ters assigned  the  same  to  one  Spinney,  and 
later  Spinney  assigned  a  one-half  interest 
therein  to  R.  D.  Smith.     Subsequently  Out- 
calt acquired  the  other  half,  and  about  the 
middle  of   November,    1896,  he  and   Smith 
commenced   working   the   mine   thereunder, 
and  continued  to  work  until  about  the  let 
of  March,  1896.     Smith  and  Outcalt  carried 
on  their  operations  under  the  name  Vulcan 
Mining  Company  or  Vulcan  Mine.     Clayton 
wan   employed  by  them   as   bookkeeper,  in 
which  capacity   he   was   acting   during  the 
times  the  goods  were  furnished  and  labor 
performed    for    which    suit    was     brought; 
and  in  this  capacity  he  issued  orders  upon 
which    some  or   the  merchandise    was   fur- 
nished, to  which  he  signed  the  name  of  th« 
company,  adding  to  such  signature,  "by  C/' 
Also,  at  times  during  this  period  Clayton 
was  at   the   mine,   and,   in    the   absence  of 
Smith  and  Outcalt,  gave  directions   in  re- 
gard  to  the  work  and  operations   thereof. 
On  April  6,  1895,  he  acquired  the  fee-simp  i* 
title    to   an    undivided   one-fourth    interest, 
and  during  the  time  the  labor  was  performed 
and  the   materials    furnished    said    interest 
stood  of  record  in  his  name.     He  sold  and 
conveyed  this   interest   to    Himebaugh   and 
Davidson  on  March  2,  1896.     The  court  be- 
low, inter  alia,  found  that  during  the  time 
the  labor  was  performed  and  materials  fur- 
nished '^tJio  record  did  not  disclose  that  de- 
fendants Smith  and  Outcalt  had  any  inter- 
est in  said  property;  that  no  agreement  ex- 
isted between  said  defendants  Clayton,  Out- 
calt, and  Smith  for  the  working  and  devel- 
opment of  said  property  for  their  joint  bene- 
fit, and,  as  a  matter  of  fact,  said  property 
was  being  operated  for  the  benefit  of  Smith 
and  Outcalt  alone;  that  none  of  the  parties 
performing  labor   or   furnishing   materials, 
on  whose  account  it  is  sought  to  enforce  a 
lien  in  this   action   against   said    property, 
had  actual  notice,  during  the  period   said 
labor  was  being  performed  and  said  matt- 
rials   furnished,   for   whose    benefit     or   on 
whose  account  said  mine  was  being  worked 
or  operated," — and  found,  as  a  conclusion  of 
law,  that  Clayton,  by  failing  to  notify  tl.e 
lien  claimants  or   their   assignors   that  he 
was  not  interested  in  the  working  and  de- 
velopment of  the  mine,  under  the  circum- 
stances, was  estopped   from   claiming   that 
such  persons  have  no  lien  against  his  in^^f'T- 
est.  and  that,  as  against  his  interest,  a  lien 
attached  for  the  work  performed  and  mate- 
rials furnished,  and,  as  Himebaugh  and  Da- 
vidson purchased  this  interest  within  the  pe- 
riod  in   which   the  parties  claiming     Uens 
might  file  their  lien  statement,  they   took 
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such  interest  subject  to  said  liens,  and  en- 
tered a  decree  establishing  a  lien  on  the  uu- 
dlFided  one-fourth  interest  in  favor  of  the 
lien  claimants,  in  the  respective  amounts 
found  due  them,  together  with  attorney's 
fees  and  costs.  To  reverse  this  decree,  Dar 
vidaon  and  Himebaugh  bring  the  case  here 
on  appeaL 

Messrs.  Browm  ft  Honrse,  Woloott  ft 
Vaile,  and  W.  W.  Field  for  appellants. 

Mr.  Sprics  Shackleford,  for  appellees: 

There  is  no  rule  which  requires  the 
grounds  of  estoppel  to  be  pleaded  where 
there  has  been  no  opportunity  to  set  up  the 
plea. 

BigeloTT,  Estoppel,  4th  ed.  pp.  668,  689, 
5th  ed.  pp.  698,  699;  Wood  v.  Jackson  ex 
dfm.  Genet,  8  Wend.  9,  22  Am.  Dec.  603; 
Htmderson  v.  Keutzer,  66  Neb.  460,  76  N. 
W.  881 ;  Isaacs  v.  Clark,  12  Vt.  692,  36  Am. 
Dec  372;  Donnelly  v.  San  Fraatcisco  Bridge 
Co.  117  Cal.  417,  49  Pac.  559;  Blood  v.  La 
Serena  Land  d  Water  Co.  113  Cal.  221,  45 
Pac.  252;  Goetz  v.  GoWbawm  (Cal.)  37  Pac. 
646;  Churchill  v.  Baumann,  95  Cal.  541,  30 
Pac  770. 

Goddard,  J.,  delivered  the  opinion  of  the 

court  : 

1.  Appellees  assign  eross  error  upon  the 
overruling  of  their  motion  by  the  district 
court  to  dismiss  the  appeal  to  that  court 
from  the  county  court.  The  motion  was 
baaed  upon  the  ground  that  the  appeal  was 
taken  by  Davidson  and  Himebaugh  alone, 
and  from  that  part  of  the  decree  only  that 
established  the  lien;  the  contention  being 
that  an  appeal  from  the  county  to  the  dis- 
trict court  can  be  taken  only  by  the  united 
action  and  concurrence  of  all  the  defendants 
to  the  suit  in  the  county  court.  We  do  not 
think  that  this  position  is  tenable.  Section 
loss.  Mills's  Anno.  Stat,  inter  alia,  pro- 
vides: "Appeals  may  be  taken  to  the  dis- 
trict court  of  the  same  county,  from  all  final 
judgments  and  decrees  of  the  county  court, 
...  by  any  person  aggrieved  by  any 
aueh  final  judgment  or  decree,"  etc  It  will 
be  seen  that  this  statute  provides  that  an 
appeal  may  be  taken  by  any  person  ag- 
grieved. Davidson  and  Himebaugh  were  af- 
fected by  the  judgment  and  decree  only  in 
BO  far  as  it  established  a  lien  against  tiheir 
property,  and  were  not  concerned  with,  or 
directly  affected  by,  that  portion  which  ad- 
judged a  personal  liability  against  Smith, 
Outcalt,  and  Clayton.  If  it  should  be  held 
that,  as  a  condition  to  their  riglit  to  have  so 
much  of  the  controversy  as  affected  their 
rights  tried  de  novo  in  the  district  court,  it 
was  essential  that  all  the  defendants  in  the 
eonnty  court  should  join  in  the  appeal,  or 
that,  in  caso  of  the  refusal  of  any  to  join, 
it  was  incumbent  upon  Davidson  and  Hime- 
baugh to  appeal  the  entire  case,  thereby  ne- 
cessitating their  giving  an  appeal  bond  to  an- 
tirer  for  the  personal  judgment,  it  is  mani- 
fest that  they  would,  in  the  one  event,  have 
been  deprived  of  their  right  to  an  appeal, 
and.  in  the  other,  they  would  have  reaped 
no  benefit  from  the  submission  of  their  case 
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to  the  district  court,  even  if  successful  in 
defeating  the  lien.  The  appeal,  as  taken, 
in  no  way  disturbed  the  personal  judgment 
against  Smith,  Outcalt,  and  Clayton,  which 
determined  their  liability;  nor  was  there 
any  occasion  for  the  district  court,  upon  the 
trial  of  the  question  as  to  whether  or  not  a 
lien  existed  against  the  property  of  appel- 
lants, to  consider  the  personal  liability  of 
tlii^sc  parties.  The  court  was  therefore  cor- 
rect in  so  deciding,  and  refusing  to  dismiss 
the  appeal. 

2.  Counsel  for  appellants  contend  that  the 
judgment  and  decree  are  erroneous,  in  that 
the  lien  decreed  against  the  property  of  ap- 
pellants includes  in  addition  to  the  principal 
and  interest  of  the  debt,  and  the  usual 
costs,  the  allowance  of  attorney's  fees  to  the 
respective  lien  claimants.  These  allowances 
were  made  in  pursuance  of  9  18,  chap.  117, 
p.  326,  Sess.  Laws  1893,  which  reads  as  fol- 
lows: "In  all  suits  for  the  foreclosure  of 
liens  provided  for  in  this  act  in  which  the 
plaintiff  shall  obtain  a  judgment  and  decree 
of  foreclosure  against  the  property  described 
in  said  lien  there  shall  be  taxed  as  costs,  in 
addition  to  the  costs  already  provided  for  in 
such  cases,  a  reasonable  sum  as  an  attorney 
fee  to  be  fixed  b^  the  court  at  the  time  of 
rendering  such  judgment  and  decree."  It 
will  be  seen  that  this  section  imposes  a  pen- 
alty upon  the  defendant  for  exercising,  in 
this  class  of  cases,  the  common  right  of  mak- 
ing a  defense,  which  is  accorded  to  every 
other  litigant  in  the  courts,  by  subjecting 
him  to  the  payment  of  the  plaintiff's  attor- 
ney's fees  if  he  is  successful,  without  giving 
him  (the  defendant)  a  reciprocal  right  if  he 
is  victorious.  As  furnishing  support  for 
this  character  of  legislation,  we  are  referred 
to  the  following  cases,  wherein  statutes  al- 
lowing an  attorney's  fee  to  plaintiff  in  ac- 
tions against  railroad  companies  for  the 
killing  of  stock  have  been  held  to  be  consti- 
tutional: Peoria,  D.  d  E.  R.  Co.  v.  Dug- 
gan,  100  111.  537,  50  Am.  Rep.  619;  Ka/nsas 
P.  R.  Co.  V.  Mower,  16  Kan.  573;  Perkins 
V.  Bt.  Louis,  I.  M.  d  S.  R.  Co.  103  Mo.  52, 
11  L.  K  A.  426,  16  S.  W.  320;  Burlington, 
C.  R.  d  N.  R.  Co.  V.  Dey,  82  Iowa,  312,  12  L. 
R.  A.  436,  3  Inters.  Com.  Rep.  584,  48  N.  W. 
98.  An  examination  of  these  cases  disclos- 
es that  the  statutes  there  under  considera- 
tion required  the  railroad  company  to  fence 
its  right  of  way,  and  provided  penalties  for 
the  nonperformance  of  this  statutory  duty, 
— among  them,  an  attorney's  fee, —  but  no 
such  reason  underlies  the  legislation  iu 
question.  The  attorney's  fee  allowed  by  the 
foregoing  provisions  of  our  statute  is  not  in 
the  nature  of  a  penalty  for  the  violation  of 
any  statutory  duty,  but  a  punishment  for 
the  failure  to  pay  the  claim  of  the  lienor,  and 
cannot  be  sustained  upon  the  principle  an- 
nounced in  those  cases.  Its  validity,  there- 
fore, depends  upon  whether  it  violates  any 
provision  of  our  Constitution.  Section  6  of 
our  Bill  of  Rights  enacts:  "The  courts  of  jus- 
tice shall  be  open  to  every  person,  and  a 
speedy  remedy  afforded  for  every  injury  to 
person,  property,  or  character;  and  that 
right   and   justice   should   be  administer^ 
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without  sale,  denial,  or  delay."  In  Durkee 
V.  Janesville,  28  Wis.  464,  9  Am.  Rep.  600, 
an  act  that  exempted  the  city  of  Janesyille 
from  the  payment  of  costs  in  any  action 
brought  against  it  to  set  aside  any  assess- 
ment or  tax  deed,  or  to  prevent  the  collection 
of  taxes  in  said  city,  was  held  to  conflict 
with  §  9,  art.l,  of  the  Constitution  of  Wis- 
consin, which  was  substantially  like  the 
foregoing  section  of  our  bill  of  rights.  Chief 
Justice  Dixon,  in  discussing  the  construc- 
tion and  eflfect  to  be  given  to  that  provi- 
sion, said:  "It  is  obvious  there  can  be  no 
certain  remedy  in  the  laws,  where  the  legis- 
lature may  prescribe  one  rule  for  one  suitor 
or  dass  of  suitors  in  the  courts,  and  another 
for  all  others  under  like  circumstances,  or 
may  discriminate  between  parties  to  the 
same  suit,  giving  one  most  unjust  pecuniary 
advantage  over  the  other.  Parties  thus 
discriminated  against  would  not  obtain  jus- 
tice freely,  and  without  being  obliged  to 
purchase  it.  To  the  extent  of  such  discrimi- 
nation, they  would  be  obliged  to  buy  justice 
and  pay  for  it,  thus  making  it  a  matter  of 
purchase  to  those  who  could  afford  to  pay, 
contrary  to  the  letter  and  spirit  of  this  pro- 
vision. Certainty  of  remedy  implies  imi- 
formity  of  remedy  and  equality  of  rights 
and  privileges  in  all  things  respecting  it, 
which  can  only  be  obtained  by  general  laws, 
equally  binding  upon  every  member  of  the 
community.  The  language  denotes  that 
there  ctfn  be  but  one  remedy  for  all  similar 
cases,  which  must  operate  upon  all  persons 
or  parties  alike,  and  be  equally  free  and  fav- 
orable to  all."  In  South  d  North  Ala,  R. 
Co.  V.  Morr%8,  65  Ala.  193,  a  statute  which 
imposed  upon  an  unsuccessful  appellant  a 
reasonable  attorney  fee  incurred  by  reason 
of  taking  an  appeal  from  a  decision  ren- 
dered by  a  justice  of  the  peace  in  a  suit 
against  i*ailroad  companies  for  damages  to 
live  stock,  notwithstanding  it  gave  the  same 
right  to  both  parties,  was  held  to  be  in  con- 
flict with  ike  14th  Amendment  to  the  Con- 
stitution of  the  United  States  and  §  14  of 
their  Bill  of  Kights,  which  is  identical  with 
5  6  of  ours.  It  is  there  said:  "The  clear 
legal  effect  of  these  provisions  is  to  place  all 
persons,  natural  and  corporate,  as  near  as 
practicable,  upon  a  basis  of  equality  in  the 
enforcement  and  defense  of  their  rights  in 
courts  of  justice  in  this  state,  except  so  far 
as  may  be  otherwise  provided  in  the  Consti- 
tution. This  right,  though  subject  to  leg- 
islative regulation,  cannot  be  impaired  or 
destroyed  under  the  guise  or  device  of  being 
regulated.  Justice  cannot  be  sold  or  denied 
by  the  exaction  of  a  pecuniary  consideration 
for  its  enjoyment  from  one,  when  it  is  given 
freely  and  open-handed  to  another,  without 
money  and  without  price.  Nor  can  it  be 
permitted  that  litigants  shall  be  debarred 
from  the  free  exercise  of  this  constitutional 
right,  by  the  imposition  of  arbitrary,  unjust, 
and  odious  discriminations,  perpetrated  un- 
der color  of  establishing  peculiar  rules  for 
a  particular  occupation.  Unequal,  partial, 
and  discriminatory  legislation,  which  secures 
this  right  to  some  favored  class  or  classes, 
and  denies  it  to  others,  who  are  thus  exclud- 
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ed  from  that  equal  protection  designed  to 
be  secured  by  the  general  law  of  the  land, 
is  in  dear  and  manifest  opposition  to  tht 
letter  and  spirit  of  the  foregoing  constitu- 
tional provisions."     In  Chicago,  Si.  L.  d  V, 
0.  R.  Co.  V.  Mo88,  60  Miss.  641,  a  similar 
statute  was  adjudged  unconstitutional,  the 
court  saying:     "The  right  of  appeal  cannot 
be  fettered  and  dogged  with  reference  to  the 
parties  litigant,  or  the  attitude  they  occupy 
as    plaintiff     or    defendant.    All    litigants, 
whether  plaintiff  or  defendant,  should  be  re- 
garded with  equal  favor  by  the  law,  and  be- 
fore the  tribunals  for  administering  it,  and 
should  have  the  same  right  to  appeal  with 
others   similarly  situated.     All   must  have 
the  equal  protection  of  the  law  and  its  in- 
strumentalities.   The  same  rule  must  exist 
for  all  in  the  same  circumstances."     In  Gulf, 
0.  d  8.  F.  R.  Co.  V.  Ellis,  165  U,  S.  150,  41 
L.  ed.  666,  17  Sup.  Ct.  Rep.  255,  an  act  of 
the  legislature  of  Texas  which  provided  that 
any  person  having  a  valid,  bona  fide  claiiD 
for  personal  services  or  for  damages,  over- 
charges on  freight,  or  claims  for  stock  killed 
or  injured  by  the  trains  of  any  railway  com- 
pany, that  did  not  exceed  $50,  might  present 
the  same  for  payment  by  filing  it  with  the 
station  agent  of   such   corporation   in  any 
county  where  suit  might  be  instituted,  and 
if,  after  the  expiration  of  thirty  days  after 
such  presentation,  such  claim  had  not  beon 
paid  or  satisfied,  he  might  immediately  in- 
stitute suit  thereon  in  the  proper  court,  and, 
if  he  should  obtain  judgment  for  the  fnll 
amount  of  his  claim,  he  should  be  entitled 
to  recover  the  amount  of  such  claim  and  all 
costs,  and  in  addition  thereto  a  reasonable 
attorney's  fee,  not  to  exceed  $10,  to  be  as 
sessed  or  awarded  by  the  court  or  jury  try- 
ing the  issue,  was  held  to  be  unconstitution- 
al.    Mr.  Justice  Brewer,  who  delivered  tVie 
opinion  of  the  courts  said :     "The  act  singles 
out  a  certain  dass  of  debtors  and  punishee 
them,  when  for  like  delinquendes  it  punish- 
es no  others.     They  are  not  treated  as  other 
debtors,  or  equally  with  other  debtors.  Thoy 
cannot  appeal  to  the  courts  as  other  liti- 
gants under  like  conditions,  and  with  like 
protection.  If  litigation  terminates  adverse- 
ly to  them,  they  are  mulcted  in  the  attor- 
ney's fees  of  the  successful  plaintiff;  if  it 
terminates  in  their  favor,  they  recover  no 
attorney's  fees.     It  is  no  sufTicieut  answer  to 
say  that  they  are  punished  only  v»hen  ad- 
judged to  be  in  the  wrong.     They  do  not  en- 
ter   the    courts    upon     equal    terms.     They 
must  pay  attorney's  fees  if  wrong;  they  do 
not  recover  any  if  right;  while  their  adver- 
snries  recover  if  right,  and  pay  not-l<In<*  if 
wiong.    In   the   suits,   therefore,   to   which 
thiy    are    parties,    they    are   discriminate 
against,  and  are  not  treated  as  others.  Thoy 
do  not  stand  equal  before  the  law.     They  do 
not  receive  its  equal  protection.     All  tliis  i? 
obvious  from  a  mere  inspection  of  the  stat^ 
ute."    And,  after  a  thorough  and   exhaus- 
tive review  of  all  the  cases  bearing  upon  the 
subject,  he  hdd  the  act  to  be  unconstitu- 
tional because   it   operated   to   deprive   the 
railway  companies  of  property  without  due 
process  of  law,  and  denied  to  them  the  equal 
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protection  of  the  law,  in  th&t  it  singled  them 
x)ut,  of  all  citizens  and  corporations,  and  re- 
<iuired  them  to  pay,  in  certain  cases,  attor- 
ney's fees  to  parties  successfully  suing  them, 
while  it  gave  to  them  no  like  or  correspond- 
ing beneHt.  To  the  same  effect  are  Jolliffe 
▼.  Broicn,  14  Wash.  156,  44  Pac  149;  Hock- 
ing VuUev  Coal  Co.  v.  Rosser,  53  Ohio  St. 
12.  29  L.R,  A.  386,  41  N.  E.  263;  State  v. 
lirt  Creek  Coal  <£•  C.  Co.  33  W.  Va.  188,  6 
L.  R.  A.  359,  10  S.  K  288,  and  others  that 
might  be  cited. 

In  but  few  of  the  states  are  statutes  al- 
lowing attorney's  fees  in  this  class  of  cases 
to  be  found,     (n  California  such  legislation 
has  oeen  upheld  by  the  supreme  court,  but 
in  none  of  the  cases  has  its  constitutionality 
been  presented,    discussed,   or    determined. 
In  the  following  cases  its  constitutionality 
was  directly  challenged  and  passed  upon.  In 
a  rand   Rapids    Chair    Co,    v.    RunneU,    77 
Mich.  104,  43  N.  W.  1000,  a  statute  which 
allowed  $5  attorney's  fees  as  part  of  plain- 
tiff's costs  in  a  log-lien  suit  was  held  to  be 
ill^al   and    unauthorized,   for   the   reasons 
statod  in  Wilder  v.  Chicago  d  W.  M.  R.  Co. 
70  Mich.  382.  38  N.  W.  289;  Sckut  v.  Chicago 
4t  W.  if.  H.  Co.  70  Mich.  433,  38  N.  W.  291 ; 
Ufferiy  v.  Chicago  d  W.  M.  R.  Co.  71  Mich. 
35,  38  N.  W.  660.     In  Wilder  v.  Chicago  d 
W.  M.  R.  Co.  70  Mich.  382,  38  N.  W.  289, 
the  court,  in  discussing  the  question,  says: 
''This  inequality  and  injustice  cannot  be  sus- 
tained upon  any  principle  known  to  the  law. 
It  is  repugnant  to  our  form  of  government, 
and  out  of  harmony  with  the  genius  of  our 
free   institutions.     The    legislature     cannot 
give  to  one  party  in  litigation  such  privileg- 
es as  will  arm  him  with  special  and  import- 
ant pecuniary  advantages  over  his  antago- 
nist.'* In  Randolph  v.  Builders'  d  Painters' 
Supply  Co.  106  Ala.  501,  17  So.  721,  the  pro- 
vision allowing  attorney's  fees  was  held  to 
he  in  violation  of  9  14  of  their  Bill  of  Rights, 
which,  as  above  stated,  is  identical  with  9 
^  of  ours,  "in  that  it  allows   a   fee   to  the 
plaintiffs  attorney  for  prosecuting  his  suit 
successfully,  whereas  a  like    fee   is   not   al- 
lowed the  defendant's  attorney  in  case  the 
plaintiflf  fails  in  his  suit,  and  on  that  ac- 
(■oimt  it  is  discriminative  and  class  legisla- 
tion.*'    In    Wortttian    v.    Kleinschmidt,    12 
Mont  316,  30  Pac.  280,  the  constitutionality 
^f  the  act  was  upheld  by  a  divided  court,  the 
majority  opinion  being  delivered  by  Blake, 
Ch.  J.     But   we  think   the   able  dissenting 
opinion  of  De  Witt,  J.,  is  better  supported 
bv  reason  and  authoritY.     In  I  vail  v.  Wil- 
lis, 17   Wash.  646,  60  Pac.  467,  a  logger's 
lien  act,  which  provided  an  attorney's  fee 
for  the  person  claiming  the  lien,  was  up- 
held ;  the  court  observing  that  such  act  was 
clearly  distinguishable  from  the  statute  un- 
der consideration  in  Jolliffe  v.  Broion,   14 
Wash.  165,  44  Pac  149,  which  provided  for 
an  attorney's  fee  to  plaintifif  in  case  of  re- 
covery   against    the    railway    company    for 
killing  stock,  and  which  was  there  declared 
imconstitutlonal  because  it  did  not  provide 
for  the  payment  of  a  like  fee  by  plaintiff  in 
ea!^  he  should  be  unsuccessful,  for  the  rea- 
«>on  that  the  attorney's  fee  provided  by  the 
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latter  was  compensation  to  plaintiff  for  ex- 
penditures necesbarily  made  by  him  in  the 
foreclosure  of  his  lien,  and  allowable  upon 
the  same  principle  that  costs  are  allowed. 
It  is  diiiicult  to  see  how  the  designation  of 
such  fee  as  "costs"  obviates  the  objection 
that  it  confers  upon  the  plaintiff  a  right 
that  is  denied  to  defendant,  and  that  it  is 
an  "attempt  to  grant  special  privileges  and 
advantages  to  one  class  of  litigants  at  the 
expense  and  to  the  detriment  of  another." 
Appellees  lay  some  stress  upon  the  fact 
that  Mr.  Justice  Brewer,  in  Oulf,  C.  d  8.  F. 
R.  Co.  v.  Ellis,  165  U.  S.  150,  41  L.  ed.  660, 
17  Sup.  Ct.  Kep.  255,  mentions,  in  the  course 
of  his  discussion,  that  statutes  giving  spe- 
cial protection  to  laborers  and  mechanics 
have  been  upheld;  but  the  reasons  he  gives 
for  distinguishing  the  legislation  there  un- 
der consideration  from  such  statutes  apply 
with  equal  force  to  our  act,  to  wit,  that  it 
does  not  aim  to  protect  laborers  and  mechan- 
ics alone,  but  its  benefits  are  conferred  upon 
every  individual,  whether  rich  or  poor,  who 
has  a  claim  of  the  character  described.  It 
extends  the  benefit  to  materialmen,  contract- 
ors, and  others  who  do  not  come  within  the 
reason  that  justifies  such  legislation  for  the 
protection  of  laborers  or  mechanics.  While 
it  is  true  that  statutes  extending  the  right 
to  a  lien  to  these  other  classes  have  been  up- 
held, yet  the  principle  upon  which  they  have 
been  sustained  affords  no  support  for  ex- 
tending to  them  the  benefits  of  the  provision 
under  consideration.  We  are  unable  to  per- 
ceive any  reason  why,  in  an  action  to  enforce 
their  claims  for  merchandise  or  material 
furnished  in  the  erection  of  a  house  or  for 
the  development  of  a  mining  claim,  they 
should  be  afforded  any  other  or  greater 
rights  than  are  given  other  merchants  who 
furnish  provisions  or  supplies  to  persons  for 
family  consumption,  or  that  their  debtors 
should  not  have  the  same  right  to  contest 
the  justice  of  their  claims  upon  the  same 
terms  and  conditions  as  are  afforded  to  other 
debtors  by  the  general  law  of  the  land,  it  is 
no  answer  to  say  that  the  debtor  may  avoid 
the  imposition  of  this  additional  cost  by 
paying  his  honest  debts,  because  the  very 
purpose  of  the  litigation  he  invokes  is  to  de- 
termine whether  he  owes  the  debt  or  not. 
And  it  is  immaterial  whether  he  successful- 
ly defeats  the  larger  part  of  the  claim.  He 
ma}'  nevertheless  be  mulcted  in  a  sum  which 
will  deprive  him  of  any  benefit  from  the  de- 
fense which  he  has  legitimately  established. 
It  is  also  equally  immaterial  whether  he  in- 
terposes a  vexatious  defense,  or  makes  an 
honest  though  unsuccessful  one,  or  allows 
judgment  to  be  taken  against  him  by  de- 
fault; he  is  subjected  to  the  same  penalty. 
We  think  this  character  of  legislation  is  pro- 
hibited by  9  6  of  our  Bill  of  Rights,  and  that 
both  upon  principle  and  authority  §  18  of 
the  lien  law  is  unconstitutional,  and  that 
the  court  below  erred  in  allowing  the  attor- 
ney's fees  complained  of.  This,  however,  if 
the  only  error,  would  not  necessitate  a  re- 
versal of  the  entire  judgment,  since  the  lien 
and  judgment  are  affected  only  to  the  extent 
of  the  illegal  excess. 
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3.  The  principal  and  controlling  question 
presented  by  appellants'  assignments  of  er- 
ror is  whether,  under  the  pleadings  and 
facts  of  this  case,  the  court  below  erred  in 
holding  that  a  lien  attached  against  Clay- 
ton's interest  by  reason  of  his  connection 
with,  and  apparent  interest  in,  the  opera- 
tions of  the  mine.  A  mechanic's  or  miner's 
lien  is  the  creature  of  the  statute,  and  at- 
taches only  by  virtue  of  work  being  done  or 
materials  furniahed  under  a  contract  ex- 
press or  implied,  with  the  owner  of  the  prop- 
erty upon  which  the  lien  is  claimed;  and  the 
burden  of  pix>ving  such  contract  rests  upon 
the  party  asserting  it,  and  he  must  ascertain 
for  himself  that  the  party  with  whom  he 
deals  holds  such  a  relation  to  the  work  being 
done,  and  the  property  upon  which  the  same 
is  done,  as  will  entitle  him  to  claim  a  lien 
for  the  work  or  material  which  he  furnish- 
es. Rico  Reduction  d  Min,  Co.  v.  Mus- 
(fr<we,  14  Colo.  79,  23  Pac.  458;  Tritch  v. 
Norton,  10  Colo.  337,  15  Pac.  680;  Henry  d 
O.  Co.  V.  Fisherdick,  37  Neb.  207,  55  N.  W. 
643;  Brown  v.  Cowan,  110  Pa.  588,  1  Atl. 
620.  In  this  case  there  is  an  entire  absence 
of  evidence  tending  to  show  that  the  mine 
was  being  worked  under  any  contract  or  ar- 
rangement by  virtue  of  which  Clayton  was 
in  any  way  made  liable  for  the  labor  per- 
formed or  merchandise  furnished,  or  that 
there  existed  any  contract  which  directly  or 
indirectly  obligated  him  to  pay  for  the  same, 
or  that  the  lien  claimants  or  their  assignors 
performed  the  work  or  delivered  the  mer- 
chandise sued  for,  relying  upon  his  personal 
credit.  But,  on  the  other  hand,  it  is  clear- 
ly established  that  the  property  was  being 
operated  by  Smith  and  Outcalt  under  a  lease 
in  which  Clayton  had  np  interest,  and  the 
labor  was  performed  and  the  merchandise 
furnished  exclusively  for  their  use  and  bene- 
fit. This  lease  and  its  several  assignments 
were  of  record  in  Gunnison  county  prior  to 
and  during  the  time  the  indebtedness  herein 
sued  for  accrued,  and  were  notice  to  all  par- 
ties concerned  that  the  same  had  been  trans- 
ferred, and  then  stood  of  record  in  the  name 
of  Smith  and  Spinney;  and  the  lien  claim- 
ants or  their  assignors,  had  they  taken  the 
precaution  to  inquire,  could  have  readily  as- 
certained that  Spinney's  interest  had  parsed 
to  Outcalt,  and  that,  at  the  time  of  the  trans- 
actions mentioned  in  the  complaint,  Smith 
and  Outcalt,  in  the  contemplation  of  the  me- 
chanic's lien  statute,  where  the  only  "owners" 
of  the  property  whose  interest  therein  could 
be  subjected  to  lien  for  their  claims.  Under 
these  circumstances,  it  is  clear  that  no  lien 
accrued  ap^inst  Clayton's  interest  in  the 
mine,  in  their  favor,  by  virtue  of  any  con- 
tract relation  that  they  directly  or  indirect- 
ly held  to  him.  This  was  evidently  the  con- 
ciuflion  reached  by  the  court  below,  since  it 
predicated  the  liability  of  Clayton,  and  the 
right  to  a  lien  against  his  interest  in  the 
property,  solely  upon  the  ground  that  he  was 
cognizant  of  the  work  being  done,  and  to 
some  extent  took  part  in  its  direction;  and, 
having  in  some  instances  given  orders  for 
merchandise  in  the  name  of  the  company  un- 
der which  it  was  being  operated,  and  failing 
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to  notify  the  parties  dealing  with  the  com- 
pany of  his  true  relation  thereto,  he  is  now 
estopped  from  claiming  that  such  persons 
have  no  lien  against  his  intereat.  We  do 
not  think  that,  under  the  circumstances  of 
this  case,  such  conclusion  is  justified.  As 
we  have  seen,  it  was  the  duty  of  these  lien 
claimants  to  ascertain  with  wiiom  they  were 
dealing,  and  for  whose  use  and  benefit  they 
were  performing  labor  and  furnishing  ma- 
terial. And,  certainly,  in  the  then  condi- 
tion of  the  record,  Clayton  had  a  right  to 
presume  that  they  had  knowledge  of  the  true 
state  of  the  title,  and  of  the  facts  that  tliey 
could  have  ascertained  by  such  inquiry  i& 
was  suggested  by  the  record.  "Where  the'par- 
ty's  rights  in  property  sufficiently  appear  of 
record,  mere  silence  upon  his  part  is  no  vio- 
lation of  duty."  7  Am.  &  Eng.  Enc  Law, 
1st  ed.  p.  13,  note.  Silence,  and  authorities 
there  cited.  But,  aside  from  this,  the  ques- 
tion of  estoppel  was  neither  raised  by  ihe 
pleadings  nor  supported  by  the  evidence. 
That  the  facts  constituting  an  estoppel  in 
pais  must  be  specially  pleaded  is  well  eet- 
tled.  De  Votie  v.  McQerr,  15  Colo.  467,  24 
Pac  923;  Qaynor  v.  Clements,  16  Colo.  20*^, 
26  Pac.  324;  Prewitt  v.  Lambert,  19  Colo. 
7,  34  Pac.  684.  The  complain>t  avers  that 
Smith,  Outcalt,  and  Clayton  made  and  en- 
tered into  an  agreement  with  t^e  parties 
performing  labor  upon  the  Vulcan  mine, 
and  that  the  goods,  wares,  and  merchandise 
were  supplied  to  defendants  to  be  used  for 
the  working,  preservation,  and  development 
of  said  Vulcan  mine ;  thus  predicating  their 
right  to  relief  as  against  Clayton  upon  di- 
rect agreements  between  him  and  the  persons 
for  whose  labor  and  material  the  liens  are 
claimed.  The  answer  of  these  appellants 
denied  these  allegations,  and  any  and  all  in- 
debtedness on  the  part  of  Clayton.  The  par- 
tics  went  to  trial  upon  these  issues.  The 
testimony  wholly  failing  to  show  a  contract 
of  emplo^onent  by  Clayton,  appellees  under- 
took to  show  such  a  participation  in  the 
business  as  would  raise  an  implied  contract 
on  his  part.  Not  only  was  this  testimony 
inadmissible  under  the  issues  formed  by  the 
pleadings,  but  it  was,  we  think,  dearfy  in- 
sufficient to  raise  any  implied  assumpsit 
It,  at  most,  disclosed  acts  on  his  part  within 
the  scope  of  his  employment,  and  wholly 
failed  to  show  that  in  any  instance  the  par- 
ties performed  the  labor  or  furnished  the 
materials  relying  upon  his  liability  as  a 
party  in  interest,  or  upon  his  personal  cred- 
it, or  that  they  were  induced  so  to  do  by  his 
acts  or  apparent  connection  with  the  busi- 
ness. To  entitle  a  party  to  invoke  the  doc- 
trine of  estoppel,  he  must  actually  have  been 
misled  and  induoed  to  act  to  his  prejudice 
by  reason  of  another's  conduct;  he  having 
on  his  part,  exercised  due  diligence  to  ascer- 
tain the  truth.  In  Moore  v.  Botoman,  47 
N.  H.  494,  the  doctrine  is  thus  concisdy 
stated:  "To  have  this  effect,  however,  the 
defendant  must  actually  have  been  misled  by 
the  plaintiff's  conduct,  and  induced  thereby 
to  change  his  position.  If  he  is  not  so  mis- 
led, .  .  .  and  with  a  reasonable  use  of 
means  within  his  reach  he  miglut  have  ascer- 
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tained  the  fact,  he  could  not  set  up  an  es- 
toppeL  The  truth  is,  the  party  setting  up 
ftn  estoppel  is  himself  bound  to  the  exercise 
<^f  good  faith  and  due  diligence  to  ascertain 
the  truth."  Douglass  v.  Craig,  13  S.  C. 
371;  2  Herman,  Estoppel,  9  969.  If  it  can 
be  held  that  a  lien  can  be  created  against 
the  interest  of  an  owner  of  property  in  this 
state,  in  the  absence  of  any  contract  on  his 
part,  by  reason  of  his  conduct,  it  is  manifest 
that  the  facts  disclosed  by  this  record  are 
insufficient  to  work  such  a  result.  We  are 
therefore  of  the  opinion  that,  in  the  circum- 


stances of  this  case,  no  lien  was  created 
against  Clayton's  interest  in  the  mine,  and 
the  court  below  erred  in  adjudging  a  lien 
against  such  interest. 

For  the  foregoing  reasons,  the  decree  of 
the  court  below  ia  reversed,  and  the  cause  re- 
manded, with  directions  to  enter  judgment 
in  favor  of  appellants. 

Oabbert,  J.,  not  participating. 

Rehearing  denied. 


GEORGIA  SUPREME  COURT. 


T.  H.  McMillan,  Plff.  %n  Err., 

V, 

R,  B.  HARRIS  et  al,  Exrs.,  etc.,  of  Sarah 
M.  Parsons,  Deceased. 
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*1.    One  wbo  bids  at  m  pablle  sale,  not 
b«eaa«e    of   any    desire   to    pareliaae, 

but  merely  for  the  purpose,  either  In  his 
own  interest  or  that  ot  another,  to  run  up 
the  price.  Is  not  a  **puffer,"  if,  in  case  bis 
bid  is  the  last  and  highest,  he  can  be  com- 
pelled by  the  person  conducting  the  sale  to 
take  and  pay  for  the  property ;  and  this  is  so 
though,  under  an  arrangement  with  another 
or  others  to  whom  the  proceeds  of  the  sale, 
or  a  considerable  portion  thereof,  will  ulti- 
mately go,  he  will  not  be  compelled  to  keep 
snd  pay  for  the  property. 
2.  Aecordlnarly,  It  is  aeltlier  ooatrary 
to  la^vr  nor  public  policy  for  persons 
who  will  be  entitled  to  the  proceeds  of  land 
sold  by  an  executor  under  a  decree  of  court 
to  engage  a  third  person  to  run  the  property 
up  to  a  specified  price,  with  the  understand- 
ing that,  if  it  is  knocked  down  to  him,  they 
will  take  it  off  his  hands. 

(February  28,  1000.) 

ERROR  to  the  Superior  Court  for  Chat- 
ham County  to  review  a  jud^rment  com- 
pelling the  successful  bidder  at  a  judicial 
sale  to  take  the  property  allotted  to  him. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Denmark,  Adams,  ft  Free- 
mam,  for  plaintiff  in  error: 

Under  the  Code  the  court  had  full  power 
to  reliefre  Mr.  McMillan,  and  it  was  its 
duty  to  do  so  if  the  sale«  made  under  the 
process  of  its  court,  "was  infected  with 
fraud,  irregularity,  or  error,  to  the  injuiy 
of  either  party." 

Ga.  Code,  99  4856,  6427;  Johnson  ▼. 
Dooly,  72  Ga-  297 ;  Parker  v.  Olenn,  72  Ga. 
638;  Fears  ▼.  State,  102  Ga.  284,  29  S.  E. 
463. 

The  fact  that  the  bidding  complained  of 
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Note. — I'or  effect  of  preventing  or  checking 
bids  upon  the  Talldlty  of  sales  at  auction,  see 
Herndon  ▼.  Gibson  (S.  C.)  20  L.  R.  A.  545,  and 
note, 
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was  done  in  good  faith  and  for  a  purpose- 
regarded  by  Mr.  Owens  and  the  gentlemen, 
representing  the  other  half  interest  as  law- 
ful and  proper,  in  advancement  of  the  in- 
terests of  their  clients,  cannot  be  material 
or  important. 

Harrison  v.  MoHenry,  9  Ga.  164,  62  Am. 
Dec.  435. 

Mr.  McMillan  had  a  right  to  this  property 
at  the  lowest  real  bid  without  any  inflation 
by  anything  like  puffing. 

Pennock's  Appeal,  14  Pa.  446,  53  Am.  Dec. 
561;  Staines  v.  Shore,  16  Pa.  200,  65  Am. 
Dec.  492;  Peck  v.  List,  23  W.  Va.  403,  48 
Am.  Rep.  398;  Springer  v.  Kleinsorge,  83- 
Mo.  162. 

An  owner  cannot  employ  a  by-bidder,  "for 
the  purpose  of  preventing  a  sacrifice  of  the- 
property,"  or  its  sale  below  a  certain  price. 

Bennett's  Benjamin,  Sales,  6th  ed.  p.  454, 
7th  ed.  p.  447 ;  Veazie  v.  Williams,  3  Story, 
611,  Fed.  Cas.  No.  16,907;  Story,  Sales,  4th 
ed.  99  482  et  seq.;  Tiedeman,  Sales,  5  165; 
Hartwell  v.  Oumey,  16  R.  I.  78,  13  Atl.  113. 

PufHng  at  a  judicial  sale  vitiates  the  sale 
as  completely  as  if  the  sale  were  not  ju- 
dicial. 

Rorer,  Judicial  Sales,  p.  44,  9  77;  Tiede- 
man, Sales,  9  165. 

Mr.  Owens's  conduct  amounted  to  "puff- 
ing" under  the  definitions. 

Locke  V.  Willingham,  99  Ga.  297,  25  S.  E. 
693;  James  v.  Kelley,  107  Ga.  446,  33  S. 
E.  426;  Coleman  v.  Maclean,  101  Ga.  304, 
28  S.  E.  861;  Bexwell  v.  Christie,  1  Cowp. 
395;  Veazie  v.  Williams,  8  How.  154,  12  L. 
ed.  1027;  Crowder  v.  Austin,  3  Binor.  368; 
Robinson  v.  Wall,  2  Phill.  Ch.  373;  Wheeler 
v.  Collier,  Moody  &  M.  123;  Green  v.  Baver- 
stock,  14  C.  B.  N.  S.  204 ;  Rex  v.  Marsh,  3- 
Younge  &  J.  331 ;  Mortimer  v.  Bell,  L.  R.  I 
Ch.  10,  6  Am.  L.  Reg.  N.  S.  310;  Peck  v, 
lAst,  23  W.  Va.  403,  48  Am.  Rep.  398; 
Hinde  ▼.  Pendleton,  Wythe  (Va.)  146; 
National  Bank  of  the  Metropolis  v. 
Sprague,  20  N.  J.  Eq.  159;  Donaldson  v. 
M'Roy,  1  Browne  (Pa.)  346;  Woods  v.  Hall, 
16  N.  C.  (1  Dev.  Eq.)  411;  Flannery  v. 
Jones,  180  Pa.  338,  36  Atl.  857 ;  Bowman  v. 
McClenahan,  20  App.  Div.  346,  46  N.  Y^ 
Supp.  946;  Miller  v.  Baynard,  2  Houst. 
(Del.)  5H9,  83  Am.  Dec.  168;  Baham  v» 
Bach,  13  La.  287,  33  Am.  Dec.  561;  Towle- 
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V.  Leavitt,  23  N.  H.  360,  55  Am.  Dec.  195; 
Bateman,  Auctions,  pp.  131-134,  246;  Bisp- 
ham,  Eq.  6th  ed.  §  209;  1  Warvelle,  Vend- 
ors, pp.  254-256;  2  Pom.  Eq.  Jur.  9  934. 

Mr.  R.  R.  lUohards,  for  defendants  In 
error : 

llie  law  authorized  Mr.  Owens  to  bid. 

The  parties  to  an  action  may  purchase. 

Freeman  v.  Cooper ,  14  Ga.  238 ;  White  v. 
Crew,  16  Ga.  416;  Kilgo  v.  Castleherry,  38 
Ga.  513,  95  Am.  Dec.  406;  Humphrey  v. 
McOill,  59  Ga.  649;  Pinkaton  v.  Harrell, 
106  Ga.  102,  31  S.  E.  808;  Rorer,  Judicial 
Sales,  2d  ed.  §§  170,  782;  Pugh  v.  Highley, 
152  Ind.  252,  44  L.  R.  A.  392,  53  N.  E.  171; 
2  Sugden,  Vendors,  8th  Am.  ed.  689. 

So  may  a  cotenant  in  partition  sale. 

Freeman,  Cotenancy  &  Partition,  §  166; 
Petoabic  Min.  Co,  v.  Mason,  145  U.  S.  349 
36  L.  ed.  732,  12  Sup.  Ct.  Rep.  887;  Baird 
V.  Baird,  21  N.  C.  (1  Dev.  &  B.  Eq.)  524,  31 
Am.  Dec.  399. 

So  may  an  heir  at  law  or  a  devisee  at  ad- 
ministrator's or  executor's  sale,  and  that, 
too,  at  his  own  sale,  if  the  executor  or  ad- 
ministrator is  one  of  the  heirs  or  devisees. 

Anderson  v.  Butler,  31  S.  E.  183,  6  L.  R. 
A,  166,  9  S.  E.  797;  Pennock*s  Appeal,  14 
Pa.  446,  53  Am.  Dec.  562;  Rigg  v.  Schweitz- 
er, 170  Pa.  549,  33  Atl.  116;  James  v.  KeJr 
ley,  107  Ga.  446,  33  S.  E.  425;  Rorer,  Ju- 
dicial Sales^  2d  ed.  §  426. 

Tlie  policy  of  the  law  forbids,  as  condu- 
cive to  fraud  and  inimical  to  fair  dealing 
the  purchase  by  masters,  trustees,  executors, 
administrators,  guardians,  and  all  others, 
at  their  own  sales,  as  also  all  agents,  pub- 
lic or  private,  who  are  concerned  in  selling 
whether  such  purchase  be  direct  or  indirect. 

Rorer,  Judicial  Sales,  §  413. 

In  sales  directed  by  a  court  of  chancery, 
the  whole  business  is  transacted  by  a  public 
officer,  under  the  guidance  and  superintend- 
ence of  the  court  itself. 

Blossom  V.  Milwaukee  d  C.  R.  Co,  3 
Wall.  207,  18  L.  ed.  46;  Pewahic  Min.  Co. 
T.  Mason,  145  U.  S.  361,  36  L.  ed.  736,  12 
Sup.  Ct.  Rep.  887 ;  Pinkaton  v.  Harrell,  106 
Ga.  102,  31  S.  E.  808. 

Under  our  system  any  party  may  bid  who 
does  not  come  within  the  reason  and  spirit 
of  the  law  which  prohibits  a  vendor  to  be- 
come the  purchaser  at  a  judicial  sale. 

It  is  difficult  to  see  how  a  public  sale  be- 
tween competing  bidders  could  ever  be  sus- 
tained if  one  may  insist  that  he  was  taken 
by  surprise  and  prejudiced  because  he  had 
not  been  informed  of  the  amount  to  which 
bidders  would  run  the  propertv. 

Barling  v.  Peters,  134  111.  606,  26  N.  E. 
770. 

Two  or  more  parties  interested  in  the  re- 
«ult  of  a  judicial  sale  may  lawfully  combine 
to  purchase  on  joint  accoimt,  for  the  honest 
purpose  of  preventing  a  sacrifice  of  the 
property,  or  for  any  other  purpose,  lawful 
m  its  nature,  not  designed  to  stifle  com- 
petition or  chill  the  sale. 

White  V.  Crew,  16  Ga.  416;  Buckner  v. 
■Chamhlisa,  30  Ga.  653;  Pennaylvania 
Tranap.  Co,'a  Appeal,  101  Pa.  676 ;  Hopkins 
w.  Ensign,  122  N.  Y.  144,  9  L.  R.  A.  731,  25 
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N.  E.  306;  Thamea  v.  Miller,  2  Woods,  564, 
Fed.  Cas.  No.  13,860;  James  v.  Fulcrod,  5 
Tex.  612,  55  Am.  Dec.  744;  Oulick  v.  Wc66, 
41  Neb.  706,  60  N.  W.  13;  Jenkins  v.  Hogg, 
2  Tread  way.  Const.  821;  Phippen  v.  Utick- 
ney,  3  Met.  387 ;  Kearney  v.  Taylor,  15  How, 
494,  14  L.  ed.  787 ;  Wicker  v.  Hoppock,  6 
Wall.  94,  18  L.  ed.  752;  Reagan  v.  Bishop, 
25  S.  C.  585. 

It  could  hardly  be  considered  a  fraud  for 
a  competent  bidder  to  bid  what  property 
was  worth,  to  keep  it  from  being  sacrifieoJ 
to  a  bidder  who  was  trying  to  get  it  at  less 
than  it  was  worth. 

Richarda  v.  Holmea.  18  How.  148,  15  L. 
ed.  306;  Smith  v.  Black,  115  U.  S.  308,  19 
L.  ed.  398,  6  Sup.  Ct.  Rep.  60;  Pewabic  Min. 
Co,  V.  ilfcwon,  146  U.  S.  349,  36  L.  ed.  732. 
12  Sup.  Ct.  Rep.  887;  Jamea  v.  Kelley,  107 
Ga.  446,  33  S.  E.  425 ;  Pennock'a  Appeal,  14 
Pa.  446,  53  Am.  Dec  562;  Rigg  v.  Schtceiiz- 
er,  170  Pa.  549,  33  Atl.  116;  Anderson  v. 
Butler,  31  S.  C.  183,  5  L.  R.  A.  166,  9  S.  E. 
797 ;  3  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  505. 

There  is  a  solid  distinction  to  be  made 
between  the  bid  of  an  irresponsible  pufTer. 
secured,  by  the  power  that  controls  the  sale. 
from  liability  for  his  bid,  and  the  bid  of 
a  responsible  party  to  the  record  at  a  ju- 
dicial sale,  with  which  he  can  be  and  should 
be  made  to  comply  for  the  benefit  of  others 
interested  in  the  proceeds  of  sale  as  well  as 
he. 

Allen  V.  Gillette,  127  U.  S.  696,  32  L.  ed. 
274,  8  Sup.  Ct.  Rep.  1331 ;  Smith  v.  AmoU, 
5  Mason,  414,  Fed.  Cas.  No.  13,004. 

A  sale  by  an  administrator  will  not  be  set 
aside  by  discharging  the  purchaser  because 
one  interested  in  the  estate  employs  a  puf- 
fer, without  the  knowledge  of  the  adminis- 
trator or  auctioneer. 

Eaat  V.  Wood,  62  Ala.  313;  hocke  v.  WU- 
lingham,  99  Ga.  297.  25  S.  £.  693. 

Messrs.  A.  C.  Wrisht  and  Georse  W. 
Owens  also  for  defendants  in  error. 

Cobb,  J.,  delivered  the  opinion  of  the 
court: 

Stoj'ell  C.  Parsons  and  Elizabeth  Cath- 
arine Maas,  by  her  father,  as  nejrt  friend 
and  guardian,  brought  suit  in  the  superior 
court  of  Chatham  county  against  the  execu- 
tors of  the  last  will  and  testament  of  Sarah 
M.  Parsons  and  others,  alleging  in  their  pe- 
tition that  they  were  joint  owners  of  certain 
described  realty  in  the  city  of  Savannah, 
and  praying  that  a  certain  deed  alU»::rcd  to 
be  a  cloud  upon  the  title  of  petitioners 
might  be  delivered  up  to  be  canceled,  and 
t^at  the  executors  take  charge  of  the  realty, 
and  dispose  of  the  same  for  the  benefit  of  pe- 
titioners. When  the  case  came  on  for  a 
hearing,  a  decree  was  entered,  providing  that 
the  trust  deed  referred  to  be  set  aside  and 
canceled,  and  that  the  executors  "take 
charge  of  and  dispose  of  the  property  set 
out  in  said  petition  in  accordance  with  the 
terms  of  compromise  as  agreed  on,"  and  to 
this  end  advertise  the  property  in  a  desig- 
nated way  for  sale  at  public  outcry  before 
the  door  of  the  courthouse  of  Chatlnm 
county  during  the  legal  hours  of  sale  to  the 


1900. 


McMiLiiAH  v.  Habris. 


847 


highest  bidder^  and  report  the  sale  to  the 
court  for  confirmation.  The  sale  was  hail 
In  the  manner  prescribed  in  the  decree*  ana. 
•on  the  day  fixed  in  the  advertisement  the 
property  was  sold  in  several  parcels,  and 
knocked  down  to  different  purchasers.  The 
•executors  reported  the  sale  to  the  court, 
when  it  appeared  that  one  of  the  parcels 
had  been  knocked  down  to  T.  H.  McMillan, 
the  plaintiff  in  error,  for  the  sum  of  $14,000. 
In  answer  to  the  rule  nisi  calling  upon  hioi 
to  show  cause  why  the  sale  should  not  be 
confirmed,  McMillan  set  up  that  the  pi  ice 
at  which  the  property  was  knocked  down  to 
him  was  the  result  of  "pufl&ng"  or  "by-bid- 
ding'' at  the  sale,  done  at  the  instance  of 
parties  owning  an  interest  in  the  property, 
and  in  fraud  of  his  rights  as  purchaser; 
that  the  property  was  run  up  by  the  owners 
thereof  without  his  knowledge  by  iHds  that 
^'ere  not  real  or  genuine,  but  made  for  the 
parpose  of  puffing  the  property,  and  that 
such  conduct  rendered  the  sale  illegal,  and 
released  him  from  his  obligation  to  pay  for 
the  property.  After  hearing  the  evidence, 
the  jud£re  held  that  sufficient  cause  had  not 
been  shown  to  authorize  him  to  refuse  to 
confirm  the  sale,  and  an  order  was  passed 
<?onfirming  the  sale,  and  directing  McMillan 
to  pay  the  amount  of  his  bid  into  the  hands 
of  the  executors.  To  this  ruling  McMillan 
excepted,  assigning  as  error  that  the  deci- 
sion of  the  judge  was  contrary  to  law  imd 
the  evidence,  that  the  evidence  required  a 
finding  that  the  sale  was  puffed,  and  was 
therefore  illegal.  It  appears  from  the  evi- 
dence that  the  petitioners  in  the  onginal 
proceeding.  Miss  Maas  and  Dr.  Parsons, 
were,  unaer  the  will  of  Sarah  M.  Parsons,  en- 
titled each  to  a  one-half  interest  in  the  prop- 
erty involved  in  the  present  case.  Mr. 
Owens  was  an  attorney  at  law  representing 
Miss  Maas.  Mr.  Seabrook  was  an  attorney 
at  law  representing  Dr.  Parsons.  Mr. 
Owens  was  at  the  sale,  and  made  several  bids 
on  tlie  property;  one  of  these  bids  being  im- 
mediately before  the  bid  of  McMillan,  at 
which  the  property  was  knocked  down  to 
him.  Mr.  Owens  was  not  bidding  in  his 
ovm  interest.  He  was  bidding  for  his  client 
by  authority  given  him  to  bid  such  an 
amount  as,  in  his  discretion,  would  be  nec- 
«^9ary  to  prevent  the  property  from  bpin^ 
fold  at  a  sacrifice.  It  also  appears  that  Mr. 
Owens  and  Mr.  Seabrook,  representing  their 
respective  clients,  had  agreed  that  the  prop- 
erty should  not  be  sold  for  less  than  $13,000, 
and  that,  in  pursuance  of  this  agreement. 
Mr.  Owens  became  a  bidder  at  the  sale;  and 
it  is  to  be  inferred  from  the  testimony  that, 
if  the  property  had  been  knocked  down  to 
him,  the  purcha^rs  would  have  been  neither 
^  himself  nor  Mr.  Seabrook,  but  their  respec- 
tive clients.  It  also  appears  that  out  of  the 
proceeds  of  the  sale  different  items  of  costs 
and  expenses  connected  with  the  litigation 
were  to  be  paid  by  the  executors;  the 
amount  of  such  items  which  were  due  and 
unpaid  at  the  date  of  the  hearing  of  the  pe- 
tition brought  to  confirm  the  sale  being 
more  than  $250.  The  auctioneer  who  con- 
ducted the  sale  was  one  of  the  executors, 
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and  it  appeared  that  neither  in  his  capadty 
as  auctioneer  nor  as  executor  did  he  have  any 
connection  whatever  with  the  arrangement 
mad«  between  Mr.  Owene  ajid  Mr.  Seabrook, 
and  there  was  no  reason  whatever  why  he 
oould  not,  if  the  property  had  been  knocked 
down  to  Mr.  Owens,  have  treated  him  as  the 
purchaser,  and  invoked  the  aid  of  the  court 
to  that  end.  It  appeared  distinctly  from  the 
testimony  that,  if  there  was  any  puffing  or 
by-bidding,  neither  the  auctioneer  nor  the 
executors  had  any  oonn^ection  with  the  same, 
and  that  it  was  done  wthout  their  consent, 
knowledge,  or  authority. 

The  controlling  question  to  be  determined 
is  whether  the  conduct  of  Mr.  Owens  in  en- 
tering into  the  arrangement  with  Mr.  Sea- 
brook to  bid  on  the  property  in  behalf  of 
their  respective  clients  so  as  to  prevent  its 
sacrifice,  and  bidding  at  the  sale  for  that 
purpose  without  the  expectation  of  becom- 
ing a  purchaser  himself,  was  of  such  a  char- 
acter as  to  authorize  the  court  to  declare 
that  McMillan  was  misled,  and  that  for  that 
reason  the  sale  was  void,  and  should  be  set 
aside.  To  properly  determine  this  it  is  nec- 
essary to  investigate  the  law  of  sales  at  auc- 
tion, and  determine  who  is  a  puffer  at  an 
auction,  and  what  conduct  would  amount  to 
puffing  so  as  to  invalidate  the  sale.  There 
is  no  decision  of  this  court  bearing  directly 
upon  this  question.  The  presence  at  auction 
sales  of  persons  who  bid  for  the  purpose  of 
inflating  the  value  of  the  property  in  behalf 
of  those  interested  in  the  sale  is  a  matter  at 
the  present  time  of  very  common  occurrence, 
and  has  been  from  the  time  that  auction 
sales  were  first  known.  This  practice  has 
brought  about  many  controversies  which  re- 
sulted in  numerous  cases,  and  ^e  effect  of 
such  conduct  has  been  discussed  by  many 
judges  and  text  writers.  A  person  of  the 
character  referred  to  is  usually  denomi- 
nated a  ''puffer^"  but  he  is  sometimes  re- 
ferred to  as  a  "by-bidder,"  "capper,"  "de- 
coy duck,"  "white  bonnet,"  or  "sham  bid- 
der." The  first  time  that  this  question 
seems  to  have  come  before  the  English 
courts,  so  far  as  the  reported  cases  are  con- 
cerned, was  in  the  case  of  Walker  v.  Night' 
ingalCy  4  Bro.  P.  C.  193,  which  was  decided 
in  1726.  It  was  held  by  the  house  of  lords 
in  that  case  that  a  puffer  oould  not  recover 
compensation  for  his  services,  since  they 
were  contrary  to  good  faith.  The  next  case 
in  point  of  time  was  Bexwell  v.  Ohriatief  I 
Co\vp.  395,  which  was  decided  by  the  court 
of  King's  bench  in  1776.  This  was  a  deci- 
sion by  Lord  Mansfield,  and,  as  it  was  ren- 
dered prior  to  our  adopting  statute,  it  is 
controlling  authority  in  this  state.  Thorn- 
ton V.  Lane,  11  Ga.  500.  For  this  reason  it 
is  necessary  to  examine  that  case  with  some 
care.  An  action  was  brought  against  an  auc- 
tioneer, for  selling  a  horse  at  the  highest 
price  bid  for  him,  contrary  to  the  owner's 
express  direction  not  to  allow  him  to  go  un- 
der a  larger  sum  named,  and  it  was  held 
that  such  an  action  would  not  lie,  but  that 
it  would  have  been  otherwise  if  the  owner 
had  directed  the  auctioneer  to  put  the  horse 
up  at  a  particular  price,  and  not  lower. 
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The  opinion  of  Lord  Mansfield  in  the  case 
was  a«  follows:  ''The  matter  in  question 
is  in  itself  of  small  value,  but  in  respect  of 
the  principles  by  which  it  must  be  governed 
it  is  a  question  of  great  importance.  Since 
the  trial  I  have  mooted  the  point  with  many 
who  are  not  lawyers,  upon  the  morality  and 
rectitude  of  the  transaction.  The  question 
is  whether  a  bidding  by  the  owner  of  goods 
at  a  sale  under  these  conditions,  namely, 
'that  the  highest  bidder  shall  be  the  pur- 
chaser, and  if  a  dispute  arise,  to  be  decided 
by  a  majority  of  the  persons  present,'  is  a 
bidding  within  the  meaning  of  such  condi- 
tions of  sale.  There  is  no  express  undertak- 
ing on  the  part  of  the  defendant,  nor  is  it, 
as  has  been  ingeniously  said,  a  direction 
that  there  should  be  no  bidding  under  £15, 
which  might  be  fair ;  but  the  direction  given 
to  the  defendant  is  'not  to  let  the  horse 
go  under  £15,'  which  implies  there  might  be 
a  bidding  under  that  sum.  The  question, 
then,  is  whether  the  owner  can  privately 
employ  another  person  to  bid  for  him.  The 
basis  of  all  dealings  ought  to  be  good  faith ; 
so,  more  especially  in  these  transactions, 
where  the  public  are  brought  together  upon 
a  confldenoe  that  the  articles  set  up  to  sale 
will  be  disposed  of  to  the  highest  real  bid- 
der. Tliat  could  never  be  the  case  if  the 
owner  might  privately  and  secretly  enhance 
the  price  by  a  person  employed  for  that  pur- 
pose; yet  tricks  and  practices  of  this  kind 
daily  increase,  and  grow  so  frequent  that 
good  men  give  in  to  the  ways  of  the  bad  and 
dishonest  in  their  own  defense.  But  such  a 
practice  was  never  openly  avowed.  An  own- 
er of  gfoods  set  up  to  sale  at  an  auction  never 
yet  bid  in  the  room  for  himself.  If  such  a 
practice  were  allowed^  no  one  would  bid.  It 
18  a  fraud  upon  the  sale  and  upon  the  public. 
The  disallowing  it  is  no  hardship  upon  the 
owner ;  for,  if  he  is  unwilling  his  goods  should 
go  at  an  under-price,  he  may  order  them 
to  be  set  up  at  his  own  price  and  not  lower. 
Such  a  direction  would  be  fair.  Or  he  might 
do  as  was  done  by  Lord  Ashburnham,  who 
sold  a  large  estate  by  auction.  He  had  it 
inserted  in  the  conditions  of  sale  that. he 
himself  might  bid  once  in  the  course  of  the 
sale,  and  he  bid  at  once  £15,000  or  £20,000. 
Such  a  condition  is  fair,  because  the  public 
are  then  apprised  and  know  upon  what 
terms  they  bid.  In  Holland  it  is  the  prac- 
tice to  bid  downwards.  The  question,  then, 
is,  Is  such  a  bidding  fair?  If  not,  it  is  no 
argument  to  say  it  is  a  frequent  custom. 
Gaming,  stockjobbing,  and  swindling  are  fre- 
quent. But  the  law  forbids  them  all.  Sup- 
pose there  was  an  agreement  to  abate  so 
much,  which  is  the  case  where  goods  are 
Bold  by  one  person  in  the  trade  to  another, 
they  abate  sometimes  10  to  16  per  cent. 
Such  an  agreement  between  the  owner  and  a 
bidder  at  sale  by  auction  would  be  a  gross 
fraud.  What  is  the  nature  of  a  sale  by  auc- 
tion? It  is  that  the  goods  shall  go  to  the 
highest  real  bidder.  But  there  would  be  an 
end  of  that  if  the  owner  might  privately  bid 
upon  his  own  goods.  There  is  no  contract 
with  the  auctioneer.  He  is  only  an  agent 
between  the  buyer  and  seller.  He  may  fair- 
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ly  bid  for  a  third  person  who  employs  him, 
but  not  for  the  owner.  In  this  case  there  is- 
another  fraud  put  upon  the  public.  For  by 
the  catalogue  the  goods  are  described  to  ht 
'the  goods  of  a  gentleman  deceased,  and  sold 
by  order  of  the  executor.'  Upon  this  repre- 
sentation many  people  would  attend  to  bid 
on  a  supposition  that  the  goods  were  neces- 
sarily to  be  sold  at  all  events,  whether  val- 
uable or  not  valuable;  whereas  they  might 
have  their  suspicions  if  they  were  the  prop- 
erty of  persons  living.  Horses,  or  any  other 
species  of  property,  belonging  to  persons 
that  are  dead,  are  not  so  likely  to  be  faulty 
as  those  which  are  parted  with  by  persons  in 
their  lifetime.  We  all  remember  the  sale  of 
a  gentleman's  wines,  where  vast  quantities^ 
had  been  sent  in  belonging  to  other  person«>. 
and  all  sold  at  a  very  high  price,  under  an 
idea  Uiey  were  his.  The  consequence  was. 
most  of  the  buyers  were  taken  in.  There- 
fore, upon  full  consideration,  I  am  of  opin- 
ion that  a  bidding  by  the  owner  in  the  man- 
ner contended  for,  and  agreeable  to  the  di- 
rections given  in  this  case,  would  have  been 
a  fraud  upon  the  sale;  and,  consequently, 
that  this  action  against  the  defendant  as 
auctioneer  cannot  be  maintained." 

In  Hotcard  v.  Castle,  0  T.  R.  642,  the  de- 
cision  of  Lord  Mansfield  in  BexweU  v.  Chris- 
tie was  followed  by  Lord  Kenyon.  In 
Wheeler  v.  Collier,  Moody  &  M.  123,  a  sale 
at  which  there  were  two  puffers  was  held  to 
be  void,  and  Lord  Tenter  den  stated  that  the 
inclination  of  his  mind  was  that  the  employ- 
menit  of  only  one  puffer  would  avoid  a  sale. 
In  Crowder  v.  Austin,  3  Bing.  368,  it  ap- 
peared that  the  vendor  of  a  horse  statione.1 
his  servant  to  join  in  the  bidding  at  a  public 
auction,  and  the  servant  bid  up  to  £23  after 
a  bona  fide  bidder  had  bid  £12.  It  was  held 
that  the  sale  could  not  be  enforced  a^insi 
a  subsequent  bidder.  In  Qreen  v.  Barer- 
stock,  14  C.  B.  N.  S.  204,  it  was  held  that 
upon  a  sale  of  goods  by  auction,  where  the 
highest  bidder  is  to  be  the  purchaser,  the 
secret  employment  of  a  puffer  on  behalf  of 
the  vendor  is  a  fraudulent  act  and  vitiates 
the  sale.  In  that  case  Byles,  J.,  said: 
"The  sale  is  vitiated  by  the  fraud,  and  void, 
unless  the  vendee,  with  knowledge  of  the 
fact,  has  aeted  upon  it  so  as  to  deprive  him- 
self of  the  right  to  complain.  This  has  been 
the  law  of  England,  and,  indeed,  of  the 
whole  of  Europe,  for  a  very  long  time  indeed. 
It  was  a  law  of  universal  application  eren 
before  the  Christian  era."  The  decisions  of 
the  common-law  courts  of  England  h.ive 
been  almost  without  exception  in  line  with 
the  decision  of  Lord  Mansfield  in  BexiccU  v. 
Christie,  The  principle  at  the  foundation  of 
thi«  decision  was,  that  forgone  to  offer  hi* 
property  at  public  outcry'  to  the  highest 
bidder,  and  then  secretly  arrange  with  an- 
other to  bid  on  the  property  in  his  behalf, 
with  the  distinct  understanding  that  he  wa* 
not  to  incur  any  liability  on  his  bid, — ^was  a 
fraud  upon  the  right  of  those  who  attended 
the  sale  in  good  faith  expecting  to  come  in- 
to competition  with  others  like  themsclve* 
who  really  desired  to  purchase  the  property 
on  the  best  terms  possible.    The  reason  for 
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the  rale  was  the  palpable  fraud  upon  bona 
fide  bidders.  Strang  as  it  may  seem,  the 
English  court  of  chancery  did  not  follow  the 
rule  laid  down  by  Lord  Mansfield,  but,  on  the 
•eontrary,  in  a  number  of  decisions  this  rule 
was  criticised,  and  the  fraud  incident  to  puf- 
fing at  auctions  was  not  only  tolerated,  but 
approved  of^  by  that  court.  In  Conolly  y. 
Parsons^  which  will  be  found  reported  in  a 
aoet  in  3  Ves.  Jr.  625, — a  decision  rendered 
in  1797, — Lord  Chancellor  Loughborough 
found  great  fault  with  the  ooncluaion 
reached  by  Lord  Mansfield,  and  also  with 
the  reasoning  which  led  him  to  that  conclu- 
sion. According  to  the  rule  in  that 
case«  unlimited  puffing  was  allowable. 
While  the  decision  last  referred  to  was  not 
followed  by  the  court  of  chancery  in  all  of 
its  bearings,  that  court  held  on  different  oc- 
casions that  the  mere  fact  that  one  puffer 
was  employed  to  prevent  a  sacrifice  of  the 
property  would  not  be  such  a  fraud  as  would 
vitiate  the  sale  when  it  was  otherwise  free 
from  infirmity.  In  Mortimer  v.  Bell  [L.  R. 
1  Cb.  10]  5  Am.  L.  R^.  N.  S.  310,  it  was 
held  by  Lord  Chancellor  Cran worth  that  the 
rule  said  to  exist  in  equity,  allowing  one 
puffer  to  be  employed,  without  notice,  to 
prevent  a  sale  at  an  undervalue,  is  abstract- 
ly less  sound  than  the  rule  at  law,  which 
declares  such  employment  to  be  fraudulent; 
and  rests  only  on  the  authority  of  decisions 
in  lower  branches  of  the  court.  See  also, 
in  this  connectimi,  Flint  v.  Woodin,  9  Hare, 
618;  Robinson  v.  Wall,  2  Phill.  Ch.  372; 
Smith  V.  Clarke,  12  Ves.  Jr.  477.  The  con- 
flict between  the  rule  laid  down  by  the  com- 
mon law  and  the  chancery  courts  of  England 
was  finally  settled  by  an  act  of  Parliament 
which  provided  that,  "whenever  a  sale  by 
auction  of  land  would  be  invalid  at  law  by 
reason  of  the  employment  of  a  puffer,  the 
same  shall  be  deemed  invalid  in  equity  as 
well  as  at  law." 

In  the  case  of  Peek  v.  List,  23  W.  Va.  338, 
48  Am.  Rep.  398,  which  is  one  of  the  leading 
American  cases  on  the  subject,  the  English 
decisions  above  referred  to,  as  well  as  many 
others  by  the  English  common  law  and 
chancery  courts,  are  collected  and  com- 
mented on  in  the  opinion  of  Mr.  Justice 
Green,  We  have  referred  to  such  of  those 
decimons  as  we  deem  necessary  to  the  pres- 
ent discussion.  The  decision  of  Lord  Mans- 
field must  be  treated  as  binding  authority 
in  this  state,  as  there  are  none  of  our  own 
decisions  in  conflict  with  the  rule  he  there 
lavs  down.  Attention  was  called  in  the  ar- 
gument to  the  fact  that  the  record  in  the 
case  of  Locke  v.  Willingham,  99  Ga.  297,  25 
S.  E.  693,  disclosed  that  certain  charges  of 
the  trial  judge  bearing  upon  the  subject  un- 
der consideration  in  the  present  case  were 
under  review^  and  that  the  effect  of  the  rul- 
ing jn  that  case,  which  was  merely  a  head- 
note,  that  no  error  of  law  was  committed, 
was  to  approve  of  the  charges  made  by  the 
trial  judge.  We  have  examined  the  record 
in  that  case,  and  we  find  that  the  charges  of 
the  judge  under  review  were  not  only  not  in 
conflict  with  the  rule  laid  down  by  Lord 
Mansfield,  but  seem  to  have  been  in  acoord 
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therewith.  The  following  decisions  and  au- 
thorities will  show  the  riuings  of  some  of  the 
American  courts  on  this  subject:  2  Pom. 
Eq.  Jur.  S  934,  pp.  1336,  1337 ;  3  Am.  &  Eng. 
Enc.  Law,  2d  ed.  pp.  304,  305;  Benjamin, 
Sales,  7  th  ed.  (|  470  et  seq.;  1  Warvelle, 
Vendors,  p.  254;  1  Story,  Eq.  Jur.  9  293; 
Bispham,  Eq.  f  209;  Tiedeman,  Sales,  §  163; 
Rorer,  Judicial  Sales,  p.  44;  Bateman,  Auc- 
tions, p.  131;  1  Wait,  Act.  &  Def.  p.  482; 
Story,  Sales,  §  482;  Veazie  v.  Williams,  8 
How.  134,  12  L.  ed.  1018;  Flarmery  v.  Jones, 
180  Pa.  338,  36  Atl.  856;  Bowman  v.  Mc- 
Clenahan,  20  App.  Div.  346,  46  N.  Y.  Supp. 
945;  Pennock's  Appeal,  14  Pa.  446,  53  Am. 
Dec.  661;  Hartwell  v.  Ourney,  16  R.  I.  78, 
13  R.  I.  113;  Reynolds  v.  Dechaums,  24  Tex. 
174,  76  Am.  Dec.  101;  Davis  v.  Pettoay,  3 
Head,  667,  75  Am.  Dec.  789;  Miller  v.  Bay- 
nard,  2  Houst.  (Del.)  559,  83  Am.  Dec.  168; 
Jenkins  v.  Hogg,  2  Tread  way,  Const.  821; 
East  V.  Wood,  62  Ala.  313;  Woods  v.  Hall, 
16  N.  C.  (1  Dev.  Eq.)  411;  National  Bank 
of  the  Metropolisy.8prague,20  N.  J.Eq.l59; 
Binde  v.  Pendleton,  Wythe  (Va.)  [145] 
354;  Curtis  v.  Aspinwall,  114  Mass.  187,  19 
Am.  Rep.  332;  Springer  v.  Kleinsorge,  83 
Mo.  152;  Toxcle  v.  Leavitt,  23  N.  H.  360,  55 
Am.  Dec.  195 ;  Staines  v.  Shore,  16  Pa.  200, 
55  Am.  Dec.  492. 

An  examination  of  the  authorities  above 
cited,  as  well  as  of  many  others  which  might 
be  cited,  will  show  that  the  conclusions 
reached  by  the  American  courts  on  this  ques- 
tiop  are  far  from  being  uniform,  come 
have  followed  the  rule  laid  down  by  Lord 
Mansfield,  others  the  rule  announced  by  Lord 
Loughborough;  and  still  others  are  not  in 
exact  acoord  with  either,  but  are  modifica- 
tions of  one  or  the  other.  It  is  not  possible 
to  reconcile  the  American  decisions  on  this 
subject,  and  it  would  not  be  profitable  to 
undertake  to  do  this,  even  if  it  were  possible. 
We  may  lay  it  down  as  a  rule  without  ex- 
ception that  the  employment  of  a  puffer  at 
an  auction  sale  is  such  a  fraud  as  will  viti- 
ate the  sale.  Such  being  the  rule,  the  ques- 
tion now  to  be  determined  is,  Who  is  a  puf- 
fer T  Mr.  Justice  Green,  in  Peek  v.  List, 
cited  above,  thus  defines  a  puffer:  "A  puf- 
fer, in  the  strictest  meaning  of  the  word,  is 
a  person  who,  without  having  any  intention 
to  purchase,  is  employed  by  the  vendor  at  an 
auction  to  raise  the  price  by  fictitious  bids, 
thereby  increasing  competition  among  the 
bidders,  while  he  himself  is  secured  from 
risk  by  a  secret  understanding  with  the  ven- 
dor that  he  shall  not  be  bound  by  his  bids." 
This  definition  will  be  found  to  have  been 
approved  by  several  of  the  text  writers  and 
many  of  the  judges  in  the  authorities  and 
decisions  above  cited.  It  is  directly  in  line 
with  the  ruling  made  by  Lord  Mansfield  in 
Bexwell  v.  Christie,  In  order  to  constitute 
one  who  bids  at  a  sale  a  puffer,  it  is  not  only 
necessary  that  he  shall  be  employed  by  the 
owner  of  the  property  which  is  being  sold, 
or  by  some  person  having  an  interest  therein, 
but  it  must  appear  that  the  person  employ- 
ing the  puffer  was  so  interested  in  the  auc- 
tion or  act  of  selling  that  there  oould  be 
made   with  him   a   Ending   agreement   by 
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which  the  person  bidding  incurs  not  the 
slightest  riefk  of  being  called  on  to  comply 
with  the  terms  of  any  bid  that  he  may  malce. 
If  he  be  employed  by  the  owner  of  the  prop* 
erty,  and  the  owner  has  complete  control  of 
the  auction  and  the  auctioneer,  as  was  the 
case  in  BemoeU  v.  Christie,  then  no  one 
would  question  that  he  was  a  puJBTer,  within 
the  meaning  of  the  law,  and  his  employ- 
ment would  amount  to  a  fraud  upon  the  real 
bidder.  If  he  be  employed  by  a  person  inter- 
ested in  the  property,  although  not  the  sole 
Owner,  and  such  person  has  complete  control 
over  the  auction,  so  that  he  could  entirely 
relieve  him  from  all  responsibility  for  the 
bid  he  would  make,  then  a  person  employed 
under  such  circumstances  would  be  a  puffer, 
within  the  principle  of  the  ruling  made  in 
Beanvell  v.  Chriatte.  The  rule  is  &us  stated 
by  Mr.  Justice  Green  in  Peck  v.  List,  before 
referred  to:  "But  it  is  obviously  unimportr 
ant  whether  the  by-bidder  is  employed  by 
the  owner  of  the  land  or  by  some  one  else 
having  a  pecuniary  interest  in  the  auction 
about  to  be  made,  and  who  stands  in  such 
a  relation  to  it  that  he  can  make  good  his 
assurance  to  the  by-bidder  that  he  shall  not 
be  held  responsible  for  his  bid  if  it  happen 
to  be  the  highest  bid  made.  The  real  es- 
sence of  the*  fraud  is  not  that  the  owner  is 
bidding  for  the  property,  but  it  consists  in 
the  fact  that  a  by-bidder  pretending  to  be 
a  bona  fide  bidder  deceives  honest  bidders, 
raises  the  price  of  the  property  by  fictitious 
bids  increasing  oompetition,  while  he  him- 
self has  good  reason  to  believe  and  does  be- 
lieve that  he  is  secure  from  any  risk  of  being 
held  personally  liable  for  his  bids.  It  is 
immaterial  from  whom  he  derives  this  as- 
surance of  immunity,  provided  the  party 
giving  the  assurance  expressly  or  impliedly 
has  the  power,  either  legally  or  practically, 
to  make  good  the  assurance."  "It  makes  no 
difference  that  such  puffer  or  by-bidder  was 
employed  to  prevent  &  sacrifice  of  the  prop- 
erty»  and  was  directed  to  bid  it  up,  to  a  fixed 
price  only;  nor  does  it  make  any  difference 
that  the  property  only  sold  at  a  reasonable 
price."  In  many  of  the  cases  it  is  said  that 
a  person  employed  by  the  owner  to  secretly 
bid  upon  the  property  would  be  a  puffer;  in 
still  others  it  is  said  that  a  person  so  em- 
ployed by  the  vendor  would  be  a  puffer;  in 
still  others  it  is  stated  that  a  person  so  em- 
ployed by  the  seller  would  be  a  puffer;  and 
in  still  others  it  is  declared  that  a  person 
employed  by  those  who  are  pecuniarily  in- 
terested in  the  property  would  be  a  puffer. 
In  dealing  with  this  subject  the  terms 
"owner,"  "vendor,"  "seller,"  and  "person 
pecuniarily  interested  in  the  property  or  its 
proceeds"  are  to  be  given  tne  same  meaning, 
and  they  all  refer  to  one  who,  without  re- 
gard to  what  may  be  his  peculiar  interest  in 
the  property,  must  have  absolute  control  of 
the  auction  sale,  and  is  at  liberty  of  his  own 
volition  to  discharge  any  bidder  from  liabil- 
ity on  account  of  his  bid.  If  the  person  con- 
ducting the  sale  can,  notwithstanding  the 
agreement  of  one  who  has  a  larger  interest 
in  tiie  proceeds  of  the  sale,  hold  the  bidder 
responsible  for  the  amount  of  his  bid«  then 
48  L.  R.  A. 


a  person  employed  by  the  person  having 
such  larger  interest  in  the  proceeds  would 
not  be  a  puffer  within  the  meaning  of  tlie 
law.  Bidding  by  such  a  person  would  not  be 
fraudulent,  and  therefore  the  sale  would  not 
be  affected  by  the  employment  of  such  a  per- 
son. An  auctioneer  is  the  agent  of  the  per- 
son who  directs  him  to  make  the  sale.  Tlie 
sale  is,  therefore,  controlled  by  one  who  di- 
rects the  auctioneer.  When  an  auction  sale 
is  declared  by  the  auctioneer  to  be  without 
reserve,  this  is,  in  effect^  a  statonent  that 
the  pers<m  who  directs  the  auctioneer  to 
make  the  sale,  no  matter  what  his  interest 
in  the  property  may  be,  has  empowered  the 
auctioneer  to  sell  the  property  to  the  high- 
est bidder,  and  that  the  person  directing  the 
auctioneer  will  not  himself  bid  upon  the 
property,  or  employ  others  to  do  so  in  his  be- 
half. .Where  the  auctioneer  puts  up  prop- 
erty without  any  statement  as  to  tiie  con- 
ditions of  sale,  the  bidders  have  a  right  t» 
presume  that  the  sale  is  to  be  without  re- 
serve. The  owner,  vendor,  seller,  or  person 
interested  in  the  sale,  whatever  we  may  call 
him,  that  is,  the  person  who  has  directed 
the  auctioneer  to  sell  the  property,  and  who 
will  be  compelled  to  make  good  to  the  bidder 
the  acceptance  of  a  bid  by  the  auctioneer,  is 
not  allowed  to  secretly  bid  at  the  sale.  He 
may  bid,  however,  if  public  notice  be  given 
of  the  facta  so  thsit  other  bidders  may  know 
that  they  are  coming  into  competition  with 
the  person  who  has  control  of  the  sale.  The 
mere  fact  that  a  person  is  pecuniarily  inter- 
ested in  property  which  is  being  sold  at  auc- 
tion docs  not  preclude  him  from  becoming  a 
bidder,  and  this  is  true  of  judicial  sales  as 
well  as  private  sales.  No  matter  what  in- 
terest a  person  may  have  in  the  proceeds  of 
the  sale  or  in  the  property  which  is  going 
to  be  sold  vA.  public  outcry,  either  at  private 
auction  or  judicial  sale,  his  right  to  become 
a  bidder  at  the  sale  is  well  recogniz'ed  br 
numerous  decisions  of  this  court,  as  well  as 
of  other  courts  in  this  country,  provided  the 
sale  is  not  under  his  control.  See,  in  this 
connection,  Freeman  v.  Cooper,  14  Ga.  238; 
White  v.  Crew,  16  Ga.  416;  Buckner  v. 
Chamblies,  30  Ga.  652;  Kilgo  v.  CastUherr^f 
38  Ga.  512,  95  Am.  Dec.  406;  Kearney  t, 
Taylor,  16  How.  494,  14  L.  ed.  787 ;  Riehardi 
v.  Holmes,  18  How.  143,  15  L.  ed.  304; 
Peioahio  Min.  Co.  v.  Mason,  145  U.  S.  349, 
36  L.  ed.  732,  12  Sup.  Ct.  Rep.  887 ;  Blossom 
v.  Milwaukee  &  C.  R.  Co.  3  Wall.  196,  18  L. 
ed.  43;  Smith  v.  Black,  115  U.  S.  308.  29  L. 
ed.  398,  6  Sup.  Ct.  Rep.  50;  Allen  v.  Gillette, 
127  U.  S.  589,  32  L.  ed.  271,  8  Sup.  CtRep. 
1331;  Baird  v.  Baird,  21  N.  C.  (1  Dev.  &  B. 
Eq.)  524,  31  Am.  Dec.  399;  Qulick  v.  Webb, 
41  Neb.  706,  60  N.  W.  13;  Phippen  v.  Stick- 
ney,  3  Met.  384;  Pennsylvania  Transp.  Co's 
Appeal,  101  Pa.  676;  Thames  v.  Miller,  2 
Woods,  564,  Fed.  Gas.  No.  13,860;  Ttoin-bUk 
Oil  Co.  V.  Marbury,  91  U.  S.  687,  23  L.  ed. 
328.  Such  being  the  right  of  one  who  is  in- 
terested in  the  property  sold  or  in  the  pro- 
ceeds of  the  sale,  who  is  himself  not  oonduet- 
ing  the  sale,  and  who  has  not  such  control 
over  the  sale  as  that  he  can  make  a  binding 
agreement  with  a  bidder  thai  he  will  not 
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be  lield  responsible  for  his  bid,  it  cannot  be 
a  fraud  for  euch  person  to  employ  one  to  bid 
at  a  sale  in  his  behalf,  even  Uiough  the  fact 
that  the  bidder  is  bidding  in  behalf  of  one 
interested  in  the  property  is  not  disclosed 
to  the  other  bidders.  The  law  charges  every- 
one who  attends  an  auction  sale,  no  matter 
what  its  character,  whether  resulting  from 
a  private  agreement  or  from  a  judgment  of 
a  court,  th»t  anyone  interested  in  the  pro- 
ceeds of  the  sale  or  in  the  property,  and  who 
has  no  absolute  control  over  the  sale,  may 
become  a  competitor  with  any  other  person 
at  the  sale,  and  bid  for  the  property,  and 
such  a  person  is  under  do  ooligation  to  dis- 
close to  others  his  intention  to  bid;  and 
therefore  the  employment  by  such  a  person 
of  another  to  bid  in  his  behalf,  without  dis- 
closing that  he  is  representing  the  person  so 
interested,  could  not,  in  any  sense,  be  a  fraud 
upon  other  bidders.  It  is  true  that  the  law 
prohibits  certain  persons  from  acting  as 
agents  of  such  a  person.  A  sheriff  cannot 
become  a  bidder  at  his  own  sale  as  agent  for 
another  {Harrison  v.  McHenry,  9  Ga.  164, 
52  Am.  Dee.  435 ;  Coletnan  v.  Mticlean,  101 
Ga.  303,  28  Ga.  861) ;  though  it  has  been 
held  that  a  sheriff  acting  as  auctioneer  at  an 
administrator's  sale  may  make  one  bid  for 
a  person  interested  in  the  property  to  be 
sold,  if  he  discloses  the  facft  that  he  is  bid- 
ding for  another,  and  if  his  authority  is 
limited  to  making  one  bid,  and  he  have  no 
discretion  to  do  otherwise  (Jamea  v.  Kelley, 
107  Ga.  446,  33  S.  £.  425.) 

The  matter  may  thus  be  summed  up:  If 
a  person  who  has  such  control  of  an  auction 
B&le  that  he,  of  his  own  volition,  can  release 
a  bidder  fron»  all  responsibility  for  his  bid, 
employs  another,  upon  an  understanding  of 
that  character,  to  bid  at  the  sale,  without 
disclosing  for  whom  he  is  bidding,  for  the 
purpose  of  preventing  the  property  from  sell- 
ing at  a  sacrifice,  or  for  the  purpose  of  mak- 
ing the  same  bring  more  than  its  actual 
value,  the  bidding  by  one  or  more  persons 
under  such  employment  is  such  a  fraud  upon 
the  real  bidders  that  the  sale  will  be  declared 
Toid  at  their  instance.  The  only  lawful 
way  in  which  such  a  person  can  prevent  a 
sacrifice  of  the  property  sold  is  to  fix  a 
minimum  price,  of  which  public  notice  shall 
be  given,  or  make  public  the  fact  that  he, 
<»ither  by  himself  or  by  others,  will  be  a  bid- 
rier  at  the  sale.  On  the  other  hand,  the  mere 
tact  that  the  person  is  interested  in  the  prop- 
erty to  be  sold,  or  in  the  proceeds  of  the 
sale,  will  not  preclude  him  from  either  bid- 
ding himself  or  from  procuring  another  to 
bid,  either  openly  or  secretly,  in  his  behalf, 
without  regard  to  what  the  agreement  may 
be  with  such  bidder,  if  the  one  employing 
such  bidder  has  not  himself  such  control  of 
the  sale  that  he  could  absolutely  release  the 
bidder  from  all  responsibility  growing  out 
of  his  having  participated  in  the  sale  in  that 
capacity.  Applying  the  principles  above 
annouiMed  to  the  facts  of  the  present  case, 
Mr.  Owens  was  in  no  sense  a  puffer,  and  the 
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sale  was  not»  for  any  reason  set  up  1^  the 
plaintiff  in  error,  invalid. 
Judgment  affirmed. 

All  the  Justices  ooncur. 
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*1.  The  eontpetitlon,  tbe  defe»tlns  or 
lessenlns  of  Trblch  par.  4,  %   2,   art.  4, 

of  the  Constitution  (Civ.  Code.  S  5800),  so 
far  as  applicable  to  railroad  companlea  was 
deslipied  to  prevent,  was  competition  between 
lines  of  railroad,  viewed  with  reference  to 
their  general  business  In  and  through  the 
territory  traversed  by  them,  and  not  compe- 
tition which  might  incidentally  exist  at  mere 
points  or  particular  places.  A  combination 
of  railroad  lines,  whatever  the  form  adopted 
for  bringing  it  about,  is  not  violative  of  this 
paragraph  of  the  Constitution,  even  though 
it  might  lessen  or  defeat  competition  at  some 
point  or  points,  if ,  as  a  general  result  of  the 
combination,  the  public  at  large,  as  distin- 
guished from  the  people  of  special  or  particu- 
lar communities,  was  in  consequence  bene- 
fited. 

2.  IVltetlier  or  not  the  eomblnatloit  of 
any  t^ro  slven  lines  of  railroad 
^'onld  be  contrary  to  this  paragraph 
of  the  Constitution  is  a  question  which  can- 
not be  settled  under  any  rule  of  universal  ap- 
plication, but  one  which  must  be  determined 
in  each  case  upon  its  own  peculiar  facts  and 
circumstances. 

8.  The  present  reeord  discloses  that 
there  xrnm  antple  e-vldence  to  uphold 
an  adjudication  that  the  consolidation  of 
the  two  lines  of  railroad  involved  did  not  de- 
feat, and  was  not  intended  to  defeat,  competi- 
tion. In  the  sense  In  which  that  word  Is  used 
in  the  above-mentioned  paragraph  of  the 
Constitution,  and  also  that  such  consolida- 
tion neither  encouraged  nor  tended  to  en- 
courage monopoly. 

(January  81,  1900.) 

ERROR  to  the  Superior  Court  for  Putnam 
County  to  review  a  judgment  in  favor 
of  defendants  in  a  proceeding  to  set  aside  a 
contract  looking  toward  the  consolidation  of 
certain  railroad  companies.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  J.  M.  Terrell,  Attorney  General, 
J.  8.  Tnraer,  8.  T.  Winsfield,  and  W. 
H.  Burw^ell,  for  plaintiiT  in  error: 

The  ri^ht  to  forfeit  charters  carries  with 
it  the  right  to  enjoin  ultra  vires  acts,  or  to 
set  the  same  aside. 

2  Cook,  CJorp.  §  635;  Louisville  d  N.  R, 
Co.  V.  Com.  97  Ky.  675,  31  S.  W.  476;  Louis- 
ville  d  N.  R,  Co.  v.  Kentucky,  161  U.  S. 

•Headnotes  by  La  wis,  J. 


Note. — For  restrictions  on  consolidation  of 
parallel  or  competing  railroads,  see  State  em 
rel.  Nolan  v.  Montana  B.  Co.  (Mont.)  45  L.  R 
A.  271.  and  note. 
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677,  40  L.  ed.  849,  16  Sup.  Ct  Rep.  714;  3 
I'om.  Eq.  Jur.  §  1093;  Atty.  Oen.  v.  Chicago 
^  N.  W,  R.  Co.  35  Wis.  524;  10  Enc  PI.  & 
Pr.  897. 

Section  5800  of  the  Code,  U  4,  8  2,  art  4, 
of  the  Constitution  makes  the  common  law, 
so  far  as  relates  to  the  purchase  of  one  cor- 
poration by  another  corporation,  a  part  of 
the  Constitution. 

See  Small's  Debates  of  the  Convention  of 
1877.  As  to  what  is  the  oommon  law,  see 
Central  R.  Co,  v.  Collins,  40  Ga.  583. 

The  purchase  of  the  Eatonton  branch  by 
the  Middle  Georgia  &  Atlantic  was  contrary 
to  law,  null,  and  void.  While  under  the 
chartei'  the  Eatonton  branch  might  buy  or 
sell,  no  such  authority  belonged  to  Middle 
Georgia  &  Atlantic. 

East  Line  d  R.  River  R,  Co.  v.  Rushing, 
69  Tex.  313,  6  S.  W.  834;  Thomas  v.  West 
Jersey  R.  Co.  101  U.  S.  71,  25  L.  ed.  950. 

The  Middle  Georgia  k  Atlantic  Railway 
•Company  could  not  legally  buy  stock  in  an- 
other road. 

Central  R.  Co.  v.  Collins,  40  Ga.  683; 
Hazlehurst  v.  Sa/cannah,  Q.  d  N.  A.  R.  Co. 
43  Ga.  13. 

The  general  assembly  could  not  confer 
upon  the  !Middle  Georgia  &  Atlantic  Rail- 
way Company  authority  to  buy  stock. 

Ga.  Code,  §S  6800,  6780;  Hamilton  v.  Sav- 
annah, F.  d  W.  R.  Co.  49  Fed.  Rep.  424; 
Langdon  v.  Bra/nch,  37  Fed.  Rep.  449,  2  L. 
R.  A.  120;  Central  R.  Co.  v.  Collins,  40  Ga. 
-583;  Ellington  v.  Beaver  Dam  Lumber  Co. 
93  Ga.  53,  19  S.  £.  21. 

The  two  roads  were  competing  roads,  and 
ior  that  reason  the  sale  was  void. 

The  right  to  construct,  or  aid  in  the  con- 
struction of,  branch  roads  does  not  carry 
with  it  the  right  to  purchase  roads  already 
constructed. 

Campbell  v.  Marietta  d  C.  R.  Co.  23  Ohio 
St.  168;  Gulf,  C.  d  8.  F.  R.  Co.  v.  Morris, 
67  Tex.  692,  4  S.  W.  156. 

These  roads  are  competing  lines. 

Central  R.  Co.  v.  Collins,  40  Ga.  583; 
Langdon  v.  Branch,  37  Fed.  Rep.  448,  2  L. 
R.  A.  120;  Hamilton  v.  Savannah,  F.  d  W. 
R.  Co.  49  Fed.  Rep.  424;  Clarke  v.  Central 
R.  d  Bkg.  Co.  50  Fed.  Rep.  338,  15  L.  R.  A. 
683 ;  Gulf,  C.  d  S.  F.  R.  Co.  v.  State,  72  Tex. 
404,  1  L.  R.  A.  849,  2  Inters.  Com.  Rep.  335, 
10  S.  W.  81 ;  State  ew  rel.  Leese  v.  Atchison 
d  N.  R.  Co.  24  Neb.  143,  38  N.  W.  43;  East 
Line  d  R.  River  R.  Co.  v.  State,  75  Tex.  434, 
12  8.  W.  690 ;  Teorcw  d  P.  R.  Co.  v.  Southern 
P.  R.  Co.  41  La.  Ann.  970,  6  So.  888;  State 
V.  Vanderbilt,  37  Ohio  St.  590:  Louisville 
d  N.  R.  Co.  V.  Com.  97  Ky,  675,  31  S.  W. 
476;  Louisville  d  N.  R.  Co.  v.  Kentucky, 
161  U.  S.  677,  40  L.  ed.  849,  16  Sup.  Ct.  Rep. 
714;  Central  Transp.  Co.  v.  Pullman's  Pal- 
ace Car  Co.  139  U.  S.  24,  35  L.  cd.  65,  11  Sup. 
Ct.  Rep.  478 ;  Thomas  v.  West  Jersey  R.  Co. 
101  U.  S.  71,  25  L.  ed.  950;  Pennsylvania  R. 
Co.  V.  Com.  (Pa.)  4  Cent.  Rep.  495,  7  Atl. 
368;  East  St.  Louis  Connectinq  R.  Co.  v. 
Jarvis,  02  Fed.  Rep.  735,  34  C.  C.  A.  639. 

The  fact  that  rates  have  not  been  changed 
does  not  affect  the  question. 

Pearsall  v.  Great  Northern  R.  Co.  161  U 
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S.  648,  40  L.  ed.  839,  16  Sup.  Ct.  Rep.  705;     , 
State  ea  rel.  Watson  v.  Standard  Oil  Co.  49     I 
Ohio  St  137,  16  L.  K  A.  169,  30  N.  £.  279; 
Richardson  v.  Buhl,  77  Mich.  632,  6  L.  R.     , 
A.  466,  43  N.  W.  1102;  Stockton  v.  Central 
R.  Co,  50  N.  J.  Eq.  62,  17  L.  R.  A.  102,  24 
Atl.  964. 

Equity  may  interfere  by  injunction,  uid 
may  appoint  a  receiver. 

Columbian  Athletic  Club  v.  State  ew  rel 
McMahan,  143  Ind.  98,  28  L.  R.  A.  727,  40 
N.  E.  914;  Stockton  v.  Central  R.  Co.  50  N. 
J.  Eq.  52,  17  L.  R.  A.  102,  24  AU.  964, 

Messrs.  I<av~to]i.  ft  Cvnainghma, 
Thomas  G.  Lawson,  J.  R.  Iiamar,  and 
BL  A.  Jeakins  for  defendants  in  error. 

IiewiSy  J.,  delivered  the  opinion  of  the 
court: 

This  suit  was  brought  in  Putnam  supcriar 
court,  by  and  in  the  name  of  the  state  of 
Georgia,  against  the  Central  of  Georgia 
Railway  Company,  the  Middle  Georgia  ft  At- 
lantic Railway  Company,  and  the  Eatonton 
Branch  Railroad.  It  was  founded  upon  an 
executive  order  which  was  issued  in  the 
early  part  of  the  year  1899  upon  a  petition 
filed  by  certain  citizens  of  Putnam  county 
with  the  governor ;  the  main  purpose  of  the 
petition  being  to  procure  an  executive  order 
directing  the  attorney  general  to  institute 
suit  in  the  name  of  the  state  to  set  aside  a 
certain  contract  of  sale,  under  which  the  two 
last-named  roads  were  purchased  by  the 
Centra]  of  Georgia  Railway  Company  on  the 
31st  of  December,  1896,  upon  the  ground 
that  this  contract  of  sale  was  in  violation 
of  article  4,  §  2,  par.  4,  of  the  Constitution 
of  this  state.  In  the  petition  it  was  sub- 
stantially alleged  that  these  two  companies 
(the  Middle  Georgia  and  the  Central)  were 
competing  lines,  and  the  effect  of  this  pur- 
chase by  the  Central  was  to  destroy  compe- 
tition, and  to  create  a  monopoly  in  the  busi- 
ness formerly  enjoyed  by  both  corporations. 
It  was  especially  diarged  that  there  was 
great  competition  between  the  two  compa- 
nies at  Milledgeville  and  at  Machen;  and 
several  points  were  designated  in  the  peti- 
tion, along  the  Middle  Georgia  &  Atlantic 
Railway,  where  it  was  alleged  that  the  re- 
sult of  the  contract  of  purchase  by  the  Cen- 
tral was  to  defeat  competition  at  such  pla- 
ces, and  created  in  most  of  them  a  monopo- 
ly in  the  Central.  The  Central,  through  its 
counsel,  filed  an  answer  to  the  petition,  ppe- 
ciflcally  denying  its  allegation  that  the  pur- 
chase of  the  Middle  Georgia  was  designed, 
or  had  any  tendency  whatever,  to  defeat  or 
lessen  competition  or  to  produce  monopoly, 
within  the  meaning  of  the  Constitution:  al- 
leging that  the  two  roads  were  never  rivals 
or  competitors,  in  the  sense  contemplated  by 
the  Constitution,  and  that  the  effect  of  the 
contract  of  purchase  was  really  of  vast  bene- 
fit to  the  public  interests,  the  same  having 
resulted  in  the  reduction  of  passenger  and 
freight  rates,  in  the  better  equinment  of  the 
road,  and  in  superior  accommodations  to  its 
patrons  and  the  public  generally.  This  case 
came  on  to  be  heard  before  his  honor.  Judge 
Hart,  at  chambers,  on  September  11,  1899^ 
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upon  llie  prayer  of  the  petition  that  the 
holding  and  Ojeialion  of  the  Katoiibon 
Branch  and  the  Middle  Georgia  by  the  Cen- 
tral directly  or  indirectly  be  enjoined,  and 
that  until  the  final  hearing  of  the  case  a  re- 
straining order  be  granted,  prohibiting  the 
further  operation  of  these  two  railroads  by 
the  Central,  and  that  a  receiver  be  appointed 
to  tike  charge  of  the  two  roads  and  all  the 
corporate  property  belonging  to  them,  and 
to  hold,  operate,  and  manage  the  same  under 
the  direction  of  the  court,  in  order  that  com- 
petition may  be  preserved  and  the  public  in- 
terests protected  until  tne  two  roads  are 
operatca  by  their  respective  corporations  as 
separate  properties.  On  the  18th  of  Sep- 
tember, after  hearing  argument  of  counsel, 
the  judge  below,  having  held  up  his  decision 
until  that  date,  passed  an  order  refusing  the 
injunction  and  receiver  as  prayed  for,  to 
which  plaintiff  in  error  excepted,  and  as- 
signs the  same  as  error  in  its  bill  of  excep- 
tions. 

In  1889  what  was  known  as  the  Eatonton 
k  Machen  Kail  road  Company  was  incorpo- 
rated by  an  act  of  the  legislature,  with  au- 
thority to  build  and  operate  a  line  of  rail- 
way from  Eatonton  to  Machen,  and  to  ex- 
tend the  same  in  either  direction  to  Savan- 
nah and  Atlanta.  See  Acts  1889,  p.  227. 
At  the  same  session  of  the  legislature  (see 
page  281 )  the  name  of  the  corporation  was 
changed  to  the  Middle  Georgia  &  Atlantic 
Railway  Company.  Ihiring  the  year  1890 
thiff  line  had  been  completed  between  the 
town$i  of  Eatonton  and  Machen,  and  had 
been  ^aded  north  of  Machen  nearly  to  Cov- 
inston.  In  1893  the  road  had  been  complet- 
ed to  Covington,  and  was  being  operated 
from  Eatonton  to  that  point  In  1893  there 
were  in  Eatonton  two  separate  and  inde- 
pendent lines  of  railway,  namely,  the  Mid- 
dle Georgia  and  the  Central;  the  latter, 
through  its  receiver,  operating  the  Eatonton 
Branch  under  a  lease  made  many  years  pre- 
yious.  It  appears  from  the  record  that  the 
line  from  Eatonton  to  Milledgeville,  known 
as  the  Eatonton  Branch  Railroad,  was  com- 
pleted about  the  year  1852,  and  this  branch 
has  never  been  under  any  separate  or  inde- 
pendent operation;  but  upon  its  completion 
the  Central  Railroad  A  Banking  Company 
of  Georgia  leased  the  same,  and  it  went  into 
the  hands  of  the  receiver  of  the  Central,  by 
whom  it  was  operated  until  October,  1893, 
^vhen,  under  an  order  of  the  United  States 
circuit  court,  this  branch  railroad  was  al- 
lo\red  to  withdraw,  and  did  withdraw,  its 
line  from  the  control  of  the  receiver,  upon 
the  showing  made  to  the  court  by  the  receiv- 
er that  this  branch  was  not  earning  its  oper- 
ating expenses  and  annual  rental.  Upon 
assuming  control  of  its  road,  the  Eatonton 
liranch  Railroad  immediately  entered  into 
contract  with  the  Middle  Georgia  &  Atlan- 
tic, by  which  the  latter  corporation  was  to 
operate  its  line  temporarily;  the  net  pro- 
ceeds to  be  divided  between  the  two  corpo- 
rations on  a  mileage  basis.  The  Middle 
Georgia  ft  Atlantic  then  began  to  run  its 
trains  from  Milledgeville  to  Covington.  On 
the  1st  day  of  June,  1896,  the  Middle  Geor- 
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gia  &  Atlantic  purchased  by  deed  of  eonvey* 
ance  the  railioad  and  coi^jorate  franchises 
of  the  Eatonton  Branch,  and  then  became 
the  owner  of  the  line  from  Milledgeville  to 
Covington,  until  it  sold  out  its  rocui  and 
franchises  to  the  Central  of  Georgia  on  De- 
cember 31,  1896.  The  affairs  of  the  Central 
Railroad  k,  Banking  C<Hnpany  became  liqui- 
dated under  the  receivership,  and  a  reorgan- 
ization perfected,  by  which  all  the  property 
and  franchises  of  that  corporation  passed 
into  the  custody  and  control  of  the  new  cor- 
poration, the  Central  of  Georgia  Railway 
Company.  It  owned  and  operated  a  line  of 
railway  from  the  city  of  Atlanta  to  the  city 
of  Savannah,  via  Macon,  and  from  Gordon, 
in  Wilkinson  county,  to  Milledgeville,  in  the 
county  of  Baldwin,  besides  other  lines. 

1,  2.  The  suit  in  this  case,  and  the  relief 
therein  sought,  is  based  upon  the  foUowiiu; 
provision  in  the  state  Constitution,  embod- 
ied in  9  5800  ot  the  Civil  Code:  "The  gen- 
eral assembly  of  this  state  shall  have  no 
power  to  authorize  any  corporation  to  buy 
shares  or  stock  in  any  other  corporation  in 
this  state  or  elsewhere,  or  to  make  any  con- 
tiact,  or  agreement  whatever,  with  any  such 
corporation,  which  may  have  the  effect,  or 
be  intended  to  have  the  effect,  to  defeat  or 
lessen  competition  in  their  respective  busi- 
nesses, or  to  encourage  monopoly;  and  all 
such  contracts  and  agreements  shall  be  ille- 
gal and  void."  The  case  necessarily  involve* 
the  vital  question  a9  to  what  is  a  proper 
couBtruetion  to  be  placed  upon  this  language 
in  the  Constitution.  Did  the  convention,  in 
framing  that  instrument,  intend  to  enact 
any  new  law  or  declare  any  new  principle  in 
connection  with  contracts  touching  the  de- 
feat or  lessening  of  competition,  or  the  pro- 
duction or  encouragement  of  monopoly.  T  If 
so,  what  is  that  new  principle?  Can  it  be 
gatiiered  from  the  words  employed  as  to 
what  sort  of  competition  or  monopoly  is 
meant?  We  are  left  absolutely  in  the  dark, 
so  far  as  provisions  in  the  Constitution  are 
concerned,  as  no  language  whatever  is  used 
therein  to  throw  any  light  on,  or  give  ex- 
planation touching,  the  matter.  We  are 
not,  however,  in  absolute  darkness  as  to  the 
general  principles  of  law  that  have  been  in 
existence  from  time  almost  immemorial 
touching  contracts  of  this  nature;  that  is, 
principles  relating  to  the  protection  of  the 
people  against  contracts  preventing  compe- 
tition or  creating  monopolies.  The  common 
law  has  always  abhorred  a  monopoly,  and 
has  encouraged  competition  in  all  legitimate 
businepses  of  the  people,  whether  followed 
by  individuals  or  corporations.  The  pur- 
pose of  such  law  is  patent.  One  great  ob- 
ject it  has  in  view  is  to  prevent  such  com- 
bination in  trade,  traffic,  or  other  business  as 
to  concentrate  it  under  one  management, 
and  so  place  it  under  such  control  of  one  per- 
son, company,  or  corporation,  as  to  enable 
them  unreasonably  to  oppress  their  patrons 
by  exacting  payment  of  extortionate  and  ex- 
orbitant prices.  Such  contracts  are  usually 
designated  as  those  in  restraint  of  trade,  and 
are  referred  to  in  §  3068  of  the  Civil  Code  ns 
"contracts  in  general  in  restraint  of  trade. 
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But  it  dow  not  follow  that  the  law  ever  in- 
tended to  defeat  all  combinations  that  might 
be  made  in  the  busmees  affairs  of  life,  or  to  de- 
clare null  and  void  all  contracts  that  might 
in  some  particulars  have  a  tendency  to  les- 
sen competition  or  to  restrain  trade.  It  re- 
quires no  argument  to  show  that  such  a  rig- 
id construction,  instead  of  being  demanded 
by  public  policy,  would  in  many  instances 
work  with  great  injury  to  the  public,  and  se- 
riously affect  the  prosperity  of  a  country. 
Competition  may  be  so  unreasonable  as  not 
only  to  result  in  disaster  to  the  competitors, 
but  also  in  injury  to  the  public.  For  in- 
stance, three  competitors  may  be  engaged  in 
the  same  line  of  business,  in  the  fair  con- 
duct of  which  the  public  in  a  given  communi- 
ty or  section  of  the  country  is  vitally  inter- 
ested. Public  patronage  may  not  be  suffi- 
cient to  sustain  them  all.  Each  one  is  en- 
gaged in  an  earnest  contest  for  the  mas- 
tery of  the  situation.  One  may  be  more 
powerful  than  the  others,  and,  on  account 
of  financial  ability,  may  reduce  charges  for 
accommodations,  conveniences,  or  necessities 
furnished  the  public  lower  than  the  actual 
expense  of  operating  the  business,  and  in 
this  way  succeed  in  an  extermination  of  the 
other  two  competitors;  and  this  for  the  di- 
rect purpose  of  securing  a  monopoly,  and 
raising  prices  to  an  exorbitant  and  oppres- 
sive amount.  Now,  suppose  the  two  weaker 
institutions  should  make  such  an  arrange- 
ment or  combination  as  to  place  the  business 
of  both  under  one  management,  and  under 
the  control  of  such  an  owner  as  would  have 
the  ability  to  compete  with  the  remaining 
enemy  in  the  field;  wouM  any  court  of  law 
or  equity  declare  such  a  contract  void, 
though  made  for  the  purpose  of  destroying 
competition  between  the  parties  thereto? 
Numerous  pther  illustrations  might  be  giv- 
en of  unreasonable  competition  that  might 
prove  injurious  to  the  public  interests.  By 
virtue  of  §  2176  of  the  Civil  Code,  such  un- 
reasonable competition,  in  the  case  of  rail- 
roads, is  provided  against  by  requiring  a 
new  road  constructed  under  the  provisions 
of  the  act  to  be  at  least  10  miles  from  the 
one  already  constructed.  When  an  effort, 
therefore,  is  made  by  a  state  to  set  aside  con- 
tracts of  this  character  on  account  of  public 
policy,  the  vital  test  is  whether  or  not  such 
a  oontract  is  injurious  to  the  public  inter- 
ests. In  the  text-books  and  decisions  touch- 
ing the  ooiamon  law  on  this  subject  we  can 
find  no  well- settled  definition  of  "restraint 
of  trade,"  and  it  would  perhaps  be  impractic- 
able to  give  any  certain  definition  of  the 
term  which  would  be  of  universal  applica- 
tion to  every  case  that  might  arise  involving 
the  question  of  the  validity  of  such  con- 
tracts. The  difficulty  grows  out  of  the  fact 
of  failure  in  the  law-making  power,  to  speci- 
fy what  acts  and  agreements  shall  consti- 
tute restraint  of  trade,  monopoly,  trusts, 
etc.  Spelling,  in  his  work  on  Trusts  and 
Monopolies,  enters  into  a  discussion  on  this 
subject,  and  on  page  224  he  uses  the  follow- 
ing language:  "The  fatality  of  any  legisla- 
tion which  does  not  circumstantially  define 
what  shall  constitute  restraint  of  trade,  but 
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leaves  it  to  the  courts  to  determine  the  ques- 
tion by  reference  to  the  common  law,  is  this: 
There  Is  no  settled  or  accepted  legal  defini- 
tion of  restraint  of  trade  at  common  Uw, 
The  rule  of  public  policy  which  must  be  vio- 
lated by  an  agreement  in  restraint  of  trade- 
is  a  variable  and  indefinable  quantity.  As. 
an  English  judge  once  said:  'It  is  an  un- 
bridled horse,  which,  when  you  have  once 
mounted  it»  you  know  not  whither  it  will  go, 
or  where  it  will  land  you.'  The  Fedeiai 
judges  especially  have  assumed  such  liberal 
discretion  in  the  interpretation  of  the  rule 
as  to  indicate  that  there  is  in  fact  no  rule, 
but  that  each  decision  should  turn  upon  the 
exigencies,  environment,  and  circumstances 
of  the  parties  and  the  subject-matter.  In 
other  words,  there  is  no  pole  star  to  guide 
the  judicial  mind,  but  each  judge  evokes 
from  his  own  breast  a  proper  decree  upon 
the  facts  as  presented  in  each  case."  See 
also  the  subject  discussed  in  Clark  on  Con- 
tracts, p.  446. 

Tn  the  case  of  Leslie  v.  Lorillard  (decided 
by  the  New  York  court  of  appeals  Oct  10. 
18S8)  110  N.  Y.  619,  1  L.  R.  A.  466,  18  N. 
E.  363,  Gray,  J.,  in  discussing  this  question, 
on  pa^e  633,  110  N.  Y.,  461,  1  L.  R.  A.,  and 
page  366,  18  N.  E.,  says:  "When,  there- 
fore, the  provisions  of  a^rreements  in 
restraint  of  competition  tend  beyond  nieae- 
ures  for  self-protection,  and  threaten 
the  public  good  in  a  distinctly  appre- 
ciable manner,  they  should  not  be  sus- 
tained. The  apprehension  of  danger  to  the 
public  interests,  however,  should  rest  on  evi- 
dent grounds;  and  courts  should  refrain 
from  the  exercise  of  their  equitable  powers 
in  interfering  with  and  restraining  the  con- 
duct of  the  affairs  of  individuals  or  of  cor- 
porations, unless  their  conduct,  in  some  tan- 
gible form,  threatens  the  welfare  of  the  pub- 
lic." The  decision  in  that  case  was  to  the 
effect  that  a  certain  agreement  of  a  steam- 
ship corporation  to  buy  out  a  competing 
line,  which  line,  for  a  consideration,  agreed 
to  discontinue  running  vessels  between  cer- 
tain ports,  was  not  void  as  in  restraint  of 
trade.  The  reason  for  that  ruling  was  evi- 
dently based  upon  the  idea  that  the  facts  and 
circumstances  of  that  particular  case  did 
not  show  that  the  public  interests  were  in- 
juriously affected.  In  the  case  of  J^et- 
ter  V.  Continental  Brewing  Co.  24  L.  R- 
A.  247,  it  was  held;  "The  true  test  of 
the  illegality  of  a  combination  to  restrict 
business  is  its  effect  upon  the  public  inter- 
ests." 161  Pa.  473,  29  Atl.  102.  In  Spell- 
ing on  Trusts  k  Monopolies,  p.  168,  it  is  de- 
clared: "But,  since  the  public  interest  ie 
the  controlling  consideration  in  this  class  of 
cases,  the  rule  against  restrictive  contracts 
by  public  servants  does  not  extend  beyond  or 
in  conflict  with  public  welfare.  Therefore  a 
court  will  not  declare  a  contract  between 
common  carriers  illegal  merely  because  it 
gives  monopoly,  where  it  does  not  appear 
that  the  public  is  injured,  or  that  either  par- 
ty to  the  agreement  has  exercised  any  func- 
tion exclusive  of  public  rights."  And  again 
on  p.  75,  §  52,  he  says  that  "courts  are  not 
governed  by  any  hard  and  fast  rule  in  deter- 
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mining  whether  a  particular  oontraet  is  in 
rebtraint  of  trade,  and  amenable  to  the  rule 
of  public  policy  rendering  such  oontractn  in- 
valid ;  the  test  being  whether  the  restriction 
is  reasonable  and  necessary  to  the  party's 
proU'Ction,   the  public    interest  being  con- 
sUntly  kept  in  view."    On  page  76  the  au- 
thor advances  the  idea  that  it  is  not  strange 
that  decisions  upon  apparently  similar  facts 
are  variable,  and  that  it  is  almost  impossi- 
ble to  deduce  general  abstract  rules  from 
them :  that  the  courts  have  an  almost  unlim- 
ited range  of  discretion  in  deciding  upon  the 
facts  of  each  case  as  presented,  uraetner  the 
restriction  be  reasonable  and  necessary,  or 
inimical  to  the  public  interest,  because  cal- 
enlated  to  stifle  competition  and  lead  to  ex- 
tortion and  oppression.     In  Fotole  v.  Park, 
131  U.  8.  97,  33  L.  ed.  67»  9  Sup.  Ot  Rep. 
658,  Chi^  Justice  Fuller,  in  discussing  the 
question  as  to  when  the  restraint  of  trade  or 
the  lessening  of  competition  becomes  inval- 
id in  his  opinion,  says:     ''Public  welfare 
is  first  considered,  and  if  it  be  not  involved, 
and  the  restraint  upon  one  party   is   not 
greater  than  protection  to  the  other  requires, 
the  contract  may  be  sustained.    The  ques- 
tion is  whether,  under  the  particular  cir- 
cumstances of  the  case,  and  the  nature  of  the 
pai-ticular  contract  involved  in  it,  tlie  con- 
tract is  or  is  not  unreasonable."     See  also 
Re  Greene,  52  Fed.  Rep.  118,  where  the  rea- 
Bonableness  of  such  a  contract  is  made  to 
depend  on  whether  it  is  more  injurious  to  the 
public  than  is  required  to  afford  a  fair  pro- 
tection to  the  party  in  whose  favor  it  is  se- 
cured.    The  court  recognizes  there  that  no 
precise  boundary  can  be  laid  down  as  to  when 
and  under  what  circumstances  the  restraint 
would  be  reasonable,  and  when  it  would  be  ex- 
cessive.   See  Also  E Herman  y.   Chicago  Junc- 
tion R.  d  Unioti  SiockyardB  Co,  49  N.  J.  £q. 
217, 23  Atl. 287-300.  The  samedoctrine touch- 
ing the  effect  such  contracts  have  upon  tlie 
public  has  been  more  than  once  recognized 
by  this  court.    It  will  be  noted  that  the 
words  cited  above  from  S  3668  of  the  Civil 
Code  refer  to  contracts  in  general  restraint 
of  trade.     It  does  not  undertake  to  declare 
contracts  in  partial  restraint  of  trade  void. 
In  Holmes  v.  Martin,  10  Ga.  503,  it  was  de- 
cided:    "A  contract  in  general  restraint  of 
trade  is  void;  but  if  in  partial  restraint  of 
trade,  only,  it  may  be  supported,  provided 
the  restraint  be  reasonable,  and  the  contract 
founded  on  a  consideration."    Lumpkin,  J., 
in  delivering  the  opinion  in  that  case,   on 
page  506,  says:     "The  reason  assigned  for 
thin  difference  is,  that  all  general  restraints 
tend  to  promote  monopolies,  and  to  discour- 
age industry  and  enterprise  and  just  compe- 
tition, whereas  the  same  reason  does  not  ap- 
ply to  special  restraints.    On  the  contrary, 
it  may  even  be  beneficial  to  the  public  that 
t  particular  place  should  not  be  overstocked 
with  persons  engaged  in  the  same  business." 
In  the  ease   of   Western    U,   Teleg,   Co,   v. 
Americofi  U.  Teleg.  Co.  66  Ga.  160,  38  Am. 
Rep.  781,  a  contract  between  a  railroad  and 
telegraph  company,  vesting  in  the  latter  the 
exclusive  right  to  use  or  occupy  the  right  of 
way  of  the  former  for  the  erection  and  oper- 
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ation  of  its  telegraph  business,  was  held  to 
be  void.  It  will  be  seen  that,  although  that 
decision  was  made  since  the  Constitution  of 
1877,  it  was  not  based  upon  the  provision  in 
that  Constitution  against  such  contracts, 
but  upon  the  common  law,  it  being  ruled 
that  they  were  in  general  restraint  of  trade, 
tending  to  create  monopolies,  and  were  thus 
against  public  policy.  This  question  was 
discussed  in  the  case  of  Rakestrato  v.  Lan- 
ier, 104  Ga.  188,  80  S.  £.  736,  by  Justice 
Little.  The  contract  in  that  case  involved 
a  restraint  upon  one  of  the  parties  from  fol- 
lowing his  occupation  at  a  given  place.  Jus- 
tice Little,  in  his  opinion,  on  page  194,  104 
Ga.,  and  page  738,  30  S.  E.,  says:  "It  is, 
however,  satisfactorily  established  that,  as  a 
matter  of  law,  such  a  contract  is  to  be  up- 
held, if  the  restraint  imposed  is  not  unrea- 
sonahle,  is  founded  on  a  valuable  considera- 
tion, and  is  reasonably  necessary  to  protect 
the  interest  of  the  party  in  whose  favor  it  is 
imposed,  and  does  not  unduly  prejudice  the 
interests  of  the  public"  Further,  on  page 
195,  104  Ga.,  and  page  738,  30  8.  K,  he 
says:  "In  determining,  however,  whether 
such  a  contract  is  reasonable,  the  court  will 
consider  the  nature  and  extent  of  the  trade 
or  business,  the  situation  of  the  parties,  and 
all  the  other  circumstances."  Authorities 
could  be  multiplied,  sustaining  the  position 
that  at  common  law  the  test  as  to  whether 
agreements  relating  to  a  restraint  of  trade, 
or,  what  is  tlie  same  thing,  to  lessening  com- 
petition and  encouraging  monopoly,  is 
whether  or  not  the  public  interests  have 
been  injuriously  affected.  But  we  think  the 
above  citations  are  quite  sufficient  to  estab- 
lish the  doctrine. 

The  above  doctrines  of  the  common  law 
have  been  repeatedly  applied  by  the  courts 
of  this  country  to  transactions  between  rail- 
road companies.  The  first  time  the  question 
was  before  this  court  as  to  whether  one 
railroad  could  purchase  the  controlling  in- 
terest in  a  competing  line,  and  thus  destroy 
the  competition  that  formerly  existed  be- 
tween them  when  they  were  operated  as  in- 
dependent lines,  was  in  the  case  of  Central 
R.  Co.  V.  Collins,  40  Ga.  682.  The  Central 
Railroad  &  Banking  Company,  chartered  to 
build  a  railroad  from  Savannah  to  Macon, 
and  the  Southwestern  Railroad  Company, 
w^hich  was  chartered  to  build  a  railroad  from 
Macon  to  the  Chattahoochee  river,  were 
About  to  purchase  from  the  city  of  Savan- 
nah 12,383  shares  of  stock  in  the  Atlantic  & 
Gulf  Railroad  Company,  which  was  char- 
tered to  build  a  road  from  Savannah  to  Bain- 
bridge.  It  was  alleged  that  the  purpose  of 
these  two  companies  was  to  use  the  stock 
thus  purchased  to  affect  the  management  of 
the  Atlantic  &  Gulf  Railroad.  An  action 
was  brought  to  enjoin  the  purchase  of  this 
itock,  and  payment  therefor,  and  that  the 
two  railroad  companies  be  forever  prohibited 
from  voting  the  stock,  and  from  controlling 
the  Atlantic  &  Gulf  road,  to  the  detriment 
of  the  interests  of  complainants  and  the  peo- 
ple of  Georgia.  There  seems  to  have  been 
no  doubt  in  the  case  that  these  two  roads 
were  competing  lines,  each  terminating  at 
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the  seaboard,  and  penetrating  at  their  ex- 
tremitics  and  bj  their  connections  the  dis- 
tant southwest,  competing  for  the  traffic  and 
travel  in  that  region  of  the  country.  On 
page  583  (Syl.,  point  6)  it  was  decided:  "It 
is  a  part  of  the  public  policy  of  the  state,  as 
indicated  by  the  charter  of  several  railroads 
from  the  seaboard  to  the  interior,  to  secure 
a  reasonable  competition  between  said  roads 
for  public  patronage,  and  it  is  contrary  to 
that  policy  for  one  of  said  roads  to  attempt 
to  secure  a  controlling  interest  in  another; 
and  any  contract  made  with  that  view  will 
be  set  aside  by  a  court  of  equity,  as  illegal, 
beyond  the  objects  of  the  charter,  and  con- 
trary to  the  public  policy  of  the  state."  The 
decision  was  evidently  bietsed  upon  the  com- 
mon-law doctrine  that  contracts  or  agree- 
ments producing  monopoly  or  lessening  or 
defeating  competition  were*  void.  It  will  be 
noted  that  that  decision  was  .rendered  prior 
to  the  Constitution  of  1877.  It  will  be  ob- 
served that  Robert  Toombs  was  of  counsel 
for  the  complainants  in  that  case,  and,  as 
such  counsel,  contended  for  the  doctrine  of 
the  common  law  as  therein  enunciated.  As 
a  member  of  the  constitutional  convention 
of  1877,  he  is  reputed  to  have  drawn  up  this 
section  of  the  Constitution  now  under  con- 
sideration. In  construing  this  section  of 
the  Constitution  with  reference  to  defeating 
or  lessening  competition  and  encouraging 
monopoly,  the  question  naturally  arises  as  to 
what  was  the  nature  of  the  competition  and 
monopoly,  the  question  naturally  arises  as  to 
self  uses  no  explanatory  language,  and  there 
is  really  nothing  in  the  language  employed 
to  give  these  words  any  different  meaning 
than  what  was  almost  universally  recognized 
by  judiciaries  and  legislatures  for  ages.  In 
construing  a  Constitution,  a  safe  rule  is  to 
give  its  words  such  significance  ds  they  have 
at  common  law,  especially  if  there  is  noth- 
ing in  the  instrument  to  indicate  an  inten- 
tion by  its  framer  that  the  language  in  ques- 
tion should  have  a  different  construction. 
We  think,  therefore,  that  the  purpose  of  the 
Constitution  was  to  declare  no  new  princi- 
ple. What  is  therein  declared  with  refer- 
ence to  corporations  is  equally  applicable  to 
individuals.  It  will  be  noted  that  the  provi- 
sion is  addressed  to  the  general  assembly  of 
the  state,  and  declares  that  body  shall  have 
'*no  power  to  authorize  any  corporation  in 
this  state  or  elsewhere,"  etc  There  was  a 
reason  for  applying  the  principle  to  corpora- 
tions and  not  individuals;  for  the  legisla- 
ture could  not  authorize  an  individual  to  do 
an  act  against  public  policy,  whereas  the 
powers  which  corporations  exercise  are  gov- 
erned by  the  stipulations  in  their  charters, 
and  franchises  conferred  upon  them  by  the 
law-making  power.  At  common  law  a  cor- 
poration could  not  make  such  contracts  as 
contemplated  by  the  Constitution,  without 
special  grant  of  power.  The  object  of  the 
Constitution  was  to  restrict  the  legislature 
in  this  particular,  and  our  judgment  is  that 
in  this  provision  of  our  Constitution  it  was 
simply  declaratory  of  the  common-law  prin- 
ciple recognized  in  the  Collins  Case;  the 
purpose  being  to  make  that  principle,  so  far 
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as  corporations  were  concerned,  the  organic 
law  of  the  state,  and  thus  put  it  beyond  the 
power  of  the  legislature  to  grant  any  rights 
or  privileges  to  corporations  inconsistent 
with  its  terms.  Another  proper  rule  to  be 
observed  and  duly  considered  in  the  interpre- 
tation of  a  Constitution  is  to  determine  what 
construction  the  legislative  department  of  a 
state  thereafter  placed  upon  such  provi- 
sions, in  enacting  laws  in  relation  thereto. 
The  legislature  of  the  state  has,  in  several 
railroad  acts  passed  since  the  adoption  of 
the  Constitution,  authorized  the  purchase, 
sale,  lease,  or  consolidation  of  connecting 
railroads,  but  has  added  provisos  that  su<£ 
contracts  shall  not  be  made  with  competing 
lines.  See  Acts  1880-81,  p.  165,  9  15,  where 
the  proviso  to  this  purchasing  power  is 
addea,  that  '*no  railroad  shall  purchase  a 
competing  line  of  railroad,  or  enter  into  any 
contract  with  a  competing*  line  of  railroad 
calculated  to  defeat  or  lessen  competition 
in  this  state."  See  also  Acts  1892,  p.  49,  § 
13,  where  similar  power  is  given,  with  a  like 
proviso,  which  prevents  the  railroads  from 
making  such  contracts  with  a  competing 
line  of  railroad,  calculated  to  defeat  or  les- 
sen competition.  These  provisions  of  law 
are  emltodied  in  §§  2173  and  2179  of  the 
Civil  Code.  In  6  Am.  &  Eng.  Enc.  Law,  2d 
ed.  p.  931,  it  is  held:  "A  constitutional  pro- 
vision is  to  be  construed  with  reference  to 
the  principles  of  the  common  law,'*  and  the 
common  law  will  be  upheld  in  the  absence  of 
an  apparent  contrary  intention.  It  is  also 
stated  tliat  "a  contemporaneous  legislative 
exposition  of  a  constitutional  provision  is 
entitled  to  great  deference."  See  numerous 
authorities  cited  in  the  text. 

It  will  thus  be  seen  that  the  policy  of  this 
state  is  the  same  that  exists  in  some  other 
states  of  this  Union  where  there  are  consti- 
tutional and  statutory  provisions  prohibit- 
ing the  consolidation  of  competing  lines.  In 
the  case  of  Cumberland  Valley  R.  Co,  v. 
GeUyshurg  d  H,  R,  Co.  (decided  by  the  su- 
preme court  of  Pennsylvania  in  1896)  177 
Pa.  519,  ;<5  Atl.  952,  it  was  decided,  in  effect, 
that  railroad  companies  whose  roads  ap- 
proach their  point  of  connection  almost  at 
right  angles  are  not  competing  lines.  This 
question  as  to  what  constitutes  competing 
lines  of  railway,  within  the  meaning  of  the 
law,  was  discussed  in  the  case  of  State  cm 
rel.  Nolan  v.  Montana  R.  Co.  21  Mont  221, 
45  L.  R.  A.  271,  53  Pac.  623,  where  it  was 
ruled  that  two  roads  were  competing  lines 
when  their  relation  to  one  another  was  such 
as  to  enable  them  to  cut  rates  to  principal 
or  terminal  points.  Hunt,  J.,  in  delivering 
the  opinion  of  the  court,  on  page  234,  21 
Mont.,  page  279,  45  L.  R.  A.,  and  page  627, 
53  Pac,  declares:  "The  true  rule  is  that 
whether  two  railroads  are  parallel  or  com- 
peting is  a  question  of  fact, — of  physical 
fact  .  .  .  Exact  parallelism,  however, 
is  not  what  is  included  in  the  meaning  of  th€ 
words  of  the  Constitution  forbidding  consol- 
idation of  parallel  railroads.  A  reasonable 
construction  must  obtain.  .  .  .  Wf 
should  say  that  by  parallel  railroads  are 
meant  railroads  running  in  one  general  di* 
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rection,  traversing  the  same  section  of  the 
coiintry,  and  riuming  within  a  few  milee  of 
one  another  throughout  their  respective 
routes.  They  may  or  may  not  be  competing. 
That  depends  upon  their  termini  and  their 
commands  of  trafiic."  Again,  on  page  236, 
21  Mont,  page  280,  45  L.  R.  A.,  and  page  628, 
53  Pac,  he  says:  "Whether  lines  of  road 
are  competitive  or  not  depends  upon  the  busi- 
ness of  the  companies,  the  conduct  of  the 
roads  by  their  authorities,  their  channels  of 
traffic,  and  generally — ^nearly  always — upon 
whether  the  roads  extend  for  transportation 
irom  and  to  the  same  points  along  their 
routes."  There  is  nothing  in  the  record  in 
this  case  to  indicate  that  the  Central  and 
3fiddle  Georgia  roods  are  competing  lines, 
in  the  light  of  above  authorities.  The  Cen- 
tral purchased  a  branch  road  from  Gordon 
to  Milledgevilleu  There  it  connects  with  the 
Middle  Georgia.  For  nearly  fifty  years  has 
the  Katonton  Branch  been  chartered,  and  yet 
at  no  time  has  it  been  operated  as  an  inde- 
pendent road.  On  the  contrary,  it  was  leased 
and  operated  by  the  Central  as  a  continua- 
tion of  this  branch  line  from  Gordon  to  Mill- 
ed^ville,  and  on  to  Eaton  ton.  In  the  Col- 
lim  Case,  40  Ga.  633,  the  relation  of  this 
Eatonton  Branch  to  the  Central  was  consid- 
ered and  discussed  by  this  court.  It  was 
there  held  that  the  Southwestern,  Waynes- 
horo.  and  Eatonton  roads  were  feeders  to  the 
Central;  their  interests  were  in  harmony; 
and  both  the  public  and  the  stockholders  of 
each  road  were  interested  in  their  acting  in 
concert.  If,  then,  it  was  treated  not  as  a 
competitor  at  that  time,  we  cannot  see  upon 
what  theory  or  method  of  reasoning  it  can  be 
contended  that  a  further  extension  of  this 
branch,  not  in  the  direction  of  the  Central's 
line,  nor  within  ita  territory,  but  to  a  point 
within  the  territory  of  a  competing  line, 
namely,  the  Georgia  Railroad,  would  make 
the  line  a  competitor  of  the  Central.  It  was 
also  deinded  in  the  Collins  Case  that  a  line 
termed  then  the  Waynesboro  Line,  which 
connected  with  the  Central  at  Millen,  and 
ran  to  Augusta,  was  not  a  competing  line  of 
the  Central,  but  a  feeder,  yet  it  was  doubt- 
less true  that  when  the  C3entral  purchased 
that  line  it  necessarily  lessened  competition 
at  Millen.  But,  on  the  other  hand,  it  in- 
creased competition  at  Augusta  after  its 
absorption  by  the  Central,  by  giving  another 
direct  line  from  that  point  to  the  seaboard. 
There  is  nothing,  however,  in  this  case,  from 
the  location  of  these  two  roads,  the  Central 
and  Middle  Georgia,  and  the  direction  which 
each  ran  from  their  connecting  point  at  Mill- 
ed^ville,  being  almost  at  right  angles,  to 
indicate  that  they  were  competing  lines,  in 
any  legal  sense  of  that  word. 

It  is  insisted,  however,  that  Milledgeville 
was  a  competitive  point  for  these  roads  and 
the  Georgia  road,  and  the  purchase  by  the 
Central  of  the  Middle  Georgia  had  the  effect 
sf  lessening  this  competition.  But  it  by  no 
means  follows  that,  because  the  number  of 
competitors  in  a  given  business  is  dimin- 
ished, competition  is  thereby  lessened,  to  the 
injury  of  the  public.  The  facts  in  the  rec- 
ord really  show  that  prior  to  this  contract 
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of  purchase  the  Georgia  Railroad  and  the 
Middle  Georgia  acted  in  concert  and  har- 
mony, by  some  sort  of  arrangement  or  un- 
derstanding they  had  with  reference  to  the 
transportation  of  through  freight,  and  that 
the  competition  then  was  really  between 
these  two  roads,  on  the  one  hand,  and  the 
Central,  on  the  other.  It  would  seem,  there- 
tore,  that  the  effect  of  the  purchase  was  sim- 
ply to  transfer  the  competition  to  the  Mid- 
dle Georgia  and  Central,  on  the  one  part, 
and  the  Georgia  Railroad,  on  the  other.  It 
is  further  contended  that  at  Machen  the 
Middle  Georgia  crossed  the  Central, — ^that 
road  having  purchased  and  operating  the 
road  from  Macon  to  Athens,  which  passes 
through  Machen, — ^and  the  effect  of  the  pur- 
chase was  to  diminish  competition  at  Ma- 
chen. On  the  other  hand,  there  is  over- 
whelming testimony  in  the  record  to  show  a 
very  marked  increase  of  competition  created 
by  this  consolidation  of  the  two  roads  in 
question  in  Covington,  and  that  this  compe- 
tition was  increased  at  the  various  stations 
along  the  line  of  the  road  between  Machen 
and  Covington;  and  the  testimony  seems 
conclusive  that  the  general  interests  of  the 
public  along  the  line  of  this  branch  road 
from  Milledgeville  to  Covington  were  bene- 
fited by  its  consolidation  with  the  Central. 
Besides,  it  seems  that  the  sale  of  its  road 
by  the  Middle  Georgia  was  an  absolute  neces- 
sity. It  was  then  in  a  run-down  condition. 
Its  roadbed  was  in  such  a  fix  as  to  render 
transportation  over  the  same  absolutely  dan- 
gerous to  life  and  property.  Citizens  inter- 
ested in  its  traffic,  it  seems,  petitioned  the 
railroad  commissioners  to  have  the  road  put 
in  good  order,  and  proceedings  in  court  were 
actually  instituted  for  this  purpose.  It  ap- 
pears that  over  a  quarter  of  a  million  of  dol- 
lars were  lost  by  the  owners  of  this  road, 
and  its  president  swore  on  this  trial  that 
they  could  not  run  it  safely  to  life  and  prop- 
erty, owing  to  its  physical  condition,  and 
that  the  sale  of  it  to  somebody  became  abso 
hitely  necessary.  It  appears  that  an  effort 
was  made  to  sell  it  to  the  Georgia  Railroad, 
which  declined  to  become  the  purchaser. 
Then  the  Central  was  approached,  becams 
the  purchaser,  and  at  once  commenced  the 
operation  of  the  road.  Its  condition  was 
thereafter  greatly  improved,  to  the  general 
satisfaction  of  its  patrons  throughout  th« 
entire  length  of  the  line.  We  quote  the  fol- 
lowing from  the  learned  opinion  of  Judg4 
Hart,  embodied  in  his  decision  in  this  case: 
"They  [meaning  the  Middle  Georgia]  were 
then  charging  four  cents  per  mile  as  their 
passenger  tariff,  and  the  maximum  freight 
charges  the  railroad  commis-sion  would  al- 
low. Immediately  after  the  purchase  by  Ihi! 
Central,  passenger  tariff  was  reduced  to 
three  cents  per  mile,  and  the  freight  tariff, 
where  chanired,  was  reduced  from  2  to  50 
per  cent.  The  roadbed  was  put  in  good  and 
safe  condition.  Its  equipment  is  ifull  and 
complete,  and  the  service  is  generally  satis- 
factory to  its  patrons.  No  one  complaiis^ 
that  the  road  is  not  now  giving  a  letter, 
safer,  and  cheaper  service  than  \rhen  the 
Middle  Georgia  was  operated  as  an  independ- 
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cnt  line.  Scores  of  affidavits  were  read  on 
the  hearing,  and,  with  remarkable  unanimi- 
ty, affiants  asked  that  there  might  be  no 
breaking  up  of  the  present  system  by  the  ap- 
pointment of  a  receiver.  The  court  is  of  the 
opinion  that  the  purchase  has  been  benefi- 
cial to  every  business,  every  shipper,  every 
person  living  on  its  line,  except  perhaps  to 
the  merchants  of  Shady  Dale,  who  had  their 
freights  delivered  to  them  free  of  charge 
from  the  depot  of  the  Central,  or  individu- 
als at  Milleogeville  who  had  free  passes  giv- 
en them  as  an  inducement  to  route  their 
freight  over  a  particular  line.  It  was  com- 
petition, no  doubt,  at  these  two  points  which 
induced  these  concessions;  but  the  people 
as  a  whole  have  been  benefited  both  in  con- 
venience and  safety  in  travel,  as  well  as  in 
saving  of  freight  and  passenger  tariff.  It 
is  susceptible  of  proof  that  in  reduced  freight 
charges  the  people  of  Eatonton  and  Putnam 
county  save  annually  over  $20,000.  A  lumber 
dealer  in  Covington  swears  that  he  saves  an- 
nually $1,800  on  the  single  item  of  lumber 
handled  by  his  firm."  We  have  read  this 
voluminous  record  of  evidence  entirely 
through,  and  can  say,  from  the  facts  devel- 
oped on  the  trial,  that  the  above  conclusion 
of  Judge  Hart  touching  the  beneficial  ef- 
fects of  this  purchase  by  the  Central  to  the 
public  at  large  along  the  lino  of  this  branch 
road  was  fully  authorized. 

In  determining  whether  this  contract  de- 
feated or  lessened  competition  within  the 
meaning  of  the  Constitution,  we  must  look 
at  its  effects  in  the  light  of  all  the  facts  and 
circumstances  of  the  case  along  the  entire 
line  of  the  road  in  question.  The  evidence 
in  this  case  tends  to  establish  the  fact  that 
the  traffic  at  Machen  and  Shady  Dale,  where 
it  is  claimed  competition  was  lessened,  does 
not  exceed  2.6  per  cent  of  the  traffic  on  the 
whole  line ;  and  yet  the  people  of  that  com- 
munity reap  the  same  advantage  in  the  re- 
duction of  freight  and  passenger  tariff  as 
the  people  along  the  road  from  one  end  of 
the  line  to  the  other.  It  is  the  policy  of 
this  state,  both  in  its  Constitution  and  its 
statutes,  to  prevent  a  railroad  from  purchas- 
ing a  competing  or  rivul  line  whenever  the 
effect  of  such  a  purchase  would  be  to  defeat 
or  lessen  competition;  but^  in  considering 
whether  or  not  a  transaction  has  had  this 
effect,  we  must  look  at  the  results  in  their 
entirety,  and  the  effect  upon  the  general 
public  interested  in  the  traffic  of  the  road 
along  its  line.  If  that  general  effect  be  to 
increase  competition  to  a  far  greater  extent 
than  it  has  been  diminished  at  particular 
points,  it  cannot^  with  reason,  be  said  that 
competition  has  been  defeated  or  lessened. 
In  point  of  fact,  it  has  actually  been  in- 
creased. But  it  is  insisted  in  this  case  that 
if  competition  be  lessened  anywhere, — it  mat- 
ters not  what  may  be  tiie  general  ejects  up- 
on the  public,  and  it  matters  not  whether 
any  loss  has  accrued  to  anyone  from  an  in- 
crease of  charges  for  transportation  of 
freight  or  passengers, — the  Constitution  has 
been  violated,  and  the  contract  is  therefore 
void.  It  is  true  that  the  doing  of  an  illegal 
act  cannot  be  jiutified  upon  the  plea  that 
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no  harm  has  resulted,  but  it  is  perfectly  le- 
gitimate to  look  at  the  purposes  for  whidi 
a  law  is  enacted,  in  determining  its  true  in- 
tent and  meaning.  The  object  of  the  law 
against  defeating  or  lessening  competition 
was  to  prevent  it  being  placed  in  the  power 
of  one,  whether  individual  or  corporation, 
to  so  control  rates  of  trade  and  tra!ffic  as  to 
increase  them  to  an  unreasonable  amount 
If  a  transaction,  therefore,  instead  of  having 
such  a  result,  has  an  opposite  effect,  it  fur- 
nishes, to  say  the  least  of  it,  a  strong  argu- 
ment that  the  law  has  not  been  violated; 
and  the  argument  becomes  more  overwhelm- 
ing when  there  is  nothing  in  the  environment 
and  business  of  the  parties  to  place  them  in 
the  position  of  rivals  or  real  oompetitore. 
As  Judge  Hart  has  correctly  said  in  his 
opinion:  "It  is  the  declared  policy  of  this 
state  to  prohibit  railroads  from  purchasing 
competitive  or  rival  lines,  but  it  is  also  its 
declared  policy  to  encourage  the  great  trunk 
lines  to  buy,  build,  and  operate  branch  or 
feeding  lines.  Both  policies  are  equally 
wise.  The  former  is  to  prohibit  contracts 
in  restraint  of  trade.  The  latter  is  to  build 
up  our  great,  undeveloped  interior.  Rail- 
roads should  be  prohibited  from  doing  tJie 
first,  and  should  be  encouraged  to  do  the 
last."  There  is  nothing  in  the  Constitution 
indicating  any  hostility  whatever  to  the  ex- 
tension of  lines  of  railway  by  the  construc- 
tion or  purchase  of  branch  roads  or  the  pur- 
chase of  connecting  lines.  On  the  contrary, 
under  §  5709  of  the  Civil  Code,  it  is  provided 
that,  in  the  event  the  charter  of  any  corpo- 
ration was  altered  or  amended,  such  corpo- 
ration should  hold  its  charter  subject  to  the 
provisions  of  this  Constitution.  The  object 
of  that  was  to  subject  such  corporations  to 
the  taxing  power  of  the  state,  although  ex- 
empted therefrom  under  tiieir  original  char- 
ters. But  so  jealous  was  the  convention  in 
protecting  the  rights  of  the  railroads  to  j 
construct,  operate,  or  control  branch  roads,  ' 
that  it  was  provided  that  section  should  not 
extend  to  any  amendment  for  the  purpose  of 
allowing  any  existing  road  to  take  stock  in, 
or  aid  in  the  building  of,  any  branch  road. 
It  would  seem  manifest,  therefore,  that  the 
following  provision  in  the  Constitution  with 
reference  to  preventing  the  general  assem- 
bly from  giving  power  to  any  corporation 
to  make  a  contract  to  defeat  or  lessen  com- 
petition, or  to  buy  shares  of  stock  in  any 
other  corporation,  had  no  reference  whatever 
to  the  purchlise,  ownership,  and  control  of 
branch  roads;  and  they  therefore  could  not 
have  been  regarded  as  competing  lines  to  the 
main  roads  with  which  they  mi^ht  make 
connection.  As  the  result  of  this  policy, 
great  trunk  lines  have  been  extended  m  this 
country  half  across  the  continent.  Doubt- 
less, in  the  purchase  of  connecting  lines  and 
branch  railroads,  competition  was  lessened 
at  given  points.  But  the  general  effect  of 
these  consolidations  and  connections  has  real- 
ly been  to  increase  competition;  has  add- 
ed greatly  to  the  public  convenience,  and  fur- 
nished greater  and  more  commodious  facili- 
ties for  traveling;  has  operated  to  reduce  the 
oost  of  transporta4ion;  has  brought  remote 


1900. 


Statb  y.  CxiiiTBAL  OP  Gbobgia  R.  Co. 


w» 


parts  of  the  country  in  dose  proximity,  as 
it  were,  to  each  other ;  has  developed  resour- 
ces that  would  otherwise  have  remained 
dormant,  by  opening  up  the  markets  of  the 
world  to  the  products  of  the  land;  and  has 
generally  contributed  to  work  to  the  welfare 
and  prosperity  of  the  people.  Even  if  wc 
are  incorrect  in  our  position  that  the  provi- 
sion in  the  Constitution  with  reference  to 
defeating  competition  or  encouraging  monop- 
<Ay  is  only  an  embodiment  of  Sie  common 
law  upon  the  subject^  and  if  it  contains  a 
new  principle  unknown  to  the  common  law, 
then  the  clause  in  question  is  evidently  not 
aelf-acting,  for  no  light  is  thrown  upon  the 
new  meaning  intend^  to  be  given  the  words 
used.  It  would  follow,  therefore,  that  ap- 
propriate legislation  would  be  necessary  to 
carry  into  effect  such  a  new  principle,  what- 
ever it  might  be.  Under  the  provisions  of 
$  5803  of  the  Civil  Code,  it  is  provided  that 
the  general  assembly  shall  enforce  the  provi- 
sions of  this  article  by  appropriate  legisla- 
tion. In  this  case,  then,  the  courts  would 
be  constrained  to  decide  that  the  appropriate 
legislation  contemplated  is  embodied  m  the 
goteral  railroad  acts,  to  which  we  have 
above  referred,  where  the  purchase,  sale, 
lease,  or  consolidation  of  connecting  rail- 
roads is  allowed,  providing  the  contracts 
were  not  made  between  competing  lines.  So 
at  last  the  judiciary  would  be  driven  to  the 
necessity,  whenever  the  contest  was  made,  in 
determining  whether  or  not  such  contracts 


were  legal,  of  deciding  the  question  as  to 
whether  they  were  between  competing  lines, 
and  not  simply  lines  that  had  competing 
points  where  competition  wab  lessened  to  a 
degree  insignificant  when  compared  to  its  in- 
crease at  various  other  points,  and'  the  bene- 
fits to  the  public  generally  along  the  line  ol 
transportation.  When  the  state  appeals  to 
the  courts  in  such  matters,  she  occupies  the 
position  of  a  representative  of  the  public, 
whose  rights  if  they  have  been  infringed  up- 
on by  a  violation  of  the  Constitution  or  the 
laws,  will  be  zealously  protected  by  the 
courts.  For  the  same  reasons  courts  should 
deny  her  prayer,  if  it  appeared  on  trial  that 
granting  the  relief  sought  would  be  produc- 
tive of  greater  injury  to  the  public  than  the 
wrongs  of  which  complaint  is  made. 

3.  There  was  ample  evidence  in  this  case 
to  authorize  the  conclusion  of  the  judge  be- 
low that  the  consolidation  of  the  two  lines 
of  railroad  involved  did  not  defeat,  and  was 
not  intended  to  defeat  or  lessen,  competition, 
or  to  encourage  monopoly,  in  the  sense  in 
which  those  words  were  used  in  the  Constitu- 
tion; that  these  roads  were  not  competing 
lines;  and  that  the  public  interests  were  in 
no  wise  injured  by  their  consolidation.  The 
judgment  of  the  court,  therefore,  refusing 
an  injunction  and  the  appointment  of  a  r^ 
ceiver,  is  affirmed. 

Judgment  affirmed. 

All  the  Justices  concur. 
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PIDELrrY  ft  CASUALTY  COMPANY  of 
New  York,  Appt., 

V.        

Hannah  M.  SITTIG. 

(181  111.  111.) 

1.  Tite  burden  of  proof  tliat  deatia  bjr 
accident  was  vrltliln  an  exception  in 

an  accident  Insurance  policy  is  upon  the  in- 
surer after  proof  of  accidental  death. 

%■  Tlie  attempt  of  a  travelinff  aales- 
■laa  to  set  npon  a  train  which  Is  al- 
ready in  motion  is  not,  as  matter  of  law,  a 
voluntary  exposure  to  unnecessary  danger, 
within  the  meaning  of  an  exception  in  an 
tneorance  policy. 

S,  A  'Folnntary  exposure  to  nnnecea- 
mmrr  dangrer  within  the  meaning  of  an  In- 
luranoe  policy  does  not  mean  simply  a  vol- 
mitary  performance  of  the  act  which  results 
tai  injury,  but  also  that  It  Is  performed  with 
a  consciousness  of  the  danger,  or  that  the 
danger  is  so  apparent  that  a  man  of  ordin- 
ary intelligence  would,  under  the  circum- 
stances, necessarily  know  it. 

(October  18,  1899.) 

APPEAL  hy  defendant  from  a  judgment 
of  the  Appellate  Court,  First  District, 

NoTB. — ^For  voluntary  exposure  to  unneces- 
sary danger  within  the  meaning  of  insurance 
l»llcy,  see  Fidelity  ft  C.  Co.  v.  Chambers  (Va.) 
40  L.  R.  A.  482.  and  note, 
48L.  IL  A. 


affirming  a  judgment  ol  the  Superior  Court 
for  Cook  County  in  favor  of  plaintiff  in  an 
action  brought  to  recover  the  amount  al- 
leged to  be  due  on  an  accident  insurance 
policy.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Meaara,  John  A.  Poet  and  John  B. 
Brady,  for  appellant: 

When  the  verdict  of  a  jury  is  against  the 
weight  of  the  evidence  this  court  and  the 
supreme  court,  when  it  has  passed  upon  the 
facts,  have  again  and  again  set  aside  ver- 
dicts. 

Biahop  V.  Buaae,  69  111.  403 ;  Illinoia  0,  R, 
Co,  V.  Chamhera,  71  III.  619;  Booth  v.  Hinea, 
64  111.  363;  Chicago  d  A.  R.  Co.  v.  Shannon, 
43  111.  338;  Chicago  d  A.  R,  Co,  v.  Willard, 
31  111.  App.  436;  Chicago  y,  Lavelle,  83  111. 
482;  Chicago,  R,  I,  d  P.  R,  Co,  v.  Herring, 
67  111.  59. 

If  a  proof  of  a  fact  is  so  preponderating 
that  a  verdict  against  it  would  be  set  aside 
by  the  court  as  contrary  to  the  evidence, 
then  it  is  the  duty  of  the  court  to  direct  the 
verdict. 

Tefft  y,  Aahhaugh,  13  III.  602;  Abend  ▼. 
Terre  Haute  d  I.  R,  Co.  Ill  111.  202,  63  Am. 
Kep.  616;  Doane  v.  Lockwood,  115  111.  490, 
4  N.  E.  500 ;  Pennaylvania  Co,  v.  Backea,  133 
111.  255,  24  N.  E.  563;  Ward  v.  Chicago,  15 
111.  App.  98. 

The  test  now  most  frequently  employed  ia 
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exercifliiig  the  right  to  direct  a  verdict  is 
whether  a  diiferent  verdict  would  not  be  set 
aside  as  contrary  to  the  evidence.  If  such 
is  the  case,  a  verdict  should  be  directed. 

PhilUpa  V.  Dickerson,  85  111.  11,  28  Am. 
Kep.  ti07;  Simmot^a  v.  Chicago  da  T.  R.  Co, 
110  111.  340;  Lake  SJ^ore  d  M.  S.  R.  Co,  v. 
O'Conner,  115  111,  254,  3  N.  E.  501;  Barte- 
lott  V.  International  Ba/nk,  119  111.  269,  9  N. 
E.  898;  People  v.  People's  Ins,  Exchange, 
120  111.  4C6,  2  L.  R.  A.  340,  18  N.  E.  774; 
Chicago  d  N.  W.  R,  Co,  v.  Snyder,  128  III. 
(555,  21  N.  E.  520  ;D€chert  v.  Indiana,  B.  d 
W,  R,  Co,  17  111.  App.  74;  Wood  v.  Illinois 
0.  R,  Co,  23  111.  App.  370;  Knight  v.  Oault- 
ney,  23  111.  App.  370 ;  Miller  v.  Ohio  d  M,  R, 
Co,  24  111.  App.  320;  Hosmer  v.  Teller,  27 
111.  App.  488;  Chicago  d  A,  R.  Co,  v.  Adler, 
28  111.  App.  102,  Aff'd  in  129  111.  336,  21  N. 
E.  846;  Rodefi  v.  Chicago  d  O,  T,  R.  Co,  30 
111.  App.  354;  Edwards  v.  Hushing,  31  111. 
App.  223 ;  Spannagle  v.  Chicago  d  A,  R,  Co. 
31  111.  App.  460;  Uuschle  v.  Morris,  31  111. 
App.  545;  Duggan  v.  Peoria,  D,  d  E,  R.  Co, 
42  111.  App.  530. 

When  the  policy  distinctly  stated  that  the 
appellant  company  did  not  insure  nor  intend 
to  cover  a  "voluntary  exposure  to  unneces- 
sary danger,"  the  appellant  did  not  intend 
to  oover  and  pay  for  injuries  that  deceased 
might  receive  while  rushing  into  the  face  of 
danger  and  attempting  to  mount  an  express 
train,  a  train  that  was  built  especially  to 
get  up  quick  speed  and  to  make  rapid  stops. 

Stnith  V.  Prefei-red  Mut,  Acci,  Asso,  104 
Mich.  634,  62  N.  W.  990;  Williams  v.  Unite^l 
States  Mut,  Aooi.  Asso,  133  N.  Y.  366,  31  N. 
E.  222. 

If  the  danger  was  obvious,  the  exposure 
thereto  voluntary  anC  unnecessary,  and  the 
death  of  the  assured  ec'sued  in  consequence, 
the  case  may  fairly  be  held  to  be  within  the 
exemption  in  the  policy. 

Tut  tie  V.  Travellers'  Ins,  Co,  134  Mass. 
175,  46  Am.  Rep.  316;  Morel  v.  Mississippi 
Valley  L,  Ins,  Co,  4  Bush,  535;  Sawtelle  v. 
Railway  Pass,  Assur,  Co.  15  Blatchf.  216, 
Fed.  Cas.  No.  12,392;  Travelers'  Ins.  Co.  v. 
Jones,  80  Ga.  541,  7  S.  E.  83;  Bean  v.  Em- 
ployers' Liability  Assur,  Corp,  50  Mo.  App. 
459. 

Messrs,  Tl&oniton  A  Chaaoellor,  for 
appellee : 

'^Voluntary  exposure  to  unnecessai-y  dan- 
ger" has  been  defined  by  our  courts  to  be  a 
willing  or  wilful  assumption  of  ^the  risk, 
knowing  the  risk;  it  means, — a  wilful,  con- 
scious assumption  of  the  risk  of  danger; 
♦.  e.,  it  was  done  voluntarily,  with  full 
kno^vledge  of  the  danger  through  which  the 
deceased  lost  his  life. 

Accident  insurance  is  issued  and  accepted 
for  the  purpose  of  indemnity  against  acci- 
dent and  death  caused  by  accidental  means, 
and  the  language  of  such  policy  should  be 
construed  with  that  purpose  in  view. 

Healey  v.  Mutual  Acci.  Asso,  133  111.  556, 
9  L,  R.  A.  371,  25  N.  E.  52;  Rockford  Ins. 
Co,  V.  Nelson,  65  111.  420;  Clet^eland,  C.  C. 
d  St,  L.  R.  Co.  V.  Monks,  52  111.  App.  627 ; 
Terre  Haute  d  I.  R.  Co.  v.  Eggmann,  58  111. 
App.  21 ;  Lake  Erie  d  W,  R,  Co,  v.  Morain, 
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140  m.  117,  29  N.  E.  869;  Elgin,  J,  d  E,  R. 
Co,  V.  Raymond,  148  111.  241,  36  N.  E.  729. 

Two  theories  were  advanced  in  this  case. 
One  by  the  plaintiff  that  Herman  Sittig  met 
his  death  by  coming  in  oontact  with  the  tick- 
et office,  atid  the  other  by  the  defense  that  he 
attempted  to  get  upon  a  moving  train  of 
cars,  and,  in  his  attempt  lost  his  footing 
and  fell  under  the  train,  and  was  thereby 
killed. 

There  was  evidence  in  the  case  on  both  of 
these  theories,  and  it  was  for  the  jury  to 
say,  from  all  the  evidence  in  the  case,  which 
of  these  theories  was  the  correct  one. 

Matson  v.  Taylor,  35  111.  App.  549;  Mc- 
Ma1u>n  V.  Sankey,  36  111.  App.  41;  Brandt 
V.  McEntee,  53  111.  App.  467;  Oarretson  v. 
Becker,  62  111.  App.  255;  Belover  v.  Osgood, 
52  111.  App.  260;  Mobile  d  0.  R.  Co.  v. 
Hanues,  62  111.  App.  649;  Wallace  v.  Buck- 
ingham, 34  111.  App.  38;  Soharf  v.  Peopk, 
34  111.  App.  400. 

Carter,  J.^  delivered  the  opinion  of  the 
court : 

The  appellate  court  has  affirmed  a  judg- 
ment recovered  by  appellee  in  the  superior 
court  of  Cook  county  against  appellant  on 
a  policy  of  accident  insurance.  The  insured, 
Herman  C.  Sittig,  was  accidentally  killed 
while  attempting  to  board  a  suburban  train 
of  the  Illinois  Central  Railroad  Company. 
The  appciiate  oourt,  in  stating  the  case, 
said :  ^The  evidence  tends  to  show  that  he 
reached  the  neighborhood  of  the  steps  of  the 
station  platform  just  after  the  train  had 
started ;  that  he  threw  his  valise  on  the  plat- 
form of  the  car,  seized  the  railing,  and  at- 
tempted to  climb  on,  but  either  lost  his  hold 
and  fell  after  being  carried  some  distance, 
or  else  was  knocked  off  and  killed  by  coming 
in  contact  with  a  small  building  used  as  a 
ticket  office,  which  stood  very  near  the  track, 
and  distant  about  140  or  150  feet  from  the 
station  platform."  The  evidence  shows  that 
this  is  a  fair  statement  of  the  accident.  The 
insured  was  a  traveling  salesman,  and  bo 
described  in  the  policy,  which  stated  that 
**tlii8  insurance  covers  injuries  received  in 
.travel  by  regular  passenger  or  mail  trains/' 
The  policy  also  contained  this  clause:  This  in- 
surance does  not  cover  .  .  .  volun- 
tary exposure  to  unnecessary  danger; 
and  the  contention  of  the  appellant  is 
that  the  insured  met  his  deatii  by  ex- 
posing himself  voluntarily  to  unneces- 
sary danger,  and  that  for  that  reason 
the  judgment  cannot  be  sustained.  So  far 
as  the  assignment  of  error  embraces  the 
question  of  fact  involved  in  the  decision  of 
the  appellate  court,  such  decision  if. 
by  virtue  of  the  statute,  final,  and  we  shall 
not,  therefore,  follow  appellant's  counsjcl  in 
their  argument  upon  the  facts.  But  at  the 
close  of  the  evidence  the  defendant  asked 
the  court  to  instruct  the  jury  to  find  a  ver- 
dict for  the  defendant,  and  took  an  excep- 
tion to  the  court's  refusal  to  give  the  instruc- 
tion, and  thus  the  legal  sufficiency  of  the 
evidence  to  sustain  the  judgment  is  pre- 
sented to  us  for  decision. 

There  was  sufficient  evidence  to  sustain- 
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tiie  conduston  that  after  the  insured  had  m- 
cured  a  secure  footing  upon  the  steps  of  the 
car,  and  was  holding  to  the  hand  rail,  and 
about  to  draw  himself  upon  the  platform  of 
the  G&r,  he  was  struck  with  such  force  upon 
the  side  and  back  of  his  head  by  the  ticket- 
ollice  building,  as  the  train  passed  it^  as  to 
break  his  neck  and  knock  him  under  the 
traiiL    He  was  a  traveling    salesman,    but 
what  was  the  particular  emergency  or  neces- 
sity for  his  effoi-t  to  board  this  particular 
train  after  it  had  started  does  not  appear 
from  the  evidence.     Nor  does  it  appear  that 
lie  knew  of  the  ticketoffioe  building,  or  its 
close  pi-ozimity  to  the  trade  or  to  the  moving 
cRrs.    The  trainmen  testified  that  the  train, 
after  starting,  hod  moved  from  100  to  125 
feet,  and  was  going  at  a  speed  of  from  8  to 
10  miles  an  hour,  when  the  insured  attempt- 
ed to  get  aboard,  but  other  witnesses  testi- 
fied to  a  less  degree  of  speed.     There  was  tes- 
timony, also,  that  someone  called  to  the  in- 
sured,* as  he  was  about  to  make  the  attempt 
to  board  the  train,  not  to  do  so,  but  wheui- 
er  or  not  this  warning  was  heard  by  the  in- 
sured   does    not     appear.     The    death    by 
accident  insured  against  by  the  policy  hav- 
ing been  proved,  it  devolved  on  the  defendant 
to  prove  a  violation  by  the  insured  of  the 
eoodition,   or,   rather,   that  by   his  act   he 
brought  himself  within  the  exception  in  the 
policy  relied  on  to  avoid  payment.     This  ex- 
ception, as  applicable  to  this  case,  was,  in 
substance,  that,  although  accidental,  death 
cauMd  by  voluntary  exposure  to  unnecessary 
danger  was  not  insured  against.     To  relieve 
the  company  from  liability,  it  was  necessary 
to  establish  two  facts:     First,  that  the  ex- 
po6ure  to  danger  was  voluntary  on  his  part ; 
and,  second,  that  it  was  unnecessary. 

The  term  "voluntary  exposure"  does  not 
mean  simply  that  the  act  of  attempting  to 
get  aboard  of  the  moving  train  was  volun- 
tary, or  was  consciously  and  intentionally 
performed,  but  also  that  the  insured  was 
conscious  of  the  danger  to  which  he  was  then 
exposing  himself,  and  voluntarily  assumed 
it.  or  that  the  danger  was  so  apparent  that 
a  man  of  ordinary  intelligence  would,  under 
tlie  circumstances,  necessarily  have  known 
it  One  may  voluntarily  do  an  act  exposing 
himself  to  gi-eat  danger,  which  danger  he 
does  not  apprehend  and  which  is  not  obvious. 
In  such  a  case  it  could  not  be  said  that  he 
voluntarily  exposed  himself  to  danger.  If 
he  does  not  know  of  the  danger,  how  can  it 
be  said  that  he  voluntarily  assumes  it  or  ex- 
poses himnelf  to  it?  Mere  failure  to  observe 
ordinary  care  would  not,  as  in  an  action  for 
nei^ligence,  defeat  a  recovery  on  the  contract. 
This  view  of  the  law  is  not  controverted  by 
appellant.  Indeed,  the  trial  court,  at  ap- 
pellant's request,  instructed  the  jury  that 
the  words  "voluntary  exposure."  as  used  in 
the  policy,  implied  conscious,  intentional  ex- 
posure.— something  which  he  was  willing  to 
take  the  risk  of;  that  it  meant  a  willing  or 
wilfnl  assumption  of  the  risk  knowing  the 
risk, — a  wilful,  conscious  assumption  of  the 
risk  of  danger.  As  before  said,  there  was  no 
evidence  whatever  that  he  knew  of  the  prox- 
imity of  the  ticket-office  building,  or  had  any 
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reason  to  believe  that  he  was  exposing  him- 
self to  the  danger  of  coming  in  contact  with 
any  such  object  before  he  could  get  within 
the  car.  His  experience,  strength,  and  ac- 
tivity may  have  been  such,  so  for  as  the  evi- 
dence shows,  that  there  was  less  danger  to 
him  in  mounting  a  car  going  at  the  speed 
mentioned  by  the  witnesses  than  there  would 
be  to  many  persons  in  mounting  a  car  at  the 
moment  of  starting,  and  it  would  be  an  un- 
reasonable rule  to  adopt  to  hold,  as  a  legal 
proposition,  that  a  traveler  who  steps  upon 
the  platform  or  steps  of  a  moving  car  of  a 
railway  train  voluntarily  exposes  himself  to 
unnecessary  danger,  though  it  may  be  con- 
ceded he  is  guilty  of  negligence  in  so  doing. 
There  are  doubtless  few  trainmen  whose  duty 
it  is  to  alight  at  station  platforms  who  do 
not  board  the  train  after  it  has  started.  In 
doing  so  it  certainly  could  not  be  said,  as  a 
matter  of  law,  that  they  thus  incur  obvious 
danger.  At  what  rate  of  speed,  then,  must 
the  train  be  moving  before  it  pan  be  said 
that  an  attempt  to  get  aboard  would  be  ob- 
viously dangerous?  All  reasonable  minds 
would  agree  that  it  would  be  obviously  dan- 
gerous to  attempt  to  climb  upon  a  passing 
railway  train  going  at  full  speed,  or  at  a 
high  rate  of  sp^,  and  in  a  proper 
case,  doubtless,  tne  jury  would  be  so  in- 
structed ;  but  it  does  not  follow  that  it  would 
be  proper  to  so  instruct  the  jury  in  a  case 
where  the  train  had  not,  after  starting,  pro- 
ceeded beyond  100  or  125  feet,  and  had  ac- 
quired only  such  speed  as  shown  by  the  evi- 
dence in  this  case.  The  question  in  such  a 
case  is  one  of  fact,  and  not  of  law.  and  in 
the  case  at  bar  the  question  of  fact  has 
been  condusively  settled  against  the  appel- 
lant. It  would  be  to  usurp  the  province  of 
the  jury  and  of  the  courts  below,  and  to  do 
what  by  statute  we  are  forbidden  to  do, 
should  we  reverse  this  judgment  on  this  con- 
tention of  appellant 

Many  cases  have  been  cited,  but  in  most 
of  them  the  provisions  of  the  policy  were 
different,  or  the  facts  found  were  materially 
different,  from  those  in  the  case  at  bar. 
Thus,  in  Tuttle  v.  Travellers'  Ins.  Co.  134 
Mass.  175,  45  Am.  Rep.  316,  in  addition  to 
a  provision  similar  to  the  one  here  under 
consideration,  the  policy  required  the  in- 
sured to  use  all  due  diligence  for  his  person- 
al safety  and  protection.  But  we  need  not 
review  the  cases  which  were  decided  upon 
questions  of  fact  or  upon  disfiimilar  provi- 
sions of  the  insurance  contract.  Here  we 
are  a^ked  to  declare,  as  a  matter  of  law, 
aprainst  the  conclusive  finding  of  facts  to  the 
contrary,  that  the  insured  voluntarily  ex- 
IK)8ed  himself  to  unnecessary  danger;  this, 
too,  notwithstanding  there  is  no  evidence, 
direct  or  circumstantial,  to  which  we  have 
been  referred,  whether  such  exposure  was 
necessary  or  not.  For  one  to  leap  into  a 
turbulent  stream,  rush  into  a  burning  build- 
inyr,  or  do  any  other  hazardous  thing  to  save 
human  life,  would  be  a  voluntary  exposure 
to  danger  but  not  to  unnecessary  danger.  So, 
too,  many  emergencies  in  the  lives  of  men 
occur  where  the  most  urgent  necpssit^  re- 
quires   their   presence   at   some    particular 
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plaoe  at  some  particular  time,  and  where  to 
miss  a  train  would  involve  serious  conse- 
quences. In  such  a  case  a  voluntary  ex- 
posure to  danger  miffht  not  be  unnecessary. 
The  presence  of  a  physician  or  surgeon  at 
some  critical  period  in  the  illness  or  injury 
of  a  human  being  might  be  necessary  to  save 
life,  and  it  might  t^  necessary  for  him  to 
expose  himself  to  danger  to  reach  his  pa- 
tient, or  in  some  other  respect  to  perform 
his  professional  duty.  The  necessity  im- 
plied in  the  provision  of  the  policy  does  not 
mean  only  that  which  is  unavoidable  or  in- 
evitable, but  also  any  object  or  purpose 
which  men  of  moral  responsibility  and  pru- 


dence would  regard  as  of  such  seriooB  impor- 
tance in  the  performance  of  duty  as  to  de- 
mand or  justify  the  incurring  of  risk  or 
danger  to  accomplish  it.  Whether  the  jury, 
and  finally  the  appellate  courts  decided  the 
question  of  fact  correctly,  we  cannot  inquire, 
but  it  is  clear  that  the  trial  court  did  not 
err  in  refusing  to  give  to  the  jury  the  in- 
struction to  find  for  the  defendant. 

It  ib  also  urged  that  the  trial  court  erred 
in  refusing  certain  other  instrucUons,  but 
we  are  of  the  opinion  no  error  was  com- 
mitted  in  that  r^ard. 

The  judgment  must  he  affirmed. 


INDIANA  SUPREME  COURT. 


Eliza  GIBSON,  Appt,, 

V. 

Harold  C.  MEGREW  et  al.,  Assignees  of 
Masonic  Mutual  Benefit  Society. 
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A  member  of  a  mvtajtl  benefit  aocietr 
cannot  be  contpelled  to  pay  an  assess- 
ment,  where  his  ecu  tract  does  not  provide 
that  he  shall  pay  assessments  or  make  any 
provision  as  to  nonpayment,  except  that  his 
certificate  shall  be  forfeited  therefor. 

(March  6,  1900.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Marion  County  in 
favor  of  defendants  in  a  proceeding  brought 
to  compel  the  levying  oi  an  assessment  to 
pay  a  claim  under  a  certificate  in  the 
Masonic  Mutual  Benefit  Society.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  Carson  ft  Moore,  for  appellant: 

The  liability  of  a  member  of  the  Masonic 
Mutual  Benefit  Society  of  Indiana  is  to  pay 
the  amounts  named  in  his  certificate  of 
membership  on  levy  of  proper  assessments 
therefor,  and  such  payment  is  not  volun- 
tary with  the  member. 

The  demurrer  admits  the  incorporation  as 
alleged. 

There  is  absolutely  nothing  in  the  plan, 
purpose,  or  contract  of  the  society,  now  an 
insolvent,  to  differentiate  it  from  any  other 
mutuaJ  insurance  company.  « 

The  character  of  an  association  is  to  be 
determined  from  its  essential  structure,  and 
not  from  the  use  of  disjointed  words. 

Ba/nkers*  d  M,  Mut,  Ben.  Asso.  v.  8tapp, 
77  Tex.  617,  14  S.  W.  168;  McCorkle  v. 
Texas  Benev.  Asso.  71  Tex.  162.  8  S.  W.  516. 

The  contracts  made  by  'niieneficial"  socie- 
ties are  given  the  same  effect  as  ordinary  in- 
surance contracts. 

Holland  v.  Taylor,  111  Ind.  121,  12  N.  E. 
116;  Presbyterian  Mut.  Assur.  Fund  v. 
Allen,  106  Ind.  693,  7  N.  E.  317. 


Note. — As  to  liability  of  member  of  benefit 
society  to  action   for  assessments,   see  Ellerbe 
V.  Barney   (Mo.)   23  L.   R.  A.  435.  and  note; 
and  Lehman  v.  Clark  (III.)  43  L.  R.  A.  649. 
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If,  in  point  of  fact,  the  society  is  an  in- 
surance company,  pure  and  simple,  its  char- 
ter must  be  the  appropriate  body  of  insur- 
ance law. 

There  has  never  been  any  question  in  this 
state  relative  to  the  liability  of  a  member  of 
a  fire  insurance  company  organized  under 
the  act  of  1852  to  payment  of  an  assessment 
properly  levied. 

Hoicard  v.  Whitman,  29  Ind.  557 ;  Boland 
V.  Whitman,  33  Ind.  64;  Emhree  v.  Shideler, 
36  Ind.  423;  Clark  ▼.  Manufacturers'  Mut. 
F.  Ins.  Co.  130  Ind.  332,  30  N.  E.  212. 

The  entire  plan  of  the  society  was  based 
upon  the  idea  of  the  payment  by  surviving 
members  of  post-mortem  assessments  to  meet 
losses. 

The  common-law  obligation  of  a  member 
of  a  mutual  insurance  society,  independent 
of  the  form  of  his  obligation  or  the  precise 
character  of  the  expressed  promise,  is  to 
respond  to  an  assessment  for  losses. 

The  solvency  of  the  assessment  company 
depends  upon  the  legal  right  of  such  com- 
pany to  collect  assessments  from  its  mem- 
bers. 

In  the  case  of  the  old  line  company,  the 
point  of  view  whenoe  the  law  looks  at  the 
contract  of  insurance  is  that  of  the  policy 
holder,  it  bringing  into  being  the  necessary 
conditions  to  secure  a  performanoe  of  the 
contract.  A  like  attitude  in  the  case  of  the 
assessment  company  will  require  a  holding 
that  assessments  properly  levied  are  enforce- 
able legal  demands. 

The  legal  liability  of  the  member  to  re- 
spond to  assessments  appears  from  a  con- 
sideration of  the  trilateral  relationsbip  ob- 
taining in  the  assessment  company.  £ach 
member  is  not  only  an  assured,  but  is  an 
insurer  of  the  other  members.  He  also  ha« 
relation  to  the  corporation  as  an  entity^  anc 
is  bound  to  contribute  to  the  expenses*  of  its 
existence. 

Lion  Mut.  Marine  Ins.  Asso,  ▼.  Tucker, 
L.  R.  12  Q.  B.  Div.  187 ;  Re  Allkion  Assw, 
8oc.  L.  R.  12  Ch.  Div.  239 ;  Carlton  v.  South- 
ern Mut.  Ins.  Co.  72  Ga.  371;  Dettra  r. 
Simon,  5  Pa.  Dist.  R.  342;  Dettra  v.  Rest 
ner,  147  Pa.  566,  23  Atl.  889. 

Where  a  person  becomes  a  momber  of  ai 
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«8fleumeiit  insurance  oompany,  his  obliga- 
tion  as  an  insurer  is  to  contribute  to  Ui« 
extent  neeeaeary  for  the  payment  of  the 
losses  accruing  to  the  other  members,  unless 
the  statute  imder  which  the  incorporation 
is  had«  or  the  mutual  agreements  of  the 
members,  restricts  or  limits  such  liability. 

Bundle  t.  Ketman,  79  Wis.  492,  48  N.  W. 
516;  Macklem  v.  Bacon,  57  Mich.  334,  24  N. 
W.  91. 

The  constitution  and  by-laws  of  the 
society,  the  application  for  membership 
therein,  and  the  certificate  of  membership 
issued  by  the  society,  together,  constitute  an 
express  agreement  on  the  part  of  the  mem- 
ber to  pay  assessments. 

Ellerhe  Y.  Barney,  119  Mo.  632,  23  L.  R. 
A.  435^  25  S.  W.  384;  McDonald  v.  Rosa- 
LetDin,  29  Hun,  87;  Fulton  v.  Stevens,  99 
Wis,  307,  74  N.  W,  803. 

When  an  assessment  insurance  society 
goes  into  voluntary  insolvency  it  is  the 
function  of  the  court  having  jurisdiction  of 
the  trust  to  cause  an  assessment  upon  the 
members  to  be  levied  suffident  to  meet  losses, 
and,  for  this  purpose,  the  court  succeeds  to 
the  powers  of  the  directors. 

Vanatta  v.  Ifev)  Jersey  Mut.  L,  Ins.  Co. 
31  N.  J.  £q.  15 ;  Com.  v.  Massachusetts  Mut. 
F.  Ins.  Co,  112  Mass.  116;  Dettra  v.  Rest- 
ner,  147  Pa.  566,  23  Ati.  889;  Capital  City 
Mut,  F.  Ins.  Co.  V.  Boggs,  5  Pa.  Super.  Ct. 
^94;  McDonald  v.  Ross-Letoin,  29  Hun,  87; 
Wood  ▼.  Standard  Mut.  Live  Stock  Ins.  Co. 
154  Pa.  157,  26  AU.  103;  Howard  v.  Whit- 
man, 29  Ind.  557. 

Wliere  a  corporation  makes  an  assignment 
for  the  benefit  of  its  creditors,  under  a  volun- 
tary assignment  law,  the  assets  of  the  oor- 
poraticA  are  in  custodia  legis,  the  same  as  if 
a  receiver  were  the  ofiioer. 

LetfHS  ▼.  Olenn,  64  Va.  947,  6  S.  E.  866; 
Olenn  v.  Williams,  60  Md.  935;  5  Thomp. 
Corp.  S§  6469,  6470;  3  Thomp.  Corp.  S§ 
3537,  3550,  3551,  3553;  Boeppler  v.  Menoton, 
17  Mo.  App.  447. 

Messrs.  Cluunben,  Pickens,  A  Moores, 
for  appellees: 

This  oontract  contains  no  express  promise 
to  pay  assessments.  Such  payment  is 
Tolunrtary. 

Nonpayment  terminates  membership. 
B^>od  v.  Railway  Pass,  d  Freight  Conduc- 
tors^  Mut.  Ben.  Asso.  31  Fed.  Rep.  64;  Leh- 
man ▼.  Clark,  174  HI.  288,  43  L.  R.  A.  648, 
51  N.  E.  222. 

Liability  is  only  against  one  who  con- 
tinnes  to  assert  his  membership. 

After  insolvency  proceedings  it  is  too  late 

Re  Protection  L.  Ins.  Co.  9  Biss.  188,  20 
Fed.  Cas.  No.  11.444. 

J'oTdaa,  J.,  delivered  the  opinion  of  the 
oourt: 

Appellant,  Eliza  Gibson,  petitioned  the 
Marion  circuit  court  in  behalf  of  herself  and 
others,  to  order  appellees,  as  the  assignees 
or  tnutees  of  the  Masonic  Mutual  Benefit 
Society,  of  the  state  of  Indiana,  to  levy  and 
collect  assessments  from  all  persons  who 
had  been  members  thereof  within  the  past 
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six  years.  The  demand  of  the  petitioner 
was  that  such  an  assessment,  under  the  or- 
der of  the  court  wherein  such  trust  was 
pending,  be  made  by  the  appellees  as  would 
create  a  sum  sufiicient  to  pay  all  death  losses 
remaining  unpaid,  together  with  accrued  in- 
terest thereon,  and  all  costs  of  collecting 
such  assessments,  etc.  A  demurrer  was  sus- 
tained to  the  petition,  and  judgment  was 
rendered  against  appellant  for  costs.  The 
only  error  assigned  is  predicated  upon  this 
ruling  and  judgment. 

The  petition  discloses  substantially  the 
following  facts:  Appellant  is  the  benefi- 
ciary under  a  certificate  or  policy  of  insur- 
ance numbered  12,009,  in  class  4,  issued  by 
the  said  Masonic  Mutual  Benefit  Society  on 
the  life  of  her  husband,  James  H.  G-ibson, 
bearing  date  of  July  15,  1887,  whereby  the 
said  society  agreed,  in  consideration  of  the 
representations  made  in  the  application  for 
membership,  and  the  sum  of  $6  in  hand 
paid,  and  the  further  sum  of  $1.80,  to  be 
paid  to  the  secretary  of  the  society  by  James 
H.  Gibson,  upon  due  notice  to  him  of  the 
death  of  a  member,  to  pay  to  appellant,  upon 
the  death  of  her  said  husband,  after  satis- 
factory evidence  of  his  death  had  been  fur- 
nished, the  sum  of  70  cents  for  every  mem- 
ber of  the  first  class,  75  cents  for  every  mem- 
ber of  the  second  class,  95  cents  for  every 
member  of  the  third  class,  and  the  sum  of 
$1.60  for  every  member  of  the  fourth  class 
belonging  to  the  society  at  the  time  of  the 
death  of  said  James  H.  Gibson;  provided 
that  the  aggregate  amount  of  benefits  payable 
under  such  policy  or  certificate  should  not 
exceed  the  sum  of  $2,500.  It  is  alleged  that 
said  James  H.  Gibson^  while  a  membear  of 
said  company,  performed  all  and  singular 
the  agreements  and  promises  made  by  him 
in  his  application  for  insurance,  and  has 
complied  with  all  of  the  terms  and  conditions 
contained  in  his  said  certificate,  and  has 
complied  with  all  the  provisions  of  the 
society's  constitution  and  by-laws.  It  fur- 
ther appears  that  said  Gibson,  while  a  mem- 
ber m  the  society,  and  in  good  standing 
therein,  died,  on  June  24,  1897,  previous  to 
the  assignment  of  the  society,  as  hereinafter 
mentioned.  Upon  his  death  it  is  averred 
that  appellant  became  entitled,  upon  the 
conditions  contained  in  said  certificate  of 
insurance,  to  receive  the  benefits  therein 
named  to  the  full  amount  of  $2,500;  which 
claim  was,  on  the  —  day  rff  September, 
1897,  approved  by  said  society's  board  of  di- 
rectors, and  a  partial  payment  to  the  amount 
of  $100  was  made  to  appellant,  leaving  the 
remainder  of  her  said  claim  still  due  and  un- 
paid.. On  January  — ,  1898,  the  society,  be- 
ing insolvent,  made  an  assignment,  under 
the  assignment  laws  of  this  state,  to  ap- 
pellees, for  the  benefit  of  all  its  creditors. 
It  further  appears  that  the  Masonic  Mutual 
Benefit  Society  of  Indiana  was  organized 
at  the  city  of  Indianapolis,  Marion  county, 
Indiana,  on  August  5,  1869,  and  the  articles 
of  association  under  which  it  was  organized 
were  recorded  in  the  recorder's  office  of  Mar- 
ion county,  Indiana.  The  object  of  the  as- 
sociation, as  declared  in  these  articles,  was 
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to  give  financial  aid  and  benefit  to  the 
widows,  orphans,  and  dependents  of  deceased 
members.  The  names  and  residences  of  the 
incorporating  members,  together  with  a  de- 
scription of  the  seal,  are  all  given  or  stated 
in  said  articles.  In  addition  to  the  articles 
of  association,  the  constitution  and  by-laws, 
etc.,  adopted  by  the  society,  are  also  set  out, 
and  made  a  part  of  the  petition.  This  ap- 
peal may  be  said  to  present  two  questions: 
First.  Is  there*  under  the  terms  and  provi- 
sions entering  into  the  contract  or  policy 
of  influrance  issued  by  the  society  to  a  mem- 
ber, such  an  absolute  undertaking  upon  his 
part  to  pay  the  stipulated  assessments  or 

Sremiums  as  will  render  him  personally  Ha- 
le to  the  company  for  such  payment,  and 
which  the  latter  can  enforce  by  an  action? 
Second.  In  the  event  tha;t  such  liability  ex- 
ists, did  the  right  to  make  an  assessment 
and  enforce  it»  as  demanded  by  appellant, 
pa«s  to  appellees  in  and  by  virtue  of  the  as- 
signment made  by  said  society? 

The  obligation  imposed  upon  a  holder  of  a 
certificate  of  insurance  in  this  society  must 
be  determined  by  an  interpretation  of  its 
own  terms  and  provisions,  regard  being  had, 
however,  to  the  law  under  which  the  society 
was  created,  and  to  the  terms  and  provisions 
of  its  constitution  and  by-laws  which  may 
have  any  bearing  thereon.  The  petition  re- 
fers the  incorporation  of  the  society  in  ques- 
tion to  an  act  of  the  legislature  of  this  state 
approved  December  20,  1865,  which  act  au- 
thorizes the  organization  of  mutual  life- 
insurance  companies.  This  statute  appears 
to  be  supplemental  to  one  approved  June  17, 
1852,  which  provided  for  the  organization 
of  mutual  fire  insurance  companies.  The 
supplemental  act  authorized  the  creation  of 
mutual  life  and  accident  companies  imder 
the  same  conditions  and  subject  to  the  same 
duties  and  liabilities,  so  far  as  applicable, 
as  were  provided  by  the  fire  insurance  stat- 
ute, to  which  it  was  supplemental.  Vide, 
Burns's  Rev.  Stat.  1894,  §§  4876-4896, 
ind.;  Rev.  Stat.  1881,  §§  374&-3763;  Horn- 
er's Rev.  SUt.  §§  3745-3763.  Appellant's 
counsel  insist  that  this  society  was  in- 
corporated under  the  authority  of  §  4895, 
supra.  The  terms  and  provisions  of  its 
articles  of  association,  and  the  method 
employed  for  its  incorporation,  and  the  pro- 
visions of  its  constitution  and  by-laws  clear- 
ly demon-strate,  we  think,  that  counsel,  in 
their  insistentie,  are  mistaken.  That  its  or- 
ganization was  not,  neither  was  it  intended 
to  be,  founded  upon  these  statutes,  we  think 
is  evident.  The  very  terms  and  provisions 
of  its  articles  of  association,  and  the  record- 
ing tbereof,  respond  to  the  requirements  of 
the  statute  concerning  voluntary  associa- 
tions; and  there  can  be  no  doubt,  we  think, 
but  what  it  was  intended  to  be  organized  in 
compliance  with  the  provisions  of  that  stat- 
ute. Davis's  Revision  1876,  p.  923 ;  Burns's 
Rev.  Stat  1894,  fi  4583.  Section  4583  of  this 
statute  authorizes  the  adoption  of  rules  and 
reprulations  by  associations  organized  there- 
under for  the  government  of  their  ofiicers 
and  members,  but,  aside  from  this,  there  is 
nothing  in  the  statute  to  enlighten  us  in  the 
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decision  of  the  question  involved  in  this  ap* 
peal. 

Each  applicant  for  membership  waa  re- 
quired to  subscribe  to  a  written  application, 
wherein,  among  other  things,  be  agreed  to 
abide  by  the  constitution  aiui  by-laws  of  the 
association  and  any  amendments  thereafter 
made,  and  further  agreed  therein  to  accept 
and  abide  by  whatever  rules,  regulations^ 
and  modifications  which  might  be  adopted 
or  made  by  the  board  of  directors  r^ulating 
or  governing  assessments  or  the  payment 
of  mortuary  claims  in  acoordanoe  with  the 
provisions  of  the  constitution  and  by-laws 
of  the  society.    It  was  further  agreed  and 
stipulated  in  the  application  that  any  certifi- 
cate issued  thereon  should  be  upon  the  fol- 
lowing express  conditions  and  a^eements: 
'*First.  That  this  contract  shall  be  void  if 
the  party  to  whom  it  ia  issued  shall  die  in 
consequence  of  a  duel.    .    .    .     Second.  If 
the  insured  shall  die  by  hia  own  hand  or  act. 
.     .     .    Third.    No  agent  of  the  society  i» 
authorized  to  make,  alter,  or  discharge  con- 
tracts or  waive  forfeitures.     Fourth.  By  his 
acceptance    of  the  certificate  to  be  issued 
hereon,  said  member  expressly  consents  that 
any  and  all  physicians  shall  testify  fully  as 
witnesses  touching  any  matter  confided  to 
them.     .    .     .    Whenever  a  certificate  held 
by  a  member  who  has  naid  all  assessments 
in  full  shall  become  a  claim  by  death,  after 
having  been  in  force  three  full  years,   the 
society  shall  not  contest  its  payment  on  ac- 
count of  the  incorrectness  of  any  statement 
in   the   application.     .     .    .     pffth.  Should 
the  board  of  directors  reject  any  claim,  no 
suit  thereunder  shall  be  sustained  in   any 
court  unless  the  same  be  conunenced  within 
one  year  after  such  rejection.     .    .     .  Sixth. 
The  said  member,  by  his  acceptance  of  eaid 
certificate,  agrees  that,  in  case  of  his  death. 
any  unpaid  balance  due  from  him  to  the  re- 
serve fund,  or  from  the  assessments  or  other- 
wise, as  provided  by  the  constitution  of  the 
society,  shall  be  deducted  from  any  payment 
made   thereunder;   but  nothing  herein    con- 
tained shall  be  held  to  constitute  a  waiver  of 
the   forfeiture   for   nonpayment,  of    assess- 
ments, aa  provided  in  said  constitution  or 
by-laws."    The  certificate  or  policy  of   in- 
surance issued  by  the  society  to  an  applicant 
upon  the  acceptance  of  his  application   in 
part    is    as    follows:     "This    certificate    of 
membership    witnesseth    that    the    Masonic 
Mutual  Benefit  Society  of  Indiana,  in  con- 
sideration of  the  representations  made  to  It 
in  the  application  for  membership,  which, 
by  reference,  is  made  a  part  hereof,  and  thp 
sum  of  six  dollars  to  it  in  hand  paid,  arni 

the  further  sum  of dollars  to   be    paid 

to  the  secretary  of  the  society  by  the  said 

,  upon  due  notice  to  him  of  the  dea;tb 

of  a  member  of  the  society,  as  provided  in 
the  by-laws  of  the  society,  such  payment  to 
be  made  on  or  before  the  last  day  of  tJhe 
month  in  which  such  notice  is  issued  or  sent 
to  him,  the  society  does  promise  and  a^rree 
with  the  said (insured),  his  heirs,  ex- 
ecutors,  administrators,   and   assigns,    well 

and  truly  to  pay  to beneficiary,  or,  ia 

case  of  the  previous  death  of  the  person  or 
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persons  to  whom  this  certificate  is  made  pay- 
able, within  ninety  days  after  satisfactory 

evidence    of    the    death   fcf    the    said    

(insured)  has  been  presenrted  to  and  ap- 
proved by  the  board  of  directors  of  said  so- 
ciety, the  sum  of  seventy  cents  for  evenry 
member  of  the  first  class^  the  sum  of  seventy- 
five  cents  for  every  member  of  the  second 
class,  the  sum  of  ninety-five  cents  for  every 
member  of  the  third  class,  and  the  sum  of 
one  dollar  and  sixty  cents  for  every  member 
«f  the  fourth  class  belonging  to  the  society 
at  the  time  of  the  death  of  the  said ( in- 
sured) ;  provided,  the  aggregate  amount  of 
benefits  payable  under  this  certificate  shall 
not  exceed  the  sum  of  $2,500.  This  certifi- 
cate is  issued  and  contract  made  upon  the 
following  express  conditions  and  agree- 
ments:  First.    If   the   said (insured) 

shall  be  expelled  from  any  Masonic  lodge  or 
other  Masonic  body,  such  expulsion  shall 
work  expulsion  from  this  society ;  or  in  case 
he  shall,  without  the  consent  of  the  presi- 
dent and  secretary  of  the  society  previously 
Stained  in  writing,  engage  in  any  military 
or  naval  service  whatever  in  time  of  war  or 
rebellion,  or  in  case  he  shall  die  by  his  own 
liand,  or  by  the  hands  of  justioe,  or  In  viola- 
tion of  the  laws  of  any  country  where  he 
may  reside,  or  by  or  from  the  effects  of  in- 
temperate habits,  or  from  delirium  tremens 
induced  by  intemperate  habits,  then,  or  in 
either  case,  this  certificate  shall  be  null  and 
void.  Second.  No  agent  •  of  this  society 
fihall  have  power  to  waive  or  alter  any  con- 
ditions or  terms  expressed  in  this  certificate 
of  membership,  or  to  g^ve  any  receipt  for 
money  Uiat  shall  bind  Sie  society,  except  as 
herein  provided.    Third.  By  his  acceptance 

of  this  certificate^  the  said  (insured) 

expressly  consents  that  any  and  all  physi- 
cians shall  testify  fully  as  witnesses  touch- 
ing any  matter  confided  to  them  by  him  at 
any  time  material  to  the  rights  of  the  par- 
ties under  this  certificate,  and  that  upon  tlie 
discovery  of  any  untruth  or  deception  in  his 
application  for  membership  by  him  made  the 
society  may  cancel  and  annul  this  certificate. 
In  witness  whereof/'  etc. 

Section  1  of  article  6  of  the  constitution 
adopted  by  the  society  divided  the  members 
thereof  into  seven  classes,  according  to  age. 
Sections  2  and  3  of  the  same  article  provide 
as  follows:  "Sec.  2.  When  an  assessment 
has  been  made  by  the  board  of  directors,  it 
shall  be  the  duty  of  the  secretary  to  send,  or 
cause  to  be  sent,  by  mail,  to  the  last  known 
postofiice  address  of  each  member,  a  notice 
containing  the  amount  and  date  of  payment 
of  such  assessment;  and  the  notice  so  sent 
shall  be  deemed  and  taken  to  be  a  lawful 
and  sufiScient  demand  for  the  payment  of 
sach  assessment.  The  secretary  may  au- 
thorize the  local  agent  in  the  city  or  town 
where  the  member  resides  to  act  for  him  in 
servinfT  such  notice,  either  personally  or  by 
mail,  which  notice  so  sent  or  served  by  such 
local  agent  shall  be  deemed  and  taken  to  be 
a  lawful  and  sufiicient  notice  for  the  pay- 
ment of  the  assessment  so  called  for  and  re- 
Itrired/*  "Sec.  a.  A  member  failing  to  pay 
bis  assessment  by  the  last  day  of  the  month 
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in  which  such  notice  is  sent  shall  forfeit  his 
certificate  of  membership,  and  all  benefits 
thereunder;  but  a  member^  after  so  forfeit- 
ing his  membership  for  nonoayment  of  as- 
sessments, may  be  reinstated  by  the  board 
of  directors  within  thirty  days  after  such 
forfeiture  by  paying  all  arrearages,  and  fur- 
nishing a  certificate  of  good  health  from  a 
medical  examiner  of  the  association,  subject 
to  the  approval  of  the  medical  director." 
Section  1  of  article  8  provides:  "Upon  the 
death  of  a  member  of  the  society  each  mem- 
ber shall  be  assessed,  and  shall  pay  to  the 
secretary  of  the  society  a  sum  according  to 
the  class  of  which  he  is  a  member  and  the 
amount  of  the  certificate  held  by  him,  as 
follows."  Here  follows  a  schedule  of  assess- 
ments to  be  made  upon  different  amounts  of 
insurance  and  ages  of  the  insured,  the 
amounts  ranging  from  $500  to  $2,500,  and 
the  ages  from  twenty-one  years  to  seventy- 
five  years.  This  section  contains  the  follow- 
ing proviso:  "Provided,  that  the  board  of 
directors  shall  determine  the  number  of 
assessments  to  be  collected  during  any  one 
month;  and  provided,  furtner,  that  upon 
the  death  of  a  member  his  certincate  shall 
be  charged  with,  and  there  shall  be  deducted 
therefrom,  an  amount  equal  to  one  assess- 
ment for  each  death  occurring  in  the  society 
prior  to  the  death  of  such  member  on  which 
payment  has  been  made  by  such  member." 
Section  13  of  the  by-laws  reaus  as  follows: 
"Sec.  13.  When  an  assessment  has  been 
made  by  the  board  of  directors,  it  shall  be 
the  duty  of  the  secretary  to  send  or  cause  to 
be  sent,  by  mail,  to  the  postofiioe  address  of 
each  member,  a  notice  containing  the 
amount  and  date  of  payment  of  such  assess- 
ment. The  notice  so  sent  shall  be  deemed 
and  taken  to  be  a  lawful  and  sufiicient  de- 
mand for  the  payment  of  each  assessment.  ■ 
The  secretary  may  authorize  the  local  agent 
in  a  city  or  town  where  the  member  resides, 
or  any  special  agent  of  the  society,  to  act 
for  him  in  serving  notices  of  assessments, 
either  personally  or  by  mail,  which  notice  so 
sent  or  served  shall  be  deemed  and  taken  to 
be  a  lawful  and  sufiicient  notice  for  the  pay- 
ment of  the  assessment  so  called  for  and  re- 
quired. Any  member  failing  to  pay  his  as- 
sessment by  the  last  day  of  the  month  in 
which  such  notice  is  issued  shall  forfeit  his 
certificate  of  membership,  and  all  benefits 
thereunder;  but  a  member,  after  so  forfeit- 
ing his  membership  for  nonpayment  of  as- 
sessments, may  be  reinstated  by  the  board 
of  directors  within  thirty  days  after  such 
forfeiture  by  paying  all  arrearages  and  fur- 
nishing a  certificate  of  good  health  from  a 
medical  examiner  of  the  association,  subject 
to  the  approval  of  the  medical  director." 
The  certificate  of  insurance  issued  by  the  so- 
ciety to  a  member  recites  that  it  is  in  con- 
sideration of  the  representations  made  in 
the  applicauon  for  membership  and  the  sum 
of  $6  cash  in  hand  paid,  and  the  further  sum 

of dollars,  to  be  paid  to  the  secretary 

of  the  society  by  the  assured  upon  due  notice 
to  him  of  the  death  of  a  member,  as  provided 
in  the  by-laws  of  the  society,  such  payment 
to  be  made  on  or  before  the  last  day  of  the 
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month  in  which  the  notice  is  issued  or  sent. 
The  certificate  does  not,  by  its  own  terms, 
declare  what  will  be  the  result  of  the  non- 
payment by  the  insured  in  the  event  he  fails 
to  pay  all  subsequent  assessments  to  be  made 
upon  the  death  of  a  member.  It  was  stipu- 
lated, however,  in  the  application,  which  by 
reference  is  made  a  part  of  the  certificate  of 
inKuranoe,  that  the  latter  should  be  issued 
upon  certain  enumerated  conditions,  among 
\il)ich  it  was  provided  that,  in  case  of  the 
applicant's  death,  any  unpaid  balance  due 
from  him  to  the  reserve  fund  or  from  assess- 
ments or  otherwise,  as  provided  by  the  con- 
stitution of  the  society,  should  be  deducted 
from  any  payment  made  thereunder.  It  was 
declared,  however,  that  nothing  therein  con- 
tained should  be  held  to  constitute  a  waiver 
of  the  forfeiture  for  nonpayment  of  assess- 
ments, as  provided  in  the  constitution  or  by- 
laws. 

The  law  is  well  settled  that  when  a  person 
enters  into  an  association  he  must  acquaint 
himself  with  its  constitution  and  by-laws,  as 
these  are  considered  important  factors  in 
testing  his  rights,  duties,  and  liabilities. 
Supreme  Lodge  K,  of  P,  v.  Knight,  117  Ind. 
489,  3  L.  R.  A.  409.  20  N.  E.  479;  Supreme 
Council,  O.  of  C.  F.  v.  Forsinger,  125  Lmi, 
62,  9  L.  R.  A.  501,  25  N.  E.  129;  3  Am.  & 
Eng.  Enc.  Law,  2d  ed.  p.  108.  In  the  applica- 
tion for  membership  in  the  case  in  question 
the  applicant  expressly  agrees  to  abide  by 
the  constitution  and  by-laws  of  the  society 
as  they  then  exist  or  as  they  may  be  changed 
by  subsequent  amendments.  Consequently, 
tiiere  can  be  no  question  but  what  the  con- 
stitution and  by-laws  enter  into  and  fumi 
elements  of  the  contract  of  insurance  issue*! 
by  the  society  to  a  member,  and  therefore  the 
contract  of  insurance  is  to  be  considered 
along  with  the  society's  constitution  and 
by-laws,  so  far  as  the  latter  are  pertinent  to 
the  question  involved.  The  object  in  con- 
struing a  written  contract  is  to  ascertain, 
as  far  as  possible,  the  intent  of  the  contract^ 
ing  parties.  So,  in  this  case,  the  principal 
question  involved  must  be  solved  by  an  in- 
terpretation, under  the  settled  rules  of  the 
law,  of  the  intent  of  the  contract  as  it  ex- 
isted between  the  society  and  the  insured 
members  in  respect  to  the  liability  of  the 
latter  for  the  payment  of  mortuary  assess- 
ments. Section  2  of  article  6  of  the  con- 
stitution, as  we  have  seen,  provides  for  noti- 
fying a  member  of  a  death  assessment  when 
made.  Section  3  provides  in  terms,  in  ef* 
feet,  that  the  failure  to  pay  the  assessment 
within  the  time  therein  stated  shall  result 
in  the  forfeiture  of  the  defaulting  mem- 
ber's certificate,  and  of  all  benefits  thereun- 
der, except  the  right  of  reinstatement  is  re- 
served, subject  to  the  conditions  provided. 
Section  13  of  the  by-laws  combines  the  pro- 
visions embraced  in  the  above-mentioned 
sections  of  the  constitution.  These  provi- 
sions of  the  constitution  and  by-laws,  as  pre- 
viously stated,  must  be  considered  as  ele- 
ments which  enter  into  and  form  a  part  of 
the  contract  of  insurance.  They  are  virtu- 
ally all  of  the  provisions  of  the  constitution 
and  by-laws  which  can  be  said  to  have  any 
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bearing    upon    what    the    society    and   its 
insured  members,  under  the  contract,  con- 
templated in  regard  to  the  enforoement  of 
the  payment  of  subsequent  assessments  which 
were  to  be  levied  upon  the  deatii  of  a  mem- 
ber.   We  discover  nothing,  either  in  the  ap- 
plication, certificate  issued  thereon,  or  the 
constitution  or  by-laws,  which  can  be  con- 
strued or  interpreted  as  an  absolute  promise 
upon  the  part  of  the  assured  to  pay  these 
assessments,  or  which  can  be  said  to  create 
the  relation  of  creditor  and  debtor  between 
a  member  and  the  society  in  respect  to  such 
assessments.    The  parties   to    the    contract 
of  insurance  were  apparently  content  to  pro- 
vide only  in  regard  to  future  assessments 
that,  after  notice  thereof,  the  failure  to  pay 
any  such  assessment  within  the  stipulated 
time  should  ipso  facto   terminate   the    con- 
tract of  insurance,  and  result  as  a  forfeiture 
of  all  rights,  money  paid,  and  benefits  there- 
under, except   the   reserved  right   to    rein- 
statement.   That  this  should  be  the  inevita- 
ble result  of  a  nonpayment  of  an  assessment 
was  no  doubt  deemed  to  be  the  most  efficient 
means  of  coercing  or  inducing  the  payment 
upon  the  part  of  the  members  of  the  assess- 
ments levied.     That  this  result  must  follow 
the  nonpayment  of   assessments,  under   the 
plain  provisions  of  the  constitution  and  by- 
laws, is  certainly  not   a  debatable  proposi- 
tion.    The  question  of  forfeiture,  under  the- 
circumstances,  was    not  a  matter    merely 
within  the  option  of  the  society,  but  neces- 
sarily followed  from  the  force  and  effect  of 
the  constitution  and  by-laws.     These   were 
as  binding  and  controlling  upon  the  officers  I 
of  the  association   as   th^   were    upon    its 
members. 

We  have  seen  that  the  act  concerning  vol- 
untary associations  under  which  the  society 
in  question  was  organized  is  silent  in  re- 
gard to  the  payment  of  assessments  or  with- 
drawal of  members  of  such  association,  and 
hence  this  statute  can  cast  no  light  upon  the 
interpretation  of  the  contract,  as  it  appar- 
ently has  left  the  whole  matter  to  be  con- 
trolled by  the  constitution  and  by-laws  of 
the  association.  It  cannot,  in  reason,  be  as- 
serted that  there  is  anything  in  tne  pro- 
visions of  the  society's  constitution  or  by- 
laws, or  the  application  or  certificate  in 
question,  which  can  be  construed  into  an 
agreement  upon  the  part  of  the  assured  that. 
after  the  forfeiture  of  all  of  his  rights  and 
benefits  has  taken  place,  he  would  continue 
as  a  member  of  the  society  for  the  payment 
alone  of  assessments,  and  that  the  latter 
might  be  enforced  against  him  by  suit  after 
all  of  his  rights  and  benefits  under  the  con- 
tract had  l^n  terminated  and  destroyed. 
The  assessments  provided  for  were  made  to 
pay  the  losses  occasioned  by  the  deatli  of  a 
member,  and,  when  collected  througrh  the 
agency  of  the  society,  the  money  did  not  be- 
long to  it,  but  went  into  a  fund  to  pay  the 
beneficiaries  of  the  deceased  member  or  mem- 
bers. While  it  is  true  that  the  society  in 
controversy  was  a  mutual  benefit  society,  the 
object  of  which  was  to  give  financial  aid  and 
benefit  to  the  widows,  orphans,  and  depend- 
ents of  a  deceased  member,  still   that   fact 
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does  not  render  it  may  the  lees  a  life  ineur- 
ABoe  association,  operating  under  the  assesa- 
ment  plan  it  adopted.    Courts  have,  as  a 
general  rule,  treated  such  societies  a«  life  in- 
surance companies,  applying  to  them  and  the 
policies  which  they  issue  the  priiMsiples  per- 
tinent to  the  contracts  of  life  insurance.   2 
May,  Ina.  3d  ed.  S  ^^Oa.    The  contract  of  an 
ordinary  life  inauranoe  company  under  its 
contract  of  insurance  wherein  the  assured 
is  required  to  pay,  at  the  time  stated,  the 
premium  as  provided,  and  wherein  it  is  also 
provided  that  a  forfeiture  of  the  contract 
«hall  result  in  the  event  of  the  nonpayment 
of  such  premium,  is  considered,  in  a  legal 
Benae,  to    be    a    unilateral    contract.     The 
premium  or  assessment  to  be  paid,  in  order 
to  continue  the  risk,  under  such  elrcumstan- 
ces,  is  held  not  to  constitute  an  indebtedness 
a^inst  the  insured  in  favor  of  the  company. 
The  payment  of  such  premium  or  assessment 
ia  considered  as  a  condition  precedent,  upon 
the  performance  of  which  the  company,  un- 
der its  contract,  continues  to  carry  the  risk 
aa  originally  assumed.    As  a  general  rule, 
under  such  contracts,  in  the  absence  of  any- 
thing to  the  contrary,  the  insured  has  the 
right  to  elect  whether  he  will  continue  to  pay 
his  premiums  or  assessments  as  they  become 
due,  or  forfeit  the  contract.     He  must  make 
his  election  after  notice  of   the  assessment 
within  the  time  fixed  for  the  payment,  or 
suffer  the  loss  of  membership,  and  thereby 
terminate  his  rights  and  the  liability  of  the 
company  or  society  under  the  contract  of  in- 
surance,   save    and    except,    as    heretofore 
stated,  the  right  of  reinstatement,  when  the 
same  ia  expressly  reserved,  as  in  the  case  at 
bar,  or  except  any  other  right  which  may 
have  been  expressly  reserved  from  the  ef- 
fect of  the  forfeiture.     2  May,  Ins.  3d  ed. 
5  .34 lo/  Rood   V.   Railway  Pass,   d   Freight 
Conductor^  Mut.  Ben,  Asso.   31    Fed.   Rep. 
62;  Worihington  v.  Charter  Oak  L,  Ins,  Co, 
41  Conn.  372,  19  Am.  Bep.  495 ;  Goodwin  v. 
Massachtuetts  Mut.  L.   Ins,  Co.   73    N.   Y. 
480. 

As  a  general  proposition,  this  same  doc- 
trine applies  to  mutual  benefit  societies.  The 
main  feature  of  the  plan  adopted  by  such 
insurance  societies  is  that  death  losses  are 
to  be  peid  by  voluntary  contributions  upon 
the  part  of  its  surviving  members.  Ac- 
cordin(!rly«  the  society,  on  the  death  of  a 
member  in  good  standing,  levies  an  assess- 
ment upon  the  surviving  members  in  good 
standing.  Such  assessment,  which  is  in 
the  nature  of  the  premium  exacted  in  ordi- 
nary life  companies,  when  paid  by  the  mem- 
ber within  the  time  provided,  server  to  con- 
tinue his  policy  in  full  force  and  effect  until 
it  mmy  be  forfeited  by  the  nonpayment  of 
some  subsequent  assessment.  That  the  levy 
of  such  assessments,  as  a  general  rule,  do 
not  serve  to  make  the  insured  member  a 
debtor  to  the  society,  so  as  to  authorize  the 
latter  to  enforce  the  payment  thereof  by. 
mity  is  well  settled  by  the  authorities. 
Lehman  ▼.  Clark,  174  HI.  279,  43  L.  R.  A. 
M8.  51  N,  E.  222;  Clark  v.  Schromyer  (Ind. 
4pp.)  55  N.  E.  786;  Re  Protection  L.  Ins, 
7o.  9  Biss.  188«  Fed.  Cas.  No.  11,444;  2  Ba- 
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oon,  Ben.  8oe.  S  367 ;  Kiblack,  Mut.  Ben.  Soc. 
9  276;  State  em  rel,  Atty.  Qen.  v.  ifer- 
chants'  Exch.  Mut.  Bencv.  Soo.  72  Mo.  146; 
Com.  V.  Wetherhee,  105  Mass.  149;  Rood  v. 
Railway  Pass.  dS  Freight  Conductors'  Mut^ 
Ben.  Asso.  31  Fed.  Rep.  62.  The  rule  ap- 
plicable to  the  question  is  well  and  aptly 
stated  by  Bacon  in  his  work  on  Benefit  So- 
cieties, supra.  In  §  357  the  author  says: 
"In  a  contract  of  life  insurance  there  is  gen- 
erally no  absolute  undertaking  of  the  in- 
sured to  pay  the  premiums  or  assessments, 
and  consequently  no  personal  liability  there- 
for. The  payment  of 'the  premiums  or  as- 
sessments is  only  a  condition  precedent  of 
the  liability  of  the  company.  The  insured 
does  not  promise  to  pay  the  premiums,  and 
the  company  only  promises  to  pay  if  it  has 
received  the  agreed  consideration.  Therefore 
the  insured  may  pay  or  not,  as  he  pleases. 
He  has  the  perfect  right  to  do  either,  and 
need  g^ve  no  excuse  for  his  choice.  If  he  does 
not  pay,  the  contract  is  ended.  It  follows, 
therefore,  that  the  premium  or  assessment  is 
only  a  debt  when  there  is  an  absolute  prom- 
ise to  pay  embodied  in  the  contract."  Wheth- 
er or  not  such  absolute  promise  to  pay  is  em- 
bodied in  the  contract  is  a  question  of  con- 
struction. We  have  examined  Ellerbe  v. 
Barney,  119  Mo.  632,  23  L.  R.  A.  435,  25  8. 
W.  384;  New  Era  Life  Asso.  v.  Rossiter, 
132  Pa.  314,  19  Atl.  140;  Dettra  v.  Kestner, 
147  Pa.  566,  23  Atl.  889;  Rundle  v.  Kennan, 
79  Wis.  492,  48  N.  W.  516;  Fulton  v. 
Stevens,  99  Wis.  307,  74  N.  W.  803 ;  McDon- 
ald V.  RosS'Lewin,  29  Hun,  87;  and  other 
cases, — ^which  it  is  claimed  support  appel- 
lant's contention ;  but  these,  with  the  excep- 
tion of  Ellerbe  v.  Barney,  are,  under  the 
facts,  distinguishable  from  the  case  at  bar, 
and  do  not  sustain  appellant's  view.  The 
distinguishing  feature,  in  the  main,  in  the 
above  cases,  is  that  the  contracts  therein  in- 
volved contain  a  promise  upon  the  part  of 
the  assured  to  pay  the  assessments.  No 
such  element  can  be  said  to  enter  into  the 
contract  under  consideration.  It  is  true 
that  the  holding  in  Ellerbe  v.  Barney,  119 
Mo.  632,  23  L.  R.  A.  435,  25  S.  W.  384.  fair- 
ly supports  the  insistence  of  appellant.  The 
action  in  that  case  was  instituted  by  the  re- 
ceiver of  the  Masonic  Mutual  Benefit  So- 
ciety of  Missouri,  which  association  had 
been  operated  as  a  life  insurance  company 
under  the  assessment  plan.  The  contro- 
versy was  as  to  whether  the  insurance  pol- 
icies issued  by  it  to  its  members  contained 
a  promise  on  the  part  of  the  latter  to  pay  the 
assessments.  The  majority  of  the  court 
held  that  the  policy  or  contract  of  insurance 
issued  by  the  society  must  be  so  construed, 
and  that  the  assessments  were  collectible 
by  suit.  Chief  Justice  Black  and  Justices 
Brace  and  Burgess  dissented.  The  dissent- 
ing opinion,  prepared  by  the  chief  justice, 
is.  in  our  judgment,  more  convincing  in  its 
reasoning,  and  is  better  fortified  by  author- 
ities, than  is  the  majority  opinion.  It  may 
perhaps  be  said  that  an  irreconcilable  con- 
flict exists  between  the  holding  in  Lehman 
V.  Clark,  174  111.  279,  43  L.  R.  A.  648,  51  N. 
E.  222,  and  Ellerbe  v.  Barney,  119  Mo.  632^ 
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23  L.  R.  A.  435,  25  S.  W.  384.  The  court  in 
the  latter  case,  however,  seems,  in  our  opin- 
ion, to  have  made  the  mistake  of  considering 
that  the  death  assesments  levied  by  the  so- 
ciety were  in  the  nature  or  character  of  so- 
ciety dues,  and  therefore  a  member  could 
not  escape  the  payment  thereof  by  terminatr 
ing  his  membership.  That  the  assessments, 
under  the  provisions  of  the  contract  in  this 
-case,  cannot  be  so  viewed  or  considered,  is  a 
proposition  too  plain  to  be  controverted.  In 
Lehman  v.  Clark,  174  III.  279,  43  L.  R.  A. 
^48,  51  N.  E.  222,  the  receiver  of  the  Ma- 
sonic Benevolent  Association  of  Central  Illi- 
nois sued  to  recover  of  its  members  as- 
sessments in  order  to  pay  death  losses 
which  had  accrued  while  the  association  was 
«  going  concern.  The  society  in  that  case, 
«.nd  also  the  facts  and  questiouB  involved, 
may  be  said  to  be  substantially  identical 
with  the  particular  association  and  ques- 
tions involved  in  this  appeal.  It  was  held 
in  a  well-considered  opinion  In  that  case 
that  an  insurance  contract  in  a  benevolent 
■association,  wherein  a  provision  is  made  for 
a  forfeiture  of  all  payments  and  benefits  by 
reason  of  the  nonpayment  of  assessments 
within  the  time  stated  therein,  is  unilateral 
in  its  obligation,  and  that  the  right  or  rem- 
edy of  the  association  upon  the  default  of 
a  member  in  paying  his  assessments  is  to 
declare  a  forfeiture,  and  that  its  right  to 
«ue  and  recover  the  assessment  could  not  be 
maintained  by  it  nor  by  its  receiver.  This 
decision  was  followed  by  our  own  appellate 
•court  in  Clark  v.  Schromyer  (Ind.  App.)  65 
N.  E.  785.  To  reiterate  what  we  have  pre- 
Tiously  stated,  it  is  evident,  we  think,  that 


when  the  policy  or  contract  of  insurance  in- 
volved in  this  case  is  considered  along  with 
the  society's  articles  of  association,  its  con- 
stitution and  by-laws,  and  the  application 
for  membership,  there  is  nothing  which  can, 
in  reason,  be  interpreted  as  an  agreement  or 
obligation  upon  the  part  of  its  insured 
members  to  pay  the  mortuary  assessments, 
such  as  would  thereby  constitute  them  debt- 
ors of  the  society,  and  hence  authorize  it  to 
enforce  the  payment  of  the  assessments  by 
suit.  If  the  contracts  involved  herein  could 
be  said  to  be  doubtful  in  respect  to  the  in- 
terpretation of  the  question  presented  there- 
under, and  thereby  be  open  to  the  applica- 
tion of  the  doctrine  of  practical  construc- 
tion, it  is  possible  that  the  acts  of  the  so- 
ciety's governing  officers  in  the  administra- 
tion of  its  affairs  for  a  period  of  almost 
thirty  years  might  disclose  that  it,  through 
its  officers,  had  placed  a  construction  upon 
the  question  in  issue  in  this  case  wholly 
incompatible  with  the  construction  or  in- 
terpretation for  which  appellant  now  con- 
tends. As  the  society,  under  the  oontracU 
in  dispute,  was  not  authorized  to  sue,  and 
thereby  recover  of  its  members  unpaid  as- 
sessments, certainly  it  cannot  be  claimed 
that  the  appellees,  who  are  but  its  assignees, 
are  invested  with  any  greater  rights  than 
it  was  in  respect  to  enforcing  by  suit  the 
payment  of  the  assessments  in  controversy. 
It  follows,  therefore,  and  we  so  conclude, 
that  appellant,  under  her  petition,  is  not 
entitled  to  any  relief,  and  the  demurrer 
thereto  was  properly  sustained. 
The  judgment  is  affirmed. 


MISSOURI  SUPREME  COURT      (Division  I). 


William  H.  SMITH,  Reapt,, 

V. 

1ST.  LOUIS  &  SAN  FRANCISCO  RAILWAY 
COMPANY  et  al,,  Appta. 

(161  Mo.  397.) 

1.  An  action  airalniit  receivers  of  a 
railroad  oompany-  appointed  by  a  Federal 
court,  for  injuries  caused  by  the  company's 


negligence  before  their  appointment,  camot 
be  maintained  in  a  state  court  without  v^t- 
mlsslon  of  the  court  which  appointed  them. 

2.  A  railroad  eontpaniT-  la  not  bound  to 
nse  the  same  defrree  of  care  in  employ- 
ing a  wiper  or  Are  puller  to  work  In  a  round- 
house that  Is  necessary  In  employing  an  engi- 
neer or  hostler. 

8.  A  railroad  company  Is  not  liable  te 
an  employee  for  injuries  caused  by  the 
incompetence   of    a   coemployee,    because    of 


Note. — The  duty  of  a  master  icith  respect  to 
the  employment  of  hie  eervante, 

I.  General  principlea. 

a.  Nature   and   extent   of   the   maater'e 

duty  stated. 

b.  Duty  considered  as  creating  an  excep- 

tion to  the  doctrine  of  common  em- 
ployment. 

c.  Standard  of  care  oliHgatory  upon  the 

master  in  regard  to  the  selection  of 
his  servants. 

d.  What     constitutes     an     incompetent 

servant. 

e.  Plaintiff's    recovery    dependent    upon 

proof  of  master^s  actual  or  con- 
structive knowledge  of  coservant's 
unfitness. 

f.  Duty  to  inquire  into  the  fitness  of  a 

servant  at  the  time  he  is  hired. 
48  L.  R.  A. 


I. — continued. 

g.  Duty  of  the  master  to  keep  himself 
informed  as  to  the  fltnese  of  a 
servant  already  in  his  employment. 
II.  Pro1}ative  value  of  various  facts  as  tend- 
ing to  sTiow  culpability  on  the  mas- 
ter's part. 

a.  Incompetence   of   servant. 

b.  Race  and  color  of  delinquent  aervttnt. 

c.  Appearance  and  manner  of  the  serv- 

ant while  testifying. 

d.  Language  of  delinquent  servant  him- 

self indicating  recklessness  of  char- 
acter. 

e.  Minority, 

t.    Previous  ewperience  of  the  servant 
g.  Acts  of  negligence  prior  to  the  acci- 
dent. 
h.  Act  of  negligence  which  eaueed  the 
accident. 


1899. 
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Its  BCi^llgence  in  employing  him,   if  his  in- 

eompetence  was  not  with  respect  to  acts  for 

the  performance  of  which  he  wns  employed. 

4.    The  bead  hostler  In  a  ronndltoaae, 

who  has  no  power  to  hire  or  discharge  any- 
one, is  the  fellow  servant  of  a  fireman  on  an 
engine,  so  that  his  linowledge  of  the  incom- 
petence of  a  wiper,  and  that  he  attempts  to 
move  engines  without  authority,  will  not 
charge  the  railroad  company  with  liability 
for  injury  to  the  fireman  through  the  wip- 
er's negligently  moylng  an  engine. 

<July  12,  1899.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  Newton  County 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  personal  injuries  al- 
leged to  have  been  cause  by  defendant's  neg- 
ligence.   ICeveraed. 


Statement  by  Marshall,  J.: 

Daimiges  for  personal  injuries.  The  pe- 
tition alleges  that  the  defendant  company  is, 
and  at  the  times  therein  stated  was,  a  rail* 
road  company;  that  on  the  23d  of  Decemlier, 
1893;  the  defendants,  Reinhart,  McCook,  and 
Wilson,  wore  appointed  receivers  of  said  rail- 
road company  by  the  United  States  chciiit 
court  for  the  district  of  Kansas;  that  at  the 
city  of  Monett  "the  company  had  a  round- 
house, turntable,  switch  yaids.  and  coal 
chutes,  where  engines  are  cleaned,  repaired, 
watered,  coaled,  and  made  ready  to  be  used 
by  defendant's  agents, servants  and  onip'oy- 
ees:that  plaintiff  wa8,on  the  20th  day  of  Octo- 
ber, 1893,  and  prior  thereto,  an  employee  and 
in  the  service  of  the  defendant  railway  com- 
pany as  locomotive  fireman  on  a  pasaenofcr 
enjrine  numbered  50,  on  said  railroad,  run- 
ning between   Monett,   Missouri,   and    Neo- 


II.— <ontiDoed. 

L    Temporary  unfltne89   at   the   time  of 

the  accident. 
j.  Derelictions    of    duty    euhaequent    to 

the  injury  in  suit. 
k.  Disclaimer   of    fltneaa    hy    delinquent 

eervnnt  himself. 
L   Bpcciflo   statements    aa    to    unfitness 

made  by  coemployees  of  delinquent 

servant. 
m.  Reputation  of  delinquent  servant. 

1.  Admissihtlity,  generally. 

2.  Reputation   not   evidence  of   oo> 

tual  unfitness. 
8.  Nicknames    as    evidence    against 
the  master. 
B.  Length    of   the   period   during   which 

the  unfitness  has  continued. 
o.  A  promise  by  the  master  to  discharge 
the  delinquent  sert^ant. 
IIL  Duty   to   employ  an  adequate  number  of 
servants. 

a.  Oenerally. 

b.  Whether   the   master  has   performed 

his  duty. 

I.  General  principles. 

a.  Jfature    and   extent   of    the   master's    duty 
stated. 

The  obligations  of  a  master  to  see  that  the 
servants  hired  by  him  possess  the  quallflca- 
tions,  mental,  moral,  and  physical,  which  will 
«fiable  them  to  perform  their  duties  without  ex- 
posing themselves  and  their  coemployees  to 
greater  dangers  than  the  work  necessarily  en- 
tails, are.  In  their  broad  features,  similar  to  the 
obligations  which  are  incumbent  upon  him  with 
regard  to  the  other  agencies  of  his  business. 
It  Is  manifest,  however,  that  In  their  specific 
application  to  human  beings,  the  general  prin- 
ciples which  define  the  nature  and  extent  of 
those  obligations  must  assume  a  shape  some- 
what different  from  that  which  they  bear  In 
their  relation  to  the  lower  animals,  or  to  in- 
organic Instrumentalities.  It  is  In  fact  ap- 
parent that  the  duty  of  a  master  to  use  care 
in  hiring  servants  Is  very  closely  associated 
vith.  If  not  a  special  form  of,  his  duty  to  adopt 
a  safe  system  In  the  conduct  of  his  business ; 
that  is  to  say,  the  duty  of  seeing  that  the  un- 
reasoning agencies  employed  by  him  perform 
their  functions  properly  while  they  are  in  their 
normal  condition.  This  conception  emerges 
in  statements  like  that  which  we  find  In  a  re- 
cent case,  that  '*the  law  will  not  allow  an  em- 
ployer, whose  dnty  It  Is  to  provide  reasonably 
aafe  appliances,  to  escape  liability  by  employ< 
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ing  Incompetent  or  unsuitable  persons  to  dis- 
charge It,"  Donnelly  v.  Booth  Bros.  A  IT.  I. 
Granite  Co.   (1807)  90  Me.  110.  37  .\M.  874. 

The  essential  distinctions  siigirf^s^ed  by  rhf'se 
considerations  render  It  proper  to  treat  the 
cases  dealing  with  the  duty  of  h^r'njf  sprrnnts 
as  a  dUtlnct  divls'on  of  the  gpuernl  s-'bjpct 
separate  from  the  discussion  of  the  dnty  to  fur^ 
nish  a  safe  place  of  work  and  safe  appMnnc^es. 

The  rule  established  by  the  cases  to  be  re- 
viewed in  this  chapter  may  be  stated  In  formal 
terms  as  follows : 

The  hiring  or  retention  of  a  servant  whose 
unfitness  for  his  duties,  whether  It  ar'se  from 
his  want  of  skill,  his  physical  and  mental  quali- 
ties, or  his  bad  habits.  Is  known,  aofually  or 
constructively,  to  the  master,  is  culpnble  negli- 
gence for  which  the  master  must  respond  In 
damages  to  any  other  servants  who  may  suflPer 
Injury  through  that  unfitness. 

That  the  master  Is  not  absolved  by  the  mere 
fact  that  the  servant  hlr^  was  bolpfiil  and 
pmdent,  where,  as  a  matter  of  fact,  he  was 
unable  to  perform  his  duties  properly  owing  to 
his  Ignorance  and  want  of  skill,  and  the  Injury 
resulted  from  that  Incompetency,  was  Ion?  ago 
settled  in  Wright  v.  New  York  C.  R.  Co.  (18.58) 
28  Barb.  80,  and  does  not  seem  to  have  been 
since  disputed. 

The  plaintiff  is  rightly  nonsuited  where  there 
is  no  evidence  tending  to  prove  that  the  em- 
ployees, whose  retention  is  alleged  to  be  culpa- 
ble, had  ever  shown  any  lack  of  skill  or  efll- 
ciency  In  the  performance  of  their  duties  before 
the  accident  occurred  In  which  the  p'aintlfl 
was  hurt.  Curran  v.  Merchants'  Mfg.  Co. 
(1881)   130  Mass.  874,  80  Am.  Rep.  457. 

That  the  master  is  not  liable  for  injuries 
caused  by  the  negligent  act  of  an  incompetent 
servant,  where  that  act  was  not  one  of  those 
which  he  was  authorized  to  do.  see  Southern 
Cotton-Oil  Co.  V.  Devond  (1804;  Tex.  Civ. 
App.)   25  8.  W.  48. 

The  essential  ground  upon  which  the  rule  Is 
based  Is  "that  the  master  Impliedly  cnntrncts 
that  he  will  use  due  care  in  engaging  the  serv- 
ices of  those  who  are  reasonably  fit  and  com- 
petent for  the  performance  of  the'r  respective 
duties  In  the  common  service."  Snow  v.  FIous- 
atonlc  B.  Co.  (1804)  8  Allen,  441,  85  Am.  Dec. 
720. 

b.  Duty  considered  as  creating  an  excfptfon  to 
the  doctrine  of  common   employment. 

It  Is  Important  to  note  that  the  above  rule 
was  originally  Introduced  into  Anglo-American 
law.  and  Is  still  frequently  referred  to  by  the 
courts,  as  an  exception  to  the  doctrine  which 
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desha,  Kansas;  that  on  the  said  20th  day  of 
October,  1893,  said  engine  No.  56  was  taken 
out  of  defendant's  roundhouse  by  its  em- 
ployees at  the  usual  time,  preparatory  to  go- 
ing out  on  its  run,  and  placed  on  the  ooal- 
chute  track  in  tlie  switch  yard,  at  the  usual 
and  customary  place  for  putting  an  engine 
that  is  shortly  to  go  out  on  its  run,  and  that 
shortly  thereafter  plaintiff  took  charge  of 
said  engine,  as  it  was  his  duty  to  do,  while 
it  was  standing  on  said  track  as  aforesaid, 
and  immediately  began  performing  the  du- 
ties required  of  him  as  such  fireman  in  and 
about  getting  said  engine  ready  to  take  out 
passenger  train  numbered  1,  going  west,  and 
that  while  plaintiff,  in  the  discharge  of  his 
said  duties,  was  examining  the  ashi  pan  on 
said  engine,  to  see  if  it  had  been  properly 
cleaned,  and  was  stooping  over  in  front  of 
the  main  drive  wheel  of  said  engine  in  the 


usual  and  customary  and  most  oonveoient 
position  for  making  such  examinations,  on» 
Grant  Sheldon,  who  was  in  the  employ  and 
service  of  said  defendant  railway  company 
as  an  engine  hostler,  and  who  was  an  igno- 
rant, incompetent,  reckless,  and  unskilful 
servant,  all  of  which  the  said  defendant  rail- 
way company  well  knew,  or  by  the  exercise 
of  ordinary  care  and  diligence  might  have 
known,  got  upon  said  engine,  with  the 
knowledge  and  permission  of  defendant,  and, 
in  the  discharge  of  the  usual  and  customary 
work  and  duty  of  an  engine  hostler,  reck- 
lessly, carelessly,  and  negligently,  and  with- 
out ringing  the  bell,  sounding  the  whistle, 
or  giving  any  other  warning,  quickly  and 
suddenly  started  said  engine  forward,  and 
ran  the  same  against  the  plaintiff,  thereby 
throwing  him  down  with  his  left  hand  upon 
the  track  rail  in  front  of  one  of  the  drive 


declares  a  master  to  be  exempt  from  responsi- 
bility for  Injuries  caused  to  one  servant  by  the 
negligence  of  another. 

From  this  point  of  view,  it  may  be  enunci- 
ated thus : 

"While  a  railroad  company  la  not  responsi- 
ble to  one  employee  for  an  injury  resulting  from 
the  mere  negligence  or  Incompetence  of  a  co- 
employee  In  the  same  general  employment,  it 
is  liable  In  such  case  where  the  company  has 
been  guilty  of  negligence  In  the  employment  of, 
or,  after  notice,  continuing  In  employment,  the 
negligent  or  incompetent  employee,  thereby 
conducing  to  the  injury."  Ohio  &  M.  R.  Co.  v. 
Collam   (1881)  73  Ind.  261,  38  Am.  Rep.  134. 

"Though  we  have  said,"  remarked  Alderson, 
B.,  in  a  leading  English  case,  "that  a  master 
Is  not  In  general  responsible  to  one  servant  for 
an  Injury  occasioned  to  him  by  the  negligence 
of  a  fellow  servant  while  they  are  acting  In  one 
common  service,  yet  this  must  be  taken  with 
the  qualification  that  the  master  shall  have 
taken  due  care  not  to  expose  his  servant  to 
unreasonable  risks.  The  servant,  when  he  en- 
gages to  run  the  risks  of  his  service.  Including 
those  arising  from  the  negligence  of  fellow 
servants,  has  a  right  to  understand  that  the 
master  has  taken  reasonable  care  to  protect 
him  from  such  risks  by  associating  him  only 
with  persons  of  ordinary  skill  and  care ;  and 
the  object  of  the  plea  in  this  case  Is  to  show 
that  the  defendants  had  discharged  this  duty, 
the  omission  to  discharge  which  might  have 
made  them  responsible  to  the  deceased.  The 
plea  therefore  appears  to  us  not  to  be  open  to 
the  objection  insisted  on."  Hutchinson  v.  York, 
N.  A  B.  R.  Co.  (1850)  5  Kxch.  341,  19  L.  J. 
Exch.  N.  S.  296,  14  Jur.  837. 

It  would  be  a  work  of  supererogation  to  at- 
tempt to  cite  all  the  cases  In  which  this  con- 
ception emerges.  The  following  will  suffice  out 
of  many  hundreds  that  might  be  mentioned : 
Morgan  v.  Vale  of  Neath  R.  Co.  (1864)  6  Best 
ft  S.  710,  L.  R.  1  Q.  B.  149,  35  L.  J.  Q.  B.  N.  S. 
23.  13  L.  T.  N.  S,  564,  14  Week.  Rep.  144 ; 
Wiggett  V.  Fox  (1858)  11  Exch.  832,  2  Jur.  N. 
S.  955,  25  L.  J.  Exch.  N.  S.  188;  Tarrant  v. 
Webb  (1856)  18  C.  B.  797.  25  L.  J.  C.  P.  N.  S. 
261:  Bartonshill  Coal  Co.  v.  Reld  (1858)  3 
Macq.  H.  L.  Cas.  266,  4  Jur.  N.  S.  767 ;  Searle 
▼.  Lindsay  (1861)  11  C.  B.  N.  S.  429,  31  L.  J. 
C.  P.  N.  S.  106,  8  Jur.  N.  S.  746,  6  L.  T.  N.  S. 
427.  10  Week.  Rep.  89;  Hall  v.  Johnson, 
8  Hurlst.  &  C.  589.  34  L.  J.  Exch.  N.  S.  222, 
11  Jur.  N.  S.  180,  11  L.  T.  N.  S.  779,  13  Week. 
Rep.  411;  Wilson  v.  Merry  (1868)  L.  R.  1  H. 
L.  Sc.  A  pp.  Cas.  326,  19  L.  T.  N.  S.  30 ;  Walker 
T.  Boiling  (1853)  22  Ala.  204 ;  Alabama  &  F.  R. 
Co.  T.  Waller  (1872)  48  Ala.  459;  Tyson  v. 
48  L.  R.  A. 


South    &    North    Ala.    R.    Co.    (1878)    61  Ala 
554.   32   Am.   Rep.   8;   Mobile   &   O.    R.   Co.  v. 
Thomaa  (1868)  42  Ala.  672;  Hogan  v.  Centr&l 
P.  R.  Co.  (1874)  49  Cal.  129 ;  Stephens  v.  Doe 
(1887)    73  Cal.  26,  14   Pac.   378 ;  Congrave  ▼. 
Southern  P.  R.  Co.  (1891)  88  Cal.  360,  26  Pac 
175 ;  Keith  v.  Walker  Iron  &  Coal  Co.    (188S) 
81  Ga.  49,  7  S.  B.  166 :  Chicago  A  N.  W.  R.  Co. 
V.  Swett   (1867)  45  111.  197,  92  Am.  Dec.  206; 
Chicago  &  N.  W.  R.  Co.  v.  Taylor   (1873)   (» 
111.  461,  18  Am.  Rep.  626 ;  Chicago  *  A.  R.  Co. 
V.  Sullivan  (1872)  63  111.  293;  CoMioibus.  C.  k 
I.  Cent.  R.  Co.  v.  Troesch  (1873)  6I»  Hi.  645.  18 
Am.  Rep.  578 ;  Toledo,  W.  ft  W.  R.  Co.  v.  Dar- 
kin  (1875)  76  III.  395 ;  Chicago  &  A.  R.  Co.  v. 
Rush   (1877)   84  111.  570;  Chicago  &  A.  R.  Co. 
V.  Keefe  (1868)  47  111.  108;  United  States  Boll- 
ing  Stock  Co.  V.  Wilder  (1886)   116  111.  100.  5 
N.  E.  92 ;  Thayer  v.  St.  Louis,  A.  A  T.  H,  R.  Co. 
(1864)   22  Ind.  26,  85  Am.  Dec.  409;   Chicago 
ft  G.  B.  R.  Co.  V.  Harney    (1867)   28  Ind.  28. 
92  Am.  Dec.  282 :  Ohio  &  M.  R.  Co.  v.  Collani 
(1881)    73   Ind.   261,  88  Am.   Rep.    134;   Lake 
Shore  &  M.   S.   R.  Co.  v.   Stnpak    (1886)   106 
Ind.  1,  8  N.  E.  630 ;  Hubgh  v.  New  Orleans  ft 
C.  R.  Co.   (1851)   6  La.  Ann.  496.  54  Am.  Dec. 
565;   Satterly  v.   Morgan    (1883)    35  La.  Ann. 
1166;   Poirier  v.   Carroll    (1883)    35   La.   Ann. 
690;  Beaulleu  v.  Portland  Co.   (1860)    48  Me. 
201;  Donnelly  v.  Booth  Bros,  ft  11.  I.   Granite 
Co.  (1897)  90  Me.  110,  87  Atl.  874;  Cayzer  v. 
Taylor  (1857)  10  Gray,  274.  69  Am.  Dec.  817; 
Farwell   v.    Boston  ft   W.    R.   Corp.    (1842)   4 
Met.    49,    38   Am.    Dec.   339:    Curran    v.    Mer- 
chants'   Mfg.    Co,    (1881)    130    Mass.    374,    Z% 
Am.  Rep,  457 :  New  Orleans,  J.  ft  G.  N.  R.  Ca 
V.  Hughes  (1873)  49  Miss.  258;  Howd  v.  Miss- 
issippi C.  R.  Co.    (1874)   50  Miss.  178    (192); 
McDermott  v.  Pacific  R.  Co.  (1860)  80  Mo.  116; 
Harper  v.  Indianapolis  ft  St,  L.  R.  Co.   (1871) 
47  Mo.  567,  4  Am.  Rep.  853;  Nash  v.  Nasbna 
Iron  ft  Steel  Co,   (1882)   62  N.  H.  406;   Pitta- 
burg,  Ft.  W.  ft  C.  R.  Co.  V.  Devlnney    (1867) 
17    Ohio   St.   197 ;   Weger  v.   Pennsylvania   E. 
Co.  (1867)  65  Pa.  460;  Walton  v.  Bryn  Mawr 
Hotel  Co.  (1894)  160  Pa,  8,  28  Atl.  438:  Boat- 
wrlght  V.  Northeastern  R.  Co.  (1886)   25  S.  C 
128;  Nashville  ft  C.  R.  Co.  v.  Elliott    (1860) 
1  Coldw.  611,  78  Am,  Dec.  506;  Knoxvllle  Iron 
Co.  V.   Dobson    (1881)    7   Lea,   867;   DaHaa  v. 
Gulf,  C.  ft  S.  F.  R.  Co.   (1884)   61  Tex.   196; 
Baird  v.  Dunn   (1895)  33  N.  B.  156;  Boasont 
V.  Rome,  W.  ft  O.  R.  Co.  (1890)  32  N.  T.  S.  B- 
884,  10  N.  Y.  Supp.  602;  Pennsylvania  Co.  v. 
Roney  (1883)  89  Ind.  453,  46  Am.  Rep.  173. 

Any  charge  Is  erroneous  which  does  noC  dia- 
tinguish  clearly  between  the  liability,  of  the 
defendant  by  reason  of  negligence  in  fanUahlng 
proper  apparatus  or  in  the  employment  ol 
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wheels  of  said  engine,  the  said  wheel  passinia; 
over  said  band,  mashing  and  mangling  his 
hand,  oansing  plaintiff  great  pain  and  suf- 
fering, and  causing  him  to  lose  a  great  deal 
of  time,  and  rendering  it  necessary  to  have 
his  hand  amputated  above  the  wrist  joint,  to 
his  damage  in  the  sum  of  $25,000 ;  that  the 
defendant  railway  company  negligently  and 
carelessly  employed  and  retained  in  their  em- 
plov.  and  required  and  permitted  to  work 
about  and  handle  the  engine  aforesaid,  as 
hostler,  the  said  Grant  Sheldon,  well  know- 
ing, or  by  t^e  exercise  of  reasonable  care 
mi?bt  have  known,  that  he  was  ignorant, 
reckless,  unskilful,  and  incompetent  to  per- 
form the  duties  of  such  hostler,  and  to  han- 
dle said  engine,  and  that  by  reason  of  the 
carelessness  and  negligence  of  the  said  de- 
fendant railway  company  in  employing  and 
retaining  in  their  employ  and  permitting  to 


handle  said  engine  the  said  Grant  Sheldon, 
and  by  reason  of  the  ignorance,  recklessness, 
unskilfulness,  and  incompetency  of  the  said 
Grant  Sheldon,  the  plaintiff  was  recklessly 
run  upon  by  said  engine,  and  thrown  down 
aud  injured  and  damaged  as  aforesaid."  The 
second  count  of  the  petition  is  the  same  as 
the  first,  except  that,  after  alleging  the  char- 
acter of  the  company,  and  that  it  had  the 
roundhouse,  turntable,  etc.,  at  Monett,  it  is 
further  averred,  "And  that  defendants,  J. 
W.  Reinhart,  John  J.  McCook,  and  Joseph 
C.  Wilson,  are  the  duly  appointed  and  quali- 
fied receivers  of  said  railroad  as  aforesaid, 
in  possession  thereof,  and  operating  same  as 
aforesaid,"  and  except,  further,  that  it  is 
charged  that  the  engine  was  in  a  defective 
and  dangerous  condition.  The  answer  of  the 
company  admitted  the  appointment  of  the 
receivers,  denied  the  allegations  of  the  peti- 


petent  coservants,  and  his  nonliability  for  a 
want  of  proper  care  on  the  part  of  the  fellow 
acrrant  at  the  time  of  the  acccldent.  Houston 
k  T.  C.  R.  Co.  V.  Willie  (1880)  53  Tex.  318. 

One  necessary  corollary  from  this  rule  is 
that  a  complaint  whicb  on  Its  face  shows  that 
the  injury  In  suit  was  cansed  by  the  act  of  a 
fellow  servant  Is  Insafflcient,  unless  it  avers 
ntzUgence  In  respect  to  the  selection  or  reten- 
tioD  of  that  servant.  Indiana.  B.  &  W.  R.  Co. 
T.  Dalley  (1886)  110  Ind.  75.  10  N.  B.  631  : 
Lawler  r.  Androscogirln  R.  Co.  (1873)  62  Me. 
4n?K  16  Am.  Rep.  492;  Collier  v.  Stelnhart 
(1S75)  51  Cal.  110;  Boyce  v.  FItspatrick 
(1881)  80  Ind.  527;  Bofcard  v.  Louisville.  E.  A 
8t.  L.  R,  Co.  (1884)  100  Ind.  491 :  Lake  Shore 
k  M.  S.  R.  Co.  T.  Stnpak  (1886)  108  Ind.  1.  8 
N.  B,  630:  Albro  v.  Afrawam  Canal  Co.  (IS.'O) 
6  Gush.  75 ;  Dow  v.  Kansas  P.  R.  Co.  (1871) 
8  Kan.  642 ;  Pllklnton  v.  Gulf.  C.  &  S.  P.  R.  Co. 
a888)  70  Tex.  226.  7  S.  W.  805;  KIndel  v. 
Hall  (1896)  8  Colo.  App.  63,  44  Pac.  781 :  Mc- 
Dermott  r.  Pacific  R.  Co.  (I860)  80  Mo.  115; 
Poothwest  loiprov.  Co.  v.  Andrew  (1889)  86 
To.  270,  9  S.  E.  1015.  and  the  cases  cited  above 
In  this  section. 

After  a  trial  on  the  merits.  It  Is  too  late  for 
the  defendant  to  object  that  the  question 
whether  It  had  placed  a  competent  man  In 
charge  of  the  work  was  not  raised  by  the  plead- 
ings. Such  a  case  comes  under  the  rule  that. 
where  pleadings  would  have  been  amendable  of 
course  In  the  court  below,  the  amendment  will 
be  considered  as  having  been  made.  Tralnor 
T.  Philadelphia  &  R.  R.  Co.  (1800)  137  Pa.  149, 
20  Atl.  632. 

In  Sammersell  t.  Pish  (1875)  117  Mass.  812, 
SD  action  for  personal  injuries  caused  by  the 
fall  of  a  derrick,  which  was  being  raised  under 
the  direction  of  the  defendant's  foreman,  the 
declaration  alleged  that  the  defendant  negli- 
gently raised  the  derrick;  and  the  plalntllT's 
conosel  stated  In  his  opening  that  be  made  no 
question  of  the  foreman's  competency.  No  evl- 
deace  was  put  Into  the  case  tending  to  show 
that  the  foreman  was  Incompetent,  except  such 
taiferences  as  might  be  drawn  from  the  manner 
bi  which  be  directed  the  raising  of  the  derrick ; 
and  there  was  no  evidence  of  any  want  of  care 
on  the  part  of  the  defendant  In  employing  the 
foreman.  Held,  that  plaintiff's  counsel  was 
rightly  prevented  from  arguing  at  the  trial  that 
the  foreman  was  Incompetent,  and  that  the  de- 
fendant knew  bis  incompetency,  or  with  due 
care  might  have  known  It.  and  that  the  injury 
In  suit  resulted  from  that  incompetency. 

In  Kersey  v.  Kansss  City,  8t.  J.  ft  C.  B.  R. 
Co.  (1883)  79  Ho.  862,  It  was  held  that  the  In- 
4SL.R.  A. 


competence  of  another  employee  Is  Immaterial 
if  his  Incompetence  or  negligence  had  nothing 
to  do  with  the  Injury. 

A  petition  alleging  that  the  employment  of  a 
fellow  servant  was  cai'eless  and  negligent,  and 
that  In  consequence  thereof  an  Incompetent 
servant  was  taken  Into  the  compony's  service, 
who  caused  the  Injury  by  his  Incompetency,  Is 
a  sufficient  allegation  of  the  negligence  of  em- 
ployment. Galveston  Rope  &  Twine  Co.  r. 
Burkett  (1893)  2  Tex.  Civ.  App.  308,  21  S.  W. 
958. 

A  complaint  Is  sufficient,  charging  death  of 
the  baggage  master  through  the  act  of  the  con- 
ductor, alleging  that  he  was  not  a  careful,  skil- 
ful, and  attentive  conductor  for  a  passenger 
train,  which  was  known  to  defendant,  and  that 
the  death  of  plaint! flT's  Intestate  was  caused  by 
such  conductor's  negligence.  Kerlin  v.  Ch'cago, 
P.  &  St.  L.  R.  Co.  (1802)  50  Fed.  Rep.  185. 

Another  necessary  corollary  from  the  rule 
above  stated  Is  that  It  Is  error  to  take  the  case 
from  the  Jury  where  there  is  evidence  that 
there  was  negligence  In  the  selection  or  reten- 
tion of  the  coservant,  whose  act  caused  the  In- 
Jury.  Brickner  v.  New  York  C.  R.  Co.  (1870) 
2  T^ans.  500. 

A  statement  of  plalntifTs  counsel.  In  an  ao> 
tlon  by  an  employee,  showing  that  the  injuries 
complained  of  were  occasioned  by  a  coemployee, 
is  not  sufficient  to  show  that  there  is  no  cause 
of  action.  It  must  also  appear  by  the  affirma- 
tive testimony  of  the  employer  that  the  latter 
was  a  competent  person  for  the  position  he 
occupied,  or  that  necessary  appliances  were 
furnished  by  the  employer.  Haley  v.  Western 
Transit  Co.    (1800)   76  Wis.  344.  45  N.  W.  16. 

Another  corollary  to  the  above  rule  Is  that 
the  defendant  Is  not  entitled  to  an  unqualified 
Instruction  that  the  plaintiff  cannot  recover  If 
he  was  injured  by  his  own  carelossness  or  that 
of  his  fellow  servants.  International  it  G.  N. 
R.  Co.  V.  Cook  (1897)  16  Tex.  Civ.  App.  886, 
41  S.  W.  665. 

In  many  of  these  cases,  In  wh'ch  the  exist- 
ence of  the  duty  Is  In  a  sense  a  factor.  It  Is  of 
no  practical  Importance,  as  the  investigation 
centers  Itself  upon  the  single  question  whether 
the  delinquent  servant  was  or  was  not  one  of 
those  for  whose  negligence  the  master  must  an- 
swer. Cases  of  this  class  will  not  be  particu- 
larly considered  here. 

c.  Standard  of  care  ohUpatory  upon  the  ma$ter 
in  regard  to  the  selection  of  his  servants. 

As  In  the  case  of  the  other  agencies  of  the 
master's  business,  the  question  whether  be  has 
performed  his  duty  with  respect  to  the  employ- 
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tion,  and  pleaded  contributory  negligence  on 
the  part  of  the  plaintiff.  The  receivers 
Adopted  the  answer  of  the  company,  and  then 
pleaded  that  no  permission  to  sue  them  had 
been  applied  for  or  granted  by  the  United 
States  circuit  court  for  the  eastern  district 
of  Missouri,  or  any  court  haying  jurisdic- 
tion of  their  receivership. 

The  facts  developed  on  the  trial  were,  sub- 
stantially, that  about  6:40  P.  M.  on  the  20th 
ol  October,  1893,  the  plaintiff,  while  in  the  em- 
ploy of  the  company  as  a  locomotive  fireman, 
irent  to  his  engine,  which  was  standing  on 
what  is  called  the  "coal-chute  track,"  at  Mo- 
nett,  Missouri,  to  prepare  to  go  out  on  his 
run.  He  lit  the  lamps  on  the  engine,  and, 
finding  that  the  engine  did  not  have  enough 
coal,  he  left  the  engine,  and  went  to  the 
roundhouse,  which  was  40  or  50  feet  distant, 
and  asked  for  more  coal.    Then  he  returned 


to  the  engine,  opened  the  valve  that  leU  oil 
into  the  lubricator,  opened  the  cylinder 
cocks,  and  then  stooped  down  within  4  or  5 
feet  of  the  cylinder  cocks,  with  his  hands  on 
his  knees,  and  with  his  head  and  shoulders 
under  the  main  rod,  which  connects  the  driTe 
wheels  of  the  engine,  and  which  communi- 
cates the  power  to  the  wheels,  to  examine 
the  ash  pan  under  the  engine.  While  he  wai 
in  the  position  described,  the  engine  started 
forward.  Ko  bell  was  wrung  or  whistle 
sounded.  The  main  rod  struck  him  on  the 
head,  and  he  lost  his  balance,  and,  to  save 
himself  from  falling,  he  threw  out  his  left 
hand  upon  the  track  rail,  and  one  of  the 
drive  \»  heels  ran  over  it,  injuring  it  so  that 
amputation  became  necessary.  After  his 
haiid  was  run  over,  he  raised  up,  and,  as  the 
gangway  of  the  engine  passed  him,  he  saw  a 
man  getting  off  of  the  engine  on  the  oppo- 


ment  of  servants  is  sometimes  considered  with 
reference  to  the  general  standard  furnished  by 
tho  supposed  conduct  ol  a  man  of  average  pru- 
dence and  Intelligence  under  the  circumstances, 
and  sometimes  with  reference  to  the  actual 
qnallflcatlons  of  the  servant  hired. 

The  former  standpoint  Is  apparent  In  the 
doctrine  that  an  employer  Is  in  no  case  held 
to  an  undertaking  to  select  absolutely  compe- 
tent and  careful  servants.  The  rule  requires 
of  him  no  more  than  the  exercise  of  reasonable 
care  In  either  case, — ^such  care  only  as  men  oi 
reasonsble  and  ordinary  prudence  exercise ; 
and  that  when  he  has  done  this  he  cannot 
be  held  responsible  for  injuries  which  result 
from  the  incompetency  of  the  servants  so  se- 
lected. Holland  v.  Tennessee  Coal,  I.  &  R.  Co. 
<1890)  01  Ala.  444,  12  L.  R.  A.  232,  8  So.  524. 

"The  extent  of  the  undertaking  Is  that  the 
company  will  exercise  reasonable  care  In  the 
•election  of  an  employee,  and,  if  his  Incompe- 
tency Is  discovered.  It  will  dismiss  bim  from  its 
service."  Columbus,  C.  A  I.  Cent.  R.  Co.  v. 
Troesch  (1873)  68  111.  545,  18  Am.  Rep.  578. 

The  phrase  "reasonable  care"  also  occurs  In 
Wright  V.  New  York  C.  R.  Co.  (1858)  28  Barb. 
80;  Chicago  &  G.  E.  R.  Co.  v,  Harney  (1867) 
28  Ind.  28,  92  Am.  Dec.  282;  Rogers  v.  Lud- 
low Mfg.  Co.  (1887)  144  Mass.  198,  59  Am. 
Rep.  68,  11  N.  E.  77. 

"The  duty  of  a  railway  corporation  Is  to 
exercise  due,  that  is  ordinary,  care.  In  the  se- 
lection and  employment  of  Its  servants  and 
agents,  having  respect  to  their  particular  du- 
ties and  responsibilities,  and  the  consequences 
that  may  result  from  their  want  of  competence, 
skill,  or  care  in  the  performance  of  their  du- 
ties." Baulec  v.  New  York  &  H.  R.  Co.  (1874) 
S9  N.  Y.  356,  17  Am.  Rep.  325. 

The  following  phrases  are  quoted  as  being 
synonymous  with   "reasonable  care:" 

"Reasonable  care,  prudence,  and  discretion." 
Norfolk  &  W.  R.  Co.  v.  Nuckols  (1895)  91  Va. 
193,  21  S.  E.  842. 

"Ordinary  care."  LIndvall  v.  Woods  (1891) 
44  Fed.  Rep.  855;  Ea  parte  Johnson  (1883)  19 
S.  C.  492. 

In  Wabash  R,  Co.  v.  McDanlels  (1882)  107 
tJ.  S.  464,  27  L.  ed.  605,  2  Sup.  Ct.  Rep.  932 
the  court  said  that  "ordinary  care  In  [regard 
to]  the  selection  and  retention  of  servants  and 
agents  Implies  that  degree  of  diligence  and  pre- 
caution which  the  exigencies  of  the  particular 
service  reasonably  require."  and  approved  a 
charge  containing  the  words  "proper  and  great 
care,"  and  declined  to  accept  the  suggestion  of 
defendant's  counsel  that  "ordinary  care  In  the 
employment  and  •  retention  of  railroad  em- 
ployees means  only  that  degree  of  diligence 
48  L.  R.  A. 


which  is  customary,  or  Is  sanctioned  by  the 
general  practice  or  usage  which  obtains  among 
those  Intrusted  with  the  management  and  con- 
trol of  railroad  property  and  railroad  em- 
ployees." 

In  Ohio  &  M.  R.  Co.  v.  Collam  (1881)  78 
Ind.  261,  38  Am.  Rep.  134,  the  two  adjectives, 
"reasonable"  and  "ordinary,"  are  coupled  to- 
gether. 

In  Alabama  &  P.  R.  Co.  v.  Waller  (1872) 
48  Ala.  459,  It  wais  said  the  master  Is  bound  to 
use  "due  or  reasonable"  care  and  diligence 
tho  exercise  of  "ordinary"  care  and  diligence 
not  being  sufficient  to  absolve  him  from  liabil- 
ity. But  the  ruling  suggests  a  dlstinctlos 
which  does  not  seem  to  be  warranted  by  the 
authorities. 

In  Sizer  r.  Syracuse,  B.  &  N.  Y.  R.  Co. 
(1872)  7  Lans.  67,  the  expression  was  used,  bat 
this  was  ohiter,  and  Is  In  any  case  too  stronf, 
as  the  above  authorities  show. 

The  latter  is  observable  in  the  statement! 
that  the  master  Is  bound  to  provide  servanti 
that  are  "fit  and  competent."  Ardesco  Oil  Co- 
V.  Gllson  (1869)  63  Pa.  146. 

"Efficient."  Norfolk  &  W.  R.  Co.  r.  Ampey 
(1806)  93  Va.  108,  25  S.  E.  226  (not  error  to 
substitute  this  word  for  "competent"  in  an  to- 
structlon). 

"Of  competent  skill  and  pnidence."  Wonder 
V.  Baltimore  &  O.  R.  Co.  (1870)  82  Md.  41t  8 
Am.  Rep.  143. 

But  not  "absolutely  competent  and  carefd 
servants."  Holland  v.  Tennessee  Coal,  I.  ft  B. 
Co.  (1890)  91  Ala.  444,  12  L.  R.  A.  232,  8  So. 
524. 

A  blending  of  the  two  produces  the  more 
complete  formula  that  a  master  Is  bound  to 
exercise  reasonable  or  ordinary  care  in  the  ie- 
leotlon  and  retention  of  sufficient  and  compe- 
tent servants.  Matthews  v.  Bull  (1897;  Csl.> 
47  Pac.  773.  Compare  Rogers  v.  Ludlow  Mfg- 
Co.  (1887)  144  Mass.  198.  59  Am.  Rep.  68.  11 
N.  E.  77;  Tonnesen  v.  Ross  (1800)  58  Han, 
415.  12  N.  Y.  Supp.  150;  Thompson  v.  Rosa 
(1890)  58  Hun,  608.  12  N.  Y.  Supp.  151  (same 
facts)  ;  Laning  v.  New  York  C.  R.  Co.  (1S72> 
40  N.  Y.  621,  10  Am.  Rep.  417 ;  Brown  v.  The 
D.  S.  Cage  (1872)  1  Woods,  401.  Fed.  Caa  No. 
2,002. 

In  instructing  a  jury  this  extended  state- 
ment should.  It  seems,  always  be  nsed ;  for  oth- 
erwise the  Jury  might  be  led  to  suppose  that 
the  master  was  an  Insurer  of  the  servant's  com- 
petency. Lewis  V.  Emery  (1896)  108  Mirb. 
641,  66  N.  W.  569  (condemning  the  charge  thjtt 
"the  law  Imposes  upon  every  man  that  ruos  a 
sawmill  the  duty  to  employ  reasonably  tkilfnl 
employees")  ;    Gulf,    C.    ft    S.    F.    B.    Co.    v. 
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lite  side,  and  called  to  him  for  assietance, 
but  the  man  paid  no  attention  to  him.  He 
sajs  that  he  knew  the  man's  face,  having 
seen  him  around  the  roundhouse,  but  did  not 
then  know  his  name;  that  the  man  was 
Grant  Sheldon.  The  track  on  which  the  en- 
gine •  was  standing  had  a  slight  grade 
towards  the  west,  and  the  engine  was  a  me- 
dium quick  starter;  that  is,  if  "everything 
was  ti^'ht,"  with  the  lubricator  turned,  and 
the  cylinder  cocks  open,  the  engine  would 
gtart  without  any  steam  being  turned  on, 
when  on  a  grade  of  this  character.  The 
plaintiff  testified  that,  if  the  steam  is  turned 
on.  it  would  necessarily  escape  from  the  cyl- 
in^T  codes,  and  that  no  steam  escaped  from 
this  ensrine.  Grant  Sheldon  was  employed 
as  a  wiper  or  fire  puller  in  the  roundhouse, 
and  prior  to  the  accident  had  never  been  em- 
ployed as  a  hostler.     The  employees  at  the 


roundhouse  rank — First,  foreman,  who  in 
this  case  was  J.  R.  Randall;  second,  head 
hostler,  who  was  Peter  Stringer;  third,  sec- 
ond hostler;  fourth,  third  hostler;  and  fifth, 
wipers  or  fire  pullers,  whose  duties  are  to 
perform  manual  labor  cleaning  engines,  and 
who  are  expressly  prohibited  by  the  rules  of 
the  company  from  moving  an  engine,  either 
in  or  outside  of  the  roundhouse,  except  in  the 
immediate  presence  of  a  hostler.  Sheldon, 
although  not  a  hov«tler,  had,  before  the  acci- 
dpnt,  moved  an  engine  in  the  yard,  without 
the  presence  of  a  hostler.  As  to  Sheldon's 
competency,  the  testimony  is  as  follows: 
Charles  Andrews  said  he  had  heard  com- 
plaints among  the  boys  about  the  way  he 
handled  engines,  and  that  the  boys  were 
afraid  to  haul  fire  under  him:  that  he  had 
complained  to  Stringer  about  him.  but  could 
not  say  whether  it  was  before  the  accident 


Schwabbe  (1892)  1  Tex.  Civ.  App.  573,  21  8. 
W.  706,  disapproving  tbe  statement  tbat  a  rail- 
tray  company  Is  bound  to  "furnish  competent 
and  qnaliiled  men  to  handle  Its  engines  and 
trains," 

d.  What  con0Uiute»  an  tneompeteni  servant. 

Incompetency  connotes  tbe  converse  of  rella- 
bfllty  In  all  that  Is  essential  to  make  np  a  rea- 
i/mablT  safe  person,  considering  the  nature  of 
the  work  and  the  general  safety  of  those  who 
are  reqnired  to  associate  with  such  person  In 
tbe  general  employment.  Maltland  v.  Gilbert 
Paper  Co.  <1897)  97  Wis.  476,  72  N.  W.  1124, 
remarking  that  a  person  may  be  competent  to 
do  the  particular  acts  required  of  a  fireman,  y«t 
be  so  careless  In  respect  to  obeying  the  rules 
tbat  prohibit  him  from  Interfering  with  appli- 
ances not  connected  with  his  work  as  to  render 
h(m  an  exceedingly  dangerous  and  incompetent 
person  to  be  associated  with. 

The  servant  should  be  discharged  for  the 
asme  oaeasure  of  negligence  which  would  have 
nnfitted  him  for  the  original  employment. 
Harper  v.  Indianapolis  &  St.  L.  R.  Co.  (I860) 
44  Mo.  488,  holding  erroneous  an  instruction 
tbat,  if  tbe  servant  employed  by  the  defendant 
was  competent  at  the  time  of  the  original  em- 
ployment, then  defendant  would  not  be  liable 
for  his  negligent  acts,  unless  his  subsequent 
crgligf^nce  was  known  to  his  employer,  and 
was  also  gross  In  its  character. 

The  faurt  that  a  steamboat  engineer  Is  li- 
censed Is  prima  facie  evidence  ofh Is  competency, 
bat  does  not  Justify  his  retention  after  his  mas- 
ter becomes  aware  that  by  his  habitual  care- 
lessness and  recklessness  he  Is  endangering  the 
llres  of  the  other  employees  on  board.  Walker 
T.  Boiling  (1853)  22  Ala.  294. 

Whether  a  servant  Is  competent  Is  primarily 
a  qnestion  for  the  Jury.  Devlne  v.  Tarrytown 
k  I.  Union  Gaslight  Co.  (1880)  22  Hun,  26. 

The  most  obvious  kind  of  unfitness  Is  that 
which  arises  from  the  absolute  Incapacity  to 
perform  the  duties  required,  whether  It  be  that 
his  physical  powers  are  reduced  by  some  bod- 
ily defect  below  the  standard  usually  found  In 
persons  of  his  age. 

The  Incapacity  of  a  yardmaater  charged 
with  the  duty  of  having  cars  needing  repairs 
ran  In  opon  repair  tracks  to  discharge  such 
duty  in  person,  may  be  inferred  from  the  fact 
tbat  be  had  only  one  arm.  Loulsyllle  ft  N.  R. 
Co.  V.  Davis  (1890)  91  Ala.  487,  8  So.  652. 

The  fact  that  a  person  Is  nearsighted  does 
not  necessarily  render  him  Incompetent  to  be 
engineer  of  a  locomotive,  If  he  can  see  with 
flassea,  and  uses  them.  Texas  ft  P.  R.  Co.  v. 
HarrinstflO  (1884)  62  Tex.  697. 
48L.  R.  A. 


It  Is  not  negligence  to  employ,  for  the  pur- 
pose of  testing  a  boiler  for  broken  stay  bolts, 
an  Inspector  who  Is  partly  deaf  in  one  ear.  but 
whose  hearing  Is  good  enouprh  to  determine 
whether  a  bolt  struck  with  a  hammer  Is  sound 
or  broken.  Chicago  ft  A.  R.  Co.  v.  Du  Bols 
(1895)   65  III.  App.  142. 

Another  obvious  kind  of  unfitness  Is  that  the 
employee  Is  too  old.  Harvey  v.  New  York  C. 
ft  11.  R.  R.  Co.  (1882)  88  N.  Y.  481.  where  the 
court  remarked  upon  the  fact  of  a  switchman's 
being  only  fifty- six  years  old  as  one  which  was 
favorable  to  the  master. 

Where  the  Incompetency  relied  upon  It  the 
old  age  and  defective  vision  of  an  engineer,  and 
his  Ignorance  of  tbe  road,  it  Is  error  to  admit 
evidence  going  to  show  that,  after  the  accident 
complained  of  had  occurred,  he  ran  his  train  a 
distance  of  several  miles  without  a  brakeman, 
and  ditched  his  engine.  Such  evidence  may 
show  negligence  after  the  accident,  but  is  not 
proof  of  the  alleged  defects.  Ransler  v.  Minne- 
apolis ft  St.  L.  R.  Co.  (1883)  80  Minn.  215,  14 
N.  W.  883. 

An  employee  who  Is  too  young  to  be  In- 
trusted with  the  work  may  be  for  that  reason 
unfit. 

See  infra,  II.,  e. 

There  may  also  be  unfitness  In  the  fact  that 
the  employee  has  not  received  a  suflSclent  gen- 
eral education.  Mobile  ft  O.  R.  Co.  v.  Thomas 
(1868)  42  Ala.  672  (switchman  Incompetent 
who  cannot  read  the  timetable  of  the  train)  ; 
Taylor  v.  Western  P.  R.  Co.  (1873)  45  Cal. 
.323  (same  points. 

Or  has  not  had  adequate  training  and  experi- 
ence In  the  work  to  be  done.     See  infra,  II..  f. 

Or  has  contracted  vicious  habits  which 
diminish  his  physical  and  mental  eflnciency  and 
render  him  less  trustworthy,  the  most  common 
kind  of  incompetency  under  this  head  being 
that  caused  by  Intemperance.  Michigan  C.  R. 
Co.  V.  Gilbert  (1881)  46  Mich.  176,  9  N.  W. 
243:  Campbell  ft  Z.  Co.  v.  Roedlger  (1894)  78 
Md.  601,  28  Atl.  901;  Oilman  v.  Eastern  R. 
Corp.  (1865)  10  Allen,  233,  87  Am.  Dec.  635; 
Brickner  v.  New  York  Cent.  R.  Co.  (1870)  2 
Lans.  516 :  Huntingdon  ft  B.  T.  R.  ft  Coal  Co. 
V.  Decker  (1877)  84  Pa.  419;  Kean  v.  Detroit 
Copper  ft  Brass  Rolling  Mills  (1887)  66  Mich. 
277,  83  N.  W.  895;  Nellon  v.  Kansas  City,  St 
J.  ft  C.  B.  R.  Co.  (1885)  86  Mo.  699 ;  Maxwell 
V.  Hannibal  ft  St.  J.  R.  Co.  (1884)  85  Mo.  95; 
Williams  V.  Missouri  P.  R.  Co.  (1891)  109  Mo. 
476.  18  S.  W.  1098 :  Lanlng  v.  New  York  C.  B. 
Co.  (1872)  49  N.  Y.  521,  10  Am.  Rep.  417. 

Intemperate  habits  may  be  proved  under  an 
allegation  of  injuries  caused  by  the  unskilful 
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to  the  plaintiff.  David  Loftin  testified  that 
he  had  heard  tlie  fire  pullers  complain,  in 
the  presence  of  Stringer,  that  Sheldon  was 
not  competent  to  handle  an  engine,  hut  could 
not  say  that  this  was  before  the  accident, 
•fames  R.  Coyle  testified  that  one  night  Shel- 
don backed  an  engine  into  another  engine, 
and  broke  the  brake  beam  out  of  it,  and 
knocked  the  fellow  over  that  was  underneath 
it;  that  this  occurred  a  week  or  two  before 
the  accident  to  the  plaintiff;  that  he  com- 
plained to  Stringer  about  Sheldon,  because 
he  would  stop  an  engine,  and  then  the  en- 
gine would  start  up  and  roll  a^vay;  that  he 
heard  Charlie  Stringer  complain  to  Peter 
Stringer  about  Sheldon,  and  Peter  told  him 
to  block  the  engine  good  before  he  went  un- 
der it,  and  told  Coyle  to  do  likewise ;  that  he 
could  not  say  exactly  whether  this  was  be- 
fore or  after  the  plaintiff  got  hurt.     The 


plaintiff's  oounsei  asked  the  witness  Charlei 
Andrews  the  following  question: 

"0.  What  was  Mr.  Stringer's  habits 
there  in  regard  to  being  temperate  or  intem- 
perate when  at  work?" 

The  defendant  objected,  the  court  over- 
ruled the  objection,  and  the  defendant  *duly 
excepted.     The  witness  answered: 

**ii.  I  have  seen  him  drinking — ^what  I 
would  call  somewhat  intoxicated." 

Again,  the  witness  David  Lofton  wu 
asked: 

"Q.  You  may  tell  how  Mr.  Stringer  was 
regarded  there  as  to  being  a  safe  and  compe- 
tent man  to  handle  an  engine  prior  to  the 
time  of  this  injury." 

The  defendant  again  objected,  the  oonrt 
overruled  the  objection,  the  defendant  saved 
its    exception,   and    the    witness    answered: 


act  of  a  coservant.     Lyons  r.  New  York  C.  ft  H. 

B.  R.  Co.  (1886)  39  Hun.  885. 

Or  under  a  sreneral  allegation  of  negligence. 
Huntingdon  ft  B.  T.  R.  ft  Coal  Co.  v.  Decker 
(1877)  84  Pa.  419 ;  Hobson  v.  New  Mexico  ft 
A.  R.  Co.   (1886;  Ariz.)  11  Pac.  545. 

The  question  whether  the  delinquent  serv- 
ant was  bright  and  Intelligent  Is  too  general  to 
be  admissible  In  relation  to  the  issue  of  his 
unfitness  to  act  as  helper  of  a  car  repairer. 
The  witnesses  should  be  Interrogated  with  a 
view  to  showing  what  his  duties  were,  and  what 
was  his  capacity,  as  Inferred  by  the  witnesses 
from  seeing  him  perform  the  same  kind  of  du- 
ties. Latremouille  v.  Bennington  ft  R.  R.  Co. 
(1891)   63  Vt.  336.  22  Atl.  656. 

But  it  is  also  laid  down  that  "Incompetency 
exists,  not  alone  in  physical  or  mental  attrib- 
utes, but  In  the  disposition  with  which  a  serv- 
ant performs  his  duties;  .  .  .  and  that, 
although  he  may  be  physically  and  mentally 
able  to  do  all  that  is  required  of  him,  his  dis- 
position toward  his  work,  and  toward  the  gen- 
eral safety  of  the  work  of  his  employer,  and  to 
his  fellow  servants,  makes  him  an  Incompetent 
man,*'  as  where  he  habitually  neglects  his  du- 
ties. Copplns  V.  New  York  C.  &  H.  R.  R.  Co. 
(1890)  122  N.  Y.  557,  25  N.  B.  915,  Affirming 
(1888)    48   Hun,   292;   Cameron  v.   New  York 

C.  ft  H.  R.  R.  Co.  (1895V  146  N.  Y.  400,  40  N. 
E.  1 ;  Smith  v.  E.  W.  Backus  Lumber  Co. 
(1896)  64  Minn.  447,  67  N.  W.  868. 

See  also  infra,  II.,  g. 

It  has  been  held  that  negligence  of  a  railroad 
company  In  retaining  a  brakeman  In  its  employ 
is  not  to  be  Inferred  where  the  only  evidence 
on  the  point  is  that  he  was  slow  and  lazy,  and 
that  the  company  knew  this,  but  the  same  wit- 
ness testifles  that  he  was  always  careful  about 
his  work  (Corson  v.  Maine  C.  R.  Co.  (1884)  76 
Me.  244)  ;  but  thlsrulingseeroscontrary  to  prin- 
ciple and  authority,  if  it  is  meant  to  be  taken 
as  expressive  of  a  general  principle.  There 
are  many  kinds  of  work  in  which  the  safety  of 
other  servants  would  be  constantly  Imperiled 
by  a  want  of  alertness  and  activity. 

The  question  whether  the  delinquent  serv- 
ant was  competent  for  the  duties  he  was  per- 
forming when  the  accident  occurred  must  be  de- 
termined with  reference  to  that  time,  and  not 
to  the  time  when  he  first  assumed  the  duties. 
Harvey  v.  New  York  C.  ft  H.  R.  R.  Co.  (1882) 
88  N.  Y.  481,  denying  the  unfitness  of  the  serv- 
ant to  act  as  switchman  where  for  three 
months  previous  to  the  injury  he  had  had  ez- 
eluslve  control  of  the  switches  for  twelve  hours 
every  day,  and,  so  far  as  the  evidence  discloses, 
he  had  performed  this  duty  to  the  satisfaction 
48  L.  R.  A. 


of  the  company,  and  without  fault  or  neglect 
on  his  part. 

Evidence  that  the  delinquent  servant  was  not 
competent  to  take  charge  of  an  engine  five 
years  before  the  accident  Is  irrelevant.  Enst 
Tennessee.  V.  ft  G.  R.  Co.  v.  McKeney  (I8b6: 
Tcnn.)  1  S.  W.  500. 

A  verdict  for  the  plalntlflT  should  be  set  aside 
where  the  only  evidence  that  the  delinquent 
servant  was  addicted  to  Intemperate  habits  re- 
ferred to  a  period  four  years  previous  to  th* 
accident.  Zumwalt  v.  Chicago  ft  A.  R.  Co. 
(1889)   35  Mo.  App.  661. 

But  evidence  tending  to  show  the  servant'i 
accustomed  disobedience  to  orders  and  hnbitc&l 
drunkenness,  and  his  reputation  for  unfinipss. 
is  competent,  though  It  relates  to  a  time  rao 
years  before  the  accident.  Huntingdon  ft  B.  T. 
Mountain  R.  ft  Coal  Co.  t.  Decker  (1876)  82 
Pa,  119. 

e.  Plaintifr*$  recovery  dependent  upon  prcof 
of  ma8ter*8  actual  or  constructive  knoicledye 
of  coservant^B  unfltneaa. 

As  was  indicated  in  the  genera!  statement  of 
principle  In  the  first  section  of  the  present 
chapter,  the  liability  of  the  master  for  Injo- 
ries  caused  by  the  unfitness  of  a  servant  it 
limited  by  a  doctrine  analogous  to  that  whicli 
prevails  with  respect  to  other  agencies,  the  doc- 
trine; namely,  that  actionable  negligence  \t 
predicated  only  of  cases  in  which  the  master 
either  hired  the  delinquent  servant  wirh  a 
knowledge  of  his  unfitness,  or  retained  him  b 
the  service  after  notice  of  such  unfitness.  Tb« 
language  used  by  the  Supreme  Court  of  th< 
United  States  is  that  the  plaintiff  must  sho^. 
not  only  the  incompetency,  but  that  "the  d^ 
fendant  failed  to  exercise  proper  care  and  dili- 
gence to  ascertain  his  qualifications  and  coS' 
petency  prior  to  his  appointment,  or  failed  t: 
remove  him  after  his  Incompetency  had  come  t« 
the  notice  of  some  agent  or  officer  of  defends  a' 
having  the  power  to  remove  the  servant.  Wa 
bash  R.  Co.  v.  McDanlels  (1882)  107  U.  S.  4^i 
27  L.  ed.  605,  2  Sup.  Ct.  Rep.  932. 

Under  ordinary  circumstances  a  master  is  al- 
lowed a  reasonable  time  to  discharge  the  9err 
ant  after  his  inefficiency  has  become  Imova 
Lake  Shore  ft  M.  S.  R.  Co.  v.  Stupak  (1S<9] 
123  Ind.  210,  23  N.  E.  246  (findinfp  that  dt 
fendant  knew  of  servant's  careless  habits  tJ^ 
day  before  the  accident  doea  not  warrmnt  es 
try  of  Judgment  that  master's  retention  of  hii 
was  negligent). 

This  ruling  was  made  the  basis  of  a  late 
decision,  that  a  special  verdict.  Including  i 
finding  that  the  master  knew  of  the  servant*! 
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*Tliere  was  a  good  deal  of  complaint  against 
him." 

The  testimony  shows  that  Randall,  the 
foremau,  alone  had  power  to  omploy  and  dis- 
charge men,  and  that  the  head  hostler  had 
no  such  power,  and  that,  in  case  anything 
went  wrong,  Stringer  had  no  power  to  act> 
but  had  to  send  for  Randall,  who  waa  alone 
authnrized  to  act  for  the  company  at  the 
roundhouse.  Grant  Sheldon  testified  that 
prior  to  the  accident  he  was  a  wiper,  and 
that  he  never  had  moved  an  engine,  as  he 
knew  the  rules  of  the  company  forbade  his 
doing  90 ;  that  when  the  plaintiff  called  for 
eoal  he  was  15  or  20  feet  outside  of  the 
roundhouse,  and  shortly  afterwards  he  saw 
tlie engine  start  west  towards  the  coal  chute; 
that  he  supposed  there  was  a  hostler  on  the 
engine,  and  he  ran  to  help  get  the  coal,  and 
wheR  he  stepped  on  the  step  he  saw  there 


was  nobody  in  the  cab;  that  he  heard  8ome> 
body  halloo,  and  he  got  upon  the  engine, 
and  stopped  it;  that  he  did  not  start  the  en- 
gine, and  was  not  on  it  when  plaintiff  was 
hurt.  Peter  Stiinger,  the  head  hostler,  tes- 
tified that  Sheldon  was  a  wiper  or  fire  puller, 
and  that  the  rules  of  the  company  positively 
prohibited  a  wiper  or  fire  puller  to  move  an 
engine  under  any  circumstances,  and  that  he 
never  heard  of  Sheldon  moving  an  engine 
until  after  plaintiff  was  injured,  and  that  he 
(Stringer)  had  no  power  to  employ  or  dis- 
charge men,  but  was  simply  the  head  hos- 
tler at  night,  and  got  his  orders  from  Ran- 
dall. J.  F.  Randall  testified  that  he  was 
the  foreman,  and  alone  had  power  to  employ 
and  discharge  men;  that  Sheldon  was  em- 
ployed as  a  wiper,  and  was  prohibited  by  the 
rules  of  the  company  to  move  an  engine  un- 
der any  circumstances.    At  the  close  of  the 


nndtness  before  the  accident,  but  not  stating 
how  long  before  the  accident  that  knowledge 
WHS  acquired,  does  not  warrant  the  entry  of  a 
JadRment  for  the  plaintiff.  Louisville,  N.  A. 
k  C.  R.  Co.  y.  Breedlove  (1894)  10  Ind.  App. 
657.  38  N.  B.  857. 

On  the  one  hasd,  therefore,  a  verdict  for  the 
plaintiff  will  always  be  upheld  where  there  Is 
fideqaate  prooC  that  the  master  knew  of  the 
delinquent  servant's  Incompetency  before  the 
time  when  the  accident  happened.  Walker  v. 
Boiling  (1853)  22  Ala.  294;  Illinois  C.  R.  Co. 
T.  Jewell  (1867)  46  III.  99,  92  Am.  Dec.  240; 
Chicago  ft  G.  B.  R.  Co.  T.  Harney  (1867)  28 
lad.  28.  92  Am.  Dec.  282 ;  Nordyke  &  M.  Co.  v. 
Van  Sant  (1884)  99  Ind.  188;  Cincinnati,  H. 
k  I.  R.  Co.  y.  Madden  (1892)  134  Ind.  462,  34 
N.  E.  227  ;  Kansas  P.  R.  Co.  y.  Salman  (1875) 
14  Kan.  512;  Union  P.  R.  Co.  y.  Young  (1878) 
19  Kan.  488;  Polrler  v.  Carroll.  (1883)  35  La. 
Ann.  699  (under  Louisiana  Code,  art.  2320, 
providing  that  a  master  is  liable  for  damages 
by  servants  which  he  might  prevent)  ;  Norfolk 
*  W.  R.  Co.  y.  Hoover  (1894)  79  Md.  253.  25  L. 

B.  A.  710,  29  Atl.  994:  Michigan  C.  R.  Co. 
V.  Gilbert  (1881)  46  Mich.  176.  9  N.  W.  243  ; 
Kew  Orleans,  J.  ft  G.  N.  R.  Co.  v.  Hughes 
(1873)  49  Miss.  258;  Huffman  y.  Chicago,  R.  I. 
ft  P.  R.  Co.   ri883)   78  Mo.  50;  Houston  ft  T. 

C.  R.  Co.  y.  Myers  (1881)  55  Tex.  110;  Kerlln 
V.  Chicago.  P.  ft  St.  L.  R.  Co.  (1892)  50  Fed. 
Rep,  185 :  Ross  v.  Chicago,  M.  ft  St.  P.  R.  Co. 
(1881)  2  McCrary,  235,  8  Fed.  Rep.  544  ;  Gal- 
veston. U.  ft  S.  A.  R.  Co.  V.  Davis  (1803)  4 
Tex.  CIv.  App.  468,  23  S.  W.  801. 

See  also  the  cases  with  reference  to  incom- 
petency arising  from  Intemperate  and  other  bad 
bflblts,  in  the  preceding  section,  and  those  re- 
viewed in  the  following  sections,  which  all  as- 
sume the  existence  of  the  rule  stated  In  the 
text. 

Since  evidence  that  the  master  knew  of  the 
servant's  imfltncss  is  always  competent,  error 
cannot  be  predicated  of  the  fact  that  the  court 
admitted  It  at  a  certain  stage  on  the  trial,  sim- 
ply becaose  It  proves  to  be  Irrelevant  as  to  the 
lisue  finally  taken.  Altee  v.  South  Carolina  R. 
Co.  (1884)   21  8.  C.  550. 

The  same  rule  holds  under  Cal.  Civ.  Code.  | 
1971.  providing  that  an  employer  must  In  all 
cases  indemnify  an  employee  for  losses  caused 
by  the  former's  want  of  ordinary  care,  al- 
though nnder  |  1970  he  Is  not  liable  unless  he 
neglected  to  use  ordinary  care  In  the  "selec- 
tioV'  of  the  negligent  employee.  Gler  v.  Los 
Angeles  Consol.  Blectric  R.  Co.  (1895)  108  Cal. 
129,  41  Pac.  22. 

A  case  which  seems  to  be  wholly  opposed  to 
the  general  current  of  authority  is  Texas  ft  N. 
48  KB.  A. 


O.  R.  Co.  v.  Tatman  (1895)  10  Tex.  Civ.  App. 
434,  31  S.  W.  333.  where  It  was  held,  for  rea- 
sons which  are  not  explained  In  the  opinion, 
that  the  mere  fact  that  a  railroad  company 
knows  that  Its  servants  are  negligent  and  care- 
less will  not  render  It  liable  to  one  for  in- 
juries inflicted  on  another  by  such  negligence. 
This  ruling  Is  certainly  wrong  unless  the  court 
intended  to  make  a  distinction  between  habit- 
ual and  Isolated  acts  of  negligence.  See  infra, 
II..  g. 

On  the  other  hand,  in  the  absence  of  evi- 
dence that  he  possessed  such  knowledge,  the 
master  Is,  as  a  matter  of  law.  deemed  to  be 
free  from  culpability.  Reiser  v.  Pennsylvania 
Co.  (1892)  152  Pa.  38.  25  Atl.  175;  Mulhem 
V.  I<«hlgh  Valley  Coal  Co.  (1894)  161  Pa.  270, 
28  Atl.  1087  (a  case  under  the  mining  law)  ; 
Louisville  ft  N.  R.  Co.  v.  Kelly  (181*;;  24  U.  S. 
App.  103,  63  Fed.  Rep.  407,  11  C.  C.  A.  260; 
Union  P.  R.  Co.  v.  Mllllken,  8  Kan.  047;  Gal- 
veston. H.  ft  S.  A.  R.  Co.  V.  Faber  (1885)  63 
Tex.  344  (1880)  77  Tex,  153,  8  S.  W.  64;  Con- 
rad  v.  Gray  (1895)  109  Ala.  130,  19  So.  398; 
St.  Louis  Press  Brick  Co.  v.  Kenyon  (1893)  57 
111.  App.  640. 

A  special  verdict  which  does  not  find,  as 
facts,  that  the  delinquent  servant  was  incom- 
petent, and  that  the  master  knew  of  his  in- 
competency, will  not  support  a  judgment  for 
the  plaintiff.  Evansvllle  ft  T.  H.  R.  Co.  y.  To- 
hill  (1895)   143  Ind.  49.  41  N.  B.  709. 

In  this  Instance,  as  in  the  case  of  the  other 
instrumentalities  of  the  business,  the  knowl- 
edge or  ignorance  contemplated  by  the  law 
connotes  the  situations  in  which  the  master 
could  or  could  not,  by  the  exercise  of  due  care, 
have  ascertained  the  servant's  unfitness.  Chi- 
cago, R.  I.  ft  P.  R.  Co.  V.  Doyle  (1877)  18  Kan. 
58 ;  C^ameron  v.  New  York  C.  ft  H.  R.  R.  Co. 
(1894)  77  Hun,  519,  28  N.  Y.  Supp.  898;  East 
Tennessee,  V.  ft  G.  R.  Co.  v.  Gurley  (1883)  12 
Lea,  46;  Blake  v.  Maine  C.  R.  Co.  (1879)  70 
Me.  60,  35  Am.  Rep.  207. 

An  allegation  that  the  master  knew  of  the 
delinquent  servant's  incompetency  is  sustained 
by  proof  that  It  ought  to  have  been  known. 
Chicago,  R.  I.  ft  P.  R.  Co.  v.  Doyle  (1877)  18 
Kan.  58. 

A  verdict  for  the  plaintiff  will  not  be  set 
aside  where  one  of  the  plalntlflTs  coservant's 
gave  evidence  that  the  delinquent  servant  had 
been  intoxicated  in  the  master's  presence,  while 
engaged  in  his  duties,  and  another  that  he  had 
been  so  drunk  on  one  occasion  as  to  be  com- 
pelled to  leave  his  work  and  go  home,  and  the 
superintendent  testified  that  he  had  seen  the 
servant  drunk  several  times,  and  did  not  stats 
that  these  were  not  times  when  the  servant 
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plaintifl**8  case,  and  again  at  the  close  of 
the  whole  case,  the  defendants  separately  de- 
murred to  the  evidence.  The  court  over- 
ruled the  demurrer,  and  defendants  excepted. 
Defendant  asked,  and  the  court  refused 
to  give,  the  following  instructions:  "(3) 
The  court  instructs  the  jury  that  notice  to 
or  knowledge  by  a  fellow  servant  of  plain- 
tiff of  the  incompetency  of  Grant  Sheldon 
is  not  notice  to  the  defendant  railway  com- 
pany; and  notice  to  the  head  hostler  or  crew 
foreman  of  the  defendant  of  the  incompe- 
tency of  Sheldon  was  not  of  itself  notice  to 
said  defendant,  unless  said  head  hostler  or 
crew  foreman  had  power  to  employ  or  dis- 
charge said  Sheldon.  (4)  The  court  instructs 
the  jury  that  plaintiff  and  Grant  Sheldon, 
under  the  evidence  in  this  case,  were,  at  the 
time  of  the  injury,  fellow  servants  with  each 
other,  and  plaintiff  cannot  recover  for  any 


negligent  act  of  said  Grant  Sheldon,  and  that 
the  only  ground  on  which  plaintiff  can  recov- 
er is  that  the  defendant  railway  company  was 
negligent  in  employing  said  Sheldon,  or  was 
negligent  in  retaining  him  in  its  employ, 
after  notice  to  it  that  he  was  habitually 
careless  and  incompetent  to  perform  the  du- 
ties he  was  employed  or  directed  to  perform,, 
or  after  it  might  have  learned  of  such  al- 
Icgd  incompetency  or  carelessness  by  the  use 
of  reasonable  care."  At  the  instance  of  the 
plaintiff  the  court  gave  the  following  in- 
struction: "The  court  instructs  the  jury 
that  any  foreman  for  the  master,  though  not 
the  head  foreman,  is  vice  principal  as  to  a 
servant,  if  he  has  the  control  of  the  work  in 
which  the  servant  is  engaged,  and  is  the  per- 
son intrusted  by  the  master  with  authority 
to  direct  the  servant  how,  when,  and  where 
to  work.     You  are  therefore  instructed  that 


was  at  his  work.  McPhee  r.  Scully  (1806) 
163  Mass.  210,  39  N.  E.  1007. 

In  Chapman  v.  Erie  R.  Co.  (1874)  55  N.  Y. 
679,  evidence  that  a  negligent  servant  had  been 
in  the  habit  of  drinking  daily  many  times,  and 
had  become  somewhat  dissipated,  and  that  be 
was  Intoxicated  on  the  night  of  the  accident, 
was  held  sufficient,  in  connection  with  testi- 
mony that  the  master's  representatives  had 
been  accustomed  to  daily  intercourse  with  him 
and  had  seen  him  In  drinking  places,  and  on 
some  occasions  when  he  drank,  and  that  one 
of  them  had  reprimanded  him  for  drinking,  to 
Justify  a  verdict  agalnat  the  master,  though  the 
evidence  was  somewhat  in  conflict. 

Evidence  that  a  servant  was  intoxicated  as 
often  as  two  or  three  times  a  week  for  a  period 
of  nearly  two  years  before  the  accident,  dur- 
ing which  he  had  been  working  for  the  defend- 
ant, and  that  the  latter's  superintendent  was 
at  the  place  of  work  every  other  day,  was  held 
to  make  a  question  for  the  jury  as  to  the  mas- 
ter's knowledge,  or  means  of  knowledge,  of  the 
servant's  habits.  Tonnesen  v.  Ross  (1890)  58 
Hun.  415,  12  N.  Y.  Supp.  150. 

A  verdict  finding  negligence  of  the  employer 
In  failing  to  learn  of  an  engineer's  habit  of  in- 
toxication was  sustained  in  Hilts  v.  Chicago  & 
G.  T.  R.  Co.  (1885)  55  Mich.  437,  21  N.  W. 
878,  where  there  was  a  special  finding  that  he 
had  been  Intoxicated,  or  under  the  influence  of 
liquor,  three  times  when  running  his  engine. 

See  also  the  cases  cited  under  the  following 
sections.  I.  f,  and  g. 

But  it  is  obvious  that  the  responsibilities 
which  arise  out  of  the  employment  of  a  ra- 
tional living  creature  as  an  industrial  agency 
must  In  some  respects  be  essentially  diCFerent 
from  those  which  attend  the  use  of  an  inor- 
ganic instrumentality,  or  of  an  animal  which, 
for  juridical  purposes.  Is  regarded  as  a  mere 
chattel  devoid  of  reasoning  capacity.  This 
difference  is  reflected  in  the  nature  of  the  mas- 
ter's obligations  with  regard  to  ascertaining  the 
qualifications  of  his  servants,  both  at  the  time 
they  are  hired  and  while  they  are  at  work. 

f.  Duty  to  inquire  into  the  fltneaa  of  a  servant 
at  the  time  he  ia  hired. 

Although  an  employer  is  to  a  great  extent 
entitled  to  act  upon  the  assumption  that  in- 
strumentalities purchased  from  persons  whose 
business  it  is  to  manufacture  them  are  in  a 
sound  condition  when  they  are  first  put  in 
use.  be  clearly  would  not  be  justified  in 
acting  upon  the  assumption  that  a  servant  who 
seeks  a  position  Is  qualified  for  it.  It  is  there- 
fore well  established  that,  where  the  service  in 
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which  the  servant  is  employed  is  such  as  to 
endanger  the  lives  and  persons  of  coemployees, 
the  master,  upon  engaging  such  servant,  is  re- 
quired to  make  reasonable  Investigation  Into 
his  character,  skill,  and  habits  of  life.  West- 
ern Stone  Co.  v.  Whalen  (1804)  151  111.  472, 
38  N.  E.  241  ;  s.  p.  Mann  v,  Delaware  &  II. 
Canal  Co.  (1883)  91  N.  Y.  495;  Norfolk  &  W. 
R.  Co.  V.  Nuckols  (1895)  91  Va.  11)3,  21  S.  E. 
842 ;  Chicago  &  G.  E.  R.  Co.  v.  Flarney  (1867) 
28  Ind.  28.  92  Am.  Dec.  282 ;  Alabama  &  F.  B. 
Co.  V.  Waller  (1872)  48  Ala.  459. 

Except  where  the  work  is  of  a  simple  k!nd„ 
which  anyone  of  fair  intelligence  and  requisite 
physical  ability  Is  competent  to  perform. 
Timm  v.  Michigan  C.  R.  Co.  (1893)  98  Mich. 
226.  57  N.  W.  116  (loading  ties  on  a  handcar). 

Whether  the  master  at  the  time  of  engaging 
the  servant,  or  afterwards,  ought  to  have  in- 
quired whether  he  was  experienced  or  not,  or 
should  have  taken  notice,  under  all  the  facts^ 
of  the  probability  that  he  was  not,  nothing  be- 
ing said  on  the  subject  by  either  parry. — ^is  a 
question  for  the  jury.  May  v.  Smith  (1893)  92 
Ga.  95,  18  S.  E.  360. 

This  Investigation  need  not  necessarily  as- 
sume the  form  of  questioning  an  applicant  for 
work  as  to  his  competency.  An  omission  to  do 
this  Is  negligence  only  when  there  is  no  bet- 
ter source  of  Information  at  hand,  and  cannot 
be  Imputed  as  culpable  where  information  is 
sought  from  the  applicant's  former  employer. 
Gler  V.  Los  Angeles  Consol.  Electric  R.  (>t 
(1895)  108  Cal.  129,  41  Pac.  22. 

It  is  competent  to  show  what  the  servant's 
previous  record  with  other  employers  has  been, 
as  It  is  for  the  jury  to  say  whether  such  facts 
might  not  have  been  known  to  the  master,  if 
he  had  made  proper  inquiry.  Baltimore  &  0. 
R.  Co.  V.  Camp  (1895)  31  U.  S.  App.  218.  65 
Fed.  Rep.  952,  13  C.  C.  A.  233. 

On  the  other  hand,  the  employer's  duty  If 
fully  discharged  if  "he  makes  careful  inquiry 
into  the  habits  and  competency  of  the  men  em- 
ployed, and  upon  such  Inquiry  believes,  and  has 
reason  to  believe,  them  sober  and  competent 
and  careful.  Moss  v.  Pacific  R.  Co.  (1872) 
40  Mo.  167,  8  Am.  Rep.  126.  See  Indiana  Mfg. 
Co.  V.  Mlllican  (1882)  87  Ind.  87:  Baltimor* 
&  O.  R.  Co.  V.  Henthome  (1806)  43  U.  S.  Appt 
113,  73  Fed.  Rep.  634,  19  C.  C.  A.  623  ;  Flnet 
V.  Sillery  (1893)  73  Hun.  549.  26  N.  Y.  Supp. 
181. 

It  is  not  the  duty  of  the  master  to  aacertaln 
the  qualifications  of  a  servant  "as  a  tact/' 
for  the  Imposition  of  such  an  obligation  wooM 
be  tantamount  to  a  requirement  that  tala  quali- 
fications should  be  warranted.  Illinois  C.  B. 
Co.  V.  Morrissey  (1891)  45  111.  App.  127. 
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if  jtm  believe,  from  the  evidence,  that,  prior 
to  the  injury  of  plaintiff,  Peter  Stringer  had 
control  and  direction  of  the  men  engaged  in 
performing  the  work  in  and  about  the  round- 
bouse  in  Monett,  Missouri,  and  was  intrusted 
by  the  defendant  with  authority  to  direct  the 
said  persons  so  working  for  said  defendant 
when  an«l  where  to  work,  then  the  knowl- 
edjre  of  Peter  Stringer  would  be  the  knowl- 
ed^;c  of  tbc  defendant." 

Thpre  was  a  verdict  for  tlie  plaintiflf  for 
$2,037  against  all  the  defendants  personally, 
and  after  due  steps  the  defendants  appealed 
to  the  St  Louis  court  of  appeals,  which 
court  transferred  the  case  to  this  court.  The 
trial  took  place  at  the  December  term,  189.5, 
tod  aft«*rwards,  at  the  May  term,  1896,  on 
notion  of  the  plaintiff,  and  notice  to  defend- 
ants, the  court  amended  the  judgment  nunc 
pro  tunc  so  as  to  provide  that  the  judgment 


should  be  entered  against  the  defendant  com- 
pany, and  that  such  judgment  be  certified  to> 
the  defendant  receivers,  "to  be  satisfied  out 
of  any  fund  that  may  be  liable  to  same." 

Mr.  Ii.  F.  Parker,  for  appellants: 

The  presumption  is  that  the  railway  com- 
pany exercised  due  care  in  Sheldon's  selec- 
tion and  employment,  and  that  it  had  no 
knowledge  of  his  incompetency  or  lack  of 
skill. 

1  Bailey,  Master  &  Servant,  §  1418;  BUike 
V.  Maine  C.  R.  Co,  70  Me.  60,  35  Am.  Rep. 
297 ;  Roblin  v.  Kansas  City,  St.  J.  d  C.  B.  R, 
Co.  119  Mo.  476,  24  S.  W.  1011. 

The  evidence  is  not  sufficient  to  show  that 
Sheldon  was  either  incompetent  or  unskilful. 

Dusari  v.  Kansas  City,  Ft.  8.  d  M.  R.  Go. 
14.-)  Mo.  88,  46  S.  W.  751. 

Carelessness  and  inattention  on  the  part 


Ad  employer  Is  also  bound  to  InsMtute  af- 
flrmatiTe  inquiries  In  order  to  ascertain  the 
qoallflcatlons  of  a  servant  whom  he  promotes 
to  a  position  for  which  special  qualifications 
arc  demanded,  unless  the  servant  has  given 
proof  of  his  capacity  In  some  similar  position. 
Eranavllle  &  T.  H.  R.  Co.  v.  Guyton  (1888) 
115  Ind.  4.'>0.  17  N.  E.  101.  There  the  court. 
In  commenting  apon  the  evidence  which  was 
held  to  Justify  the  Jury  In  finding  the  defend- 
ant liable  for  the  negligence  of  a  conductor 
whom  it  had  promoted  without  the  usual  exam- 
ination, said :  "It  should  be  remembered  that 
Slice  [the  conductor]  had  served  the  company 
u  brniceman  until  quite  recently  before  the 
onfortnnate  accident,  and  while  his  STv^Ice  as 
brakeman  Is  not  to  be  disregarded  in  determin- 
ing his  competency  to  act  in  the  more  respon- 
lible  position  of  conductor.  It  does  not  follow, 
without  more,  that  because  he  was  an 'efficient 
tttd  competent  brakeman,  and  fit  for  promotion, 
be  was  also  competent  to  take  charge  of  and 
ran  a  wild  train." 

It  should  be  noted  that,  where  the  Injury  In 
nit  Is  one  resulting,  not  from  the  unfitness  of 
a  fellow  servant,  but  for  the  unskilfulness  of 
the  plaintiff  blmself,  the  obligations  of  the 
master  as  to  Inquiry  are  determined  upon  an- 
other footlnsr. 

Some  of  the  cases  Involving  this  feature  have 
been  made  to  turn  upon  the  principle  (which 
ii  not  here  discussed  at  length)  that.  If  a  per- 
lon  of  apparently  full  age  and  complete  under- 
itand'og  undertakes  certain  duties,  he  is  pre- 
nuned  to  appreciate  and  accept  the  rlsiss  in- 
Hdent  to  those  duties.  This  principle  Is  the 
Iwsis  of  the  doctrine  that  an  employer  who 
ii  hiring  a  man  twenty  years  of  age  Is  not 
boQDd  to  examine  him  as  to  his  experience  and 
capacity  with  a  view  to  ascertain  whether  he 
needs  instruction  as  to  the  dangers  of  the 
w(^k.  O'Neal  r.  Chicago  &  I.  Coal  R.  Co. 
(1SU2)  132  Ind.  110,  31  N.  E.  660 ;  Pittsburgh, 
C.  k  St.  L.  R.  Co.  V.  Adams  (1886)  105  Ind. 
151.  5  N.  B.  187. 

Another  theory  Is  that,  by  applying  for  work, 
t  lerrant  holds  himself  out  as  possessing  com- 
petent knowledge  and  skill,  and  that,  If  these 
qoallfleations  are  lacking,  any  Injury  which 
ntnitt  from  bis  unfitness  Is  to  be  attributed 
to  his  own  fault.  Huber  v.  Jackson  &  S.  Co. 
cms)  1  Marv.  (Del.)  374,  41  Atl.  02. 

Rot  these  principles  cease  to  be  applicable 
where  a  servant  hired  for  one  kind  of  work  Is 
directed  to  perform  some  other  requiring  spe- 
cial akill. 

Thus,  the  act  of  a  foreman  In  directing  a 
ONDBMtt  laborer  employed  to  break  stone  and 
drill  holes,  to  draw  a  charge  from  a  blast,  with- 
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out  ascertaining  what  his  knowledge  or  expe- 
rience is.  constitutes  negi'srence  as  matter  of 
law.  Vltto  V.  Parley  (1895)  15  Misc.  153,  3ff 
N.  Y.  Supp.  1105. 

On  the  duty  to  instruct  servants,  see  also 
note  to  James  v.  Rapides  Lumber  Co.  (1898; 
La.)  44  L.  R.  A.  33. 

g.  Duty  of  the  master  to  keep  himself  informed 
as  to  the  fitness  of  a  servant  already  in  his^ 
employmefit. 

The  consequences  of  the  essential  diflTerence 
between  the  situations  In  which  the  master  Is 
utilizing  the  work  of  human  beings  and  of 
other  appliances  are  still  more  conspicuous 
when  we  come  to  consider  his  duties  with  re- 
gard to  keeping  himself  informed  as  to  the 
fitness  of  servants  after  their  employment. 
That  he  Is  bound  to  do  this,  so  far  as  it  can  be 
accomplished  by  proper  supervision  and  super- 
intendence, is  well  settled.  Baltimore  ft  O.  R. 
Co.  V.  Henthome  (1896)  43  U.  S.  App.  113.  73 
Fed.  Rep.  .634.  19  C.  C.  A.  623 ;  Norfolk  ft  W. 
R.  Co.  V.  Nuckols  (1895)  91  Va.  193.  21  8.  B. 
342;  Ohio  ft  M.  R.  Co.  v.  Collam  (1881)  75 
Ind.  261,  38  Am.  Rep.  134  ;  Wabash  R.  Co.  v. 
McDanlels  (1883)  107  V.  S.  454,  27  L.  ed.  605, 
2  Sup.  Ct.  Rep.  932 :  Holland  v.  Tennessee  Coal. 
1.  ft  R.  Co.  (1890)  91  Ala.  444.  12  L.  R.  A.  232, 
8  So.  524 ;  and  the  cases  cited  under  the  fol- 
lowing sections. 

A  plea  that  the  company  had  exercised  or- 
dinary care  and  diligence  to  secure  a  skilful 
engineer  who  was  reputed  to  be  careful  and 
skilful,  and  supposed  to  be  such  at  the  time  of 
the  collision.  Is  not  good,  as  "supposed"  means 
no  more  than  "believed."  Alabama  ft  F.  R.  Co. 
V.  Waller  (1872)  48  Ala.  459. 

But  the  rule  of  conduct  based  upon  the 
physical  law  that  Inorganic  appliances  are  con 
stantly  tending  to  deteriorate  with  use  finds 
no  analogy  in  cases  where  It  Is  a  question 
whether  the  master  should  have  known  of  a 
servant's  unfitness. 

On  the  contrary,  when  suitable  and  compe- 
tent persons  have  been  employed,  good  char- 
acter and  proper  qualifications  may  be  pre- 
sumed to  continue,  and  the  master  may  rely 
on  that  presumption  until  notice  of  a  change. 
Blake  v.  Maine  C.  R.  Co.  (1879)  70  Me.  60, 
85  Am.  Rep.  297 ;  Michigan  C.  R.  Co.  v.  Dolan 
(1875)  32  Mich.  510;  Michigan  C.  R.  Co.  r. 
Gilbert  (1881)  46  Mich.  176,  0  N.  W.  243;  Lake 
Shore  ft  M.  S.  R.  Co.  T.  Stupak  (1889)  123 
Ind.  210.  23  N.  E.  246. 

In  Chapman  v.  Erie  R.  Co.  (1874)  55  N.  Y. 
579,  the  defendant  complained  of  the  following 
charge :     "But  If,  after  a  competent  and  proper 


878 


Missouri  Suprbmb  Coubt. 


July, 


of  anotlicr  servant  is  one  of  the  assumed 
risks  of  tlie  service. 

Core  V.  Ohio  River  R.  Co,  38  W.  Va.  456, 
18  S.  E.  598. 

No  causal  connection  was  shown  between 
the  allegation  of  negligence  on  the  part  of 
the  railway  company  and  the  injury. 

Harvey  v.  li'ew  York  C.  d  H.  R.  R.  Co.  88 
N.  Y.  481;  1  Bailey  Personal  Injuries,  § 
1446. 

Notice  of  the  incompetency  of  a  fellow 
servant  must  be  had  by  one  who  has  authori- 
ty in  the  premises  to  bind  the  master. 

Reiser  v.  Pennsylvania  Co,  152  Pa.  39,  25 
Atl.  175;  Wabash  Western  R.  Co,  v.  BrotOy 
31  U.  S.  App.  192,  65  Fed.  Rep.  941,  13  C.  C. 
A.  222;  Ohio  d  M.  R.  Co.  v.  Collwm,  73  Ind. 
261,  38  Am.  Rep.  134. 

A  receiver  cannot  be  sued,  as  such,  in  any 
other  tribunal  than  the  one  by  which  he  is 


appointed,  without  first  securing  permit- 
sion  of  that  oourt. 

Beach,  Receivers,  2d  ed.  pp.  697,  698; 
Barton  v.  Barbour,  104  U.  8.  126,  26  L.  ei 
672;  Turfier  v.  Hannibal  d  8t,  J.  R.  Co,  74 
Mo.  602;  Heath  v.  Missouri,  K.  d  T,  R.  Co. 
83  Mo.  617;  Fullerton  v.  Fordyoe,  121  Ma 
1,  25  S.  W.  587. 

An  exception  to  this  rule,  as  to  suits 
against  receivers  appointed  by  courts  of  the 
United  States,  is  made  by  act  of  Congress 
March  3,  1887,  24  Stat  at  h,  p.  554,  as  to  a 
cause  of  action  "in  respect  of  any  act  or 
transaction"  of  the  receivers;  but  as  to  til 
other  actions  the  rule  remains  the  same. 

The  injury  to  plaintiff  occurred  before  the 
receivers  were  appointed,  and  created  uo 
cause  of  action  against  them. 

Decker  v.  Gardner,  124  N.  Y.  334,  11  L 
R.  A.  480,  26  N.  E.  814;  Prinqle  v.  Wool- 


person  Is  employed  for  such  a  duty,  his  habits 
become  such  that  It  Is  unsafe  to  trust  him  any 
lonsrer  in  that  capacity,  the  company  are 
t>ound  to  use,  through  their  proper  officers,  such 
reasonable  care  and  diligence  in  ascertaining 
what  the  man  Is,  after  he  is  employed,  as  they 
would  be  In  his  original  employment."  The 
court  of  appeals  upheld  the  objection,  saying* 
**Good  character  and  proper  qualifications,  once 
possessed,  may  be  presumed  to  continue,  and  I 
nee  no  reason  why  a  principal  may  not  rely 
upon  that  presumption  as  to  these  personal 
qualities  until  he  has  notice  of  a  change,  or 
knowledge  of  such  facts  as  would  be  deemed 
equivalent  to  notice,  or  at  least  such  as  would 
put  a  reasonable  man  upon  Inquiry.  The 
charge  permitted  the  jury,  without  restriction 
or  limit,  to  determine  what  particular  supervi- 
sion or  watchfulness  was  necessary  to  exonerate 
the  defendant  from  the  charge  of  negligence. 
They  might  require  periodical  Investigations, 
or  an  efficient  detective  system.  They  were  at 
liberty  to  adopt  any  rule,  and  might  adopt  one 
which  would  practically  make  the  ^defendant 
a  guarantor  of  the  correctness  of  every  act  of 
Its  employees.  We  have  been  referred  to  no 
authority  for  such  a  doctrine,  and  It  would  be 
manifestly  unjust  to  adopt  It."  The  court  held 
that  reasons  for  Inspection  of  machinery  or 
Implements  are  not  applicable  to  the  case  of 
an  employee,  and  said :  *'If  competent  when 
employed,  additional  experience  would  natu- 
rally render  him  more  so,  and  while  his  habits 
m*ght  change  for  the  worse,  there  Is  no  such 
depravity  In  human  nature  as  in  law  requires 
special  vigilance  on  the  part  of  the  employer  to 
prevent  It." 

Even  after  a  notification  that  the  servant 
has  become  unfit  for  his  duties,  the  master  Is 
not  ordinarily  bound  to  discharge  such  servant 
without  an  investigation  Into  such  charge,  un- 
less such  notice  Is  accompanied  by  such  evi- 
dence as  leaves  no  doubt  of  the  truth  of  such 
charge.  A  rule  that  would  require  the  master 
to  discharge  a  servant,  careful  and  competent 
when  employed,  without  Investigation,  upon  a 
charge  of  carelessness.  Is  deemed  to  be  a  harsh 
one,  and  would  often  result  In  great  Injustice 
to  employees.  Lake  Shore  &  M.  S.  R.  Co.  v. 
fitupak  (1889)  123  Ind.  210,  23  N.  B.  246.  In 
that  case  the  material  charge  against  the  de- 
fendant was  that,  with  notice  of  the  negligence 
and  carelessness  of  an  engineer,  it  carelessly 
and  negligently  retained  him  In  its  service. 
The  court  said:  "The  jury  found  that  the 
appellant  had  knowledge  of  the  careless  habits 
of  Pool  before  the  day  on  which  the  injury 
occurred,  but  this  does  not  authorize  us  to  say. 
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as  a  matter  of  law,  that  It  negligently  rctaln«4 
him  In  Its  service  after  such  knowledge.** 

All  that  the  master  Is  required  to  do  when 
his  attention  Is  directed  to  circumstanres  in- 
dicating a  diminution  In  the  servant's  efficicnc; 
is  to  make  careful  and  frequent  invest igatloo 
as  to  the  fact.  If  he  retains  him  In  bis  servlee. 
Whether  he  performs  this  duty  Is  a  question 
for  the  jury  to  pass  upon.  Michigan  C.  R.  Co. 
V.  Gilbert  (1881)  46  Mich.  176,  9  N.  W.  243. 

II.  Probative  value  of  various  facts   as   tend- 
ing to  afiow  oulpability  on  tJie  master's  part 

a.  Incompetence  of  servant. 

The  principle  that  the  gravamen  of  the  ac- 
tion Is  negligence,  that  Is.  the  employment  of 
an  unfit  servant  with  knowledge,  actual  or  con- 
Btnictiv^,  of  his  unfitness  (see  supra,  I.  e>  ic- 
volves  the  corollary  that  a  complaint  Is  dp^ 
murrable  which  merely  alleges  that  It  was  th« 
master's  duty  to  employ  careful  and  skilful 
servants,  and  that  he  failed  to  select  those  thut 
were  competent.  A  want  of  care  and  dlllgpn<^ 
In  the  selection  should  also  be  charged.  Mrss 
V.  Pacific  R.  Co.  (1872)  49  Mo.  167,  8  Am. 
Rep.  126. 

That  the  gravamen  of  the  action  is  negli- 
gence In  the  selection  of  the  servant,  see  also 
Stevens  v.  San  Francisco  &  N.  P.  R.  Co 
(1893)   100  Cal.  554,  35  Pac.  165. 

As  a  general  rule  the  master's  knowledfre 
must  be  proved  by  Independent  evidence,  and 
cannot  be  Inferred  from  the  mere  fact  of  the 
servant's  unfitness,  supposing  that  to  be  prov^ 
or  admitted.  Roblln  v.  Kansas  City,  St.  J. 
&  C.  B.  R.  Co.  (1893)  119  Mo.  476,  24  S.  W 
1011  (Incompetency  said  to  be  not  even  prtira 
facie  proof  of  negligence  in  employing  the  ^^rr- 
ant)  ;  Thomas  v.  Herrall  (1890)  18  Or.  &46 
23  Pac.  497. 

An  instruction  Is  erroneous  by  which  the 
master's  liability  for  the  negligence  of  a  c*^ 
servant  Is  made  to  hinge  upon  his  competeo<:r 
alone.  The  essential  question  is  whether  the 
master  used  ordinary  care  to  procure  a  concp^e- 
tent  person.  Tarrant  v.  Webb  (1856)  18  C. 
B.  797,  25  L.  J.  C.  P.  N.  S.  261. 

It  Is  error  to  charge  a  Jury  that  If  a  aervmmt 
did  not  possess  some  indispensable  qualifica- 
tion for  his  duties,  this  of  Itself  showed  tb* 
master  to  have  been  negligent,  for  it  may  t^* 
that  all  reasonable  precautions  were  taken  tc 
ascertain  his  competency  for  the  place,  ea^ 
that  the  master  was  nevertheless  deceived. 
Taylor  v.  Western  P.  R.  Co.  (1873)  45  Cal.  823, 

The  only  authority  which  distinctly  co«ib- 
tenances  the  doctrine  that  proof  of  the  •»-▼- 
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Uiortk,  90  K.  Y.  502 ;  Arnold  v.  Suifolk  Bank, 
27  Barb.  424;  Re  Dexterville  Mfg.  d  Boom 
€o.  4  Fed.  Rep.  873;  Hilet  v.  Case,  9  Bias. 
549,  14  Fed.  Rep.  141 ;  Central  Trust  Co.  v. 
East  Tennessee,  V.  d  O.  R.  Co.  30  Fed.  Rep. 
895;  Easton  y.  Houston  d  T.  C.  R.  Co.  38 
Fed.  Rep.  12;  Farmers'  Loan  d  T.  Co.  v. 
Green  Bay,  W.  d  8t.  P.  R.  Co.  45  Fed.  Rep. 
664;  Finance  Co.  of  Pennsylvania  v.  Charles- 
ton, C.  d  C.  R.  Co.  46  Fed.  Rep.  508. 

Messrs.  W.  Cloud  and  J.  T.  BnrceM, 
for  rcflpondent: 

Where  the  master  gives  to  a  person  power 
to  superintend,  control,  and  direct  the  men 
engaged  in  the  work,  such  person  is,  as  to 
the  men  nnder  him,  a  vice  principal,  and  a 
foreman  who  has  charge  of  a  gang  of  men, 
with  power  to  direct  their  movements,  is 
snch  vice  principal.  In  this  case  Peter 
Stringer  was  night  foreman  of  defendant's 


roundhouse  and  yard,  and  in  control  of  same; 
and  notice  to  him  of  the  incompetency  and 
recklessness  of  said  Sheldon  to  handle  en- 
gines was  notice  to  defendant  company. 

Uayharsh  v.  Hannibal  d  8t.  J.  R.  Co.  103 
Mo.  570,  15  S.  W.  554;  Schroeder  v.  Chicago 
d  A.  R.  Co.  108  Mo.  322,  18  L.  R  A.  827,  18 
S.  W.  1094 ;  Bradley  v.  Chicago,  M.  d  St.  P. 
If.  Co.  138  Mo.  293,  39  S.  W.  763;  Loe  v. 
Chicago,  R.  I.  d  P.  R.  Co.  67  Mo.  App.  350. 

Sheldon  was  incompetent  to  handle  en- 
gines, and  defendant  knew  of  the  same,  or  by 
the  use  of  ordinaiy  care  could  have  known 
it ;  and  yet,  after  knowing  that  fact,  still  it 
permitted  him  to  so  handle  engines  under 
protest  from  the  company's  employees. 

Williams  v.  Missouri  P.  R.  Co.  109  Mo. 
475,  18  S.  W.  1098 ;  Francis  v.  Kansas  City, 
8t.  J.  d  C.  B.  R.  Co.  127  Mo.  658,  28  S.  W. 
842. 


ant's  unfltnesa  renders  It  necessary  to  submit 
to  the  Jury  the  question  whether  the  master 
xrnu  negllKent  is  Skerritt  v  Scallan  (1877)  1 
If.  Rep.  11,  C.  L.  389  (unskilful  construction  of 
scaffold),  where  the  jury  had  specially  found, 
among  facts,  that  the  delinquent  coservant  was 
Incompetent,  but  that  the  defendant  was  not 
avare  ol  It,  and  the  trial  Judge  directed  a  ver- 
dict for  the  defendant.  A  new  trial  was 
awiarded  on  the  sround  that  the  question 
whether  the  master  had  used  due  care  in  the 
•election  of  the  servant  hsd  not  been  submitted 
to  the  Jury.  Dowse,  B.,  did  not  express  a  de- 
cided opinion  as  to  whether  the  onus  of  proving 
upgligence  still  lay  on  the  servant  after  the  in- 
competence of  the  delinquent  servant  was 
shown.  Palles,  C.  B.,  held  that  the  onus  of  dis- 
proving negligence  was  transferred  by  such  evi- 
dence to  the  master,  adopting  the  theory  of 
Deasy,  B.,  In  Murphy  v.  Pollock  (1R63)  15  Ir.  C. 
U  Rep.  224.  that,  asthe mode  and  circumstanct^n 
of  the  employment  were  matters  peculiarly 
within  the  knowledge  of  the  master,  evidence 
fdiowrlDg  that  the  delinquent  fellow  servant  had 
started  an  engine  after  the  plaintiff's  decedent. 
who  was  killed  by  Its  exploding,  had  suggested 
that  there  was  something  wrong  with  it,  was 
suffleient  to  be  submitted  to  the  Jury  on  the 
question  of  his  Incompetency.  Fitzgerald  and 
Hughes.  B.  B.,  intimated  an  opinion  to  the 
contrary,  but  held  that,  at  all  events,  it  was 
not  evidence  of  negligence  in  selecting  the  serv- 
ant. 

In  Minnesota  it  has  been  held  that  proof 
that  the  servant  was  incompetent  at  the  time 
of  bis  employment  casts  upon  the  master  the 
burden  af  disproving  negligence.  Crandall  v. 
McIIrath  (1877)  24  Minn.  127. 

This  rule,  however,  is  subject  to  a  qualifica- 
tion analogous  to  that  which.  In  the  case  of 
injuries  caused  by  inanimate  agencies.  Is  created 
by  the  doctrine  of  res  ip»a  loquitur. 

An  Instruction  which  declares,  without  quali- 
fication, that  negligence  in  hiring  a  servant 
rannot  be  inferred  merely  from  the  fact  of 
his  Incompetency.  Is  erroneous,  as  there  may 
be  a  decree  of  incompetency  which,  of  itself. 
might  jostly  be  regarded  by  the  Jury  as  impart- 
ing notice.  East  Tennessee,  V.  ft  O.  R.  Co.  v. 
Ourley  (1883)  12  Lea,  46.  Compare  II.  g. 
infra,  as  to  acts  prior  to  accident. 

Anotber  qualification  also  arises  In  practice 
from  tbe  fact  that  "the  testimony  by  which  the 
incompetency  of  a  servant  Is  established  may 
be  soch  WLU  to  warrant  the  inference  that  the 
master  bad  notice  of  his  incompetency,  or  that 
he  omitted  to  make  such  inquiries  as  common 
pradeDce  would  have  dictated."  Murphy  v.  8t. 
tx>iils  &  I.  M.  B.  Co.  (1879)  71  Mo.  202. 
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In  one  case  It  was  said  that.  In  the  absence 
of  evidence  as  to  the  exercise  of  any  care  In 
bis  selection,  proof  that  a  servant  who  had 
been  in  the  service  but  two  or  three  weeks  was 
Incompetent  when  employed  need  not  be  sup- 
plemented by  proof  of  the  company's  knowledge 
of  his  Incompetency,  the  presumption  thai  the 
employer  had  done  his  duty  being  overcome  by 
proof  that  the  servant  was  Incompetent :  and 
the  general  rule  was  laid  down  as  follows: 
Where  one  competent  at  the  time  of  his  em- 
ployment becomes  incompetent,  or  indulges  In 
a  habit  which  renders  him  Incompetent  during 
its  indulgence,  notice  of  the  incompetency  or 
ot  the  habit  must  be  brought  home  to  the  com- 
pany, or  the  Incompetency  or  habit  must  be  so 
notorious  as  to  charge  the  company  with  knowl- 
edge :  but  when  the  Incompetency  does  not  arise 
after  the  employment,  but  existed  at  the  time, 
proof  of  notice  Is  not  necessary.  Lee  v.  Michi- 
gan C.  R.  Co.  (1891)  87  Mich.  574,  49  N.  W. 
909. 


b.  Race  and  color  of  delinquent  servant. 

Notice  of  a  servant's  want  of  competency  for 
the  duties  of  a  brakeman  cannot  be  Imputed  to 
an  employer  from  tbe  fact  that  he  is  a  negro. 
Missouri  P.  R.  Co.  v.  Chrlstman  (1886)  65  Tex. 
369.  The  court  said :  "The  competency  or 
incompetency  of  no  one  to  perform  a  given 
duty,  in  the  absence  of  some  law  so  declaring, 
can  be  made  to  depend  on  color  or  race :  but 
in  each  case  this  must  depend  upon  Intelli- 
gence to  know,  and  ability  and  disposition  to 
perform,  the  duties  pertaining  to  any  given 
position.  Proof  of  facts  which  show  the  non- 
existence of  such  intelligence,  ability,  or  dis- 
position must  be  made  by  tbe  party  who  ass>;i*ts 
its  nonexistence.  The  law  does  not  presume  it 
because  the  person  whose  qualities  may  be  the 
subject  of  Investigation  may  be  of  one  or  an- 
other race  or  color :  nor  Is  a  Jury  at  liberty  to 
Infer  It  from  such  fact.  If,  however,  this  were 
not  true,  and  the  rule  were  that  a  Jury  might 
Infer  that  a  person  was  an  unsuitable  person 
for  brakeman  from  the  fact  that  be  was  a 
negro,  then  such  inrference  would  have  to  be 
based  on  the  fact  that  all  negroes  are  wanting 
In  intelligence,  ability,  or  disposition  to  per- 
form faithfully  and  safely  the  duties  of  brake-  ■ 
man.  If  this  were  true,  the  appellee  would 
stand  charged  with  knowledge  of  their  unfit- 
ness, and,  knowing  that  the  brakemen  on  his 
train  were  negroes,  would  be  held  to  have  vol- 
untarily assumed  such  risks  as  result  from  such 
Incompetency.  The  invocation  of  such  a  rols 
would  be  suicidal  to  the  appellee's  case.'* 
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Evidence  of  the  general  reputation  of  an 
employee  showing  unfitness  for  the  duties 
assigned  the  employees,  and  specific  acts  of 
negligence  or  of  incompetency  on  the  part  of 
such  "employee,  with  evidence  of  knowledge 
thereof  on  part  of  the  master,  is  competent 
to  go  to  the  jury. 

Gruhe  v.  Missouri  P.  R.  Co.  98  Mo.  330, 
4  L.  R.  A.  770,  11  S.  W.  736. 

Allowing  a  person,  not  having  the  quali- 
fications, to  handle  an  engine,  renders  the 
company  responsible  for  the  n^ligence  of 
the  foreman  m  allowing  such  person  to  han- 
dle the  engine,  from  which  an  injury  results. 

Harper  v.  Indianapolis  A  8t,  L,  R.  Co,  47 
Mo.  667. 

Marihall,  J.,  delivered  the  opinion  of 
the  court: 

1.     This  proceeding  against  the  receivers 


appointed  by  the  circuit  court  of  the  United 
States  for  the  eastern  district  of  Missooii 
is  without  any  permission  or  authority  from 
that  court,  and  hence  cannot  be  maintained. 
The  cause  of  action  did  not  arise  or  accrue- 
whilc  the  receivers  were  in  charge  of  and 
conducting  the  business,  and  therefore  the 
plaintiff  does  not .  come  within  the  provi- 
sions of  the  act  of  March  3,  1887  (24  U.  S. 
Stat,  at  L.  p.  554).  The  accident  com- 
plained of  occurred  on  the  20th  of  October, 
1803,  and  the  receivers  were  not  appointed 
until  December  23,  1893.  Receivers  are  of- 
ftcerb  of  oourt  to  hold  and  manage  property 
which  is  in  the  registry  of  the  court,  and 
persons  having  any  claim  to  property  so  aitr 
uated  must  submit  their  claims  to  the  court 
that  has  obtained  jurisdiction  over  the  res, 
and  the  oourt  will  not  permit  its  officers  to- 
be  sued  in  any  other  tribunal  without  its 


c.  Appearance    and    manner    of    the    servant 
while   testifying. 

That  tbe  appearance  an^  manner  of  the 
servant  wblle  testifying  do  not  constitute  cir- 
cumstances from  which,  apart  from  other  evi- 
dence, a  Jury  ought  to  be  allowed  to  infer  that 
he  was  unfit  for  his  duties.  Is  a  rule  no  less 
comforraable  to  principle  than  to  authority. 

In  Corson  v.  Maine  C.  R.  Co.  (1884)  76  Me. 
244,  the  court  held  that  if  the  Jury  undertook 
to  decide  that  a  person  was  unfit  to  be  em- 
ployed as  a  brakeman  on  account  of  what  they 
saw,  or  supposed  they  saw  or  could  read,  in 
his  face  and  manner  while  testifying  before 
them  as  a  witness,  they  fell  Into  a  very  grave 
error,  and  said :  "As  well  might  a  jury  find 
a  man  guilty  of  murder  because  In  their  opin- 
ion they  could  see  guilt  in  his  face.  The  law 
does  not  recognize  physiognomy  as  an  art  or 
Bclf'nce  sufficiently  reliable  to  found  a  verdict 
upon, — not  even  against  a  railroad  corpora- 
tion." In  Keith  v.  New  Haven  &  N.  Co.  (1885) 
140  Mass.  175,  8  N.  E.  28,  the  court  declined  to 
rule  that  the  appearance  and  conduct  of  a  car 
inspector  In  the  presence  of  a  Jury,  when  con- 
sidered together  with  other  testimony  tending 
to  show  his  unfitness,  might  not  be  legally  suf- 
ficient to  satisfy  them  that  he  was  an  incompe- 
tent person.  In  Peaslee  v.  Fltcbburgh  R.  Co. 
(1890)  152  Mass.  155,  25  N.  E.  71,  it  was  ar- 
gued that  the  Jury  had  a  right  to  determine 
from  the  appearance  of  a  witness  that  he  was 
80  manifestly  Incompetent  that  the  defendant 
was  negligent  In  employing  him  as  engineer. 
The  court  said  there  was  nothing  In  the  ex- 
ceptions to  show  that  there  was  anything  In 
his  appearance  that  would  Justify  such  an  in- 
ference, and  that  It  could  not  be  presumed  that 
there  was.  Keith  v.  New  Haven  &  N.  Co. 
(1885)  140  Moss.  175,  3  N.-  E.  28,  was  dis- 
tinguished on  the  ground  that  there  was  other 
evidence  of  Incompetency  in  that  case,  while  In 
the  case  at  bar  the  only  evidence  of  Incompe- 
tency was  the  single  act  of  negligence. 

But  It  would  seem  that,  even  In  cases  where 
there  is  corroborative  evidence,  the  risk  that 
injustice  may  result  from  such  a  doctrine  in 
its  practical  operation  is  very  considerable. 

Men  who.  as  employees,  may  be  perfectly  ef- 
ficient, often  appear  to  great  disadvantage  as 
witnesses,  when  under  the  Influence  of  the  nerv- 
ous embarrassment  which  Is  apt  to  be  produced 
In  a  greater  or  less  degree  by  the  unfamiliar 
surroundings  of  a  courtroom.  At  the  very 
most.  It  is  submitted,  a  Jury  should  not  be  al- 
lowed to  draw  any  conclusions  from  their  view 
of  a  witness,  except  In  the  most  extreme  cases 
of  glaring  mental  and  physical  defects  which 
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any  reasonable  person  would  concede  to  be  lo- 
compatible  with  efficiency.  But  even  In  these 
cases,  it  would,  upon  general  principles,  be 
necessary  to  show  by  Independent  testimony 
that  the  defects  existed  at  the  time  of  the  ac- 
cident. It  Is  dIflScuIt,  therefore,  to  see  why.  It 
that  testimony  must  ultimately  be  relied  upon, 
the  Jury  should  be  permitted  at  all  to  con- 
sider the  demeanor  and  appearance  of  the  de- 
linquent servant  on  the  .witness  stand.  The 
obvious  perils  of  the  doctrine  applied  by  tbe 
Massachusetts  court  do  not  seem  to  be  counter- 
balanced by  the  consideration  that  tbe  circum- 
stances which  It  Introduces  into  the  case  pos- 
sess some  probative  force. 

d.  Language  of  delinquent  servant  himself.  In- 
dicating  recklessness  of  character. 

In  a  suit  against  a  railroad  company  by  a 
brakeman.  to  recover  damages  for  Injuries  re- 
ceived while  coupling  cars,  evidence  that  the 
engineer,  shortly  before,  had  declared  to  the 
plaintiff  that  he  **would  as  soon  mn  over  him 
OS  not,"  Is  admissible  as  bearing  upon  the  ques- 
tion whether  the  company  selected  an  nnsult- 
able  man  for  engineer,  but  the  Jnry  should  be 
charged  that.  If  the  malice  of  the  engineer 
toward  the  plaintiff  was  the  cause  of  the  In- 
Jury,  there  could  be  no  recovery.  Hoast<m  k 
T.  C.  R.  Co.  V.  Willie  (1880)  53  Tex.  818.  ST 
Am.  Rep.  756. 

e.     Minority. 

The  fact  that  the  delinquent  servant  was  a 
minor  is  an  important,  though  not  decisive, 
element  In  the  Inquiry.  Its  evidential  weight 
depends  upon  the.  character  of  the  work  to  be 
done,  the  servant^s  previous  experience,  and 
his  actual  age. 

Incompetency  for  the  duties  of  telegraph  op- 
erator cannot  be  Inferred  from  the  mere  fact 
that  the  servant  was  seventeen  years  old.  when 
It  Is  also  In  evidence  that  be  has  discharged 
his  duties  efilclently  for  a  year,  and  that 
young  men  are  generally  better  operators  than 
old  ones.  Sutherland  v.  Troy  ft  B.  R.  Co. 
(1891)   125  N.  Y.  737,  26  N.  B.  609. 

The  mere  fact  of  employing  a  boy  twelvt 
years  old  for  tbe  purpose  of  running  an  ele- 
vator is  not  evidence  from  which  a  want  of 
care  in  selecting  a  servant  can  be  Inferred. 
Smillle  V.  St.  Bernard  Dollar  Store  (1891)  47 
Mo.  App.  402  (dissenting.  Thompson,  J.). 

A  statute  empowering  mine  owners  to  employ 
boys  of  a  certain  age  does  not  create  a  presnmp- 
tlon  that  any  boy  of  that  age  Is  fit  for  hi* 
duties,  but  It  is  still  permissible  for  the  Jnry  to 
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«)ii8eiit.  This  IS  not  only  a  law  of  comity 
among  courts,  but  is  a  jurisdictional  neces- 
sity, for  it  is  manifest  that  two  courts  could 
not,  acting  separately,  successfully  manage 
the  property,  or  haniioniously  distribute  it. 
Beach,  Receivers,  Alderson's  ed.  §§  229-240; 
Kerr,  Receivers,  2d  ed.  pp.  196  et  aeq.  The 
petition  does  not  aver  that  the  consent  or 
pemiission  of  the  United  States  circuit  court 
to  sue  it9  receivers  was  asked  or  obtained 
before  this  action  was  begun,  and  there  is  a 
total  lack  of  any  evidence  of  such  steps  hav- 
ing been  taken.  The  action  cannot,  there- 
fore, be  maintained,  and  the  judgment 
a^inst  the  receivers,  or,  as  amended,  that 
the  jiidjmient  against  the  company  be  certi- 
fied to  the  receivers,  is  reversed. 

2.  The  case  made  against  the  defendant 
company  by  the  pleadings  is  that  it  employed 
Grant  .Sheldon  as  a  hostler  at  its  roundhouse 


at  Monett,  knowing  that  he  was  unskilful, 
and  incompetent  to  handle  an  engine,  or  that 
it  might  have  ascertained  that  fact  by  the 
exercise  of  ordinary  care;  and  that  the  plain- 
tiir,  a  locomotive  fireman  in  the  defendants' 
employ,  was  injured,  while  in  the  discharge 
of  his  duty,  by  the  carelessness  of  said  Shel- 
don in  starring  the  engine  to  which 
plaintifT  was  attached  as  such  fireman,  with- 
out ringing  the  bell  or  sounding  the  whistle. 
This  is  the  sitbstance  of  the  first  count.  The 
second  count  is  the  same,  except  tha'  it  con- 
tains an  averment  that  the  engine  was  in  a 
defective  or  dangerous  condition;  but,  as 
there  is  no  evidence  to  support  that  aver- 
ment, and  no  instructions  were  asked  by  the 
plaintiff  predicating  a  right  to  recover  upon 
the  defective  or  dangerous  condition  of  the 
machinery,  the  plaintiff  must  be  regarded  as 
having    abandoned    that    count.    We    will 


consider  the  boy'a  8*ze,  age,  prevlons  experience, 
ttrenj^th.  and  Intelligence,  and  the  fact  that  he 
nnB  kept  at  his  peat  thirteen  hoifrs  n  day. 
rarlson  v.  Wllkeson  Coal  ft  Coke  Co.  (1898)  19 
l^ash.  473,  5.3  Pac  725. 

The  mere  fact  that  the  servant  ts  under 
fourteen  years  of  age  will  not  justify  the  In- 
ference that  he  Is  Incompetent,  where  the  duties 
to  be  performed  are  of  a  simple  character,  such 
«s  repeating  to  the  engineer  of  the  hoisting  ma- 
chinery above  a  qnarry  the  signals  received 
from  the  men  In  the  quarry.  RIckert  v.  Steph- 
ens (1890)  133  Pa.  538,  19  Atl.  410  (evidence 
that  such  work  was  done  by  boys). 

f.  PreUou$  experience  of  the  servant. 

Whether  the  master  Is  chargeable  with  neg- 
Ife<>iice  on  the  ground  that  he  should  have  seen 
that  the  servant's  previous  experience  was  not 
such  as  to  qualify  him  for  the  duties  to  which 
bA  was  assigned  Is  a  question  the  answer  to 
which  Is  obtained  by  considering  two  variable 
factors,  vis.,  the  character  of  the  duties,  and 
the  extent  of  the  servant's  experience  In  the 
«ame  or  similar  duties.  It  is  manifest  that  a 
question  dependent  upon  factors  which  may 
assume  such  Indnltely  diverse  forms  as  these 
Is  pre-eminently  one  for  the  Jury. 

What  time  or  training  is  requisite  to  make 
one  a  competent  engineer  Is  a  question  of  fact 
•olely.  Hence  It  is  error  to  Instruct  a  Jury 
that  "proof  of  the  employment  of  one  who  had 
always  been  a  manual  laborer  or  a  mule  driver 
to  ran  a  steam  engine  raises  a  presumption  of 
negligence  of  the  master,  without  shov;lng  that 
he  had  actual  notice  of  the  servant's  anteced- 
ents."    Joch  T.  Dankwardt  (1877)  83  III.  331. 

This  Instruction,  which  follows  the  rule  for- 
mulated in  Shearman  ft  Redfleld  on  Negligence, 
f  133.  was,  however,  approved  by  the  court. 
rtryuendo,  in  Harper  v.  Indianapolis  ft  St.  L.  R. 
Co.  (1871)  47  Mo.  567,  4  Am.  Rep.  353. 

The  commentator,  therefore,  can  do  little 
more  than  indicate  the  broad  category  under 
which  the  cases  fall,  and  state  the  effect  of  the 
rulings  nnder  each  head. 

In  some  cases  the  propriety  of  requiring  that 
the  servant  shall  have  had  some  practical  ex- 
perience, or  been  in  a  position  in  which  he  had 
an  opportunity  of  observing  others  do  the  work, 
Is  too  manifest  to  be  a  matter  of  doubt. 

If  tbe  employment  demands  special  knowl- 
edge or  experience,  only  men  of  special  knowl- 
edge and  experience  should  be  employed.  Hol- 
land T.  Tennessee  Coal.  I.  ft  R.  Co.  (1890)  91 
Ala.  444,  12  L.  R.  A.  232,  8  So.  524. 

It  is  iwsilsence  to  Intrust  the  handling  of  a 
dangerous  material,  like  dynamite,  to  Inexpe- 
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rlenced  workmen.  Stewart  v.  New  York.  O.  ft 
W.  R.  Co.  (1889)  54  Hun,  638,  8  N.  Y.  Supp. 
19  (verdict  for  plaintiff  warranted  by  evidence 
that  the  foreman  In  charge  for  the  day  was 
a  stone  mason  with  an  Imperfect  knowledge  of 
the  properties  of  dynamite). 

The  master  may  properly  be  fotmd  negligent 
where  common  laborers,  engaged  ,ln  stowing 
stone  posts  In  a  schooner,  were  charged  with  the 
duty  of  securing  the  platform,  and  allowed  to 
select  the  gear,  without  instruction,  and  there 
Is  no  evidence  that  they  possessed  the  requisite 
skill,  intelligence,  or  care.  Donnelly  v.  Booth 
Bros,  ft  H.  I.  Granite  Co.  (1807)  90  Me.  110, 
37  Atl.  B74. 

On  the  other  hand,  negligence  on  the  master's 
part  is  not  established  where  the  only  testi- 
mony as  to  incompetency  Is  that  of  the  delin- 
quent servant  himself,  who  admitted  on  cross- 
examination  that  he  had  never  done  any  wir- 
ing of  holes  loaded  with  dynamite,  and  had  not 
had  charge  of  deep  drilling  and  dynamite  blast- 
ing with  electricity,  but  also  testified  that  he 
knew  bow  it  ought  to  be  done.  O'Nell  v. 
O'Leary  (1895)  164  Mass.  387.  41  N.  E.  6G2. 

The  Incompetency  of  a  servant  may  arise 
from  the  fact  that  he  has  not  worked  at  the 
employment  for  several  years,  as  well  as  from 
unfamlllarlty  with  It.  Curran  v.  A.  H.  Stange 
Co.  (1898)  98  Wis.  598,  74  N.  W.  877. 

But  if  the  work  may  be  well  done  by  the  un- 
skilled and  Inexperienced,  it  cannot  be  said 
that  the  master  Is  lacking  in  the  measure  of 
care  he  owes  to  other  employees,  If  he  employs 
unskilled  and  Inexperienced  men  upon  It.  Hol- 
land V.  Tennessee  Coal,  I.  ft  R.  Co.  (1890)  91 
Ala.  444,  12  L.  R.  A.  232,  8  So.  524. 

It  is  not  negligence  to  other  employees  to 
employ  a  man  twenty-two  years  of  age,  physic- 
ally and  mentally  qualified  for  the  business, 
to  assume  the  active  duties  of  brakeman, 
merely  because  he  has  not  yet  had  experience. 
Gorman  v.  Minneapolis  ft  St.  L.  R.  Co.  (1889) 
78  Iowa,  509,  43  N.  W.  303. 

Complaint  by  a  j'ard  switchman,  charging  In- 
competency of  the  fireman  through  failure  to 
understand  signals,  and  alleging  his  Inexperi- 
ence, Is  sufiiclent  as  to  the  allegation  of  his 
Incompetency.  Galveston,  H.  ft  S.  A.  R.  Co.  v. 
EcUols  (1894)  7  Tex.  Civ.  App.  429,  26  S.  W. 
1117. 

A  verdict  for  the  plaintiff  has  been  set  aside 
where  the  evidence  showed  that  such  fellow 
servant  was  an  intelligent  man,  that  the  duties 
of  a  signalman  and  a  switchman  which  he  was 
discharging  when  the  accident  occurred  were  so 
simple  that,  according  to  the  testimony  of  one 
witness,  they  could  be  learned  In  one  or  two 
days,  or,  according  to  the  testimony  of  another 
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therefore  treat  the  case  as  resting  upon  the 
first  count  only.  The  evidence  wholly  failed 
to  support  the  allegation  that  Sheldon  was 
employed  by  defendant  as  a  hostler.  On  the 
contrary,  all  the  evidence  shows  that  he  was 
employed  as  a  wiper  or  fire  puller,  and  that 
the  rules  of  the  company  positively  pro- 
hibited a  wiper  or  fire  puller  to  move  an  en- 
gine under  any  circumstances,  except  in  the 
immediate  presence  and  under  the  direction 
of  a  hostler  who  was  on  the  engine.  The 
plaintiff  produced  some  evidence  that  on  at 
least  one  occasion  before  this  accident  Shel- 
don did  move  an  engine,  and  backed  it  into 
another  engine ;  but  there  is  no  evidence  that 
the  company,  or  any  of  Sheldon*a  superior 
oHlcers,  knew  of  this  fact,  and,  on  the  con- 
trary, the  head  hostler  and  the  foreman  both 
testify  that  they  never  knew  of  Sheldon  mov- 
ing an  engine  at  any  time  before  the  acci- 


dent. The  plaintiff's  witnesses  Andrews, 
Lof  tin,  and  Coyle  testify  to  hearing  or  maJc- 
ing  complaints  against  Sheldon,  and  that  the 
fire  pullers  were  afraid  to  go  under  the  en- 
gine when  he  was  moving  it,  but  none  of 
them  would  swear  that  this  occurred  prior 
to  the  accident  to  the  plaintiff;  and  when  it 
is  remembered  that  the  plaintiff  was  in- 
jured on  the  20th  of  October,  1893,  and  that 
the  trial  at  which  this  testimony  was  intro- 
duced t(x>k  place  on  the  3d  of  January,  1896, 
the  inability  of  the  witnesses  to  locate  these 
"talks"  among  "the  boys,"  as  to  whether  they 
were  before  the  accyient  or  afterwards,  i§ 
easily  understood.  The  witness  Coyle  also 
testified  to  hearing  complaints  made  to 
Stringer,  the  head  hostler,  about  Sheldon, 
but  he  was  unable  to  state  whether  this  was 
before  or  after  the  accident;  he  finally  say- 
ing:    "I  do  not  know  for  certain.    It  was 


witness,  In  two  or  three  weeks;  and  that,  pre- 
vious to  the  accident  he  had  been  employed 
for  three  weeks  In  the  yard  and  one  week  In 
the  duties  of  switchman  and  signalman.  Dever- 
111  V.  Grand  Trunk  R.  Co.  (1866)  25  U.  C.  Q. 
B.  517. 

Between  these  two  extreme  predicaments 
He  those  In  which  some  experience  is  admitted 
to  be  necessary,  and  the  question  presented  Is 
whether  that  which  the  servant  has  had  Is  suf- 
ficient to  qualify  him  for  his  duties.  The  fol- 
lowing cases  will  Indicate  the  views  taken  by 
the  courts  as  to  a  variety  of  circumstances. 

In  Bunnell  v.  St.  Paul,  M,  ft  M.  R.  Co.  (1882) 
29  Minn.  305,  13  N.  W.  120,  there  was  held  to 
be  sufficient  evidence  to  sustain  a  verdict  for 
the  plalntiflF  where  the  testimony  showed  that 
the  man  hired  as  a  foreman  of  carpenters 
had  been  In  the  defendant's  employ  only  about 
four  months  before  the  accident  caused  by  his 
negligence :  that  for  three  years  before  that 
time  he  had  been  In  the  Insurance  business ; 
that  he  had  never  learned  the  carpenter's 
trade,  and  had,  In  all.  never  worked  more  than 
twelve  weeks  as  a  carpenter. 

In  Gibson  v.  Northern  C.  R.  Co.  (1880)  22 
Hun,  2S9,  a  car  Inspector,  who  failed  to  discover 
and  note  a  defect,  was  thirty-four  or  thirty- 
five  years  old,  and  had  worked  for  three  or  four 
months  in  a  railroad  yard  in  Ireland,  putting 
brasses  into  freight  cars,  but,  with  this  ex- 
ception, had  been  employed  as  a  common  labor- 
er, and  was  not  a  mechanic,  and  was  without 
knowledge  of  machinery  up  to  the  time  of  en- 
tering the  service  of  the  defendant.  He  worked 
Ln  the  defendant's  carpenter  shop,  repairing 
cars,  putting  In  brasses,  bolting,  and  putting  In 
boxes,  and  assisting  In  the  shop,  from  one  to 
two  years,  and  was  then  made  car  Inspector. 
His  evidence  showed  clearly  that  he  under- 
stood the  details  of  his  business,  and  appeared 
to  have  been  given  Intelligently.  It  was  held 
that  negligence  in  employing  him  as  a  car  In- 
spector was  not  shown. 

Incompetency  to  act  as  flagman  for  an  ap- 
proaching train  at  night-time  may  be  properly 
found  where  the  servant  had  had  scarcely  any 
experience  as  brakeraan  or  flagman,  had  not 
been  Instructed  as  to  the  rule  requiring  the  use 
of  torpedoes,  and  had  never  flagged  a  train  ex- 
cept once  before,  on  which  occasion  he  had 
been  found  fault  with  by  defendant's  conductor, 
and  discharged  for  disobedience.  Mann  v.  Dela- 
ware &  H.  Canal  Co.  (1883)  91  N.  Y.  495. 

Whether  a  railway  company  Is  liable  for  an 
Injury  caused  by  the  unskllfulness  of  a  yard 
conductor  In  turning  a  switch  Is  for  the  Jury, 
where  the  tracks  are  so  complicated  that  with- 
out experience  in  the  operation  of  the  switches, 
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mistakes  would  be  likely  to  be  made,  and  the 
delinquent  servant's  duties  as  yard  conductor 
only  occaskmally  required  him  to  turn  the 
switches,  and  before  his  appointment  to  that 
position  he  had  been  engaged  In  coupling  cara 
O'Loughlln  V.  New  York  C.  ft  H.  R.  R.  Co. 
(1895)   87  Hun,  638,  34  N.  Y.  Supp.  297. 

The  fact  that  a  man  is  competent  for  the 
general  duties  of  a  locomotive  engineer  will  not 
excuse  a  railway  company  for  an  accident 
caused  by  his  lack  of  knowledge  and  experience 
as  to  the  road  at  the  place  where  the  accident 
occurred.  Missouri  P.  R.  Co.  v.  Patton  (1894; 
Tex.  Civ.  App.)  25  S.  W.  339,  Affirmed  In 
(1894;  Tex.)  26  S.  W.  978,  where,  however, 
this  point  was  not  discussed. 

In  Wright  V.  New  York  C.  R.  Co.  (1S58)  28 
Barb.  80,  the  court  expressed  Its  dissatisfaction 
with  a  verdict  finding  that  a  man  was  not  com- 
petent to  act  as  engineer  of  a  night  train  on 
the  line  between  Rochester  and  Niagara,  where 
the  evidence  was  that  he  had  served  as  an  en- 
gineer some  four  years,  and  had  been  In  the 
employ  of  the  defendant  nineteen  montha  but 
not  on  the  section  of  the  road  In  question ;  that 
he  had.  however,  as  engineer,  run  over  the  road 
a  dozen  times  in  the  nineteen  montha  and 
had  ridden  on  the  cars  at  other  times ;  and  that 
he  had  run  up  to  the  bridge  with  a  freight 
train,  the  night  before;  and  several  witnesses 
of  the  defendant,  engineers,  also  state  facts 
tending  strongly  to  show  that  such  an  acquaint- 
ance with  a  road  was  amply  sufiicfent.  The 
court  of  appeals  held  that  the  man  was  cer- 
tainly competent.      (1862)  25  N.  Y,  562. 

The  competency  of  a  fireman  to  act  as  en- 
gineer on  a  run  between  stations  is  for  the 
Jury  where  the  evidence  is  that  he  had  been 
In  the  employment  of  the  defendant  several 
years,  part  of  the  time  as  a  fireman,  and  at 
two  different  periods  of  about  six  months  each 
had  served  as  an  extra  engineer  in  charge  of 
freight  trains,  but  never  as  a  regular  engineer; 
that  he  had  been  over  the  section  of  the  road 
on  which  the  accident  occurred  about  twenty- 
four  times  in  all,  in  his  service  as  an  engineer, 
the  last  time  about  a  month  before  the  acci- 
dent ;  that  he  had  never  inspected  the  switches 
or  side  tracks  at  the  point  where  the  accident 
occurred,  so  as  to  learn  their  exact  location,  and 
knew  nothing  on  that  subject  except  what  he 
had  noticed  when  he  passed  over  them,  and  had 
been  told  by  others;  that  he  had  had  no  ex- 
perience in  running  an  engine  disabled  as  was 
the  one  which  caused  the  Injury,  and  had  nerer 
observed  the  effect  of  such  disability  upon  the 
holding  power  of  an  engine  or  the  ability  of 
those  Ln  charge  of  It  to  stop  It:  and  that  he 
bad  been  examined  when  promoted  to  the  poai- 
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on  or  about  that  time,  to  the  best  of  my 
knowledge— About.  It  might  have  been 
prior  to  that^  and  it  might  have  been  after- 
wards, but  it  was  about  that  time."  When 
the  evidence  is  analysed,  therefore,  it 
amounts  to  this:  That  Sheldon  was  not  em- 
ployed as  a  hostler,  as  charged  in  the  peti- 
tion, but  was  employed  as  wiper  or  fire 
puller,  and  was  prohibited  by  the  rules  of  the 
company  from  moving  an  engine,  except 
when  a  hostler  was  on  the  engine  directing 
him;  that  neither  the  head  hostler  nor  the 
foreman  had  ever  heard  of  Sheldon  moving 
an  engine  before  the  acc),dent;  that  Sheldon 
did  move  an  engine  once  before  the  acci- 
dent but  neither  the  head  hostler  nor  the 
foreman  ever  heard  of  it;  that  the  fire  pull- 
ers and  wipers  complained  about  Sheldon, 
and  at  least  one  of  them  spoke  to  the  head 
hostler  about  Sheldon,  but  it  does  not  appear 


that  this  was  before  the  accident;  that  Pe- 
ter Stringer  was  the  head  hostler,  and  di- 
rected the  men  around  the  roundhouse  as  to 
what  work  they  should  do,  but  that  he  had 
no  power  to  employ  or  discharge  anyone, 
and,  if  anything  unusual  occurred,  he  had  to 
report  to,*  and  act  under  the  orders  of,  Ran- 
dall, who  was  the  foreman  and  master  me- 
chanic, and  whose  office  was  within  a  few 
feet  of  the  roundhouse,  and  who  alone  had 
power  to  employ  or  discharge  the  men. 

The  case  was  put  to  the  jury  by  the  court 
upon  instructions  which  authorized  a  recov- 
ery by  the  plain tiflf  if  the  defendants  em- 
ployed Sheldon,  and  permitted  him  to  move 
engines  around  the  roundhouse  .or  yards  at 
Monett,  and  if  Sheldon  was  unskilful  or  in- 
compet4:nt,  and  the  defendant  knew  it,  or  by 
the  exercise  of  reasonable  care  could  have 
ascertained  it,  or  kept  him  in  its  employ  aft- 


tioo  of  engineer,  bat  not  upon  that  subject 
OL«ushIln  T.  New  Tork  C.  ft  H.  B.  B.  Co. 
(1^87)  9  N.  Y.  S.  E.  884. 

The  negligence  of  the  railway  company  la 
for  the  Jury  where  the  evidence  Is  that  the  ae- 
efdent  occurred  on  the  first  occasion  when  he 
had  chaise  of  a  train  in  the  night-time;  that, 
prior  to  the  accident,  he  had  had  little  or  no 
experience  as  engineer,  except  such  as  he  de- 
riTed  from  malting  a  few  short  trips  by  day- 
•Ifht;  that  he  had  also  acted  for  a  short  time 
u  fireman  on  day  trips,  and  that  the  accident, 
&  collision,  might  have  been  prevented  If  he 
had  not  neglected  his  duty  to  light  the  head- 
light    Newell  V.  Ryan  (1886)  40  Ilun.  286. 

A  railroad  engineer  is  presumably  a  compe- 
tent person  to  inspect  an  engine  to  see  If  it  is 
in  such  repair  as  to  prevent  the  escape  of  fire. 
Menominee  River  Sash  &  Door  Co.  v  Mllwaulcee 
ft  N.  B,  Co.  (1895)  91  Wis.  447,  65  N.  W.  176. 
The  principle  governing  the  liability  of  a 
railway  company  for  Injuries  caused  by  the  in« 
competency  of  a  fireman  who  has  been  tempo- 
rarily permitted  to  handle  an  engine  for  switch- 
ing, and  similar  work,  has  been  formulated  as 
follows : 

''Railroad  comi>anies  are  not  required  to  em- 
ploy skilled  engineers  as  firemen ;  and.  If  It 
Is  the  prevailing  custom  of  engineers  to  leave 
the  firemen  in  charge  of  their  engines  when 
•vltching  or  similar  work  is  to  be  done,  then 
It  is  to  be  presumed  that  brakemen,  when  they 
eni^age  or  continue  in  their  employment,  do  so 
with  the  knowledge  of  the  custom,  assuming  the 
additional  hasard  that  the  custom  involves, 
and  can  be  entitled  to  compensation  from  the 
company  for  Injury  caused  by  a  fireman's  in- 
eompf^tent  management  of  an  engine  only  when 
his  fitness  was  below  what  ought  to  be  re- 
quired of  firemen."  Louisville  ft  N.  R.  Co.  v. 
Kelly  (1894)  24  U.  S.  App.  103.  63  Fed.  Rep. 
407,  11  C.  C  A.  260.  A  requested  instruction 
Id  this  case,  "that  firemen  after  a  certain  pe- 
riod of  service  as  firemen  are  promoted  to  en- 
gineers." was  held  objectionable  because  it 
assumes  that  such  promotions  of  firemen  to 
engineers  were  of  uniform  or  at  least  custom- 
ary occurrence  "after  a  certain  period  of  serv- 
ice as  firemen,**  without  regard  to  the  capacity, 
habits,  and  temper  of  the  particular  Indivld- 
oaJa  The  court  says:  **There  was  no  proof 
at  such  costom ;  none  such,  of  course,  has  ever 
prevailed." 

One  who  faas  served  as  a  fireman  for  a  long 
time,  and  on  several  occasions  has  run  an  en- 
Sine  In  a  switchyard,  is  not  to  be  deemed  In- 
oompetent  to  act  as  engineer  on  a  train  in  such 
yard  becaase  he  Is  not  regularly  engaged  as  an 
engineer.  Oblo  ft  M.  B.  Co.  v.  Dunn  (1894) 
48L.  R.  A. 


138  Ind.  18,  86  N.  E.  702,  Rehearing  Denied  In 
(1894)   138  Ind.  28.  37  N.  E.  546. 

Permitting  a  fireman  who  has  been  employed 
as  a  brakeman  for  six  months  and  as  a  fire- 
man for  twenty  months,  and  who  has  handled 
an  engine  more  or  less,  to  operate  a  switch  en- 
gine in  coupling  cars.  Is  not  negligence  which 
will  render  the  company  liable  for  Injuries  to 
a  switchman  by  starting  the  engine  too  sud- 
denly. Thompson  v.  I^ke  Shore  ft  M.  B.  B. 
Co.   (1890)  84  Mich.  281,  47  N.  W.  584. 

In  Norfolk  ft  W.  R.  Co.  v.  Thomas  (1803)  00 
Va.  205,  17  S.  E.  884,  a  railroad  company  was 
held  liable  where  the  engineer  in  charge  al- 
lowed a  flying  switch  to  be  made  by  an  inex- 
perienced fireman,  who  had  only  been  in  serv- 
ice three  or  four  weeks  and  never  on  a  railroad 
before,  and  the  conductor  (a  vice  principal  as 
to  such  matters  in  Virginia)  knew  he  was 
running  the  engine. 

Unfitness  for  the  duty  of  handling  a  switch- 
engine  is  not  proved  where  the  servant  had  had 
two  years'  experience  as  fireman,  and  during 
that  time  had  frequently  been  Intrusted  with 
switching.  East  Tennessee,  V.  ft  O.  R.  Co.  v. 
McKeney  (1886 :  Tenn.)   1  8.  W.  500. 

It  is  not  negligence  to  promote  a  fireman  to 
the  post  of  engineer  after  he  has  been  one  year 
In  the  service,  where  the  evidence  Is  that  two 
years'  experience  as  fireman  with  the  opportun- 
ities thus  obtained,  for  learning  an  engineer's 
duties,  is  generally  considered  sufliclent  to 
qualify  the  fireman  for  those  duties,  and  the 
representative  of  the  railway  company  had 
good  reason  to  suppose,  from  the  familiarity 
with  his  work  shown  by  the  fireman  In  ques- 
tion, that  he  had  had  considerable  previous  ex- 
perience under  other  employers.  Texas  ft  N. 
O.  R.  Co.  V.  Berry  (1887)  67  Tex.  238,  5  S.  W. 
817. 

Incompetency  to  act  as  engineer  Is  not  es- 
tablished where  the  servant  has  been  fireman 
for  four  years,  during  which  time  he  has  fre- 
quently taken  charge  of  the  engine  while  the 
regular  engineer  was  sick :  and  it  also  appears 
that  from  three  to  five  years*  service  as  fireman 
Is  all  that  is  customarily  required  of  a  fireman 
before  he  Is  promoted.  Roblin  v.  Kansas  City, 
St.  J.  ft  C.  B.  R.  Co.  (181)3)  119  Mo.  483,  24 
S.  W.  1011. 

In  Chicago  ft  B.  I.  R.  Co.  v.  Beatty  (1805) 
13  Ind.  App.  604,  40  N.  E.  753,  42  N.  E.  284, 
a  verdict  for  the  plalntiCF  was  sustained  where 
the  evidence  tended  to  prove  that  the  delin- 
quent servant,  an  engine  wiper,  had  some  ex- 
perience as  a  brakeman.  and  had,  in  other 
places,  as  well  as  In  the  defendant's  yard,  acted 
as  hostler  In  running  engines  on  switches  to 
and  from  roundhouses,  but  had  never  had  any 
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•er  it  knew  or  might  have  known  of  his  in- 
competency, and  if  Sheldon's  incompetency 
•or  unskil fulness  caused  the  injury  to  the 
plaintiff,  and  Unit,  if  Peter  Stringer,  the 
nead  hostler,  had  authority  to  direct  the 
men  in  their  work  around  the  roundhouse, 
"he  was  a  vice  principal,  and  his  knowledge 
was  the  knowledge  of  the  company.  The  in- 
structions did  not  fit  the  issues,  in  that  they 
-did  not  require  the  jury  to  find  that  Sheldon 
was  employed  as  a  hostler.  They  simply  re- 
•quircd  the  jury  to  find  that  Sheldon  was  era- 
ployed  by  the  defendant,  without  specifying 
in  what  capacity,  and  then  to  find  that  the 
defendant  permitted  Sheldon  to  run  engines 
around  the  .roundhouse  and  yards;  and,  in 
-order  to  carry  knowledge  of  Sheldon's  acts 
to  the  company,  so  as  to  draw  the  inference 
of  a  permission  from  the  company,  the  fact 
that  Stringer   had   the  right  to  direct  the 


men  around  the  roundhouse  a«  to  what  work 
they  should  do  was  declared  by  the  court  to 
make  Stringer  a  vice  principal,  so  that  his 
knowledge  was  the  knowledge  of  the  com- 
pany; but  neither  this  instruction,  nor  any 
other  instruction  given  to  the  jury,  required 
them  to  find  that  even  Stringer  *knew  that 
Sheldon  had  ever  run  an  engine  before  the 
accident,  or  that  Stringer  had  ever  permit- 
ted Sheldon  to  do  so.  And  the  jury,  if  m 
required,  could  not  have  so  found,  for,  ss 
above  pointed  out,  the  evidence  shows  only 
one  occasion  prior  to  the  accident  when  Shel- 
don ever  moved  an  engine,  and  there  is  no 
evidence  whatever  that  even  Stringer  ever 
heard  of  it,  but,  on  the  contrary,  Stringw 
testified  positively  that  he  never  had  heard 
of  it,  and  never  had  given  him  pemrssion  to 
do  so,  but  that,  on  the  contrary,  the  rules 
absolutely    prohibited    him    from    doing  so. 


other  experience  as  a  fireman  or  as  an  engineer : 
and  the  appellee  introduced  testimony  tending 
to  prove  that,  in  order  to  qualify  a  man  to 
"handle  engines  In  taking  them  to  and  from  a 
roundhouse,  he  should  have  good  Judgment,  and 
also  two  years'  experience  as  a  fireman,  under 
the  direction  and  supervision  of  a  competent 
eng  neer. 

Evidence  which  merely  goes  to  show  that  a 
servant  has  been  employed  in  an  inferior  ca- 
pacity will  not  Justify  the  Inference  that  the 
master  was  negl'gent  in  employing  him  In  a 
much  higher  capacity  in  the  same  line  of  bus!- 
■ness.  Kd wards  v.  London  &  B.  R.  Co.  (18G5) 
4  Kost.  A  K.  531 ;  a.  p.  Ilaskin  v.  New  York 
•€.  &  II.  R.  R.  Co.  (1873)  65  Barb.  129,  holding 
that  the  promotion  of  a  car-coupler  to  the 
place  of  conductor  In  a  yard  Is  not  of  itself 
evidence  of  negligence,  where  his  experience  in 
the  Inferior  positions  has  been  such  as  to  qual- 
ify him  for  the  higher. 

g.  Acts  of  negUgence  prior  to  the  accident. 

(Th^s  and  the  following  section  should  be 
•compared  with  those  dealing  with  the  parallel 
•case  of  the  prior  satisfactory  and  unsatisfac- 
tory operation  of  inanimate  agencies.) 

That  neither  evidence  of  one,  nor  of  several, 
acts  of  negligence  committed  by  a  servant  be- 
fore that  which  caused  the  Injury  in  suit  Is 
competent  to  show  that  the  latter  act  was  neg 
Ilgent.  Is  perfectly  plain  upon  general  principles 
and  Is  not  d  sputed.  Ilatt  v.  Nay  (1887)  144 
Mpss.  18G.  10  N.  K.  807:  Connors  v.  Morton 
(1804)  100  Mass.  333,  35  N.  E.  800:  Baltimore 
Elevator  Co.  v.  Neal  (1886)  65  Md.  438,  5  All. 
838. 

It  has  also  been  laid  down  broadly  In  several 
cases  that  a  single  prior  act  of  negligence  is  in- 
competent as  evlderce  to  prove  the  unfitness  of 
the  servant.  Gallagher  v.  Piper  (1804)  10  C.  B. 
N.  S.  CC9,  13  L.  J.  C.  v.  N.  S.  329 :  Chapman  v. 
Erie  U.  Co.  (1874)  55  N.  Y.  579:  Holland  v. 
Southern  l\  Co.  (1893)  100  Cal.  240.  34  Pac. 
606:  Ohio  &  M.  R.  Co.  v.  Dunn  (185)4)^138  Ind. 
18,  30  N.  E.  702.  37  N.  E.  540:  Dallas  City  R. 
Co.  V.  Beeman  (1889)  74  Tex.  291.  11  S.  W. 
1102:  Houston  &  T.  C.  R.  Co.  v.  Myers  (1881) 
55  Tex.  110  (rule  assumed  arfjuendo)  ;  Mc- 
Keever  v.  Uomesiake  Min.  Co.  (1898)  10  8.  D. 
699.  74  N.  W.  1053  (verdict  rightly  directed 
for  defendant  where  the  servant  bad  made  only 
one  mistake  dur  ng  twelve  years). 

That  notice  of  the  prior  act  must  In  some 
way  be  brought  home  to  the  master  before  It 
can  become  a  factor  bearing  upon  the  (lucstion 
of  h  8  negl  gence  follows  from  the  genoral  prin- 
ciples stated  supra,  I.  e.  See  Mulhern  v.  I..e- 
^8  L.  R.  A. 


h  gh   Valley  Coal  Co.   (1894)   161   Pa.  270,  28 
Atl.  1087. 

The  receipt  of  Information  that  the  servant 
has  been  guilty  of  such  an  act  Is  said  merelv 
to  Impose  on  the  master  the  obligation  of  ns'ng 
ord'nnry  care  In  Investigating  the  canae  of  the 
accident  and  the  competency  of  the  servant,  and 
acting  with  reference  to  his  retention  or  dis- 
chnrge  as  reasonable  prudence  would  dictate 
In  v'ew  of  the  facts  ascertained.  If  th^^s*  farts 
prove  to  be  such  that  a  careful  man  would  have 
cons'dered  himself  Justified  In  retnin'ng  the 
servant,  no  fault  can  be  Imputed  to  the  miis- 
rer.  Baulec  v.  New  York  &  TT.  R  Co.  C18T2) 
02  Barb.  02.S.  Affirmed  In  (t874>  r,ft  X.  Y-.r-.O.l? 
Am.  Rep.  325.  In  the  opinion  delivered  in  the 
lower  court  it  was  denied  that  "Intelliffent  men 
of  good  habits  who  are  engineers  or  hmkeniea 
or  switchmen  on  railroads  mnst  Inevitably  bi 
discharged  ...  for  the  first  error  or  act 
of  negligrence." 

Though  undoubtedly  notice  of  the  serrant's 
lapae.  If  it  Is  at  all  serious,  w'll  Imnoae  npon 
the  master  and  his  represents tiv<»«  the  ohlfn- 
tlon  of  exerc'sing  increased  vigMnrre  In  oha-rr- 
Ing  the  servant's  conduct  afterwwd.  Ctaapmaa 
V.  Erie  R.  Co    (1874)  55  N.  Y.  579. 

Th's  doctrine,  however,  holds  rood  to  ita  fall 
extent  only  In  cases  where  the  act  of  n'-ePg^nce 
was  cpsual  or  acc'dental.  Baulec  v.  Now  York 
A  H.  R.  Co.  (1874)  59  N.  Y.  350.  17  Am.  Rep. 
32.%.  where  the  plaintiff  was  held  to  hnre  been 
r'ghtly  nonsuited.  The  court  aa'd :  "An  la- 
dividual  who  by  years  of  faithful  aerv're  bat 
shown  himself  trustworthy,  vigilant,  and  cx»m- 
petent  Is  not  d'squallfled  for  fnrth<»r  emp'oy- 
m^nt.  and  proved  either  Incompetent  or  rare- 
less,  and  not  trustworthy,  by  a  single  mistake 
or  act  of  forgetfulness  and  omtfes'on  to  exercls* 
the  h!ghf»st  degree  of  caution  and  prr^sence  of 
mind.  The  fact  would  only  show,  wliat  mast 
be  true  of  every  human  being,  thnt  rh«»  Indl- 
v'dual  WPS  capable  of  an  act  of  n»?ng«»nce. 
forgetfulness.  or  error  of  Judgment.  Th's  most 
be  the  case  as  to  all  employees  of  rornoratloci 
until  a  race  of  servants  can  be  found  free  from 
the  defects  and  Infirmities  of  hnmanitj.  A 
s'ngle  act  may.  under  some  clrcnmstancps.  show 
an  Individual  to  be  an  Improper  and  unflt  per 
son  for  a  pos'tlon  of  trust,  or  any  particular 
service,  as  when  such  act  is  Intentional  and 
done  wantonly,  regardless  of  consequences,  ot 
maliciously.  So  the  manner  In  whVh  a  sj>^ 
clfio  act  Is  performed  may  concTua'vely  ahov  the 
utter  Incompetency  of  the  aotor.  and  his  In- 
ability to  perform  a  particular  service.  Bat  a 
s'ngie  act  of  casual  neglect  does  not.  p^  sr. 
tend  to  prove  the  party  to  be  careless  and  Im- 
prudent, and  unfitted  for  a  position    rcquirlac 
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The  case  presented  therefore  does  not  show 
that  the  company  employed  Sheldon  as  a 
hostler,  or  that  it  ever  permitted  him  to  run 
An  engine,  or  ever  heard  of  his  doing  so,  be- 
fore the  accident,  and  that  the  rules  prohib- 
ited his  moving  an  engine.  Sheldon  was 
employed  as  a  wi)>er  or  fire  puller,  and  there 
is  no  pretense  tiiat  he  was  incompetent  to 
do  that  work.  There  was,  therefore,  no  evi- 
dence upon  which  to  predicate  the  instruc- 
tions given  for  the  .plaintiff.  The  third  in- 
struction given  for  the  plaintiff  lacked  the 
essential  element  of  requiring  the  jury  to 
find  that  Stringer  knew  of  Sheldon's  incom- 
petency to  move  an  engine,  and  that  String- 
er permitted  him  to  do  so;  and  the  jury 
could  not  so  find  because  there  was  no  evi- 
dence whatever  adduced  upon  which  the  jury 
could  have  so  foiwd,  but  the  evidence  was  all 
to  tlie  eontrai-y.     The  instructions  were  fur- 


ther erroneous  in  that,  while  not  being  oon- 
sistent  with  the  issues  as  to  Sheldon's  em- 
ployment as  a  hostler,  and  not  specifying  in 
what  capacity  Sheldon  was  employed,  and 
assuming  that  there  was  evidence  that  de- 
fendant pei-niitted  him  to  move  engines,  and 
while  declaring  tliat,  because  Stringer  di- 
rected the  work  of  the  men  around  the 
roundhouse,  he  was  a  vice  principal,  and 
without  requiring  the  jury  to  find  that 
Stringer  had  any  knowledge  that  Sheldon 
ran  engines,  or  that  he  was  incompetent,  it 
was  declared  that  Stringer's  knowledge  was 
the  knowledge  of  the  company. 

It  might  be  sufficient  now  to  say  that.  If 
all  the  knowledge  that  Stringer  is  shown  by 
this  record  to  have  had  is  assumed  to  have 
been  possessed  by  the  company,  it  would  not 
make  out  a  case  against  the  defendant,  for 
it  would  amount  only  to  this :     That  Sheldon 


care  and  prudence.  Character  is  formed  and 
qoallties  exhibited  by  a  series  of  acts,  and  not 
tj  a  single  act.  An  engineer  might  from  inat- 
tention omit  to  sound  the  whistle  or  r|ng  the 
bell  at  a  road  crossing,  but  such  fact  would 
not  tend  to  prove  him  a  careless  and  negligent 
aerrant  of  the  company.  The  company  Is  only 
charged  with  the  duty  of  employing  those  who 
bare  acquired  a  good  character  in  respect  to 
tlie  qnalifications  called  for  by  the  particular 
service,  and  no  one  would  say  that  a  good 
character  acquired  by  long  service  was  de- 
stroyed or  seriously  impaired  by  a  single  invol- 
untary and  unintentional  fault.  In  Walker  v. 
Boiling  (1S53)  22  Ala.  294.  Phelan,  J.,  declares 
that  the  master  will  be  responsible  for  the  neg- 
ligence of  a  general  manager  in  employing  or 
retaining   Incompetent   subordinates. 

The  incompetency  of  a  fireman  for  the  duties 
«(  an  engineer  cannot  be  predicated  on  the 
ground  that  he  failed,  while  the  train  was  run- 
ning between  stations,  to  notice  a  signal  to 
Kop,  given  from  the  rear  of  the  train.  Core  v. 
Ohio  River  R.  Co.  (1893)  38  W.  Va.  456,  18 
8.  B.  696. 

The  mere  fact  that  a  yard  master  had  sent 
an  engine  npon  the  track  when  a  coming  train 
was  overdue  does  not  conclusively  show  that 
the  company  was  negligent  in  keeping  him  in 
its  service,  since  he  might  have  had  Informa- 
tion showing  that  the  train  would  not  arrive 
for  some  time.  Michigan  C.  R.  Co.  v.  Gilbert 
(1881)  46  Mich.  176,  9  N.  W.  243. 

It  must  necessarily  be  subject  to  a  qualifi- 
cation similar  to  the  one  noted  above  In  dis- 
cnssing  the  evidential  weight  of  the  servant's 
Incompetency,  since  even  a  single  careless  act 
may  sometimes  be  of  such  a  nature  as.  not  only 
to  indicate  that  the  servant  is  unfit  for  his 
Hloties,  but  that  the  master  will  be  culpably  neg- 
ligent if  he  does  not  discharge  him  Immedi- 
ately after  the  delinquency  comes  to  bis  knowl- 
edge. See  Evansville  &  T.  H.  R.  Co.  v.  Guy- 
ton  (1888)  115  Ind.  450,  17  N.  B.  101,  putting 
the  case  of  carelessness  so  extreme  as  to  allow 
two  trains  to  meet  while  running  in  opposite 
directiona  on  the  same  track. 

In  another  case  it  was  said  that,  although 
a  single  act  of  a  locomotive  engineer  in  run- 
ning a  train  12  miles  in  forty  minutes,  while  the 
schedule  time  is  one  hour,  and  a  portion  of  such 
distance  at  40  or  45  miles  an  hour,  in  daylight 
and  without  accident  or  injury  to  anyone, 
did  not  necessarily  show  him  to  be  unfit  or 
reckless  of  the  lives  of  employees  at  work  upon 
the  track,  yet  this  inference  might  perhaps  have 
been  jostlilabie  if  it  had  been  shown  that  the 
want  oC  accident  on  such  run  was  due  more 
to  chance  or  good  fortune  than  the  management 
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of  the  engine  and  the  actual  condition  of  the 
road;  and  that  men  working  upon  the  track 
could  not  have  been  easily  seen  or  had  time  to 
escape  after  being  warned  of  the  approach  of 
the   train.     Holland    v.    Southern     P.     R.     Co^ 

(1893)  100  Cal.  240,  34  Pac.  666. 
Especially  is  it  legitimate  to  draw  the  infer- 
ence of  unfitness  where  the  dereliction  of  duty 
was   one  which   the  physical  qualities   of  the 
servant  rendered  extremely  probable. 

The  negligence  of  a  railway  company  is  for 
the  Jury,  where  it  has  retained  in  its  employ  as 
a  night  operator  a  boy  eighteen  years  of  age, 
who  a  few  months  before  the  accident  had  gone 
to  sleep  white  on  duty.  Baltimore  A  O.  R.  Co. 
V.  Camp  (1895)  31  U.  8.  App.  213,  65  Fed. 
Rep.  952,  13  C.  C.  A.  233. 

Nor  is  there  any  difficulty  in  holding  that, 
when  proof  of  the  commission  of  a  negligent 
act  is  accompanied  by  proof  that  the  delinquent 
servant  had  a  reputation  for  recklessness 
(see  Infra,  II.  m.),  and  this  reputation  was 
known  to  the  master,  a  verdict  for  the  plaintiff  is 
warranted.     Mexican   Nat.   R.  Co.   v.   Mussette 

(1894)  86  Tex.  708,  24  L.  R.  A.  642,  26  S.  W. 
1075.  . 

In  regard  to  the  question  whether  the  plain- 
tiff is  entitled  to  introduce  evidence  that  the 
delinquent  servant  had  been  guilty  of  several 
acts  of  negligence  prior  to  the  time  of  the  ac- 
cident in  suit,  the  courts  are  not  unanimous. 
The  doctrine  which  seems  to  be  the  most 
logical,  and  which  is  sustained  by  a  considerable 
array  of  authorities,  is  that  such  evidence  is 
competent  to  establish  the  unfitness  of  the  de- 
linquent servant.  Oler  v.  Los  Angeles  Consol. 
Electric  R.  Co.  (1805)  103  Cal.  120,  41  Pac. 
22,  and  other  cases  cited  below,  which  clearly 
assume  the  correctness  of  this  rule. 

Of  course  the  prior  acts  put  in  evidence 
must  be  such  as  fairly  to  Import  negligence  In 
the  doer,  before  ttie  further  question  whether 
they  indicate  unfitness  can  be  considered. 
Thus,  evidence  that  a  locomotive  fireman  who 
had  caused  an  accident  while  running  a  loco- 
motive had  on  another  occasion  run  an  engine 
faster  than  in  the  Judgment  of  another  engineer 
was  proper,  and  at  still  another  time,  while 
running  a  locomotive,  had  struck  a  car  In  coup- 
ling to  it  with  force  which  the  witness  con- 
sidered excessive, — is  Insufficient  to  raise  a  ques- 
tion of  fact  as  to  the  competency  of  such  fire- 
man. Marrlnan  v.  New  York  C.  &  H.  R.  R. 
Co.  (1897)  13  App.  Div.  439,  43  N.  Y.  Supp. 
606. 

Such  evidence  is  also  admissible  to  establish 

the  negligence  of  the  master,  on  the  ground  that 

he  retained  the  servant  in  his  employ  after  he 

or    his    representative    had    obtained     actual 
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was  employed  as  a  wiper  or  fire  puller ;  that 
he  was  prohibited  by  the  rules  from  moving 
an  engiue;  tliat  he  never  had  moved  an  en- 
gine before  the  injury  to  plaintiff;  and  that 
he  was  not  ordered  or  given  permission  to 
do  so  on  that  occasion,  or  given  permission 
to  do  so  at  any  other  time  prior  to  the  acci- 
dent This  is  what  the  evidence  shows  was 
the  knowledge  of  Stringer.  It  wholly  fails 
to  show  any  knowledge  on  Stringer's  part 
which  would  impose  a  liability  on  the  de- 
fendant. In  Dysart  v.  Kansas  City,  Ft.  fl. 
d  M.  If,  Co,  145  Mo.,  loc,  cit.  88;  46  S.  W. 
752,  Williams,  J.,  said:  "Plaintiff  and  the 
engineer  were  fellow  servants.  ...  It 
was  essential  to  plaintiff's  case  ...  to 
show,  not  only  the  incompetency  of  the  en- 
gineer, but  also,  that  defendant  failed  to  ex- 
ercise reasonable  care  in  employing  and  re- 
taining him  in  its  service.     Rohlin  v.  Kan- 


sas City,  8t,  J.  d  0,  B,  R,  Co,  119  Mo.  476, 
24  S.  VV.  1011.  'There  is  no  dispute  as  to 
111  is  propodition  of  law;  namely,  that  the 
muster  must  use  ordinary  care  in  employing 
and  retaining  competent  and  suitable  serv- 
ants. This  is  a  personal  duty  devolved  up- 
on the  master,  and  he  is  liable  for  a  failure 
to  perform  this  duty,  resulting  in  an  injury 
to  a  fellow  servant.'  Williams  v.  Missouri 
P.  R.  Co.  109  Mo.  482,  18  S.  W.  1098.  It  is 
equally  well  established  that  the  burden  ia 
on  the  plaintiff  seeking  to  recover  for  in- 
juries caused  by  the  negligence  of  a  fellow 
servant  to  show  want  of  proper  care  on  th» 
part  of  the  master  in  employing  or  retain- 
ing the  latter.  Rohlin  v.  Kansas  City,  8t. 
J.  if  C,  B.  R.  Co,  119  Mo.  476,  24  S.  W.  1011. 
If  there  wa£  a  failure  to  make  this  proof, 
then,  without  reference  to  any  other  ques- 
tions in  the  case,  the  instruction,  which  re- 


knowledge  of  the  specIAc  acts  of  negligence. 
Copplns  v.  New  York  C.  &  H.  R.  R.  Co.  <1890) 
122  N.  Y.  557,  25  N.  E.  015  (servant  absent 
from  his  post  several  times  a  month)  ;  Sutton 
T.  New  York.  L.  B.  &  W.  R.  Co.  (1892)  50  N. 
T.  S.  R.  514,  21  N.  Y.  Supp.  S12 ;  Wood  T.  New 
York  C.  A  EI.  R.  R.  Co.  (1898)  32  App.  DIv. 
600 :  Pittsburgh,  Kt.  W.  &  C.  R.  Co.  v.  Ruby 
(1871)  38  Ind.  204.  10  Am.  Rep.  Ill;  Gulf,  C. 
&  8.  F.  R.  Co.  V.  Pierce  (1804)  87  Tex.  144,  27 
S.  W.  00  (brakeman  had  frequently  gone  to 
sleep  while  at  a  switch^  and  failed  to  throw  It)  ; 
Houston  &  T.  C.  R.  Co.  v.  Patton  (1888:  Tex.) 
9  S.  W.  175  (careless  handling  of  engine  In 
making  coupling)  ;  Wabash  W.  R.  Co.  v.  Brow 
(1805)  31  U.  S.  App.  192,  65  Fed.  Rep.  941. 
13  C.  C.  A.  222. 

In  Pittsburgh,  Ft.  W.  ft  C.  R.  Co.  ▼.  Ruby 
(1871)  88  Ind.  204.  10  Am.  Rep.  Ill,  the  court 
said:  "We  think  that  it  is  well  settled,  not 
only  by  the  authorities,  but  in  reason  and  on 
principle,  that  for  the  purpose  of  showing  that 
the  officers  of  a  railroad  company  had  not  exer- 
cised due  care,  prudence,  and  caution  in  the 
employment,  or  in  retaining  in  service  of  care- 
ful, prudent,  and  skilful  persons  to  manage  and 
operate  such  road,  and  for  the  purpose  of 
charging  such  corporation  with  notice  of  the 
incompetency  of  its  employees,  it  may  l>e  shown 
that  such  employees  had  been  guilty  of  specific 
acts  of  carelessness,  nnskllfulness,  and  Incom- 
petency, and  that  such  acts  were  known  to  such 
officers  prior  to  the  employment  of  such 
agents,  or  that  such  employees  had  been  re- 
tained in  such  service  after  notice  of  such 
acts." 

Buch  evidence  la  also  admissible  to  establish 
the  master's  negligence  on  theground  that  those 
acts  were  so  frequent  that  he  would  have 
learned  of  their  commission  if  he  bad  exercised 
proper  vigilance  In  supervising  the  conduct  of 
bis  servants.  Michigan  C.«R.  Co.  t.  Gilbert 
(1881)  46  Mich.  176,  9  N.  W.  243. 

A  verdict  for  plaint  Iff  on  this  ground  was 
held  proper  in  Whittaker  v.  Delaware  &  H. 
Canal  Co.  (1891)  126  N.  Y.  544,  27  N.  B.  1042, 
Affirming  (1800)  34  N.  Y.  S.  R.  822.  11  N.  Y. 
Supp.  914  (habitual  violation  of  rules)  ;  Wall 
V.  Delaware,  L.  ft  W.  R.  Co.  (1889)  54  Hun. 
454,  7  N.  Y.  Supp.  709  (engine  negligently 
bandied  in  yard  on  numerous  occasions)  ;  Daly 
V.  Sang  (1895)  91  Wis.  836,  64  N.  W.  997  (acts 
of  negligence  extending  over  two  weeks). 

**The  law  will  not  go  so  far  as  to  hold  a 
railroad  corporation  to  such  an  extreme  of  cir- 
cumspection as  to  compel  It  to  note,  at  its  peril, 
every  lapse  of  Its  employees,  where  no  notice 
thereof  Is  directly  communicated,  and  where  the 
circumstances  are  not  such  as  to  afford  a  rea- 
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Bonable  Inference  of  the  derelict  conduct  of  the 
employee  having  become  known  to  the  employ, 
er  prior  to  the  act  which  gives  origin  to  the 
action  for  damages.*'  TTuffman  v.  Chicago,  R. 
I.  ft  P.  R.  Co.  (1883)  78  Mo.  50  (where  an  enpi- 
neer  had  several  times  run  bis  engine  at  ex- 
cessive speed,  but  in  remote  rural  disfrlrts). 

For  difierent  reasons  other  courts  have  de- 
clined to  adopt  this  doctrine  In  Its  entirety. 
The  cases  are  reviewed  in  the  following  coses: 

In  Pennsylvania  it  has  been  held  that  charac- 
ter for  care  must  be  proved  by  evidence  of  gen- 
eral reputation,  and  not  of  special  acts.  Frai- 
ler V.  Pennsylvania  R.  Co.  (1860)  38  Pa.  104. 
80  Am.  Dec.  467.  The  court  referred  to 
Greenl.  Ev.  ||  461-469.  for  the  general  princi- 
ple, and  said :  "Character  grows  out  of  spe- 
cial acts,  but  Is  not  proved  by  them.  Indeed, 
special  acts  do  very  often  indicate  frailties  or 
vices  that  are  altogether  contrary  to  the  cba^ 
acter  actually  established.  And  sometimes  the 
very  frailties  that  may  be  proved  against  a  maa 
may  have  been  regarded  by  him  in  so  serloas 
a  light  as  to  have  produced  great  Improvemeat 
of  character.  Besides  this,  ordinary  care  im- 
plies occasional  acts  of  carelessness,  for  all 
men  are  fallible  in  this  respect,  and  the  law 
demands  only  the  ordinary." 

Tills  decision,  however,  has  been  strongly 
condemned  by  other  courts.  (Raulec  v.  New 
York  ft  H.  R.  Co.  (1874)  59  N.  Y.  356,  17  Am, 
Rep.  323;  Pittsburgh.  Ft.  W.  ft  C.  R.  Co.  v. 
Ruby  (1871)  38  Ind.  204.  10  Am.  Rep.  111.) 
The  reasoning  upon  which  It  is  based  will  clear- 
ly not  bear  analysis.  The  real  question  to  be 
decided  Is,  not  whether  the  commission  of  sev- 
eral negligent  acts  Is  inconsistent  with  the  hy- 
pothesis of  fitness  for  the  duties  of  a  position, 
but  whether  that  commission  may  not  some^ 
times  be  consistent  with  the  hypothesis  of  an- 
fltness. 

In  Massachusetts  it  Is  laid  down  categorical- 
ly that  the  character  or  reputation  of  a  serv- 
ant as  a  careful  or  careless  man,  either  gener- 
ally or  in  any  department  of  business,  cannot 
be  shown  by  introducing  evidence  of  particular 
acts,  and  by,  trying  the  question  iirhrether  those 
acts  were  severally  careless  or  done  with  due 
care.  To  do  this,  It  Is  said,  would  Introduce 
a  multiplicity  of  issues  of  which  the  parties 
ordinarily  could  not  have  previous  notice,  and 
which  It  would  be  impracticable  properly  to  try. 
Hatt  V.  Nay  (1887)  144  Mass.  186,  10  N.  H. 
807 ;  Connors  v.  Morton  (1894)  160  Mass.  3S3, 
35  N.  E.  860. 

The  Importance  of  the  consideration  here 
emphasised  seems  to  ns  unduly  ezasgerated. 
No  such  dlflScultles  of  procedure  aeeiii  to  haT» 
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lulled  in  a  nonsuit,  was  entirely  proper." 
The  0896  then  before  the  court  was  much 
itronger  for  the^pIaintiflT  than  the  ease  at 
bar,  for  there  the  employee  complained  of  as 
incompetent  was  employed  as  an  engineer, 
and  it  was  shown  that  on  a  prior  occasion 
be  backed  the  engine  when  the  signal  was  to 
go  ahead,  and  it  was  further  shown  that  his 
reputation  was  bad  among  the  employees  of 
the  road  with  respect  to  care  and  caution; 
but  there  was  no  evidence  that  the  company 
ever  heard  of  these  matters,  nor  that  it  was 
guilty  of  want  of  ordinary  care  in  employing 
or  retaining  him.  So  the  judf^nent  was  af- 
firmed. The  law  imposes  a  duty  upon  the 
master  to  exercise  ordinary  care  in  employ- 
ing competent  and  suitable  persons  to  trans- 
act the  master's  business  committed  to  their 
care:  and  the  decree  of  care  required  of  the 
master  varies  with  the  nature  of  the  duties 


to  be  performed  by  the  servant  The  master 
is  required  to  exercise  greater  care  in  the 
employment  of  a  railroad  engineer  than  in 
the  employment  of  a  brakeman  or  track 
hand.  Wood,  Mast.  &  S.  2d  ed.  §  418;  Bail- 
ey, Master's  Liability,  p.  54.  So  the  master 
must  exercise  ordinary  care  in  retaining 
servants  in  his  employ,  and,  if  he  retains  a 
servant  who  has  proved  himself  incompetent 
to  thfi  knowledge  of  the  master,  the  master 
will  be  liable.  But  this  is  the  extent  of  the 
master's  duty  to  a  fellow  servant.  All  other 
risks  the  servant  assumes  when  he  enters 
the  master's  employment.  Wood,  Mast.  <fc 
S.  2d  ed.  §  41C.  If  the  servant's  reputation 
is  so  generally  known  to  be  bad  that  it  could 
have  been  easily  ascertained  upon  inquiry, 
the  master  is  liable,  for  he  is  negligent  in 
not  making  the  inquiry.  Wood,  Mast.  &  S. 
2d  ed.  §  421  ;  Bailey,  Master's  Liability,  p. 


been  experienced  by  the  courts  who  have  ad- 
mitted this  sort  of  evidence. 

In  Baltimore  Eleyator  Co.  v.  Neal  (1886)  05 
Md.  438.  5  Atl.  338.  and  Baltimore  v.  War 
a893)  77  Md.  593.  27  Atl.  85.  It  was  admitted 
that  evidence  of  prior  acts  of  carelessness  or 
unskilfalness  Is  admissible  upon  the  quf'stlon 
of  nejrHgence  In  retaining  the  servant,  when  a 
proffer  of  evidence  that  they  were  known  to  the 
matter  Is  also  made.  Yet  In  both  cases  the  lan- 
roage  of  the  court.  If  taken  strictly,  goes  to 
the  extent  of  denying  that  evidence  of  any 
Bomber  of  previous  acts  of  negligence  can  be 
sctEcjent  to  prove  Incompetency.  On  page  609 
ot  the  last-clted  case  it  Is  said  :  "If  you  aay 
tbe  cage  fell  the  day  before  the  accident,  be- 
cause Boms  was  then  negligent,  you  do  not 
thereby  prove  him  Incompetent,  because  negll- 
jeace  may  be  predlcable  of  competency."  The 
logic  here  seems  to  be  decidedly  faulty.  How 
f^n  ft  Jury  be  Justided  In  finding  that  there  was 
apfUf^nce  In  retaining  a  servant  because  the 
aaiter  knew  of  his  prior  derelictions  of  duty 
tnd  at  the  same  time  not  be  at  liberty  to  Infer 
Incompetency  from  those  derelictions? 

Is  Kindel  v.  Hall  (1806)  8  Colo.  App.  63. 
44  Pac.  781.  It  was  held  that  a  jury  should  not 
be  told  that  if  they  find  the  delinquent  fellow 
•errant  was  frequently,  and  for  an  Improper 
l^^tb  of  time,  absent  from  his  post,  and  the 
pnctiee  was  known,  they  might  consider  the 
fact  as  bearing  on  the  question  of  his  skill  and 
«Mnpetency. 

But  perhaps  It  Is  not  intended  to  deny  the 
sdaisaibility  of  such  evidence  altogether. 
Logically  It  certainly  bears  on  the  question 
of  tbe  servant's  habitual  carelessness,  and  this 
Is  oae  form  of  unfitness. 

Tbe  Missouri  court  of  appeals  has  laid  it 
down  that  simple  acts  of  negligence  do  not  tend 
to  establish  general  Incompetency.  Cpok  v.  St. 
Uula.  I.  M.  &  S.  R.  Co.  (IJ-SO)  8  Mo.  App.  673. 
Appx. :  but  the  opinion  Is  not  reported  at 
leni^b,  and  It  Is  Impossible  to  say  what  the 
grounds  of  the  judgment  were. 

iL  Ad  of  negtio^nce  which  caused  the  accident. 

According  to  some  decisions  evidence  which 
merely  shows  that  the  delinquent  servant  was 
cejcllgent  in  respect  to  tbe  particular  act  which 
eauaed  the  Injury  will  not  warrant  either  a 
finding  tbat  the  servant  was  Incompetent  (Cur- 
ran  V.  Merchants'  Mfg.  Co.  (1881)  130  Mass. 
374.  39  Am.  Rep.  457 ;  Salem  Stone  &  Lime  Co. 
V.  Chasraln  (18&4)  0  Ind.  App.  453.  36  N.  E. 
910;  Liadvall  v.  Woods  (1801)  44  Fed.  Rep. 
S55;  Texas  &  N.  O.  R.  Co.  v.  Berry  (1887)  67 
Tex.  238,  6  8.  W.  817;  Baltimore  v.  War 
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(1803)  77  Md.  603.  27  Atl.  85;  Peaslee  v. 
FItchburg  R.  Co.  (1800)  152  Mass.  155.  25  N. 
E.  71 :  Spring  Vnlley  Coal  Co.  v.  Patting  (1808) 
58  U.  S.  App.  575.  86  Fed.  Rep.  433,  30  C.  C.  A. 
108;  Hathaway  v.  Illinois  C.  R.  Co.  (1804)  92 
Iowa,  337.  CO  N.  W.  651  ;  Buckley  v.  Gould  4 
C.  Silver  MIn.  Co.  (1882)  8  Sawy.  304,  14  Fed. 
Hep.  SV,?,)  or  that  the  master  retained  him  with 
knowledge  of  hia  Incompetency.  Conrad  v. 
C5ray  (1805)   109  Ala.  130.  10  So.  308. 

So  far  as  this  doctrine  depends  on  considers^ 
tlons  analogous  to  those  relied  on  In  the  cases 
which  deny  the  Justifiability  of  inferring  incom- 
petence from  one  act  of  negligence  committed 
before  the  accident  In  suit.  It  must  seemingly 
be  subject  to  the  same  qualification  as  the  gen- 
eral rule  laid  down  In  those  cases,  vijs.;  that 
the  delinquency  which  caused  the  accident  may 
be  of  such  a  fiagrant  character  as  to  warrant 
the  conclusion  that  only  an  unfit  servant  could 
have  committed   It. 

In  Sullivan  v.  New  York,  N.  H.  &  IT.  R.  Co. 
(1802)  62  Conn.  200.  25  Atl.  711.  the  court, 
taking  the  ground  that  negligence,  as  regards 
the  retention  of  the  servant,  was  not  "neces- 
sarily ahown'*  by  such  evidence,  refused  to  set 
aside  a  verdict  for  the  plaintiff  on  tbe  ground 
that  the  delinquent  servant  was  negligent  in 
respect  to  the  particular  Incident  which  led  to 
the  injury. 

Nor,  we  think,  do  the  considerations  appro- 
priate only  In  cases  where  tbe  evidential  weight 
of  the  negligence  which  caused  the  Injury  is  la 
question  furnish  sufiiclently  strong  grounds  for 
refusing  to  admit  the  propriety  of  this  qualifi- 
cation. 

"If,**  it  was  said  In  Lee  v.  Detroit  Bridge  A 
Iron  Works  (1876)  62  Mo.  565.  "a  single  act 
of  negligence  Is  to  be  regarded  as  tending  by ' 
itself  to  show  Incompetency,  and  furnish  any 
ground  for  conjecture  that  such  Incompetency 
Is  known  to  the  company  or  its  agenta.  then  It 
must  follow  that  all  cases  of  damage  by  negli- 
gence of  a  fellow  servant  may  be  allowed  to  bs 
traced  to  the  negligent  appointment  of  Incom- 
petent subordinates." 

Rut  plainly  this  would  not  necessarily  be  the 
consequence  of  admitting  in  appropriate  cases 
the  competency  of  the  evidence  condemned. 
The  questions  whether  a  negligent  act  was 
merely  a  temporary  lapse  by  a  capable  servant, 
or  indicates  an  essential  unfitness,  are  entire- 
ly distinct,  and  it  seems  impossible,  from  a 
purely  logical  standpoint,  to  maintain  that 
such  evidence,  so  far  as  It  beers  upon  the  lat- 
ter question,  should  be  rejected  simply  because 
the  other  one  is  also  suggested  by  it.  It  may 
be  readily  conceded  tbat  the  practical  result  of 
leaving  Juries  untrammelled  as  regards  the  con- 
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48.  Applying  these  principles  to  this  case, 
it  appears  that,  as  defendant  employed  Shel- 
don as  a  wiper  or  fire  puller,  it  was  not 
bound  to  exercise  the  same  degree  of  care 
that  it  would  if  he  had  been  employed  as  an 
engineer  or  hostler,  and  that  no  negligence 
is  shown  in  employing  him  as  a  wiper,  for 
there  is  no  complaint  as  to  his  competency 
in  that  employment,  nor  was  the  injury  to 
the  plaintiff  caused  in  any  manner  by  any 
unskilfulness  in  discharging  his  duty  as  a 
wiper.  The  plaintiff's  case  must  rest,  then, 
upon  the  alleged  knowledge  of  Stringer. 
Aside  from  the  defects  in  the  third  instruc- 
tion above  noted,  and  the  total  absence  of 
any  proof  that  Stringer  knew  of  or  consent- 
ed to  Sheldon's  moving  an  engine,  the  in- 
struction is  erroneous  for  the  further  reason 
that  Stringer  and  the  plaintiff  were  fellow 
servants,  as  were  Sheldon  and  the  plaintiff 


fellow  servants.  Stringer  had  no  power  to 
hire  or  discharge  anyone.  Randall  was  the 
foreman  and  master  mechanic  in  charge  oi 
the  defendant's  roundhouse  and  all  that  was 
done  there,  and  he  alone  had  power  to  hire 
or  discharge  servants.  He  was  the  vice 
principal  of  the  company.  And  it  is  not 
even  pretended  that  he  knew  of  or  permit- 
ted Sheldon  to  run  an  engine,  or  ever  heard 
anything  about  his  competency  or  incompe- 
tency to  do  so.  He  hired  Sheldon  as  a  wip- 
er, and  no  negligence  is  imputable  to  the  de- 
fendant from  that  employment.  In  Wil- 
liams V.  Missouri  P.  R.  Co.  109  Mo.  475,  18 
S.  W.  1098,  it  was  held  that  the  knowledge 
of  the  foreman  of  the  roundhouse  (here,  Ran- 
dall )  was  the  knowledge  of  the  company,  be- 
cause "it  was  his  duty  to  look  after  the  en- 
gines and  men,  and  make  report*  to  his  su- 
perior."    Bailey,  Master's  Liability,    p.   65, 


stnictton  of  this  kind  of  testimony  would  In- 
evitably be  a  serious  Inroad  upon  the  doctrine 
of  common  employment.  But  this  Is  hardly  an 
adequate  reason  for  escludinf?  It  altogether. 

The  power  of  the  court  to  direct  the  delibera- 
tions of  the  Jury  by  differentiating  clearly  the 
two  Issues  to  which  the  evidence  Is  applicable, 
and  to  make  peremptory  rulings  upon  Its  effect 
In  extreme  cases,  Is  a  sufficient  guaranty 
against  Its  being  used  to  sap  the  foundations 
of  the  doctrine  In  question. 

Tt  has  also  been  said  that  to  allow  a  Jury  to 
infer  negligence  or  unskilfulness  on  the  delin-' 
quent  servant's  part  from  the  simple  fact  of 
the  happening  of  the  accident  In  suit  would 
conflict  with  the  principle  that  It  Is  Incumbent 
on  the  plaintiff  to  establish  by  affirmative  proof 
that  his  injury  was  caused  by  the  negligent  and 
unskilful  act  of  the  fellow  servant.  Baltimore 
Elevator  Co.  v.  Neal  (1886)  65  Md.  488.  5  Atl. 
888. 

"The  occurrence  Itself,"  said  the  same  court 
In  another  case,  "raises  no  presumption  of  neg- 
ligence and  Justifies  no  Inference  of  Incompe- 
tency/' Baltimore  v.  War  (1893)  77  Md.  593, 
27  Atl.  85, 

Clearly,  however,  no  logical  reason  can  be 
suggested  why  the  principle  of  res  ipsa  loquitur 
should  not  be  as  applicable  under  appropriate 
circumstances  to  cases  where  the  injury  arises 
from  the  negligence  of  a  servant,  as  it  Is  to 
cases  where  the  Injury  is  due  to  the  defective 
quality  of  some  Inanimate  agency  of  the  mas- 
ter's business.  The  rule  as  to  the  burden  of 
proof,  therefore,  Is  not  necessarily  Infringed  by 
admitting  the  competency  of  the  evidence  ob- 
jected to.  Whether  it  Is  sufficient,  unsup- 
ported, to  establish  incompetency,  depends  up- 
.  on  the  character  of  the  servant's  act. 

1.  Temporary  unfitness  at  the  time  of  the  acci- 
dent. 

The  fact  that  the  servant  was  intoxicated  at 
the  time  of  the  accident  Is  competent  evidence 
on  the  question  whether  the  master  was  in 
fault  in  employing  him.  Probst  v.  Delamater 
(1885)  100  N.  y.  266,  3  N.  E.  184  ;  Huntington 
R.  Co.  V.  Decker  (1877)  84  Pa.  419. 

TJnder  a  general  allegation  of  negligence,  evi- 
dence that  the  servant  was  drunk  when  the 
accident  occurred  Is  admissible  as  part  of  the 
res  gest<B.  Hobson  v.  New  Mexico  &  A.  B.  (3o. 
(1886;  Ariz.)  11  Pac,  645. 

1.  Derelictions  of  duty  suhsequent  to  the  injury 
in  suit. 

Subsequent  derelictions  of  the  servant  have 
been  held  not  to  be  competent  evidence  of  fault 
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on  the  master's  part  in  having  had  the  delin- 
quent servant  in  his  employment.  Couch  v. 
Watson  Coal  Co.  (1877)  46  Iowa,  17;  Craig  v. 
Chicago  &  A.  R.  Co.  (1893)  54  Mo.  App.  523 
(demurrer  to  evidence  sustained,  where  there 
was  no  evidence  that  the  servant  had  been 
reckleas,  till  after  the  accident). 

That  this  is  true  without  qualification  of  acta 
which  do  not  tend  to  show  unfitness  of  the 
kind  complained  of  Is,  of  course.  Indisputable. 
Ransler  v.  Minneapolis  &  St.  L.  R.  €o.  32  A,T>nn 
331,  20  N.  W.  332. 

But  If  It  Indicates  a  want  of  fitness  at  the 
time  when  the  act  was  committed.  It  Is  diffi- 
cult to  see  why  It  should  not  be  at  least  com- 
petent when  the  act  was  sufficiently  close  in 
point  of  time  to  the  accident  In  suit  to  render 
It  not  unreasonable  to  Infer  that  the  servant's 
capacity  for  his  duties  was  the  saiue  at  the 
later  as  at  the  earlier  date. 

k.  Disclaimer  of  fitness  by  delinquent  servant 
himself. 

Under  ordinary  circumstances.  It  would 
seem,  the  self-depreciatory  statements  of  the 
delinquent  servant  himself  are  to  be  wholly 
disrogarded  where  his  previous  experience  and 
conduct  are  such  as  to  justify  the  master  In 
supposing  that  he  Is  competent  to  do  the  work 
assigned  to  him. 

Where  boys  of  the  age  and  sixe  are  common- 
ly considered  competent  to  do  the  work  in 
which  the  servant  whose  act  caused  the  Injury 
In  suit  was  engaged,  and  for  six  months  he 
had  done  the  work  to  the  satisfaction  of  all  his 
colaborers,  the  mere  fact  that,  on  the  occasion 
In  question,  he  had  told  the  master's  vice  prin- 
cipal that  he  did  not  feel  strong  enough  to  do 
the  work  will  not  render  the  master  liable  for 
the  act  of  the  vice  principal  in  setting  him  to 
work  notwithstanding  this  statement.  Jung- 
nltsch  V.  Michigan  Malleable  Iron  Co.  (1895^ 
105  Mich.  270r  63  N.  W.  296. 

In  Wright  v.  New  York  C.  B.  Co.  (1858)  2f^ 
Barb.  80,  the  supreme  court  remarked  tbat  the 
statement  of  an  engineer  to  hlia  superior  officer, 
that  he  did  not  feel  competent  to  take  a  train 
over  a  particular  piece  of  road  at  night,  was 
"very  slight  evidence"  to  prove  Incompetency 
for  that  duty ;  but  did  not  express  any  definite 
opinion  as  to  the  precise  evidential  weight  of 
the  fact.  The  court  of  appeals  (25  N.  Y.  562) 
held  that  the  engineer  was  certainly  compe> 
tent,  a  ruling  which  necessarily  Implies  that 
the  evidence  In  question  was  Inadequate  to 
justify  the  Inference  of  negligence  on  tbe  mas- 
ter's part. 
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lays  down  the  rule  that  knowledge  mast  be 
shown  to  have  been  possessed  by  the  master, 
or  "by  one  who  has  authority  in  the  premis- 
es, or' whose  duty  it  is  to  convey  it  to  one  hav- 
ing such  authority.  Knowledge  by  one  not 
sustaining  such  relation  is  not  sufficient;" 
and,  quoting  from  Ohio  d  M.  R.  Co.  ▼.  Col- 
lam,  73  Ind.  261,  38  Am.  Rep.  134.  he  says: 
"NTotice  to  the  master  mechanic,  whose  duty 
is  to  employ  or  discharge  the  incompetent 
servant,  will  be  notice  to  the  master.*' 
Strinirer  occupied  no  such  relation  to  the 
defendant  company  as  would  charge  it  with 
bis  knowledcre.  He  was  in  no  sense  a  vice 
principal.  He  was  the  head  hostler,  and  as 
such  was  not  of  as  much  rank  or  dignity  as 
an  engineer.  The  plaintiff  was  a  fireman, 
and  he  and  the  engineer  were  fellow  serv- 
ants. So  he  and  Stringer  were  fellow  serv- 
ants, and  Stringer's  knowledge  was  no  more 


the  knowledge  of  the  company  than  that  of 
any  other  servant.  We  are  not  disposed  to 
extend  the  doctrine  of  vice  principal  any 
further  than  was  done  in  the  williorma  Case, 
»upra.  It  follows  that  the  third  instruction 
given  for  the  plaintiff  was  erroneous,  and 
that  the  converse  of  that  instruction  embod- 
ied in  instruction  3  asked  by  defendant 
should  have  been  given.  Instruction  4, 
asked  by  defendant,  should  have  been  given  in 
any  aspect  of  the  case.  It  asserted  perfect- 
ly correct  principles  of  law,  and  bore  upon 
the  vital  points  at  issue,  which  were  not  cov- 
ered by  any  other  instruction  given. 

It  follows  that  the  judgment  of  the  Circuit 
Court  must  be  revascd,  and  the  cause  re- 
manded for  a  new  trial  in  conformity  here- 
with. 

It  is  so  ordered. 


L  Specific  gtatements  a«  to  vnfltnegs  made  by 
eoemployecM   of   delinquent  tervant. 

The  following  cases  discuss  the  evidential 
weig'ht  of  remarks  made  by  Indtvldual  coserv- 
ants  as  to  the  Incapacity  of  the  delinqoent 
lenrant : 

Recovery  cannot  be  bad  where  the  only  evl- 
deoce  goln;  to  show  the  master's  knowledge  Is 
the  testimony  of  the  plaintiff,  that  he  told  tbe 
master's  representative  that  the  delinquent 
aerrant  was  Incompetent,  and  there  Is  no  evi- 
dence that  he  was  actually  Incompetent,  and 
the  master's  representative  denies  that  such 
itatements  were  made.  Bnodgrass  v.  Carnegie 
Steel  Co.  (1896)   178  Pa.  228.  33  Atl.  1104. 

The  mere  fact  that  the  plaintiff  testifies  that 
he  thoogbt  the  servants  by  whose  negligence 
he  was  injured  were  not  "fair  hands,"  and  told 
the  employer  that  he  had  better  get  rid  of  tbem, 
will  not  constitute  evidence  sufficient  to  carry 
the  ease  to  the  Jury.  Banders  v.  Etlwan  Phos- 
phate Co.  (1883)  19  8.  C.  610. 

Evidence  that  the  yardmaster  of  one  railroad 
company,  who  was  short  a  man,  employed  a 
•witchman  on  the  statement  of  a  yardmaster 
of  another  company  that  he  "had  one  that  he 
vns  done  with  that  he  conld  have,"  about  an 
boor  before  an  accident  to  a  fellow  servant.  Is 
insufllclent  to  show  negligence  on  tbe  part  of 
the  company  In  hiring  bim.  Ohio  A  M.  R.  Co. 
r.  Dunn  (1804)  138  Ind.  18.  86  N.  R  702.  Re- 
bearing  Denied  In  (1804)  138  Ind.  28,  37  N. 
E,  546. 

A  strong  expression  of  opinion  as  to  the  an- 
Witness  of  the  delinquent  servant,  uttered  by  a 
aiere  fellow  servant  on  the  day  following  the 
accident,  is  not  competent  evidence  on  that 
point,  ns  an  admission  binding  the  defendant, 
^^atiin  V.  Michigan  C.  B.  Co.  (1887)  66  Mich. 
358,  35  N.  W.  516. 

BL  Reputation  of  delinquent  eervani, 

1.  AdmieHbilitp,  generally. 

The  doctrine  which  declares  the  notoriety 
of  a  certain  fact  in  the  community  where  the 
parties  live  to  be  competent  evidence  of  a  de- 
fendant's knowledge  of  tbe  fact  operates  both  to 
the  advantage  and  disadvantage  of  a  master  In 
the  type  of  case  now  under  review. 

On  the  one  hand,  testimony  that  the  delin- 
qoent servant  had  a  general  reputation  for  com- 
petency at  the  time  and  place  of  employment 
it  admissible  as  tending  to  disprove  that  the 
master  was  negligent  In  employing  him.  Illl- 
fiols  C.  R.  Co.  V.  Morrlssey  (1801)  45  111.  App. 
127. 
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It  should  be  noted,  however,  that,  as  a  mas- 
ter Is  absolutely  liable  for  tbe  negligence  of  a 
vice  principal  evidence  on  tbe  defendant's  be- 
half, that  he  had  the  reputation  of  being  a 
careful  workman.  Is  Incompotent,  where  the 
ground  of  the  action  Is  the  delinquency  of  such 
ai>  agent.  Malcolm  v.  Fuller  (1800)  152  MasSL 
160,  23  N.   K.  83. 

On  tbe  other  hand,  evidence  that  such  serv- 
ant was  generally  reported  to  be  unfit  for  the 
work  which  he  was  hired  to  do  Is  competent  to 
show  that  the  roaster,  If  he  bad  exercised  ordi- 
nary care,  would  have  discovered  that  unflC- 
ness. 

In  Monahan  v.  Worcester  (1800)  150  Mass. 
439,  23  N.  E.  228,  the  court  said :  "The  mas- 
ter is  bound  to  use  reason  oh  I  e  care  In  select- 
ing his  servants,  and  If  a  person  Is  incompetent 
for  the  work  he  Is  employed  to  do,  the  fact  that 
he  Is  generally  reputed  In  the  community  to 
want  those  qualities  which  are  necessary  for 
the  proper  performance  of  the  work  certainly 
has  some  tendency  to  show  that  the  master 
would  have  found  out  that  the  servant  was  in- 
competent, if  proper  means  had  been  taken  to 
ascertain    tbe    qualifications   of    the    servant." 

In  Davis  v.  Detroit  &  M.  R.  Co.  (1870)  20 
Mich.  105,  4  Am.  Rep.  364.  the  court  said: 
"If  the  defendants  continue  a  man  In  their  en^ 
ploy  who  Is  so  notoriously  unfit  as  to  have  es- 
tablished a  general  reputation  to  that  effect, 
it  is  unreasonable,  the  plaintiff  argues,  to  sup- 
pose the  officers  of  the  defendants  ignorant  of 
that  fact,  unless  we  excuse  their  want  of  Infor* 
matlon  on  the  ground  of  neglect  of  duty  on 
their  part  to  their  employees  and  the  public, 
so  gross  as  to  make  It  proper  and  just  to  hold 
them  responsible  to  the  same  extent  as  If  they 
were  fully  Informed  of  all  the  facts.  And  If 
they  fail  to  Inquire  Into  the  cause  of  acci- 
dents, where  manifestly  this  Is  an  Important 
part  of  their  duty,  and  a  high  obligation  rests 
upon  them  to  accomplish  It  thoroughly  and 
faithfully,  they  cannot  afterwards  Justly  plead 
their  ignorance  to  excuse  their  principal  from 
responsibility  for  other  accidents  resulting 
from  the  same  cause." 

For  other  cases  on  this  point,  see  also,  Hatt 
V.  Nay  (1887)  144  Mass.  186.  10  N.  B.  807; 
Oilman  v.  Eastern  R.  Corp.  (1865)  10  Allen, 
233,  87  Am.  Dec.  635  (1866)  13  Allen.  433,  90 
Am.  Dec.  210  (Intemperance)  ;  Western  Stone 
Co.  V.  Whalen  (1894)  151  III.  472,  38  N.  B. 
241  (approving  the  statement  of  principles  in 
Shearm.  &  Redf.  Neg.  I  223)  ;  Norfolk  A  W.  R. 
Co.  V.  Hoover  (1894)  79  Md.  253.  25  L.  R.  A, 
710,  29  Atl.  094 ;  Chicago  &  A.  R.  Co.  v.  Sulli- 
van (1872)  63  111.  293  (Intemperance)  ;  St 
Louis,  I.  M.  A  S.  R.  Co.  v.  Hackett  (1894)  68 
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Ark.  881.  24  S.  W.  881 ;  Lake  Shore  &  M.  S. 
R.  Go.  V.  Stupak  (1880)  123  Ind.  210,  23  N.  B. 
246;  Grube  v.  Missouri  P.  R.  Co.  (1889)  08 
Mo.  830,  4  L.  R.  A.  776,  11  S.  W.  736 ;  Mexican 
Kat.  R.  Co.  v.  Mussette  (1894)  86  Tex.  708, 
24  L.  R.  A.  642;  Snodgrass  v.  Carnegie  Steel 
Co.  (1806)  173  Pa.  228,  33  Atl.  1104 ;  Texas  & 
P.  R.  Co.  T.  Johnson  (1806)  89  Tex.  510,  35  S. 
W.  1042. 

In  one  case  we  find  this  remark:  "Reputa- 
tion Is  not  competent  evidence  to  charge  a 
master  with  negligence  In  the  employment  of 
a  servant.  Because,  first.  It  may  be  false,  and, 
secondly,  he  may  never  have  heard  It.'*  Has- 
klD  ▼.  New  York  C.  &  H.  R.  R.  Co.  (1873)  65 
Barb.  129. 

But  this  statement  is  altogether  too  sweeping, 
as  the  foregoing  authorities  very  clearly  indi- 
cate. 

In  Stevens  t.  San  Francisco  &  N.  P.  R.  Co. 
(1803)  100  Cal.  554,  35  Pac.  165,  the  court  ap- 
proved  of  the  refusal  of  the  trial  judge  to  per- 
mit the  plaintiff  to  prove  the  general  reputa- 
tion of  the  delinquent  servant  for  intemper- 
ance among  his  coemployees,  the  reason  as- 
signed being  that  the  offer  was  general,  and 
that,  if  offered  for  the  purpose  of  affecting  the 
master  with  notice,  It  should  have  been  so 
specified. 

In  Cook  T.  Parham  (1853)  24  Ala.  21,  the 
court  held  that  the  answer  of  a  witness,  that 
the  delinquent  servant  "had  no  reputation,  for 
the  reason  that  he  had  no  experience,  and  he 
regarded  him  as  wholly  Incompetent,"  for  his 
duties,  was  held  to  have  been  properly  ad- 
mitted. The  statement  in  the  first  clause  was 
plainly  competent,  and,  no  specific  objection 
having  been  made  to  the  second  clause,  the 
court  was  not  bound  to  separate  it  from  the 
other. 

But  the  cases  in  which  evidence  of  a  serv- 
ant's reputation  for  unfitness  Is  admissible  arc 
those,  of  course,  in  which  the  injury  in  suit 
was  due  to  the  particular  kind  of  unfitness  for 
which  the  servant  was  notorious.  Hawk  ▼. 
Pennsylvania  R.  Co.  (1887;  Pa.)  9  Cent.  Rep. 
786.  11  Atl.  459  (recklessness)  ;  Norfolk  A  W. 
R.  Co.  V.  Hoover  (1894)  79  Md.  253,  25  L.  R.  A. 
710,  20  Atl.  904  (Intemperance).  In  this  case 
an  instVuctlon  was  held  erroneous  which  told 
the  jury  that  unless  the  culpable  servant  was 
drunk  at  the  time  of  the  accident,  and  his  neg- 
ligence by  reason  of  such  drunkenness  produced 
or  contributed  to  the  accident,  evidence  of  gen- 
eral reputation  as  to  his  Incompetency  was  not 
relevant  and  couid  not  be  considered,  "unless 
such  reputation  was  brought  home  to  the 
knowledge  of  the  defendant  before  the  acci- 
dent." The  court  said  that  the  condition  thus 
appended  was  luaccurate,  because,  on  the  one 
hand,  if  the  culpable  servant  did  not  cause  the 
accident,  the  master's  knowledge  of  his  reputa- 
tion had  nothing  to  do  with  the  case :  while,  on 
the  other  hand,  if  the  culpable  servant  did,  by 
his  intemperance,  cause  the  accident,  it  was 
Immaterial  whether  the  master  had  actual 
knowledge  of  his  bad  reputation.  Inasmuch  as 
he  was  negligent  in  not  knowing  it. 

See  also  ^he  cases  cited  above  as  to  reputa- 
tion for  competency. 

Evidence  of  the  servant's  reputed  unfitness 
Is  also  admissible  to  show  that  the  unfitness 
Ib  one  in  regard  to  which  a  general  reputation 
may  grow  up. 

In  Monaban  v.  Worcester  (1890)  150  Mass. 
439,  23  N.  E.  228,  the  court  refused  to  say  that 
It  might  not  be  a  matter  of  common  repute  In  a 
community  that  a  man  is  physically  weak,  and 
is  partially  blind  and  deaf. 

But  the  servant's  general  character  is,  of 
course,  only  one  among  many  kinds  of  proba- 
tive facts,  and  not  the  only  kind  from  which 
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the  master's  notice  of  the  servant's  Incompe- 
tency may  be  Inferred.  As  was  pointed  out  In 
Pittsburgh.  Ft.  W.  &  C.  R.  Co.  T.  Ruby  (1871) 
38  Ind.  204,  10  Am.  Rep.  Ill,  the  servant's 
general  character  might  be,  not  only  good,  but 
very  good,  while  the  defendant  had  actual 
knowledge  that  he  was,  in  point  of  fact,  care- 
less, negligent,  reckless,  unskilful,  and  Incom- 
petent ;  or  his  general  reputation  might  be  that 
of  a  sober  man,  when,  in  point  of  fact,  the  de- 
fendant knew  that  he  was  in  the  habit  of  get- 
ting drunk,  and  that  when  drunk  he  was  des- 
perate and  reckless. 

In  Zumwalt  v.  Chicago  &  A.  R.  Co.  (1889) 
85  Mo.  App.  661,  It  was  said  that  notoriety  as 
to  the  bati  habits  of  a  servant  was  the  only  evi- 
dence which  could  supply  the  place  of  evidence 
of  actual  knowledge  on  the  part  of  the  mas- 
ter's representatives.  But  this  is  clearly  an 
Inaccurate  way  of  stating  the  rule,  as  there  are 
other  sources  of  constructive  knowledge. 

It  has  been  held  that  negligence  cannot  be 
imputed  to  the  master  for  not  knowing  the  rep- 
utation acquired  by  a  servant  ten  or  fifteen 
years  before  the  accident  in  suit,  at  a  time 
when  he  was  still  attending  school,  and  had 
not  yet  entered  the  master's  employment.  Balrd 
V.  New  York  C.  &  H.  R.  R.  Co.  (1897)  16  App. 
Div.  490,  44  N.  Y.  Supp.  926. 

But  the  doctrine  formulated  above,  as  to 
the  duty  of  the  master  to  Inquire  into  the 
qualifications  of  the  servant  when  he  Is  hired. 
Indicate  that  this  immunity  must  terminate  at 
some  point  of  time  anterior  to  the  hiring.  Up- 
on what  principle  that  point  should  be  fixed 
is  a  question  which  has  apparently  not  been 
discussed.  Of  course  the  reputation  of  the  de- 
linquent servant  for  unfitness  at  any  time  dur- 
ing his  employment,  prior  to  the  accident  in 
suit,  is  admissible  In  evidence.  Mexican  Nat. 
R.  Co.  ▼.  Musette  (1893)  7  Tex.  Civ.  App.  169. 
24  S.  W.  520  (testimony  as  to  such  reputation 
not  objectionable  for  the  reason  that  it  is  not 
distinctly  confined  to  a  period  just  preceding 
the  accident). 

Whether  it  will  be  allowed  any  probative 
force  depends  upon  whether,  taking  into  consid- 
eration the  ordinary  method  of  conducting  the 
business,  it  can  reasonably  be  supposed  to  have 
reached  the  master. 

Ihus,  there  can  be  no  inference  of  negli- 
gence in  regard  to  the  employment  of  a  serv- 
ant where  there  is  no  evidence  that  he  had  not 
a  good  reputation  at  the  time  of  his  hiring,  or 
at  any  other  time  than  during  two  days  during 
which  he  had  been  engaged  in  making  a  single 
trip  on  a  certain  train.  Van  Dusen  ▼.  Lake 
Shore  &  M.  S.  R.  Co.  (1887)  12  N.  Y.  S.  R.  331. 

What  is  a  general  reputation  depends  upon 
the  nature  of  the  unfitness  Imputed.  Where 
It  is  sought  to  charge  the  master  by  this  mea-^s 
with  a  knowledge  of  the  servant's  bad  habits 
or  deficient  mental  and  physical  qualifications 
for  his  duties,  it  would  seem  that  the  doctrine 
Is  satisfied  by  nothing  short  of  a  reputation 
which  pervades  a  considerable  section  of  the 
community  in  which  he  lives.  Gilman  t.  East- 
em  R.  Corp.  (1865)  10  Allen,  233,  87  Am.  Dec 
635  (Intemperance)  ;  Monahan  v.  Worcester 
(1890)  150  Mass.  439,  23  N.  E.  228  (physical 
weakness)  ;  and  cases  last  cited  above. 

In  St.  Louis,  I.  M.  &  S.  R.  Co.  T.  Hackett 
(1894)  58  Ark.  381,  24  S.  W.  881,  the  fact  that 
the  servant's  reputation  was  a  matter  of  com- 
mon knowledge  in  the  county  was  held  saffl- 
clent. 

"The  reputation  of  a  foreman  amongst  a  few 
workmen  employed  under  him  is  not  a  general 
reputation.  It  is  merely  the  opinion  of  a  amalT 
number  of  men,  of  which  there  Is  no  snfflclent 
reason  to  suppose  the  master  may  be  cognisant, 
or  which  he  may  be  bound  to  heed."     Driscoll 


1899. 


8mith  v.  Bt.  Louis  &  San  FRANorsoo  R.  Co. 


89t 


T.  Fall  RiTer  (1805)  163  Maas.  105.  80  N.  B. 
2003. 

Id  Davis  v.  Detroit  A  M.  R.  Co.  (1870)  20 
Mich.  105,  40  Am.  Rep.  364,  the  court.  In  dis- 
-cussing  the  evidence,  said:  "It  Is  plain,  how- 
ever,  that  Harris  Is  not  shown  to  have  a  gener- 
al reputation  for  carelessness  or  unfitness  of 
any  description.  No  one  ventures  to  express 
an  opinion  to  that  effect.  The  evidence  only 
tends  to  show  that  when  an  accident  occurred 
remarks  were  made  that  he  was  careless,  or 
that  he  went  too  fast.  They  were  such  re- 
marks, we  suppose,  as  are  almost  certain  to 
be  made  In  any  case,  when  an  un fortunate 
accident  occurs,  while  the  consequences  are  ex- 
ciTing  the  bystanders,  and  before  inquiry  and 
calm  consideration  have  determined  whether 
there  Is  any  basis  for  them  in  Justice  or  not. 
Such  remarks  are  of  very  trifling  importance, 
and  If  they  would  tend  to  conv.ct  a  man  of 
negligence,  few  engineers  of  much  experience, 
wc  apprehend,  would  escape  cundemnutiun. 
And  of  how  little  importance  they  were  In  the 
present  case,  and  how  little  likely  to  express 
settled  opiDlcDs,  may  be  Inferred  from  the  fact 
that  no  one  of  the  persons  supposed  to  have 
made  these  remarks  Is  pinced  upon  the  si  and  to 
testify  to  facts  which  would  Justify  them.  We 
think,  therefore,  that  the  evidence  of  npnra- 
tlon  should  be  dismissed  from  further  coosid- 
erarlon." 

But  where  a  man  is  engaged  in  an  occupation 
which  brings  him  into  contact  with  only  one 
class  of  the  community,  the  mnter.nl  point  Is 
bis  reputation  among  that  class,  and  inquiries 
as  to  it  must  be  confined  to  that  cla.ss.  Gnlves- 
ton,  H.  &  S.  A.  R.  Co.  v.  Dnvis  (181)31  4  Tex. 
Civ.  App.  468.  23  S.  W.  301,  holding  that  a 
question  worded:  "Do  you  know  what  Tiiom- 
as  Henry's  general  reputation  was.  and  how 
he  was  generally  regarded  as  to  care  and  com- 
petency, while  running  his  engine?" — was  too 
general,  where  (he  delinquent  servant  was  a 
railway  engineer. 

In  one  <ase  the  master's  knowledge  of  intem- 
perate habits  was  held  to  have  been  properly 
Inferred,  where  they  had  been  "notorious  nmong 
his  fellow  employees,  and  long  continued'* 
(Chicago  &  A.  R.  Co.  v.  Sullivan  (1872)  Gli  111. 
2*.»:?)  :  and  In  another,  where  sevenil  coem- 
ployeefl  testified  that  he  was  a  very  reckless 
man.  Illinois  C.  R.  Co.  v.  Jewell  (1SG7)  40 
III.  09,  02  Am.  Dec.  240. 

2«  Reputation  not  evidence  of  actual  unfttncs9. 

In  some  cases  It  has  been  contended  that 
the  servant's  reputation  for  incompetency  Is 
evidence  that  be  is  actually  Incompetent,  and 
not  simpiy  a  circumstance  wh  ch  puts  the 
master  upon  Inquiry  as  to  whether  be  is  or  is 
not  ctimpeient.  Kut  this  contentiiin  hns  been 
rejected.  Ccsgrove  v.  Pitman  (181)4)  ^0'^  Cal. 
208,  37  roc.  2:J2  (where  negligence  was  held  to 
be  negatived  by  proof  that  the  servant  was 
not  really  intemperate,  though  he  hnd  that  rep- 
utation) :  I^e  V.  Michigan  C.  H.  Co.  (ISIH) 
87  Mich.  574,  40  N.  W.  000  (reputation  of  in- 
competency  as  yardraaster  not  suilicient  when 
based  only  on  the  fact  that  he  had  had  no  ex- 
perience  as   switchman). 

So.  also.  In  (i  vr  v.  Los  Angeles  Consol.  Kiec- 
trie  It.  Co.  (IftiJ.-))  108  Cnl.  12!),  41  fac.  22 
the  court  said  that  It  Is  the  character  of  the 
employee  >Mb:ch  Is  the  object  of  ultimate  deier- 
■ilnatlon,  not  his  reputation,  and  that  as  evi- 
dence of  reputation  becomes  necessary  ouly 
where  there  Is  an  Inability  to  furnish  direct 
proof  of  the  employer's  knowledge,  so  il  is 
proper  only  after  the  estabi'shment  of  the 
fact  that  ibe  employee  Is  In  truth  an  unfit  per- 
•uu :  and  pro<-eeded  thus:  "Reputation  is  nut 
proof  of  that  fact.  A  man's  repuiailou  may  be 
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at  variance  with  his  character  or  In  accord 
with  It.  He  may  be  reputed  reckless,  and  In 
fact  be  careful.  An  employer  is  not  oound  to 
discharge  an  employee  merely  because  of  his 
III  repute:  but  he  is  culpable  If  he  regains  In  his 
employ  a  servant  with  a  bad  reputation  well 
founded." 

To  the  same  effect,  see  Galveston,  H.  &  S.  A. 
R.  Co.  V.  Davis  (1803)  4  Tex.  Civ.  App.  468,  23 
S.  W.  301 ;  Baltimore  &  O.  R.  Co.  v.  llenihorne 
(1890)  43  U.  S.  App.  113.  73  Fed.  Rep.  634,  19 
C.  C.  A.  623  (intemperance),  and  subsec.  3, 
Infra. 

Still  less  Is  reputation  competent  evidence 
to  establish  that  the  particular  form  of  In- 
capacity which  it  ascribes  to  him  existed  at  the 
time  of  the  injury,  and  contributed  to  produce 
It.  Baltimore  &  O.  R.  Co.  v.  Coivin  (1888) 
118  l»a.  230,  12  Atl.  337  (reputation  for  care- 
lessness not  evidence  of  Inefficient  performance 
of  duty  at  the  time  of  the  accident)  ;  Balti- 
more &  O.  R.  Co.  V.  Henthorne  (18DG)  43  U. 
S.  App.  113,  73  Fed.  Rep.  634,  10  C.  C.  A.  623 
(roputation  for  drunkenness  not  evidence  that 
servant  was  drunk  when  the  accident  oc- 
curred). 

3.  Nicknameg  as  evidence  against  the  master. 

The  proper  Inference  to  be  drawn  from  the 
fact  that  the  delinquent  servant  bore  some 
nickname  which,  If  deserved,  indicated  that  he 
was  unfit  for  his  position,  has  sometimes  been 
discussed  with  the  result  of  producing  a  diver- 
sity of  opinion  among  the  courts.  If  the  nick- 
name is  the  outcome  of  a  general  reputation, 
which  would  of  Itself  be  suflScient  to  lay  a 
foundation  for  the  Imputation  of  notice  to  the 
master,  it  Is  simply  to  be  regarded  as  a  corrob- 
orative piece  of  evidence.  Park  v.  New  York 
C.  &  H.  R.  R.  Co.  (1805)  85  Hun.  184.  32  N.  Y. 
Supp.  482  (evidence  that  the  culpable  serv- 
ant's general  reputation  prior  to  the  accident 
was  that  he  was  "a  little  off."  and  that  among 
railroad  men  he  was  usually  called  "Craxy 
Brown,"  held  admissible  to  prove  the  master's 
knowledge  of  his  unfitness). 

Nor  is  there  any  difficulty  In  accepting  the 
doctrine  that  "nicknames  are  not  so  generally 
expressive  of  the  characteristics  of  the  persons 
to  whom  they  are  applied  as  to  be  competent 
evidence  for  the  purpose  of  proving  that  the 
bearer  of  the  name  possessed  the  characteris- 
tics denoted  by  the  nickname."  Marrinan  v. 
New  York  C.  &  H.  R.  R.  Co.  (1807)  13  App. 
Div.  439,  43  N.  Y.  Supp.  606  (fact  that  a  serv- 
ant Is  called  by  his  fellow  employees  "Crazy 
Nolan"  not,  in  the  absence  of  other  proof,  com- 
petent evidence  to  show  that  he  Is  actually 
crazy). 

In  a  subsequent  case  this  ruling  was  cited 
with  approval,  and  a  new  trial  ordered,  on  the 
ground  that  the  Jury  had  not  been  left  unin- 
fluenced by  the  evidence  of  a  nickname 
("crasey")  which  had  been  applied  to  the  culpa- 
ble servant.  Baird  v.  New  York  C.  &  II.  R.  R. 
Co.  (1897)  16  App.  DIv.  490,  44  N.  Y.  Supp. 
920. 

But,  In  view  of  the  fact  that  the  servant's 
reputation  is  put  in  evidence  merely  as  a  cir- 
cumstance Indicating  constructive  notice  on  the 
master's  part.  It  is  doubtful  whether  the  Illi- 
nois court  of  appeals  has  not  gone  too  far  In 
declaring  without  qualification  that  evidence 
that  the  delinquent  servant  was  known  by  the 
nicknames  of  "Crazy  Pete"  and  the  "Wild 
Irishman,"  Is  Inadmissible  either  for  the  pur- 
pose of  showing  that  the  engineer  was  Incom- 
petent or  negligent,  or  for  the  purpose  of  show- 
ing that  the  employer  knew  of  his  Incompe- 
tence or  negligence.  St.  Louis.  A.  &  T.  U.  U. 
Co.  V.  Coi-gan  (1801)  40  111.  App.  220. 
If  such  epithets  are  bestowed  on  a  man  bj 
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a  large  number  of  those  with  whom  he  comes 
Into  contact.  In  his  work,  and  reach  the  mas- 
ter's ears,  it  can  scarcely  be  said,  as  a  matter 
of  law,  that  the  master  Is  acting  as  a  prudent 
man  in  omitting  to  make  inquiries  with  a  view 
to  ascertaining  what  is  the  man's  real  charac- 
ter and  capacity. 

B.  Length  of  the  period  during  which  the  unflt- 
neee  hoe  continued. 

To  alfect  the  employer  with  liability  for  the 
Incompetency  of  a  servant,  it  is  not  necessary 
that  it  should  actually  be  brought  to  his 
knowledge.  If  it  continue  for  such  a  length  of 
time  that  a  careful  and  diligent  supervision  of 
its  business  ought  to  bring  it  to  light,  he  is 
chargeable  with  notice  of  its  existence.  Whit- 
taker  V.  Delaware  &  H.  Canal  Co.  (1891)  126 
N.  Y.  644,  27  N.  E.  1042. 

In  Cameron  v.  New  York  C.  &  H.  R.  B.  Co. 
(1895)  145  N.  Y.  400,  40  N.  B.  1,  a  verdict 
was  set  uside  by  which  a  railroad  company 
was  declared  to  be  negligent  in  retaining  a 
brakeman  who  had  habitually  violated  a  rule. 
The  following  extracts  from  the  opinion  suffi- 
ciently explain  the  grounds  upon  which  the 
conclusion  was  based :  "There  Is  no  arbitrai'y 
rule  of  law  that  charges  the  master  with  con- 
structive notice  of  the  negligent  omissions  of 
duty  on  the  part  of  a  coservant,  after  the  lapse 
of  a  certain  time,  under  all  circumstances. 
The  doctrine  of  constructive  notice  Is  founded 
upon  reasonable  and  Just  considerations,  and 
the  mere  lapse  of  time  Is  not  always  the  test 
of  negligence  on  the  part  of  the  master.  If  a 
defect  exists  In  the  appliances  furnished  the 
servant  for  doing  his  work,  of  such  a  character 
and  for  such  a  length  of  time  as  to  enable  the 
master  to  discover  and  remedy  it  by  reasonable 
vigilance,  inspection,  or  examination,  then  the 
law  will  imply  notice,  since  he  ought  to  know 
what  can  thus  be  ascertained.  The  same  rule 
will  apply  where  the  place  furnished  to  the 
servant  to  do  his  work  becomes  defective,  dan- 
gerous, or  unsafe  by  use  or  otherwise.  So, 
when  the  negligence  of  a  coservant  in  perform- 
ing his  work  is  of  such  a  character  as  to  leave 
traces  or  evidence  of  It  In  the  work  itself, 
which  can  be  seen  or  discovered  by  reasonable 
examination,  the  master  might  be  chargeable 
after  it  had  continued  for  such  a  length  of 
time  as  to  render  it  reasonable  to  assume  that 
be  either  must  have  known  of  the  omission 
of  duty,  or  could  have  known  of  It  by  the  exer- 
cise of  reosonable  care:  or  where  the  Incompe- 
tency of  the  servant  Is  frequently  displayed  un- 
der the  eye  and  observation  of  some  officer  or 
foreman  who  represents  the  corporation  or  has 
the  power  to  discharge  him.  But  how  was  the 
master  In  this  case  to  know  that  Norton  habit- 
ually violated  the  rules  for  his  own  protec- 
tion and  that  of  his  coservants?  His  work 
was  performed  on  freight  trains  running  over 
a  long  line  of  railroad,  with  little.  If  any,  oppor- 
tunity for  any  officer  or  representative  of  the 
company  to  watch  or  observe  him  at  any  one 
point.  He  had  sufficient  ability  and  intelli- 
gence to  do  his  work,  and  his  omissions  of  duty 
were  purely  wilful  or  thoughtless.  It  would  be 
manifestly  unreasonable  and  unjust  under  such 
circumstances  to  Impute  negligence  to  this  de- 
fendant for  the  sole  reason  that  during  four 
months  It  failed  to  detect  his  delinquencies. 
The  defendant  had  given  him  by  Its  rules  plain 
and  simple  instructions  to  govern  his  conduct 
with  respect  to  the  switches,  and  there  was  no 
reason  to  suspect  that  they  would  be  disre- 
garded, since  it  was  quite  as  convenient  for  him 
to  obey  as  to  violate  them.  Moreover,  It  had 
In  these  same  rules  Invited  and  requested  all 
of  his  coservants  to  make  prompt  report  to 
the  company  of  any  neglect  or  disobedience  of 
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the  rules  on  his  part,  and  no  complaint  had 
been  made.  It  was  reasonable  to  assume  that 
his  coemployees,  whose  lives  might  be  endan- 
gered by  his  neglect,  would  observe  and  report 
his  omissions  of  duty,  if  any ;  and  if  they  failed 
to  observe  any,  how  can  it  be  said  that  the  de- 
fendant Itself  was  in  fault  for  not  discovering 
what  his  coservants  themselves  had  not  discov- 
ered? The  negligent  acts  of  Norton  took  place 
while  he  was  working  on  the  same  train  and 
in  a  like  capacity  with  the  deceased.  It  is  more 
reasonable  to  suppose  that  they  were  done  la 
his  presence,  or  under  his  observation,  than  to 
Imply  knowledge  on  the  part  of  the  defendant, 
and  if  it  can  be  said  that  the  deceased  knew  of 
these  omissions  of  duty  on  the  part  of  his  fel- 
low brakeman,  and  failed  to  report  them,  he 
might  be  regarded  as  voluntarily  assuming  the 
risks  and  dangers  incident  to  his  association  in 
a  common  work  with  a  careless  or  Incompetent 
coservant.  There  is  a  manifest  inconsistency 
in  assuming  that  the  officers  or  representatives 
of  the  defendant  knew,  or  could  have  known,  of 
Norton's  violation  of  the  rules,  and  at  the  same 
time  that  the  deceased  did  not.  On  the  evi- 
dence in  the  case  it  Is  true  that  the  defendant's 
servant  was  unfaithful,  and  that  his  want  of 
care  resulted  in  the  death  of  the  plaintlfTs  In- 
testate. But  the  defendant  cannot  be  made  lia- 
ble for  his  negligent  act,  unless  it  was  at  fanlt 
in  selecting  him  for  the  work,  which  Is  not 
claimed,  or  in  falling  to  adopt  such  means  as 
ordinary  prudence  and  care  would  dictate  to 
secure  his  fidelity,  and  we  are  unable  to  per 
ceive  what  more  it  could  have  done,  unless  it 
employed  other  men  to  watch  his  conduct,  and 
that  would  be  plainly  an  unreasonable  require- 
ment.** 

o.  A  promiee  hv  the  moster  to  discharge  the 
delinquent  servant. 

The  master's  promise  to  discharge  a  servant 
Is  tantamount  to  an  admission  that  the  serv- 
ant is  incompetent,  and  that  the  master  Is 
aware  of  his  incompetency.  Polrler  v.  Carroll 
(1883)  36  La.  Ann.  609. 

III.  Duty  to  employ  an  adequate    mimftsr  of 
ecrvanta, 

a.  Oenerally, 

A  duty  of  the  master  which,  as  a  matter  of 
logical  arrangement,  It  seems  equally  appro- 
priate to  associate  either  with  that  discussed 
in  the  foregoing  sections  or  with  that  of  con- 
ducting the  business  upon  a  safe  system,  is 
the  duty  of  employing  a  staff  of  servants  suffi- 
ciently large  to  perform  the  work  with  reason- 
able safety  to  themselves.  Fllke  r.  Boston  k 
A.  R.  Co.  (1873)  53  N.  Y.  549,  13  Am.  Rep. 
545 ;  Mad  River  ft  L.  E.  R.  Co.  v.  Barber  (1856) 
5  Ohio  St.  541,  67  Am.  Dec.  312;  Burke  v. 
Syracuse,  B.  ft  N.  Y.  R.  Co.  (1893)  69  Hun,  21, 
23  N.  Y.  Supp.  458;  McMullen  v.  Missouri,  K. 
ft  T.  R.  Co.  (1804)  60  Mo.  App.  231;  Alberts 
v.  Bache  (1890)  32  N.  Y.  S.  R.  1014.  10  N.  Y. 
Supp.  630 :  Jones  v.  Old  Dominion  Cotton  Mills 
(1886)  82  Va.  140;  Johnson  v.  Ashland  Water 
Co.  (1888)  71  Wis.  553,  37  N.  W.  823. 

A  ship  is  "seaworthy,"  as  regards  the  suffi- 
ciency of  her  crew.  If  the  required  number  can 
be  made  up  by  counting  In  the  fireman.  Re 
Meyer  (1896)  74  Fed.  Rep.  881. 

In  an  action  resulting  from  a  collision  due 
to  the  fact  that  one  of  the  trains  was  sent  out 
with  two  Instead  of  three  brakemen,  It  is  not 
error  to  refuse  to  charge  that,  if  the  Jury  be- 
lieved that  the  third  brakeman  would  not  have 
been  at  his  post,  the  plaintiff  could  not  recover. 
It  cannot  be  assumed  that,  if  the  third  brake- 
man  had  been  sent,  he  would  not  have  done  hl» 
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duty.  Booth  ▼.  Boston  4  A.  B.  Co.  (1878)  78 
N.  Y.  38.  29  Am.  Bep.  97. 

The  fact  that  lome  slight  InconTenlence  or 
expense  will  be  caused  by  engaging  the  serylces 
of  another  employee  will  not  excuse  the  master 
if  the  work  could  not  safely  be  done  without 
him.  Trainor  t.  Philadelphia  &  R.  R.  Co. 
(1800)  137  Pa.  148.  20  Atl.  632  (master  held 
liable  where  the  plan  adopted  for  taking  down 
t  pole  required  the  superintendence  of  the  com- 
petent person,  but  the  laborers  were  left  to 
manage  for  themselres). 

Nor  can  the  master  conduct  his  business  on 
a  system  which  Ignores  physical  laws.  Thus, 
for  an  Injury  to  an  employee  caused  by  the  de- 
pletion of  a  train  crew  the  company  Is  liable, 
u  for  negligence,  where  the  timetable  is  so 
arranged  that  some  of  the  men  cannot  procure 
tbeir  meals  without  absenting  themselves  from 
tiielr  posts.  Pennsylvania  Co.  t.  McCaffrey 
(1894)  139  Ind.  4.30.  29  L.  B.  A.  104,  88  N.  B  67. 

in  the  case  of  a  railway  company,  what 
wculd  be  inadequacy  as  regards  a  passenger  Is 
not  necessarily  Inadequacy  as  regards  trainmen. 

in  instruction  Is  erroneous  which  declares 
that  a  railroad  company  Is  negligent  towards 
the  employees  operating  a  freight  train  In 
falling  to  furnish  a  conductor,  where  a  passeur 
ger  coach  is  attached.  Means  v.  Carolina  C.  R. 
Cb.  (1898)   122  N.  C.  990.  29  S.  E.  939. 

As  In  the  case  of  an  alleged  breach  of  other 
duties,  the  servant's  right  to  receive  is  de- 
pendent upon  proof  that  the  master  knew,  ac- 
tually or  constructively,  that  the  number  of 
employees  was  Inadequate  at  the  time  and  place 
where  the  injury  was  received.  Parker  v.  New 
York  ft  N.  E.  R.  Co.  (1896)  18  R.  I.  778.  30 
Atl.  849  (mere  fact  that  a  substitute  did 
not  remain  at  a  switch  continuously  during 
the  temporary  absence  of  the  regular  switch- 
man cannot  properly  be  construed  by  the  jury 
as  an  Implied  notice  to  the  company  that  said 
•witch  was  unattended). 

b.  Whether  the  maaier  haa  performed  hie  duty. 

The  performance  of  the  master's  duty  In  em- 
ploying a  sufficient  number  of  servants  Is  a 
qtesticn  of  fact  In  each  case,  to  b?  determined 
by  the  Jpry.  subject  to  the  revision  of  the  court. 

A  railroad  company  la  not.  as  a  matter  of 
law.  free  from  negligence  in  having  only  one 
bnkeman  to  control  ten  loaded  cars  In  descend- 
ing a  grade  to  a  place  where  they  arc  to  be 
coupled  to  a  stationary  car.  Georgia  P.  R.  Co, 
T.  Propst   (1889)  90  Ala.  1,  7  So.  635. 

A  railway  company  must  keep  enough  track- 
men, not  only  to  supervise  the  line  under  or- 
dinary circumstances,  but  also  for  extraordi- 
nary occasions,  as  after  a  rainstorm,  when  it 
needs  a  more  minute  Inspection.  Hardy  v. 
Carolina  C.  R.  Co.  (1877)  76  N.  C.  5. 

A  railway  company  is  not  obliged  to  provide 
for  the  stationing  of  a  watchman  on  the  rear 
end  of  backing  trains.  Chicago  ft  N.  W.  R.  Co. 
V.  Donahue  (1874)  75  111.  106. 


No  obligation  on  the  part  of  a  railway  com- 
pany, to  keep  an  agent  at  a  flag  station  where 
there  Is  an  unblocked  siding,  can  be  predicated, 
in  the  absence  of  evidence  that  the  track  Is  in 
such  a  condition  that  there  Is  danger  that  cam 
may  escape  onto  the  main  line.  Hewitt  ▼. 
Flint  ft  P.  M.  R.  Co.  (1887)  67  Mich.  Ul,  34 
N.   W.    659. 

Whether  a  railway  company  Is  negligent  In 
employing  no  more  than  one  watchman  to  look 
after  the  live  engines  in  a  yard,  and  prevent 
them  from  being  tampered  with,  Is  a  question 
for  the  Jury,  where  the  watchman  has  also  to 
perform  the  duties  of  a  wiper.  Southern  P.  Co. 
V.  Lafferty  (1893)  15  U.  8.  App.  1!»3.  57  Fed. 
Rep.  537,  6  C.  C.  A.  474  (two  engines  got  cut 
on  main  track  in  some  unexplained  manner). 

A  railway  company  Is  bound  to  see  that  ft 
derrick  provided  for  the  use  of  shippers,  the 
arm  of  which  Is  liable,  when  not  fastened,  to 
swing  out  over  the  track,  and  so  endanger  train- 
men. Is  placed  under  the  charge  of  a  competent 
servant,  so  that  It  may  be  kept  properly  fas- 
tened when  not  In  use.  (iStes  t.  Chicago,  M. 
ft  St.  P.  R.  Co.  (1892)  2  S.  D.  422.  50  N.  W.  907. 

The  fact  that  the  number  of  the  servants 
was  smaller  than  usual  on  the  occasion  when 
the  accident  occurred  is  one  which  tells  with 
especial  force  against  the  master.  South  West 
Improv.  Co.  v.  Smith  (1888)  86  Va.  306,  7  S. 
B.  865  (verdict  for  plaintiff  proper,  where 
loaded  coal  cars  In  a  mine  got  out  of  control, 
owing  to  there  being  only  onebrakemanonduty^ 
instead  of  two,  as  was  usual)  :  Thorpe  v.  Mis- 
souri P.  R.  Co.  (1886)  89  Mo.  650.  58  Am.  Rep. 
120.  2  8.  W.  3  (verdict  for  plaintiff  proper 
where  the  switching  crew  of  which  he  was  one 
was  smaller  than  usual,  and  he  was  injured  while 
coupling  cars,  owing  to  the  fact  that  his  sig- 
nals to  the  engineer  were  not  transmitted)  ; 
Stoddard  v.  St.  Louis,  K.  C.  ft  N.  R.  Co.  (1877) 
65  Mo.  515  (not  error  to  refuse  to  direct  a 
verdict  for  the  defendant,  where  the  master's 
representative  has  been  notified  that  one  of  the 
regular  hands  is  too  sick  to  attend  to  his  duties, 
and  no  substitute  is  provided). 

But  evidence  to  that  effect  will  not  estab- 
lish negligence,  where  it  appears  that  the 
safety  of  the  other  servants  is  sufficiently  se- 
cured by  the  methods  actually  adopted  in  the 
performance  of  the  work.  Gulf.  C.  ft  S.  F.  R. 
Co.  ▼.  Compton  (1890)  76  Tex.  667,  13  S.  W. 
667  (company  broke  custom  of  sending  out 
water  trains  equipped  with  a  conductor). 

Still  less  can  the  master  be  held  liable  on  the 
ground  that,  although  the  usual  number  of 
servants  was  engaged  on  the  work  to  be  done, 
use  might  have  been  made  of  an  additional  serv- 
ant on  the  occasion  when  the  accident  occurred, 
with  the  possible  result  of  preventing  It.  Rol- 
yea  v.  Kansas  City,  Ft.  8.  ft  G.  R.  Co.  (1802) 
112  Mo.  86.  18  L.  R.  A.  817,  20  S.  W.  480 
(rear  collision  of  two  freight  trains  equip- 
ped with  the  customary  number  of  brakemen). 

C.  B.  L. 
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COMMONWEALTH    of    Massachusetts 

V, 

Clarence  MURPHY. 

(174  Mass.  869.) 

A  seatenee  of  eonvtciioii  Imposed  nn- 

Nora. — As  to  plea  of  former  jeopardy  where 
judgment  of  conviction  has  been  set  aside  on 
the  application  of  the  convict,  see  People  t. 
Murray   (Mich.)  14  L.  R.  A.  809. 

The  above  case  was  affirmed  in  Murphy  v. 
'  Massachusetts,  177  U.  8.  155.  44  L.  ed.  — ,  20 
8ap.  <n.  639. 
48L.R.  A. 


der  authority  of  Mass.  Pab.  8tat. 
cbap.  187,  I  13.  after  the  reversal  of  a 
former  judgment,  on  the  application  of  the 
convict,  because  it  was  imposed  under  a  stat- 
ute that  was  passed  after  the  offense  was 
committed,  and  was  therefore  unconstitu- 
tional so  far  as  it  related  to  that  oflFense, 
does  not  violate  the  constitutional  provision 
against  double  jeopardy,  or  abridge  the  priv- 
ileges and  immunities  of  the  accused  as  a 
citizen,  or  deprive  him  of  his  liberty  without 
due  process  of  law,  although  he  had  partly 
served  the  Invalid  sentence  before  it  was  re- 
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Tersed,  including  one  day's  solitary  confine- 
ment, to  which  each  of  the  sentences  con- 
demned him. 


(October  10,  1800.) 

Tl  XCEPTIONS  by  defendant  to  the  action 
Jj  of  the  Superior  Court  for  Essex  County 
Tesentencing  him  after  a  former  sentence 
had  been  set  aside  for  error.     Overruled. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Eira  R.  Ihayer  and  Edward  F. 
McClennen,  with  Messrs.  Brandeis, 
JDnnbar,  Sc  Natter,  for  defendant: 

The  defendant  has  suffered  imprisonment 
for  his  offense  for  a  substantial  time  under 
sentence  of  a  court  having  jurisdiction  to 
sentence. 

The  crime  of  which  he  stood  convicted  was 
punishable  by  imprisonment  in  the  state's 
prison  for  a  fixed  term. 

Mass.  Pub.  Stat.  chap.  203,  §§  20,  40; 
Murphy  v.  Com.  172  Mass.  264,  43  L.  R.  A. 
164,  52  N.  E.  605. 

The  error  committed  was  the  failure  to 
fix  the  exact  time  of  termination  of  the  sen 
tence.  This  error  would  not  place  the  wliole 
sentence  beyond  the  jurisdiction  of  the  court. 

Re  Petty,  22  Kan.  477 ;  Stalker,  Petition- 
<T,  1G7  Mass.  11,  44  N.  E.  1068;  People  v. 
^Vhit8or^y  74  111.  20;  Riley*s  Case,  2  Pick. 
172;  Re  Swan,  150  U.  S.  G37,  37  L.  ed.  1207. 
14  Sup.  Ct.  Rep.  225;  United  States  v. 
PHdgeon,  153  U.  S.  48,  38  L.  ed.  G31,  14 
Sup.  Ct.  Rep.  74G;  Ex  parte  Lange,  18  Wall. 
1G3,  21  L.  ed.  872;  Ex  parte  Friday,  43  Fed. 
Rep.  91G. 

Where  a  court  has  jurisdiction  of  the  per- 
«on,  and  of  the  subject-matter,  the  imposi- 
tion by  mistake  of  a  sentence  in  excess  of 
Avbat  the  law  permits  is  within  the  jurisdic- 
tion, and  does  not  render  the  sentence  void, 
but  only  voidable  by  proceedings  upon  a  writ 
of  error. 

Sonnott's  Case,  146  Mass.  489,  16  N.  E. 
448. 

A  person  who  has  suffered  imprisonment 
for  a  substantial  time  under  sentence  of  a 
court  having  jurisdiction  to  sentence  to  the 
place  to  which  sentence  is  pas^sed  cannot  be 
resentenced  for  the  same  offense. 

A  court  may  correct,  vacate,  or  change  its 
fientences  of  its  own  motion  before  they  go 
into  execution. 

Plain  V.  State,  00  Ga.  284 ;  Com.  v.  Wey- 
mouth,  2  Allen,  144,  79  Am.  Dec.  776;  State 
V.  Cannon,  11  Or.  312,  2  Pac.  101;  People  v. 
Mescrvey,  76  Mich.  223,  42  N.  W.  1133;  Peo- 
ple V.  Kelley,  79  Mich.  320,  44  N.  W.  615; 
Broicn  v.  Rice,  57  Me.  65,  2  Am.  Rep.  11; 
Re  Mason,  8  Mich.  70. 

Although  the  first  sentence  is  erroneous, 
41  second  would  be  double  jeopardy. 

State  V.  Addy,  43  N.  J.  L.  113,  39  Am.  Rep. 
547 :  State  v.  Warren,  92  N.  C.  825 ;  Re  Jones, 
35  Neb.  499,  63  N.  W.  468. 

At  common  law,  the  court  could  not  re- 
sentence after  reversal  of  sentence  on  writ  of 
error. 

Shepherd  v.  Com.  2  Met.  419;  Stevens  v. 
Com.  4  Met.  360 ;  State  v.  Cray,  37  N.  J.  L. 
368 ;  King  v.  Ellis,  5  Barn.  &  C.  :396. 
48L.R.  A. 


Although  the  first  had  never  gone  into  exe- 
cution. 

Christian  v.  Com.  5  Met.  530. 

The  statute  was  passed  to  prevent  a  con- 
vict from  going  free  of  punishment,  and  was 
never  intended  to  authorize  a  second  sen- 
tence where  the  convict  had  actually  suffered 
punishment. 

Shepherd  v.  People,  25  N.  Y.  406;  Feelcy't 
Case,  12  Cush.  598;  Com.  v.  Loud,  3  Met 
328,  37  Am.  Dec.  139;  Ex  parte  Langc,  13 
Wall.  103,  21  L.  ed,  872;  Brown  v.  Rice,  57 
Me.  65.  2  Am.  Rep.  11. 

Messrs.  Hosea  M.  Knowlton,  Attorney 
General,  and  Arthur  W.  DeGooali,  for 
plaintiff: 

The  appellate  cour£  has  the  right,  when 
there  has  been  an  erroneous  sentence,  to  re- 
mand the  case  to  the  trial  court  for  sentence 
according  to  law. 

Reynolds  v.  United  States,  98  U.  S.  14.5. 
25  L.  ed.  244;  Re  Bonner,  151  U,  S.  242,  38 
L.  ed.  149,  14  Sup.  Ct.  Rep.  323;  Robnts  v. 
State,  30  Fla.  82,  11  So.  536;  Beale  v.  Com, 
25  Pa.  11 ;  Henderson  v.  People,  105  III.  mi, 
46  N.  E.  711  ;  Lowrey  v.  Bogue,  85  Cal.  nOl. 
24  Pac.  995;  Brooks  v.  Com.  4  Lciirh,  GiiO; 
Oliver  v.  State,  5  How.  (Miss.)  \Ai  Lynn  k. 
State,  84  Md.  G7,  35  Atl.  21 ;  A'e  Ffarrus,  68 
Vt.  243,  35  Atl.  55;  Pap^rorth  V.  Fitzqemld, 
106  Ga.  378,  32  S.  E.  303;  Bcrnuffton  v. 
State,  87  Ala.  1,  6  So.  831  :  Stale  v.  Tnuhr, 
124  N.  C.  803,  32  S.  E.  548;  Slate  v.  Wil- 
liams, 40  S.  C.  373,  19  S.  E.  5:  llatiicoch  v. 
State,  88  Ga.  91,  13  S.  E.  9.">0;  (Jraham  v. 
State,  79  Wis.  651,  48  N.  W.  803;  United 
States  V.  Pridgeon,  153  U.  S.  48,  38  L.  ed. 
031,  14  Sup.  Ct.  Rep.  740;  Coleman  v.  Ten- 
nessee, 97  U.  S.  509.  24  L.  e<l.  1118;  United 
States  V.  Barman,  68  Fed.  Rep.  472. 

The  term  jeopardy  "has  no  relation  to  the 
reversal  of  an  erroneous  judgment  and  pro- 
nouncing a  legal  one  pursuant  to  a  legal  con- 
viction." 

McKee  v.  People,  32  N.  Y.  239;  State  t. 
Lee,  65  Conn.  265,  27  L.  R.  A.  498,  30  Atl. 
1110. 

Statutes  authorizing  retrials  and  resen- 
tences have  been  in  force  from  time  inme- 
morial.  Even  the  right  of  the  governmcTit 
to  a  new  trial  after  a  verdict  of  not  guilty 
has  been  upheld. 

State  v.  Lee,  G5  Conn.  205,  27  L.  R.  A.  498, 
30  Atl.  1110;  United  States  v.  Sangrs,  144 
U.  S.  310,  36  L.  ed.  445,  12  Sup.  Ct,  Rep. 
609. 

Morton,  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  in  this  case  was  the  plain- 
tiff in  error  in  the  case  of  Murphy  v.  Com. 
172  Mass.  264,  43  L.  R.  A.  154,  62  N.  E.  505. 
In  that  'case  it  was  held  that  the  statute  un- 
der which  he  was  sentenced  was  unconstitu- 
tional so  far  as  it  related  to  past  ofiTenses. 
and  the  sentence  which  had  been  imposed 
was  reversed,  and  the  ca«e  remanded  to  the 
superior  court,  under  Pub.  Stat.  chap.  187,  § 
13,  for  sentence  according  to  the  law  as  it 
was  when  the  offense  was  committed,  and  be- 
fore the  statute  under  which  he  was  sen- 
tenced   took    effect.    The    defendant    was 
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brought  before  the  superior  court  on  Janu- 
ary 7,  18U9,  pursuant  to  that  decision,  and 
resentenced;  the  sentence  being  to  the  state 
prison  for  nine  years,  ten  months,  and  twen- 
ty-nine days, — the  first  day  solitary,  and 
the  rest  at  hard  labor.  Under  the  previous 
sentence  he  had  been  sentenced  to  the  state 
pEison  for  not  less  than  ten  nor  more  than 
fifteen  years, — the  first  day  to  be  in  soliUry 
confinement.  When  he  was  resentenced  he 
had  served  the  solitary  confinement  and  two 
years,  seven  months,  and  ten  days  under  the 
original  sentence.  Prior  to  imposing  the 
last  sentence  the  court  said  that,  as  defend- 
ant had  already  served  the  term  of  solitary 
confinement,  he  would  prefer  not  to  resen- 
tence him  to  solitary  confinement,  if  a  writ- 
ten waiver  thereof  was  filed  by  defendant's 
attorney.  The  attorney  stated  that  he  did 
Tiot  feel  justified  in  filing  such  waiver,  and 
thereupon  sentence  was  imposed  as  afore- 
said. The  defendant  duly  excepted  to  the 
imposition  of  the  last  sentence,  and  request- 
ed that  all  his  rights  might  be  reserved, 
which  was  done. 

The  contention  of  the  defendant  is,  in  sub- 
*tance,  that  one  who  has  been  sentenced  by 
a  court  having  jurisdiction  of  the  offense  and 
of  the  person,  and  the  right  to  sentence  to 
the  place  designated,  and  who  has  served  a 
substantial  portion  of  the  time  for  which  he 
was  sentenced,  cannot  be  resentenced  if  it 
turns  out  on  a  writ  of  error  brought  by  him 
that  the  original  sentence  was  unlawful. 
He  contends  in  his  own  case  that  the  resen- 
tence constituted  a  second  punishment  for 
the  same  offense;  that  he  has  been  twice  put 
in  jeopardy  thereby,  and  has  been  deprived 
of  his  constitutional  rights.  The  statute 
under  which  the  case  was  remanded  contains 
no  limitation  on  the  power  to  remand  for 
sentence  in  case  of  a  reversal  for  error,  but 
it  is  manifest  that  it  cannot  authorize  the 
imposition  of  another  sentence  under  such 
circumstances  as  would  make  it  an  interfer- 
ence with  the  constitutional  rights  of  the 
prisoner.  The  question  then  is.  Was  the 
efi"ect  of  the  last  sentence  to  put  the  defend- 
ant in  jeopardy  twice,  or  to  punish  him 
igain  for  the  same  offense,  or  to  abridge  liis 
privileges  and  immunities  as  a  citizen  of  the 
f'nited  States?  By  "jeopardy"  is  meant,  we 
think,  lawful  jeopardy  from  the  commence- 
ment of  the  proceedings  until  their  termina- 
tion by  a  proper  judgment  and  sentence  or 
acquittal,  or  what  the  law  regards  as  such. 
It  has  been  held  in  numerous  cases  that 
T^rhere,  either  for  want  of  jurisdiction,  or 
from  some  defect  in  the  indictment,  or  from 
such  error  in  the  course  of  the  proceedings, 
the  verdict  has  been  set  aside  or  the  judg- 
ment has  been  arrested  on  a  writ  of  error 
brought  by  the  defendant,  or  on  a  motion  made 
hy  him,  and  he  has  been  tried  again,  he  was 
not  thereby  put  in  jeopardy  a  second  time, 
-and  his  constitutional  rights  were  not 
abridged.  Com.  v.  Wheeler,  2  Mass.  174; 
Com,  V.  Peters,  12  Met.  387;  Com.  v.  Roby. 
12  Pick.  496,  602;  Com.  v.  Laky,  8  Gray, 
459;  Com.  V.  Could,  12  Gray.  171 ;  McKee  v. 
People,  32  N.  Y.  239;  People  v.  M*Kay,  18 
Johns.  212;  State  v.  Walters,  16  La.  Ann. 
*8  L.  R.  A. 


400 ;  Jones  ▼.  State,  15  Ark.  261 ;  Turner  t. 
iState,  40  Ala.  21;  Gerard  v.  People,  4  111. 
302;  State  v.  Redman,  17  Iowa,  329;  State 
V.  Sutton,  ^  GUI,  4dA;  Cooley,  Ck)nst.  Lim. 
3d  ed.  327 ;  Sedgw.  SUt.  &  Const.  Law,  2d 
ed.  572,  573,  note  a.  One  ground  on  which 
such  a  conclusion  has  been  reached  is  that  by 
bringing  the  writ  of  error  or  making  the  mo- 
tion he  is  deemed  to  have  waived  any  consti- 
tutional objection  that  he  might  have  had 
to  another  trial,  or  to  the  entry  of  a  proper 
judgment.  2  Bishop,  Grim.  Law,  2d  ed.  §1 
072  et  seq.  If  a  second  trial,  where  the  ver- 
dict has  been  set  aside  or  the  judginent  ar- 
rested, does  not  constitute  legal  jeopardy, 
it  is  diflScult  to  see  how  a  party  who  may 
have  served  a  portion  of  the  sentence 
that  has  been  set  aside  for  error  on  proceed- 
ings instituted  by  him  can  rightfully  object 
to  the  imposition  of  another  and  a  lawful 
sentence  by  the  court  to  which  the  case  has 
been  remanded.  In  this  case  the  trial  and 
conviction  were,  for  aught  that  appears,  reg- 
ular and  legal  in  all  respects.  The  only  er- 
ror was  in  the  sentence.  It  would  be  strange 
if  there  was  no  power  anywhere  to  correct  or 
to  authorize  the  correction  of  the  error  on 
proceedings  instituted  by  the  prisoner,  ex- 
cept at  the  risk  of  delivering  him  from  any 
further  punishment  for  the  offense  of  which 
he  had  been  convicted.  It  is  said  in  MoKee 
V.  People,  32  N.  Y.  239,  245,  where  the  case 
was  remanded  under  a  statute  similar  to 
ours,  that  the  term  "jeopardy"  "has  no  re- 
lation to  the  reversal  of  an  erroneous  judg- 
ment, and  pronouncing  a  legal  one  pursuant 
to  a  legal  conviction."  And  in  Jeffries  ▼. 
State,  40  Ala.  381,  it  was  held  that  a  prison- 
er could  not  plead  autre  fois  convict  if  the 
former  conviction  had  l)een  reversed  on  pro- 
ceedings instituted  by  himself,  notwithstand- 
ing he  had  served  a  part  of  the  term  of  his 
imprisonment  before  the  reversal.  See  also 
Jones  V.  State,  15  Ark.  201.  In  criminal 
proceedings  the  sentence  is  the  judgment,  or 
at  leant  an  essential  part  of  it. 

Tliough  the  sentence  in  this  case  was  in  ex- 
cess of  the  jurisdiction,  it  was  not  void,  but 
voidable  (ScnnotVs  Case,  140  Mass.  489,  16 
X.  E.  448;  Ex  parte  Lange,  18  Wall.  163, 
174.  21  L.  ed.  872,  878),  and,  if  the  defendant 
had  completed  the  term  for  which  he  was 
sentenced,  he  would  have  paid  the  penalty  re- 
quired, and  could  not  have  been  imprisoned 
or  punished 'again  for  the  same  offense  {Com. 
V.  Loud,  3  Met.  328,  37  Am.  Dec.  131)).  To 
that  extent  the  sentence  was  lawful  until 
reversed.  Sennott*s  Case,  146  Mass.  489,  16 
N.  E.  448;  Reg.  v.  Drurt/,  3  Car.  &  K.  193. 
Except  for  the  statute  authorizing  the  case 
to  be  remanded,  he  would  have  been  entitled 
to  a  discharge,  not  because  to  resentence  him 
was  unconstitutional,  but  because  at  com- 
n»on  law  the  court  from  which  the  writ  of 
error  issued  could  not  itself  pronounce  the 
firoper  judsrment  or  sentence,  or  send  back 
the  case  to  the  inferior  court  to  do  so.  Shep' 
herd  v.  Com.  2  Met.  419:  King  v.  Roume, 
7  Ad.  &  El.  58;  King  v.  ^r'>,  5  Barn.  &  C. 
305.  But  a  judgment  and  sentence  reversed 
are  the  same  as  if  there  had  been  no  judg- 
ment and  sentence  {Reg.  ▼.  Drury,  3  Car.  h 
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K.  103) ,  and  thia  must  be  so  even  if  the  pris- 
oner has  served  a  part  of  the  sentence. 
Whether  the  confinement  under  the  reversed 
sentence  has  been  longer  or  shorter  can,  on 
principle,  make  no  diflFerence.  Besides,  the 
length  of  such  confinement  will  depend  some- 
what, at  least,  on  the  promptness  with  which 
proceedings  are  instituted  to  secure  a  rever- 
sal. No  doubt,  it  would  have  been  compe- 
tent for  the  court  to  order  that  the  last  sen- 
tence should  take  effect  from  the  date  of  the 
first  sentence  {JcLcquina  v.  Com.  9  Cush. 
279 ) ,  but  we  do  not  think  that  it  was  bound 
to  do  so;  and  though  the  effect  of  the  resen- 
tence will  be  to  compel  the  defendant  to  suf- 
fer solitary  confinement  twice,  and  will  re- 
sult, it  is  said,  in  his  actual  confinement  for 
a  longer  period  than  the  term  for  which  he 
was  originally  sentenced,  we  do  not  see,  for 
reasons  already  given,  that  the  last  sentence 
is  rendered  invalid  thereby.  The  case  is  not 
one  of  the  imposition  of  a  second  sentence  for 
the  same  offense,  or  of  the  attempted  correc- 
tion of  a  sentence  after  the  term  has  ended 
at  which  it  was  imposed,  and  the  court  has 
adjourned  without  day.  See  Com.  v.  Foster, 
122  Mass.  317,  323,  23  Am.  Rep.  326.  But 
it  is  a  case  where  the  sentence  tliat  was  orig- 
inally imposed  has  been  reversed  and  de- 
clared unlawful  upon  a  writ  of  error  brought 
by  the  party  aggrieved,  and  the  case  has 
been  remanded,  as  provided  by  statute,  to 
the  superior  court  for  sentence  according  to 
the  law  as  it  was  when  the  offense  was  com- 
mitted. Cases  in  regard  to  the  imposition 
of  a  second  sentence  as  such,  or  in  re- 
gard to  the  attempted  correction  of  a  sen- 
tence after  the  adjournment  of  the  court, 
or  the  substitution  of  one  sentence  for  an- 
other, do  not  apply.  The  defendant  relies 
upon  Ex  parte  Lange,  18  Wall.  163,  21  L.  ed. 
872,  and  Feeley'a  Case,  12  Cush.  698.  In 
Ew  parte  Lange,  18  Wall.  163,  21  L.  ed.  872, 
the  statute  authorized  fine  or  imprisonment, 
but  the  court  imposed  both.  The  prisoner 
paid  the  fine,  and,  after  it  had  been 
paid,  the  court  at  the  same  term 
attempted  to  modify  the  sentence  by 
changing  it  to  imprisonment,  and  substitut- 
ing the  sentence  as  thus  modified  for  the 
original  sentence  of  fine  and  imprisonment. 


But  the  supreme  court  held  that,  the  prison- 
er having  satisfied  one  of  the  alternative  pen* 
alties  provided  by  the  statute,  the  sentence 
could  not  be  changed  and  the  other  alterna- 
tive penalty  imposed.  Manifestly,  that  ca«e 
is  not  like  this.  Feeley'a  Case,  12  Cush.  598, 
was  much  the  same.  The  statute  provided 
fine  or  imprisonment.  The  court  impeded 
both,  and  ihe  prisoner  paid  the  fine,  and  was 
committed  pursuant  to  the  other  part  of  the 
sentence,  and  then  petitioned  for  a  writ  of 
habeas  corpus  on  the  ground  that  he  was  un- 
lawfully restrained  of  his  liberty.  Thii 
court  granted  the  writ  and  ordered  his  dis- 
charge on  the  ground  that  he  had  paid  the 
fine,  and  the  court  below  had  no  power  to  im- 
pose imprisonment.  It  is  manifest  that  this 
case,  also,  does  not  help  the  defendant.  The 
course  that  was  followed  in  Murphy  v.  Com., 
172  Mass.  264,  43  L.  R.  A.  154,  52  N.  E.  505, 
seems  to  have  been  followed  in  the  Supremo 
Court  of  the  United  States,  and  apparently 
was  not  regarded  as  putting  the  prisoner  in 
jeopardy  or  punishing  him  twice,  or  as  in- 
terfering with  his  constitutional  rights.  Re 
Bonner,  151  U.  S.  242,  262,  38  L.  ed.  149,  153, 
14  Sup.  Ct.  Rep.  323;  Reynolds  v.  United 
States,  98  U.  S.  146,  168,  note,  25  L.  ed.  244, 
251 ;  Coleman  v.  Tennessee,  97  U.  S.  509,  619, 
L.  ed.  1118,  1123.  We  do  not  discover  in  what 
has  been  done  anything  by  which  the  priv- 
ilege or  immunities  of  the  defendant  as  a  cit- 
izen of  the  United  States  have  been  abridged, 
in  violation  of  the  14th  Amendment.  The 
equal  protection  of  the  laws  has  not  been 
denied  to  him,  and  he  has  not  been  deprived 
of  his  liberty  without  due  process  of  law. 
Re  Converse,  137  U.  S.  624,  34  L.  ed.  796,  11 
Sup.  Ct.  Rep.  191 ;  Moore  v.  Missouri,  159  U. 
S.  673,  40  L.  ed.  301,  16  Sup.  Ct.  Rep.  179. 
The  fact  that  he  court  in  Murphy  v.  Com, 
172  Mass.  264,  43  L.  R.  A.  154,  52  N.  E.  505, 
may  have  taken  a  somewhat  different  view  of 
Stat  1895,  chap.  504,  from  that  taken  in 
Com.  V.  Brown,  167  Mass.  144,  45  N.  E.  1. 
does  not  constitute  an  interference  with  the 
defendant's  rights. 
Exceptions  overruled. 

Aflirmed  by  Supreme    Court    of    United 
States,  April  9,  1900. 
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Arthur  D.  HOLMES 

V. 

David  J.  MCALLISTER  et  al,  Plffs.  in  Err. 


(. 


.Mich.. 


.) 


1.  An  eniploy^er  Is  not  liable  for  tbe 
servlceN  of  a  pbysldan  summoned  by 
his  manager  or  foreman  to  attend  an  em- 
ployee Id  case  of  an  Injury  by  accident  In  a 
laundry  during  the  employer's  absence. 

S.     A   promise   to   pay   for   serrlces   en- 


NoTH. — B'or  duty  of  master  to  furnish  medi- 
cal  aid  to  servant,  see  Ohio  A  M.   R.   Co.   v. 
Barly  (Ind.)  28  L.  R.  A.  646,  and  note. 
48  L.  R,  A. 


erased  by  an  employee  vrttbont  aay 
aathorlty,  for  the  benefit  of  a  third  per- 
son, when  accompanied  by  a  denial  of  any 
liability,  does  not  constitute  a  ratiflcatioo. 
but  is  a  mere  promise  to  pay  the  debt  of 
another,  which  is  void  onder  the  statute  of 
frauda 

(March  27,  1900.) 


ERROR  to  the  Circuit  Court  for  Wayne 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  the 
value  of  medical  services  rendered  to  d^cnd- 
ants'  employee.    Reversed. 
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Statement  by  Grant,  J.: 

Plaintiff,  a  physician^  sued  the  defendants, 
copartners  in  a  laundry  business,  for  medical 
seryioes  rendered  one  of  their  employees,  and 
recorered  a    vctdict   of  $60.    The  case  was 
sabmitted  to  the  jury  upon  two  theories: 
(1)  That  there  was  an  original  contract  of 
employment  between   plaintiff   and    defend- 
ants,* (2)  that  the  act  of  the  forewoman  of 
defendants  in  sending  for  plaintiff  to  attend 
the  employee,  if  unauthorized  by  them,  was 
subsequently    ratified.      Defendants    insist 
thai  there  was  no  original  contract,  and  no 
ratification    of   an    unauthorized    contract. 
There  is  little,  if  any,  dispute  about  the  ma- 
terial facts.     Plaintiff  had  no  conversation 
with  either  of  the   defendants  in    regard  to 
the  service,  and  the  parties  had  never  met 
until  the  trial  in  the  justice  court.    The  em 
plo^ee,  Augusta  Senken,  had  her  hand  seri- 
ously injured  on  April  19.    Neither  of  the 
defendants  was  in  the  laundry  at  the  time. 
Defendant  James  usually  spent  most  of  his 
time  there.      One  Miss   McGrath,  the   fore- 
woman, had  charge  of  the  work  on  the  four 
floors  of  the  building;  hired  and  discharged 
girls  when  she  saw  fit;  and,  when  James  was 
not  there,  acted  in    case   of   an  emergency. 
The   injury  was    so  serious    that  Miss  Mc- 
Grath deemed  prompt  medical  assistance  ad- 
visable.    She  sent  a  boy  for  a  physician,  not 
dwiipnating    any    particular    one.     The  boy 
called  plaintiff.     He  immediately  responded, 
dressed  the  wound,  and    ordered    her  to  be 
taken  home,  saying  that  he  would  have  to 
see  her  again.     She  was  taken  home  in  a  car- 
riage.   In  the  afternoon  of  the  same  day  she 
was  suffering  pain,  and  sent  a  note  to  a  store 
near  by  to  telephone  to  the  laundry.     Some- 
one at  the  laundry  telephoned  to    plaintiff, 
and  he  went  to  see  her.     Defendants  had  no 
knowledge  of  this.  Plaintiff  treated  her  at 
her  home  until  she  was  able  to  go  out,  and 
then  she  went  to  his  office,  and  there  received 
treatment  until  the  wound  was  healed.     She 
was  under  treatment  for  about  three  months. 
The  only    conversation    plaintiff    had  with 
anyone  connected  with   the  defendants   was 
with   ^liss   McGrath,  and  he   does  not  tell 
what  that  conversation  was.     It  was  at  the 
house  of  Mrs.  Knack,  with  whom  Miss  Sen- 
ken  lived.       Miss  McGrath  testified:     "The 
doctor  asked  me  if  Mr.  McAllister  had  said 
anything  in  regard  to  him  taking  care  of  the 
?irl.    I  said  he  hadn't  said  anything  to  me. 
He  says,  'Well,  I  would  like  to  make  the  bill 
as  reasonable  as  possible  for  Mr.  McAllister, 
and  at  the  same  time  take  care  of  the  girl 
properly.'     I  said:     *Well,     I     don't    know 
what  Mr.  McAllister  would  do  in  a  case  of 
this  kind.    We  have  never  had  an  accident 
before,  and  it  would  be  better  to  see  him.* 
So  he  said  he   would  call    and  see  Mr.  Mc- 
Allister."    Miss  Senken    testified    that    she 
heard  this  conversation,  and  states  it  as  fol- 
lows:    "^lisa   Margaret   McGrath    came  to 
my  house  several  times  while  the  doctor  was 
there.     One  time  he  asked  her  if  Mr.  McAl- 
lister says  anything,  and  if  it  was  all  right 
about  the  bill ;  and  she  says  to  him  that  she 
thought  that  Mr.  McAllister  was  a  very  good 
man,  and  that  he  would  pay  the  bill."    Mr 
4R  L.  R.  A. 


Knack,  husband  of  Mrs.  Knack,  testified 
that  in  June,  after  the  accident,  he  went  to 
defendant  James,  and  asked  him  to  help  the 
girl;  that  he  declined,  and,  after  a  little 
while,  said,  "I  will  pay  the  doctor's  bill." 
Mr.  Kissajie,  one  of  the  attorneys  for  plain- 
tiff, testified:  "I  went  to  see  James  McAl- 
lister with  a  view  of  collecting  the  bill  in 
controversy,  at  the  request  of  Dr.  Holmes, 
shortly  before  the  commencement  of  this 
suit.  I  told  him  the  doctor  was  claiming 
$104.  I  demanded  the  payment  of  the  bill. 
He  declined  to  pay  the  full  amount,  and  said 
that  he  was  willing  to  pay  the  first  visit, 
whatever  that  might  be  worth,  but  he  didn't 
think  he  ought  to  pay  the  entire  bill;  that 
the  calling  of  the  doctor  by  the  forelady  was 
all  right;  it  was  something  that  he  would 
have  done  himself,  had  he  been  there  in  the 
laundry  at  the  time,  and  that  he  didn't  go 
back  on  that,  and  whptever  was  reasonable 
for  that  first  visit  he  was  willing  to  pay." 
The  above  is  all  the  testimony  bearing  upon 
the  liability  of  the  defendants.  Plaintiff 
called  in  two  physicians,  one  for  advice  and 
another  to  assist  him  in  an  operation,  all  of 
which  was  unknown  to  defendants.  No  ac- 
cident had  ever  happened  in  the  laundry  be- 
fore. The  first  intimation  the  defendants 
had  that  plaintiff  considered  them  liable  was 
when  they  received  a  bill  after  the  services 
were  rendered. 

Mr.  Ira  A.  Iiieghley,  for  plaintiffs  in  er- 
ror: 

The  authority  of  a  foreman  in  a  manu- 
facturing institution  to  employ  a  physician 
for  an  injured  employee  will  not  be  pre- 
sumed. 

Chaplin  v.  Freeland,  7  Ind.  App.  676,  34 
N.  E.  1007. 

A  railroad  company  is  not  under  any  legal 
obligation  to  provide  surgical  assistance  for 
employees  who  are  injured  while  in  the  dis- 
charge of  their  duties. 

Sevier  v.  Birmingham ^  8.  d  T,  River  R.  Co, 
92  Ala.  258,  9  So.  406 ;  Clark  v.  Missouri  P, 
R.  Co.  48  Kan.  654,  29  Pac.  1138. 

A  contract  made  by  a  physician  of  a  rail- 
road company  to  pay  for  l)oard  and  nursing 
of  an  injured  employee  is  not  binding  on  Uie 
company  where  the  authority  of  the  phy- 
sician is  not  shown. 

Mayherry  v.  Chicago,  R.  I.  d  P.  R.  Co.  75 
Mo.  402. 

No  ratification  of  employment  was  shown, 
and  ev<'n  if  a  promise  to  pay  the  physician 
was  made,  or  the  employment  ratified,  it  wa» 
void  under  the  statute  of  frauds. 

1  Am.  &  £ng.  Enc.  Law,  p.  1184,  note  6. 

A  physician  employed  by  the  railroad 
company  to  attend  to  a  case  has  no  power,  by 
virtue  of  such  employment,  to  make  a  con- 
tract with  another  physician  to  look  after 
his  patient,  to  be  paid  for  by  the  company. 

Evansville  d  I.  R.  Co.  v.  Spellhring,  1  Ind. 
App.  167,  27  N.  E.  239;  Terre  Haute  d  I.  R. 
Co.  v.  Drown,  107  Ind.  336,  8  N.  E.  218. 

The  burden  of  proving  ratification  resta 
upon  the  one  who  relies  upon  the  agent's  un- 
authorized act. 

Hurley  v.  Wataon,  68  Mich.  531,  36  N.  W. 
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726;  Heyn  v.  O'Bagen,  60  Mich.  160,  26  N. 
W.  861;  1  Am.  &  Eng.  Enc.  Law,  p.  1188, 
note  1. 

Knowledge  of  all  material  facts  and  cir- 
cumstanoes  is  an  essential  element  to  an  ef- 
fective ratification. 

1  Am.  &  Eng.  Enc.  Law,  p.  1189,  note  2; 
Wheeler  v.  McOuire,  86  Ala.  398,  2  L.  R.  A. 
808,  5  So.  190. 

It  is  the  duty  of  all  parties  dealing  with 
an  agent  to  inquire  into  the  nature  and  ex- 
tent of  his  authority,  and  deal  with  him  ac- 
cordingly. 

1  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  934,  note 
11 ;  D^ifenbaugh  v.  Jackson  Paper  Mfg.  Co. 
(Mich.)  6  Det.  L.  N.  106,  79  N.  W.  197. 

A  physician  cannot  recover  without  proof 
of  authority  on  the  part  of  the  contracting 
agent. 

Mobile  d  M.  R.  Co.  v.  Jay,  61  Ala.  247; 
Swazey  v.  Union  Mfg.  Co.  42  Conn.  556. 

Messrs.  Thomas  Kissane  and  O.  H. 
Wilson,  for  defendant  in  error: 

When  a  doctor  is  employed  to  attend  upon 
a  sick  person,  his  employment  continues 
while  the  sickness  lasts,  and  the  relation  of 
physician  and  patient  continues,  unleee  it  is 
put  an  end  to  by  the  assent  of  the  parties,  or 
is  revoked  by  the  express  dismissal  of  the 
physician. 

Dale  V.  Donaldson  Lumber  jCo.  48  Ark. 
188,  2  S.  W.  703;  Ballou  v.  Prescott,  64  Me. 
805;  Potter  v.  Virgil,  67  Barb.  578. 

It  was  not  the  duty  of  the  plaintiff  to  no- 
tify the  defendants  that  he  was  continuing 
the  treatment;  but  it  was  their  duty  to  no- 
tify him  to  stop. 

Sevier  v.  Birminqham,  8.  d  T.  River  R.  Co. 
02  Ala.  258,  9  So.  405. 

An  employer  is  obliged  to  pay  such  bills. 

Marquette  d  0.  R.  Co.  v.  Taft,  28  Mich. 
289;  Terre  Haute  d  I.  R.  Co.  v.  McMurray, 
98  Ind.  358,  49  Am.  Rep.  752. 

Grant,  J.,  delivered  the  opinion  of  the 
court: 

Had  defendants*  forewoman  authority  to 
bind  them  by  sending  for  plaintiff  to  attend 
the  injured  employee?  She  had  no  general 
authority  to  do  so.  If  she  was  clothed  with 
any  authority  to  do  so,  it  must  be  because  an 
emergency  arose  in  which  it  was  the  defend- 
ants' duty  to  have  someone  to  act  for  them. 
There  are  authorities  which  hold  parties  lia- 
ble in  certain  emergencies  for  the  acts  of 
their  managers  or  foremen  in  employing 
physicians.  These  authorities,  however,  go 
no  further  than  to  hold  the  parties  liable 
for  the  immediate  services  made  necessary 
by  a  present  urgency.  Authority  to  act  is 
implied  from  the  necessity  of  the  case.  Chap- 
lin V.  Freeland,  7  Ind.  A  pp.  676,  34  N.  E. 
1007 ;  Terre  Haute  d  I.  R.  Co.  v.  McMurray, 
98  Ind.  368;  St.  Louis,  A.  d  T.  R.  Co.  v. 
Hoover,  53  Ark.  377,  13  S.  W.  1092;  Louis- 
ville, A^  A.  d  C.  R.  Co.  V.  Smith,  121  Ind. 
353,  6  L.  R.  A.  320,  22  N.  E.  775:  Arkansas 
Southern  R.  Co.  v.  Loughridge,  65  Ark,  300, 
45  S.  W.  907.  Neither  the  authorities  nor 
reason  carry  the  rule  beyond  the  emergeji- 
cy.  Such  employment  doe^  not  make  the 
employer  liable  for  the  services  rendered  by 
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the  physician  to  the  employee  after  the  emer- 
gency has  passed.  If  the  physician  desires 
to  hold  the  employer  responsible  for  subse- 
quent services,  he  must  make  a  special  con- 
tract with  him.  The  cases  above  cited,  and 
others,  are  those  in  which  the  employment 
is  hazardous,  exposing  the  employees  to 
dangers  and  risks  greater  than  those  in  the 
ordinary  pursuits  of  life.  The  ground  for 
such  liability  is  thus  stated  in  Chaplin  v. 
Freeland,  7  Ind.  App.  676,  34  N.  E.  1007: 
''Railroad  companies  occupy  a  peculiar  posi- 
tion with  reference  to  such  matters,  exercis- 
ing quasi -public  functions,  clothed  with  ex- 
traordinary privileges,  carrying  their  em- 
ployees necessarily  to  places  remote  from 
their  homes,  subjecting  Uiem  to  unusual  haz- 
ards and  dangers.  The  law  has,  by  reason 
of  the  dictates  of  humanity  and  the  necessi- 
ties of  the  occasion,  imposed  upon  such  com- 
panies the  duty  of  providing  for  the  imme- 
diate and  absolutely  essential  needs  of 
injured  employees,  when  there  is  a  pressing 
emergency  calling  for  their  immediate  ac- 
tion. In  such  cases  even  subordinate  ofB- 
cers  are  sometimes,  for  the  time  being, 
clothed  with  the  powers  of  the  corporation 
itself  for  the  purposes  of  the  immediate 
emergency,  and  no  longer."  There  is  no  evi- 
dence in  this  case  that  employment  in  a 
laundry  is  accompanied  by  any  such  dan- 
gers. We  may  infer  the  contrary,  as  no  ac- 
cident had  ever  before  occurred  in  the  de- 
fendants' business,  an  extensive  one.  An 
employee  in  a  bank,  store,  or  shop,  or  upon 
a  farm,  may  become  suddenly  very  ill,  or  in 
some  way  seriously  injured,  so  that  some 
foreman  or  other  employee  might  properly 
deem  immediate  medical  attendance  neces- 
sary, and  in  the  absence  of  the  employer, 
summon  a  physician.  Is  the  employer  lia- 
ble? We  are  cited  to  no  authority 
which  so  holds.  It  is  doubtful  whether 
such  an  employer  would  be  liable  if  he 
himself  sent  for  the  physician  to  at- 
tend one  of  his  employees.  It  is  unneces- 
sary upon  this  point  to  express  an  opinion. 
We'  do  hot,  however,  hesitate  to  hold  that  in 
those  avocations  of  life  unaccompanied  by 
dangers  an  employerisnot  liable  for  the  serv- 
ices of  a  physician  summoned  by  his  mana- 
ger or  foreman  or  other  servant  to  attend 
an  employee  in  a  case  of  sudden  illness  or 
injury,  whatever  his  moral  obligation  may 
be.  If,  therefore,  the  plaintiff  had  knowtt 
that  Miss  McGrath  summoned  him,  the  de- 
fendants would  not  be  liable.  He  did  not 
know  and  made  no  inquiries  as  to  who  sum- 
moned him.  He  testified,  "A  boy  from  their 
ofllce  summoned  me  from  the  laundry."  He 
never  informed  defendants  that  he  was  treat- 
ing her,  or  that  he  expected  them  to  pay 
him,  or  presented  a  bill,  until  he  had  ceased 
to  treat  her.  He  now  seeks  to  bind,  not  only 
defendants  for  his  own  services,  but  for  the 
services  of  other  physicians  whom  be  em- 
ployed to  assist  him  without  their  knowl- 
edge or  assent.  He  could,  in  no  event, 
recover  for  the  services  of  the  other  physi- 
cians. Afayberry  v.  Chicago,  R.  I.  d  P.  R* 
Co.  75  Mo.  492.  We  therefore  hold  thai 
there  w^as  no  original  contract. 
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2.  There  is  no  evidence  of  ratification. 
The  ieBtimony  of  Mr.  Knadc  and  the  attor- 
ney, 3ir.  Kissane,  does  not  show  a  ratifica- 
tion. To  Mr.  Kissane  defendant  James  de- 
nied liability,  though  willing  to  pay  for  the 
first  Tisit  at  the  laundry.  As  already 
ihown,  defendants  were  not  originally  liable. 


llie  language  of  Knack  and  Kissane  import* 
no  more  than  the  promise  to  pay  the  debt 
of  another,  which  is  void  under  the  statute 
of  frauds. 

Judgment  reversed,  and  new  trial  ordered* 

The  other  Justices  concur. 


MISSOURI  SUPREME  COURT. 


Grant  GRATTIS,  Reapt,, 

V. 

KANSAS    CITY,    PITTSBURG,   &   GULP 
RAILRu^D    COMPANY,    Appt. 

(•.•>••. . Mo •••) 

!•  The  eoadvctor  and  engrlneer  off  a 
frelsbt  train  are  both  fellow  aerr- 
ants  of  a  flreman,  so  as  to  preclude  him 
from  recovering  for  Injuries  received  by  rea- 
son of  the  derailment  of  the  train  at  a 
svitch,  that  was  caused  by  the  negligence  of 
the  engineer  and  the  conductor. 

S.  A  ntaater  la  not  bound  to  fnrnlah 
the  aafeat  and  beat  appllancea  that 
can  be  used ;  but  he  Is  acquit  of  fault  If 
wbat  he  furnishes  Is  reasonably  safe  and 
iul  table. 

S.  It  la  not  neffllcrence  on  the  part  of 
a  railroad  company  towards  Its  servants 
to  use  a  stub  switch,  which  Is  aafe  when 
Qsed  In  the  proper  manner,  although  It  Is 
imsafe  to  run  a  train  through  it  from  the 
wrong  direction. 

4.  A  railroad  eompany  cannot  be  held 
■esllffent  for  placing  a  awltch-alffnal 
target  on  the  same  side  of  the  main  track 
with  the  side  track,  although  an  injury  wh'ch 
happened  might  have  been  avoided  If  the 
target  had  been  on  the  other  side  of  the 
track,  where  there  is  no  uniform  rule  as  to 
which  side  of  the  track  such  target  shall  be 
placed,  and  under  some  circumstances  It  Is 
better  to  have  It  on  one  side,  and  under  other 
circumstances  better  to  have  It  on  the  other 
aide. 

(Brace,  J.,  dissenU,) 

(January  10,  1900.)  ' 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Newton  County 
jn  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  personal  injuries  alleged 
to  have  been  caused  by  defendant's  negli- 
gence.    Reversed. 

The  facts  are  stated  in  the  opinions. 

Uejssrs.  Trimble  ft  Braley,  Benton  Sc 
Stureis,  and  John  A.  Eaton,  for  appel- 
lant: 

The  immediate  and  direct  cause  of  the 
wreck  of  the  locomotive  and  train  upon 
which  Grattis  was  fireman  was  the  negli- 
gence of  the  engineer  and  his  wilful  viola- 
tion of  the  rules  of  the  company.  If,  there- 
fore, the  engineer  and  fireman  are  fellow 
lervanta,  the  plaintiff  cannot  recover  in  this 
action. 

NoTB. — As  to  when  a  conductor  is  deemed 
to  be  a  coservant  of  other  railway  employees* 
lee  Jackson  v.  Norfolk  &  W.  R.  Co.   (W.  Va.) 
46'  L.  R.  A.  887,  and  note. 
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The  fireman,  engineer,  brakeman,  and  con* 
ductor  were  fellow  servants;  and  the  con- 
ductor was  not  a  vice  principal  as  to  either 
the  engineer  or  the  fireman. 

McOowan  y.  St.  Louis  d  /.  M.  R.  Co.  61 
Mo.  528;  Blessing  v.  8t.  Louis,  K.  C.  A  N. 
R,  Co.  77  Mo.  410;  Marshall  v.  Schricher,  63- 
Mo.  308;  Shortcl  v.  St.  Joseph,  104  Mo.  114, 
10  S.  VV.  307;  Keegan  v.  Kavanaugh,  62  Mo. 
230;  Stephens  v.  Hannibal  &  St.  J.  R.  Co, 
90  Mo.  209,  9  S.  VV.  680 ;  Biggins  v.  Missouri 
P.  R.  Co.  104  Mo.  413,  10  S.  VV.  409;  Schaub 
V.  Hannibal  d  St.  J.  R.  Co.  106  Mo.  76,  1ft 
S.  VV.  024;  Relyea  v.  Kansas  City,  Ft.  S.  d 
O.  R.  Co.  112  Mo.  86,  18  L.  R.  A.  817,  20 
S.  VV.  480;  Rutledge  v.  Missouri  P.  R.  Co^ 
123  Mo.  121,  24  S.  W.  1053,  27  S.  W.  327; 
Ryan  v.  McCully,  123  Mo.  036,  27  S.  VV.  633; 
Shcrrin  v.  St.  Joseph  d  St.  L.  R.  Co.  103  Mo. 
378,  15  S.  W.  442;  Moran  v.  Brown,  27  Mo. 
App.  487;  Corbett  v.  Si.  Louis,  L  M.  d  8. 
R.  Co.  26  Mo.  App.  621;  Browning  v. 
Wabash  Western  R.  Co.  124  Mo.  55,  24  S. 
VV.  731,  27  S.  VV.  644;  Baltimore  d  0.  R.  Co. 
V.  Baugh,  149  U.  S.  368,  37  L.  ed.  772,  1$ 
Sup.  Ct  Rep.  914;  Northern  P.  R.  Co.  v. 
Hambhj,  154  U.  S.  349,  38  L.  ed.  1009,  14 
Sup.  Ct.  Rep.  983 ;  Central  R.  Co.  v.  Kccgan^ 
160  U.  S.  259,  40  L.  ed.  418,  16  Sup.  Ct.  Rep. 
269;  'Sorthem  P.  R.  Co.  v.  Peterson,  162  U. 
S.  346,  40  L.  ed.  994,  16  Sup.  Ct.  Rep.  843; 
Oakes  v.  Mase,  165  U.  S.  363,  41  L,  ed.  746,. 
17  Sup.  Ct.  Rep.  345;  Bailey,  Mast.  &  S.  p. 
239. 

The  proposition  that  the  conductor,  en- 
gineer, and  fireman  are  all  fellow  servants 
is  abundantly  supported  by  the  decisions  of 
other  states. 

Louisville,  V.  0.  d  T.  R.  Co.  v.  Petty,  6T 
Miss.  255,  7  So.  351 ;  Henry  v.  Lake  Shore  d 
M.  S.  R.  Co.  49  Mich.  495,  13  N.  W.  832; 
Murray  y.  South  Carolina  R.  Co.  1  McMulU 
L.  385,  36  Am.  Dec.  208 ;  Nashville  d  C.  R, 
Co.  V.  miiott,  1  Coldw.  611,  78  Am.  Dec.  506; 
Oulf,  C.  d  S.  F.  R.  Co.  V.  Blohn,  73  Tex.  637, 
4  L.  R.  A.  764,  11  S,  W.  860;  Chicago  d  N. 
W.  R.  Co.  V.  Snyder,  117  111.  376,  7  N.  E. 
604;  Michigan  C.  R.  Co.  v.  Dolan,  32  Mich. 
510;  Enright  v.  Toledo,  A.  A.  d  N.  M.  R.  Co. 
93  Mich.  409,  53  N.  VV.  536;  New  Orleans,  J. 
d  O.  N.  R.  Co.  V.  Hughes,  49  Miss.  262; 
Heine  v.  Chicago  d  N.  W.  R.  Co.  68  Wis.  625, 
17  N.  W.  420;  WHght  v.  Southern  R.  Co^ 
80  Fed.  Rep.  260 ;  Jackson  v.  Norfolk  d  W, 
R.  Co.  43  VV.  Va.  380,  46  L.  R.  A.  337,  355,  2T 
S.  £.  278,  31  8.  E.  258 ;  Si.  Louis.  I.  M.  d 
S.  R.  Co.  V.  Necdham,  27  U.  S.  App.  227,  65 
Fed.  Rop.  107,  11  C.  C.  A.  56,  25  L.  R.  A* 
833;  Denver  d  R.  O.  R.  Co.  v.  Sipes,  23  ColOk 
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226,  47  Pac.  287;  Mulligan  v.  Montana 
Union  R,  Co.  19  Mont.  136,  47  Pac.  795; 
International  d  O,  N,  R,  Co,  v.  Culpepper 
(Tex.  Civ.  App.)  38  S.  W.  818;  Moore  v. 
JoneSy  16  Tex.  Civ.  App.  391,  39  S.  W.  693; 
Slater  v.  Jewett,  86  N.  Y.  61,  39  Am.  Rep. 
«27. 

Where  the  fireman  is  injured  by  the  al- 
leged negligence  of  the  engineer,  the  bur- 
den is  on  him  to  show  that  Uiey  are  not  fel- 
low servants. 

Kansas  City,  Ft,  8.  d  M.  R,  Co.  v.  Becker, 
«3  Ark.  477,  39  S.  W.  358;  Eokles  v.  Nor 
folk  d  W.  R.  Co.  96  Va.  69,  26  S.  E.  645. 

The  master's  duty  is  fully  discharged  when 
it  uses  reasonable  care  and  precaution  in 
■procuring  and  keeping  its  appliances  in  good 
'Condition  and  order;  and,  while  it  cannot 
wholly  disregard  the  improvements  of  the 
day,  no  rule  of  law  requires  it  to  immediate- 
ly adopt  them  and  put  them  in  use. 

Huhn  V.  Missouri  P.  R.  Co.  92  Mo.  440, 
4  S.  W.  937 ;  Gardner  v.  St.  Louis  d  S.  F. 
R.  Co.  136  Mo.  90,  36  S.  W.  214;  Elliott, 
Railroads,  §  1277. 

With  the  existence  of  the  stub  switch,  and 
the  location  of  the  switch  stand,  and  the 
<x)ndition  of  the  engine,  Grattis  was  famil- 
iar. He  continued  to  run  over  the  road  with 
this  engine  almost  daily  from  the  1st  day 
■of  June  until  the  time  of  the  injury;  he 
assumed  the  risks  incident  thereto. 

Lucey  v.  Hannibal  Oil  Co.  129  Mo.  32,  31 
S.  W.  340 ;  Holloran  v.  Union  Iron  d  Foun- 
dry Co,  133  Mo.  470,  36  S.  W.  260;  Wray  v. 
Southwestern  Electric  Light  d  W.  Power  Co. 
^8  Mo.  App.  380;  Gardner  v.  St.  Louis  d  8. 
F.  R.  Co.  135  Mo.  90,  36  S.  W.  214;  Mar- 
shall V.  Kansas  City  Hay  Press  Co.  69  Mo. 
App.  266;  Krampe  v.  8t.  Louis  Brewing 
Asso.  69  Mo.  App.  277. 

The  negligence  of  the  engineer  is  clearly 
•established;  he  could  not  recover  by  reason 
of  any  injuries  received  by  him,  nor  could 
there  be  any  recovery  because  of  his  death. 

Roblin  V.  Kansas  City,  St.  J.  d  C.  B.  R. 
Co.  119  Mo.  476,  24  S.  W.  lOUiRoddy  v. 
Missouri  P.  R.  Co.  104  Mo.  234,  12  L.  R.  A. 
746,  15  S.  W.  1112;  Price  v.  Hannibal  d 
^t.  J.  R.  Co.  77  Mo.  608 ;  Porter  v.  Hanni- 
bal d  St.  J.  R.  Co.  71  Mo.  76,  36  Am.  Rep. 
464;  Devitt  v.  Pacific  R.  Co.  60  Mo.  302; 
Thorpe  v.  Missouri  P.  R.  Co.  89  Mo.  650.  68 
Am.  Rep.  120;  Beming  v.  Medart,  56  Mo. 
App.  443;  Rutledge  v.  Missouri  P.  R.  Co. 
110  Mo.  312,  19  S.  W.  38;  Bohn  v.  Chicago, 
R.  I.  d  P.  R.  Co.  100  Mo.  429,  17  S.  W.  580; 
Friel  v.  Citizens'  R.  Co.  115  Mo.  603,  22  S. 
W.  498;  Ring  v.  Missouri  P.  R.  Co.  112  Mo. 
220,  20  S.  W.  436. 

As  between  the  company  and  an  employee, 
the  court,  in  the  absence  of  evidence  to  the 
-contrary,  will  presume  that  there  was  no 
negligence  on  the  part  of  the  company  in 
using  a  "passenger  siding"  for  "storing 
•cars.*' 

Norfolk  d  W.  R.  Co.  v.  Williams,  89  Va. 
166.  15  S.  E.  622. 

The  engineer's  attention  was  twice  called 
to  the  existence  of  the  dangers,  and,  had  he 
obeyed  the  rules,  the  danger  would  have 
l)een  averted.  These  rules  were  in  the  pos- 
48  L.  R.  A. 


session  of  both  engineer  and  fireman,  and 
their  violation  by  either  engineer  or  fireman 
will  defeat  a  recovery  for  injuries  received 
by  either. 

Francis  v.  Kansas  City,  St.  J.  d  C.  B.  R. 
Co.  110  Mo.  387,  19  S.  W.  935;  Alcon  v. 
Chicago  d  A.  R.  Co.  108  Mo.  81,  18  S.  W. 
188;  Pennsylvania  Co.  v.  Whitcomb,  111  Ind. 
212,  12  N.  E.  380;  Bennett  v.  Northern  P. 
R.  Co.  2  N.  D.  112,  13  L,  R.  A.  465,  49  N. 
W.  408;  Crew  v.  St.  Louis,  K.  d  N.  W.  R. 
Co.  20  Fed.  Rep.  87;  Wolsey  ▼.  Lake  Short 
d  M.  8.  R.  Co.  33  Ohio  St.  227;  Lyon  v.  De- 
troit, L.  d  L.  M.  R.  Co.  31  Mich.  429;  Suth- 
erland V.  Troy  d  B.  R.  Co.  126  N.  Y.  737, 26 
N.  E.  609;  Buswell,  Personal  Injuries,  5 
163;  Elliott,  Railroads,  §  1282;  Norfolk  d 
W.  R.  Co.  V.  Williams,  89  Va.  166,  15  S.  L 
622;  Smith  v.  MissouH  P.  R.  Co.  113  Ma 
70,  20  S.  W.  896. 

Messrs.  CraTena  Sc  CraTeiu  and  Ed- 
ward H.  Stiles,  for  respondent: 

If  the  conductor  had  control  of  the  train 
and  of  the  engineer,  fireman,  and  brakeman 
assisting  in  running  it,  then  he  was  vice 
principal. 

Brothers  v.  Cartter,  52  Mo.  372,  14  Am. 
Rep.  424 ;  Oormly  v.  Vulcan  Iron  Works.  61 
Mo.  492;  Whalen  v.  Centenary  Church,  62 
Mo.  326;  Cook  v.  Hannibal  d  St.  J.  R.  Co. 
63  Mo.  397 ;  Moore  v.  Wabash,  St.  L.  d  P. 
R.  Co.  86  Mo.  688 ;  Stephens  v.  Hannibal  d 
St.  J.  R.  Co.  86  Mo.  221 ;  Hoke  v.  St.  Louis, 
K.  d  N.  R.  Co.  88  Mo.  360;  Tabler  v.  Han^ 
nibal  d  St.  J.  R.  Co.  93  Mo.  79,  6  S.  W.  810; 
Dayharsh  v.  Hannibal  d  St.  J.  R.  Co.  103  Mo. 
570,  15  S.  W.  554;  Smith  v.  Wabash,  St.  L 
d  P.  R.  Co.  92  Mo.  359,  4  S.  W.  129;  Sher- 
rin  V.  St.  Joseph  d  St.  L.  R.  Co.  103  Mo.  383, 
16  S.  W.  442;  Dixon  v.  Chicago  d  A.  R.  Co. 
109  Mo.  421,  18  L.  R.  A.  792,  19  S.  W.  412; 
Hutson  V.  Missouri  P.  R.  Co.  60  Mo.  App. 
306 ;  Miller  v.  Missouri  P.  R.  Co.  109  Mo. 
350,  19  S.  W.  58;  Foster  v.  MissouH  P.  B- 
Co.  116  Mo.  165,  21  S.  W.  916;  Berry  t. 
MissouH  P.  R.  Co.  124  Mo.  223,  25  S.  W. 
229;  Covey  v.  Hannibal  d  St.  J.  R.  Co.  '27 
Mo.  App.  170;  Cox  v.  Syenite  Chranite  Co. 
39  Mo.  App.  424;  Bank^  v.  Wabash  W.  R. 
Co.  40  Mo.  App.  458;  Higgins  v.  Missouri 
P.  R.  Co.  43  Mo.  App.  647;  Hall  v.  St.  Jo- 
seph Water  Co.  48  Mo.  App.  364;  Mason  t. 
Richmond  d  D.  R.  Co.  Ill  N.  C.  482,  18  L 
R.  A.  845,  16  S.  E.  608. 

The  conductor  is  not  a  fellow  servant  with 
the  other  employees  operating  a  train. 

Patton  V.  Western  N.  C.  R.  Co.  96  N.  C 
465,  1  S.  E.  863 ;  Central  R.  Co.  v.  De  Bmiu 
71  Ga.  406;  BoatwHght  v.  Northeastern  R. 
Co.  26  S.  C.  128;  Coleman  v.  Wilmington, 
C.  d  A.  R.  Co.  25  S.  C.  446,  60  Am,  Rep.  516; 
Louisville  d  N.  R.  Co.  v.  Brooke,  83  Ky.  125»; 
Louisville  d  N.  R.  Co.  v.  Moore,  83  Ky.  675; 
Louis^inlle  d  N.  R.  Co.  v.  Robinson,  4  Bush. 
608 ;  Louisville,  C.  d  L.  R.  Co.  v.  Cavens.  « 
Bush,  659;  Kentucky  C.  R.  Co.  v.  AckcHf, 
87  Ky.  278,  8  S.  W.  691 ;  LouisvUle  d  N.  R. 
Co.  V.  Collins,  2  Duv.  114,  87  Am.  Dec.  4^ 

Where  the  servant  is,  in  the  grade  of  hU 
employment,  superior  to  the  injured  servact, 
or  where  one  servant  is  placed  by  the  em- 
ployer   in   a   position  of  subordination  asd 
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subject  to  the  orders  and  control  of  another, 
in  such  a  way  and  to  such  an  extent  that  the 
servant  so  placed  in  control  may  reasonably 
be  regarded  as  representing  the  master  as 
bis  alter  ego  or  vice  principal,  when  such 
inferior  servant,  without  fault  and  while  in 
the  discharge  of  his  duty,  is  injured  by  the 
negligence  of  the  superior  servant,  the  mas- 
ter is  liable  in  damages  for  the  injury. 

Beach,  Contrib.  Neg.  S  110;  Chicago  d  A, 
R.  Co.  V,  May,  108  111.  288 ;  Lalor  v.  €hica- 
QC,  B.  d  Q.  R.  Co,  62  111.  401;  Wahash,  St. 
L.  6:  P.  R,  Co,  V.  Hawk,  121  111.  259,  12  N.  E. 
253;  Louisville  d  N.  R.  Co.  v.  Collins,  2  Duv. 
114.  87  Am.  Dec.  486;  East  Tennessee  d  W. 
.V.  C.  R.  Co.  V.  Collins,  85  Tenn.  227,  1  S. 
W.  833;  Nashville  d  D.  R.  Co.  v.  Jones,  9 
Heisk.  27;  Washburn  v.  Nashville  d  C.  R. 
Co.  3  Head,  638;  Nashville,  C.  d  8t.  L.  R. 
Co.  V.  Wheless,  10  Lea,  741,  43  Am.  Rep. 
317;  Louisville  d  N.  R.  Co.  v.  Bowler,  9 
Heisk.  866 ;  Coxoles  v.  Richmond  d  D.  R.  Co. 
U  X.  C.  309,  37  Am.  Kep.  620;  Dobbin  v. 
Rkhmond  d  D.  R.  Co.  81  N.  C.  446,  31  Am. 
Rep.  512;  Crisicell  v.  Pittsburgh,  C.  d  St. 
L  R.  Co.  30  W.  Va.  798,  6  S.  E.  31 ;  Lake 
Shore  d  M.  8.  R.  Co.  v.  Lavalley,  36  Ohio 
St  221;  Berea  Stone  Co.  v.  Kraft,  31  Ohio 
St.  2S7,  27  Am.  Rep.  510;  Kansas  P.  R.  Co. 
V.  Little,  19  Kan.  267 ;  Chicago,  8t.  P.  M. 
d  0.  R.  Co.  V.  Lundstrom,  16  Neb.  254,  20 
N.  W.  198 ;  Burlington  d  M.  R.  Co.  v.  Crock- 
et. 19  Neb.  138,  26  N.  W.  921;  Smith  v. 
Sioux  City  d  P.  R.  Co.  15  Neb.  583,  19  N. 
W.  633;  Moon  v.  Richmond  d  A.  R.  Co.  78 
Va.  745,  49  Am.  Rep.  401;  Atlanta  Cotton 
Factory  Co.  v.  Speer,  69  Ga.  137  ;  Baldwin  v. 
Ht.  Louis,  K.  d  N.  W.  R.  Co.  63  Iowa,  210, 
18  N.  W.  884;  Northern  P.  R.  Co.  v.  O'BHcn 
Wash.  Terr.)  21  Pac.  32;  Thompson,  Neg. 
1028,  Jl  34;  Shearm.  &  Redf.  Neg.  9  102; 
Wiiarton,  Neg.  §  229;  Little  Miami  R.  Co. 
V.  i^t evens,  20  Ohio,  415;  Madden  v.  Chesa- 
peake d  0.  R.  Co.  28  W.  Va.  610,  57  Am.  Rep. 

The  knowledge  by  plaintiff  of  the  existence 
of  the  unsafe  stub  switch  nnd  the  bad  condi- 
tion of  the  engine  does  not  bar  his  recovery, 
f^T  abate  the  iforce  of  the  combining  effect 
of  those  negligent  acts  of  defendant  with  tlie 
np^'lipence  of  plaintiff's  coservant,  the  en- 
gineer. 

Conroy  v.  Vulcan  Iron  Works,  62  Mo.  35; 
Hamilton  v.  RicMBill  Coal  Min.  Co.  108  Mo. 
?S4.  18  S.  W.  977;  O'Mellia  v.  Kansas  City, 
St.  J.  d  C.  B.  R.  Co,  115  Mo.  205,  21  S.  W. 
50.1. 

If  the  defendant  had  not  failed  in  its  duty 
to  plaintiff  to  have  a  reasonably  safe  switch 
and  pop,  then  plaintiff  would  "have  had  no 
injuries. 

The  jury  found  by  their  verdict  the  com- 
bining negligence  of  defendant  in  producing 
the  injury  to  plaintiff. 

Bluedom  y.  Missouri  P.  R,  Co.  108  Mo. 
439.  18  S.  W.  1103;  Browning  v.  Wabash  W. 
R.  Co.  124  Mo.  55,  24  S.  W.  731,  27  S.  W. 
644;  Ellingson  v.  Chicago  d  A.  R.  Co.  60  Mo. 
App.  079;  Ford  v.  Fitchburg  R.  Co.  110 
Mass.  240,  14  Am.  Rep.  598 ;  Cayzer  v.  Tay- 
lor. 10  Gray,  274,  69,Am.  Dec.  317;  Holden 
T.  Fitchburg  R.  Co.  129  Mass.  268,  37  Am. 
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Rep.  343;  Houston  d  T.  0.  R.  Co.  y.  Lowe 
(Tex.)  11  S.  W.  1065. 

The  stub  switch,  the  location  of  the  switch 
target,  and  the  condition  of  the  engine  were* 
contributory  proximate  causes. 

Ring  v.  Cohoes,  77  N.  Y.  83,  33  Am.  Rep. 
574;  International  d  O.  N.  R.  Co.  v.  Wil- 
liams (Tex.  Civ.  App.)  34  S.  W.  161;  Burger 
V.  Missouri  P.  R.  Co.  112  Mo.  238,  20  S.  W. 
439. 

Plaintiff  may  show  that  defendant  is  neg- 
ligent in  respect  to  the  operation  and  equip- 
ment of  its  road  by  proving  that  the  alleged 
negligent  acts  are  not  usual  with  well-man- 
aged roads,  and  not  such  as  good  railroading 
requires. 

Hewitt  V.  Flint  d  P.  M.  R.  Co.  67  Mich. 
61,  34  N.  W.  659;  Kehler  v.  Schwenk,  144 
Pa.  348,  13  L.  R.  A.  374,  22  Atl.  910;  Gulf, 
C.  d  8.  F.  R.  Co.  V.  Warner  (Tex.  Civ.  App.) 
36  S.  W.  118;  Titus  v.  Bradford,  B,  d  K.  R. 
Co.  136  Pa.  618,  20  Atl.  517 ;  Richmond  d  D. 
R.  Co.  V.  Jones,  92  Ala.  218,  9  So.  276;  Geor- 
gia P.  R.  Co,  V.  Propst,  83  Ala.  518,  3  So. 
764;  Louisville  d  N.  R.  Co.  y.  Allen,  78  Ala. 
494. 

Marshall,  J.,  delivered  the  opinion  of  the 
court: 

The  following  opinion  of  division  No.  1 
is  hereby  adopted  as  the  opinion  of  the  court 
in  banc. 

It  is  therefore  ordered  that  the  judgment 
of  the  Circuit  Court  be  reversed. 

Oantt,  Ch.  J.,  and  Sherwood  and  Val- 
lianty  JJ.,  concur. 

Burseaa  and  Bobinaoii,  JJ.,  concur  in 
the  judgment  of  reversal  on  the  ground  that 
the  negligence  of  the  engineer  was  the  cause 
of  the  injury,  and  that  the  engineer  and  fire- 
man were  fellow  servants ;  but  do  not  regard 
the  "department  doctrine"  as  involved  in  the 
case. 

Brace,  J.,  dissents. 

Marshall,  J.: 

This  is  an  action  for  damages  for  personal 
injuries  received  by  plaintiff  at  McElhaney 
switch,  in  Newton  county.  Missouri,  between 
the  hours  of  1  and  2  o'clock,  p.  M.  on  July 
12,  1804.  The  petition  charges  that  it  was 
a  switch  station,  where  trains  stop  only  when 
signaled;  that  there  is  a  side  track  on  the 
enst  side  of  the  main  track  long  enough  to 
hold  eleven  standard  freight  stock  cars ;  that 
at  each  end  of  the  side  track  there  was  a 
switch  post  placed  on  the  east  side  of  the 
main  track,  instead  of  the  west  side,  each 
post  being  about  6  feet  and  4  inches  from  the 
east  rail  of  the  main  track,  and  used  to  work 
the  switch;  that  the  switch  posts  have  tar- 
gets placed  on  their  tops,  one  side  being 
painted  red  and  the  other  white,  so  that  the 
color  indicates  whether  the  switch  is  thrown 
to  connect  with  the  switch  or  with  the  main 
track, — the  red  signifying  that  the  connec- 
tion is  with  the  switch,  and  the  white  that 
it  is  with  the  main  track, — and  that,  when 
the  red  appears,  it  is  dangerous  for  trains 
to  attempt  to  pass  over  from  the  opposite 
direction;  that  on  July  12,  1894,  the  switch 
or  side  track  was  full  of  empty  freight  cars. 
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there  being  eleven  standard  freight  cars  on 
it,  which  were  put  there  by  defendant  on 
July  11,  1894,  ''making  it  impossible  to  see 
the  target  on  the  switch  post  at  the  south 
end  of  the  switch  track  by  those  seated  in 
engine  cabs  of  trains  moving  south  along 
said  place  until  within  60  or  80  feet  of  said 
switch  post;  that  the  ties  supporting  the 
main  track  at  the  south  end  of  the  side  track 
were  rotten,  and  would  not  hold  the  spikes 
that  were  intended  to  hold  the  rails  in  place; 
that  at  the  south  end  of  the  switch  track 
^  was  what  is  known  as  a  'stub  rail'  switch, — 
an  old  and  abandoned  and  extremely  dan- 
gerous and  hazardous  character  of  switch, 
long  since  discarded  by  all  practical  railroad 
men,  and  especially  dangerous  and  unsafe, 
under  the  circumstances,  with  the  switch 
post  and  target  on  the  east  side  of  the  main 
track;  that  the  lock  maintained  on  said 
switch  was  weak  and  old,  and  insufficient  to 
hold  the  same;*'  that  plaintiff  was  employed 
as  fireman  on  a  train  that  was  going  from 
Pittsburg,  Kansas,  to  Siloam,  Arkansas,  and 
when  the  train  approached  McElhaney  flag 
station,  going  south,  it  was  traveling  at  the 
rate  of  about  15  miles  an  hour,  and  when 
it  neared  the  south  end  of  the  switch  it  was 
discovered  that  the  switch  was  thrown  for 
the  side  track,  which  left  the  end  of  the 
main  track  at  the  switch  open  to  this  train 
going  south;  that  this  could  not  have  been 
discovered  sooner  because  the  cars  on  the 
side  track  obstructed  the  view  of  the  switch 
post  and  target  from  plaintiff  and  the  en- 
gineer on  the  engine;  that,  if  the  cars  on  the 
side  track  had  not  obstructed  the  view,  or  if 
the  target  had  been  on  the  west  side  of  the 
track,  it  could  have  been  seen  for  a  quarter 
of  a  mile  before  reaching  the  end  of  the 
switch;  that,  as  soon  as  plaintiff  discovered 
that  the  switch  was  open,  he  notified  the 
engineer,  who  tried  to  stop  the  engine,  but 
could  not  do  so  in  time,  and  the  engine  was 
thrown  from  the  track, — the  rotten  ties  gave 
way,  and  the  engine  was  thrown  over  on  its 
side;  that,  when  plaintiff  saw  his  imminent 
danger,  he  jumped  from  the  cab  of  the  en- 
gine ;  that  the  engine  was  old,  worn  out,  and 
defective,  and  unfit  for  use,  and  the  "pops" 
attached  to  the  engine  on  the  top  of  the 
steam  dome,  being  defective  and  out  of  re- 
pair, fiew  out,  and  the  steam  escaped,  and 
scalded  and  burned  plaintiff  over  his  whole 
body.  Plaintiff  then  seta  out  the  negligence 
of  the  defendant  to  be:  "In  permitting  the 
empty  cars  to  be  and  remain  on  the  side 
track  or  switch  aforesaid,  and  thereby  pre- 
venting plaintiff  and  said  engineer  [who  was 
killed]  from  seeing  the  signal  target  of  the 
switch,  which  would  advise  them  of  the  dan- 
ger on  account  of  said  switch  or  track  be- 
ing moved  out  of  place.  In  having  said 
switch  rods  and  targets  on  the  east  side  of 
said  main  track,  instead  of  on  the  west, 
where  it  ought  to  have  been  for  the  appli- 
ance to  be  reasonably  safe,  and  where  proper 
and  ordinary  railroading  required  them  to  be 
placed,  and  where  a  person  in  the  exercise 
of  ordinary  care  and  foresight  would,  in  view 
of  the  great  danger  involved,  have  placed 
them.  In  having  at  that  place  an  unsuitable 
48  L.  R.  A. 


and  unsafe  'stub  rail'  switch,  instead  of  % 
'split'  or  'spring'  switch,  which  latter  are  en- 
tirely free  from  the  danger  which  produced 
this  accident,  and  which  ordinary  care  and 
foresight  on  the  part  of  the  defendant  would 
have  caused  it  to  provide.  In  permitting 
said  engine  to  be  out  of  repair,  and  said 
'pops'  to  be  and  remain  loose,  out  of  repair, 
and  unsafe,  and  in  a  dangerous  condition, 
as  above  stated.  In  having  on  said  switch 
post  a>n  unsuitable  and  unsafe  lock." 

The  answer  admitted  its  incorporation, 
and  ownership  of  the  road,  and  also  the  al- 
legations as  to  the  character,  purpose,  and 
working  of  the  switch,  and  denied  the  other 
allegations  of  the  petition.  It  then  pleaded 
contributory  negligence  of  plaintiff  and  the 
engineer,  and  averred;  That  it  was  the  duty 
of  the  plaintiff  and  the  engineer  to  see  that 
the  switch  was  correctly  set,  and  the  track 
clear,  before  attempting  to  pass  over  it;  and 
that  they  failed  to  exercise  ordinary  care  in 
not  stopping  the  engine  where  the  cars  on 
the  side  track  obstructed  the  view  of  the 
target,  until  they  could  ascertain  whether 
the  track  was  safe  to  pass  over.  That  plain- 
tiff knew  the  character  of  the  switch  and 
the  condition  of  the  engine,  and  that,  not- 
withstanding, they  ran  the  train  over  the 
switch  at  a  high  rate  of  speed,  and  caused 
the  accident.  That  plaintiff  and  the  engi- 
neer were  in  possession  of  the  rules  of  the 
company  defining  and  prescribing  their  du- 
ties, one  of  which  ( No.  65 )  was :  "A  signal 
imperfectly  displayed,  or  the  absence  of  & 
signal  at  a  place  where  a  signal  is  usually 
shown,  must  be  regarded  as  a  danger  sig- 
nal;" another  (No.  78)  was:  "All  signal 
must  be  used  strictly  in  accordance  with  the 
rules,  and  trainmen  and  engineers  must  keep 
a  constant  lookout  for  signals;"  another 
(No.  121)  was:  "In  all  cases  of  doubt  or 
uncertainty,  take  the  safe  course,  and  run  no 
risks."  That  plaintiff  and  the  engineer  vio- 
lated said  rules  by  not  stopping  the  train 
when  they  could  not  see  the  signals. 

The  reply  was  a  general  denial,  but  during 
the  trial  it  was  amended  so  as  to  all^e  that 
when  the  train  approached  McElhaney  sta- 
tion it  slowed  up  with  the  intention  of  stop- ' 
ping  there,  and  at  a  point  a  short  distance 
north  of  the  end  of  the  switch,  and  had  al- 
most stopped,  when  the  conductor  ordered 
the  engineer  not  to  stop,  bigt  to  go  on,  which 
was  done  against  plaintiff's  protest,  and  be 
was  powerless  to  prevent  it  or  otherwise  pro- 
tect himself. 

The  trial  disclosed  the  facts  to  be  that  the 
plaintiff,  about  June  1,  1894,  began  to  run  a* 
a  fireman  on  the  local  freight  train  between 
Pittsburg,  Kansas,  and  Siloam  Springs,  Ar- 
kansas, and,  with  the  exception  of  a  few 
days,  made  daily  trips,  and  in  doing  so 
passed  this  switch  every  day.  The  train 
crew  on  the  day  of  the  accident  were  Jay 
Travr»r.  enrnneer,  Georgre  Bartholie,  conduc- 
tor, J.  A.  Cellar,  brakeman,  and  plaintiff, 
fireman.  There  were  two  local  freight  trains 
running  dailv  one  each  way  between  Pitts- 
burg and  Siloam.  They  usually  met  at 
Donahue,  a  station  about  4  miles  north  of 
McElhaney  switch.     On  this  day  the  south- 
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bound  train,  on  which  plaintiff  was  fireman, 
was  late,  and  hence  the  freight  trains  met 
gt  Neosho  between  12  and  1  o'clock  p.  M.  < 
The  accident  occurred  between  1  and  2  p.  M. 
The  running  time  between  Neosho  and  Me- 
Elhaney  was  fifteen  or  twenty  minutes,  so 
that  the   northbound   freight   passed  safely 
over  the  switch  in  question  about  thirty  to 
forty  minutes  before  the  accident.     The  de- 
fendant had  only  acquired  the  portion  of  the 
road  between  Joplin,  Missouri,  and  Sulphur 
Springs  in  May,  1804,  and  had,  therefore, 
only  been  operating  it  from  May  to  July  12, 
when  the  accident  occurred.    At  McElhaney 
itation  there  was  a  switch  or  side  track  on 
the  east  side  of  the  main  track.    At  each  end 
of  the  switch  or  siding  there  were  "clearance 
posts;"  that  is,  posts  to  designate  the  limits 
that  trains  might  occupy  on  the  switch,  and 
the  distance  they  must   be   kept   from  the 
main  track.     These  clearance  posts  were  429 
feet  apart.     On  the  day  of  the  accident  the 
switch  wae    full    of   freight  cars.     At  both 
ends  of  the  side    track    there    were  switch 
stands,  of    the    character    known    as  "stub 
•witches;"  that  is,  with  blunt  ends  of  the 
rails  coming  together,    so    that,    when  the 
switch  was  opened,  a  train  coming  from  the 
south  would  run  onto  the  other  side  track, 
but  a  train  ooming  from  the  north  would  be 
derailed.     One  of  the  claims  made  by  the 
plaintiff  is  that  a  stub  switch  is  dangerous, 
not  to  the  train  coming  from  the  south,  for 
as  to  it  the  only  result  would  be  to  throw 
the  train  from    the    main    track  onto  the 
switch  or  side  track,  but  to  the  train  coming 
from  the  north,  for,  as  to  it,  the  result  would 
certainly  be  to  derail  the  train;  hence  plain- 
tiff claims  that  a  "split  switch"  or  a  "split 
spring  switch"  should   have   been   used,  by 
which  is  meant  a  rail  beveled  on  one  side, 
and  coming  almost  to  a  knife  edge  at  the 
end,  so  that  it  rests  against  the  rails  of  the 
main  track,  and  changes  the  points  of  the 
switch  from  the  main  to  the  side  track,  and 
does  not  destroy  or  break  the  continuity  of 
the  main  track;  and  that,  if  such  a  switch 
had  been  used,  a  train  coming  from  the  north 
would  not  have  been  derailed,  but  the  flanges 
of  the  wheels  would  simply  have  forced  the 
switch  back,  and  let  the  train  pass  through 
the  switch  along  the  continuous  rails  of  the 
main  track;   and,  if  it  was  a  split  spring 
switch,  it  would  have  sprung  back  into  place 
after   the   train   passed   through  it.     When 
the  train  approached  McElhaney,  the  engi- 
neer brought  it  almost  to  a  stop  at  a  point 
80  rods  north  of  the  north  end  of  the  switch. 
At  this  point  the  plaintiff  notified  the  engi- 
neer that  the  side  track  was  full  of  cars,  and 
that  he  could    not    see    the  target  of  the 
switch  at  the  south  end  of  the  side  track. 
The  engineer  said:     "I  am  going,  I  have  a 
signal  from  the  conductor  to  go  on."     Again 
plaintiff  told  the  engineer  he  could  not  see 
the  target,  but  the  engineer  replied,  "I  have 
a  signal  from  the  conductor,  and  things  are 
apparently  all  right,  and  I  am  going."  The 
enjjineer    proceeded,    increasing    sp^     the 
while,  and  when  the  train  neared  the  switch 
at  the  south  end  of  the  side  track  the  plain- 
tiff notified  the  engineer  that  the  switch  was 
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open.  The  engineer  tried  to  stop  the  train, 
but  did  not  succeed,  and  it  ran  off  the  track, 
turned  over,  the  "pops"  were  broken,  th^ 
steam  escaped  and  scalded  and  burned  plain- 
tiff most  seriously.  The  court  gave  the  jury 
twelve  instructions  at  the  request  of  the 
plaintiff,  fifteen  of  the  court's  own  motion, 
and  four  asked  by  defendant.  There  was  a 
verdict  for  the  plaintiff  for  $6,000,  and  d^ 
fendant  appealed. 

1.  The  case  was  tried  below  on  the  theory 
that  the  conductor  was  a  vice  principal,  and 
that  his  orders  to  the  engineer  to  go  ahead 
overcame  the  rules- as  to  signals,  unless  the 
danger  was  so  apparent  and  imminent  as  to 
deter  a  person  of  ordinary  prudence  from 
proceeding;  and  if  the  plaintiff,  as  fireman, 
was  under  the  control  and  subject  to  the 
orders  of  the  engineer,  and  had  no  control 
over  the  engine,  and  if  plaintiff  notified  the 
engineer  that  the  switch  target  was  obscured 
by  the  cars  standing  on  the  side  track,  and, 
notwithstanding,  the  engineer  went  ahead, 
"then  the  acts  of  the  said  engineer  in  so 
doing  should  not  be  regarded  as  the  per- 
sonal acts  of  plaintiff,  unless  he  concurred 
therein."  The  controlling  legal  questions  in 
the  case  therefore  are:  First.  Are  the  con- 
ductor, engineer,  and  fireman  of  a  train  fel- 
low servants,  or  is  the  conductor  a  vice 
principal  and  the  engineer  and  fireman  fel- 
low servants,  or  is  the  conductor  a  vice  prin- 
cipal, the  engineer  a  lesser  vice  principal, 
and  the  fireman  the  servant?  And,  second, 
was  the  defendant  negligent  in  not  furnish^ 
ing  safe  appliances  and  machinery;  that  is, 
in  maintaining  a  stub  switch  instead  of  put- 
ting in  a  split  switch  or  a  split  spring 
switch  T  The  leaky  pops  may  be  disregarded, 
as  they  were  not  the  proximate  cause  of  the 
injury.  Likewise  the  allegations  as  to  the 
broken  lock  on  the  switch  and  the  character 
of  the  ties  may  be  eliminated,  as  they  had 
nothing  to  do  with  the  injury.  There  is  no 
branch  of  the  law  that  has  received  more  at- 
tention than  that  relating  to  master  and 
servant,  and  there  is  none  as  to  which  a 
greater  diversity  of  opinion  has  been  ex- 
pressed, and  certainly  none  that  is  to-day 
more  uncertain.  The  old  doctrine  that  all 
persons  under  the  control  and  in  the  pay  of 
a  common  master  are  fellow  servants,  and 
that  the  master  is  not  liable  to  anyone  for 
injuries  received  through  the  negligence  of 
any  of  the  others,  has  been  relaxed,  modified, 
distinguished,  and  pared  down,  and,  with  the 
characteristic  ingenuity  and  inventiveness  of 
the  age,  distinctions  have  been  drawn,  the 
first  relation  has  been  extended  many  de- 
grees, and  the  original  classification  has  been 
many  times  subdivided,  with  the  result  that 
much  contrariety  of  opinion  exists,  and  the 
whole  matter  is  unsettled,  and  left  in  an  un- 
satisfactory state.  By  some  this  has  been 
called  the  evolution  of  the  law  from  its  orig- 
inal harshness  to  a  more  humane  condition. 
By  others  it  is  placed  upon  the  ground  of 
necessity, — that  is,  that  where  the  master 
has  a  small  business,  and  only  a  few  serv- 
ants under  his  own  eye  and  personal  super- 
vision, and  where  all  of  the  servants  are 
"Jacks  of  all  trades"  in  respect  to  the  maa* 
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ter's  busineeSi  each  doing  any  part  of  the 
whole,  as  he  may  be  directed,  they  are  fellow 
servants,  and  have  no  recourse  against  the 
master  for  injuries  received  through  the  neg- 
ligence of  the  others;  but  where  the  master's 
business  increases,  and  becomes  more  ex- 
tended, and  spreads  out  into  many  places, 
and  perhaps  over  many  states,  so  that  the 
master  cannot  be  always  present  in  person 
to  direct  or  to  hear  reports  from  his  serv- 
ants, it  is,  of  course,  necessary  for  him  to 
have  some  one  on  the  spot  to  represent  him, 
— ^an  alter  ego,  or  vice  principal,  it  is  called, 
— ^who  shall  have  the  right  to  speak  for  the 
master ;  ajid  in  such  cases  such  person's  acta 
are  the  acts  of  the  master,  and  he  is  liable 
to  the  servant  for  injuries  received  through 
his  n^ligence,  the  same  as  if  the  master  had 
been  present  acting  himself.  No  serious  ob- 
jection can  be  raised  to  this  rule  in  the  ab- 
stract, for  a  master  choosing  to  have  a  scat- 
tered or  diversified  business,  which  he  can- 
not personally  look  after,  must  needs  have  a 
representative  on  the  ground,  and  hence,  tak- 
ing the  benefits  of  such  an  extended  business, 
he  must  bear  the  burdens  necessarily  inci- 
dent to  its  transaction.  At  first  a  vice  prin- 
cipal was  limited  to  be  a  person  who  had 
the  right  to  employ  and  discharge  the  serv- 
ants, but  this  has  since  been  relaxed;  and 
the  rule  now  is  that  it  is  a  question  of  au- 
thority to  represent  the  master  which  deter- 
mines the  question  of  whether  a  person  is  a 
vice  principal.  The  courts  have  often  been 
asked  to  lay  down  a  definite  principle  or 
rule  for  the  determination  of  the  question, 
but,  as  was  well  said  by  Gantt,  J.,  in  Parker 
V.  Hannibal  d  8t,  J,  R,  Co.  109  Mo.  loc,  cit, 
378,  18  L.  R.  A.  802,  19  S.  W.  1123:  "After 
a  careful  examination  of  this  subject  in  its 
varied  aspects,  we  think  the  attempt  would 
be  futile  and  unsatisfactory.  The  judge  or 
court  who  would  deal  in  general  observations 
outside  of  the  record  under  consideration 
would  be  treading  on  dangerous  ground,  and 
in  a  very  short  time  would  probably  find 
'himself  hoisted  by  his  own  petard.'  .  .  . 
And,  after  due  consideration,  we  are  of  the 
opinion  that,  unsatisfactory  as  it  may  seem, 
the  rule  itself  must  remain  general,  its  ap- 
plication specific,  as  the  cases  arise.  This 
rule,  to  exempt  the  master,  requires  the  serv- 
ants shall  be  employed  by  a  common  master, 
and  the  servants  must  be  employed  in  the 
same  common  employment."  Accordingly, 
in  that  case  it  was  held  that  a  section  hand 
engaged  in  repairing  the  track  was  a  fellow 
servant  with  the  engineer  and  crew  running 
a  construction  train  that  was  hauling  rock 
to  be  used  in  ballasting  the  track.  Some 
courts  have  undertaken  to  lay  down  a  rule 
broad  and  just  and  elastic  enough  to  cover 
all  cases,  unmindful,  it  seems  to  me,  of  the 
fact  that  in  so  doing  they  are  wiping  out  the 
old  rule  as  it  was  at  common  law,  and  sub- 
stituting a  new  rule  of  their  own  creation, 
which  the  changing  conditions  of  life  may 
shortly  prove  as  unacceptable  to  their  suc- 
cessors as  the  rules  of  the  common  law  are 
to  them.  In  the  attempt,  however,  they  have 
classified  the  service  of  the  master,  divided 
it  into  departments  of  service,  and  say  that 
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a  servant  shall  be  barred  of  recovery  only 
where  the  injury,  was  received  through  the 
negligence  of  a  fellow  servant  in  the  same 
department  of  service,  and  shall  not  be  cut 
off  where  it  came  about  through  the  negli- 
gence of  a  servant  in  another  department. 
The  reason  given  for  this  is  that,  "where 
several  persons  are  employed  in  the  oonduct 
of  one  common  enterprise  or  undertaking,  aiki 
the  safety  of  each  depends  to  a  great  extent 
on  the  care  and  skill  with  which  each  shall 
perform  his  appropriate  duty,  each  is  an  ob- 
server of  the  conduct  of  the  other,  can  give 
notice  of  any  misconduct,  incapacity,  or  neg- 
lect of  duty,  and  leave  the  service  if  the 
common  employer  will  not  take  such  precau- 
tions and  employ  such  agents  as  the  safety 
of  the  whole  party  may  require."  Yet  in 
the  practical  application  of  the  departmental 
doctrine  to  the  specific  cases  that  have 
arisen  as  much  difiiculty  has  been  encoun- 
tered as  was  found  before,  and  different 
courts  have  disagreed  as  widely  on  the  same 
state  of  facts  as  was  the  case  before  the  in- 
troduction into  the  law  of  the  new  rule.  In 
fact,  the  reported  cases  show  that  the  deci- 
sions of  the  same  court  cannot  be  made  to 
harmonize  under  the  principles  announced  in 
the  new  rule.  This  is  partly  explainable 
from  the  fact  that  the  same  person  in  the 
same  department  may  occupy  the  relation  of 
vice  principal  and  fellow  servant  at  the  same 
time,  or  may  be  the  one  to-day  and  the  other 
to-morrow.  Even  in  the  same  department 
there  may  be  several  distinct  gangs  of  serv- 
ants, each  having  its  own  foreman,  or  vice 
principal,  and  neither  in  a  position  to  ob- 
serve the  conduct  and  give  the  notice  of  mis- 
conduct, incapacity,  or  neglect  of  duty  in  the 
other,  yet  under  the  departmental  doctrine 
the  servants  in  each  are  the  fellow  servants 
of  those  in  the  other  gang. 

The  practical  difiiculty  in  trying  to  en- 
force the  departmental  doctrine  is  that  it  is 
nowhere  stated  of  what  the  departments 
shall  be  composed.  The  term  or  name  is  cm- 
ployed  as  expressive  of  a  class,  but  there  hsa 
been  no  attempt  to  classify.  The  result  is 
contrary  judgments  upon  the  same  facts,  an 
irreconcilable  contrariety  of  opinion,  with  a 
natural,  and  to  be  expected,  confusion  in  the 
law,  with  no  better  or  more  satisfactory  re- 
sults to  either  the  master  or  servant  than 
were  attained  before  the  doctrine  was  an- 
nounced. A  brief  review  of  the  decisions  in 
our  state  will  suffice  to  illustrate.  McDer- 
mott  V.  Pacific  R,  Co,  30  Mo.  115,  was  the 
first  case  in  which  the  doctrine  of  fellow 
servant  was  discussed.  It  was  a  suit  by  a 
brakeman  who  was  injured  by  the  Gascon- 
ade Bridge  disaster  in  1860.  Napton,  J., 
held  there  could  be  no  recovery,  as  the  brake- 
man  and  bridge  builders  were  fellow  serv- 
ants, and  that  the  rule  "applied  in  all  cases 
alike,  without  regard  to  the  degrees  of  sub- 
ordination in  which  the"  different  servants  or 
agents  may  be  placed  with  reference  to  each 
other;"  citing  with  approval.  Fartcell  v. 
Boston  di  W.  R.  Corp.  4  Met.  49,  38  Am. 
Dec.  339.  Wagner.  J.,  in  Rohhack  v.  Pa- 
cifio  R.  Co,  43  Mo.  187,  held  a  track  repairer 
and  a  trainman  were  fellow  servants.     In 
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Uoore  V.  Wa6<wfc,  JSf*.  L.  <£  P.  -B.  Oo.  85  Mo. 
58S,  Henry,  J.,  held  that  a  car  repairer  and 
the  crew  of  the  engine  that  ran  into  the  car 
the  repairer  waa  working  on  were  not  fellow 
Ber?ants,  and  allowed  a  recovery  to  stand  on 
the  ground  that  the  company  y^sls  obliged  to 
provide  for  the  safety  of  the  servant,  and  the 
foreman  of  the  repair  shop  had  promised 
the  repairer  to  see  to  it  that  no  engine  should 
run  into  the  car,  which  waa  standing  on  the 
Bide  track,  and  which  he  was  repairing.  In 
McGfHcan  v.  8t.  Louis  d  L  M,  R.  Co,  61  Mo. 
528,  Hough,  J.,  held  that  a  conductor  and  a 
laborer  engaged  in  loading  bridge  timbers  on 
the  train  were  fellow  servants.  In  Smith  v. 
Wabash,  8i.  L,  d  P.  R.  Co.  92  Mo.  359,  4  S. 
VV.  129,  Norton,  J.,  held  that  a  train  de- 
spatcher  and  the  conductor,  engineer,  and 
fireman  of  a  train  are  not  fellow  servants. 
In  Bherrin  v.  St.  Joseph  d  St.  L.  R,  Co.  103 
Mo.  378,  15  S.  W.  442,  Gantt,  P.  J.,  held  that 
the  two  foremen  of  two  different  gangs  of 
section  men,  working  independently  of  each 
other,  but  under  the  same  road  master,  are 
f  el  loir  servants.  In  Sullivan  v.  Missouri  P. 
R.  Co.  97  Mo.  113,  10  S.  W.  852,  Black,  J., 
held  that  a  track  walker  is  not  a  fellow  serv- 
ant with  an  engineer  or  fireman  of  a  passen- 
ger train.  In  Murray  v.  Si.  Louis,  C  da  W.  R. 
Co.  98  Mo.  673,  6  L.  R.  A.  735,  12  S.  W.  252, 
Black,  J.,  held  that  the  gripman  and  a  watch- 
man at  a  street  crossing,  whose  duty  it  was 
to  signal  the  cars  to  stop  or  go  ah^eul,  were 
fellow  servants,  because  engaged  in  the  same 
common  employment  of  running  the  cars. 
In  Biggins  v.  Missouri  P.  R.  Co.  104  Mo.  413, 
le  S.  W.  409,  Gantt,  P.  J.,  held  that  an  engi- 
neer and  laborer  on  a  construction  train  were 
fellow  servants.  In  Parker  v.  Hannibal  d 
St.  J.  R,  Co.  109  Mo.  362,  18  L.  R.  A.  802,  19 
S.  W.  1119,  Gantt,  J.,  held  that  a  track  re- 
pairer and  the  engineer  of  a  construction 
train  were  fellow  servants.  In  Dixon  v. 
Chicago  d  A.  R.  Co.  109  Mo.  413,  18  L.  R. 
A.  792,  19  S.  W.  412,  Barclay,  J.,  held  that  a 
laborer,  whose  duty  was  to  couple  small  cars 
used  to  haul  rock  up  an  incline  across  the 
track,  ihe  rock  to  be  crushed,  and  used  as 
ballast  for  the  road,  was  not  a  fellow  servant 
with  the  engineer  of  a  passenger  train.  In 
Tablcr  ▼.  Hannibal  d  St.  J.  R.  Co.  93  Mo.  79, 
3  S.  W.  810,  Black,  J.,  held  that  a  master 
mechanic  and  work  master  was  not  a  fellow 
servant  of  a  bridge  carpenter.  In  killer  v. 
MissouH  P.  R.  Co.  109  Mo.  350,  19  S.  W.  68, 
Black,  J.,  held  that  a  conductor  of  a  material 
train,  having  control  of  it  and  its  move- 
ments, and  the  foreman  over  a  crew  engaged 
in  repairing  a  railroad  track,  having  power 
to  direct  them,  are  vice  principals,  and  the 
defendant  is  liable  for  the  death  of  a  mem- 
ber of  the  crew,  occasioned  by  their  negli- 
gence. In  Relt/ea  v.  Kansas  City,  Ft.  S.  d 
G.  R.  Co.  112  Mo.  86,  18  L.  R.  A.  817,  20  S. 
W.  480,  Black,  J.,  held  that  a  brakeman  on 
one  freight  train  and  a  fireman  on  another, 
where  they  are  engaged  in  the  same  depart- 
ment of  service,  and  are  operating  trains 
over  the  same  section  of  the  road,  are  fellow 
servants.  The  learned  judge  further  laid 
down  the  departmental  doctrine  aa  follows: 
**Thcy  are  coservants  who  are  so  related  and 
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associated  In  their  work  that  they  can  ob- 
serve and  have  an  infiuenoe  on  each  other's 
conduct,  and  report  delinquencies  to  a  com- 
mon correcting  power;  and  they  are  not  co- 
servants  who  are  engaged  in  different  and 
distinct  departments  of  workj"  and  further  . 
said:  "Now  in  this  case  each  servant  was 
under  the  immediate  command  of  his  own 
conductor,  it  is  true;  but  that  fact  does  not 
constitute  a  decisive  or  controlling  circum- 
stance. Many  cases  may  be  instanced 
where  different  gangs  of  men,  each  gang  un- 
der the  orders  of  its  own  foreman,  are  clear- 
ly coservants  within  the  rule  of  exemption." 
In  Schlereth  v.  Missouri  P.  R.  Co.  116  Mo. 
87,  21  S.  W.  1110,  Burgess,  J.,  held  that  a 
locomotive  engineer  and  track  repairer  are 
not  fellow  servants.  In  this  case  Macfar- 
lane,  J.,  wrote  the  opinion  of  the  court  in  di- 
vision No.  2,  and  said:  "It  is  insisted,  in 
the  first  place,  that  the  demurrer  to  the  evi- 
dence should  have  been  sustained,  for  the 
reason,  as  is  claimed,  that  deceased  and  the 
negligent  engineer  were  fellow  servants  with- 
in the  rule  which  exempts  the  master  from 
liability  for  damages  to  one  servant  result- 
ing from  the  n^Iigence  of  the  other.  There 
is  no  doubt  that  the  weight  of  judicial  au- 
thority sustains  the  position  for  which  de- 
fendant contends.  Murray  v.  St.  Louis,  C. 
d  W.  R.  Co.  98  Mo.  573,  6  L.  R.  A.  735,  12 
S.  W.  252.  The  majority  of  the  members  of 
this  court  are  of  the  opinion,  however,  that 
the  reasons  and  policy  upon  which  the  rule 
of  exemption  has  been  placed  do  not  extend 
to  those  common  employees  of  a  railroad  cor- 
poration occupying  the  relation  to  each  other 
sustained  by  deceased  and  the  engineer. 
The  writer  has  been  of  the  opinion  that  the 
general  rule  exempting  the  conmion  master 
in  all  cases  where  the  servants  are  engaged 
in  a  common  service  has  been  recognized  and 
approved  by  the  courts  of  this  state  for  so 
long  a  period  of  time,  without  change  or  se- 
rious question,  that,  while  the  principle  haa 
been  questioned,  it  has  become  the  settled 
policy  of  the  state,  and  should  only  have 
been  changed  by  legislative  action.  Rohback 
V.  Pacific  R.  Co.  43  Mo.  192,  and  cases  cited 
in  dissenting  opinion  of  Gantt,  J.,  in  Parker 
V.  Hannibal  d  St.  J.  R.  Co,  109  Mo.  362,  18 
L.  R.  A.  802,  19  8.  W.  1119.  The  importance 
of  having  the  rules  of  law  firmly  established, 
especially  those  under  which  property  rights 
are  held,  or  the  business  and  wages  of  large 
classes  of  citizens  are  made  to  depend,  is  ful- 
ly recognized;  and  we  therefore  hold,  in  ac- 
cordance with  the  late  rulings  of  the  court, 
that  the  husband  of  plaintitf  was  not  a  fel- 
low servant  of  the  negligent  engineer.  .  .  . 
Sullivan  v.  Missouri  P.  R.  Co.  97  Mo.  113,  10 
S.  W.  852 ;  Parker  v.  Hannibal  d  St.  J.  R.  Co, 
109  Mo.  302,  18  L.  R.  A.  802,  19  S.  W.  1119." 
A  motion  for  rehearing  was  filed,  and  by  rea- 
son of  a  division  of  the  court  the  case  was 
sent  to  the  court  in  banc  for  review.  Bur- 
gess, J.,  wrote  the  opinion  in  banc,  and  held 
that  on  the  faith  of  Sullivan  v.  Missouri  P. 
R.  Co.  97  Mo.  113,  10  S.  W.  862;  Parker  v. 
Hannibal  d  St.  J.  R.  Co.  109  Mo.  362,  18  L. 
R.  A.  802,  19  S.  W.  1119;  and  Dixon  v.  Chi- 
cago d  A.  R.  Co.  109  Mo.  413,  18  L.  R.  A. 
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792,  19  S.  W.  412, — ^the  deceased  and  the  en- 
gineer were  not  fellow  servants,  because  they 
were  not  in  the  same  department  of  service. 
In  this  connection  it  is  well  to  note  that  in 
the  Parker  Case  Gantt,  Sherwood,  and  Mac- 
farlane,  JJ.,  held  that  the  section  hand  and 
the  engineer  of  the  construction  train  were 
fellow  servants,  and  hence  they  voted  to  re- 
verse the  judgment  in  plaintiff's  favor,  while 
Black,  J.,  held  tliey  were  prima  facie  fellow 
servants,  but  that  it  might  be  rebutted  by 
plaintiff,  and  so  voted  to  reverse  and  remand, 
and  Thomas,  Brace,  and  Barclay,  JJ.,  were  of 
opinion  that  they  were  not  fellow  servants; 
while  in  the  DiaronCcwe  Black,  Brace,  Barclay, 
and  Thomas,  JJ.,  held  that  the  laborer  and 
the  engineer  were  not  fellow  servants,  and 
Sherwood  and  Gantt,  JJ.,  held  they  were,  and 
Macfarlane,  J.,  having  been  of  counsel,  did 
not  sit.  In  Stoadley  v.  Missouri  P,  R,  Co. 
118  Mo.  2C8,  24  S.  W.  140,  Black,  J.,  held 
that  a  track  repairer  was  not  a  fellow  serv- 
ant with  the  train  crew  of  a  regular  freight 
or  passenger  train,  and  distinguished  the 
case  from  the  Parker  Case,  where  it  was  a 
crew  on  a  construction  train  and  a  track  re- 
pairer. In  Rutledge  v.  Missouri  P.  R.  Co. 
123  Mo.  121,  24  S.  W.  1053,  and  27  S.  W.  327, 
Barclay,  Black,  and  Brace,  JJ.,  held  a  switch- 
man and  the  engineer  were  fellow  servants. 
In  Jonea  v.  Bt,  Louis  8.  W.  R.  Co,  125  Mo. 
666,  26  L.  R.  A.  718,  28  S.  W,  883,  Macfar- 
lane, J.,  held  that  a  porter  in  a  Pullman  car 
is  not  a  fellow  servant  with  the  engineer  and 
conductor.  In  Kcown  v.  8t.  Louis  R.  Co. 
141  Mo.  86,  41  S.  W.  926,  Barclay,  P.  J.,  held 
that  the  foreman  of  a  street-car  line  and  a 
gripman  on  one  of  the  cars  were  not  fellow 
servants.  In  McCarty  v.  Rood  Hotel  Co.  144 
Mo.  397,  46  S.  W.  172,  Sherwood,  J.,  held  the 
electrician  and  engineer  in  a  hotel  a  fellow 
servant  with  the  elevator  boy. 

This  is  the  state  of  the  adjudications  in 
our  state,  and  similar  conditions  exist  in 
other  states  where  the  departmental  doctrine 
has  been  introduced  into  the  decisions.  Can 
any  man,  however  learned  in  the  law,  how- 
ever abstruse  his  analytical  faculties,  or  how- 
ever discriminating  his  logical  powers,  de- 
duce any  rule  from  these  adjudications,  or 
define  the  departments,  or  classify  or  arrange 
the  classes?  Is  the  servant  better  protected 
or  more  humanely  treated  by  this  doctrine 
than  he  was  before  its  adoption?  Is  the 
master's  duty  made  plain,  or  the  labors  of 
the  bar  and  the  courts  made  lighter?  In 
practical  operation  is  it  not  true  that  these 
canes  are  at  last  decided  according  to  their 
individual  merits  as  they  appeared  from  the 
facts  proved,  and  as  the  justice  of  each 
seemed  to  the  judge  deciding  them  to  re- 
quire when  gauged  by  the  old,  tried,  and  ac- 
cepted standards  of  the  common  law?  Is  it 
not  a  fact  that  the  departmental  doctrine 
exists  only  in  theory,  and  not  in  practice? 
The  only  definite  definition  of  a  department 
that  is  attempted  by  any  of  them  is  by  Black, 
J.,  in  Parker  v.  Hannibal  d  8t.  J.  R.  Co.  109 
Mo.  362,  18  L.  R.  A.  802,  19  S.  W.  1119,  when 
he  puts  clerks  in  the  ofiice  in  one  depart- 
ment and  servants  operating  a  train  in  an- 
other. Yet  in  that  same  case  it  was  held 
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that  a  track  repairer  and  the  train  crew  of 
a  construction  train  were  fellow  servants,  be- 
cause in  the  same  department,  while  in  the 
Dixon  Case,  which  immediately  followa  the 
Parker  Case  in  the  same  volume  of  the  Re- 
ports, it  was  held    that  a  laborer  who  at' 
tached  the  rope  to  a  small  car  used  to  haul 
rock  to  a  rock  crusher,  and  intended  for  bal- 
lasting the  road,  was  not  a   fellow  servant 
with  the  engineer  of  a  passenger  train,  and 
on  the  same  line  in  the  Sullivan  Case  it  va^ 
held  that  a  track  walker    and    an  engineer 
were  not  fellow  servants;  yet  in  Relura  v. 
Kansas  City,  Ft.  8.  d  O.  R.  Co.  it  wa^  held 
that  the  brakeman  on  one  freight  train  and 
a  fireman  on  another  were  fellow  senauts, 
and  in  the  Schlereth  Case  it  was  held  that  as 
engineer  on  a  passenger  train  and  a  inc£ 
repairer  were  not  fellow  servants,  and  in  the 
8wadley  Case  it  was  held  that  a  track  repair- 
er *and  the  train  crew  on  either  a  freight  or 
passenger  train  were    not   fellow   servant*, 
while  in  the  Rutledge  Case  a  switchman  and 
an  engineer  were  held  fellow  servants.    If  it 
be  said  that  these  cases  show  the  evolution 
of  the  law.  how  can  the  Relyea  Case^  be  recon- 
ciled   with    the    departmental     idea?    The 
brakeman  on  the  one  train  and  the  fireman 
on  the  other  cannot  observe  the  condurt  of 
each  other,  and  give  notice  of  "misconduct, 
incapacity,  or  neglect  of  duty."     In  short,  it 
may  be  pertinently  asked  What  is  the  clas*^- 
ifi cation  into  departments  of  service  which 
these  cases  create,  or  authorize,    or   recog- 
nizes ?     Is  it  that  clerks  in  the  office  con-^ti- 
tute  one  department,  train  despatchers  an- 
other, the  crew  of  a  passenger  train  another, 
the  crews  of  two  freight  trains  another,  the 
crew  of  a  construction    train  and  the  track 
repairers   another,  the   track  walkers  a  de- 
partment unto  themselves,  the  mechanics  in 
the  shops  another,  etc.?     If  so,  are  these  all 
the  departments,  or,  if  not,  what  others  are 
there?    Measured  by  experience,  and  iest€d 
scientifically,  if  there  is  to  be  a  division  int^ 
departments,  it  should  be:     First,  the  me- 
chanical; second,  the  operative;    third,  tiie 
clerical;  fourth,  the  managerial;  and,  fifth. 
the  executive.     This  would  come  nearer  the 
natural  and  business  division  of  work.    The 
road  could  not  be  run  without  the  engine  and 
cars, — ^the  mechanical  appliances ;  nor  would 
the  mechanics  move  witliout  they  were  oper- 
ated by  human  beings ;  nor  could  tJiey  move 
without  tracks,  and  there  could  be  no  tracks 
without  human  beings  to  build    them,  and 
keep  them  in  repair ;  nor  could  the  machines 
be  built,  and  the  tracks  laid,  and  the  cars  be 
run  without  clerks  to  keep  track  of  the  busi- 
ness and  attend  to  collecting  the  freight  and 
passenger  charges;   nor  could  any  of  thrtQ 
be  made  to  work  harmoniously  or  successful- 
ly without  managers;  nor  could  the  road  be 
built  or  run  or  managed  without  the  execu- 
tive head  that  provided  the  finances  in  the 
first  place,  and  provided  for  the  regularly  re- 
curring operating  expenses.     Yet   no  court 
has  divided  the  business   into  such    depart- 
ments, or  made  any  other  division  or  class- 
ification.    The    adjudicated    cases     in   our 
state,  when  brought  into  contraposition  or 
conjunction,  do  not,  in  the  aggregate,  define 
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the  dirislon  into  departments;  but  when  any 
attempt  is  made  to  deduce  a  rule  or  create 
a  class  out  of  the  several  cases,  discrepancies 
and  inconsistencies  are    at    once    apparent. 
Still  this  court  and  the  supreme  courts  of 
other  states  speak  of  departments  of  service, 
and  yet  in  practice  allow  or  deny  recoveries 
which  cannot  be  harmonized  on  the  theory 
of    departments     of     service.     Practically, 
therefore,  there  is  no  diflFerence  between  the 
old  and  the  new  rule.     It  leaves  it  where  the 
old  masters  of  the  law  put  it,  a  mixed  ques- 
tion of  fact  and  law  in  every  case.     And  so 
it  should  be.     The  lower  court  in  this  case 
treated  the  conductor    as  a  vice    principal, 
whose   order    to  the  engineer    to    go  ahead 
amounted  to  a  suspension  of  the  rule  which 
required  the  engineer  to  look  out  for  the  sig- 
nals or  targets;  and  also  treated  the  engi- 
neer as  a  vice  principal  whose  disregard  of 
the  warning  of  the  plaintiflf  that  he  could  not 
see  the  signal  or  target  was  the  same  as  the 
negligence  of  the  master,  and,  because  of  his 
relation  to  the  fireman,  held  that  they  were 
not  fellow  servants.     It  is  not  denied  that 
in  so  treating  the  conductor  in  his  relations 
to  the  engineer  and  fireman,  the  lower  court 
followed  the  case  of  Chicago^  M.  d  Ht.  P.  R. 
Co.  V.  Ross,  112  U.  S.  377,  28  L.  ed.  787,  5 
Sup.  Ct.  Rep.  184,  which  so  holds;  but  in  the 
light  of  subsequent  decisions  of  that  distin- 
guished tribunal  the  Ross  Case  cannot  now 
he  considered  the  law  in  that  court.     Balti- 
more d  O.  R.  Co.  V.  Baugh,  149  U.  S.  368. 
37  L.  ed.  772,  13  Sup.  Ot.  Rep.  914;  North- 
ern P.  «.  Co,  V.  Uamhly,  154  U.  S.  349,  38 
h.  ed.  1009,  14  Sup.  Ct.  Rep.  983;  Central  R. 
Co.  V.  Kecgan,  160  U.  S.  259,  40  L.  ed.  418, 
16  Sup.  Ct.  Rep.  269;  Northern  P.  R.  Co.  v. 
Prttrson,   162  U.  S.  346,  40  L.  ed.  994,   16 
Sup.  Ct.  Rep.  843;  and  Oakes  v.  Mase,  165 
U.  S.  363,  41  L.  ed.  746,  17  Sup.  Ct.  Rep. 
34.%     In  the  last  case  cited  that  court  held 
the  engineer  of  one  train  to  be  a  fellow  serv- 
ant with  the  conductor  of  another.     In  our 
frtate  beginning  with  McDermott  v.  Pacific 
R.  Co.  and  running  through  Rohhack  v.  Pa- 
cific R.  Co.  and  McGowan  v.  St.  Louis  d  I. 
M.  R.  Co.  the  conductor,  engineer,  fireman, 
and  brakeman  have  been  held  to   be  fellow 
servants.     If  the  departmental  doctrine,  and 
the  reasons  given  for  it,  to  wit,  opportunity 
to  observe  each  other,  notice  and  report  in- 
capacity or  neglect^  be  followed,  the  result  is 
the  same,  and  they  must  be  held  to  be  fellow 
servants.     Plaintiff,     however,    cites   many 
cases    in     other    jurisdictions,    which    it   is 
claimed  hold  that  a  conductor  is  a  vice  prin- 
cipal, and  not  a  fellow  servant  with  the  en- 
gineer, fireman,  and  brakeman ;  but  an  exam- 
ination of  them    shows    the  point  here  in- 
volved was  present  only  in  the  case  of  Moon 
v.  Richmond  d  A.  R.  Co.  78  Va.  746,  49  Am. 
Rep.  401    (and  that   case  showed    that  the 
conductor  had  the  power  of  placing  and  as- 
signing to  duty   the  trainmen,  and    the  de- 
ceased was  assigned  to  duty  as  a  brakeman ) , 
and  the  case  of  Cowles  v.  Richmond  d  D.  R. 
€o.  84  N.  C.  309,  37  Am.  Rep.  620   (where 
it  was  held  that  one  who  is  the  engineer  and 
conductor  of  a  train  is  not  a  fellow  servant 
with  the  brakeman),  and  the  case  of  Ea^st 
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Tennessee  d  W,  N.  C.  R.  Oo.  y.  Collins,  85 
Tenn.  227,  1  S.  W.  883  (where  the  engineer 
was  held  not  to  be  a  fellow  servant  with  the 
brakeman).  Without  further  reference  to 
other  cases,  then,  it  may  be  said  that,  prima 
facie  at  least,  the  conduc^r,  engineer,  and 
fireman  on  the  same  train  are  fellow  serv- 
ants. The  engineer  and  fireman  were  held 
to  be  fellow  servants  in  Baltimore  d  0.  R. 
Co.  V.  Baugh,  149  U.  S.  368,  37  L.  ed.  772,  13 
Sup.  Ct.  Rep.  914,  and  the  engineer  of  one 
train  and  the  conductor  of  another  were  held 
to  be  fellow  servants  in  Oakes  v.  Mase,  165 
U.  S.  363,  41  L.  ed.  746,  17  Sup.  Ct.  Rep. 
345.  In  this  case  the  order  to  go  ahead  was 
given  by  the  conductor,  who  was  in  the  ca- 
l)oose,  at  the  rear  of  the  train,  eating  his 
dinner,  to  the  brakeman,  who  in  turn  sig- 
naled it  to  the  engineer.  Neither  could  see 
then,  or  under  usual  circumstances,  whether 
the  track  was  clear  or  not.  It  was  the  espe- 
cial duty  of  the  engineer  and  fireman  to 
watch  the  track,  and  see  that  no  obstructions 
were  in  the  way,  and  to  keep  a  sharp  look- 
out for  open  switches.  Smith  v.  Missouri 
P.  R.  Co.  113  Mo.  loo.  cit.  80,  20  8.  W.  898. 
The  conductor's  signal  or  order  to  go  ahead 
cannot  have  the  effect  of  waiving  or  suspend- 
ing the  rule  of  the  company — which  the  engi- 
neer and  plaintiff  well  knew — to  observe  the 
targets  and  danger  signals,  and,  in  case  of 
doubt,  to  stop.  Nor  could  it  overcome  the 
express  notice  of  danger  given  by  plaintiff 
himself  to  the  engineer  that  the  side  track 
was  filled  with  cars,  which  obstructed  the 
view  so  he  could  not  see  the  target.  It  was 
plainly  the  duty  of  the  engineer,  under  the 
circumstances,  to  stop.  His  failure  to  do  so 
was  the  direct  cause  of  the  accident.  The 
fact  that  plaintiff  was  helpless  to  stop  the 
engine  does  not  alter  the  case.  The  plaintiff 
assumed  that  risk  when  he  entered  the  em- 
ployment. Oibson  V.  Pacific  R.  Co.  46  Mo. 
169,  2  Am.  Rep.  497.  He  knew  he  could 
never  stop  the  engine.  But.  the  engineer  is 
not  shown  to  have  been  incompetent,  or  an 
unfit  person  in  any  way;  so  there  was  no 
negligence  on  the  part  of  the  defendant  in 
employing  him.  It  follows  that  the  circuit 
oourt  erred  in  holding  that  the  conductor 
was  a  vice  principal,  and  also  in  holding 
that  the  engineer  and  the  fireman  were  not 
fellow  servants. 

2.  It  is  insisted,  however,  that  the  master 
was  bound  to  furnish  his  servants  with  safe 
and  suitable  appliances  for  the  work,  and 
that  it  failed  in  this  regard  by  furnishing  a 
stub  switch,  instead  of  a  split  switch  or 
split  spring  switch ;  and  that,  if  either  of  the 
latter  had  been  furnished,  the  accident  in 
this  case  would  not  have  occurred.  It  is 
setled  law  that  it  is  the  duty  of  the  master 
to  furnish  safe  and  suitable  appliances  for 
his  servants  to  use.  He  owes  this  duty  to 
his  servant,  but  his  liability  in  this  regard 
must  not  be  confounded  with  any  question 
of  fellow  servant.  Parker  v.  Hannibal  d  8t. 
J,  R.  Co.  109  Mo.  loc.  cit.  407,  18  L.  R.  A. 
812,  19  S.  W.  1127;  Williams  v.  St.  Louis 
d  S.  F.  R.  Co.  119  Mo.  316,  24  S.  W.  782; 
Bender  v.  St.  Louis  d  S.  F.  R.  Co.  137  Mo. 
240,  37  S.  W.  132.     The  evidence  shows  that 
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with  a  split  switch  or  a  split  spring  switch 
an  engine  can  safely  run  through  a  switch 
from  5ie  reverse  side  of  it  without  being  de- 
railed, but  that  with  a  stub  switch  the  con- 
tinuity of  the  main  track  is  broken,  and,  if 
an  engine  is  run  through  it  from  the  oppo- 
site side,  it  will  *be  derailed.  Both  the  en- 
gineer and  the  fireman  knew  this  fact.  They 
knew  this  was  a  stub  switch.  They  had 
passed  over  it  every  day  for  over  a  month. 
They  also  knew  the  dangers  of  trying  to  run 
through  a  stub  switch.  There  is  no  doubt 
that  a  split  switch  or  a  split  spring  switch 
is  safer,  when  passing  over  it  in  the  wrong 
direction,  than  a  stub  switch.  In  fact,  the 
two  former  are  comparatively  and  reasonably 
safe,  while  the  latter  is  positively  dangerous. 
But  there  is  absolutely  no  evidence  in  this 
case  that  a  stub  switch  is  not  safe  and  suita- 
ble when  it  is  used  in  the  natural  and  usual 
manner  of  using  a  switch.  On  the  contrary, 
it  was  the  only  kind  of  a  switch  that  was 
used  for  many  years.  It  never  was  intended 
,  to  be  run  through  from  the  wrong  direction, 
nor  in  fact  is  there  any  evidence  that  the 
split  or  split  spring  switches  are  intended  to 
be  used  in  this  way.  The  master  cannot  be 
adjudged  guilty  of  a  failure  of  duty  where 
he  furnishes  a  servant  machinery  and  appli- 
ances which  are  reasonably  safe  when  used 
in  the  manner  they  are  intended  to  be  used, 
but  which  may  become  dangerous  if  their 
use  is  perverted  by  the  servant.  The  master 
is  not  bound  to  furnish  the  safest  and  best 
appliances  that  could  be  used.  He  is  acquit 
of  fault  if  what  he  furnishes  is  reasonably 
safe  and  suitable.  A  stub  switch  is  not  the 
safest  or  best,  but  it  is  reasonably  safe 
and  suitable.  The  master  cannot  be  ad- 
judged negligent  in  this  regard.  Tdhler  v. 
Hannibal  d  St.  J,  R.  Co,  93  Mo.  79,  5  S.  W. 
810. 

The  placing  of  the  target  on  the  same  side 
of  the  main  track  with  the  side  track  is 
claimed  to  be  negligence.  If  it  had  been 
placed  on  the  other  side  of  the  main  track, 
it  could  have  been  more  easily  seen  by  the  en- 
gineer when  going  south,  and  would  not  have 
been  hidden  from  view  by  the  cars  on  the  side 
track.  But  coming  north  the  engineer  could 
not  have  seen  it  as  well  as  he  could  if  it  was 
on  the  east  side  of  the  track.  Aside  from 
this,  the  evidence  discloses  that  there  is  no 
uniform  rule  as  to  which  side  of  the  track  it 
shall  be  placed  on.  The  location  and  to- 
pography of  the  surroundings  usually  deter- 
mine the  position.  It  matters  not  which 
side  it  is  placed  on,  the  rules  of  the  company 
require  the  engineer  and  fireman  to  watch 
for  it,  and  if  it  indicates  danger,  or  if  they 
cannot  see  it,  they  must  take  the  safe  course, 
and  stop.  If  the  cars  on  the  side  track  pre- 
vented the  engineer  or  fireman  from  seeing 
the  target,  it  was  their  duty  to  stop.  The 
conductor's  signal  to  go  ahead  cannot  be  con- 
strued into  meaning  anything  more  than 
that,  so  far  as  his  end  of  the  train  was  con- 
cerned, there  need  be  no  stop.  It  could  not 
reasonably  be  construed  into  an  order  to  the 
engineer  to  shut  his  eyes,  or  disregard  the 
rules,  and  run  ahead  through  an  open  switch. 
The  conductor  was  not  in  a  position  to  know 
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whether  the  track  was  clear,  or  the  signalf 
and  targets  obscured  from  sight,  or  the 
switch  open  or  not.  This  was  essentially 
the  duty  of  the  engineer  and  fireman.  In  no 
proper  sense  can  the  order  of  the  conductor— 
or,  rather,  the  brakeman,  for  the  engineer 

fot  it  from  the  brakeman,  and  could  not  have 
nown  that  the  conductor  had  instructed  the 
brakeman  to  give  it — ^be  said  to  be  a  waiver 
of  the  rules ;  this,  too,  whether  the  conductor 
be  a  vice  principal  or  a  fellow  servant  of  the 
engineer. 

3.  But  Missouri  is  not  alone  in  respect  to 
the  uncertain  state  of  the  law  relating  to  thi» 
subject.  Speaking  on  this  matter,  Corliss, 
Ch.  J.,  in  Ell  V.  Northern  P.  R.  Co,  1  N.  D. 
336,  12  L.  R.  A.  97,  48  N.  W.  222,  aptly  says: 
"This  is  issue  of  law  we  are  to  determine,  and 
our  investigation  must  run  along  the  line  of 
general  principles;  for  the  adjudications  up- 
on this  subject, — so  multitudinous  as  al- 
most to  warrant  the  simile,  'thick  as  au- 
tumnal leaves  that  strew  the  brooks  in  Val- 
lambrosa,' — these  adjudications  are  so  dis- 
cordant, enumerating  so  many  rules,  stating 
so  many  limitations,  applying  the  law  to 
facts  so  diverse,  that  one  is  reminded  of 
Gibbon's  remark  upon  the  infinite  variety  of 
laws  and  opinions  when  Justinian  entered 
upon  the  reform  of  codification, — that  they 
were  beyond  the  power  of  any  capacity  ti> 
digest,"  The  learned  judge,  speaking  of  the 
test,  sometimes  applied,  of  power  to  observe 
and  right  to  report  the  conduct  of  each  other. 
as  decisive  of  the  relation  of  master  and 
servant,  or  of  whether  the  injured  •and  the 
negligent  servant  belong  to  the  same  de- 
partment of  service,"  says:  **Many  of  the 
cases  holding  the  master  exempt  from  liabil- 
ity under  the  fellow-servant  rule  were,  as 
we  have  said,  cases  in  which  the  injured 
servant  could  not  possibly  have  exerted  in- 
fluence over  the  negligent  servant.  Their 
separate  departments  of  service,  or  their 
usual  stations  of  employment,  kept  them,  as 
a  rule,  entirely  aloof  from  each  other.  In 
the  following  cases  the  relation  of  fellow 
servant  was  held  to  exist  between  persona 
who  could  exert  little,  if  any,  influence  over 
each  other:  Quebec  8.  8,  Co.  v.  Merchant, 
133  U.  S.  375,  33  L.  ed.  656,  10  Sup.  Ct.  Rep. 
397, — the  carpenter,  porter,  and  8teward.*>* 
of  a  steamship;  8t.  Louis,  A.  d  T.  R.  Co, 
v.  Welch,  72  Tex.  298,  2  L.  R.  A.  839.  10  S, 
VV.  529, — foreman  of  a  bridge  gang  and  serv- 
ants operating  a  train;  Elliot  v.  Chicago.  M. 
d  St.  P.  R.  Co.  5  Dak.  523,  3  L.  R,  A.  30.-^. 
41  N.  W.  768, — a  section  foreman  and  a  con- 
ductor; Fagundes  v.  Central  P.  R.  Co.  '9 
Cal.  97,  3  L.  R.  A.  824,  21  Pac.  437,— a  It- 
borer  employed  to  remove  snow  from  a  track 
and  a  conductor;  Battghman  v.  Calave^a^ 
County  Super.  Ct.  72  Cal.  673,  14  Pac.  207. 
— a  conductor  and  a  brakeman;  Randall  v. 
Baltimore  de  0.  R.  Co.  109  U.  S.  478,  27  L 
ed.  1003,  3  Sup.  Ct.  Rep.  322, — a  brakeman 
and  conductor  of  different  trains;  Van  Wick- 
le  V.  Manhattan  R.  Co.  32  Fed.  Rep.  278.— 
a  track  repairer  and  an  engineer;  McMaster 
V.  Illinois  C.  R.  Go.  66  Miss.  264,  4  So,  59,— 
brakeman  of  one  train  and  employee  on  an- 
other; Naylor  v.  New  York  C.  d  H.  R.  R.  Co. 
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33  Fed.  Rep.  801,— engineer  and  switchman; 
Van  Avery  v.  Union  P.  R.  Co,  35  Fed.  Rep. 
40, — engineers  of  different  trains;  Connelly 
▼.  Uinneapolie  E.  R,  Co.  38  Minn.  80,  35  N. 
W.  582, — ^a  sectionman  and  an  engineer  or 
brakeman ;  Howard  v.  Denver  d  R.  O,  R.  Co. 
26  Fed.  Rep.  837, — an  engineer  and  fireman 
of  different  trains ;  Houston  d  T.  C.  R.  Co. 
V.  Rider,  62  Tex.  267 ;  Oormley  v.  Ohio  d  M.R. 
Co.  72  Ind.  31 ;  Collins  v.  St.  Paul  d  8.  C.  R. 
Co.  30  Minn.  31,  14  N.  W.  60;  Clifford  v.  Old 
Colony  R.  Co.  141  Mass.  564,  6  N.  E.  751 ; 
Keys  V.  Pennsylvania  Co.  (Pa.)  1  Cent.  Rep. 
893,  3  Atl.  15 ;  Whaalan  v.  Mad  River  d  L.  E. 
R.  Co.  8  Ohio  St.  249 — in  each  case  an  engi- 
neer and  a  sectionman."  In  the  same  case  at- 
tention is  called  to  the  reasoning   of  Judge 
Cooley  in  his  work  on  Torts  (543),  in  which 
he  combats  the  idea  that  the  question  can  be 
solved  by  reference  to  the  grades  of  the  in- 
jured and  negligent   servants,    respectively, 
and  denies  that  reason,  or  logic,  or  public 
^\icj   gives    sanction   to  such  a    doctrine. 
Reference  is  also  made  to    the    article    of 
Judge  Dillon  in  24  Am.  Law  Rev.  175,  which 
is  80  appropriate  to  this  case  aa  to  justify  its 
verbatim     reproduction    here,   aa     follows: 
"The  maater  owes  certain  defined,  personal, 
unalienable,   nonassignable    duties   towards 
tervants.     These  duties  may  be  devolved  on 
others  by  the  master,  but  not  without  re- 
course   on    him.     ...     In    the    general 
American  law,  as  I  understand  it,  the  doc- 
trine of  vice  principal  exists  to  this  extent, 
and  no  further,  viz.,  that  it  is  precisely  com- 
mensurate  with   the   master's  personal  du- 
ties towards  his  servants.     As  to  these,  the 
servant  who  represents  the  master  is  what 
we  may  call  for  convenience  a  'vice  princi- 
pal/ for  whose  acts  and  neglects  the  master 
is  liable.     Beyond  this  the  master  is  liable 
only  for  his  own  personal  negligence.     This 
is  a  plain,  sound,  safe,  and  practicable  line 
of  distinction.     We  know  where  to  find  it, 
and  how  to  define  it.     It  begins  and  ends 
with  the  personal  duties  of  the  master.  Any 


attempt  to  refine,  based  upon  the  notion  of 
'grades'  in  the  service,  or,  what  is  much  the 
same  thing,  distinct  'departments'  in  the 
service  (which  'departments'  frequently  ex- 
ist only  in  the  imagination  of  the  judges,  and 
not  in  fact),  will  breed  the  confusion  of  the 
Ohio  and  Kentucky  experiments,  whose 
courts  have  constructed  a  labyrinth  in 
which  the  judges  that  made  it  seem  to  be 
able  to  'find  no  end;  in  wandering  mazes 
lost.'  .  .  .  The  real  inquiry  is,  Was  the 
injury  caused  by  another  servant  one  of  the 
ordinary  risks  of  the  particular  employ- 
ment? If  so,  the  grade,  whether  higher, 
lower,  co-ordinate,  or  the  department  of  the 
faulty  servant,  it  is  of  no  consequence.  It 
is  a  condition  of  the  contract  of  service  that 
the  servant  takes  upon  himself  the  risk  of 
accidents  in  the  common  course  of  the  busi- 
ness,— all  open  and  palpable  risks,  including 
the  negligence  of  all  fellow  servants,  of  what- 
ever grade,  in  the  same  employment."  In 
view  of  the  dubious  state  of  the  law  on  this 
subject  in  our  own  and  sister  states,  brought 
about  by  the  introduction  of  new,  but  not 
useful,  rules  and  theories,  is  it  not  time  to 
set  the  target  signal  of  danger,  and  to  re- 
turn to  the  beaten  track,  lit  up  by  the  "glad- 
some light  of  jurisprudence,"  which  the  ex- 
perience of  ages  and  the  wisdom  of  the 
brightest  legal  minds  of  the  world  has  laid 
out  for  us,  and  to  cease,  like  moths,  to  burn 
our  wings  in  the  candles  of  "grades"  and 
"departments  ?" 

The  judgment  of  the  circuit  court  is  re- 
versed. 

Bobinaon  and  Williama,  JJ.,  concur  in 
the  judgment  of  reversal  herein  on  the 
ground  that  the  negligence  shown  was  that 
of  the  engineer,  who,  under  the  decisions  in 
this  state,  was  a  fellow  servant  with  the 
plaintiff,  but  do  not  regard  the  "department- 
al doctrine"  as  involved  in  this  case. 

Brace,  J.,  dissents. 


NEBRASKA  SUPREME  COURT. 


Andrew  J.  HANSCOM 

1?. 

Max  MEYER  et  al,  Appts. 


•  Neb.. 


.) 


*1.  Br'ldence  examined,  and  fonnd 
i'hm.t  tlie  Omaha  Mercnry  in  a  ^reekly 
pnhlleatlon,  circulating  among  various 
classes  of  people  within  the  county  and 
state ;  that  Its  printed  matter  consists  prin- 
cipally of  legal  notices  and  information  re- 
garding? the  courts,  and  of  legal  matters  In 
general,  and  also  advertising    of    a    mlscel- 

•ITeadnotea  by  Holcomb,  J. 


NoTB, — As  to  what  constitutes  a  newspaper 
witbin  meaning  of  statute  as  to  publication  of 
legal  notices,  see  Lynch  v.  Durfee  (Mich.)  24 
L.  R,  A.  703 ;  and  Lynn  t.  Allen  (Ind.)  83  L. 
R.  A.  779. 
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laneous  character,  literature  of  a  general 
kind,  and  a  limited  amount  of  general  news 
of  current  events.  Held,  that  such  publica- 
tion is  a  newspaper  within  the  meaning  of 
8  497  of  the  Code  of  CTvil  Procedure:  that 
the  fact  that  It  also  makes  a  specialty  of 
some  particular  class  of  business,  and  con- 
veys intelligence  of  particular  interest  to 
those  engaged  in  such  business,  will  not 
thereby  deprive  it  of  Its  general  classlflca- 
tion  as  a  newspaper,  within  the  meaning  of 
the  statute. 
2.  Held,  al«o,  tbat  tbe  principal  dla- 
tlnftrnlahluff  feature  of  a  neTvapaper, 
In  contemplation  of  the  statute,  is  that  it 
be  a  publication  appearing  at  regular,  or  al- 
most regular.  Intervals,  at  short  periods  of 
time,  as  daily  or  weekly,  usually  in  sheet 
form,  and  containing  news;  that  is,  report! 
of  happenings  of  recent  occurrences  of  a- 
varied  character,  such  as  political,  social, 
moral,    religious,    and    other    subjects    of    B' 
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similar  nature,  local  or  foreign,  Intended  for 
the  information  of  the  general  reader. 

(March  21,   1900.) 

APPEAL  by  defendants  from  an  order  of 
the  District  Court  for  Douglas  CJounty 
refusing  to  set  aside  a  foreclosure  sale  of 
real  estate  on  the  ground  that  the  notice  of 
sale  was  not  published  in  a  legal  newspaper. 
Ar/irmed. 

The  facts  are  stated  in  the  opinion. 

.If r.  Charles  S.  Elgutter,  for  appellants : 

In  1842  the  Attorney  General  of  the  Unit- 
•ed  States  was  called  upon  by  the  Postmas- 
ter General  for  an  opinion  as  to  what,  under 
the  postal  laws  of  the  United  States,  was  a 
**newspaper."  He  made  the  following  sum- 
mary: 

"On  the  whole,  the  only  requisites  of  a 
newspaper,  which  I  think  must  be  judicially 
held  indispensable,  are: 

*'l.  That  it  be  bona  fide  published;  that 
it  is  for  everybody's  use.     .     .     . 

**2.  That  it  is  published  in  numbers,  not 
perhaps  with  exact  regularity,  but  some- 
thing approaching  to  it. 

"3.  Tliat  it  conveys  news,  not  mere  dis- 
sertation and  discussion,  or  literary  and 
poetical  miscellanies. 

'•4.  That  it  be  in  sheets,  and  in  rather  a 
cheap  form." 

This  opinion  is  in  the  line  of  what  is  re- 
garded as  a  true  interpretation  of  the  word 
'^newspaper,"  as  used  in  the  statute  under 
•consideration. 

Beecher  v.  Stephens,  25  Minn.  146;  Hull  v. 
King,  38  Minn.  349,  37  N.  W.  792;  Lynch 
V.  Durfce,  101  Mich.  171,  24  L.  R.  A.  793,  59 
N.  W.  409 ;  State  ex  rel.  Elliott  v.  Hollid^y, 
35  Neb.  333,  53  N.  W.  142;  Kerr  v.  Hitt,  75 
111.  51;  Kellogg  v.  Carrico,  47  Mo.  157; 
Kingman  v.  Waughy  1S9  Mo.  360,  40  S.  W. 
884;  Williams  v.  Cohvell,  18  Misc.  399,  43 
N.  Y.  Supp.  720;  Lynn  v.  Allen,  145  Ind.  584, 
33  L.  K.  A.  779,  44  N.  E.  646. 

Measured  by  these  standards,  the  scope  of 
the  "Omaha  Mercury"  is  altogether  too  nar- 
row to  be  classed  as  a  "newspaper." 

Messrs.  L.  F.  Crof  oot  and  James  S.  Mo- 
Intosh  also  for  appellants. 
31  r.  George  E.  Pritchett  for  appellee. 

Holcomb,  J.,  delivered  the  opinion  of  the 
<jourt: 

In  proceedings  of  foreclosure  of  a  real- 
estate  mortgage  in  the  district  court  of 
Douglas  county,  on  an  application  for  con- 
firmation of  a  sale  of  real  estate  made  in 
said  action,  the  defendants  (appellants)  ob- 
jected thereto,  and  moved  to  set  aside  the 
sale  on  the  ground  that  notice  of  sale  by 
publication  in  the  Omaha  Mercury  was  in- 
sufficient; alleging  that  that  publication  was 
^lot  a  newspaper,  as  provided  for  by  §  497 
of  the  Code  of  Civil  Procedure.  The  objec- 
tion was  overruled,  and  by  appeal  the  case 
is  brought  to  this  court. 

The  section  referred  to  provides  as  fol- 
lows: "Lands  and  tenements  taken  in  exe- 
cution shall  not  be  sold  until  the  officer  cause 


to  be  given,  for  at  least  thirty  days  before 
the  day  of  sale,  by  advertisement  in  sooie 
newspaper  printed  in  the  county,  or  in  case 
no  newspaper  be  printed  in  the  county,  in 
some  newspaper  in  general  circulation  there- 
in.    ..     .    All    sales   made   without  such 
advertisement  shall  be  set  aside  on  motion 
by  the  court  to  which  the  execution  is  re- 
turnable,"   The  point  in  issue  is  whether 
the  Omaha  Mercury  is  a  newspaper,  within 
the  meaning  of  the  section  quoted.     In  the 
affidavit   in   support  of   the  motion   to  set 
aside  it  is  said:     "That  said  Omaha  Mer- 
cury, published  weekly  at  Omaha,  Nebraska, 
is  a  class  paper,  devoted  especially  to  the  in- 
terests of  the  lawyers  of  Douglas  county, 
Nebraska;   that  said  Omaha  Mercury  is  a 
paper  which  is  confined  to  the  particular 
trade,  calling,  or  business,  of  the  lawyers  of 
Omaha,  and  has  a  limited  circulation,  and 
is  not  a  newspaper,  as  by  law  provided  and 
reijuired."    A  copy  of  one  issue  of  the  papw 
is  made  an  exhibit,  which  is  said  to  be  "a 
fair  sample  of  said  publication."     The  pro- 
prietor of  the  publication  challenged  makes 
affidavit  that  "he  is  the  owner  and  proprie- 
tor  of   the   Omaha   Mercury,   a   newspaper 
printed    and    circulated    every    Friday    in 
the  city  of  Omaha,  Douglas  county,  Nebras- 
ka,    and     elsewhere.     .     .     .     This     affiant 
says     that     it     is     not     true     that     said 
Omaha     Mercury    is     a    class     paper,    or 
that     it     is     confined     to     the     interests 
of  the  lawyers  of  Omaha  or  Douglas  county: 
that  said  Omaha  Mercury,  then  known  a3 
the  *Omaha  Watchman,'  was  established  in 
the  year  1870,  and  has  been  published  weekly 
ever  since  said  date;   that  said  paper  con- 
tains each  week  news  of  a  general  character, 
such  as  is  to  be  found  in  the  average  weekly 
paper  published  in  Nebraska;  that  of  lati 
years  it  has  made  a  specialty  of  the  news  of 
tlie  courts  and  of  legal  matters  in  general, 
but  that  it  is  not  true  that  it  is  devoted  to 
the    legal    profession    in    any    sense    which 
would  render  it  a  'class  publication';   that 
said  paper  has  a  large  and  valuable  subscrip- 
tion list,  and  that  its  said  subscribers  are 
of   all   classes   and    professions;    that   said 
newspaper  has  a  wide  circulation  in  Douglas 
county  and  the  state  of  Nebraska,  but  that 
it   is   also   taken  and  paid  for   by   various 
classes  of  people  in  a  great  number  of  the 
states  of  the  Union;  that  for  the  past  twen- 
ty years  it  has  been  the  custom  of  lawyers 
and  others  to  publish  legal  notices  in  said 
paper, — so  much  so*  that  flie  people  of  Doug- 
las county  and  the  state  of  Nebraska,  and 
throughout  the  entire  United  States,   look 
first  in  its  columns  for  legal  advertisements 
in  which  they  are  interested;   tJiat  it  has 
published  in  the  past,  and  still  continues  to 
publish,  the  greater  percentage  of  legal  no- 
tices in  Douglas  county,  including  orders  re- 
quired to  be  published  by  the  district  and 
circuit  courts  of  the  United  States  and  of 
the  district  and  county  courts  of  Douglas 
county;   and  that  said  paper  is  commonly 
designated  by  the  judges  of  the  aforesaid 
courts  as  the  paper  in  which  to  publish  the 


various  orders  required  to  be  published  bv 

•public  notice  of  the  time  and  place  of  sale   said  courts."    Webster's  Dictionary  define 
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a  newspaper  to  be:  "A  sheet  of  paper, 
printed  and  distributed  at  stated  intervals, 
for  conveying  intelligence  of  passing  events., 
advocating  opinions,  etc.;  a  public  print 
that  circulates  news,  advertisements,  pro- 
ceedijigs  of  legislative  bodies,  public  an- 
nouncements, etc."  Burrill,  Law  Diction- 
ary, gives  this  definition:  "A  printed  publi- 
cation, issued  in  numbers  at  stated  inter- 
vals, conveying  intelligence  of  passing 
events.  The  term  'newspaper'  is  properly  ap- 
plied only  to  such  publications  as  are  issued 
in  a  single  sheet  and  at  short  intervals,  as 
daily  or  weekly." 

It  is  difficult,  if  not  impossible,  to  deter- 
mine with  clearness  and  exactness  where  the 
lines  of  demarkation  should  be  drawn  be- 
tween a  newspaper,  in  a  legal  and  common 
acceptation  of  the  term,  and  the  numerous 
publications  devoted  to  some  special  pur- 
pose, and  which  circulate  only  among  a  cer- 
tain class  of  the  people,  and  which  are  not 
within  the  purview  of  statutes  requiring 
publication  of  legal  notices  in  some  news- 
paper. The  daily  and  weekly  newspapers 
common  to  all  parts  of  the  country, 
of  general  circulation  among  the 
people,  without  r^ard  to  class,  voca- 
tion, or  calling,  devoted  to  the  gather- 
ing and  dissemination  of  news  of  current 
events  of  interest  to  all,  and  usually  espous- 
ing and  advocating  principles  of  some  politi- 
cal party  with  persistency,  if  not  at  all 
times  with  consistency,  are,  without  doubt, 
newspapers,  within  the  meaning  of  the  stat- 
ute. On  the  contrary,  many  publications, 
such  as  literary,  scientific,  religious,  medi- 
cal, and  legal  journals,  that  are  obviously 
for  but  one  class  of  the  people,  and  that  clabs 
always  but  a  small  part  of  the  entire  public, 
are  not  newspapers,  within  the  legal  and 
ordinary  meaning  of  the  word ;  and  it  would 
be  manifestly  unjust,  as  well  as  against  the 
letter  and  spirit  of  the  law,  to  recognize 
puch  publications  as  proper  for  the  adver- 
tisement of  legal  notices, — the  object  in  all 
cases  being  to  give  wide  and  general  publici- 
ty regarding  the  subject  of  which  notice  is 
required  to  be  published.  The  paper  in 
question  partakes,  in  a  degree,  of  the  charac- 
teristics of  each  of  the  two  classes  mentioned. 
If,  however,  it  has  the  distinguishing  feat- 
ures required  to  make  it  a  newspaper  as  or- 
dinarily defined,  the  fact  that  it  also  makes 
a  specialty  of  some  particular  class  of  busi- 
ness, and  oonvejrs  intelligence  of  particular 
interest  to  those  engaged  in  such  business, 
will  not  thereby  deprive  it  of  its  general 
classification  as  a  newspaper,  within  the 
meaning  of  the  statute.  In  Lyndh  v.  Dw- 
fee,  101  Mich.  171,  24  L.  R.  A.  793,  59  N.  W. 
409,  it  is  held:  "A  weekly  paper,  con- 
taining matter  of  general  interest,  and 
having  a  general  circulation  among  pro- 
fessional and  business  men,  is  a  newspaper, 
within  the  meaning  of  How.  Stat.  § 
iSSOl,  providing  for  publication  in  a 
newspaper  of  certain  notices  in  probate 
proceedings,  though  it  is  primarily  de- 
voted U>  disseminating  matters  of 
interest  to  the  legal  profession."  In  the 
opinion  it  is  said :  "But  a  newspaper,  even 
48  L.  R.  A. 


in  the  days  when  these  statutes  were  enacted^ 
meant  what  it  means  to-day, — a  sheet  of  pa- 
per, printed  and  distributed  at  short  inter- 
vals, for  conveying  intelligence  of  passing 
events;  a  public  print  that  circulates  news, 
advertisements,  proceedings  of  legislative 
bodies,  public  documents,  and  the  like."  In 
Lynn  v.  Allen,  145  Ind.  584,  33  L.  R.  A. 
770,  44  N.  E.  646,  it  is  held  that  a  period- 
ical, ephemeral  in  form,  issued  daily  except 
Sundays,  devoted  to  the  general  dissemina- 
tion of  legal  news,  and  containing  other  mat- 
ter of  general  interest  to  the  public,  is  such 
a  paper.  In  the  case  of  Railton  v.  Lauder, 
126  111.  219,  IS  N.  E.  555,  the  evidence  in 
the  case  showed  that  the  Chicago  Daily  Law 
Bulletin  was  in  general  circulation  through- 
out the  city  of  Chicago  and  the  state  of  Illi- 
nois, among  judges,  lawyers,  and  real-estate 
brokers,  merchants  and  business  men  gener- 
ally. Its  contents  consisted  for  the  most 
part  of  legal  matters,  but  it  contained  ad- 
vertisements not  confined  to  any  one  calling 
or  trade.  It  also  published  news  and  infor- 
mation of  a  general  secular  character,  was 
published  in  Chicago,  and  had  a  general  cir- 
culation. The  paper  in  question  was  held 
to  be  a  secular  newspaper  of  general  circula- 
tion, within  the  meaning  of  the  statute.  To 
the  same  effect  is  Williams  v.  Colwell,  18 
Misc.  399,  43  N.  Y.  Supp.  720,  decided  in 
1896,  where  the  writer  of  the  opinion  has 
collated  tiie  more  important  cases  up  to 
that  date  upon  the  subject.  Says  the  writer 
of  the  opinion,  after  reviewing  the  authori- 
ties: "The  facts  stated  in  the  affidavit  and 
stipulation  read  on  the  motion  bring  this 
case  within  the  cases  cited  sustaining  publi- 
cations of  legal  notices.  While  the  princi- 
pal news  published  in  the  Daily  Mercantile 
lleview  is  of  especial  value  to  attorneys, 
bankers,  brokers,  commission  merchants, 
and  those  engaged  in  the  real-estate  busi- 
ness, yet  it  is  shown  by  the  affidavit  and 
stipulation  that  several  columns  are  de- 
voted to  general  advertising  and  to  the  pub- 
lication of  local  and  other  news  of  general 
interest,  and  that  it  has  a  general  circula- 
tion." 

The  paper  in  question  has  been  establised 
for  a  number  of  years,  and  is  published 
weekly.  As  stated  in  an  affidavit  in  the 
case,  ''Of  late  years  it  has  made  a  specialty 
of  the  news  of  the  courts,  and  of  legal  mat- 
ters in  general."  It  appears  to  have,  ac- 
cording to  the  affidavit,  a  large  and  valua- 
ble subscription  list,  and  to  circulate  among 
various  classes  of  people  throughout  the 
county  and  state,  as  well  as  the  United 
States.  It  has  been  recognized  as  a  legal 
newspaper  by  the  probate  court  of  the  coun- 
ty, the  district  court,  and  the  Federal  courts. 
Its  printed  matter  consists  principally  of 
legal  notices,  information  regarding  courts, 
and  a  legal  directory  of  the  Douglas  county 
bar.  Some  advertising  of  a  miscellaneous 
character,  literature  of  a  general  kind,  com- 
monly designated  "plate  matter,"  and  what 
purports  to  be  information  of  the  actions  of 
Congress,  two  addresses  by  lawyers,  and  a 
limited  amount  of  general  news  of  current 
events,  are  found  in  its  columns,  although 
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we  are  constrained  to  say  that  there  is  quite 
a  dearth  of  the  latter,  as  is  shown  by  the  ex- 
hibit, which  has  rendered  it  more  difficult 
to  reach  a  correct  conclusion  in  this  case. 
The  principal  distinguishing  feature  of  a 
newspaper,  in  contemplation  of  the  statute, 
in  our  opinion,  is  that  it  be  a  publication 
appearing  at  regular,  or  almost  regular,  in- 
intervals,  at  short  periods  of  time,  as  daily 
or  weekly,  usually  in  sheet  form,  and  con- 
taining news ;  that  is,  reports  of  happenings 
of  recent  occurrence,  of  a  varied  character, 
8uch  as  political,  social,  moral,  religious, 
and  other  subjects  of  a  similar  nature,  local 
or  foreign,  intended  for  the  infoi-mation  of 
the  general  reader.  It  is  the  one  quality  of 
news  which  gives  it  its  general  interest,  and 
secures  for  it  a  general  circulation  among 
people  of  different  classes  and  callings, 
whom  the  statute  seeks  to  reach  by  the  re- 
quirement of  notice  by  publication  in  a  news- 


paper. It  should  be  noted,  too,  that,  in  a 
degree,  the  presence  of  advertisements  not 
appealing  to  any  particular  class,  trade,  or 
profession  constitutes  a  factor  tending  to 
bring  a  publication  possessing  the  qualifi- 
cations heretofore  mentioned  within  the 
designation  of  a  newspaper  of  general  circu- 
lation. While  some  effort  has  been  made  bv 
the  legislature  to  define  a  newspaper,  and 
limit  the  publication  of  l^al  notices  to  pa- 
pers which  are  most  likely  to  have  a  bona 
fide  circulation  among  the  general  public 
where  published,  so  far  nothing  of  a  perma- 
nent nature  has  been  accomplished.  In  the 
absence  of  such  legislation,  we  are  dispo^e«l 
to  the  opinion,  under  the  evidence  presenu-d. 
that  the  Omaha  Mercury  is  a  newspaper, 
within  the  meaning  of  the  statute,  and  a^ 
defined  by  the  authorities  herein  adverted  to. 
It  follows  that  the  ruling  complained  of  is 
coirecty  and  is  affirmed. 
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•1.  An  olilcer  legally  elected  antl 
anullfled,  who  enters  upon  the  duties  of 
his  office,  and  afterwards  Is  appointed  to  aud 
accepts  another  ofllce,  but  In  good  faith  con- 
tinues to  publicly  discharge  the  duties  of  the 
first,  his  term  not  having  expired,  and  no 
successor  having  been  appointed  or  elected 
in  his  stead,  nor  any  adjudication  made 
against  his  title, — is  an  officer  de  facto. 

2.  The  official  acta  of  an  officer  dc 
facto  are  valid,  as  far  as  the  rights  of 
third  persons  and  the  public  are  concerned, 
unless  the  defects  in  the  officer's  title  are  no- 
torious, and  sufficient  to  overcome  the  ap- 
parent evidence  to  the  contrary ;  but  when 
they  see  a  person  occupying  an  important 
public  office  by  virtue  of  an  election  by  the 
people,  and  publicly  exercising  its  duties 
within  the  period  for  which  he  was  elected, 
they  are  entitled  to  consider  him  to  be  such 
officer,  and  will  be  protected  In  their  rights 
If  they  do  so. 

8.  "Wlien  a  person  legally  holding:  one 
office  la  elected  or  appointed  to  an- 
other, but  is  prohibited  by  a  statute  from 
holding  both,  upon  accf^pting  the  second  his 
de  jure  title  to  the  fir^t  ends,  and  bis  suc- 
cessor may  at  once  be  appointed  or  elected ; 
but,  if  the  former  occupant  refuses  to  va- 
cate the  office,  his  successor  will  be  com- 
pelled to  take  the  necessary  legal  steps  to 
oust  him. 

4.  When  an  action  is  benrnn,  the  object 
of  which  is  only  to  determine  the  validity  of 
an  act  or  thing  done  by  an  officer,  and  not 

•Headnotes  by  Nixon,  J. 


Note. — As  to  validity  of  acts  of  de  facto  of- 
ficer, see  Magenau  v.  Fremont  (Neb.)  0  L.  R. 
A.  786 ;  State  v.  Lewis  (N.  C.)  11  L.  R.  A.  105  ; 
Cleveland  v.  McCanna  (N.  D.)  41  L.  R.  A.  852. 
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involving  his  Integrity  or  want  of  good  faith, 
the  officer  himself  is  not  a  necessary  party 
to   the   suit. 

(November  20,  1899.) 

TERROR  to  the  Supreme  Court  to  review  a 
J  judgment  setting  aside  an  ordinance  of 
the  board  of  street  and  water  commission- 
ers of  Jersey  City  granting  a  railroad  the 
right  to  cross  a  street  at  grade.     Rcvrrfa.d. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  D.  Edwards  and  C.  I«.  Cor- 
bin,  for  plaintiffs  in  error: 

The  prosecutor  had  no  interest  to  warrant 
the  writ, 

Statej  Montgomery f  Prosecutor^  v.  Tren- 
ton,  36  N.  J.  L.  79;  State,  TraphagKn, 
Prosecutor,  v.  Jersey  City,  52  K.  J.  L.  65.  18 
Atl.  58G:  State,  Middleton,  v.  Rohhinsti  54 
X.  J.  L.  566,  25  Atl.  471 ;  Tallon  v.  Hobolm, 
60  N.  J.  L.  212,  37  Atl.  895:  H.  B.  Antfuny 
Shoe  Co.  v.  West  Jersey  R.  Co.  57  N.  J.  Eq. 
607,  42  Atl.  279;  Smith  v.  Boston,  7  Cush. 
254;  People  ex  rel.  Bristol  v.  Ingham  Coun- 
ty Supers.  20  Mich.*  05;  Chicago  v.  Union 
Bldg.  Asso.  102  111.  379,  40  Am.  Rep.  59S; 
Hesivg  v.  Scott,  107  111.  600;  Broiiy  v. 
Shinlle,  40  Iowa,  576. 

Commissioner  Snjith  was  a  de  facto  mem- 
ber of  the  board  of  street  and  water  com- 
missioners. 

Clark  V.  Ennis,  45  N.  J.  L.  69:  State  ex 
rel.  Dugan  v.  Farrier,  47  N.  J.  L.  383,  1  Atl. 
751;  State  ex  rel.  Burnsted  v.  Oovem.  4T 
N.  J.  L.  368,  1  Atl.  835;  State  v.  .4nrf«-i.wm 
1  N.  J.  L.  318,  1  Am.  Dec.  207;  State,  O.r 
rigan,  Prosecutor,  v.  Duryea,  40  N.  J.  L. 
206;  State,,  Plaucher,  Prosecutor,  v.  Cam- 
den, 56  X.  J.  L.  244,  28  Atl.  82;  Shcehnn's 
Case,  122  Mass.  445,  23  Am.  Rep.  .374: 
Mechem,  Pub.  Off.  §  320;  Throop,  Pub.  Off. 
§  031. 

The  acts  of  an  officer  de  facto  have  the 
same  validitv  as  those  of  an  officer  de  fure. 

Throop,  Pub.  Off.  §  627 ;  Nofire  v.  United 
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States,  164  U.  S.  661,  41  L.  ed.  590,  17  Sup. 
€t.  Rep.  212;  Hoaglcmd  v.  Culvert,  20  N. 
J.  L.  387;  State^  Oarrahrant,  Prosecutor, 
T.  Meyers,  29  N.  J.  L.  392;  fif*a*e  ea^  reZ. 
Mitchell  V.  Toton,  33  N.  J.  L.  195;  State, 
Bloomfield  Twp.  Prosecutor,  v.  Pierson,  47 
X.  J.  L.  247 ;  Pence  v.  Frankfort,  101  Ky. 
534,  41  S.  W.  1011. 

The  appointing  power  must  determine 
prima  facie  the  question  of  the  validity  of 
the  incumbent's  title. 

State  ex  reU  Leal  y.  Jones,  19  Ind.  356, 
81  Am.  Dec.  403;  People  ex  rel.  Kelly  v. 
Brooklun,  77  N.  Y.  503,  33  Am.  Rep.  659; 
State  V.  Parkhurst,  9  N.  J.  L.  448,  Appx.; 
State  ex  rel,  Clatoson  v.  Thompson,  20  N.  J. 
L.  689;  Atiy.  Gen.  ex  rel.  Moreland  v.  De- 
troit, 112  Mich.  145,  37  L.  R.  A.  211,  70  N. 
W.  450;  Mechem,  Pub.  Off.  §  330;  Throop, 
Pub.  Off.  }§  624,  631 ;  State  ex  rel.  Police 
Comrs.  V.  Pritchard,  36  N.  J.  L.  101 ;  Clark 
t.  Ennis,  45  N.  J.  L.  69;  State,  Markley, 
Prosecutor,  Y.  Cape  May  Point,  55  N.  J.  L, 
104,  25  Atl.  259;  State  ex  rel.  Mitchell  V. 
Tolan,  33  N.  J.  L.  195. 

Messrs.  Charles  D.  Thompson  and 
Richard  V.  Llndabury,  for  defendant  in 
error : 

The  prosecutor's  interest  is  such  that  he 
will  suffer  a  special  private  injury  beyond 
that  which  will  affect  him  in  common  with 
the  remainder  of  the  public. 

Tallon  Y.  Hohoken,  60  N.  J.  L.  212,  37  Atl. 
895;  Higbee  v.  Camden  rf  A.  /J.  Co.  19  N.  J. 
Eq.  376;  Bechtel  v.  Carslake,  11  N.  J.  Eq. 
500;  McDonald  y.  Newark,  42  N.  J.  Eq.  136, 
7  Atl.  8.56;  Iveson  y.  Moore,  1  Ld.  Raym. 
486;  Wilkes  v.  Hungerford  Market  Co.  2 
Bing.  N.  C.  281;  Aldrich  v.  Wetmore,  52 
Minn.  164.  63  N.  W.  1072;  Wood,  Nuisances, 

I  840,  p.  1275;  Crooke  y.  Anderson,  23  Hun, 
266;  Stetson  y.  Faxon,  19  Pick.  147,  31  Am. 
Dec.  123;  Frink  y.  Laiorence,  20  Conn.  117, 
50  Am.  Pec.  274;  Piatt  y.  Chicago,  B.  A  Q. 
R.  Co.  74  Iowa.  127,  37  N.  W.  107;  Brakken 
V.  Minneapolis  &  St.  L.  R.  Co.  29  Minn.  41, 

II  N.  W.  124;  Benton  y.  Elizabeth,  61  N.  J. 
L.  411,  39  Atl.  683,  906. 

The  injury  complained  of  directly  affects 
the  public,  and  the  prosecutor  is  one  of  that 
portion  of  the  public  most  immediately  con- 
cerned. He  has  a  standing,  therefore,  in  the 
discretion  of  the  supreme  court,  to  prosecute 
the  writ  on  this  ground  also. 

State  ex  rel.  Ferry  y.  Williams,  41  N.  J. 
L.  332 ;  State,  Middleton,  y.  Bobbins,  54  N. 
J.  L,  566.  25  Atl.  471;  State  v.  Wood,  23  N. 
J.  L.  561 ;  State  Y.  French,  24  N.  J.  L.  736. 

There  was  a  vacancy  in  the  board  of  street 
and  water  commissioners  from  the  time 
Smith  entered  the  United  States  armv,  and 
therefore  the  ordinance  was  not  lef^ally 
passed,  for  the  want  of  the  necessary  four 
Totee. 

Smith  had,  before  casting  his  vote,  ac- 
cepted an  appointment  to  public  ofRoe  with- 
in the  meaning  of  the  act  creating  the 
street  and  water  board. 

Mechem,  Pub.  Off.  §  1.  p.  1 ;  People  ex  rel. 
Throop  Y.  Langdon,  40  Mich.  673 ;  Re  Oaths 
of  Attorneys  i  Counselors,  20  Johns.  492; 
Rowland  r.  New  York,  83  N.  Y.  376;  United 
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States  Y.  Hartwell,  6  Wall.  386,  18  L.  ed. 
830;  State  ex  rel.  Clark  v.  Stanley,  66  N.  C. 
59,  8  Am.  Rep.  488 ;  Wood's  Case,  2  Cow.  29, 
note;  Uenly  v.  Lyme,  6  Bing.  91;  Ken-  v. 
Jones,  19  Ind.  351;  State  ex  rel.  Comwell  v. 
Allen,  21  Ind.  517;  State  Y.  De  Gress,  53 
Tex.  387;  Re  Martin,  60  N.  C.  (Winst.  L, 
pt.  1)  p.  153;  State  ex  rel.  McNeill  v.  Som- 
ers,  96  N.  C.  473,  2  S.  E.  161 ;  King  v.  Har- 
ris, 1  Barn.  &  Ad,  936;  Page  v.  Hardin,  8  B. 
Mon.  C48 ;  People  ex  rel.  Henry  v.  Nostrand, 
46  N.  Y.  381;  Nellis  y.  Clark,  20  Wend.  26; 
People  Y.  Hayes,  7  How,  Pr.  248. 

The  effect  of  Smith's  acceptance  of  the 
office  of  colonel  was  ipso  facto  to  vacate  his 
office  of  commissioner. 

Mechem,  Pub.  Off.  §  420;  Tiedeman,  Mun. 
Corp.  p.  133;  1  Dill.  Mun.  Corp.  p.  308; 
Stubbs  Y.  Lee,  04  Me.  195,  18  Am.  Rep.  2;")! ; 
Magie  v.  Stoddard,  25  Conn.  565,  68  Am. 
Dec.  375;  State  ex  rel.  Metcalf  v.  Ooff,  15 
R.  I.  605,  9  Atl.  226;  People  ex  rel.  Stephen 
V.  Hanifan,  96  111.  420;  State  ex  rel.  Walker 
V.  Bus,  135  Mo.  325,  33  L.  R.  A.  616,  36  S. 
W.  636;  Kerr  v.  Jones,  19  Ind.  351;  State 
ex  rel.  Corntcell  v.  Allen,  21  Ind.  516;  Peo- 
ple ex  rel.  Whiting  v.  Carrique,  2  Hill,  93 ; 
People  ex  rel.  Kelly  v.  Brooklyn,  77  N.  Y. 
503,  33  Am.  Rep.  669;  Atty.  Oen.  ex  rel. 
Moreland  v.  Detroit,  112  Mich,  145,  37  L.  R. 
A.  211,  70  N.  W.  450;  State  v.  Parkhurst, 
9  N.  J.  L.  427,.  Appx. ;  Bishop  Y.  State  ex 
rel.  Qriner,  149  Ind.  223,  39  L.  R.  A.  278,  48 
N.  E.  1038;  19  Am.  k  Eng.  Enc.  Law,  p. 
5626;  Dailey  v.  State  ex  rel.  Buffer,  8 
Blackf.  329;  Howard  v.  Shoemaker,  35  Ind. 
Ill;  People  ex  rel.  Orogan  v.  Class,  19  App. 
Div.  454,  46  N.  Y.  Supp.  672;  Louisville  v. 
Hiadon,  2  Met.  (Ky.)  526;  Relender  v. 
State  ex  rel.  Utz,  149  Ind.  283,  49  N.  E.  30. 

Smith  was  not  a  commissioner  de  facto. 
Smith's  position  in  the  board  was  precisely 
as  if  he  had  formally  resigned  on  the  18th 
of  July,  or  had  never  been  appointed. 
Such  being  the  case,  something  more  was 
necessary  to  make  him  a  de  facto  commis- 
sioner than  mere  attendance  when  away  on 
furlough,  at  five  out  of  sixteen  meetings, 
and  their  voting  under  public  protest. 

Wilcox  V.  Smith,  5  Wend.  231,  21  Am. 
Dec.  213;  Hussey  v.  Smith,  99  U.  S.  20,  25 
L.  ed.  314:  People  v.  Cook,  8  N.  Y.  67,  69 
Am.  Dec.  451 ;  /State  v.  Newhouse,  29  La. 
Ann.  824 ;  Biencourt  v.  Parker,  27  Tex.  558 ; 
Howard  v.  Shoemaker,  35  Ind.  111. 

Even  if  the  acts  of  Smith  could  be  upheld 
in  favor  of  the  public  and  third  persons  gen- 
erally as  those  of  a  de  facto  officer  they 
could  not  be  upheld  in  this  case,  for  the  rea- 
son that  the  rule  only  supports  such  acts  as 
affect  the  public  and  innocent  third  persons 
dealing  with  public  officers  in  good  faith. 

Mechem,  Pub.  Off.  IT  328;  8  Am.  &  Eng. 
Enc.  Law,  2d  ed.  pp.  820,  821 ;  King  v.  Bed- 
ford Level,  6  East,  356;  Knowles  v.  Luce, 
F.  Moore,  109:  St.  Luke's  Church  y. 
Mathews,  4  Desauss.  Eq.  578,  6  Am.  Dec. 
610 ;  State  ex  rel.  Cosgrove  v.  Perkins,  139 
Mo.  100,  40  S.  W.  650;  Williams  v.  Boyn- 
ton,  147  N.  Y.  426,  42  N.  E.  184;  Re  Quinn, 
152  N.  Y.  89,  46  N.  E.  175;  Conway  v.  St. 
Louis,  9  Mo.  App.  488;   State  ex  rel.  Van 
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Amringe  r.  Taylor,  108  N.  C.  196,  12  L.  R. 
A.  202,  12  S.  E.  1036;  Dabney  v.  Hudson, 
68  Miss.  202,  8  So.  545;  State  ex  rel.  Dugan 
V.  Farrier,  47  N.  J.  L.  383,  1  Atl.  751 ;  State 
ex  rel.  Hugg  v.  Ivins,  59  N.  J.  L.  139,  36  Atl. 
685;  State  v.  Carroll,  38  Ck>nn.  449,  9  Am. 
Rep.  409. 

Ifizon,  J.,  delivered  the  opinion  of  the 
court : 

On  September  19,  1898,  the  board  of  street 
and  water  commissioners  of  Jersey  City 
passed  "An  Ordinance  Granting  to  the 
Greenville  and  Hudson  Railway  Company 
Permission  to  Cross  Communipaw  Avenue 
with  Its  Tracks  at  Grade,  and  Regulating 
Such  Crossing."  The  ordinance  was  vetoed 
by  the  mayor,  but  was  passed  again,  not- 
withstanding the  objections  of  the  mayor, 
on  the  3d  of  October,  1898.  The  defendant 
in  error,  a  resident  and  taxpayer  of  Jersey 
City,  was  allowed  a  writ  of  certiorari,  and 
a  judgment  of  the  supreme  court  was  after- 
wards obtained  setting  aside  the  ordinance, 
and  this  writ  of  error  brings  that  judgment 
before  us  for  review. 

While  numerous  reasons  are  assigned  in 
the  record,  they  all  center  around  two  propo- 
sitions. First,  whether  the  defendant  in  er- 
ror has  such  an  interest  in  the  subject-mat- 
ter of  the  'svrit  as  to  give  him  a  legal  stand- 
ing to  prosecute  it.  The  court  below  ad- 
judged that  he  had,  and  we  concur  in  the 
conclusion  reached  by  that  court,  and  find 
no  occasion  to  add  anything  to  the  reason- 
ing and  authority  by  which  it  is  supported. 
The  second  proposition  relates  to  the  valid- 
ity of  the  ordinance  itself.  It  is  contended 
that  the  board  of  street  and  water  commis- 
sioners has  no  power  to  authorize  grade 
crossings.  The  court  below  sustained  the 
right  of  the  board,  and  in  that  conclusion, 
also,  we  agree.  Such  authority  is  given  by 
1  Gen.  Stat.  pp.  471,  472,  §§  50,  61. 

But  the  ordinance  is  assailed  principally 
upon  the  ground  that  it  was  not  legally 
adopted.  The  hoard  of  street  and  wat^r 
commissioners  is  the  governing  body  of  Jer- 
sey City,  and  it  enacts  all  the  local  laws  of 
that  city  respecting  streets  and  water.  It 
consists  of  five  members,  and  the  ordinances 
passed  are  subject  to  the  mayor's  approval, 
and,  if  vetoed  by  him,  may  be  again  passed, 
notwithstanding  his  objections,  by  four 
voles  of  the  board.  1  Gen.  Stat.  p.  466.  The 
ordinance  in  question  was  adopted  at  a  reg- 
ular meeting  held  September  19,  1898,  there 
being  four  votes  for  and  one  against  it.  It 
was  vetoed  by  the  mayor  on  September  28, 
and  finally  passed,  over  his  veto,  on  the  3d 
of  October,  1898,  receiving  the  same  num- 
ber of  votes.  But  the  contention  is  that  one 
of  them  was  not  such  as  could  give  efficacy 
to  the  ordinance.  It  was  cast  by  Robert  G. 
Smith,  who  had  been  mustered  into  the 
United  States  service  as  colonel  of  the  4th 
regiment  of  New  Jersey  volunteers,  on 
July  18,  1898.  The  statute  creating  the 
board  of  street  and  water  commissioners 
provides  (1  Gen.  Stat.  p.  465)  that  "no 
such  commissioner  shall  accept  or  hold  any 
other  place  of  public  trust  or  emolument 
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within  the  elective  franchise,  nor  any  ap- 
pointment to  public  office,  unless  he  shall 
first  resign  his  said  otfice,  and  if  he  shall  so 
accept  such  other  office  without  having  re- 
signed his  office  of  such  commissioner,  upoa 
his  acceptance  of  such  place  or  appointment, 
his  office  of  commisssioner  shall  thereupon 
become  vacant."  While  there  has  not  been 
furnished  the  best  proof  that  Smith  actually 
accepted  the  office  of  colonel,  yet,  in  the  ab- 
sence of  any  rebuttal,  we  shall  hold,  as  did 
the  court  below,  that  it  is  sufficient,  and 
that  he  did  accept  such  office.  It  is  also  in- 
sisted by  the  plaintififs  in  error  that  Smith 
should  be  made  a  party  in  this  proceeding; 
but  we  think  that  where  an  action  is  insti- 
tuted, the  object  of  which  is  only  to  deter- 
mine the  validity  of  the  act  or  thing  done 
by  an  officer,  and  not  involving  his  personal 
integrity  or  want  of  good  faith,  the  officer 
himself  is  not  a  necessary  party.  No  alle- 
gation or  proof  of  bad  faith  on' the  part  of 
anyone  appears  in  the  record. 

The  question  at  issue  is  thus  narrowed 
down  to  the  efficacy  of  Smith's  vote  in  the 
adoption  of  the  ordinance.  Without  his 
vote,  it  could  not  have  been  passed  over  the 
veto,  neither  could  it  without  every  other 
vote  it  received,  and  it  is  not  strictly  accu- 
rate to  say  that  his  vote  had  any  more  po- 
tency than  any  other.  After  his  appoint- 
ment, Smith  continued  to  discharge  the  du- 
ties of  his  office  as  commissioner,  and  was 
present  and  voted  when  the  ordinance  was 
adopted,  as  the  official  minutes  show.  It 
would  therefore  be  a  pure  solecism  to  call 
the  office  vacant  at  that  time,  except  in  the 
strictly  le^al  sense  of  having  no  occupant 
with  a  de  jure  title.  The  acts  done  by  Smith 
in  respect  to  the  adoption  of  the  ordinance 
were  neither  more  nor  less  than  he  would 
have  done  had  the  4th  regiment  never  been 
organized.  It  is  therefore  manifest  that 
the  words  of  the  statute  (1  Gen.  Stat.  p. 
465)  already  quoted,  declaring  that  when 
a  commissioner  accepts  another  office  his 
former  office  shall  become  "vacant,"  cannot 
mean,  in  a  situation  like  this,  that  it  is  cor- 
poreally vacant;  for  the  person  lawfully 
elected  to  fill  it  remained  in  possession  dis- 
charging its  duties.  Mere  words  in  a  stat- 
ute cannot  alone  make  an  office  unoccupied 
which  in  fact  is  occupied.  The  legal  mean- 
ing of  the  words,  in  such  circumstances,  is 
that  the  office  has  no  occupant  who  holds  by 
a  good  title  in  law,  and  that  the  appointing 
power  may  at  once  be  exercised  to  fill  it.  or. 
if  it  is  an  elective  office,  the  people  may 
elect,  and  no  adjudication  is  required  to  de- 
clare the  vacancy,  although  the  newly  ap- 
pointed or  elected  officer  may  find  it  neces- 
sary afterwards  to  resort  to  quo  warranto 
proceedings  to  obtain  actual  possession  of 
the  office.  Under  the  old  rule  of  common 
law,  upon  accepting  another  and  incompati- 
ble office,  the  first  became  vacant,  and.  if  the 
occupant  refused  to  abandon  it,  a  writ  of  quo  . 
warranto  to  determine  the  question  of  incom- 
patibility was  the  remedy;  and  where  the 
common  law  has  been  superseded  by  stat- 
utes declaring  a  vacancy  under  like  circum- 
stances, and  the  occupant  remains,  a  simi- 
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I&r  course  must  be  pursued  to  obtain  posses- 
gion,  or  such  other  steps  as  the  facts  may 
warrant.  There  are  familiar  precedents  in 
our  own  state  which  illustrate  the  rules  here 
stated.  In  Clark  v.  Ennis,  45  N.  J.  L.  69, 
the  court  said :  "It  is  clear,  .  .  .  both 
upon  reason  and  authority,  that  a  statute  de- 
claring an  office  vacant,  for  some  act  or 
omission*  of  the  incumbent  after  he  enters 
upon  his  duties,  does  not  execute  itself." 
Also  State  ex  reU  Clawson  v.  Thompson,  20 
X.  J.  L.  689.  Also  State  ▼.  Parkhurst,  9 
X.  J.  L.  427,  Appx.,  with  a  difference  only 
in  the  attitude  of  the  parties.  The  gover- 
nor having  appointed  Parkhurst  in  Ogden's 
absence,  the  new  officer  took  possession,  and 
0<:den  became  the  prosecutor  to  regain  pos- 
session. Had  Ogden  remained,  the  title  of 
the  case  would  have  been  State  v.  Ogden, 
with  the  same  result.  The  same  practice 
prevails  in  other  states,  and  the  rule  is  clear- 
ly stated  in  State  ex  rel.  Leal  v.  JoneSf  19 
Ind.  3.>6«  81  Am.  Dec.  403,  where  it  is  said: 
"Where  it  appears,  prima  facie,  that  acts  or 
events  have  occurred  subjecting  an  office  to 
a  judicial  declaration  of  being  vacant,  the 
authority  authorized  to  fill  such  vacancy, 
supposing  the  office  to  be  vacant,  may  pro- 
ceed before  procuring  a  judicial  declaration 
of  the  vacancy,  and  appoint  or  elect,  accord- 
ini;  to  the  forms  of  law,  a  person  to  fill  such 
office;  but  if,  when  such  person  attempts  to 
taKB  possession  of  the  office,  he  is  resisted  by 
the  previous  incumbent,  he  will  be  compelled 
to  try  the  right,  and  oust  the  incumbent,  or 
fail  to  oust  him,  in  some  mode  prescribed 
by  law." 

Smith,  then,  being  in  the  office  under  color 
of  a  legal  title  ah  origine,  and  no  other  per- 
son claiming  a  right  to  it,  was  he  a  commis- 
sioner de  facto?  Lord  Ellenborough,  in 
1S05,  in  King  v.  Bedford  Level,  6  East.  356, 
said :  "An  officer  de  facto  is  one  who  has  the 
reputation  of  being  an  officer ;  he  assumes  to 
be,  and  yet  is  not.  a  good  officer  in  point  of 
law."  This  definition  has  never  been  ques- 
tioned, and  all  those  given  by  the  text  writ- 
ers since  are  little  more  than  variations  of 
this  one.  Tested  by  this  ancient  or  any 
modern  definition.  Smith  must  be  held  to 
have  been  such  an  officer  when  this  ordi- 
nance was  passed.  He  certainly  had  color 
of  title  and  reputation :  for  the  legal  voters 
of  Jersey  City  elected  him  in  the  spring  of 
1^98  a  member  of  the  board  for  the  term  of 
three  years,  and  he  duly  qualified  as  such, 
and  entered  upon  his  duties,  with  the  full 
knowledge  and  acquiescence  of  the  public. 
He  had  never  resigned,  the  board  had  not 
been  abolished,  and  his  term  had  not  ex- 
pired. It  has  been  argued,  and  the  record 
shows,  that  he  had  been  absent  from  several 
meetings  of  the  board,  but  it  cannot  be  held 
that  a  vacant  chair  in  itself  makes  a  vacant 
office.  Such  a  rule  would  work  bad  results 
in  most  of  our  legislative  or  governing  bod- 
ies. The  question  in  a  case  like  this  is  not 
whether  a  member  has  been  frequently  ab- 
sent, but  whether  he  was  present  and  Voted 
when  the  ordinance  was  adopted.  He  did 
not  assert  a  right  which  any  other  person 
claimed,  or  perform  any  official  duties  that 
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anyone  else  pretended  to  have  any  right  to 
perform  in  his  stead,  but  only  those  duties 
which  belonged  to  the  office  he  was  elected  to 
fill,  and  which  the  law  contemplated  should 
be  done,  and  the  public  expected  him  to  do 
when  they  elected  him;  for  the  law  creating 
the  board  provides  that  the  judgment  and 
wisdom  of  five  commissioners  should  deter- 
mine the  questions  that  arise  in  the  passage 
of  ordinances  concerning  the  streets.  The 
board,^  also,  recognized  his  membership.  He 
participated  in  their  proceedings.  His  name 
was  called  and  vote  recorded  in  the  adoption 
of  ordinances,  and,  if  not  present,  his  absence 
was  duly  noted  in  the  official  minutes.  With 
all  these  facts  and  circumstances  appearing 
in  the  record,  and  undisputed,  we  must  hold 
that  Smith  was  a  commissioner  de  facto. 
This  conclusion  is  in  accord,  we  think,  with 
the  decisions  in  this  state  and  elsewhere  on 
this  subject.  In  State  ex  rel.  Dugan  v.  Far^ 
rier,  47  N.  J.  L.  383,  1  Atl.  751,  Justice 
Dixon  said:  "One  who  assumes  an  office 
legally,  and  in  good  faith  remains  in  it  after 
his  title  has  ended,  is  a  de  facto  officer." 
The  same  doctrine  was  held  in  State,  FlaU" 
chcTj  Prosecutor,  v.  Camden,  66  N.  J.  L.  244, 
28  Atl.  82.  In  State  v.  Anderson,  1  N.  J.  L. 
318,  1  Am.  Dec.  207,  it  was  held  that  a  per- 
son in  the  office  of  sheriff,  although  ineligi- 
ble, was  nevertheless  sheriff  de  facto,  and 
his  official  acts  valid.  In  Clark  v.  Ennis^ 
45  N.  J.  L.  69, — ^a  case  where  the  sheriff 
failed  to  give  bond  with  sureties  as  required 
by  law,  and  yet  continued  to  discharge  the 
duties  of  the  office. — he  was  held  to  be  an  of- 
ficer de  facto,  and  his  acts  valid,  although 
the  law  expressly  declares  that,  if  any  sheriff 
shall  neglect,  refuse,  or  be  unable  to  give 
such  bond,  "the  office  shall  expire  and  be 
deemed  to  be  vacant."  In  the  Case  of  Shee- 
han,  122  Mass.  445,  23  Am.  Rep.  374,  one  Mr, 
Iiawkes,  while  holding  the  office  of  justice^ 
of  the  peace,  was  elected  to  the  state  legis- 
lature, and  had  qualified  and  entered  uf^on 
his  duties,  but  continued  to  act  as  justice, 
although  the  Constitution  of  Massachusetts 
provided  that,  upon  accepting  another  of- 
fice, that  of  justice  should  become  vacant; 
but  the  court,  by  Chief  Justice  Gray,  said: 
"If  Mr.  Hawkes,  upon  taking  his  seat  in  the- 
house  of  representatives,  ceased  to  be  a  jus- 
tice de  jure,  he  was,  by  color  of  the  commis- 
sion which  he  still  assumed  to  hold  and  act 
under  having  the  usual  signs  of  judicial  of- 
fice,— sitting  in  the  court,  using  its  seal,  and 
attended  by  his  clerk. — and,  no  other  person 
having  been  appointed  in  his  stead,  a  justice 
of  the  peace  de  facto."  Decisions  of  like 
import  may  be  found  in  every  state. 

Smith  beinff  a  commissioner  de  facto  when 
he  voted  for  the  ordinance,  it  must,  upon  the 
application  of  well-settled  legal  principles, 
be  held  valid  and  effective  as  to  the  rights  of 
the  public  and  third  persons.  In  State  ex 
rel.  Mitchell  v.  Tolan,  33  N.  J.  L.  195, 
Justice  Depue  said:  "Premising  that  an  of- 
ficer de  facto  is  one  who  exercises  the  duties 
of  an  office  under  a  color  of  right,  by  virtue 
of  an  appointment  or  election  to  that  office, 
as  distinguished  on  the  one  hand  from  a 
mere  usurper  of  an  office,  and  on  the  other 
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from  an  officer  de  jure,  the  acts  of  an  officer 
-de  facto  are  valid,  as  far  as  the  rights  of  the 
public  or  third  persons  are  concerned."  In 
Woodside  v.  Wagg,  71  Me.  207,  it  was  held 
that  a  person  exercising  the  functions  of  a 
valid  public  office  by  color  of  right  will  be 
deemed  to  be  an  officer  de  facto y  and  his  acts 
will  protect  third  persons,  although  he  has 
legally  forfeited  his  office  by  the  acceptance 
•of  an  incompatible  one.  In  State  ▼.  Carroll, 
38  Conn.  449,  it  was  said:  "The  de  facto 
-doctrine  was  introduced  into  the  law  as  a 
matter  of  policy  and  necessity,  to  protect 
the  interests  of  the  public  and  of  individuals, 
where  those  interests  were  involved  in  the 
official  acts  of  persons  exercising  the  duties 
of  an  office  without  being  lawful  officers.  It 
was  seen,  as  said  in  Knowlea  v.  Luce,  F. 
Moore,  109,  that  the  public  could  not  reason- 
ably be  compelled  to  inquire  into  the  title  of 
an  officer,  nor  be  compelled  to  show  a  title, 
and  these  became  settled  principles  in  the 
law."  In  Wilcox  v.  Bmith,  5  Wend.  232,  21 
Am.  Dec.  213,  the  court  said:  "The  princi- 
ple is  well  settled  that  the  acts  of  officers  de 
facto  are  as  valid  and  effectual  when  they 
concern  the  public  or  the  rights  of  third 
persons  as  though  they  were  officers  de  jure. 
The  affairs  of  society  could  not  be  carried  on 
upon  any  other  principle."  In  Petersilea 
V.  Stone,  119  Mass.  465,  20  Am.  Rep.  335, 
Justice  Devens  said:  "Third  persons,  from 
the  nature  of  the  case,  cannot  always  inves- 
tigate the  right  of  one  assuming  to  hold  an 
important  office,  even  as  far  a§  to  see  that  he 
has  color  of  title  to  it  by  virtue  of  some  ap- 
pointment or  election,  if  they  see  him  pub- 
licly exercising  its  authority,  if  they  ascer- 
tain that  this  is  generally  acquiesced  in, 
they  are  entitled  to  treat  him  as  such  of- 
ficer, and.  if  they  employ  him  as  such,  should 
not  be  subject  to  the  danger  of  having  his 
acts  collaterally  called  in  question." 

But  this  legal  protection  is  not  afforded 
wh?re  the  defects  in  the  title  of  the  officer 
are  notorious,  and  such  as  to  make  those  re- 
lying on  his  acts  chargeable  with  such  knowl- 
edge. What,  then,  may  be  considered  no- 
tice sufficient  to  warn  third  persons  and  the 
public?  The  expiration  of  the  term  of  an 
officer,  and  the  appointment  or  election  and 
-qualification  of  his  successor;  the  resigna- 
tion of  a  public  officer;  the  abolition  of  the 
office  itself  by  an  act  of  the  legislature;  the 
refusal  of  the  board  or  legislative  body  of 
which  the  officer  is  a  member  to  recognize 
him;  or  the  judgment  of  a  court  against 
the  title  of  the  officer, — are  such  facts  as 
third  persons  and  the  public  arc,  as  a  gen- 
eral rule,  required  to  take  notice  of.  But 
in  this  case  none  of  these  facts  existed,  but 
just  the  contrary  were  known  to  every  citi- 
zen of  Jersey  City.  AH  knew  that  Smith 
had  been  legally  elected;  that  he  had  not 
resigned;  that  his  term  had  not  expired; 
that  no  court  had  questioned  his  right  to 
serve;  that  no  one  claimed  a  right  to  his 
seat ;  that  the  board  had  not  been  abolished : 
that  the  members  recognized  him  as  one  of 
their  number;  and  that  he  took  part  in  their 
proceedings.  All  of  these  things  were 
enough  to  confirm  the  belief  of  third  per- 
48  L.  R.  A. 


sons  and  the  public  in  Smith's  right  to  serve 
them.  If  it  was  publicly  known  that  ha 
was  colonel  of  the  4th  regiment,  it  was  quit« 
as  publicly  known  on  the  3d  of  October, 
when  the  ordinance  was  adopted,  that  the 
war  with  Spain  had  ended,  and  only  the 
terms  of  a  formal  treaty  of  peace  were  be- 
ing considered.  Whether  he  had  in  fact  ac- 
cepted the  office  of  colonel,  and  ^hat  the 
nice  distinctions  are  between  de  jure  and  de 
facto  officers^  they  oould  not  be  expected  to 
know,  nor  were  they  bound  to  know,  before 
accepting  the  benefits  of  any  ordinance  he 
might  by  his  vote  assist  in  passing.  An- 
other significant  proof  of  the  general  ac- 
quiescence of  the  public  in  Smith's  exercise 
of  the  office  appears  in  the  fact  that  the 
mayor  of  the  city,  whose  veto,  as  printed  in 
the  record,  manifests  great  hostility  to  the 
ordinance,  well  knew  that  the  four  votes 
that  first  passed  it  could  pass  it  over  his 
veto,  and  who  had  the  power  to  fill  a  vacancy 
in  the  board,  if  he  believed  that  any  existed, 
had  failed  to  make  any  attempt  to  appoint 
a  successor,  although  he  had  been  mustered 
into  service  in  July.  The  mayor,  as  the 
chief  representative  of  the  public,  had,  so 
far  as  the  record  shows,  acquiesced  in  his 
exercise  of  the  office,  and  in  his  veto  message 
does  not  claim  that  any  illegal  vote  was  cast 
for  the  ordinance.  We  find  nothing  to  off- 
set all  this  public  reputation  of  Smith's 
right  to  the  office,  except  a  notice  by  ihe 
attorneys  of  the  prosecutor  of  an  intention 
to  apply  for  an  alternative  writ  of  manda- 
mus to  compel  the  mayor  of  Jersey  City  to 
appoint  someone  as  commissioner  in  Smith's 
place.  By  its  terms,  it  only  contemplated 
hiture  action,  and,  when  allowed,  the  hear- 
ing was  fixed  for  the  17th  of  October,  four- 
teen days  after  the  adoption  of  the  ordi- 
nance. This  notice  was  served  upon  tie 
mayor,  and  also  upon  the  clerk  of  the 
board  of  commissioners.  In  any  event,  it 
was  not  notice  to  third  persons  and  the  pub- 
lic, and,  if  they  heard  of  it  at  all,  they 
would  only  know  that  some  disputes  had 
arisen  as  to  Smith's  title  which  might  be- 
come the  subject  of  future,  and  perhaps 
tedious,  litigation,  the  result  of  which  they 
could  not  anticipate.  The  board  itself 
could  not  be  required  to  stop  business  upon 
receipt  of  such  a  notice.  It  cannot  be  held 
that  when  a  public  legislative  or  goveminir 
body,  about  to  act  upon  some  important 
measure,  receives  a  notice  from  the  attorney 
of  some  person  who  is  opposed  to  it  that  he 
intends  to  begin  an  action  which,  in  its 
final  result,  may  deprive  a  member  of  his 
seat,  all  further  proceedings  must  be  post- 
poned until  that  suit  is  ended.  Congress 
does  not  stop  business  until  all  its  contested 
seats  are  settled,  nor  does  any  other  legisla- 
tive body.  There  are  no  facts  in  this  case 
to  justify  us  in  relaxing  the  wise  and 
ancient  rule,  so  deeply  rooted  in  public 
policy,  that  the  acts  of  de  facto  officers,  hold- 
ing under  color  of  a  title  originally  lawfu!. 
when  acting  in  good  faith,  will  protect  third 
persons  and  the  public  in  their  dealinirs 
with  them,  whether  serving  alone  or  as  mem- 
bers of  a  governing  or  legislative  body. 
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The  ordinance  in  question  is  one  of  inter- 
est to  all  of  the  people  of  Jersey  City,  and 
they  are  the  public  whose  rights  are  affected 
by  its  validity.  The  third  persons  whose 
rights  are  involved  are  the  more  than  400 
residents  and  taxpayers  in  the  neighborhood 
where  it  is  to  go  into  effect,  who  petitioned 
the  board  to  pass  it,  claiming  that  it  will  be 
of  benefit  to  them;  and  another  third  party, 
corpoiate,  is  the  railway  company,  to  which 
the  riglii  Is  granted  to  lay  the  tracks  that 
will,  it  is  allied,  greatly  add  to  the  oonven- 
ience  of  a  system  of  public  traffic  extending 
from  Communipaw  Cove  to  the  Great  Lakes. 

The  learned  counsel  for  the  prosecutor 
hare  invited  our  attention  to  many  cases, 
but  we  fail  to  discover  their  applicability  to 
the  facts  in  the  record  before  us.  There  can 
be  no  difference  of  opinion  as  to  all  such  as 
bold  that,  when  a  person  filling  one  office  ac- 
cepts another  and  incompatible  one,  his  de 
jure  title  to  the  first  ceases,  and  his  success- 


or may  at  once  be  appointed  or  elected;  or 
that  the  acts  of  an  officer  whose  term  haa 
ended,  and  his  successor  has  qualified  and 
taken  possession  in  his  stead,  are  void;  or 
that  the  official  acts  of  a  city  council,  done 
after  the  term  for  which  it  was  elected  has 
expired,  are  illegal ;  also  the  acts  of  a  board 
after  it  has  been  abolished  by  the  legisla- 
ture; or  that  the  acts  of  one  who  has  not, 
and  never  had,  any  color  of  title  to  the  of- 
fice are  void.  But  this  case  rests  entirely 
upon  the  question  whether  Smith,  when  he 
voted  for  the  ordinance  in  dispute,  was  a 
commissioner  de  facto,  and  his  acts,  therefore, 
valid,  as  far  as  the  rights  of  third  parties 
and  the  public  are  concerned.  We  hold  that 
he  was  such  an  officer,  and  that  the  ordi- 
nance is  valid. 

This  conclusion  results  in  a  reversal  of 
the  judgment  of  the  Supreme  Court  setting 
aside  the  ordinance. 


NKW  MEXICO  SUPREME  COURT. 


Re  B.  G.  WILSON. 


( N.  M., 


.) 


«1.    A    territorial    statute    wbleb    Im- 
poses   a    license   fee   as   a   eonditlon 

upon  which  coal  oil  may  be  sold  in  the  ter- 
ritory la  unconstitutional  and  void  In  so  far 
as  It  applies  to  sales  In  original  packages 
by  the  importer  of  coal  oil  produced  and  re- 
fined without  the  territory. 
2.  Section  2  of  the  act  of  the  territo- 
rial leffislatare  approved  March  15,  1899 
(Sees.  Laws  1899,  p.  101),  construed  to  ap- 
ply to  Males  of  coal  oil  In  the  territory  in 
orlglxuil  packages  by  the  Importer,  and  held 
to  be,  to  that  extent,  unconstitutional  and 
Toid. 

(January  29,  1900.) 

A  PPLICATIOX  for  a  writ  of  habeas  oor- 
-x  pus  to  procure  the  release  of  petitioner 
from  custody  to  which  he  had  been  commit- 
ted for  alleged  violation  of  a  statute  forbid- 
ding the  sale  of  coal  oil  without  a  license. 
Petitioner  discharged. 

i^tatement  by  Parker,  J. ; 

By  an  act  approved  March  15,  1899,  the 
territorial  legislature  attempted  to  tax  the 
sale  of  coal  oil  and  its  products;  the  perti- 
nent provisions  of  said  act  being  as  follows: 

"Sec  2.  No  corporation,  either  foreign  or 

'Headnotes  by  Paskhr,  J. 


domestic,  engaged  in  the  business  of  produc- 
ing or  refining  petroleum  or  coal  oil,  or  the 
products  thereof,  for  illuminating  purpos- 
es, shall  have  the  right  to  sell  said  commodi- 
ties within  the  territory  of  New  Mexico,  un- 
til a  license  has  been  issued  by  said  terri- 
torial commerce  commission  [provided  for 
in  S  1  of  the  act],  authorizing  such  corpo- 
ration to  engage  in  the  business  of  selling 
and  disposing  of  such  products.  No  such 
license  shall  be  issued  in  case  of  any  foreign 
corporation  until  it  shall  have  complied 
with  the  laws  of  the  territory  of  New  Mexi- 
co, authorizing  it  to  do  business  in  the  ter- 
ritory, and  then  only  upon  written  applica- 
tion therefor.  For  such  license  every  such 
corporation  shall  pay  the  sum  of  five  hun- 
dred dollars,  to  be  paid .     If  any  such 

corporation  shall  attempt  to  do  business  in 
this  territory  without  having  obtained  such 
license,  or,  if  having  obtained  the  same, 
shall  attempt  to  do  business  after  revoca- 
tion thereof,  it  and  its  agents  shall  be 
deemed  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof  shall  be  fined  in  any  sum 
not  exceeding  five  thousand  dollars,  or,  in 
case  of  a  natural  person,  imprisoned  for  a 
period  not  to  exceed  two  years  in  the  terri- 
torial penitentiary,  or  by  both  such  fine  and 
imprisonment." 

"Sec.  5.  All  corporations,  copartnerships, 
or  persons  who  purchase  and  sell  more  than 
three  thousand  dollars  in  value  of  such  com- 


NoTK. — As  to  state  tax  or  license  laws  as  af- 
fecting Interstate  commerce,  see  Rothermel  v. 
Meyerle  (Pa.)  9  L.  R.  A.  366,  and  note;  Ameri- 
can Fertilizing  Co.  v.  North  Carolina  Bd.  of 
Agrl.  (C.  C.  E.  D.  N.  C.)  11  L.  R.  A,  179.  and 
note;  Re  Spain  (C.  C.  E.  D.  N.  C.)  14  L.  R.  A. 
97,  and  note;  Com.  v.  Harmel  (Pa.)  27  L.  R, 
A.  3S8;  South  Bend  ▼.  Martin  (Ind.)  29  L.  R. 
A.  531 ;  State  v.  Gorham  (N.  C.)  25  L.  R.  A. 
$10:  State  v.  Wbeelock  (Iowa)  30  L.  R.  A. 
429;  Com.  r.  Myers  (Va.)  31  L.  R.  A.  379; 
48  L.  R-  A.  27 


Carrollton  v.  Bnzzette  (111.)  51  L.  R.  A.  ,'S22 ; 
State  V.  Scott  (Tenn.)  36  L.  R.  A.  461 :  State 
V.  Coop  (S.  C.)  41  L.  R.  A.  601 ;  Laurens  ▼.  El- 
more (S.  C.)  45  L.  R.  A.  249:  and  Adklns  v. 
Richmond  (Va.)   47  L.  R.  A.  583. 

The  cases  In  Titusvllle  v.  Brennan  (Pa.)  14 
L.  R.  A.  100,  were  reversed  by  the  Supreme 
Court  of  the  United  States  In  Brennan  v. 
Titusvllle,  153  U.  S.  289,  38  L.  ed.  719.  4  In- 
ters. Com.  Rep.  658,  14  Sup.  Ct.  Rep.  829. 
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modities  per  annum,  estimated  at  the  mar- 
ket price  thereof,  shall  be  deemed  wholesale 
dealers,  and  all  others  shall  be  deemed  re- 
tail dealers.  Said  commission  shall  charge 
for  a  wholesale  license  the  sum  of  twenty- 
Ave  dollars,  and  for  retail  license  the  sum 
of  one  dollar.  The  corporations  mentioned 
in  sections  two  and  three  of  this  act  shall  be 
deemed  producers  and  refiners,  and  any  cor- 
poration, whether  actually  engaged  in  pro- 
ducing and  refining  said  commodities  or  en- 
gaged in  the  distribution  of  said  commodi' 
ties  as  the  agent  under  any  contract  or  ar- 
rangement with  the  actual  producer  and  re- 
finer thereof,  shall  nevertheless  be  deemed 
such  producer  or  refiner." 

Thereafter  the  petitioner  was  charged 
with  a  violation  of  said  §  2,  and  was  by  the 
judge  of  the  second  judicial  district  com- 
mitted to  answer  said  charge,  whereupon  pe- 
titioner sued  out  a  writ  of  habeas  corpus  in 
this  court,  and  the  cause  was  heard  upon 
the  following  agreed  statement  of  facts: 
"(1)  That  the  Continental  Oil  Cwnpany  is 
a  corporation  created,  organized,  and  exist- 
ing under  the  laws  of  the  state  of  Iowa,  and 
doing  business  in  the  territory  of  New  Mex- 
ico. (2)  That  the  Continental  Oil  Com- 
pany does  not  actually  produce  or  refine 
petroleum  or  its  products,  but  is  engaged  in 
distributing  the  same.  Said  company  buys 
said  commodities  from  the  actual  producers 
and  refiners,  and  brings  a  portion  thereof 
into  the  territory  of  New  Mexico,  and  sells 
and  disposes  of  the  same  to  all  persons  de- 
siring to  purchase  from  it.  (3)  That  por- 
tions of  the  coal  oil  so  brought  into  the  ter- 
ritory of  New  Mexico  by  the  Continental  Oil 
Company  are  shinped  into  said  territory  on 
orders  received  by  it  without  said  territory, 
from  persons  residing  within  said  territory, 
in  the  original  packages  in  which  the  same  is 
put  up  by  said  Continental  Oil  Company  for 
Rale,  and  is  delivered  by  said  company  to  the 
purchaser  in  such  original  packages.  (4) 
That  other  portions  of  the  coal  oil  so 
brouffht  into  the  territory  of  New  Mexico 
by  the  Continental  Oil  Company  are  shipped 
to  the  various  points  within  the  territory 
where  the  said  company  has  established  dis- 
tributing ajL'encies.  and  is  there  stored  in  the 
tnnka  or  otherwise,  and  delivered  to  pur- 
chasers in  such  quantities  as  may  be  de- 
j«ired,  except  that  no  delivery  is  made  of  less 
than  five  i^^allons.  (5)  That  the  petitioner, 
B.  O.  WilHcm.  is  the  agent  of  the  said  Conti- 
nental Oil  Company,  and  transacts  the  busi- 
ness of  paid  company  within  the  territory  of 
N.-^w  Mexico,  as  its  ajreni.  The  said  B.  G. 
Wilson  is  a  citizen  of  the  T"''nited  States,  and 
rr^sides  in  the  territory  of  New  Mexico.  (6) 
That  the  defendant  has.  since  the  15th  day 
of  March,  1891),  continuously,  as  agent  of 
the  said  Continental  Oil  Company,  engaged 
in  the  business  of  selling  within  the  county 
of  Bernalillo,  and  territory  of  New  Mexico, 
coal  oil  produced  and  refined  and  bought 
without  the  territory  of  New  Mexico,  as  set 
forth  in  paragraphs  2,  3,  and  4  of  this  state- 
ment, and  no  license  ha«  been  issued  to.  or 
applied  for  by,  the  said  Continental  Oil 
Companr  or  the  said  B.  G.  Wilson;  nor  has 


the  said  Continental  Oil  Company  or  the 
said  B.  G.  Wilson  paid  the  fee  of  $500  for 
such  license,  as  required  by  §  2  of  an  act  en- 
titled *An  Act  Relating  to  Sales  of  Coal  Oil 
and  Its  Product*,'  approved  March  15,  1899, 
but,  on  the  contrary,  the  said  Continentdl 
Oil  Company  and  the  said  B.  G.  Wilson  have 
refused  to  apply  for  any  such  license,  and 
to  pay  the  license  fee  prescribed  by  said  act 
( 7 )  That  no  petroleum  is,  or  ever  luw  been, 
produced  or  refined  within  the  territory  of 
New  Mexico  by  any  person  or  corporation, 
and  all  coal  oil  sold  within  said  territory  is, 
and  always  has  been,  produced  and  refined 
beyond  the  limits  thereof.  (8)  That  all 
coal  oil  brought  into  the  territory  of  Nev 
Mexico  by  the  Continental  Oil  Company  for 
sale  is  inspected  by  the  territorial  coal-oil 
inspector  appointed  by  law  for  that  pur- 
pose, and  no  coal  oil  is  sold  or  offered  for 
sale  by  the  petitioner  or  by  the  Continental 
Oil  Company  except  such  as  is  suitable  for 
illuminating  pui-poses,  in  accordance  with 
the  requirements  of  the  statutes  of  said  ter- 
ritory. (9)  That  the  Continental  Oil  Com- 
pany has  fully  complied  with  the  provisions 
of  all  laws  of  the  territory  relating  to  for- 
eign corporations  doing  business  within  said 
territory  except  the  provisions  of  the  said 
act  entitled,  *An  Act  Relating  to  Sales  of 
Coal  Oil  and  Its  Products,'  approved  March 
15,  1899,  and  haa  refused  to  comply  with  the 
proWsions  of  said  last-mentioned  act  on  the 
ground  that  the  same  is  unconstitutional 
and  void." 

Mr.  Neill  B.  Field,  for  petitioner: 

The  regulation  of  the  sale  of  coal  oil  in 
the  manner  attempted  by  this  act  is  not  a 
rightful  subject  of  legislation  within  the 
meaning  of  the  acts  of  Congress  defining  ihe 
legislative  power  in  the  territories. 

Stouienburgh  v.  Hennick,  129  U.  S.  14S, 
32  L.  ed.  037,  9  Sup.  Ct  Rep.  256. 

The  power  of  Congress  under  the  Consti- 
tution to  regulate  commerce  is  exclusive  ss 
to  all  matters  not  of  purely  local  concern. 
No  state  or  territory  can,  under  any  pre- 
tense, encroach  upon  that  power. 

Thurlow  V.  Com.  5  How.  573,  12  L.  ed. 
287 :  Gihhoiis  v.  Ogden,  9  Wheat.  225,  6  L 
ed.  77;  Brown  v.  Maryland,  12  Wheat.  44f.. 
6  L.  ed.  688:  Brown  v.  Hotutton,  114  V.  S. 
630.  29  L.  ed.  260,  5  Sup.  Ct.  Rep.  10f»I: 
Walling  v.  Michigan,  116  U.  S.  446.  20  T^ 
ed.  691,  6  Sup.  Ct.  Rep.  454;  Welton  v.  .l/»>- 
sovri,  91  U.  S.  275.  23  L.  ed.  347:  Mobile 
County  V.  Kimball,  102  U.  S.  691,  26  L.  ed. 
238. 

This  law  attempts  to  lay  a  direct  burden 
on  interstate  commerce. 

Crutchrr  v.  Kentucky,  141  U.  S.  58.  35  L. 
ed.  652,  11  Sup.  Ct.  Rep.  851:  Rabbins  v. 
Shelby  County  Taxing  Dist.  120  T'.  S.  48P, 
30  L.'ed.  694,' 1  Inters.  Com.  Rep.  45,  7  Sup. 
Ct.  Rep.  592;  Pickard  v.  Pullman  South'^ 
Cor  Co.  117  U.  S.  34,  29  L.  ed.  785,  6  Sup. 
Ct.  Rep.  635;  Lyng  v.  Michigan,  135  U.  S. 
166,  34  L.  ed.  153,  3  Inters.  Com.  Rep.  U3. 
10  Sup.  Ct.  Rep.  725;  Leloup  v.  Port  of  Mo- 
bile, 127  U.  S.  640,  32  L.  ed.  311,  2  Interj- 
Com.  Rep.  134,  8  Sup.  Ct.  Rep.  1380:  Ashrr 
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V.  TtMS,  128  U.  S.  129,  32  L.  ed.  368,  2  In- 
ters. Com.  Rep.  241,  9  Sup.  Gt.  Rep.  1 ;  Nor- 
fofk  d  W.  It,  Co.  V.  Pennsylvania,  130  U.  S. 
114,  34  L.  ed.  394,  3  Inters.  Com.  Rep.  178, 
10  Sup.  Ct.  Rep.  958 ;  Stoutenburgh  v.  Hen- 
nick,  129  U.  S.  141,  32  L.  ed.  637,  9  Sup.  Ct. 
Rep.  2r>«;  McCall  v.  California,  136  U.  S. 
104.  34  L.  ed.  391,  3  Inters.  Com.  Rep.  181, 
10  Sup.  Ct,  Rep.  881 ;  State  Freight  Tax 
Ca-'ie,  15  Wall.  232,  suh  nom.  Philadelphia  d 
R.  R.  Co.  V.  Pennsylvania,  21  L.  ed.  146; 
Henderson  v.  Aetc  York,  92  U.  S.  259,  23  L. 
fd.  543 ;  Cook  v.  Pennsylvania,  97  U.  S.  666, 
24  L.  ed.  1015;  Wabash,  St,  L.  d  P,  R,  Co. 
T.  Illinois,  118  U.  S.  557,  30  L.  ed.  244,  1  In- 
teis.  Com.  Rep.  31,  7  Sup.  Ct.  Rep.  4. 

This  law  necessarily  discriminates  against 
tlie  introduction  and  sale  within  this  terri- 
tory of  a  product  of  other  states. 

Collins  V.  yew  Hampshire,  171  U.  S.  32, 
43  L.  ed.  61,  18  Sup.  Ct.  Rep.  768;  Minne- 
^■ota  Y.  Barber,  136  U,  S.  320,  34  L.  ed.  458, 
3  Inters.  Com.  Rep.  185,  10  Sup.  Ct  Rep. 
sr,2:  Weltou  v.  Missouri,  91  U.  S.  275,  23 
L.  ed.  317;  Walling  v.  Michigan,  110  U.  S. 
446,  20  L.  ed.  6ftl.  6  Sup.  Ct.  Rep.  454;  Han- 
mbal  rf  St.  J.  R.  Co.  V.  Husen,  95  U.  S.  465, 
24  L.  ed.  527 ;  Vance  v.  W.  A.  Vandcrcook 
ro.  170  U.  S.  438,  42  L.  ed.  1100,  18  Sup.  Ct. 
Rt'p.  674. 

rhis  case  involves  only  incidentally,  if  at 
all.  the  power  of  the  legislature  to  prescribe 
the  terms  upon  which  a  foreign  corporation 
may  do  business  in  the  territory. 

Hf>of'€r  V.  California.  155  U.  S.  652,  39  L. 
^.  20R.  5  Inters.  Com.  Rep.  610,  15  Sup.  Ct. 
Kep.  207 :  Western  U.  Telcg.  Co.  v.  Texas,  105 
U.  S.  460,  26  L.  ed.  1067 ;  Gloucester  Ferry 
Co.  V.  Pennsylvania,  114  U.  S.  196,  29  L. 
«i.  158.  1  Inters.  Com.  Rep.  382,  5  Sup.  Ct. 
Rep.  826;  Philadelphia  d  S.  S.  S.  Co.  v. 
PM^nsylvania,  122  U.  S.  326,  30  L.  ed.  1200, 
1  Inters.  Com.  Rep.  308,  7  Sup.  Ct.  R^p. 
1118:  McCall  ▼.  California,  136  U.  S.  104,  34 
L.  ed.  391.  3  Inters.  Com.  Rep.  181,  10  Sup. 
Ct.  Rep.  881 ;  Norfolk  d  W.  R.  Co.  v.  Penn- 
sulrania,  136  U,  S.  114,  34  L.  ed.  394,  3  In- 
ters. Com.  Rep.  178,  10  Sup.  Ct.  Rep.  958; 
R'Mins  V.  Shelby  County  Taxing  Dist.  120 
C.  S.  489,  30  L.  ed.  694,  1  Inters.  Com.  Rep. 
4.^.  7  Sup.  Ct.  Rep.  592;  Leloup  v.  Port  of 
J/ofei7e,  127  U.  S.  640,  32  L.  ed.  311,  2  In- 
terim. Com.  Rep.  134,  8  Sup.  Ct.  Rep.  1380; 
Stoutenburgh  v.  Hennick,  129  U.  S.  141,  32 
L  ed.  637,  9  Sup.  Ct.  Rep.  256;  Ashcr  v. 
T^xns,  128  U.  S.  129,  32  L.  ed.  368,  2  Inters. 
Com.  Rep.  241,  9  Sup.  Ct.  Rep.  1;  Crutcher 
r.  Kentucky,  141  U.  S.  47,  35  L.  ed.  649,  11 
Sup.  Ct.  Rep.  Sol. 

The  8th  section  of  the  act  is  clearly  not  a 
ri;;htful  subject  of  legislation  within  the 
nieaning  of  the  congre.nsional  grant  of  legis- 
lative power  to  the  territory. 

Vuw»  V.  Illinois,  94  U.  S.  113,  24  L.  ed. 
77:  liudd  V.  yew  York,  143  IT.  S.  532,  36  L. 
ed.  2.-7I.  4  Inters.  Com.  Rep.  45.  12  Sup.  Ct. 
K<*p.  468;  Chicago,  M.  d  St.  P.  R.  Co.  v. 
Minnesota,  134  *U.  S.  456,  33  L.  ed.  980.  3 
Inters.  Com.  Rep.  209,  10  Sup.  Ct.  Rep.  462, 
702;  Smyth  v.  Ames,  169  U.  S.  466,  42  L.  ed. 
81?^.  18  Sup.  Ct.  Rep.  418;  Covington  d  L. 
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Tump.  Road  Co.  v.  Sandford,  164  U.  S.  678, 
41  L.  ed.  560,  17  Sup.  Ct.  Rep.  198. 

Mr.  Edward  !•.  BArtlett,  for  the  Terri- 
toiy:  • 

The  oommerce  clause  of  the  Constitution, 
giving  power  to  Congress  to  regulate  exclur 
sively  commerce  between  foreign  nations,  the 
several  states,  and  Indian  tribes,  and  there- 
fore prohibiting  states  from  passing  such 
laws,  does  not,  for  the  same  reason,  prohibit 
the  passage  of  such  laws  by  the  legislature 
of  a  territory,  which  is  a  creature  of  Con- 
gress and  to  which  has  been  delegated  by  that 
body  the  right  and  power  to  make  laws  upon 
all  rightful  subjects  of  legislation. 

When  Congress  has  failed  to  exercise  its 
power  and  pass  any  laws  upon  a  given  sub- 
ject, and  the  l^islature  does  so,  the  act  of 
the  legislature  of  the  territory  must  be  con* 
sidered  the  act  of  Congress  upon  the  subject, 
until  it  is  disapproveid. 

A  citizen  of  a  territory  is  not  a  citizen  of 
a  state  within  the  meaning  of  the  language 
of  the  Constitution. 

Hepburn  v.  Ellzey,  2  Cranch,  445.  2  L.  ed. 
3.32?  Hooe  v.  Jamicson,  166  U.  S.  395.  41  L. 
ed.  1049,  17  Sup.  Ct.  Rep.  596;  United 
States  ex  rel.  Champion  v.  Ames,  95  Fed. 
Rep.  4.=)3:  Stoutenburgh  v.  Hennick,  120  U. 
S.  141.  32  L.  ed.  637,  9  Sup.  Ct.  Rep.  256. 

Similar  licence  or  occupation  tax  on  the 
business  of  selling,  wherp  there  is  no  dis- 
crimination in  favor  of  domestic  products, 
has  been  frequently  upheld  by  the  Federal 
courts. 

Singer  Mfg.  Co.  v.  Wright,  33  Fed.  Rep. 
124;  State  v.  Long,  95  N.  C.  582,  59  Am. 
Rep.  265;  Osborne  v.  Mobile,  16  Wall.  481, 
21  L.  ed.  473;  Woodruff  v.  Parham,  8  Wall. 
123,  19  L.  ed.  382;  Hinson  v.  Lott,  8  Wall. 
148.  19  L.  ed.  387 ;  Welton  v.  Missouri,  91 
U.  S.  282,  23  L.  ed.  350 ;  State  v.  Richards, 
32  W.  Va.  348,  3  L.  R.  A.  705,  9  S.  E.  246 ; 
Pearson  v.  International  Distillery,  72  Iowa, 
348,  34  N.  W.  1;  11  Am.  &  Eng.  Enc.  Law, 
p.  550,  and  note. 

A  corporation  is  not  a  citizen  within  the 
meaning  of  the  Constitution,  and  the  state 
has  the  right  to  impose  reasonable  conditions 
on  it  to  do  business,  and  to  discriminate  be- 
tween our  own  citizens  and  those  corpora- 
tions which  are  not  citizens. 

Paul  V.  Vir(finia,  8  Wall.  168.  19  L.  ed. 
357;  Ward  v.^  Maryland,  12  Wall.  430,  20 
L.  ed.  452;  Cooper  Mfg.  Co.  v.  Frrquson, 
113  U.  S.  732,  28  L.  ed.  1138,  5  Sup.  Ct. 
Rep.  739;  Pembina  Consol.  Silver  Min.  d 
Mill.  Co.  V.  Pennsylvania,  125  U.  S.  181,  31 
L.  ed.  650,  2  Inters.  Com.  Rep.  24,  8  Sup.  Ct. 
Rep.  737 ;  Norfolk  d  W.  R.  Co.  v.  Pennsyl- 
vania, 136  U.  S.  118,  34  L.  ed.  396,  3  Inters. 
Com.  Rep.  178,  10  Sup.  Ct.  Rep.  958. 

This  act  is  clearly  within  the  police  pow- 
ers of  the  territory,  in  the  enlarged  sense 
in  which  that  term  is  used. 

Lake  Shore  d  M.  S.  R.  Co.  v.  Ohio,  173  U. 
S.  285,  43  L.  ed.  702,  19  Sup.  Ct.  Rep.  465; 
11  Am.  Sl  Kng.  Enc.  Law,  548:  Eria  R.  Co. 
V.  Pennsylvania,  21  Wall  492,  22  L.  ed.  595; 
25  Am.  &  Eng.  Enc.  l^aw,  484,  489 ;  Re  Rah- 
rer,  140  U.  S.  545,  sub  nom.  Wilkerson  ▼. 
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Hahrer,  35  L.  ed.  572,  11  Sup.  Ct,  Rep.  865; 
Leisy  v.  Hardin,  135  U.  S.  100,  34  L.  ed. 
128,  3  Inters.  Com.  Rep.  36,  10  Sup.  Ct  Rep. 
681;  Aiunn  v.*  Illinois,  94  U.  S.  113,  24  L 

ed.  77. 

Parker,  J.,  delivered  the  opinion  of  the 
court : 

Upon  the  foregoing  record,  this  court  dis- 
charged the  petitioner,  and  it  now  remains 
for  the  court  to  express  its  reasons  for  hold- 
ing this  statute  unconstitutional  and  void. 

The  scope  and  effect  of  the  commerce 
clause  of  the  Constitution  of  the  United 
States  has  been  a  much-mooted  question  be- 
fore the  courts,  both  state  and  Federal,  ever 
since  early  in  the  century,  and  the  number 
of  cases  involving  this  important  provision 
have  constantly  increased  down  to  the  pres- 
ent time.  Without  attempting  to  review,  or 
even  cite,  the  numerous  cases  involving  the 
question  under  consideration,  we  think  there 
are  certain  principles,  firmly  established  by 
the  Supreme  Court  of  the  United  States, 
which  are  decisive  of  this  case,  and  which 
may  be  stated  as  follows:  (1)  Commerce 
between  a  state  and  territory  is  "commerce 
among  the  several  states,"  within  the  mean- 
ing of  the  Constitution.  Stoutenhurgh  v. 
Benniok,  129  U.  S.  141,  32  L.  ed.  637,  9  Sup. 
Ct  Rep.  266.  (2)  The  right  to  conduct  in- 
terstate commerce  includes  the  right  to  sell 
in  original  packages  the  goods  which  are  the 
subject  of  such  commerce,  free  from  state 
regulations.  Oibhona  v.  Ogden,  9  Wheat.  1, 
6  L.  ed.  23;  Broton  v.  Maryland,  12  Wheat. 
419,  6  L.  ed.  678;  Leisy  v.  Bardin,  135  U.  S. 
100,  34  L.  ed.  128,  3  Inters.  Com.  Rep.  36. 
10  Sup.  Ct.  Rep.  681;  Schollenherger  v. 
Pennsylvania,  171  U.  S.  1,  43  L.  ed.  49,  18 
Sup.  Ct.  Rep.  757.  (3)  A  state  statute  im- 
posing a  license  tax  upon  the  conduct  of  in- 
terstate commerce  is  a  regulation  of  such 
commerce  and  invalid.  Leloup  v.  Port  of 
Mobile,  127  U.  S.  640,  32  L.  ed.  311,  2  Inters. 
Com.  Rep.  134,  8  Sup.  Ct.  Rep.  1380;  Lyng 
V.  Michigan,  135  U.  S.  161,  34  L.  ed.  150,  3 
Inters.  Com.  Rep.  143,  10  Sup.  Ct.  Rep.  725: 
Crutcher  v.  Kentucky,  141  U.  S.  47,  35  L. 
ed.  649,  11  Sup.  Ct  Rep.  851.  (4)  A  license 
may  not  be  demanded  of  a  foreign  corpora- 
tion or  person  engaged  in  interstate  com- 
merce for  the  privilege  of  conducting  the 
same,  nor  may  the  same  be  prohibited  not- 
withstanding a  like  tax  may  be  exacted  for 
domestic  business  covering  the  same  arti- 
cles, and  notwithstanding  such  domestic 
business  may  be  prohibited.  Crutcher  v. 
Kentucky,  141  U.  S.  47,  35  L.  ed.  649,  11 
Sup.  Ct.  Rep.  851;  Schollenherger  v.  Penn- 
sylvania, 171  U.  S.  1,  43  L.  ed.  49,  18  Sup. 
Ct.  Rep.  757;  Powell  v.  Pennsylvania,  127 
U.  S.  678,  32  L.  ed.  253,  8  Sup.  Ct  Rep.  992, 
1257;  Mugler  v.  Kansas,  123  U.  S.  623,  31 
L.  ed.  205,  8  Sup.  Ct  Rep.  273.  (5)  A  state 
may  tax  or  license  a  business  wholly  within 
the  state,  notwithstanding  the  person  or  cor- 
poration engaged  in  such  business  may  also 
D€,  either  incidentally  or  prinoipally,  en- 
gaged in  interstate  business,  so  long  as  the 
license  or  tax  does  not  rofer  to,  and  is  not 
imposed  upon,  the  business  which  is  inter* 
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state.  Osborne  v.  Florida,  164  U.  8.  650,  41 
L.  ed.  586,  17  Sup.  Ct  Rep.  214.  (6)  But 
where  a  license  tax  is  laid '  generally  upon 
the  conduct  of  business  in  all  forms,  and 
without  distinction  as  to  whether  it  is  in- 
terstate or  local,  and  where  the  tax  which  is 
laid  upon  local  business  cannot  be  separated 
from  that  which  is  on  interstate  business, 
the  whole  tax  is  in  contravention  of  the  Con- 
stitution, and  void.  Crutcher  v.  Kentucky, 
141  U.  S.  47,  35  L.  ed.  649,  11  Sup.  Ct.  Rep. 
851;  Western  U.  Teleg,  Co.  v.  Alabama 
State  Bd.  of  Assessment,  132  U.  S.  473,  33 
L.  ed.  409,  2  Inters.  Com.  Rep.  726,  10  Sup. 
Ct  Rep.  161;  Rattei-man  v.  Western  V, 
Teleg.  Co.  127  U.  S.  411,  32  L.  ed.  229;  2  In- 
ters.  Com.  Rep.  59,  8  Sup.  Ct  Rep.  1127; 
Leloup  V.  Port  of  Mobile,  127  U.  S.  640,  e47, 
32  L.  ed.  311,  314,  2  Inters.  Com.  Rep.  134. 
8  Sup.  Ct  Rep.  1380;  Osborne  v.  Florida, 
164  U.  S.  650,  655,  41  L.  ed.  686,  587,  17 
Sup.  Ct  Rep.  214. 

Applying  the  foregoing  principles  to  the 
facts  in  this  case,  it  seems  clear  that  f  2  of 
the  act  of  the  territorial  legislature  under 
consideration  is  in  contravention  of  the  pro- 
visions of  the  Constitution,  and  void,  so  far 
as  it  applies  to  the  business  of  the  petition- 
er as  agent  of  the  Continental  Oil  Company. 
The  petitioner,  as  such  agent,  is  engaged  in 
the  business  of  buying  coal  oil,  from  tlie 
producers  thereof,  without  the  territorj. 
and  shipping  the  same  into  the  territory  for 
distribution  and  sale.  Coal  oil  is  a  recog- 
nized article  of  commerce,  and,  as  such,  en- 
titled to  the  protection  of  the  commerce  ; 
clause  of  the  Constitution.  The  sales  of  the 
petitioner  are  largely  in  original  packasre*. 
and,  as  such,  not  subject  to  a  license  tax.  It 
is  true  that  the  act  provides  for  a  like  li- 
cense for  the  sale  of  oil  produced  within  the 
territory,  but  this  fact  does  not  take  the 
business  of  the  petitioner,  which  is  inter- 
state, out  of  the  protection  of  the  Constitu- 
tion. It  is  to  be  further  observed  that  none 
of  the  exceptions,  such  as  the  right  of  in- 
spection, the  right  to  r^ulate  sale  in  a  par- 
ticular way,  as  by  auctioneers,  peddlers,  or 
hawkers,  or  the  right  to  regulate  sales  of  in- 
toxicating liquors  under  the  Wilson  act  ('28 
Stat  at  L.  509) ,  or  the  right  to  exercise  anj 
of  the  police  powers  which  are  conceded  to 
the  states,  intervene  in  this  case  to  modify 
the  principles  announced  above.  It  appearf. 
however,  that  some  portion  of  the  busine>« 
of  the  petitioner  consists  of  the  sale  of  ctxil 
oil  in  the  territory  after  the  original  packa- 
ges in  which  the  same  is  put  up  for  sale  h.ivp 
been  broken,  and  as  to  this  portion  of  hi« 
business  he  or  his  company  might  be  prop- 
erly taxed.  But  §  2  of  the  act  cannot  be  in- 
terpreted or  construed  to  apply  to  siuh 
business.  The  act  provides,  in  §  5,  for  a  li- 
cense fee  of  $26  from  all  persons  whose  sale<; 
amount  to  $3,000  per  annum,  and  who  ar* 
termed  "wholesale  dealers,"  and  a  fee  of  $1 
from  all  other  persons  who  are  termed  *' re- 
tail dealers."  It  may  be  that  the  petitionrr 
is  subject  to  the  payment  of  the  wholesale  j 
or  retail  dealer's  tax  as  prescribed  by  the 
act.  but  as  to  this  it  is  unnecessary  to  ex- 
press any  opinion.    It    is    clear,    howeTer,j 
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thftt  the  license  tax  of  $500  applies  to  some 
chsrteter  of  business  other  and  different 
from  that  of  a  wholesale  or  retail  dealer  in 
coal  oil.  There  being  no  method  furnished 
by  §  2  of  the  act  whereby  the  tax  of  $500  can 
be  apportioned  between  the  local  and  inter- 
state business  of  tlie  petitioner,  and  it  not 
being  susceptible  of  construcUon  so  as  to  ap- 


ply solely  to  If/cal  business,  the  same  must 
be  held  to  apjily  to  the  interstate  business 
of  the  petitioner,  and  to  be,  consequently, 
unconstitutional  and  void,  so  far  as  it  ap- 
plies to  the  business  in  which  the  petitioner 
is  shown  to  be  engaged. 

Mills,  Ch.  J.,  and  MoFie,  J.,  concur. 
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Richard  HUFFMRE  ei  at,  Respia., 

V. 

City  of  BROOKLYN,  Appt. 
(162  N.  Y.  584.) 

1.  The  eity  of  Brooklyn  la  tlie  proper 
partT  defendant  In  an  action  for 
damairea  caused  by  a  sewer  constructed  by 
the  town  of  Flatbush  before  the  town  was 
merged  In  the  city,  since  Laws  1894,  chap. 
356.  limiting  and  defining  the  liability  of  the 
city  for  debts  and  obligations  of  the  town, 
merely  confines  the  area  of  taxation  for  such 
debts  and  obligations  to  the  territory  which 
would  have  been  liable  but  for  Its  annexation 
to  the  city. 

1.  The  deatnaetlon  of  oyatera  by  the 
eBMtlng  of  aevrase  npon  them^  though 
the  sewer  was  constructed  by  a  city,  under 
leglslatWe  authority.  Is  as  clearly  a  taking 
of  the  property  of  the  owner  o<  the  oyster 
bed,  for  which  he  has  a  constitutional  right 
to  compensation,  as  if  there  bad  been  a  physi- 
cal remoTal  and  conversioiL  of  the  oysters. 

(May   1,   1900.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Appellate  Division  of  the  Su- 
preme Court,  Second  Department,  affirming 
a  judgment  of  a  Trial  Term  for  Kings  Goun- 
tj  in  favor  of  plaintiffs  in  an  action  brought 
to  recover  damages  for  injury  to  an  oyster 
bed  by  sewage  from  the  defendant  city. 
Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  WUllam  J.  Carr,  with  Mr.  John 
Whalen,  for  appell^Jit: 

The  statute  having  authorized  the  con- 
ttruction  of  the  sewer,  and  the  discharge  of 
it«  contents  into  the  tide  waters,  no  liability 
eould  attach  to  the  town  of  Flatbush  with- 
out proof  of  fault  either  in  the  method  of 
construction  or  the  maintenance  of  the  sewer 
built  under  such  legislative  sanction. 

Where  a  public  work  is  undertaken  under 

NoTB. — ^As  to  liability  of  city  for  negl igent 
construction  of  sewer,  see  Nashville  v.  Comer 
(Teun,)  T  L.  R.  A.  4flR,  and  note;  Seymour  v. 
Cummins  (Ind.)  6  L.  R.  A.  126.  and  note;  and 
Bnlger  v.  Eden  (Me.)   9  L.  R.  A.  206. 

As  to  liability  of  city  for  pollution  of  stream 
by  sewage,  see  Chapman  v.  Rochester  (N.  Y.) 
1  L.  R.  A.  296,  and  note. 

As  to  liability  for  disease  suffered  in  conse- 
quence of  Improper  maintenance  of  sewer  sys- 
tem, see  Hughes  v.  Auburn  (N.  Y.)  46  L.  R.  A. 
636. 

As  to  liability  for  casting  surface  water  upon 
lot  by  means  of  drain,  see  Jordan  v.  Benwood 
(W.  Va.)  36  L.  R,  A.  519,  and  footnote. 
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a  legislative  direction,  and  executed  in  a 
mode  required  by  statute,  no  liability  will 
arise  from  damages  simply  consequential  to 
the  work,  unless  negligence  be  shown. 

Roilcliff  V.  Brooklyn,  4  N.  Y.  196,  53  Am. 
Dec.  357 ;  Bellinger  v.  tfew  York  C.  R.  Co,  23 
N.  Y.  47;  Atwater  v.  Canandaigua,  124  N. 
Y.  602,  27  N.  E.  385;  Brunsunok  Oaslighi 
Co.  V.  Brunswick,  92  Me.  493,  43  Atl.  104; 
Booth  V.  Ronie,  W.  d  0.  Terminal  R.  Co.  140 
N.  Y.  267,  24  L.  R.  A.  105,  35  N.  E.  592; 
Morton  v.  Ncto  York,  140  N.  Y.  207,  22  L.  R. 
A.  241,  35  N.  E.  490;  Bill  y.  New  York,  139 
N.  Y.  495,  34  N.  E.  1090;  Cogswell  v.  New 
York,  N.  H.  d  B.  R.  R.  Co.  103  N.  Y.  21,  67 
Am.  Rep.  701,  8  N.  E.  537;  Merrifield  v. 
Worcester,  110  Mass.  216,  14  Am.  Rep.  692; 
Washburn  d  M.  Mfg.  Co.  ▼.  Worcester.  116 
Mass.  458;  Morse  v.  Worcester,  139  Mass. 
389,  2  N.  E.  694. 

The  plaintiffs  deliberately  exposed  them- 
selves unnecessarily  to  damage,  and  in  fact 
their  entire  damage  is  due  to  their  failure 
to  take  reasonable  precautions  to  avoid  the 
threatening  damage. 

They  cannot  charge  the  defendant  with 
damages  so  occaaioned. 

Hamilton  v.  McPherson,  28  N.  Y.  72,  84 
Am.  Dec.  330;  Thomas  v.  Ba/rtow,  48  N.  Y. 
193;  Dillon  v.  Anderson,  43  N.  Y.  231;  Cook 
V.  Soule,  66  N.  Y.  420;  Heater  v.  Knox,  63 
N.  Y.  561 ;  Parsons  v.  Sutton,  66  N.  Y.  92. 

Mr.  Frederick  E.  Crane,  for  respon- 
dents : 

While  an  act  of  the  legislature  authoriz- 
ing a  public  improvement  may  protect  a 
municipality  from  liability  for  consequential 
injuries,  it  does  not  protect  it  from  liabili- 
ty for  the  direct,  actual,  and  physical  tak- 
ing of  property. 

Carll  V.  Northport,  11  App.  Div.  121,  42 
N.  Y.  Supp.  670;  Magee  v.  Brooklyn,  18 
App.  Div.  22,  45  N.  Y.  Supp.  473;  Moody  v. 
Saratoga  Springs,  17  App.  Div.  207,  45  N. 
Y.  Supp.  365;  Byrnes  v.  Cohoes,  67  N.  Y. 
204 ;  Seifert  v.  Brooklyn,  101  N.  Y.  136,  54 
Am.  Rep.  664,  4  N.  E.  321 ;  Noonan  v.  AZ- 
hanv,  79  N.  Y.  470,  35  Am.  Rep.  540;  Moore 
V.  Albany,  98  N.  Y.  407 ;  Neio  York  C.  d  H. 
R.  R.  Co.  V.  Rochester,  127  N.  Y.  591,  28  N. 
E.  416;  Hay  v.  Cohoes  Co.  2  N.  Y.  159,  61 
Am.  Dec.  279. 

The  act  of  1889,  authorizing  the  town  of 
Flatbush,  through  commissioners,  to  con- 
struct the  sewer,  did  not  authorize  the  tak- 
ing or  destruction  of  private  property  or 
property  rights  without  just  compensation. 
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Morton  v.  New  York,  140  X.  Y.  207,  22  L. 
R.  A.  241,  35  N.  E.  490;  Hill  v.  Xew  York, 
139  X.  Y.  495,  34  N.  E.  1090. 

The  town  of  Flatbush  having  been  wiped 
out  of  existence,  the  city  of  Brooklyn  is  the 
proper  party  defendant. 

Dillon,  Mun.  Corp.  4th  ed.  §  186;  Arm- 
strong County  V.  Clarion  County,  66  Pa.  218, 
6  Am.  Rep.  368. 

Werner,  J.,  delivered  the  opinion  of  the 
court : 

This  action  was  brought  to  recover  dama- 
ges to  a  bed  of  oysters  planted  by  the  plain- 
tiffs in  Mill  creek,  which  is  tide  water  bor- 
dering upon  that  portion  of  the  city  of 
Brooklyn  formerly  known  as  the  town  of 
Flatlands,  Kings  county.  New  York.  These 
oysters  were  planted  under  a  permit  issued 
to  the  plaintiffs  by  the  justice  of  the  peace 
and  the  supervisor  of  said  town  of  Flat- 
lands,  pursuant  to  the  provisions  of  chapter 
734,  Laws  1868.  This  act,  in  substance, 
provides  that  any  person  who  has  been  an 
inhabitant  of  the  town  for  a  period  of  six 
months  prior  to  making  application  may 
upon  complying  with  the  provisions  of  the 
act,  acquire  the  right  to  plant  oysters  under 
the  public  waters  within  said  town,  and 
have  "the  exclusive  property  in  the  oysters 
so  planted,  and  the  exclusive  use  of  said 
oyster  beds."  Tlie  first  permit  received  by 
the  plaintiffs  was  issued  m  December,  1832. 
The  rental  or  license  fee  was  $10  a  year. 
Tin's  permit  was  renewed  from  year  to  year 
until  1892,  when  the  plaintiffs  omitted  to 
procure  a  formal  renewal  thereof,  but  con- 
tinued to  plant  and  gather  oysters  as  before. 
On  the  9th  of  February,  1893,  the  plaintiffs 
paid  $20,  which  included  the  rental  for  1892, 
and  renewed  their  permit  until  December, 
1893.  The  damage  to  plaintiffs' oyster  bed  was 
caused  by  the  discharge  of  sewage  thereon 
from  one  of  defendant's  sewers.  The  histoi-y 
of  this  sewer,  and  its  relation  to  this  contro- 
versy, is  as  follows :  By  chapter  161,  Laws 
1889,  the  legislature  authorized  the  town  of 
Flatbush  to  build  a  sewer  to  empty  into  the 
waters  of  Jamaica  Bay,  of  which  Mill  creek 
is  a  part.  This  sewer  was  constructed  so 
that  its  outlet  was  about  300  feet  from  plain- 
tiffs' oyster  bed,  and  was  first  used  in  Janu- 
ary, 1893.  Soon  after  it  was  in  operation, 
the  plaintiffs  discovered  that  their  oysters 
-were  covered  with  and  ruined  by  tar  and 
"sludge  acid;"  substances  which  were  being 
discharged  from  the  mouth  of  said  sewer. 
The  town  of  Flatbush  constructed  the  sewer 
in  question;  but  by  chapter  356,  Laws  1894, 
sai4  town  was  annexed  to  and  became  a  part 
of  the  city  of  Brooklyn,  being  designated  as 
the  Twenty-Ninth  ward  thereof.  Section  4 
of  said  act  provides  that  the  city  of  Brook- 
IjTi  shall  not  be  or  become  liable  to  pay  "any 
debt,  liability,  or  obligation  of  the  town  of 
Flatbush  .  .  .  contracted  or  incurred 
prior  to  the  time  this  act  shall  take  effect, 
.  .  .  but  the  property  in  such  town 
...  as  now  constituted  .  .  .  shall 
remain  liable  for  the  said  debts,  liabilities, 
and  obligations,  and  the  moneys  to  meet  the 
same,  principal  and  interest,  as  they  accrue, 
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shall  be  raised  by  taxation  upon  the  proper- 
ty of  said  town."  The  act  further  provides 
that  the  taxes  levied  for  these  purposes, 
when  collected  by  the  city  of  Brooklyn,  shall 
be  paid  over  to  the  county  treasurer  or  other 
proper  officers  charged  with  the  duty  of  pay- 
ing such  indebtedness,  and  exempts  the  ter- 
ritory above  described  from  certain  general 
city  taxes. 

Tlie  first  question  presented  for  our  con- 
sideration, although  not  seriously  urged  up- 
on  the  argument,    is   whether   the   city  of 
Brooklyn  is  the  proper  defendant  in  such  a 
case    as    this.     As    this    action     was    not 
brought  until   after   the   town   of   Flatbush 
had  become  merged  in  the  city  of  Brooklju. 
the  latter  is  undoubtedly  the  proper  party 
defendant  in  any  case  which  might  have  been 
brought  against  the  former  before  such  mer- 
ger.    Where  a  municipal  corporation  is  leg- 
islated out  of  existence,  and  its  territory  an- 
ne;ced  to  another,  the  latter,  unless  the  legis- 
lature otherwise  provides,  is  entitled  to  the 
property  and  liable  for  the  debt*  of  the  form- 
er.    Dillon,  Mun.  Corp.  4th  ed.  §  186.    The 
provisions  of  chapter  356,  Laws  1894.  limit- 
ing and  defining  the  liability  of  the  defend- 
ant for  debts  and  obligations  of  the  town  of 
Flatbush  prior  to  its  annexation  to  the  city 
of  Brooklyn,  were  simply  intended  to  con- 
fine the  area  of  taxation  for  such  debts  and 
obligations    to    the   territory   which    would 
have  been   liable  but  for   such   annexation. 
This  is  made  clear  by  other  provisions  of  the 
same  act  exempting  the  territory  annexed 
from  the  pajrment  of  certain  taxes  levied  for 
the  exclusive*  benefit  of  the  city  of  Brooklyn 
as  it  was  constituted  prior  to  1874.    Any 
other  construction  of  the  annexation  act  re- 
ferred to  would  leave  remediless  those  hav- 
ing lawful  claims  against  the  former  town 
of  Flatbush.     That  town  no  longer  exists. 
By  the  act  of  1894  it  became  a  part  of  the 
city  of  Brooklyn,  and  the  latter  is  now  the 
only  legal  entity  which  can  be  brought  int/> 
a  court  of  justice  upon  claims  a^inst  the 
former.     We  therefore  address  ourselves  t/» 
the  principal  question,  which  arises  upon  de- 
fendant's contention  that  it  is  not  liable  in 
any  event.     It  seeks  to  shield  itself  from  lia- 
bility herein  by  the  application  of  the  rule 
that'  in  the  construction  or  operation  of  a 
public  work  under  legislative  authority  or 
direction  a  municipal  corporation  is  not  an- 
swerable for  such  a  consequential  injury  as 
may  result  to  others  where  there  is  no  negli- 
gence in  such  construction  or  operation.  We 
recMTiize  the  controlling  force  of  this  famil- 
iar  and   now   well-settled   principle.     It   is 
founded  upon  the  transcendent  power  of  the 
legislature,     within     constitutional     limita- 
tions, to  enact  whate^r  it  may  deem  esfen- 
tial    to   the   public   welfare.     The    que<»t'.on 
which  most  frequently  arises  in  cases  where 
this  rule  is  invoked  is  whether  the  injury 
oomplained  of  is  purely  consequential,  or  is 
so  direct  as  to  amount  to  a  taking  of  prop- 
erty which  entitles  the  party  injured  to  coir- 
pensation  under  the  Constitution.     That  is 
the    precise   question   here   presented.     Tbe| 
plaintiffs  contend  that  the  casting  ef  nox- 
ious and  destructive  substances  upon  their; 
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oyster  bed  was  not  a  consequential,  but  a  di- 
rect, injury.  The  defendant  insists  that  the 
discharge  of  the  sewer  in  question  into  the 
waters  of  Mill  creek  is  simply  the  conse- 
quential result  of  obedience  to  tlie  legisla- 
tive mandate,  and  that,  In  the  absence  of 
negligence  on  the  part  of  the  municipal  au- 
thorities in  the  construction  and  operation 
of  said  sewer,  the  defendant  is  not  liable. 
Applying  the  rule  which  the  defendant  in- 
Tokes  in  all  its  force  and  breadth,  we  think 
this  case  falls  directly  within  the  constitu- 
tional inhibition  against  the  taking  of  pi'op- 
€Tly  without  compensation.  The  plaintiffs 
were  lawfully  in  possession  of  a  piece  of 
land  under  water  upon  which  they  had  plant- 
ed a  bed  of  oysters.  They  held  their  title 
under  legislative  authority,  which  was  as 
ample  and  unquestioned  as  that  under  which 
defendant's  sewer  was  constructed.  Al- 
though this  land  was  under  public  waters, 
it  was  as  much  the  private  property  of  the 
plaintifTs  as  though  it  had  been  a  tract  of 
farm  land  held  under  a  lease  from  the  town 
of  Flatlands  under  legislative  authority. 
The  act  of  the  defendant  in  pouring  its  sew- 
age upon  this  land  was  not  consequential. 
It  was  as  direct  as  though  it  had  been  dis- 
charged upon  a  piece  of  land  owned  or  rent- 
ed by  the  plaintiffs,  and  used  for  fanning 
or  gardening  purposes.  In  the  latter  case  a 
municipal  corporation  could  not  successful- 
ly defend  its  trespass  because  it  was  acting 
under  legislative  authority,  or  because  its 
sewage  had  been  carried  to  the  lands  of  the 
person  complaining  over  the  lands  of  others. 
The  fact  that  plaintiffs*  land  was  under 
public  water,  and  that  defendant's  sewage 
was  discharged  upon  it,  after  passing 
through  300  feet  of  public  water,  the  land 
under  which  was  not  in  the  possession  or 
control  of  the  plaintiffs,  does  not  differenti- 
ate this  case  in  principle  from  the  illustra- 
tive case  of  a  discharge  of  sewage  upon  sur- 
face lands.  In  either  case  the  injury  is  so 
direct  as  to  amount  to  an  invasion  of  a  pri- 
vate right,  which  no  legislative  sanction  or 
direction  can  justify  or  excuse.  These  views 
are.  we  think,  sustained  by  abundant  au- 
thority. Early  in  the  history  of  this 
court  the  distinction  was  clearly  pointed  out 
between  direct  and  consequential  injury  to 
private  lands  in  the  prosecution  of  public 
work  perfortmed  under  legislative  direction. 
The  case  of  Radcliff  v.  Brooklyn,  4  N.  Y.  205, 
53  Am.  Dec.  364,  was  one  in  which  the  plain- 
tiffs were  held  not  entitled  to  recover  for  in- 
juries to  their  lands  occasioned  by  a  chanpe 
of  grade  in  the  street  adjoining  the  same. 
None  of  their  lands  had  been  taken  or  invad- 
ed. In  speaking  of  the  rule  applicable  to 
such  cases,  Judge  Bronson  said:  "Private 
property  cannot  be  taken  for  public  use 
without  making  just  compensation  to  the 
owner,  and  a  law  which  authorizes  the  tak- 
ing without  providing  for  compensation 
must  be  unconstitutional  and  void.  But 
laws  which  authorize  the  opening  and  im- 
proving of  streets  and  highways,  or  the  con- 
struction of  other  works  of  a  public  nature, 
have  never  been  held  void,  because  they  omit- 
ted to  provide  compensation  for  those  who, 
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though  their  property  was  not  taken,  suf- 
fered indirect  or  consequential  damages." 
In  Bellinger  v.  New  York  C.  R.  Co.  23  N.  Y. 
47,  the  defendant,  under  legislative  author- 
ity, constructed  a  railroad  embankment  in 
such  a  manner  as  to  cause  a  stream  to  over- 
flow the  lands  of  the  plaintiff.  Judge  De- 
nio,  in  discussing  the  right  of  the  railroad 
company  to  do  the  act  complained  of,  said: 
"This  is,  of  course,  to  be  understood  as  lim- 
ited to  cases  in  which  the  legislature  has  the 
constitutional  power  to  act.  If,  therefore, 
a  corporation  or  an  officer  should  be  author- 
ized by  a  statute  to  take  the  property  of  in- 
dividuals foi  any  purpose,  however  public  or 
generally  beneficial,  without  compensation, 
or,  for  a  private  use,  making  compensation, 
the  pretended  authority  would  be  wholly 
void,  and,  of  course,  could  afford  no  protec- 
tion to  anyone.  But  this  limitation  has  no 
application  to  cases  where  property  is  not 
taken,  but  only  subjected  to  damages  conse- 
quential upon  some  act  done  by  the  state  or 
pursuant  to  its  authority."  In  Aticater  v. 
Canandaigua,  124  N.  Y.  002,  27  N.  E.  385, 
cited  by  defendant,  and  arising  out  of  a  state 
of  facts  similar  to  those  in  the  Bellinger 
CasCf  23  N.  Y.  47,  the  distinction  above  ad- 
verted to  was  again  recognized  by  this  court 
in  the  following  language:  "In  the  present 
case  the  action  of  the  defendants  in  the  per- 
formance of  the  work  was  confined  within 
the  limits  where  they  had  the  right  to  exe- 
cute it.  and  the  effect  upon  property  beyond 
those  bounds,  resulting  in  damages,  was  the 
consequence  of  such  performance  of  the 
work,  and  not  the  direct  act  of  its  execution 
by  them.  In  that  respect  this  case  is  dis- 
tinguishable from  that  of  St.  Peter  v.  Den- 
18071,  58  N.  Y.  416,  17  Am.  Rep.  258.  There 
the  defendant  was  held  liable  because,  by 
casting  stone  upon  the  premises,  he  commit- 
ted a  trespass;  and  the  fact  that  he  was  en- 
gaged in  the  performance  of  a  public  work, 
and  the  fragment  of  rock  was  in  the  process 
of  blasting  thrown  upon  the  land  of  another, 
was  no  justification.  Here  the  injury  to  the 
plaintiff's  premises  was  not  done  directly  by 
any  act  of  the  defendants,  but  it  was  the 
consequence  following  and  traceable  to  the 
work  ns  the  cause.  In  the  one  case  the  act 
of  the  party  was,  and  in  the  other  not,  a  di- 
rect invasion  of  the  premises  of  the  plain- 
tiff." 

But  even  more  directly  jn  point  are  A'oon- 
an  V.  Albany,  79  N.  Y.  476,  35  Am.  Rep.  540, 
and  A  fip  York  C.  d  H.  R.  R.  Co.  v.  Roches- 
ter', 127  N.  Y.  591,  28  N.  E.  416.  In  the  first 
of  these  cases  it  was  held:  "A  municipal 
corporation  has  no  greater  right  than  an  in- 
dividual to  collect,  the  surface  water  from 
its  lands  or  streets  into  an  artificial  chan- 
nel, and  discharge  it  upon  the  lands  of  an- 
other: nor  has  it  any  immunity  from  legal 
responsibility  for  creating  or  maintaining 
nuisances."  In  the  other  case  it  was  decid- 
ed that  "a  municipality  may  not  empty  iU 
sewers  upon  private  property  without  ac- 
quiring the  right  so  to  do."  The  same  doc- 
trine was  held  to  apply  in  Seifert  v.  Brook- 
lyn, 101  N.  Y.  143,  54  Am.  Rep.  669,  4  N.  E. 
324,  which  was  an  action  brought  to  recover 
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damages  alleged  to  have  been  caused  to 
plaintiff's  premises  by  defendant's  negli- 
gence in  the  construction  of  a  sewer.  There 
Chief  Judge  Ruger  stated  the  rule,  which  is 
applicable  here,  as  follows :  "It  is  a  principle 
of  the  fundamental  law  of  the  state  that 
the  property  of  individuals  cannot  be  taken 
for  public  use  except  upon  the  condition  that 
just  compensation  be  made  therefor;  and 
any  statute  conferring  power  upon  a  munici- 
pal body,  the  exercise  of  which  results  in  the 
appropriation,  destruction,  or  physical  in- 
jury of  private  property  by  such  body,  is  in- 
operative, and  ineffectual  to  protect  it  from 
liability  for  the  resultant  damages,  unless 
some  adequate  provision  is  contained  in  the 
statute  for  making  such  compensation. 
.  .  .  Where,  however,  the  acts  done  are 
of  such  a  nature  as  to  eonatitute  a  positive 
invasion  of  the  individual  rights  guaranteed 
by  the  Constitution,  legislative  sanction  is 
ineffectual  as  a  protection  to  the  persons  or 
corporation  performing  such  acts  from  re- 
sponsibility for  their  consequences."  The 
foregoing  authorities  sufficiently  illustrate 
the  underlying  principle  which  must  control 
the  decision  of  this  case.  Briefly  recapitu- 
lated, it  is  that  when,  in  the  exercise  oi  au- 
thority conferred  upon  them  by  the  legisla- 
ture, municipal  corporations  perform  acts  as 
a  result  of  which  some  indirect  or  consequen- 
tial injury  is  sustained  by  an  individual,  the 
latter  has  no  right  of  action  for  such  in- 
jury. Such  injuries  are  damnum  absque  in- 
jwia.  But  when  a  mimicipal  corporation 
takes  the  property  of  an  inaividual  it  must 
pay  for  it. 

We  have  not  lost  sight  of  defendant's  con- 
tention that  the  deposit  of  sewage  on  the 
plaintiffs'  land  was  not  a   taking  of   their 

Sroperty.  We  are  of  the  opinion  that  any 
irect  invasion  of  a  man's  land  is  a  taking 
of  his  property  within  the  meaning  of  the 
Constitution.  The  destruction  of  plaintiffs* 
oysters  by  tlie  casting  of  sewage  upon  them 
was  as  clearly  a  taking  of  their  property  as 
the  physical  removal  and  conversion  of  the 
same  would  have  been. 

The  judgment  of  the  court  below  should 
he  affirmed,  with  costs. 

Parker,  Ch.  J.,  and  Gray,  Bartlett, 
Martin,  and  Vann,  JJ.,  concur.  Cnllen, 
J.,  did  not  sit. 


Georgiana  HICKS,  Respt,, 

V. 

BRITISH  AMERICA  ASSURANCE   COM- 
PANY, Appt. 

(162  N.  Y.  284.) 

1^     Tite   rifirlits   of  one   'vrhose   property 
In  destroyed  by  lire  after  an  oral  con- 


tract to  Inaare  It,  but  before  a  policy 
therefor  is  Issued,  are  subject  to  the  proTi- 
slons  of  the  standard  policy  prescribed  by 
law,  and  he  can  recover  only  by  compliance 
with  the  conditions  required  by  such  policy, 
Including  that  as  to  furnishing  proofs  of  lo» 
within  a  specified  time. 

2.  The  value  of  property  destroyed  by 
fire  after  an  oral  contract  to  insure 
it,  but  before  the  issuance  of  a  policy  there- 
on, cannot  be  recovered  as  damages  for 
breach  of  the  agreement  to  issue  the  policy, 
where  the  failure  to  deliver  the  policy  did 
not  cause  any  damage  to  the  insured,  since 
the  oral  agreement  constituted  a  bindlu; 
contract  of  Insurance  which  could  be  en- 
forced against  the  Insurer  except  for  the 
failure  of  the  insured  to  comply  with  the 
conditions  contained  in  the  standard  policy 
of  insurance,  which  were  by  law  made  a  part 
of  the  contract. 

3.  Tlie  denial  by  a  local  insurance 
nsrent  that  any  contract  of  insurance 
has  been  made,  when  in  fact  there  ha» 
been  an  oral  agreement  to  Insure  which  is 
binding,  will  not  waive  the  condition  as  to 
proofs  of  loss  which  is  by  law  made  a  part 
of  the  contract  because  contained  in  ihe 
standard  policy  of  Insurance,  where  that  pol- 
icy also  provides  that  no  such  agent  shall 
have  power  to  waive  any  condition  thereto 
except  in  writing. 

4.  A  denial  in  an  answer  by  an  Insur- 
ance company,  of  all  alleirations  in 
the  complaint,  will  not  have  the  effect  of 
ratifying  an  unauthorized  denial  by  a  local 
agent  of  the  existence  of  any  contract  of  In- 
surance, so  as  to  waive  a  condition  as  to 
proofs  af  loss,  when  the  agent's  denial  was 
by  the  terms  of  the  policy  Ineffectual  to 
constitute  such  waiver  because  not  in  writ- 
ing. 

(Landon,   Werner,  and  Haighi,  JJ,,   disBent.} 
(March  27,  1900.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Appellate  Division  of  the  Su- 
preme Court,  Fourth  Department,  affirming 
a  judgment  of  the  Monroe  CJounty  Circuit  in 
plaintiff's  favor  in  an  action  brought  to  re- 
cover an  amount  alleged  to  be  due  under  a 
fire-insurance  contract.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Mr.  A.  H.  Sawyer,  for  appellant: 

Hobart,  the  agent  of  the  defendant,  had 
no  power  to  make  a  parol  contract  of  insur- 
ance binding  upon  defendant".  The  most 
that  he  could  do  was  to  make  a  parol  pre- 
liminary contract  to  issue  a  policy  with  the 
usual  terms  and  conditions  in  such  policy. 

Angell  v.  Hartford  F,  Ins,  Co,  59  N.  Y. 
171,  17  Am.  Rep.  322;  Ellis  v.  Albany  City 
F,  Ins.  Co,  50  N.  Y.  402,  10  Am.  Rep.  495; 
Van  Loan  v.  Farmers*  Mut.  F.  Ins.  Asso.  90 
N.  Y.  280;  Hubbell  v.  Pacific  Mut.  Ins,  Co. 
100  N.  Y.  41,  2  N.  E.  470;  lApman  r. 
Niagara  F,  Ins,  Co,  121  N.  Y.  454,  8  L.  R, 
A.  719.  24  N.  E.  699;  Karelsen  v.  Sun  Fire 


Note. — As  to  validity  of  oral  contract  of  inr 
mirance,  see  Newarlc  Mach.  Co.  v.  Kenton  Ins. 
Co.   (Ohio)   22  L.  R.  A.  768,  and  note. 

As  to  time  when  contract  of  Insurance  is  con- 
Buromatcd,  see  Harnicicell  v.  New  Yorlc  Im.  Ins. 
Co.  (N.  Y.)  2  L.  R.  A.  150;  Lorscber  v.  Su- 
preme Lodge,  K.  of  H.  (Mich.)  2  L.  R.  A.  206 ; 
48  L.  R.  A. 


Luhra  v.  Luhrs  (N.  Y.)  9  L.  R.  A.  534;  Walner 
V.  Milford  Mut.  F.  Ins.  Co.  (Mass.)  11  L.  R.  A. 
598 ;  Michigan  Pipe  Co.  v.  Michigan  F.  &  H. 
Ins.  Co.  (Mich.)  20  L.  R.  A.  277;  Dailey  ▼.  Pre- 
ferred Masonic  Mut.  Acci.  Asso.  (Mich.)  29 
L.  R.  A.  171 ;  and  New  York  L.  Ina  Co.  r. 
Babcock   (Ga.)  42  L.  R.  A.  88. 
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Office,  122  N.  Y.  545,  25  N.  E.  921 ;  De  Grove 
T.  Metropolitan  /iw.  Co.  61  N.  Y.  594,  19 
Am.  Rep.  305. 

Service  of  an  immediate  notice  of  the  loss 
in  writing,  and  of  proofs  within  sixty  ^days, 
were  oonditions  precedent  without  which  no 
recovery  could  be  had  unless  such  conditions 
were  waived. 

Quintan  ▼.  Providence  Washington  Ins. 
Co.  133  N.  Y.  356,  31  N.  E.  31 ;  Bergent  v. 
London  d  L.  d  Q.  Ins.  Co,  85  Hun,  31,  32  N. 
Y.  Supp.  694. 

Agents  of  insurance  companies  authorized 
to  issue  and  deliver  policies,  collect  premi- 
ums, etc,  have  no  power  to  waive  proofs^ of 
loss,  ^r  to  bind  the  company  in  any  manner 
in  relation  to  claims  against  said  companies 
for  losses. 

Bush  V.  Westchester  F.  Ins.  Co.  63  N.  Y. 
531;  Van  Allen  v.  Farmers'  Joint  Stock  Ins. 
Co.  64  N.  Y.  469;  Blossom  v.  Lycoming  F. 
Ins.  Co.  64  N.  Y.  162;  Quintan  v  Providence 
Washington  Ins.  Co.  133  N.  Y.  356,  31  N.  E. 
31 ;  Smith  v.  Niagara  F.  Ins.  Co.  60  Vt.  682, 
1  L.  R.  A.  216,  15  Ail.  353. 

The  fact  that  a  policy  of  insurance  con- 
taining restrictions  upon  the  authority  of 
the  agent  had  not  been  issued  to,  or  was  not 
in  the  possession  of,  the  insured,  and  that 
he  was  ignorant  of  the  conditions  contained 
therein,  does  not  relieve  him  from  the  obli- 
gation of  such  restrictions. 

Quintan  v.  Providence  Washington  Ins 
Co.  133  N.  Y.  356,  31  N.  E.  31;  De  Grove 
V.  Metropolitan  Ins.  Co.  61  N.  Y.  594,  19 
Am.  Rep.  305. 

It  cannot  be  held  that  the  authority  of  an 
agent  to  receive  proposals  for  insurance  and 
countersign  and  deliver  policies,  extends  to 
adjusting  losses,  or  waiving  the  stipulated 
proofs  of  loss,  and  binding  the  company  to 
pay  without  them. 

Bush  V.  Westchester  F.  Ins.  Co.  63  N.  Y. 
531 ;  Van  Allen  v.  Farmers*  Joint  Stock  Ins. 
Co.  64  N.  Y.  460;  Smith  v.  Niagara  F.  Ins. 
Co.  60  Vt.  082,  1  L.  R.  A.  216,  15  AU.  353; 
Quintan  v.  Providence  Washington  Ins.  Co. 
IM  N.  Y.  356,  31  N.  E.  31. 
J/r.  Jokn  A.  Barhite,  for  respondent; 
Hobart»  the  agent  of  the  defendant,  had 
authority  to  make  a  contract  to  issue  a  pol- 
Jcy,  and  such  contract  was  binding  upon  the 
defendant. 

The  contract  of  insurance  is  like  any 
other  contract,  and  governed  by  the  same 
rules;  and  if  one  party  denies  the  contract, 
or  refuses  to  perform,  the  other  may  take 
him  at  his  word,  and  bring  his  action  for 
damages. 
McMaater  t.  State,  108  N.  Y.  642,  15  N. 


Hartford  F.  Ins.  Co.  59  >f.  Y.  171,  17  Am. 
Rep.  322 ;  Van  Loan  v.  Farmers'  Mut.  F.  Ins. 
Asso.  90  N.  Y.  280;  Manchester  v.  Guardian 
Assur.  Co.  151  N.  Y.  88,  46  N.  E.  381;  Hub- 
hell  V.  Pacific  Mut.  Ins.  Co.  100  N.  Y.  41, 
2  X.  E.  470 ;  De  Grove  v.  Metropolitan  Ins. 
Co.  61  N.  Y.  594,  19  Am.  Rep.  306 ;  Ruggles 
r.  American  Cent.  Ins.  Co.  114  N.  Y.  415, 
21  N.  E.  lOdb;  Quintan  v.  Providence  Wash- 
48  L.  R.  A. 


ington  Ins.  Co.  133  N.  Y.  350,  31  N.  E.  31; 
Relief  F.  Ins.  Co.  v.  Shaw,  94  U.  S.  574,  24 
L.  ed.  291. 

A  complaint  setting  up  a  contract  to  in> 
sure  against  fire,  and  to  issue  a  policy  in  ac- 
cordance with  such  contract,  and  alleging  a 
breach  of  such  contract,  and  claiming  dam- 
ages for  the  breach,  sets  up  a  legal  cause  of 
action. 

Humphry  v.  Hartford  F.  Ins.  Co.  !$> 
Blatchf.  35,  Fed.  Cas.  No.  6,874. 

If  a  person  asks  an  individual  who  has 
authority  to  complete  a  contract,  to  com- 
plete that  contract,  and  is  met  by  a  refusal, 
must  the  person  ask  some  other  individual 
who  has  the  same  or  a  greater  authority  to 
complete  the  contract,  to  do  so,  before  an 
action  for  the  breach  can  be  maintained? 

The  agent  was  only  asked  to  do  what  he 
had  the  authority  to  do,  and  his  refusal  con- 
stituted the  breach  which  authorized  tbi» 
action  without  further  preliminaries. 

Shaw  V.  Republic  L.  Ins.  Co.  69  N.  Y. 
286;  Young  v  Hunter,  6  N.  Y.  203;  Robin- 
son V.  Frank,  107  N.  Y.  656,  14  N.  E.  413; 
Tayloe  v.  Merchants'  F.  Ins.  Co.  9  How.  390, 
13  L.  ed.  187;  May,  Ins.  §  469;  Porter,  Ins. 
Am.  notes  by  Henry  Darrach,  1889,  ^194; 
Rich^irds,  Ins.  (1892)  5  81;  Boyd  r.  Cedar 
Rapids  Ins.  Co.  70  Iowa,  326,  30  N.  W.  685; 
Grattan  v.  Metropolitan  L.  Ins.  Co.  80  N. 
Y  281,  36  Am.  Rep.  617. 

Hobart  was  the  agent  of  the  company,  and 
bad  charge  of  its  business. 

He  had  made  an  authorized  contract 
which  he  refused  to  complete;  he  had  knowl- 
edge of  all  the  facts;  notice  to  him  was  no- 
tice to  the  company;  a  demand  upon  him 
was  a  demand  upon  the  company,  and  his 
refusal  was  the  refusal  of  the  company. 

Cragie  v.  Hadley,  99  N.  Y.  131,  62  Am. 
Rep.  9,  1  N.  E.  537 ;  Post  v.  Mtna  Ins.  Co. 
43  Barb.  351;  Ellis  v.  Albany  City  F.  Ins. 
Co.  60  N.  Y.  402,  10  Am.  Rep.  495 ;  Boehen 
V.  Williamsburgh  City  Ins.  Co.  36  N.  Y.  131, 
90  Am.  Dec.  787;  Van  Schoick  v.  Niagara 
F.  Ins.  Co.  68  N.  Y.  434;  Church  v.  LaFay^ 
ette  F.  Ins.  Co.  66  N.  Y.  222. 

The  principal  must  dissent  within  a  rea- 
sonable time  after  knowledge  of  the  act  on 
the  part  of  the  agent,  or  an  assent  will  be 
presumed. 

Stilwell  ▼.  Mutual  L.  Ins.  Co.  72  N.  Y. 
385;  Hyatt  v.  Clark,  118  N.  Y.  663.  23  N. 
E.  891 ;  Southern  L.  Ins.  Co.  v.  McCain,  96 
U.  S.  84,  24  I.,  ed.  653, 

Hobart  had  the  power  to  accept  risks,  to 
agree  upon  and  settle  the  terms  of  insur- 
ance, and  to  issue  policies.  This  made  him 
a  general  agent  for  the  defendant. 

Carroll  v.  Charter  Oak  Ins.  Co.  40  Barb. 
292;  Post  v.  ^tna  Ins.  Co.  43  Barb.  351; 
Pitney  v.  Glen's  Falls  Ins.  Co.  65  N.  Y.  6; 
Ruggles  v.  American  Cent.  Ins.  Co.  114  N. 
Y.  415,  21  N.  E.  1000. 

Parker,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

We  are  agreed  that  the  verdict  of  the  jury 
establishes  that  on  the  30th  day  of  Decem- 
ber, 1893,  defendant's  agent  Hobart  had  a 
conversation  with  Col.  Hicks,  plaintiflF's  as- 
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signer,  the  legal  effect  of  which  was  to  cre- 


ate a  contract  of  present  insurance  in  the 
sum  of  $2,500  upon  property  of  Col.  Hicks, 
which  was  consumed  by  fire  two  days  later. 
The  agreement  that  the  contract  was  one  of 
present  insurance  accords  with  the  allega- 
tions   of    the    complaint,  the  theory  of  the 
counsel  as  shown  by  their  method  of  trial 
and  the  charge  of  the  court.     That  position 
Kjannot  be    attacked    from    any  source,  for 
either  that  which  was  said  operated  to  cre- 
mate a  contract  of  present  insurance,  or  else 
DO  contract  was  ever  made  binding  upon  the 
defendant.    The  evidence  tended  to  show  a 
contract  to  insure,  and  nothing  else.     It  is 
not  pretended  that  a  contract  of  any  kind 
between  these  parties  was  made  after  the 
(H>nver8ation   of    December    30th.     The  jury 
have  found  that  tlie  defendant's  agent  said 
to  Hicks,  after  a  general  discussion  on  the 
subject  of  insuring  the  property,  "You  are 
insured  from  noon  on  the  30th  day  of  Dc- 
xjember,  1893,  to  noon  of  December  30,  1894." 
The  legal  effect  of  this  answer  to  the  appli- 
cation for  insurance  made  by  Col.  Hicks  was 
to  create  a  complete,  binding  agreement  for 
insurance  for  the  period  named,  upon  which 
he  was  entitled  to  recover  for  the  damages 
sustained  by  the  fire,  had  he  made  perform- 
ance   on    his    part.     Ruggles    v.    American 
Cent.  Ins.  Co.  114  N.  Y.  415,  21  N.  E.  1000. 
This  contract  of  insurance,  although  verbal, 
•embraced   withm   it  the   provisions   of   the 
standard  policy  of  fire  insurance,  which  the 
legislature  in  its  wisdom  formulated  for  the 
protection  of  both  insured  and  insurer.     It 
is  usual  for  the  company  to  issue  a  policy  of 
insurance   evidencing   the   contract  between 
the  parties;    but    wie    policy  accomplishes 
nothing  more  than  that,  for,  when  the  con- 
tract is  entered  into  between  the  agent  and 
the  owner,  whether  the  binder  be  verbal  or 
in  writing,  it  includes  within  it  the  standard 
form  of  policy,  and  the  contract  is  a  com- 
pleted one.  Ruggles'a  Case,  114  N.  Y.  415,  21 
N.  E.  1000;  Lipman  v.  Niagara  F.  Ins.  Co. 
121  N.  Y.  454,  8  L.  R.  A.  719,  24  N.  E.  699; 
Karelsen  v.  Sun  Fire  Office,  122  N.  Y.  545, 
25  N.  E.  921 ;  Undencood  v.  Oreenwich  Ins. 
Co.  181  N.  Y.  413,  65  N.  E.  938.  In  the  three 
cases  last  cited  the  binder  had  been  reduced 
to  writing,  but  there  is  no  distinction  what- 
ever in  principle  between  those  cases  and  the 
one  at  bar,  for  in  each  there  is  a  binding 
contract  to  insure,  and  necessarily  accord- 
ing to  the  only  form  of  insurance  contract 
authorized  by  the  laws  of  this  state.     The 
law  reads  into  the  contract  the  standard  pol- 
icy, whether  it  be  referred  to  in  terms  or 
not.     In  Lipman*s  Case,  121  N.  Y.  454,  8  L. 
R.  A.  719,  24  N.  E.  699,  Judge  Andrews,  in 
speaking  of  the  construction  to  be  put  upon 
the  binding  slip,  issued  in  that  case,  said: 
"The  construction  is,  we  think,  the  same  as 
though  it  had  expressed  that  the  present  in- 
surance was  under  the  terms  of  the  usual 
policy  of  the  company  to  be  thereafter  de- 
livered."    And  in  Karelsen^s  Ca^e  the  court 
said:     "While    the    binding   slip    contained 
none  of  the  conditions  usually  found  in  in- 
surance policies,  the  contract  evidenced  by 
it  was  the  ordinary  policy  of  insurance  is- 
48  L.  R.  A. 


sued  by  the  company.     So  that»  in  any  con- 


struction of  the  contract,  it  must  be  rc^rd- 
ed  as  'though  it  had  expressed  that  the  pres- 
ent insurance  was  under  the  terms  of  the 
usual  policy  of  the  company  to  be  thereafter 
delivered.'  "  So  that  all  this  plaintiff  had  to 
do,  in  order  to  recover  in  this  action,  aside 
from  showing  a  loss  by  fire,  and  compliance 
on  her  part  with  the  condition  of  the  con- 
tract, was  to  prove  the  making  of  the  con- 
tract. This  was  accomplished  by  proving  tL^ 
conversation  between   her    assignor  and  the 
agent,  for  the  conversation  disclosed  the  sum 
for  which  the  property  was  to  be  insured, 
the  amount  of  premiums,  and  the  period  of 
insurance,  and  the  statute  provided  for  all 
of  the  other  conditions  of  the  contract  of  in- 
surance.    Neither  party  to  it  had  the  right 
to  add  to  or  take  from  the  requirements  of 
the  legislature  in  that  regard.     The  making 
of  the  contract 'the  plaintiff  proved  to  the 
satisfaction  of  the  jury,  and  she  did  not  at- 
tempt   to    prove    anything  more.     This  the 
trial  court,  as  well  as  the  counsel,  under- 
stood, and  the  case  was  tried  upon  that  the- 
ory.    It  has  been  discovered  in  this  court, 
however,  that  the  judgment  against  the  de- 
fendant cannot  be  sustained  if  this  action 
be  now  treated  in  accordance  with  the  the 
ory  that    induced    its    commencement,  and 
upon  which  it  was  tried,  namely,  that  the 
plaintiff's  assignor  made  a  valid  contract  of 
insurance  with  the  defendant,  by  virtue  of 
which  this  plaintiff,  as  assignee,  is  entitled 
to  recover  to  the  extent  provided  for  by  the 
policy  for    the    damages    sustained  by  her 
through  the  destruction  by  fire  of  the  build- 
ing insured.     The  error  which  calls  for  a  re- 
versal of  the  judgment,  if  this  be  treated  as 
an  action  on  the  contract,  lies  in  the  trial 
court's  charge  to  the  jury,  in  effect,  that,  as 
matter  of  law,  it  was  not  necessary  for  the 
insured  to  present  to  the  defendant  proofs 
of  loss  in  accordance  with  the  requirements 
of  the  standard  policy.     To  avoid  this  reanlt, 
it  is  proposed  in  the  dissenting  opinion  not 
only  to  set  at  naught  the  many  decisions  of 
this  court  holding  that  on  an  appeal  a  case 
must  be  disposed  of  upon  the  theory  upon 
which  it  was  tried  (Snider  v.  Snider,  160  X. 
Y.  151,  54  N.  E.  676;  Stephens  v.  Mendcn 
Britannia  Co.  160  N.  Y.  178,  54  N.  E,  7S1: 
People  ex  rel.  Warschauer  v.  Dalian.  159  X. 
Y.  235,  53  N.  E.  1113;  Drucker  v.  Manhat- 
tan R.   Co.    106   N.   Y.    157,   60    Am   Rep. 
437,    12    N.  E.  668;    Baird  v.    New    York, 
96  N.  Y.  567),  but  also  to  decide  that,  grow- 
ing out  of  this  contract,  the  plaintiff  had 
another  cause  of  action,  the  maintenance  of 
which  did  not  require  the  service  of  proof* 
of  loss.     Hence  it  is  claimed  that,  by  treat- 
ing the  case  as  having  been  tried  upon  that 
theory,  the  court  may  avoid  revinrsing  the 
judgment,  for  in  such  a  case  it  "would  hare 
been  unnecessary  to  charge  that  the  service 
of  proofs  of  loss  was  essential  to  recoverr. 
This  newly-discovered  cause  of  action  is  said 
to  spring  out  of  the  promise,  made  at  the 
time  the  contract  was  entered  into,  that  the 
defendant  would  deliver  to  the  insured  evi- 
dence of  the  contract  in  the  shape  of  a  policy 
of  insurance.    The  contract  waa   completed 
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at  the  moment  the  agent  said^  "You  are  in- 
sured from  noon  on  the  30tli  day  of  Decem- 
ber, 1893,  to  noon  on  the  30th  day  of  Decem- 
ber, 1894"  (Rugglea  v.  American  Cent,  Ins. 
Co.  114  N.  Y.  415,  21  N.  E.  1000)  ;  and  it  is 
agreed  by  every  member  of  this  court  that 
the  defendant  is  liable  to  the  plaintiff  on 
the  contract  thus  made  in  the  full  amount 
of  the  policy,  if  the  damage  was  sustained 
in  the  manner  referred  to  in  the  policy,  and 
plaintiff  performed  the  conditions  imposed 
upon  him  by  it. 

But  it  is  said  that  he  may  recover  either 
on  the  contract,  or,  instead,  if  he  elects,  on 
the  ground  that  the  defendant  failed  to  de- 
liver to  him  written   evidence    of    the  con- 
tract;  f.  e.,  a  policy  of  insurance.    If  the 
case  were  one  where  the  written  evidence  of 
the  contract  had  to  come  into  the  possession 
of  the  plaintiff  before  recovery  could  be  had 
thereon,  then  it  is  true  that  an  action  in 
equity  might  be  brought,  praying  for  a  de- 
livery of  the  policy  that  the  defendant  with- 
held, and  further  demanding  that,  upon  the 
poiicy  delivered  in  pursuance  of  the  decree, 
the  plaintiff   should   have   judgment  in  the 
amount  specified  in  the  policy  for  her  dam- 
ages by  fire;    and    even    then  the  plaintiff 
would  have  to  abide  by  the  terms  of  the  pol- 
icy, delivery  of  which  the  judgment  should 
decree.     But  that  is  not  this  ca«e  at  all.    To 
enable  her  to  recover,  it  was  not  necessary 
for  this  plaintiff  to  have  physical  possession 
of  the  policy  which  the  a^ent  promised  to 
^ve  her  assignor.     Ruggles's   Case,  supra. 
Her  action  was  not  founded  upon  a  policy, 
but  upon  the    contract    of    insurance  made 
upon  the  30th  day  of  December,  which,  as 
both  parties  agreed,  was  to  begin  at  noon  on 
that  day,  no  matter  when  the  policy,  which 
the  parties    intended     should     furnish   evi- 
dence of  the  oontract,  should  be  delivered. 
The  action  was  brought,  tried,  and  decided 
upon  that  theory;  and  no  one  disputes  that 
the  judgment  could  in  this  court  stand  upon 
that  theory,  had  the  trial  court  charged  the 
jury  correctly  in  relation  to  the  necessity  of 
serving     proofs    of    loss.     It    is   apparent, 
therefore,  that    the    plaintiff    sustained    no 
damage  by  reason  of  the  defendant's  failure 
to  furnish  her    assignor    with    written  evi- 
dence   of    the    contract.     Had    the  promise 
been  kept,  the  plaintiff  might  not  have  been 
obliged  to  call  her  assignor  to  prove  the  con- 
tract, thus  subjecting  him,  as  it  turned  out, 
to  be   confronted    with    impeaching    testi- 
mony; but  neither  the  plaintiff  nor  her  as- 
signor was  otherwise  damaged,  for  he  found 
no  difficulty  in  proving  a  contract  to  the  sat- 
isfact^ion  of  the  jury.     The  possession  of  the 
promised  policy,  therefore,  would  have  been 
a  convenience    possibly,    but    nothing  more. 
Plainly,   therefore,  it  is  not  true  that  the 
plaintiff  suffered  damage  in  the  amount  of 
the  contract  of  insurance  by  reason  of  the 
failure  of  the  defendant  to  deliver  a  policy 
reciting  the  terms  of  the  contract  entered 
into,  and  hence  the  judgment  cannot  be  af- 
firmed on  the  ground  that  the  plaintiff  sus- 
tained damages  in  the  sum  of  $2,600,  beJcause 
the  defendant  omitted  to  deliver  a  policy. 
Nor  do  I  think  that  a  sound  public  policy 
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would  sanction  the  creation  of  such  a  prece- 
dent even  if  a  legal  principle  could  be  found 
upon  which  to  rest  it. 

The  legislature  of  the  state  of  New  York 
has  prescribed  a  standard  form  of  policy  for 
the  protection  of  both  insurer  and  insured. 
It  contains  provisions  specially  protecting 
the  insured  from  harsh  methods  by  insur- 
ance companies.  On  the  other  hand,  it  pro- 
vides that  which  experience  has  shown  to  be 
necessary  in  order  to  protect  insurance  com- 
panies from  being  victimized  through  fraud ; 
and  among  the  conditions  which  the  legisla- 
ture, in  its  wisdom,  has  caused  to  be  incor- 
porated into  the  standard  policy  is  one  mak- 
ing it  necessary  that  the  insurer  shall  have 
immediate  notice  of  the  facts  and  circum- 
stances of  the  fire;  another,  that  within 
sixty  days  the  owner  shall  present  proofs 
of  loss,  duly  verified,  in  which  shall  be 
stated  the  circumstances  of  the  fire,  and  the 
value  of  the  property  destroyed,  and  various 
other  things  which  it  is  deemed  important 
that  insurance  companies  should  know  be- 
fore being  called  upon  to  adjust  a  loss;  still 
another  provides  that  no  local  agent  shall 
have  the  power  to  waive  any  of  these  written 
conditions,  except  by  a  writing.  It  is  un- 
necessary to  present  the  reasons  which  in- 
duced the  legislature  to  require  these  con- 
ditions precedent  to  a  recovery  upon  a  pol- 
icy of  insurance.  It  is  suflicicirt  for  our  pur- 
pose that  the  legislature  declared  that  it 
should  be  so,  and  we  should  see  to  it  that 
the  general  trend  of  our  decisions  is  towards 
the  enforcement  of  the  legislative  command, 
instead  of  its  nullification.  This  plaintiff 
had  the  right,  as  it  is  conceded  on  all  hands, 
to  recover  on  the  contract  of  insurance 
which  her  assignor  made  with  the  defend- 
ant's agent,  whether  a  *  policy  was  subse- 
quently delivered  to  him  or  not;  but,  as  the 
standard  policy  was  necessarily  a  part  of  the 
contract,  he  should  be  required  to  comply 
with  the  conditions  of  that  policy,  and  give 
notice  of  the  facts  and  circumstances  of  the 
fire,  and  present  proofs  of  loss  duly  verified. 
The  view  taken  by  some  of  my  brethren, 
however,  is  that  it  was  unnecessary  to  give 
notice  of  the  fire  and  present  proofs  of  loss 
within  sixty  days,  or  at  any  other  time,  be- 
cause, it  is  said,  such  an  action  need  not  be 
treated  as  on  a  oontract  of  insurance,  but 
on  a  contract  to  give  a  policy,  which  has  not 
been  carried  out,  and,  therefore,  prior  to  be- 
ginning suit,  which  may  be  done  at  any  time 
within  six  years  instead  of  one  year,  as  pro- 
vided in  the  standard  policy,  the  insured  has 
nothing  whatever  to  do  when  he  sustains  a 
loss  by  fire  but  lie  by  until,  as  in  this  case, 
several  months  have  passed,  or,  in  some 
other  case,  until  years  have  gone  by,  without 
giving  the  company  notice  9f  the  fire  or  any 
proofs  of  loss  whatever.  He  may  then  bring 
a  suit,  claiming  that  two  days,  or  less,  or 
more,  before  the  fire,  the  defendant's  local 
agent,  without  receiving  any  premium, 
agreed  to,  but  did  not,  issue  a  policy,  for 
which  defendant  is  liable  to  plaintiff  in  the 
amount  of  the  sum  for  which  it  was  agreed 
that  the  policy  should  issue.  If  such  a  pro- 
cedure should  be  sanctioned  by  this  court. 
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then  might  an  insurance  company  be  mulct- 
ed in  damages  without  having  had  an  oppor- 
tunity to  investigate  promptly  the  origin  of 
the  fire  and  the  value  of  the  thing  destroyed, 
and  thus  would  the  door  be  opened  wide  for 
the  perpetration  of  fraud. 

It  is  said  that,  if  the  foregoing  argument 
seems  not  to  be  defective  upon  its  mere  read- 
ing, it  is,  nevertheless,  so,  because  it  leaves 
out  of  consideration  the  decisions  of  this 
court  in  Ellis  v.  Albany  City  F,  Ins.  Co.  60 
N.  Y.  402,  10  Am.  Rep.  495;  Angell  v.  Hart- 
ford F.  Ins.  Co.  59  N.  Y.  171,  17  Am.  Rep. 
322 ;  Van  Loan  v.  Farmers'  Mut.  F.  Ins.  Asso. 
90  N.  Y.  280.  But  the  situation  which  those 
cases  were  designed  to  meet  no  longer  exists. 
During  the  period  of  time  in  which  they  and 
others  were  decided,  and  down  to  the  year 
1886,  each  insurance  company  was  at  lib- 
erty to  insert  such  provisions  in  the  policy 
of  insurance  issued  by  it  as  it  deemed  best. 
The  result  was  that  there  was  no  imiformity 
in  policies  of  insurance,  and,  when  loss  by 
fire  occurred  prior  to  a  delivery  of  the  pol- 
icy, it  became  necessary  for  the  assured  to 
secure  possession  of  the  policy,  either  by  its 
voluntary  delivery  to  him  by  the  officers  of 
the  company,  or  in  pursuance  of  a  decree  in 
a  suit  in  equity  for  specific  performance. 
Thereon  he  could  found  a  judgment  for  the 
damages  sustained  by  the  fire,  or  he  was  al- 
lowed to  recover  the  damages  sustained  for 
a  breach  of  the  contract,  which  was  treated 
as  a  contract  for  the  delivery  of  a  policy. 
The  last  one  of  the  cases  cited  was  decided 
in  1882.  Four  years  later  the  legislature, 
by  chapter  488  of  the  Laws  of  1886,  enacted 
and  provided  for  a  uniform  policy  of  fire  in- 
surance, to  be  made  and  issued  in  this  state 
by  all  insurance  companies  taking  fire  risks 
on  property  within  this  state,  to  be  known 
and  designated  as  the  "standard  fire  insur- 
ance policy  of  the  state  of  New  York." 
Upon  the  passage  of  this  important  legisla- 
tion the  policy  of  insurance  was  no  longer  of 
special  moment,  except  as  evidence  that  a 
contract  to  insure  had  been  made ;  for  it  was 
no  longer  competent  for  the  parties  to  incor- 
porate into  the  policy  any  provisions  what- 
ever outside  of  those  embraced  within  the 
terms  of  the  standard  policy,  and  thereafter 
the  contract  to  insure  was,  by  common  con- 
sent of  the  profession  and  the  courts,  scien- 
tifically treated  as  a  contract  of  insurance, 
and  not,  as  formerly,  a  contract  to  issue  a 
policy,  as  an  examination  of  the  authorities 
in  this  court  from  the  Ruggles's  Case  down 
will  show. 

It  is  suggested  that  an  affirmance  of  the 
judgment  mi^ht  also  be  placed  on  the  ground 
that,  while  the  action  was  brought  upon  the 
contract  of  insurance,  it  was  made  to  appear 
upon  the  trial  that  the  defendant,  by  its  con- 
duct, waived  service  of  proofs  of  loss,  and 
hence  that  it  was  not  error  for  the  court  to 
charge,  in  effect,  that  the  plaintiff  could  re- 
cover without  showing  that  she  had  com- 
plied with  the  terms  of  the  contract  in  that 
respect.  If  the  defendant  had,  by  its  con- 
duct, rendered  unnecessary  the  ser/ice  of 
proofs  of  loss,  the  contention  would,  of 
course,  be  well  founded.  But  it  had  to  do 
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something  in  order  to  lose  the  benefit  of  the 
stipulations  in  its  contract.  At  the  outset 
it  should  be  said  that  the  defendant  or  its 
officers  never  did  anything  whatever  until 
after  this  action  was  commenced.  Neither 
the  plaintiff  nor  her  assignor,  so  far  as  this 
record  discloses,  ever  addreesed  any  letter  or 
other  communication  to  the  defendant  or 
any  of  its  officers  prior  to  the  commence- 
ment of  this  action.  What,  then,  is  the  al- 
leged waiver  founded  uponT  Why,  upon  the 
action  of  the  local  agent  who  made  the  con- 
tract of  insurance  in  denying  that  he  ever 
made  such  a  contract, — ^an  unstable  and 
worthless  foundation,  surely,  in  view  of  the 
fact  that  under  the  standard  policy  an  agent 
is  without  power  to  waive  any  of  the  condi- 
tions, as  this  court  has  time  and  again  held. 
Van  Allen  v.  Farmers*  Joint  Stock  Ins.  Co. 
64  N.  Y.  469;  Quintan  v.  Providence  Wash- 
ington Ins.  Co.  133  N.  Y.  356,  31  N.  E.  31; 
Bush  V.  Westchester  F.  Ins.  Co.  63  N.  Y. 
531;  De  Orove  v.  Metropolitan  Ins.  Co.  61 
N.  Y.  594,  19  Am.  Rep.  305.  While  it  is 
conceded  that  the  local  agent  had  no  power 
in  such  a  case  to  waive  the  condition  regard- 
ing proofs  of  loss,  yet  it  is  contended  that  he 
did  in  fact  waive  it  by  omitting  to  deliver 
the  policy  when  called  for  by  the  owner  of 
the  building  after  the  fire,  and  by  denying 
that  he  had  ever  made  a  contract  to  Insure. 
Stating  the  contention  in  other  words,  it  is 
that,  if  the  agent  had  tried  to  waive  the  con- 
ditions of  the  policy,  and  had  promised  to 
do  so,  he  could  not  have  accomplished  it; 
but  that,  by  omitting  either  to  do  or  to  say 
a  particular  thing,  he  did  waive  the  condi- 
tion, which  is  to  say  that  an  express  waiver 
would  not  be  effectual,  but  an  implied  one 
would.  As  the  statement  of  the  proposition 
seems  to  furnish  the  answer  to  it,  I  pass  on 
to  such  of  the  defendant's  acts  as  are  relied 
upon  to  constitute  a  waiver.  It  is  not  pre- 
tended that  prior  to  the  commencement  of 
this  action  the  plaintiff  or  her  assignor  ever 
notified  the  defendant  company  that  she 
claimed  that  the  company  had  insiired  the 
burned  building,  so  there  is  nothing  before 
action  brought  upon  which  to  base  a  claim 
that  the  defendant  waived  proofs  of  loss. 
But  it  is  said  that  when  the  suit  was 
brought,  and  the  defendant,  by  its  answer, 
denied  the  allegations  of  the  complaint,  it  in 
some  way  made  good  the  attempted  waiver 
of  the  agent,  although  it  was  absolutely  void 
before.  The  answer  is  that,  if  the  plaintiff 
had  not  a  complete  cause  of  action  against 
the  defendant  when  the  summons  was 
served,  no  obstacles  have  been  removed  from 
her  path  by  the  denials  in  the  defendant's 
answer  of  the  allegations  of  her  complaint 
If  a  party  has  not  a  good  cause  of  action  be- 
fore commencing  suit,  it  is  safe  to  say  that 
he  will  not  get  one  by  an  answer  of  the  de- 
fendant which  contents  itself  with  denying: 
the  existence  of  the  facts  alleged  in  the  com- 
plaint. It  is  plain,  therefore,  that  the 
plaintiff  is  without  a  basis  for  a  recovery 
^on  this  cause  of  action  if  a  new  trial  be 
granted,  because  neither  she  nor  her  father, 
the  assignor,  have  presented  to  the  defend- 
ant any  proofs  of  loss,  nor  was  service  of 
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proofs  of  loss  waived  by  the  defendant ;  and, 
while  such  a  result  may  or  may  not  be  in  the 
interest  of  justice^  in  this  particular  case 
there  can  be  no  doubt  that  the  measure  of 
injustice  done,  if  any,  will  be  far  less  than 
would  necessarily  ensue  from  a  decision  put- 
ting a  premium  upon  insurance  obtained 
wthout  a  policy,  by  making  it  possible  to 
recover  for  the  damages  sustained  through 
a  fire  by  an  action  commenced  at  any  time 
before  the  six-years'  statute  of  limitations 
shall  have  run,  and  that,  too,  without  giv- 
ing the  company  notice  of  the  fire,  or  serv- 
ing it  with  proofs  of  the  loss;  thereby  pre- 
Tentiug  it  from  being  able  to  inquire  about 
the  facts  and  circumstances  attending  the 
fire  until  months  or  years  after  the  happen- 
ing of  it.  This  would  in  many  cases  effectu- 
ally prevent  the  company  from  acquiring 
any  information  whatever.  It  follows,  if 
the  views  expressed  be  sound,  that  the  action 
is  upon  a  contract  of  insurance,  and  not  one 
for  damages  resulting  from  a  failure  to  de- 
liver a  policy,  and  hence  that  proofs  of  loss 
were  necessary,  in  the  absence  of  a  waiver 
thereof  by  the  defendant,  of  which  there  is 
no  proof;  and  the  failure  to  so  charge  was 
error  calling  for  a  reversal  of  the  judgment. 
The  judgment  should  he  reversed. 

Gray,  O'Brien,  and  Cullen,  JJ.,  concur. 

Landon,  J.,  dissenting: 

We  have  no  jurisdiction  to  inquire  wheth- 
er there  was  any  evidence  tending  to  support 
the  verdict,  but  must  limit  our  review  to  the 
alleged  errors  of  law,  which,  if  found  to  be 
well  assigned,  may  possibly  have  misled  the 
jury.  The  complaint  may  be  construed  iia 
seeking  either  a  recovery  of  damages  for  the 
breach  of  a  contract  to  issue  a  policy  of  in- 
surance, or  to  enforce  its  delivery,  and  to  re- 
cover thereon  as  if  actually  delivered.  Two 
questions  of  law  are  presented  by  the  de- 
fendant's exceptions ;  one  respecting  the  omis- 
sion to  serve  proofs  of 'loss,  and  the  other 
the  exclusion  of  evidence.  The  following 
facts  were  established  by  the  verdict:  On 
the  30th  of  December,  1893,  George  C.  Hicks, 
the  plaintiff's  assignor,  was  the  owner  of  a 
malt  house  in  the  village  of  Seneca  Falls, 
upon  which  was  other  insurance.  He  ap- 
plied on  the  evening  of  that  day  to  Melmouth 
Hobart,  who  was  the  local  agent  of  several 
insurance  companies,  including  the  defend- 
ant. He  was  authorized  by  the  defendant  to 
make  agreements  for  policies  of  insurance 
and  to  issue  policies  therefor  of  the  form  of 
the  standard  policy  of  the  state  of  New 
York.  He  was  furnished  by  the  defendant 
"ft-ith  blanks  for  the  purpose,  which  he  was 
authorized  to  fill,  and,  by  countersigning  and 
delivering,  to  make  completed  obligations  of 
the  defendant.  Hobart  agreed  to  issue  to 
Hicks  two  policies  of  insurance  upon  the 
malt  house,  each  for  $2,500,  one  by  the  de- 
fendant and  the  other  by  a  Westchester  com- 
pany, each  for  one  year  from  noon  of  that 
day,  for  the  premium  of  $31.25  for  each  pol- 
icy. Hicks  offered  to  pay  the  premiums 
then,  but  Hobart  said  that  he  need  not  do  so 
until  he  should  deliver  him  the  policies, 
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which  he  would  not  do  that  evening,  as  he 
wished  to  see  a  policy  issued  upon  the  malt 
house  by  the  agent  of  the  other  companies, 
in  order  to  make  his  description  of  the  prop- 
erty identical  with  that  in  the  other  policies, 
but  would  attend  to  the  matter  the  next  day. 
He  then  said  to  Hicks,  ^'You  are  insured 
from  noon  on  the  30th  day  of  December, 
1893,  to  noon  on  the  30th  day  of  December, 
1894.*  The  next  day  was  Sunday,  and  Mon- 
day following  was  a  holiday,  and  Hobart  did 
not  make  out  the  policies.  Early  in  the 
morning  of  Tuesday,  January  2,  1894,  the 
malt  house  was  destroyed  by  fire.  The  loss 
was  great  enough  to  equal  the  amount  of  all 
the  other  insurance  and  that  here  in  ques- 
tion. The  day  after  the  fire  Hicks  tendered 
to  Hobart  the  premiums,  and  demanded  the 
policies.  Hobart  refused  to  take  the  tender, 
and  also  refused  to  issue  the  policies.  Hicks 
also  demanded  blank  proofs  of  loss.  Hobart 
refused  to  give  him  any,  saying  that  he 
would  not  say  whether  he  would  receive  the 
money  for  the  premium  or  refuse  it ;  that  he 
had  no  blank  proofs  of  loss;  that  he  could 
do  nothing  about  the  matter;  that  he  had 
written  to  his  companies,  and  that,  upon  get- 
ting notice  from  them,  he  would  let  Hicks 
know;  that  he  could  give  no  definite  answer 
in  reference  to  the  policies  until  he  heard 
from  his  companies.  Hicks  then  said,  "We 
may  take  it  as  conclusive  that  you  will  not 
receive  the  money,"  and  Hobart  made  no  re- 
ply. Xo  further  communication  took  place. 
No  proofs  of  loss  were  served.  This  action 
was  brought  seven  months  after  the  fire. 
The  oral  contract  was  complete  in  all  its 
details,  and  Hicks  was  entitled  to  the  policv. 
Ellis  V.  Albany  City  F.  Ins,  Co.  50  N.  Y. 
402,  10  Am.  Rep.  495:  Angell  v.  Hartford 
F.  Ins.  Co.  59  N.  Y.  171,  17  Am.  Rep.  322; 
Van  Loan  v.  Farmei's^  Mut.  F.  Ins.  Asso, 
90  N.  Y.  281 ;  Ruggles  v.  American  Cent, 
Ins.  Co.  114  N.  Y.  415,  21  N.  E.  1000. 

The  standard  policy  of  the  state  of  New 
York,  which  was  the  form  of  policy  the  de- 
fendant agreed  to  issue,  requires  the  insured 
to  furnish  the  insurer  proofs  of  loss  within 
sixty  days  of  the  fire.  The  court  charged 
the  jury:  "I  charge  you,  as  a  , matter  of 
law,  if  you  find  from  the  evidence  that  a 
contract  was  made  to  issue  a  policy,  and 
when  Mr.  Hicks  called  upon  the  agent,  and 
tendered  him  $62.50,  and  demanded  his  in- 
surance policy,  the  agent  refused  to  give  it 
to  him,  or  to  pay  the  loss,  upon  the  ground 
that  the  company  was  not  liable,  because  it 
had  not  agreed  to  issue  a  policy,  then  that 
was  a  waiver  of  proofs  of  loss  on  the  part  of 
the  insurance  company."  To  this  the  coun- 
sel for  the  defendfint  excepted,  whereupon 
the  court  said  that,  "if  the  agent  claimed 
that  the  contract  was  not  made,  it  was  not 
necessary  for  the  plaintiff  or  Mr.  Hicks  to 
furnish  kny  proofs  of  loss."  To  this  the  de- 
fendant excepted,  and  asked  the  court  to 
charge  the  jury  that  Hobart,  as  the  local 
agent  of  the  defendant,  had  no  power  to 
waive  the  condition  of  the  contract  of  in- 
surance requiring  proofs  of  loss.  The  court 
refused,  and  defendant's  counsel  excepted. 
The  standard  policy  provides  that  no  agent 
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of  the  company  shall  have  power  to  waive 
any  provision  or  condition  of  the  policy,  ex- 
cept such  as  by  the  terms  of  the  policy  may 
be  the  subject  of  agreement  indorsed  upon  or 
added  to  it,  and  in  every  such  case  the  waiv- 
er must  be  in  writing  indorsed  upon  or  an- 
nexed to  the  policy.  Treating  the  case  as  if 
under  the  policy,  Hobart  had  no  power  to 
waive  tlie  proofs  of  loss.  Van  Allen  v.  Far- 
mers' Joint  Stock  Ins.  Co.  64  N.  Y.  469; 
Quinlati  v.  Providence-Washington  Ins.  Co. 
133  N.  Y.  356,  31  N.  E.  31 ;  Bush  v.  West- 
chester F.  Ins.  Co.  63  N.  Y.  631.  It  does  not 
follow,  however,  that  this  is  a  reversible  er- 
ror. If  the  action  were  solely  to  enforce  the 
delivery  of  the  policy,  and  to  recover  there- 
on as  if  actually  delivered,  then  service  of 
proofs  of  loss  would  be  necessary,  since  in 
such  case  the  rights  of  the  insured  would  de- 
pend upon  his  performance  of  the  conditions 
expressed  in  the  policy  as  precedent  to  his 
right  of  recovery.  De  Orove  v.  Metropoli- 
tan Ins.  Co.  61  N.  Y.  594,  19  Am.  Rep.  305. 
The  same  would  be  true  if  the  action  were  to 
recover  upon  an  agreement  for  temporary 
insurance  intermediate  the  application  for 
it  and  the  decision  of  the  insurance  company 
whether  it  will  issue  a  policy,  as  in  the  cases 
of  "binding  slips."  Lipman  v.  "Niagata  F. 
Ins.  Go.  121  N.  Y.  454,  8  L.  R.  A.  719,  24  N. 
E.  699;  Karelsen  v.  8un  Fire  Office,  122  N. 
Y.  545,  26  N.  E.  921.  In  the  two  cases  last 
cited  the  insurance  company  did  not  repudi- 
ate the  binding  slip,  but  claimed  to  have 
canceled  the  contract  according  to  its  terms. 
Recovery  was  sought  in  each  case  under  the 
contract,  and  not  because  the  agreement  to 
make  it  was  repudiated.  In  the  case  of  a 
binding  slip  the  insured  has  his  written  con- 
tract; in  the  case  of  an  oral  contract  he 
must  show  his  right  to  one.  In  the  one 
case  the  contract  speaks  for  itself,  and  the 
action  is  upon  the  contract,  which  for  the 
time  being  is  the  policy.  In  the  other  case 
the  action  may  be  upon  the  oral  contract; 
but  when  the  making  of  the  contract  is  de- 
nied, and  performance  by  the  company  there- 
fore refused,  the  action  may  be  for  damages 
for  the  breach  of  the  contract  to  deliver  the 
policy  as  x^f  the  date  orally  agreed  upon. 
The  right  to  the  policy  is  not  affected  by  the 
fire.  Franklin  F.  Ins.  Co.  v.  Colt,  20  Wall. 
660,  22  L.  ed.  423:  Lighthody  v.  North 
American  Ins.  Co.  23  Wend.  18. 

We  may  regard  this  action  as  one  for  the 
recovery  of  damages  consequent  upon  the 
breach  by  the  defendant  of  its  contract  to 
issue  and  deliver  the  policy,  which,  if  deliv- 
ered, would  have  enabled  the  plaintiff,  by 
complying  with  its  conditions,  to  secure  in- 
demnity for  his  loss.  If  the  defendant  re- 
pudiated the  contract  to  issue  the  policy,  it 
repudiated  its  conditions,  and  therefore  can- 
not, without  showing  that  it  retracted  its 
repudiation,  insist  upon  the  subsequent  per- 
formance by  the  insured  of  any  one  of  them 
as  a  condition  precedent  to  his  recovery  of 
the  damages  accruing  to  him  then  or  there- 
after by  the  completed  breach  itself.  The 
defendant  did  not  retract  the  repudiation  of 
the  contract,  but,  by  its  answer,  repeated 
and  confirmed  it.  Shaw  v.  Republic  L.  Ins. 
48  L.  R.  A. 


Co.  69  N.  Y.  286;  KnickeihocJcer  L.  Ins.  Co. 
V.  Pendleton,  112  U.  S.  696,  28  L.  ed.  866,  6 
Sup.  Ct.  Rep.  314;  Meyer  v.  Knickerbocker 
L.  Ins.  Co.  73  N.  Y.  516,  29  Am.  Rep.  200; 
Robinson  v.  Frank,  107  N.  Y.  655,  14  N.  E. 
413;  Tayloc  v.  Merchants*  F.  Ins.  Co.  9  How. 
390,  13  L.  ed.  187;  Post  v.  ^tna  Ins.  Co.  43 
Barb.  351.  It  would  be  a  useless  act  for  the 
plaintiff  to  serve  proofs  of  loss  in  order  to 
charge  the  defendant  with  liability  under  a 
contract  which  it  repudiated  altogether,  and 
to  hold  otherwise  would  be  to  absolve  the  of- 
fender and  punish  its  victim.  As  the  plain- 
tiff did  not  commence  this  action  until  after 
seven  months  from  the  fire,  no  question 
arises  whether  the  action  for  full  damages 
could  accrue  upon  the  breach  earlier  than  un- 
der the  contract.  If  we  treat  the  case  as  if 
the  policy  had  been  issued,  it  was  not  with- 
in Hobart's  power  thereafter  to  waive  proofs 
of  loss,  because  his  power  was  limited  to  the 
making  of  the  contract  and  delivery  of  the 
policy,  and  did  not  extend  to  a  subsequent 
waiver  of  the  conditions  which  the  policy  im- 
posed upon  Hicks.  But,  as  his  power  was 
complete  over  the  making  of  the  contract 
and  delivery  of  the  policy,  it  embraced  as  its 
necessary  incident  power  to  repudiate  the 
oral  contract,  and  thereupon  to  refuse  de- 
livery of  the  policy;  and  hence  his  repudia- 
tion and  refusal,  if  made,  were  the  acts  of 
the  defendant.  In  Ellis  v.  Albany  City  F. 
Ins.  Co.  50  N.  Y.  402,  10  Am.  Rep.  495,  the 
court  not  only  so  held,  but  also  considered 
the  suggestion,  renewed  in  this  case,  that 
such  a  rule  would  enable  the  agent  to  per- 
petrate a  fraud  upon  the  company  by  mak- 
ing preliminary  contracts,  when  the  com- 
pany only  intended  to  be  bound  by  writing, 
and  answered  it  by  saying  that  that  was  no 
reason  for  depriving  third  persons  of  the 
benefit  of  contracts  entered  into  with  the 
agent.  We  cannot  review  the  finding  that 
the  defendant,  through  llobart,  did  repudi 
ate  the  contract  and  refuse  to  issue  the  pol- 
icy. The  charge  of  the  court  placed  the 
waiver  of  the  proofs  of  loss  and  the  lack  of 
necessity  to  furnish  them  upon  the  same 
finding  of  facts  by  the  jury.  The  court  wa^ 
wrong  as  to  the  waiver  of  the  proofs  if 
plaintiff  had  no  right  of  recovery  except  un- 
der the  policy;  but  upon  the  same  facts  the 
court  was  right  in  saying,  if  the  aijeni 
claimed  that  no  contract  was  made,  tliey 
were  not  necessary.  As  the  jury  found  the 
facts  which  made  the  service  of  proofs  of 
loss  unnecessary,  what  was  said  as  to  waiver 
was  unimportant,  and  not  reversible  error. 
It  is  said  that  the  plaintiff  sustained  nn 
damages  by  the  defendant's  breach  of  it? 
contract  to  deliver  the  policy,  because  she 
had  her  remedy  upon  the  oral  contract  to 
insure.  It  could  be  said  with  equal  forci» 
that  she  had  no  remedy  upon  the  oral  con- 
tract to  insure  because  she  had  her  remedy 
for  damages.  Obviously,  she  could  stan«l 
upon  all  the  causes  of  action  which  the  faot^ 
pleaded  permitted,  and  finally  avail  herself 
of  the  one  proved.  The  form  of  the  policf 
is  fixed  by  statute,  but  that  simply  affectt 
ease  of  proof,  and  not  the  remedy  upon  the 
proofs.     It  was  a  disputed  question  of  fact 
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upon  the  trial  whether  in  the  interview  be- 
tween ilobart  and  Hicks,  when  the  oral  con- 
tract was  made,  Hobart  agreed  to  place  one 
policy  in  the  deifendant  company.  Hicks  af- 
finned  it,  and  Hobart  denied  it,  and  testified 
that  the  name  of  the  defendant  was  not 
mentioned.  The  offer  of  his  further  testi- 
mony to  the  effect  that  he  had  received  in- 
structions from  the  defendant  not  to  insure 
the  plaintiff  was  excluded  by  the  couH  upon 
plaintiff's  objection.  The  evidence  was  of- 
fered in  corroboration  of  Hobart's  testi- 
mony, the  defendant's  theory  being  that, 
hanng  received  such  instruction,  the  pre- 
sumption followed  that  Hobart  obeyed  it, 
and  that  the  defendant  was  entitled  to  cast 
this  presumption  into  the  scale.  Hobart 
did  not  communicate  the  instruction  to 
Hicks,  and  thus  it  could  not  affect  him,  un- 
less the  circumstance,  in  its  nature,  tended 
to  8up}>ort  Hobart,  or  to  discredit  Hicks. 
That  Hobart  received  the  instruction  was 
immaterial  unless  he  obeyed  it.  That  is  not 
proved  by  the  instruction  itself,  nor  does  it 
tend  to  prove  it.  It  may  be  conceded,  as  the 
learned  counsel  for  the  appellant  insists, 
with  the  support  of  authority,  that  the 
presumption  is  that  every  man,  in  his  pri- 
vate and  official  character,  does  his  duty; 
but  this  presumption  is  a  shield  from  attack 
upon  the  charge  of  violation  of  duty,  not  a 
weapon  of  offense.  If  his  company  should 
sue  Hobart  for  disobedience  to  its  instruc- 
tions, he  could  rely  upon  this  presumption 
until  the  contrary  should  be  proved;  but,  if 
he  should  sue  his  company  for  some  prom- 
ised reward  of  obedience,  the  presumption 
would  not  avail  him;  much  less  can  it  be 
used  as  affirmative  evidence  against  a  third 
person  dealing  at  arm's  length  against  both 
principal  and  agent.  In  Fitzgerald  v. 
DrcJisler,  7  C.  B.  N.  8.  374,  A,  through  a 
broker,  sold  seed  to  C,  who,  through  the  same 
broker,  .sold  the  seed,  at  an  advanced  price, 
to  D.  D  was  to  pay  C  before  C  was  to  pay 
A.  D  sent  his  clerk  to  the  broker  for  the  de- 
livery order,  and  the  broker  took  the  clerk 
to  A,  who  gave  the  order  to  the  clerk  on  his 
promise  that  D  would  pay  A.  A  sued  D. 
The  court  held  that  there  was  no  presump- 
tion that  the  clerk  told  D  that  he  had  made 
the  promise.  The  case,  in  principle,  is  like 
the  one  before  us.  The  judgment  should  be 
affirmed,  with  costs.  • 

Haislkt,  J.,  concurs. 

Werner,  J.,  dissenting: 

It  seems  to  me  that  we  cannot  hold  that 
an  action  may  not  be  brought  for  the  breach 
of  an  agreement  to  insure  without  distinctly 
overruling  Ellis  v.  Albany  City  F.  Inn.  Co. 
50  X.  Y.  402,  10  Am.  Rep.  495:  Angcll  v. 
Bart  ford  F.  Ins.  Co.  59  N.  Y.  171,  17  Am. 
Rep.  .322 :  Van  Loan  v.  Farmers'  Mut.  F.  Ins. 
Aiiso.  90  N.  Y.  281;  and  Post  v.  JEtna  Ins. 
Co,  4.3  Barb.  .351.  I  do  not  think  that  the 
evidence  wholly  justifies  the  statement  that 
the  action  was  clearly  tried  upon  the  theory 
of  an  executed  contract  of  insurance.  It  is 
true  that  the  complaint,  and  the  evidence 
given  in  support  thereof,  were  undoubtedly 
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appropriate  to  such  an  action;  but  it  does 
not  follow  that  they  were,  therefore,  not  ap- 
propriate to  an  action  for  damages  arising 
out  of  the  alleged  breach  of  the  contract  to 
insure.     It  frequently  happens  that  the  same 
pleadings  and  proofs  will  support  different 
causes  of  actions  which  are  governed  by  in- 
consistent legal  principles.     I  am  prepared 
j  to  agree  with  Chief  Judge  Parker,  in  holding 
that  under  the  law  providing  for  the  stand- 
:  ard  policy  it  is  the  logical  rule  to  decide 
that  every  contract  for  insurance  made  with 
I  an  authorized  agent,  whether  the  same  be 
oral  or  written,  constitutes  a  valid  contract 
of  insurance,  which  requires  nothing  to  com- 
plete it  except  the  written  evidence  of  its 
I  terms  and  conditions.     The  cases  of  Lipinan 
V.  Niagara  F.  Ins.  Co.  121  N.  Y.  454,  8  L.  R. 
'a.  719,  24  N.  E.  699;  Karelsen  v.  Sun  Fire 
'   Office,  122  N.  Y.  545,  25  N.  E.  921.  and  Un- 
\  dericood  v.  Grecntcich  Ins.  Co.  161  N.  Y.  413, 
I  55  N.  E.  936,  cited  by  him,  clearly  demon- 
I  strate  that  this  is  the  more  recent  view  of 
our  court.     But  that  is  very  different  from 
deciding  that,  when  a  plaintiff  claims  that 
a  contract  for  insurance  has  been  made  and 
i  broken,  and  a  defendant  insurance  company 
denies  that  any  such  contract  was  ever  made, 
a  plaintiff  can  recover  only  upon  the  theory 
of  an  executed  and  completed  contract.  Such 
a  rule  would  result  in  exempting  insurance 
companies  from  the  application  of  one  of  the- 
most  familiar  principles  of  the  law  of  con- 
tracts.    It  is  a  rule  of  universal  application 
that  when  a  party  to  a  contract  refuses  to 
execute  it  the  other  party  thereto  may  treat 
it   as    rescinded,   and    sue    for    the   breach. 
Beach,  Mod.  Law.  Cont.  §   788.     In  such  a 
case  as  this  the  difference  in  the  character 
of  the  action  is  one  of  form,  rather  than  of 
substance,  1)ccaii8c  the  recovery  in  either  case 
would  be  the  same.     But  let  us  assume  that 
it  is  now  the  established  law  that  a  party 
claiming  under  an  oral  or  a  written  memo- 
randum for  insurance  must  recover,  if  at  all, 
upon   the   terms   and  conditions  of  a  com- 
pleted policy,  which  are  to  be  read  into  his 
tentative  contract.     It  is  conceded  that  Ho- 
bart was  the  duly-authorized  agent  of  the 
defendant  for  the  purpose  of  issuing  policies 
of  insurance.     He  was  provided  with  blanks 
I  for  that  purpose,  which  needed  only  to  be 
counter  si  erned  by  him  to  make  them  executed 
and  binding  contracts.     The  right  to  issue 
i  policies  included  the  right  to  refuse  to  issue 
I  them.     Hobart's  agreement  to  issue  a  policy 
j  was  the  act  of  the  company.     Whose  act  was 
!  Hobart's  refusal  to  issue  a  policy  after  he 
;  had  bound  the  company  by  his  agreement  to 
(issue  one?     To  my  mind  there  is  no  escape 
from  the  conclusion  that,  if  he  acted  for  the 
I  company  in  making  the  agreement,  he  acted 
in  the  same  capacity  in  breaking  it.     There 
was  a  dispute  of  testimony  as  to  whether  he 
ever  made  such  an  agreement  with  plaintiff's 
assignor.     This  presented  a  question  of  fact 
which  the  jury  have  settled  in  favor  of  the- 
plaintiff.     If,  then,  we  treat  this  as  an  ac- 
tion upon  the  policy,  and  hold  the  defendant 
responsible  for  the  acts  of  Hobart,  what  is 
the  effect  of  such  acts?     The  answer  seems 
obvious.     If  the  defendant,  through  its  prop- 
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«r  officers,  had  issued  a  policy  of  insurance, 
and  after  a  loss  under  the  same  had  denied 
its  liability  on  the  ground  that  it  never  made 
Any  such  contract,  it  would  be  a  distinct 
waiver  of  the  right  to  demand  proofs  of  loss. 
Shaw  V.  Republic  L.  Ins.  Co.  69  N.  Y.  286 ; 
Stokes  V.  Maokay,  147  N.  Y.  223,  41  N.  E. 
490;  People  v.  Empire  Mut.  L.  Ins.  Co.  92 
N.  Y.  105;  May,  Ins.  |  469;  Porter,  Ins.  Am. 
notes  by  Darrach,  1889,  ^194;  Richards,  Ins. 
5  81;  Grattan  v.  Metropolitan  L.  Ins.  Co.  80 
N.  Y.  281,  36  Am.  Rep.  617 ;  Payny.  Mutual 
Relief  Soc.  2  How.  Pr.  N.  S.  220;  Knicker- 
bocker L.  Ins.  Co.  V.  Pendleton^  112  U.  S. 
-696,  28  L.  ed.  866,  6  Sup.  Ct.  Rep.  314;  Brink 
V.  Hanover  F.  Ins.  Co.  80  N.  Y.  113.  Is  the 
result  a^y  different  because  these  things 
were  done  by  an  agent?  As  we  have  seen 
this  agent  had  authority  to  issue,  and  there- 
fore to  refuse  to  issue,  policies.  His  agree- 
ment to  issue  a  policy  was  the  act  of  his 
principal.  His  refusal  to  issue  a  policy  aft- 
er he  had  agreed  to  do  so  falls  within  the 
same  category.  Under  these  circumstances 
the  refusal  of  the  agent  has  the  same  effect 
as  though  it  had  actually  been  made  by  the 
principal.  Indeed,  for  the  purposes  of  the 
particular  act,  he  was  the  principal.  Oood- 
icin  V.  Massachusetts  Mut.  L.  Ins.  Co.  73  N. 


Y.  490,  491.  Bui  it  is  suggested  that  th« 
policy  provides  that  no  agent  shall  have 
power  to  waive  any  of  the  conditions  thereof. 
This  is  undoubtedly  true  after  a  policy  has 
been  issued,  and  the  limited  powers  of  the 
agent  are  spent.  But  in  the  case  before  ua 
the  acts  of  the  agent  were  within  the  scope 
of  his  authority,  for,  until  the  policy  was 
actually  issued,  he  was  the  alter  ego  of  the 
defendant.  At  every  instant  wuthin  the 
period  covered  by  the  negotiations  between 
Hobart  and  the  plaintiff's  assignor  the  for- 
mer was  acting  within  the  scope  of  his  au- 
thority. As  the  CAse  stands,  it  is  just  as 
though  the  defendant  itself  had  refused  to 
issue  a  policy  after  it  had  agreed  to  do  so. 
Under  these  circumstances  the  plaintiff  and 
her  assignor  were  not  required  to  present 
proofs  of  loss,  because  they  had  been  ab- 
solved from  this  duty  by  the  acts  of  the  de- 
fendant. If  these  views  are  adopted,  it  fol- 
lows that  the  charge  of  the  trial  court  was 
substantially  correct  wherein  it  stated  that 
it  was  not  necessary  for  the  plaintiff  to 
serve  proofs  of  loss,  and  by  the  same  rule  it 
would  seem  to  follow  that  the  instructions 
relating  to  the  waiver  by  Hobart  were  harm- 
less, b^ause  they  were  immateriaL 
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1.  The  practice  of  withdrawing  a 
Jnror  for  the  purpose  of  postponing  or  con- 
tinuing the  trial  of  a  dvll  case  does  not  pre- 
vail in  Orejfon. 

2.  The  only  canae  for  trlthdraival  of 
a  Jnror  in  a  civil  case.  If  that  practice 
can  be  resorted  to  for  any  reason,  is  sur- 
prise on  the  trial,  and  a  motion  therefor 
cannot  be  based  upon  matters  happening 
long  prior  to  the  trial,  which  had  been  con- 
sidered on  motion  for  a  continuance  before 
the  Jury  was  impaneled. 

"8.  The  qneation  of  care  and  dlliflrence 
in  respect  to  the  disposal  of  goods  received 
on  consignment,  which  had  been  retained 
for  Almost  a  year,  when  they  were  consumed 
by  fire,  may  be  submitted  to  the  jury,  where 
there  is  evidence  of  their  value  in  the  market. 

(November  20,  1899.) 


APPE^\L  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Multnomah  Coun- 
ty in  favor  of  defendants  in  an  action 
brought  to  recover  back  money  advanced  to 
consignors,  and  for  insurance,  storage,  and 
interest  on  a  consignment  of  hops.  Af- 
firmed. 

Statement  by  Bean,  J.: 

The  plaintiff  is  a  hop  factor  in  the  city  of 
Ijondon,  and  the  defendants  are  hop  growers 
in  this  state.  In  September,  1893,  the  de- 
fendant consigned  to  plaintiff,  for  sale  on 
commission,  98  bales  of  hops,  of  the  aggre- 
gate weight  of  17,392  pounds,  upon  which 
he  made  an  advance  of  $1,550.  The  bops 
were  received  in  London  about  the  24th  day 
of  November,  1893,  by  plaintiff,  who  re- 
tained them  in  his  possession  until  Septem- 
ber 13,  1894,  when,  as  he  alleges,  they  were 
destroyed  by  fire,  whereby  he  l^came  entitled 
to  and  collected  insurance  to  the  amount  of 
$1,714.32,  which,  after  being  placed  to  de- 


NoTE. — Withdrawal  of  juror. 

I.  Potcer  to  withdraw  juror. 

a.  In  civil  cases. 

b.  In  criminal  cases. 

'II.  Effect  of  withdratcal  of  juror  in  civil  cases. 

a.  English  cases. 

1.  In  general. 

2.  As  to  costs. 

b.  American  cases. 

III.  Effect  of  withdrawal  of  juror  in  criminal 
cases. 

I.  Power  to  withdraw  juror, 

a.  In  civil  cases. 

In  dvll  cases  the  court  has  the  power,  wlth- 
^8  L.  R.  A. 


out  consent  of  the  parties,  to  withdraw  a  Juror. 
Instead  of  granting  a  nonsuit;  and  this  will 
continue  the  case.  The  effect  Is  different  in 
the  English  practice,  which  usually  treats  the 
withdrawal  of  a  juror  as  an  end  of  the  case. 

In  UsBORNB  V.  Stephenson  It  Is  held  that 
the  practice  of  withdrawing  a  Juror  for  the 
purpose  of  postponing  or  continuing  the  trial 
of  a  civil  case  does  not  prevail  in  Oregon.  The 
court  says :  "Whatever  authorities  there  are 
on  the  subject,  all  agree  that  the  practice  cao 
be  resorted  to  only  when  a  party  finds  himself 
taken  by  surprise  on  the  trial,  and  when  further 
proceeding  therewith  would  be  productive  of 
great  hardship  or  manifest  injustice  to  him:** 
and  therefore  holds  that,  as  the  same  matters 
were  presented  In  a  motion  for  continuance  l>e- 
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fendants'  credit^  left  a  balance  for  freight, 
insurance,  nionej  advanced,  expenses,  and 
interest  of  $834.40,  to  recover  which  this  ac- 
tion wad  brought.  The  defendants,  by  their 
answer,  denied  any  knowledge  or  informa- 
tion bullicient  to  form  a  belief  as  to  whether 
the  hops  were  destroyed  by  fire,  or  that 
plaintiff  collected  any  insurance  money 
thereon,  and  denied  owing  the  balance  al- 
leged to  be  due,  and,  for  a  further  and  sepa- 
rate defense,  averred,  in  substance,  that, 
omn*r  to  plaintiff's  negligence  in  not  selling 
the  hops  before  the  alleged  fire,  they  were 
damasred  in  the  sum  of  $4,099.54,  for  which 
they  piayed  judgment  and  that  such  sum  be 
si^t  off  and  counterclaimed  against  any  sum 
/oil mi  due  the  plaintiff.  The  cause  was 
broiipbt  to  an  issue  by  the  filing  of  a  reply 
on  the  25th  of  February,  1896,  and  on  the 
2oth  of  May  an  order  was  made  setting  the 


trial  for  the  24th  of  June.  On  the  day  set 
for  the  trial,  but  before  the  jury  was  called, 
the  plaintiff  moved  for  a  continuance  on  ac- 
count of  the  absence  of  material  testimony; 
basing  his  motion  upon  an  aflidavit  of  his 
counsel  to  the  effect  that  he  could  not  safely 
proceed  to  trial  without  the  depositions  of 
several  residents  of  London.  The  motion  be- 
ing denied,  a  jury  was  impaneled  and  sworn; 
but,  before  any  evidence  had  been  given,  the 
plaintiff  filed  a  motion  for  permission  to 
withdraw  a  juror,  based  upon  an  affidavit 
of  his  counsel  substantially  the  same  as  the 
one  filed  in  support  of  the  motion  for  a  con- 
tinuance, except  that  it  contained  a  state- 
ment to  the  effect  that  the  cause  had  been  set 
down  for  hearing  in  violation  of  a  verbal  un- 
dei'btanding  and  agreement  with  counsel  for 
defendants,  which,  however,  was  denied  by 
a  counter  affidavit.     This  motion  was  like- 


fore  trial,  the  withdrawal  of  a  Juror  for  the 
same  reason  was  properly  refqsed.  This  case 
spates  that  It  has  never  been  ^he  practice  In 
Knglaod.  In  civil  caaea,  or  In  this  country,  ex- 
cept In  New  York,  but  this  seems  to  be  a  mis- 
take, as  will  be  shown  from  the  cases  cited  In 
thlR  note. 

in  civil  cases  It  Is  generally  held  that  a 
Jnror  may  be  withdrawn  where  It  Is  necessary 
to  prevent  the  defeat  of  Justice.  Wolcott  v. 
Stndebnker,  34  Fed.  Rep.  8 :  Scbofleld  v.  Set- 
tiev.  31  111.  515 :  Miller  v.  Metss^er.  16  III.  390 : 
Morrison  ▼.  Hedenbergr,  138  III.  22,  27  N.  E. 
4»10 :  Van  Syckle  v.  Perry,  3  Robt.  621 :  Gien- 
denlnif  v.  Canary,  5  DaJy.  489,  Aff'd  64  N.  Y. 
6.^6;  Messenger  v.  Fourth  Nat.  Bank,  6  Daly, 
IM,  Affirming  48  How.  Pr.  542;  People  v. 
Marks.  10  How.  Pr.  261 :  St.  John  v.  Duncan. 
2  \.  Y.  Month.  L.  Bull.  20;  Planer  v.  Smith. 
40  Wis.  31  ;  Stodhart  v.  Johnson,  3  T.  R.  057 ; 
B?nfley  v.  Dawes,  10  Exch.  347,  23  L.  J.  Exch. 
y.  S.  279,  18  Jur.  837 ;  Thomas  v.  Lewis.  6 
Towl.  P.  C.  395.  W.  W.  A  D.  67.  1  Jur.  104; 
Xorburn  v.  HIillam.  L.  R.  5  C.  P.  129.  39  L. 
J.  C.  P.  N.  S.  183.  22  L.  T.  N.  S.  67.  18  Week. 
Rpp.  002 :  Harries  v.  Thomas,  2  Mees.  &  W.  32 ; 
Thomas  v.  Leonard,  5  III.  556 ;  Moscatti  v. 
Uwson.  1  Rob.  &  M.  454,  1  Harr.  ft  W. 
rt7'2 :  Sheldon  v.  Bahner,  4  Pa.  Co.  Ct.,  16 ; 
Pwjpie  ex  rel.  Perkins  v.  New  York  Common 
Pleas  Judges,  8  Cow.   127. 

>So.  where  both  parties  consent  in  a  civil  case 
ft  ^jror  may  be  withdrawn.  Burden  v.  Flower, 
7  Howl.  P.  C.  786 ;  Benedict  v.  Cozzens,  4  Cal. 
381 :  Cook  V.  RItter.  4  K.  D.  Smith.  2.''.3  :  Ever- 
ett V.  Yoaella.  3  Bam.  &  Ad.  349:  Sanderson 
r.  N"i>stor,  Ryan  &  M.  402 :  Hammond  v.  Thorpe, 
2  r>owI.  p.  C.  721,  1  Crorap.  M.  &  R.  64,  4  Tyr. 
S'^8 :  S^ely  v.  Powers.  3  Dowl.  P.  C.  .^72  :  GIbhs 
T  Ralph,  14  Mees.  &  W.  804,  15  L.  J.  Exch.  N. 
R.  7 :  Bobmnnn  v.  Chicago.  15  111.  App.  48 : 
Thomas  v.  Exeter  Flying  Post  Co.  56  L.  J.  Q.  B. 
N.  S.  313.  L.  R.  IS  Q.  B.  Div.  822,  56  L.  T. 
N.  .«5.  361,  35  Week.  Rep.  594. 

And  in  Chedwick  v.  Hughes,  Carth.  464,  It 
Is  Slid  that  In  civil  cases  a  Juror  may  be  with- 
drawn. 

And  In  Strong  v.  District  of  Columbia.  3 
MacArth.  499,  under  a  Maryland  statute  It 
^as  held  that  a  Juror   might  be  withdrawn. 

But  In  Schechter  v.  Denver,  L.  &  G.  R.  Co.  8 
Co!o.  App.  25,  44  Pac.  761,  which  was  a  civil 
'*ai;e.  the  court  refused  to  permit  a  Juror  to  be 
withdrawn. 

The  court  has  the  discretion  to  discharge  a 
Jnror  whenever  It  comes  to  the  knowledge  of 
The  court  that  one  who  has  inadvertently  been 
awom  cannot  render  a  legal  verdict  In  the  case. 
Thomas  v.  Leonard,  5  III.  556. 
48  L.  R.  A.  28 


And  the  court  on  the  trial  of  civil  cases, 
upon  being  satisfied  that  any  real  ground  of 
surprise  exists,  such  as  the  unexpected  absence 
of  witnesses  who  had  been  in  attendance,  or 
that  have  been  kept  out  of  the  way,  the  sick- 
ness of  a  Juror,  party  or  counsel,  or  any  other 
accident  occasioned  by  substantial  mlsappre- 
honston  or  disappointment,  which  would  render 
its  further  progress  unjust  or  unfair  to  either 
party,  may,  in  the  exercise  of  a  sound  discre- 
tion, direct  the  withdrawal  of  a  Juror  or  dis- 
charge the  Jury,  and  postpone  the  trial.  Glen- 
dening  v.  Canary,  5  Daly,  489,  Affirmed  in  64 
N.  Y  636. 

In  Cook  V.  Ritter,  4  B.  D.  Smith,  253,  It  was 
said :  "There  may  be  doubt  as  to  the  right  of 
the  Justice  to  order  Jurors  to  be  withdrawn, 
and  others  substituted  after  the  Jury  are  im- 
paneled and  sworn.  It  does  not  appear  that 
the  trial  had  commenced,  other  than  by  calling 
and  swearing  the  Jury,  nor  does  it  appear  by 
the  return  that  the  defendant  at  the  time  made 
any  objection  to  It.  Under  such  circumstances 
I  think  he  must  be  considered  as  assenting  to 
the  change  of  Jurors,  and  as  having  waived  his 
right  to  object  thereto." 

In  a  civil  action,  courts  may.  In  the  exercise 
of  a  sound  discretion,  allow  a  Juror  to  be  with- 
drawn, and  still  retain  the  cause  upon  the 
calendar  for  trial,  Instead  of  nonsuiting  the 
plaintiff  for  a  defect  In  his  proof  as  in  case  of 
mistake  or  surprise  on  his  part  in  the  prepara- 
tion of  his  cause  for  trial :  and  this  even  where 
the  defendant  has  not  wilfully  misled  the  plain- 
tiff. People  ex  rel.  Perkins  v.  New  York  Com- 
mon Pleas  Judges.  8  Cow.  127.  In  this  case 
the  court  said  :  "The  question  Is,  whether  a 
court  may  allow  a  Juror  to  be  withdrawn,  thus 
saving  the  plaintiff  from  the  consequences  of  a 
fatal  defect  in  his  testimony.  If  such  a  dis- 
cretion exists  as  to  any  civil  case,  we  are  satis- 
fled  it  existed  and  was  properly  applied  In 
this.  The  modern  books  are  very  barren  of 
authority  upon  the  question  as  to  civil  causes, 
though  Jurors  have  been  withdrawn,  and  the 
practice  has  been  sanctioned  In  criminal  cases.. 
The  older  authorities  do  not  agree.  In  Ched-| 
wick  V.  Hughes,  Carth.  40.'>,  Holt.  Ch.  J.,  says' 
it  was  the  opinion  of  all  the  Judges  of  England,, 
upon  debate  between  them,  that  In  civil  cases 
this  cannot  be  done  without  consent  of  all  par- 
ties ;  nor  without  the  defendant's  consent  Iq 
criminal  cases  not  capital.  The  authority  ot 
that  dictum  Is  rendered  rather  questionable,  by^ 
what  appears  In  Foster,  36.  37 :  and  as  to  crim-' 
Inal  cases  not  capital,  we  have  a  very  respect- 
able authority  In  United  States  v.  Coolldge,  2 
Gall.  864,  Fed.  Cas.  No.  14.858,  that  the  court 
may,   In  their  discretion,  allow  a  Juror  to  be 
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wise  denied,  and  the  cause  proceeded  to  trial, 
resulting  in  a  judgment  in  favor  of  defend- 
ants for  the  sum  of  $537.04,  from  which  the 
plaintiff  appeals,  assigning  as  error  the  over- 
ruling of  his  motion  to  withdraw  a  juror, 
and  certain  instructions  given  to  the  jury. 

Messrs.  Edgar  Grimm,  W.  W.  Tbayer, 
and  Henry  St.  Rajmer,  for  appellant: 

The  practice  of  "withdrawing  a  juror" 
may  be  resorted  to  when  it  appears  that 
"owing  to  some  accident  or  surprise,  defect 
of  proof,  unexpected  and  difficult  question  of 
law,  or  like  reason,  a  trial  cannot  proceed 
without  injustice  to  a  party." 

Anderson,  Law  Diet.  1889  ed.  p.  1118; 
Abbott,  Law  Diet.;  Bishop,  Code  Pr.  §  428; 
People  ex  rel.  Perkins  v,  Neto  York  Com- 
mon Pleas  Jvdgesj  8  Cow.  127;  Dillon  v. 
Cockorofi,  90  N.  Y.  649. 


It  is  now  well  settled  that  in  civil  caseft 
the  court  has  power  to  do  this,  in  the  exer- 
cise of  a  sound  discretion,  without  the  con- 
sent of  the  parties,  instead  of  nonsuiting  the 
plaintiff. 

2  Bouvier,  Law  Diet.  13th  ed.  826;  Met- 
senqer  v.  Fourth  Nat.  Bank,  48  How.  Pr. 
546. 

In  the  American  practice  it  is  now  well 
settled  that  in  civil  cases  the  court  has  the 
power  to  permit  a  plaintiff  to  withdraw  a 
juror  for  any  of  the  reasons  that  prevailed 
under  the  practice  of  the  common  law,  when 
the  further  progress  of  the  trial  would  be 
disastrous  and  unfair  to  him,  thus  saving 
the  plaintiff  from  the  consequence  of  a  fa- 
tal defect  in  his  testimony. 

1  Paine  &  D.  Pr.  p.  539 ;  People  ex  rd, 
Perkins  v.  Neto  York  Common  Pleas  Judges^ 
8  Cow.  127. 


withdrawn  In  order  to  prevent  a  failure  of  Jus- 
tice, and  yet  continue  the  cause.  The  principle 
would  seem  to  apply  more  strongly  to  a  civil 
cause.  We  find  the  practice  has  prevailed  at 
the  circuit,  and  It  strikes  us  as  convenient, 
and  Indeed  necessary,  in  some  instances  to  pre- 
vent a  failure  of  Justice.  On  the  whole,  we 
think  courts  may,  In  the  exercise  of  a  sound 
discretion,  take  the  course  which  the  court  be- 
low adopted  in  this  case." 

b.  In  criminal  cases. 

The  court  has  the  power  to  withdraw  a  juror 
in  criminal  cases.  This  rests  in  the  sound  dis- 
cretion of  the  court.  In  Carthew*8  Reports, 
465,  It  was  said  that  It  was  the  conclusion  of 
all  the  judges  in  England  that  this  could  not 
be  done  except  by  consent,  and  not  In  capital 
cases  even  with  consent.  But  this  statement 
Is  attacked  In  Foster's  Crown  Law,  16,  and  that 
report  shown  to  be  Incorrect.  It  Is  not  fol- 
lowed. 

The  withdrawal  of  a  juror  rests  !n  the  dis- 
cretion of  the  court,  and  way  be  exorcised  in 
a  criminal  case  In  order  to  prevent  the  defeat 
of  Justice.  Com.  v.  Bowden,  9  Mass.  494  (fel- 
ony) ;  People  v.  Olcott,  2  Johns.  Cas.  JiOl 
(misdemeanor)  ;  People  v.  Ellis,  15  Wend,  till 
(misdemeanor)  ;  Brown  v.  State,  38  Tex.  482 
(felony)  ;  Ferrars's  Case,  T.Raym.84  (forgery). 

And  the  same  Is  held  although  the  defendant 
may  not  consent.  United  States  v.  Morris,  1 
Curt.  C.  C.  23,  Fed.  Cas.  No.  15.815  (misde- 
meanor) ;  State  V.  Weaver,  35  N.  C.  (13  Ired. 
L.)  203  (misdemeanor)  ;  United  States  v.  Cool- 
Idge,  2  Gall.  364,  Fed.  Cas.  No.  14.858. 

And  the  same  rule  was  applied  under  a  stat- 
ute allowing  a  juror  to  be  withdrawn.  Stone  v. 
People.  8  111.  826  (capital  offense). 

And  In  Chedwick  v.  Hughes,  Carth.  464,  It 
was  said  that  In  cases  of  crimes  not  capital  a 
juror  may  be  withdrawn  by  consent. 

And  In  Com.  v.  Purchase,  2  Pick.  521,  13 
Am.  Dec.  452,  and  Com.  v.  McCormick,  130 
Mass.  61,  It  was  said  that  a  Juror  may  be  with- 
drawn. 

But  in  some  cases  the  right  to  withdraw  a 
juror  is  denied  where  the  defendant  refuses  to 
consent.  State  v.  Ephraim,  19  N.  C.  (2  Dov.  & 
B.  L.)  102  (capital  olfensp)  ;  I*eople  v.  Barrett. 
2  Cai.  304,  Reversing  2  Cal.  100. 

In  Rex  V.  Jeffs.  2  Strange,  984  (felony).  It 
was  held   that   a   juror  cannot   be  withdrawn. 

And  In  Chedwick  v.  Hughes,  Carth.  464,  It 
It  is  said  that  a  Juror  cannot  be  withdrawn  in  a 
capital  case,  even  though  the  defendant  con- 
sents. 

In  the  Case  of  Ferrars,  T.  Raym.  84,  "against 
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whom  an  Information  was  exhibited  for  forgery. 
It  was  resolved  by  all  the  justices  that,  al- 
though the  jupy  be  charged  and  sworn  In  the 
case  of  a  plea  of  the  Crown,  yet  a  Juror  may  be 
drawn  or  the  jury  dismissed,  contrary  to  com- 
mon tradition,  which  hath  been  held  by  maoj 
learned  In  the  law.** 

In  People  v.  Olcott,  2  Johns.  Cas.  304,  It  It 
said :  **In  the  CJnse  of  Ferrars,  cited  In  Sir  T. 
Raym.  84,  which  was  on  an  Information  for 
forgery.  It  is  said  to  have  been  held  by  all  the 
Justices  that,  after  a  jury  was  sworn  and 
charged  In  a  capital  case,  they  may  be  dis- 
missed, or  a  juror  withdrawn  though  this  was 
said  to  be  contrary  to  common  tradition.** 

On  the  trial  of  a  party  for  a  misdemeanor, 
a  juror  may  be  withdrawn  on  the  application  of 
the  public  prosecutor,  after  the  jury  have  be« 
impaneled  and  sworn.  People  v.  Ellis,  15 
Wend.  371.  In  this  case  the  court  said :  **Iti 
the  case  of  People  v.  Olcott.  2  Johns.  Caa  307. 
the  power  of  the  court  as  to  the  withdrawal 
of  a  juror  after  the  Jury  was  Impaneled  and 
sworn.  In  the  case  of  a  misdemeanor,  seems  to 
be  put  on  the  same  footing  as  In  civil  casef.  tv 
which  it  rests  >ery  much  In  the  exercise  of  i 
sound  discretion.  [People  ea  rel.  Perkins  ▼• 
New  York  Common  Pleas  Judges],  8  Cow.  127. 
The.  same  Indulgence  is  not  extended  In  th!f 
court  to  all  criminal  cases  not  capital  (People 
V.  Barrett,  2  Cal.  304),  though  respectable  au- 
thorities have  gone  that  length.  [United 
States  V.  Coolldgel  2  Gall.  364,  Fed.  Cas.  No. 
14,858.  We  see  no  good  objection  to  the  appli- 
cation of  the  rule  In  all  cases  of  misdemeanor." 

In  an  indictment  for  misdemeanor  the  court 
may,  without  the  consent  of  the  defendant, 
withdraw  a  juror,  when  In  Its  discretion  It 
Judges  It  necessary  to  the  ends  of  Justice. 
State  V.  Weaver,  35  N.  C.  (13  Ired.  L.)  205 
In  this  case,  after  the  prosecuting  officer  dos^ 
the  case  the  court  stated  that  on  the  evidence 
the  prisoner  could  not  be  convicted  of  the  crira* 
of  receiving  from  one  D.  a  stolen  slave  know- 
ing that  D.  had  stolen  him,  and  D.  was  tb<T. 
In  confinement  in  the  jail  In  O.  county  and  bad 
not  been  tried,  whereupon  the  court,  w-lthont 
the  consent  of  the  prisoner,  but  In  opposition 
to  his  wishes,  ordered  a  juror  to  be  withdrawn, 
and  the  question  was  brought  up  on  certiorari. 

Where  the  jury  was  unable  to  agree  In  a 
misdemeanor  case  It  was  ordered  by  the  coart 
that  a  juror  be  withdrawn,  and  this  was  doce 
against  the  consent  of  the  defendant,  and  d^ 
fendant  was  again  put  upon  trial.  It  was  beld 
that  the  right  to  discharge  the  Jury  In  snch 
case  was  discretionary  with  the  court.  State 
V.  Morrison,  20  N.  C.  (8  Dev.  &  B.  L.)  115. 

And  where  a  witness  refused  to  be  sworn  ti 
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This  ra]e  of  practice  of  the  common  law 
has  not  been  abrogated  by  the  judicature  act 
of  this  state. 

2  Rapalje  &  L.  Law  Diet.  ed.  1888,  p. 
13G2. 

Under  our  system  of  jurisprudence  all  the 
common-law  remedies  are  preserved  in  some 
form,  and  when  a  course  of  proceeding  is  not 
specifically  pointed  out,  any  suitable  process 
mav  be  adopted  conformable  to  the  spirit  of 
tilt' Code. 

Aiken  v.  Aiken,  12  Or.  203,  6  Pac.  682; 
Civ.  Code,  §  940;  Bailey  v.  Frush,  6  Or.  139; 
lAidd  V.  McLSon,  10  Or.  316;  Carter  v.  Kosh- 
land,  13  Or.  615,  12  Pac.  68;  Mitchell  v. 
Poicera,  16  Or.  491,  19  Pac.  647. 

Where  a  remedy  is  provided  by  statute, 
unless  made  exclusive  the  rule  is  that  it  is 
cumulative  with  one  already  existing  at 
common  law. 


People  V.  Craycroft,  2  Cal.  243,  66  Am. 
Dec.  331 ;  Gandee  v.  Hayward,  37  N.  Y.  653. 

Messrs.  Piatt,  Durham,  ft  Piatt  for  re- 
spondents. 

Bean,  J.,  delivered  the  opinion  of  the 
court: 

This  is  the  first  attempt,  so  far  as  we  are 
advised,  to  invoke  in  this  state  the  practice 
of  withdrawing  a  juror.  There  is  but  little 
satisfactory  information  to  be  obtained  from 
the  books  m  regard  to  the  ancient  practice, 
which  used  to  be  resorted  to  when  a  party 
was  taken  by  surprise  on  a  trial,  of  with- 
drawing a  juror,  and  thus  causing  a  mis- 
trial, and,  of  necessity,  a  postponement  of 
the  case.  It  was  originally  confined  to  crimi- 
nal cases,  and  seems  to  have  been  adopted 
for  the  purpose  of  avoiding  a  rule  which 
once  olitnined,  based  largely  upon  a  dictum 


a  prosecution  for  shtppfn^  flour  durlner  the  war. 
contrary  to  act  of  Congress  July  6,  1812.  chap. 
129.  and  the  court  claimed  that  he  was  not 
within  the  rule  allowing  an  affirmation,  and 
committed  him  for  contempt,  and  the  district 
attorney  moved  to  discharge  the  jury,  and  that 
the  cause  should  remain  for  trial  at  a  future 
date.  Story,  J.,  said :  "A  party  Is  on  trial  be- 
fore a  jury,  and  a  circumstance  occurs  which 
vill  occasion  a  total  failure  of  justice  If  the 
trial  proceed  :  have  the  court,  in  such  an  emerg- 
ency, power  to  withdraw  a  juror?  It  has 
been  stated  from  the  bar  that.  In  capital  cases, 
the  court  have  not  this  power,  but  In  a  case  In 
Poster's  Crown  Law.  and  In  several  other  cases. 
It  has  been  held  that  they  have.  In  misde- 
meanors, there  Is  certainly  a  larger  discretion, 
and  until  the  cases  just  mentioned,  capital 
trials  were  generally  supposed  to  be  excepted. 
It  Is  now  held  that  the  discretion  exists  In  all 
fasea.  but  It  is  to  be  exercised  only  In  very 
extraordinary  and  striking  circumstances.  Were 
it  otherwise,  the  most  unreasonable  conse- 
quences would  follow.  Suppose,  that  In  the 
coarse  of  the  trial  the  accused  should  be  re- 
duced to  such  a  situation  as  to  be  totally  inca- 
pable of  vindicating  himself ;  shall  the  trial 
proceed  and  he  be  condemned?  Suppose  a 
juryman  taken  sudden  III.  and  Incapable  of  at- 
tending to  the  cause:  shall  the  prisoner  be  ac- 
quitted? Suppose  that  this  were  a  capital  case, 
and  that  In  the  course  of  the  Investigation,  it  had 
clearly  appeared  that  on  Lee's  testimony  de- 
pended a  conviction  or  an  acquittal :  would  It 
be  reasonable  that  the  case  should  proceed? 
Lee  may.  perhaps,  during  the  term,  be  willing 
to  testify.  Under  these  circumstances,  I  am  of 
opinion  that  the  government  is  not  bound  to 
proceed,  but  that  the  case  be  suspended  until 
the  close  of  the  term,  that  we  may  see  whether 
the  witness  will  not  consent  to  an  examina- 
tion." United  States  v.  Coolldge,  2  Gall.  364. 
Fed.  Cas.  No.  14,858. 

In  Com.  V.  McCormlck,  130  Mass.  01,  re- 
ferring to  the  case  of  United  States  v.  Morris. 
1  Curt.  C.  C.  23,  Fed.  Cas,  No.  15.815,  which 
held  that  it  was  in  the  discretion  of  the  court 
to  protect  the  administration  of  justice  by 
withdrawing  the  case  from  the  jury  if  a  juror 
was  unfit  to  sit  therein,  and  In  which  case  the 
court  withdrew  a  juror  after  the  trial  had  com- 
menced, it  was  said:  '*It  Is  not  contended 
that  this  power  Is  given  to  the  court  to  be 
exercised  arbitrarily,  or  without  good  cause  to 
believe  that  Interference  Is  necessary  to  prevent 
great  Injustice  to  one  side  or  the  other.  It  Is 
to  be  used  alike  for  the  protection  of  the  publ'c 
and  for  the  security  of  the  prisoner  In  his  right 
to  an  Impartial  trial;  alike  when  the  juror  is 
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so  biased  either  against  the  prisoner  or  against 
the  government  that  he  Is  disqualified  to  serve 
upon  the  panel." 

In  the  report  of  Chedwick  v.  Hughes,  Car- 
thew,  4G4  (which  was  a  prohibition  to  stay  a 
suit  against  the  school  master  for  keeping  a 
school  without  a  license),  there  is  the  fol- 
lowing note : — "Nota,  per  Holt,  Chief  Jus- 
tice. At  the  sittings  In  Westminster,  9  No- 
vemb.  1608.  in  a  case  of  perjury  tried  before 
bim,  between  the  King  and  Perkins,  he  'said, 
that  It  was  the  opinion  of  all  the  judges  of 
I^ngland.  upon  debate  between  them.  (1)  That 
In  capital  cases  a  juror  cannot  be  withdrawn, 
tho'  all  parties  consent  to  it.  (2)  That  in 
criminal  cases,  not  capital,  a  juror  may  be 
withdrawn,  if  both  parties  consent,  but  not 
otherwise.  (3)  And  that  In  all  civil  causes,  a 
juror  cannot  be  withdrawn^  but  by  consent  of 
all  parties." 

This  note  Is  discussed  In  People  v.  Olcott,  2 
Johns.  Cas.  301.  as  follows :  "With  respect 
to  the  note  In  Cnrthew,  It  underwent  a  critical 
examination,  in  the  case  of  the  two  KInlochs, 
Fost.  C.  L.  16.  In  the  year  1746,  and  It  was  con- 
sidered as  a  palpable  mistake  of  the  reporter. 
The  case  as  corrected  by  a  MS.  report  of  Ch. 
J.  Eyre,  was  on  an  Indictment  for  perjury :  and 
on  the  trial,  the  prosecutor,  finding  his  evidence 
defective,  Insisted  on  withdrawing  a  juror,  and 
Ch.  J.  Holt  refused  It,  saying  that  In  criminal 
cases  a  juror  cannot  be  withdrawn  but  by  coo- 
sent  ;  and  In  capital  cases,  not  even  with  con- 
sent. This  case,  therefore,  goes  only  In  re- 
straint of  what  was  properly  deemed  an  unrea- 
sonable and  oppressive  claim  on  the  part  of  the 
prosecutor." 

In  Wedderbourn's  Case,  Fost.  t.  L.  22-28, 
the  case  of  Chedwick  v.  Hughes.  Carthew.  464, 
was  criticised,  the  court  saying  that  in  Eyre's 
MRS.  report  of  the  same  case  Holt  says:  **I 
have  had  occasion  to  consider  of  this  matter. 
In  criminal  cases  a  juror  cannot  be  withdrawn 
but  by  consent :  and  In  capital  cases  It  cannot 
be  done  even  with  consent :"  and  this  does  not 
show  any  resolution  of  the  judges  but  only 
Holt's  opinion.  The  court  said  that  the  report 
in  Tracy's  MSS.  must  have  been  second  hand, 
as  he  was  not  an  English  judge  at  the  time  the 
judges  are  supposed  to  have  come  to  these  reso- 
lutions, or  even  so  early  as  1698. 

In  Rex  V.  JeflTs.  2  Strange,  984.  on  an  indict- 
ment for  barratry  where  the  prosecutor  could 
not  go  on  for  the  want  of  several  processes, 
there  was  an  attempt  to  withdraw  a  juror,  as 
It  was  done  on  an  Indictment  against  the  scav- 
engers of  St.  Giles's  for  not  paying  money  ac- 
cording to  a  justice's  order:  and  there  being 
some  unpreparedness,  one  of  the  King's  oounaai 


486 


OSBGON  SUPREMB  CoURT. 


Not., 


of  rx)rd  Coke,  that  a  jury  sworn  and  charged 
in  any  criminal  case  could  not  be  discharged 
without  giving  a  verdict.  To  escape  the  ef- 
fect of  this  rule  and  yet  apparently  observe 
it  to  the  letter,  the  courts  resorted  to  the 
fiction  of  directing  the  clerk  to  call  a  juror 
out  of  the  box,  when  it  appeared  that  the 
pi'osecution  was  taken  by  surprise  on  the 
trial,  whereupon  the  prosecution  objected  or 
wa«  supposed  to  object,  to  proceeding  with 
the  eleven  jurors,  and  the  trial  went  over 
for  the  term.  2  Hawk.  P.  C.  619;  2  Hale, 
P.  C.  294;  Wedderhourn'8  Case,  Fost.  C. 
L.  22;  People  v.  Olcott,  2  Johns.  Cas.  301; 
United  States  v.  Coolidge,  2  Gall.  264,  Fed. 
Cas.  No.  14,858.  It  was  nothing  more,  how- 
ever, than  a  means  of  obtaining  a  continu- 
ance or  postponement  of  the  trial  after  the 
jury  had  been  impaneled  and  sworn.  At 
first  it  was  thought  this  could  be  done  only 


by  the  court  ordering  the  discharge  of  one  nf 
the  jurors,  and  then  holding  that,  as  the 
case  could  not  be  tried  before  the  remaining 
eleven,  it  must  be  continued.  But  after  the 
doctrine  of  Lord  Coke  had  been  repudiated, 
and  it  became  the  settled  rule  that  it  was 
within  the  power  of  the  court,  in  a  proper 
case,  to  discharge  the  jury  after  it  had  been 
impaneled  and  sworn,  and  continue  the 
cause,  the  device  of  withdrawing  a  juror 
seems  to  have  become  practically  obsolet*, 
and  but  little,  if  any,  reference  to  it  as  & 
substantive  practice  is  to  be  thereafter  found 
in  the  books.  Tliat  it  ever  prevailed  at  com- 
mon law  in  civil  cases  is  very  doubtful.  No 
case  has'  come  under  our  observation  in 
which  it  was  resorted  to  in  England.  In- 
deed, the  only  reference  we  have  been  able  to 
find  to  the  question  in  the  early  authorities 
is  a  note  to  Chedtoick  v.  Hughes,  Cartliew, 


consented  to  withdraw  a  juror.  Upon  consid- 
eration it  was  refused,  and  it  was  beld  that 
there  was  a  difference  between  the  scavengers' 
case  which  may  be  compared  to  cases  of  a  civil 
nature,  and  the  barratry  case  where  the  pun- 
ishment may  be  Infamous,  as  the  pillory.  It 
was  said  that  It  had  never  been  done  In  per- 
jury or  forgery. 

The  power  to  withdraw  a  juror  In  a  criminal 
prosecution  for  a  conspiracy  was  upheld  In 
People  V.  Olcott,  2  Johns.  Cas.  301.  In  this 
case.  Rex  v.  Jeffs.  2  Strange.  984,  was  distin- 
guished and  commented  on,  by  saying  that  In 
that  case  on  the  charge  of  barratry  the  court 
refused  "to  permit  a  juror  to  be  withdrawn  on 
the  motion  of  the  prosecutor,  after  he  had  gone 
Into  proof  and  found  himself  deficient,  because 
the  punishment  annexed  to  that  offense  might 
be  infamous :  but  he  said  It  might  be  and  had 
be^n  done  in  other  cases  of  misdemeanors. 
This  .  .  .  case  controls  an  improper  exer- 
cise of  the  power  of  the  court,  but  does  not 
deny  its  existence.  It  perhaps  admits  too 
much  :  for  to  allow  the  prosecutor  in  any  case 
to  withdraw  a  juror  because  he  finds  himself 
not  fully  prepared  in  his  proofs  Is  an  unrea- 
sonable Indulgence  unless  it  should  be  m:*de  to 
appear  that  some  part  of  the  testimony  was 
wanting  through  the  contrivance  or  agency  of 
the  defendant.'* 

II.  Effect  of  withdrawal  of  juror  in  civil  eases. 

a.  Bngliah  cases. 

1.  In  general. 

i     Chltty's  General  Practice,  p.  917,  S  23,  says 
)  that  when  a  considerable  time  has  elapsed,  and 
1  the  jury  cannot   agree  upon  their  verdict,   the 
I  practice  is  for  the  counsel  of  the  respective  par- 
i  ties  to  agree  to  withdaw  a  juror,  "i.  e.,  to  require 
I  one  of  the  twelve  to   leave  the  jury   box,   by 
'   which  means  the  proceedings  on  the  trial  are 
In    effect    determined    without   any    verdict    or 
other    proceeding.     This    arrangement    usually 
takes  place  at  the  recommendation  of  the  judge 
at  any  time  pending  the  action,  when  the  action 
Is  doubtful,  or  It  is  on  any  ground  unfit  that  It 
should    proceed    further.     In     this     case     each 
party  pays  his  own  costs,  and  a  defendant,  by 
consenting   to    withdraw   a   juror,    waives   any 
supposed  right  he  may  have  to  claim  his  costs 
from   the    attorney    for    the    plaintiff,  on  the 
ground  of  the  action  having  been  brought  with- 
out   the   consent   of   the    latter.     However,   al- 
though it  is  in  general  understood  and  expected 
that  there  are  not  to  be  any  further  proceed- 
ings,  yet  in  point  of  law  the  plaintiff  may  com- 
mence a  fresh  action ;  and  therefore  a  defend- 
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ant's  counsel  should*  require  a  written  engage- 
ment, signed  by  the  plaintiff  or  his  attorney,  In 
consideration  of  the  defendant's  consenting  to 
withdraw  a  Juror,  that  the  plaintiff  will  not 
Institute  any  further  proceedings  In  relation 
to  the  subject-matter  of  that  suit." 

Discharging  a  jury  by  consent  does  not  Ur- 
minate  the  suit,  but  Is  the  same  In  this  respect 
as  withdrawing  a  juror.  And  where  the  plain- 
tiff. Instead  of  going  on  with  such  suit,  brought 
a  new  action  for  a  cause  admitted  to  be  the 
same,  the  court  stayed  the  proceedings,  but 
would  not  grant  the  defendant  his  costs  of  the 
latter  suit.  Everett  v.  Youells,  3  Bam,  k 
Ad.  340. 

And  the  withdrawal  of  a  juror  In  a  civil  ac- 
tion by  consent  of  the  parties  Is  no  bar  to  a 
future  suit  on  the  same  cause  of  action.  Sand- 
eraon  v.  Nestor,  Ryan  &  M.  402.  In  this  case 
a  similar  action  had  been  brought  In  Ireland 
by  the  same  plaintiff  against  the  same  defend- 
ant, and  by  consent  of  the  parties  a  juror  was 
withdrawn.  It  was  contended  that  this  was 
an  agreement  between  the  parties  to  terminate 
the  dispute. 

Withdrawing  a  Juror  does  not  necessarily 
put  an  end  to  the  suit :  whether  It  does  so  or 
not  depends  upon  the  arrangement  between  the 
parties  in  the  particular  Instance.  Bentiev  v. 
Dawes.  10  Exch.  347,  23  L.  J.  Exch.  N.  S.  27D, 
18  Jur.  837 ;  s.  p.  Harries  v.  Thomas,  2  Mees. 
&  W.  32,  6  L.  J.  Exch.  N.  S.  58. 

In  the  latter  case  the  court  said :  "I  en-  * 
tireiy  agree  with  Mr.  Williams  that  the  mere 
withdrawal  of  a  juror  does  not  of  necessity 
put  an  end  to  the  cause.  A  juror  may  be  with- 
drawn merely  for  the  accommodation  of  both 
parties,  It  being  found  convenient  not  to  try 
the  cause,  although,  the  jury  having  been 
sworn,  the  record  cannot  be  withdrawn.  It 
depends  entirely  on  the  circumstances  under 
which  the  agreement  is  come  to:  If  It  appears 
that  it  was  the  Intention  of  the  parties  to  put 
an  end  to  the  cause,  for  obtaining  a  particular 
advantage,  or  avoiding  a  particular  loss,  the 
court  will  give  effect  to  it,  or,  nnder  some  cir- 
cumstances, even  preclude  the  plaintiff  from 
bringing  another  action.  .  .  .  Bat  we 
think,  on  the  whole  circumstances  before  u*. 
the  agreement  of  the  parties  was  to  put  an  end 
to  the  cause,  each  receiving  a  benefit  by  golns 
before  the  arbitrator  for  settlement  of  their 
pecuniary  account.  The  defendant  fs  therefor** 
entitled  to  have  the  rule  made  absolute,  but  the 
parties  may  still,  If  they  please,  go  before  the 
arbitrator  again  on  the  terms  suggested  on  the 
former  occasion." 

At  the  trial  of  a  cause  the  parties  agreed 
that  a   juror  should   be   withdrawn,   and   that 


1899. 


UfiBORKB  y.   tiTBPHSNSON. 


437 


4C4,  in  which  it- is  stated  that  Lord  Chief 
Justice  Holt,  in  a  case  of  perjury  tried  be- 
fore him,  said  that  it  was  the  opinion  of  all 
the  judges  of  England,  upon  debate  between 
them,  that  in  civil  cases  a  juror  cannot  be 
withdrawn  but  by  consent  of  all  parties. 
And  while  the  authority  of  this  note  under- 
went a  critical  examination  in  the  subse- 
quent case  of  Sir  John  Wcdderboum,  Fost. 
C.  L.  28,  from  which  its  authority  is  ren- 
dered rather  questionable,  it  seems  to  be  the 
only  reference  to  the  practice  in  civil  cases. 
It  was  early  ruled,  however,  in  this  country, 
by  tlie  courts  of  New  York,  after  some  hesi- 
tation, that  a  court  may  allow  a  juror  to  be 
withdrawn  in  a  civil  case,  when  necessary 
to  save  the  plaintiff  from  the  consequence 
of  a  fatal  mistake  in  his  testimony.  People 
ex  rel.  PerkUis  v.  New  York  Common  Pleaa 
Judges,  8  Cow.   127.     And  we  believe  it  is 


still  regarded  as  a  proper  practice  in  that 
state,  and  is  open  to  either  party.  Bishop, 
Code  Pr.  §  428;  Dillon  v.  Cockcroft,  90  N. 
Y.  649;  Messenger  v.  Fourth  Nat,  Bank,  48 
How.  l*r.  542.  But,  so  far  as  we  have  been 
able  to  ascertain,  it  does  not  prevail  else- 
where in  this  country;  the  same  result  be- j 
ing  accomplished  by  a  direct  application  to/ 
the  court  for  a  postponement  of  the  trial. ( 
4  Enc.  PI.  &  Pr.  863.  We  are  therefore  of 
the  opinion  tliat  the  motion  was  properly  de- 
nied on  the  ground  that  no  such  practice  pre- 
vails in  this  state.  But,  however  that  may 
be,  whatever  authorities  there  are  on  the 
subject,  all  agree  that  the  practice  can  be 
resorted  to  only  when  a  party  finds  himself 
taken  by  surprise  on  the  trial,  and  when 
further  proceeding  therewith  would  be  pro- 
ductive of  great?  hardship  or  manifest  injus- 
tice to  him.     Mr.  Bishop,  in  the  section  of 


the  judge,  instead  of  trying  tbe  Issues,  should 
examine  tbe  subject-matter  of  tbe  dispute,  and 
sty  what  ought  to  be  done  by  both  parties  or 
either  party.  A  juror  was  accordingly  with- 
drawn, and  the  judge  undertook  the  matter, 
and  was  about  to  carry  out  the  rest  of  the 
arrangement  when  the  defendant  refused  to  be 
bound  by  It.  It  was  held  that  the  effect  of 
such  refusal  was  to  set  aside  the  arrangement, 
and  to  give  the  court  therefore  power  to  order 
the  cause  to  be  tried  notwithstanding  there  had 
been  such  withdrawal  of  a  juror  with  the  con- 
sent of  both  parties  and  without  fraud  on  the 
part  of  the  defendant.  Norburn  v.  HI  111am.  L. 
R.  5  C.  P.  129,  .39  L.  J.  C.  P.  N.  S.  188,  22  L. 
T.  N.  S.  67,  18  Week.  Rep.  602.  In  this  case 
the  court  said :  "It  Is  clear,  t>eyond  all  ques- 
tion, that  the  withdrawal  of  a  juror  by  con- 
tent not  only  puts  an  end  to  the  proceedings  in 
the  cause,  but  also  puts  an  end  to  the  whole 
matter,  so  as  to  prevent  Its  being  litigated  In 
a  subsequent  action :  for,  if  either  party  should 
attempt  It,  the  court  would  stay  the  proceed- 
ings In  that  or  In  any  fresh  action  brought  for 
the  same  cause.  That  Is  the  effect  which  Is 
giTen  to  the  withdrawal  of  a  Juror,  because 
tach  was  the  intention  of  the  parties.  But 
that  is  no  stronger  than  a  consent  to  a  non- 
tnit  on  terms.  There,  if  one  party  afterwards 
repudiates  the  terms  agreed  on,  under  clrcum- 
itances  such  as  are  disclosed  here,  it  would  be 
tbe  bounden  duty  of  the  court  not  to  allow  the 
proceedings  to  be  terminated,  and  one  party  to 
get  the  advantage  of  the  arrangement  without 
performing  the  stipulations  on  his  part." 

The  withdrawal  of  a  juror  upon  terms  is  not 
necessarily  the  final  determination  of  the  ac- 
tion; and  if  there  be  a  substantial  breach  by 
one  of  the  parties  of  the  terms  upon  which  the 
juror  was  withdrawn,  the  court  before  whom 
the  caae  came  for  trial  has  jurisdiction  to  retry 
the  action.  Thomas  v.  Exeter  Flying  Post  Co. 
L.  R.  18  Q.  B.  Dlv.  822,  56  L.  J.  Q.  B.  N.  S. 
313,  56  L.  T.  N.  S.  861,  35  Week.  Rep.  694. 
This  was  a  libel  case,  and  the  plaintiff  agreed 
that  a  jnror  should  be  withdrawn,  and  the  de- 
fendant a^eed  that  he  should  apologise  in 
court  and  publish  such  proceedings  In  his  paper, 
which  he  did:  but  in  another  part  of  his 
paper  he  repeated  the  libel.  The  plaintiff  had 
the  case  reinstated  and  retried,  and  obtained  a 
verdict.  The  court  said  :  "No  doubt  most  per- 
sons would  say  that  the  effect  of  withdrawing 
a  jnror  was  that  the  cause  thereby  came  to  an 
end:  and,  popularly  speaking,  that  is  a  very 
fair  description  of  the  result  of  such  an  agree- 
ment ;  in  ail  ordinary  cases  the  juror  is  with- 
drawn with  the  Intention  that  the  cause  shall, 
and  It  does,  come  to  an  end.  Gibbs  v.  Ralph,  14 
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Mees.  &  W.  804.  15  L.  J.  Exch.  N.  8.  7.  is  the 
only  case  where  similar  general  language  Is 
used  without  qualification,  and  It  Is  abundantly 
clear,  both  upon  principle  and  from  the  deci- 
sions In  Burdon  v.  Flower,  7  Dowl.  P.  C.  786, 
and  Norburn  v.  Illlllam,  L.  R.  6  C.  P.  129.  39 
L.  J.  C.  P.  N.  S.  183.  22  L.  T.  N.  S.  67, 18  Week. 
Rep.  602,  that  the  withdrawal  of  a  Juror  is  not 
a  legal  determination  of  the  cause,  but  is  only 
a  determination  in  this  sense,  that,  unless 
something  very  special  happens,  the  court  will 
bold  the  parties  to  their  understanding,  and 
will  stay  any  further  proceedings  in  the  ac- 
tion." 

But  in  Gibbs  v.  Ralph,  14  Mees.  &  W.  804,  15 
L.  J.  Exch.  N.  B.  7,  It  was  held  that  if  a 
juror  Is  withdrawn  under  the  advice  of  coun- 
sel, and  a  second  action  Is  brought  for  the  same 
cause,  the  court  will  stay  the  proceedings  not- 
withstanding the  belief  of  the  attorneys  on 
each  side  that  such  withdrawal  would  not  op- 
erate as  a  termination  of  the  suit.  In  this  case 
the  court  said :  "The  counsel  on  both  sides 
were,  of  course,  aware  of  the  consequences  of 
that  proceeding,  and  the  understanding  of  the 
attorneys  as  to  Its  effect  Is  quite  Immaterial." 

The  court  also  said  :  "All  that  the  case  of 
Sanderson  v.  Nestor,  Ryan  &  M.  402,  decides 
is,  that  if  a  second  action  be  brought  for  the 
same  cause,  and  the  defendant,  instead  of  ap- 
plying to  the  court  to  stay  the  proceedings, 
chooses  to  allow  the  action  to  proceed,  he  can- 
not avail  himself  of  the  withdrawal  of  a  juror 
as  a  defense  at  the  trial. '< 

2.  Ab  to  coats. 

If  the  defendant  pay  money  into  court,  and 
the  plaintiff  proceed  to  trial  when  a  juror  Is 
withdrawn,  the  plaintiff  is  not  entitled  to  the 
costs  up  to  tbe  time  of  paying  money  into  court. 
Btodhart  v.  Johnson,  8  T.  R.  657. 

And  where  judgment  passed  for  the  plaintiff 
on  a  demurrer  to  one  plea,  and  the  cause  was 
taken  down  for  trial  upon  another,  and  a  juror 
was  then  Withdrawn  by  consent,  it  was  hold 
that  the  plaintiff  could  not  then  obtain  the 
costs  of  the  demurrer.  "  Burdon  v.  Flower,  7 
Dowl.  P.  C.  786. 

Where  a  juror  Is  withdrawn  and  the  cause 
referred,  but  no  award  made,  and,  the  cause  be- 
ing taken  down  again,  tbe  plaintiff  succeeds, 
he  Is  not  entitled  to  the  costs  of  the  first  at- 
tempt at  trial.  Thomas  v.  Lewis,  5  Dowl.  P. 
C.  895,  W.  W.  ft  D.  67,  1  Jur.  104. 

And  where  the  defendant  consented  to  the 
withdrawal  of  a  juror  and  the  payment  of  his 
own  costs,  it  was  held  that  he  could  not  there- 
after claim  from  the  plaintiff's  attorney  those 
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his  work  on  Code  Practice  already  cited,  in 
speaking  of  the  New  York  practice,  says: 
"^Instead  of  submitting  to  a  nonsuit,  the 
plaintiff,  if  he  finds  himself  taken  by  sur- 
prise on  the  trial, — as  by  the  absence  of  a 
witness  who  has  been  in  attendance,  or  by 
the  unexpected  presentation  of  evidence  by 
his  adversary  which  he  is  not  prepared  to 
meet,  or  by  any  accident  which  might  ren- 
der the  further  progress  of  the  trial  disas- 
trous and  unfair  to  him, — may  ask  the  court 
to  withdraw  a  juror.  The  result  oif  this  ap- 
plication, if  granted,  will  be  to  produce  a 


mistrial ;  and  the  court  may  thus  continue 
the  pending  action,  and  set  the  trial  over  to 
a  future  day,  when  the  plaintiff  may  come 
properly  prepared  to  try  the  case  afresh." 
Within  this  rule,  the  plaintiff's  motion  was 
likewise  properly  denied,  because  it  is  not 
based  upon  anything  occurring  at  the  trial 
but  upon  matters  happening  long  prior 
thereto,  and  which  could  be,  and  were,  prop- 
erly submitted  to  the  court  in  support  of 
the  motion  for  a  continuance  made  before 
the  jury  was  impaneled. 

It  is  also  claimed  that  the  court  erred  in 


costs  which  he  so  consented  to  pay.'  Hammond 
V.  Thorpe.  2  Dowl.  P.  C.  721,  1  Cromp.  M.  & 
B.  64.  4  Tyr.  838.  In  this  case  the  plaintiff's 
attorney  brought  an  action,  having  Induced  the 
plaintiff,  who  was  an  Illiterate  person,  to  sign 
a  paper,  not  knowing  Its  contents,  authorising 
an  action  to  be  brought. 

On  a  question  of  costs,  where  a  jury 
on  a  previous  trial  had  been  discharged, 
the  court  said :  "I  cannot,  however,  see 
any  difference  In  reason  between  the  with- 
drawing a  Juror  by  agreement  and  the 
discharge  of  the  jury  by  the  Judge.  In  either 
case  it  Is  done  because  the  Jury  cannot  agree." 
Secly  V.  Powers.  3  Dowl.  P.  C.  372. 

Where  the  defendant  paid  part  of  the  demand 
into  court,  and  Issue  was  Joined  as  to  the  rest, 
and  notice  of  trial  had,  which  was  continued, 
and  the  plaintiff  neither  entered  his  cause  nor 
countermanded  his  notice  of  trial,  but  took  the 
money  out  of  court,  and  now  moved  to  have 
his  costs  taxed  up  to  the  time  of  payment  Into 
court,  and  that  defendant  have  his  costs  sub- 
sequent to  that,  and  that  the  balance  should 
be  paid  over  to  the  party  to  whom  It  should  be 
found  due.  It  was  said :  "The  practice  seems 
fully  settled  by  the  cases  cited  on  the  part  of 
the  plaintiff;  and  It  Is  now  further  certified 
to  us  by  the  master,  that  that  continues  to  be 
the  practice."  Seamoer  v.  Bridge,  8  T.  R.  408. 
In  this  case  the  defendant's  attorney  con- 
tended "that  the  rule  was  not  so  general  as 
was  contended  for ;  that  where  the  plaintiff  did 
not  actually  proceed  to  trial  he  might  have  his 
costs  taxed  up  to  the  time  of  the  defendant's 
paying  money  Into  court ;  for  it  Is  otherwise  If 
a  juror  be  withdrawn.  Now  the  present  case 
falls  within  the  reason  of  that;  for  here  the 
defendant  is  entitled  to  Judgment  as  in  case 
of  a  nonsuit." 

b.  American  ca%eM. 

I      The  usual  effect  of  the  withdrawal  of  a  ju- 
f  ror  Is  a  continuance  of  the  case.     But  to  this 

there  appears  to  be  some  exception. 
I  Certain  depositions  on  objection  of  the  de- 
fendant were  rejected  by  the  court,  and  there- 
upon at  the  Instance  of  the  plaintiff  the  court 
withdrew  a  juror,  and  afterwards  on  the  papers 
being  destroyed  by  fire  the  plaintiff  had  leave 
to  file  a  new  complaint.  On  the  subsequent 
trial  defendant  contended  that  the  withdrawal 
of  a  juror  was  equivalent  to  a  nonsuit,  and  that 
a  new  and  different  complaint  had  been  substi- 
tuted without  notice.  It  was  held:  "The 
withdrawal  of  the  juror  was  made  to  operate 
as  a  continuance  by  the  court.  Such  must, 
then,  havp  been  the  design  of  It.  and  otherwise 
unexplained.  It  must  be  presumed  to  have  been 
done  by  consent  or  without  objection.  Under 
any  circumstances,  it  is  no  ground  for  re- 
versal."    Benedict  v.  CoKzens.  4  Cal.  381. 

And  under  Md.  act  1785,  chap.  80.  providing 
that  courts  of  law  shall  have  full  power  to  al- 
low amendments  before  verdict,  and  that  If 
amendment  is  made  after  the  Jury  Is  sworn  a 
juror  shall  be  withdrawn.  It  Is  error  to  refuse 
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a  continuance.  Strong  v.  District  of  Colum- 
bia. 3  MacArth.  499.  In  this  case  the  conrt 
said :  "In  our  opinion  the  requirement  In  this 
section,  that,  'a  juror  shall  be  withdrawn' 
where  'amendment  Is  made  after  the  Jury  )• 
sworn,'  Is  mandatory,  and  the  party  against 
whom  the  amendment  Is  made  has  an  absolute 
right  to  a  continuance  In  the  case  referred  to 
which  the  court  Is  not  at  liberty  to  refuse." 

Where,  after  a  Jury  was  Impaneled,  upon 
motion  of  plaintiffs,  leave  was  given  to  with- 
draw a  Juror,  and.  a  Juror  being  wllhdrawn 
and  the  jury  discharged,  the  court  ordered 
that  the  case  be  continued  and  that  plaintiff! 
pay  the  costs  of  the  term,  and  it  was  assigned 
for  error  that  the  court  allowed  a  juror  to  b€ 
withdrawn  without  rendering  a  judgment  for 
previous  costs,  it  was  held,  on  the  objection 
that  after  the  jury  was  Impaneled  the  court  at 
the  Instance  of  the  plaintiff  gave  leave  to  with- 
draw a  juror  without  nonsuiting  the  plalntlif. 
that  the  practical  effect  of  withdrawing  a  juror 
In  our  practice  Is  not  that  it  shall  operate  as 
a  nonsuit,  but  merely  to  carry  the  case  over  to 
another  term.  Schofleld  v.  Settley,  31  111.  515. 
In  this  case  the  court  said:  "This  practice 
has  crept  In  gradually,  ameliorating  the  more 
rigid  mode  of  proceeding  by  the  rules  of  the 
common  law.  It  Is  considered  necessary  for 
the  due  administration  of  justice  that  courts 
should  possess  this  power,  to  be  used  in  their 
discretion." 

And  where  the  court  allowed  the  plaintiff  on 
the  trial  to  amend  his  declaration,  and  directed 
a  Juror  to  be  withdrawn,  and  continued  th« 
case.  It  was  held  that  the  continuance  was  at 
the  Instance  of  the  plaintiff  In  error,  that  it 
was  necessary  for  that  purpose  that  the  jury 
be  discharged,  that  a  discretion  Is  necessary  to 
the  administration  of  justice,  and  that  when  it 
Is  properly  exercised  no  one  can  complain.  Mil- 
ler V.  Metzger.  16  111.  390.  In  this  case  the 
court  said :  "The  power  to  discharge  a  jury 
must  of  necessity  reside  In  the  court,  otherwise 
there  would  often  be  a  total  failure  of  Justice. 
A  material  witness  may  be  taken  111,  a  party 
by  fraud  may  get  his  adversary's  witness  be- 
yond the  reach  of  the  court,  a  Juror  may  be 
taken  sick  and  die,  and  many  other  occnrrenci»s 
Incident  to  human  affairs  may  arise,  where  the 
court  must  exercise  such  power;  and  It  has 
often  !)een  done,  even  In  criminal  cases." 

And  where  a  continuance  was  asked  to  exam- 
ine a  map  on  file  In  the  auditor's  office,  and  to 
compare  the  same  with  one  on  file  on  the  trial, 
and  It  was  admitted  that  If  the  maps  tallied 
the  plaintiff  could  recover,  and  the  court  en- 
tered a  verdict  for  plaintiff  and  refused  to  al- 
low the  withdrawal  of  a  juror,  but  gave  the 
defendant  time  to  move  for  a  new  trial  In  case 
he  could  show  the  maps  differed,  which  he 
failed  to  do,  It  was  held  that  the  withdrawal 
of  a  Juror  where  a  party  Is  surprised  after  p>- 
Ing  Into  trial  Is  usually.  If  not  uniformly,  a 
matter  resting  In  the  sound  discretion  of  the 
trial  court,  and  that  a  refusal  to  permit  a 
jnror  to  be  withdrawn  cannot  usually  be  as> 
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instructing  the  jury  as  to  the  law  of  negli- 
gence, and  submitting  to  them  the  question 
as  to  whether  the  plaintiff  had  exercised  due 
«areand  diligence  m  selling  and  disposing  of 
the  hops  consigned  to  him  by  the  defendants, 
on  the  ground  that  there  was  no  evidence  to 
support  such  an  instruction.  The  evidence 
on  the  part  of  the  defendants  tended  to  show 
that,  at  the  time  the  hops  were  received  by 
the  plaintiff  in  London,  they  were  worth  in 
thAt  market  from  24  to  25  cents  a  pound, 
notwithstanding  which  he  retained  them  in 


his  possession  for  almost  a  year,  when  they 
were  consumed  by  fire;  and  this  was,  in  our 
•opinion,  sufficient,  in  the  absence  of  any  ex- 
planation whatever,  to  carry  the  case  to  the 
jury  upon  the  question  of  negligence,  and 
was  sufficient  upon  which  to  base  an  in- 
struction. 

This  disposes  of  the  questions  made  on 
the  appeal,  and,  there  being  no  error  in  the 
recora,  we  have  no  alternative  but  to  affirm 
the  judgment. 


•Igned  for  error.  Morrison  v.  Hedenberg,  138 
111.  22,  27  N.  B.  460.  The  court  said :  "But 
in  this  case,  the  only  purpose  for  which  coun- 
ael  desired  to  have  a  Juror  withdrawn  and  the 
ease  continued  was,  to  enable  him  to  make  In- 
Testigatlons  as  to  the  genuineness*  of  the 
Wooley  map,  and  by  the  order  of  the  court  un- 
der which  the  verdict  was  rendered  he  was  al- 
lowed nearly  one  month  for  that  purpose. 
...  He  was  therefore  accorded  all  the  re- 
lief that  the  withdrawal  of  a  Juror  would  have 
siren  him,  and  consequently  has  no  ground  of 
complaint  In  that  respect." 

In  Van  Syckel  v.  Perry,  8  Robt.  621,  where 
00  a  trial  It  appeared  that  part  of  a  cargo  sued 
for  had  been  paid  for,  and  that  one  of  the 
plaintiffs  had  assigned  his  Interest  In  one  half 
the  claim  and  was  an  improper  party,  and  a  mo- 
tion was  made  for  a  nonsuit,  and,  in  order  to 
defeat  that  motion,  plaintiff  moved  to  amend 
the  complaint,  the  court  declined  to  grant  a 
BODiult,  but  intimated  that  plaintiff's  counsel 
mlj^ht  withdraw  a  Juror  and  apply  for  such 
amfndment  at  special  term.  A  Juror  was  ac- 
cordingly withdrawn  and  the  case  went  over, 
and  thereafter  the  amendment  was  refused  on 
the  ground  that  it  was  a  new  and  separate 
caase  of  action  and  was  barred  by  limitation. 

And  where  a  party  is  surprised  by  the  evi- 
dence given  on  the  trial  by  his  adversary's  wit- 
nesses, and  Is  not  prepared  with  the  evidence 
to  rebnt,  his  proper  course  Is  to  apply  for  an 
adJournBent  in  order  to  procure  it  or  for  leave 
to  withdraw  a  Juror,  and  if  he  neglects  to  do 
io,  and  allows  the  case  to  go  to  the  Jury  on  the 
evidence  taken,  the  court  will  not  grant  him  a 
new  trial  on  the  ground  that' the  evidence  was 
a  sarprise  to  him,  and  that  the  witnesses  whose 
teatimony  was  needed  to  rebut  it  were  kept 
•way  from  the  trial  by  the  contrivance  of  per- 
«on8  acting  in  the  interest  of  his  adversary. 
Meaaenger  v.  Fourth  Nat.  Bank.  6  Daly,  190, 
Affirming  48  How.  Pr.  542. 

A  plaintiff  has  no  right  to  be  surprised  by 
evidence  within  the  issues.  If,  however,  he  Is. 
he  mast  find  out  his  surprise  at  the  trial,  and 
he  can  then  apply  to  the  court  for  leave  to 
withdraw  a  Juror,  or  submit  to  a  nonsuit.  Peo- 
ple v.  Marks,  10  How.  Pr.  261. 

"The  plaintiff  began  suit  for  damages  for 
malicions  prosecution  of  bankruptcy  proceed- 
ings instituted  by  defendants  without  alleging 
that  they  were  taken  against  him  without 
probable  cause  and  with  malice.  On  the  trial 
of  the  action.  It  was  held  that  the  complaint 
^as  not  sufficient,  and  that  the  plaintiff  be 
allowed  to  withdraw  a  Juror  on  tlie  payment  of 
costs,  and  amend  the  complaint  by  inserting 
•without  probable  cause  and  malice.'"  St. 
John  v.  Duncan,  2  N.  Y.  Month.  L.  Bull.  20. 

The  power  of  the  circuit  court,  in  a  proper 
««e,  to  permit  a  Juror  to  be  withdrawn,  or  to 
order  a  nonsuit.  Is  undoubted :  but  there  Is  no 
necessary  connection  between  the  two  processes. 
The  withdrawal  of  a  Juror  operates  to  continue 
the  cause,  and  does  not  of  Itself  entitle  the  de- 
fendant to  a  Judgment  of  any  kind.  If  a  non- 
*iit  be  properly  granted  the  withdrawal  of  a 
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Juror  as  preliminary  thereto  is  entirely  super- 
fluous and  harmless.  But  if  Judgment  of  non- 
suit be  rendered  merely  because  a  Juror  has 
been  withdrawn,  such  Judgment  is  founded  upon 
a  misapprehension  of  the  legal  effect  of  with- 
drawing a  Juror,  and  is  erroneous.  Planer  v. 
Smith,  40  Wis.  31.  In  this  case  the 
court  said :  "The  Judgment  before  us  is 
erroneous  because  it  was  evidently  ren- 
dered on  the  theory  that  Judgment  must 
necessarily  follow  the  withdrawal  of  a  Juror. 
But  were  any  Judgment  proper,  it  should  only 
be  a  Judgment  of  nonsuit,  which,  of  course, 
would  be  no  bar  to  another  action  for  the 
same  cause." 

Where  defendant  moved  to  exclude  all  the 
evidence,  and  plaintiff's  counsel,  instead  of  ask- 
ing leave  to  withdraw  a  Juror,  asked  leave  to 
Introduce  further  testimony,  which  was  denied, 
and  defendant  pressed  his  motion  and  to  dis- 
charge the  Jury,  which  was  allowed,  it  was  held 
that  "while  such  a  practice  is  wholly  without 
precedent,  so  far  as  our  knowledge  of  practice 
goes,  yet  it  is  not  difficult  to  prescribe  as  to  Its 
legal  effect.  Such  a  motion  can  be  regarded 
only  as  an  exprensed  consent,  on  the  part  of  the 
defendant,  to  the  withdrawal  of  a  Juror  by  the 
plaintiff,  and  that  the  cause  might  stand  con- 
tinued to  another  term,  and  when  allowed  by 
the  court  no  other  effect  could  legally  be  at- 
tributed to  it.  The  defendant  having  so  con- 
sented, the  court  could  not  properly  even  give 
Judgment  as  in  case  of  nonsuit."  Bohmann  v. 
Chicago.  15  111.  App.  48.  The  court  said: 
"It  was  held  in  Chandler  v.  Bickneil.  6  Cow. 
30,  that  where  the  plaintiff  is  allowed  to  with- 
draw a  Juror,  against  the  consent  of  the  de- 
fendant, the  latter  was  entitled  to  move  for 
Judgment  as  in  case  of  nonsuit.  That,  how- 
ever, is  not  allowed  under  our  practice.  In 
Schofleld  V.  Settiey,  31  111.  515.  the  court  says: 
•The  practical  effect  of  withdrawing  a  Juror, 
in  our  practice,  is  not  that  it  shall  operate  as 
a  nonsuit,  but  merely  to  carry  the  cause  over  to 
another  term.*  " 

Where  a  party  to  a  suit  is  surprised  by  an 
unlooked-for  construction  of  one  of  the  rules  of 
the  court  upon  which  he  has  relied  in  making 
out  his  case,  the  Jury  will  be  withdrawn  and 
the  cause  continued.  Sheldon  v.  Bahner.  4  Pa. 
Co.  Ct.  16. 

But  in  Wolcott  V.  Studebaker,  34  Fed.  Rep. 
8,  where  the  court  was  about  to  direct  the  ver- 
dict for  the  defendant,  and  the  plaintiff  asked 
then  for  a  nonsuit,  it  was  held :  "It  Is  not 
our  practice  to  grant  what  Is  technically  known 
as  a  nonsuit.  The  proper  practice  would  be 
for  the  plaintiff  to  ask  to  withdraw  a  Juror 
and  discontinue  the  case."  In  this  case  the 
court  said :  "There  Is  a  statutory  provision 
of  this  state  [Illinois]  to  the  effect  that  every 
person  desiring  to  suffer  a  nonsuit  shall  be 
debarred  from  doing  so  unless  he  do  so  before 
the  Jury  retires  from  the  bar.  As  I  am  ad- 
vised, it  was  the  practice  of  Judge  Drummond. 
applying  by  way  of  analogy  this  statute  to  such 
a  case,  and  it  Is  the  practice  of  Judge  Blodgett. 
to  allow  the  plaintiff  before  the  Jury  retires  to 
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withdraw  a  Juror  and  dlscontlnae.     So  I  shall 
permit  the  plaintiff  to  take  that  course." 

In  Schechter  v.  Denver,  L.  &  G.  R.  Co.  8L 
Colo.  A  pp.  25,  44  Pac.  761,  In  an  action  for 
Injury  to  property  from  a  railroad,  plaintiff's 
counsel  asked  leave  to  withdraw  a  Juror,  and 
submit  to  nonsuit.  Both  requests  were  denied 
by  the  court,  who  then  withdrew  the  case  from 
the  Jury  and  ordered  a  Judgment  of  nonsuit 
.  entered.  It  was  held  that  under  Colo.  Civ. 
Code,  I  160,  providing  that  an  involuntary  non- 
suit may  be  granted  upon  motion  of  the  de- 
fendant, the  court  may  8ua  sponte,  or  on  mo- 
tion of  either  party,  grant  a  nonsuit  in  every 
case  where  there  Is  such  a  failure  of  evidence 
that  a  verdict  If  found  would  be  set  aside. 
The  court  said :  "But,  In  our  view,  It  is  not 
necessary  to  authoritatively  decide  whether  or 
not  a  court  can  order  a  nonsuit  of  its  own  mo- 
tion, as  In  this  case  the  request  of  both  parties 
was  tantamount  to  a  motion,  and  must  be  so 
regarded." 

III.  Effect  of  icithdrawal  of  juror  in  criminal 
cases. 

The  withdrawal  of  a  Juror  Is  held,  with  but 
few  exceptions,  not  to  be  a  bar  to  a  further 
trial.  But  where  the  discretion  of  the  court  Is 
apparently  abused  by  allowing  the  prosecuting 
attorney  more  time  to  look  for  further  evi- 
dence, it  Is  held  to  be  a  bar. 

In  KInloch's  Case,  Fost.  C.  L.  16,  22,  1  Wils. 
167,  after  a  plea  of  not  guilty  of  treason,  the 
defendants  desired  to  plead  to  the  Jurisdic- 
tion and  a  Juror  was  withdrawn,  and  the  Jury 
were  discharged  upon  the  motion  of  the  pris- 
oner's counsel,  and  at  the  prisoner's  request 
and  with  the  consent  of  the  attorney  general. 
The  court  overruled  the  plea,  and  ordered  that 
the  prisoners  should  plead  over  to  the  treason, 
and  they  pleaded  not  guilty,  and  the  same  Jury 
was  sworn  and  charged  and  both  defendants 
found  guilty.  A  motion  in  arrest  of  Judgment 
on  the  ground  that  the  last  trial  was  a  nullity 
on  account  of  the  Jury  having  been  sworn  and 
charged  in  the  previous  proceedings,  was  over- 
ruled. 

And  where  a  trial  for  murder  had  t>een  com- 
menced and  part  of  the  witnesses  examined, 
and  it  was  discovered  that  an  alien  was  upon 
the  Jury,  and  the  prosecuting  attorney  moved 
that  the  Juror  be  withdrawn  and  a  new*  Juror  be 
sworn  In  his  place,  it  was  held  to  be  regular, 
under  III.  Rev.  Laws,  381,  Gale's  Stat.  397, 
§  11,  providing  that  in  case  of  the  death,  sick- 
ness, or  nonattendance  of  any  grand  or  petit 
Juror,  after  he  shall  have  been  sworn  upon  the 
Jury,  or  where  any  such  Juror  as  aforesaid,  aft- 
er being  sworn  as  aforesaid,  shall,  for  any  rea- 
sonable cause,  be  dismissed  or  discharged.  It 
shall  be  lawful  for  the  court  to  cause  others. 
If  necessary,  to  be  summoned,  and  sworn  in  his 
or  their  stead.     Stone  v.  People.  3  111.  326. 

And  where  one  of  the  Jurors  was  withdrawn 
from  the  panel  without  the  defendant's  consent, 
and  the  Jury  were  discharged  in  a  prosecution 
for  highway  robbery,  and  the  defendant  was 
remanded  to  prison,  It  was  held  that  a  Judg- 
ment on  a  subsequent  verdict  for  guilty  could 
not  be  arrested  on  the  ground  that  a  Jury 
sworn  and  charged  in  a  criminal  case  cannot 
be  discharged.  Com.  v.  Bowden,  9  Mass.  494. 
In  this  case  the  court  said :  "The  ancient 
strictness  of  the  law  upon  this  subject  has  very 
much  abated  in  the  English  courts :  nor  would 
It  be  consistent  with  the  genius  of  our  govern- 
ment or  laws  to  use  compulsory  means  to  ef- 
fect an  agreement  among  Jurors.  The  practice 
of  withdrawing  a  Juror,  where  there  existed  no' 
prospect  of  a  verdict,  has  frequently  been 
adopted  at  criminal  trials  In  this  court,  fi6  the 
exception  taken  in  this  case  cannot  prevail." 
48  L.  R.  A. 


So,  where  two  were  Indicted  for  conspiracy 
to  defraud,  and  one  was  acquitted,  aad,  the 
Jury  being  unable  to  agree  on  a  verdict  as  to 
the  other,  the  court,  without  consent  of  the 
prisoner,  ordered  a  Juror  to  withdraw,  and  tic 
rest  being  called,  and  only  eleven  answering, 
they  were  discharged.  It  was  held  that  the 
court  may,  in  their  discretion.  In  a  criminal 
case,  discharge  a  Jury  who  are  unable  to  agree 
on  a  verdict,  and  against  the  consent  of  the 
defendant,  who  may  be  brought  to  trial  a  Bee- 
ond  time  for  the  same  offense.  People  v.  01- 
cott,  2  Johns.  Caa  301. 

And  in  an  indictment  for  a  misdemeanor, 
where  It  was  discovered  after  the  trial  had  t>e- 
gun  that  one  of  the  Jurorawas  biased,  and  erj. 
dence  of  this  fact  was  received  over  the  objec- 
tion of  the  defendant,  and  the  court  ordered 
the  Juror  to  be  withdrawn  and  the  esse  con- 
tinued without  the  consent  of  the  defendant 
it  was  neld  that  this  did  not  prevent  a  sec- 
ond trial.  United  States  v.  Morris,  1  Curt 
C.  C.  23,  Fed.  Cas.  No.  15.815.  In  this  ca§e 
the  court  said :  "The  rule  of  the  common  law. 
as  shown  by  the  authorities  cited  by  the  defend 
ant's  counsel,  is,  that  neither  party  has  a  right 
of  challenge  after  the  Jury  Is  sworn  for  cause 
then  existing.  But  It  by  no  means  follows 
that  It  Is  not  In  the  power  of  the  court,  at  the 
suggestion  of  one  of  the  parties,  or  upon  ita 
own  motion,  to  interpose  and  wltharaw  from 
the  panel  a  Juror  utterly  unfit.  In  the  apprehen- 
sion of  every  honest  man,  to  remain  there." 

In  Com.  V.  Purchase,  2  Pick.  521.  la  Am. 
Dec.  452,  where  the  Jury  in  a  capital  case  failed 
to  agree,  and  the  prisoner  was  put  upon  his 
trial  before  another  Jury,  reference  was  made 
to  Com.  V.  Bowden,  9  Mass.  494,  where  the  Jury 
failed  to  agree,  and  a  Juror  was  w^ithdrawn 
without  the  consent  of  the  prisoner  and  the  case 
committed  to  another  Jury  which  convicted, 
and  the  court  said :  "The  precedent,  however, 
has  been  followed  in  many  instances  since.  In 
trials  not  capital  ;  and  in  one  case  at  Plymouth, 
in  a  trial  for  capital  arson,  the  Jury  were  dis- 
charged of  the  case  under  similar  circum- 
stances, and  on  another  trial  at  the  succeeding 
term  a  conviction  of  the  burning  of  c  dwelllDj? 
house,  but  not  in  the  night-time,  took  place  and 
Judgment  followed.  In  this  latter  case  no  ques- 
tion was  made  as  to  the  regularity  of  the  sec- 
ond trial." 

And  where  a  defendant  In  a  prosecution  for 
felony  is  taken  III  on  the  trial,  and  the  coar: 
Is  satisiled,  by  the  opinion  of  physicians  or 
otherwise,  that  he  is  too  III  to  be  present  la 
open  court  at  every  stage  of  the  trial,  the 
cause  should  be  either  temporarily  continued 
to  await  his  convalescence,  or  a  Juror  should 
be  withdrawn  and  the  cause  continued  for  the 
term.     Brown  v.  State,  38  Tox.  482. 

But  in  some  cases  the  withdrawal  of  a  Jnror 
has  been  held  to  operate  as  a  discharge  of  the 
defendant. 

As  in  State  v.  Ephraim,  19  N.  C.  (2  Dev.  A 
B.  L.)  162,  where  It  was  held  that  the  with- 
drawal of  a  Juror  and  the  discharge  of  the  Jury 
against  the  consent  of  the  defendant  in  a  capi- 
tal case  entitled  the  defendant  to  his  discharge. 
In  this  case  after  the  trial  the  Jury  came  into 
court  and  declared  that  they  were  not  likely  to 
agree,  and  two  of  the  Jurors  stated  tbat  thej 
were  unwell,  and  the  court  ordered  a  Juror  to 
be  withdrawn  and  the  Jury  to  l>e  discharged. 
The  court  said  that  If  the  record  showed  that 
the  Jurors  were  so  sick  as  to  render  It  danger 
ous  to  health  it  would  have  been  different: 
but  it  was  not  shown  that  the  discharge  was 
necessary  in  this  case. 

In  State  v.  Morrison,  20  N.  C.  (3  Dev.  4  B. 

L.)  115,  the  court  said  that  in  the  case  of  State 

V.  Ephraim,  19  N.  C.    (2  Dev.  &  B.  L.)    ie2» 

we  held  that  a  Jury  charged  In  a  case  of  cap!- 
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tal  felony  cannot  be  discharged  before  render- 
iof  a  Terdlct.  bat  for  evident,  urgent,  overrul- 
ing necessity,  arising  from  some  matter  occur- 
ring during  the  trial,  which  was  beyond  human 
foresight  and  control.  But  in  the  trial  of  Is- 
ioe&  on  indictments  for  misdemeanors  the  rule 
If  different." 

And  after  a  prisoner  has  pleaded  to  an  In- 
dictment and  the  jury  sworn  and  evidence  of- 
fered. If  the  public  prosecutor  without  the  pris- 
oner's cocDsent  withdraw  a  Juror  because  he  Is 
anprepared  with  his  evidence,  the  prisoner  can- 
sot  afterwards  be  tried  on  the  same  Indict- 
ment, and  if  he  Is,  it  is  a  good  cause  for  arrest- 
ing the  Judgment.  People  v.  Barrett,  2  Cal. 
304,  Reversing  2  Cal.  100.  In  this  case  the 
court  said :  '^Without  denying  the  right  of 
courts  to  withdraw  a  juror  in  criminal  causes, 
and  put  the  defendant  on  his  trial  a  second 
time,  it  Is  evident  this  power  should  not  be 
lightly  used,  but  confined  as  much  as  may  be 
to  cases  of  very  urgent  necessity,  where,  by  the 
act  of  God,  or  by  some  sudden  and  unforeseen 
tccldent,  it  is  impossible  to  proceed  without 
manifest  Injustice  to  the  public,  or  the  defend- 
ant himself.  We  do  not  mean,  at  .present,  to 
define  all.  or  any,  of  the  cases  in  which  this 
practice  may  be  pursued,  but  we  all  agree  that 
a  defendant  ought.  In  no  case,  to  be  put  on  a 
second  trial  for  the  same  offense,  where  a  juror 
has  been  discharged  on  no  other  ground  than  be- 
cause the  public  prosecutor  found  himself  un- 
able to  proceed  for  the  want  of  sufficient  testi- 
mony to  convict,  and  where  this  inability  was 
the  consequence  of  bis  not  taking  the  necessary 
to  obtain   it.     To  discharge  a  Juror 


under  such   circumstances  would   be  liable   to- 
great   abuse  and  oppression.'* 

In  conclusion,  it  may  be  said  that  the 
weight  of  authority  now  is  that  a  juror  may  be 
withdrawn  and  the  case  tried  before  another 
Jury  either  in  criminal  or  civil  cases.  But  if 
a  Juror  Is  withdrawn  in  a  felony  case  by  an 
abuse  of  discretion  of  the  trial  Judge,  there  1» 
some  rlslc  of  its.  being  held  to  be  bar  to  a  fur- 
ther prosecution.  Whilst  it  is  within  the  dis- 
cretion of  the  court,  the  practice  is  in  reality 
a  relic  of  antiquity,  the  supposition  being  that 
the  only  way  to  get  rid  of  a  jury  Is  to  call 
them  by  name  and  if  eleven  only  respond  the 
trial  must  stop;  therefore  when  one  Juror  wa» 
taken  out  of  the  box  and  the  jury  were  called, 
and  the  court  suddenly  discovered  that  they  had 
only  eleven  Jurors,  the  trial  ceased.  The  ordi- 
nary practice  throughout  this  country  is  that 
when  a  party  is  suddenly  taken  by  surprise 
during  the  trial  by  his  witnesses  testifying  di- 
rectly opposite  to  what  he  has  reason  to  be- 
lieve they  will  say,  and  knows  that  he  csa 
prove  the  facts  alleged  by  other  witnesses,  or 
when,  by  an  unexpected  ruling  on  pleadings 
a  just  claim  is  prejudiced,  the  court  on  a 
proper  application  by  affidavit  for  continu- 
ance on  account  of  want  of  evidence  or  of  Its 
own  motion  in  matters  on  pleadings  usually 
makes  an  order  that  "swearing  of  the  Jury  is 
set  aside  and  the  case  continued"  Instead  of 
going  through  the  formula  of  taking  one  of  the 
Jurors  out  of  the  jury  box.  While  this  is  in 
effect  the  usual  practice,  the  courts  have  a 
right  to  withdraw  a  Juror  and  continue  the- 
case.  I.  T. 
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V. 

G.  N.  TENLAND,  Appt. 
(126  N.  C.  578.) 

1.  A  contract  by  vrhlcli  a  alieriff  and 
tax  collector  tarns  over  the  tax  list 
to  anotbcr  person,  with  an  agreement  to 
give  him  a  certain  commission  for  collecting 
the  taxes  for  certain  years,  is  illegal  and 
void  on  grounds  of  public  policy,  under 
Code,  S  2084,  which  provides  that  the  sheriff 
shall  not  "let  to  farm,  in  any  manner,  his 
county  or  any  part  of  It." 

S.  The  defen»e  that  a  contract  Is  in- 
valid on  grounds  of  public  policy  cannot 
be  waived  by  failure  to  plead  It. 

(December  22,  1899.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Macon  County 
in  favor  of  plaintiff  in*  an  action  to  recover 
the  amount  alleged  to  be  due  plaintiff  under 
a  contract  by  which  defendant  was  to  collect 
taxes  which  it  was  plaintiff's  duty  as  county 
tax  collector  to  do.  Reversed. 
The  facts  are  stated  in  the  opinion. 


Note. — For  public  policy  in  respect  to  trans- 
fer of  an  officer's  salary,  see  Schwenk  v.  Wyck- 
off  (N.  J.)  9  L.  R.  A.  221 :  Bowery  Nat.  Bank 
V.  Wilson  (N.  Y.)  9  L.  R.  A.  706,  and  note;  and 
Btate  T.  Willlainson  (Mo.)  21  L.  R.  A.  827. 

For  aale  by  postmaster  of  his  furniture  and 
fixtures,  with  agreement  to  resign  his  office  and 
recommend   appointment    of    the  other  party, 
Ke  Edwards  v.  Randle  (Ark.)  36  L.  R.  A.  174. 
48L.R.A. 


Messre.  Simiiionsy  Pen,  ft  Ward,  for 

appellant: 

Such  contracts  are  expressly  forbidden  by 
the  laws  of  the  state. 

1  N.  C.  Code,  §  2084. 

Such  contracts  are  in  violation  of  commott 
law,  aud  are  void  because  violations  of  pub- 
lic policy. 

Basket  v.  Moss,  115  N.  C.  448,  20  S.  E. 
733. 

It  is  not  too  late  ^o  make  this  defense 
for  the  first  time  in  the  supreme  court. 

Oscanpan  v.  Winchester  Repeating  Arms- 
Co.  103  U.  S.  2G1,  2(J  L.  ed.  539. 

Messrs.  Shepherd  ft  Bnsbee  for  ap- 
pellee. 

Falreloth,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

This  is  an  action  for  an  alleged  balance 
due  the  plaintiff  by  the  defendant  on  the 
following  facts:  The  plaintiff  was  sheriff 
and  tax  collector  of  Macon  county,  and  the 
tax  list  was  in  his  hands  for  collection  for 
the  years  1891  and  1892.  Plaintiff  and  de- 
fendant contracted  with  each  other  that 
the  defendant  was  to  collect  the  taxes  for 
those  years,  and  .to  receive  a  commission  of 
2V2  per  cent  for  making  collections,  and  the 
tax  list  was  turned  over  to  the  defendant 
by  the  plaintiff.  This  action  was  com- 
menced in  1894.  The  matter  was  referred, 
and  the  result  was  a  judgment  in  favor  of 
tlie  plaintiff  for  $93.02,  with  interest  and 
costs.     Appeal  by  the  defendant. 
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In  thiK  court  the  defendant  contends  that 
the  contract  was  illegal  and  void,  and  that 
the  plaintiff  cannot  maintain  his  action. 
This  question  has  not  heretofore  been  pre- 
sented to  this  court,  and  the  defendant's 
counsel  disclaims  any  insinuation  that  the 
contract  was  corruptly  made,  or  that  the 
parties  intended  to  violate  .  the  law.  We 
agree  with  counsel  that  the  contract  was  il- 
legal and  void,  on  the  grounds  of  public 
policy.  Code,  §  2084,  says:  "No  sheriff 
shall  let  to  farm,  in  any  manner,  his  county, 
or  any  part  of  it,  under  pain,"  etc.;  mean- 
ing his  oiBce.  There  is  no  question  of  fraud- 
ulent purpose  in  the  case.  The  question  is 
one  of  policy  and  safety  to  the  public  in- 
terests, and  that  is  highly  important.  There 
can  be  no  doubt  that  a  sheriff  may  employ  a 
deputy  or  other  private  person  to  assist  him. 
but  he  cannot  delegate  his  authority  to  an- 
other, as  that  would  tend  to  injure  the  public 
service.  The  public  has  an  interest  in  the 
proper  performance  of  their  duties  by  public 
officers,  and  would  be  prejudiced  by  agree- 
ments tending  to  impair  an  officer's  ef- 
ficiency, or  in  any  way  interfere  with  or 
disturb  the  due  execution  of  the  duties  of  the 
office.  The  office  of  sheriff  and  tax  collector 
is  one  of  public  confidence  and  fidelity  to 
a  public  trust,  and  cannot  be  a  matter  of 
bargain  and  sale.  It  requires  good  faith 
and  duty.  Under  the  present  contract,  the 
duty,  the  power,  and  the  control  of  the  tax 
collector's  office  are  placed  in  the  hands  of 
the  defendant.  True,  the  sheriff's  bond  is 
liable  for  the  amount  of.  collectible  taxes, 
but  the  public  trust  and  confidence  are  not 
secured  by  his  bond.  As  to  the  validity  of 
contracts,  the  law  makes  no  distinction  be- 
tween acts  mal-a  in  se  and  acts  mala  prohih- 
ita  or  wrong  simply  because  they  are  prohib- 
ited by  statute.  When  a  statute  intends  to 
prohibit  an  act,  it  must  be  held  that  its  vio- 
lation is  illegal,  without  regard  to  the  rea- 
son of  the  inhibition,  or  the  morality  or  im- 
morality of  the  act;  and  that  is  so,  without 
regard  to  the  ignorance  of  the  parties  as  to 
the  prohibiting  statute.  The  law  would  be 
false  to  itself  if  it  allowed  a  contract  to  be 
t-nforced  in  the  courts  against  the  intent 
and  express  provisions  of  the  law.  The 
above  principles  were  recognized  and  ex- 
pressed in  PucJcett  v.  Alexander,  102  N.  C. 
<)5,  3  L.  R.  A.  43,  8  S.  E.  767,  where  a  grad- 
uated physician  had  not  been  licensed,  but 
practiced,  and  undertook  to  collect  under  a 
contract,  in  violation  of  Code,  §§  3122,  313*2. 
It  was  held  that  the  contract  was  void  in 
its  inception. 

The  plaintiff's  counsel  in  this  court  then 
took  the  position  that,  if  the  contract  was 
illegal  and  unenforceable,  the  defendant  had 
waived  it  by  not  pleading  the  illegality,  and 
by  submitting  to  an  account  on  the  merits  of 
the  controversy.  That  is  true  generally, 
under  the  Code  practice,  but  there  are  some 
matters  that  the  party  cannot  waive,  and 
the  authorities  are  against  the  proposition 
in  such  cases.  In  Oscanyan  v.  Winchester 
Repeating  Arms  Co.  103  U.  S.  268,  26  L.  ed. 
539,  the  contract  under  consideration  was 
held  illegal  and  void,  because  it  was  against 
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public  policy,  which  was  not  pleaded,  and 
the  plaintiff  insisted  on  the  waiver.  Cop- 
pell  V.  Hall,  7  Wall.  642,  19  L.  ed.  244,  is  in- 
corporated  in  the  case.  The  court  said 
there  can  be  no  waiver  in  such  cases.  "The 
defense  is  allowed,  not  for  the  sake  of  the 
defendant,  but  of  the  law  itself.  .  .  . 
It  will  not  enforce  what  it  has  forbidden  and 
denounced.  .  .  .  Whenever  the  illegality 
appears,  whether  the  evidence  comes  from 
one  side  or  the  other,  the  disclosure  is  fatal 
to  the  case.  No  consent  of  the  defendant 
can  neutralize  ita  effect.  A  stipulation  in 
the  most  solemn  form  to  waive  the  objec- 
tion would  be  tainted  with  the  vice  of  the 
original  contract,  and  void  for  the  same  rea- 
sons. Wherever  the  contamination  reaches, 
it  destroys.  The  principle  to  be  extracted 
from  all  the  cases  is  that  the  law  will  not 
lend  its  support  to  a  claim  founded  upon  ita 
violation."  When  an  action  is  instituted  in 
a  court  which  has  no  jurisdiction  of  the  sub- 
ject-matter, the  court  will  not  proceed  to  do 
a  vain  thing,  but  will  stop,  without  waiting 
for  a  plea  denying  its  authority  to  proceed. 
So,  under  our  Constitution  and  statutes,  no 
personal  contract  of  a  married  woman  will 
1^  enforced  against  her  (with  a  few  excep- 
tions), if  the  court  can  discover  in  any  part 
of  the  record  that  she  is  married,  although 
her  coverture  is  not  pleaded.  Green  v.  Bal- 
lard, 116  N.  C.  144,  21  S.  E.  192:  Weaihcn 
V.  Borders,  124  N.  C.  610,  32  S.  E.  881. 
The  principle  is  that,  when  the  court  dis- 
covers that  it  is  invoked  to  aid  in  enforcing 
an  illegal  transaction,  the  court  ex  mero 
motu  will  withdraw  its  hand.  The  com- 
mon law  was  provident  in  respect  to  public 
interests.  It  would  not  allow  the  «iale  of 
an  office  to  be  the  foundation  of  an  action, 
because  it  was  against  public  policy.  Par- 
sons V.  Thompson,  1  H.  Bl.  322;  Blachford 
v.  Preston,  8  T.  R.  89.  Such  a  sale  was 
and  is  invalid,  because  the  law  could  not 
know  in  advance  whether  the  granted  or  bar- 
gainee would  be  competent  to  discharge  the 
trust  in  the  public  interest.  ReyneVs  Case, 
9  Coke,  9.5a.  For  the  above  reasons,  we  feel 
it  to  be  our  duty  to  declare  that  the  judg- 
ment of  the  superior  court  was  erroneous. 
Reversed. 

Clark,  J.:     1  concur  in  the  result. 

Rehearing  denied. 


John  SLAUGHTER 

V. 

N.  O'BERRY,  Appt. 

( N.  C ) 

Donbt  as  to  tlie  conatltntloiiallty  of 


Note. — As  to  necessity  that  ordinance  for 
public  Improvement  be  reasonable,  see  Hawes  r- 
Chicago  (111.)  30  L.  R.  A.  225. 

As  to  necessity  that  ordinances  In  general  be 
reasonable,  see  People  v.  Armstrong  (Mich.)  2 
L.  R.  A.  721,  and  some  cases  In  note:  Re  Ah 
You  (Cal.)  11  L.  R.  A.  408 ;  Olympla  v.  Mana 
(Wash.)  12  7..  R.  A.  130;  Pittsburgh.  C.  C  k 
St.  L.  R.  Co.  V.  Crown  Point  (Ind.)  35  L.  IL 
A.  684:  and  People  ex  rel  Akin  v.  Klpley  (fll.> 
41  L.  Tt.  A.  7^5.    - 


1900. 


Slaughter  y.  O'Bbrrt. 


44S 


mm  ordlnanee  relating  to  the  construction 
of  a  public  improvement  will  be  resolved  in 
faror  of  the  property  rights  of  individuals 
u  agalnat  the  power  of  the  city  to  invade  j 
Uiem. 
2.  An  ordinance  ivhlcli  provtdeii  tbat 
a  citjr.aliAll  do  the  ^rorlc  and  fnrnlah 
the  materlala  for  making  a  ae^ver 
connection  up  to  within  3  feet  of  the 
building  to  be  connected  la  void  as  an  un* 
reasonable  Invasion  of  the  rights  of  property 
ovners,  although  the  city  may  properly  speci- 
fy the  materials  to  be  used,  and  provide  that 
the  work  shall  be  done  only  by  some  person 
licensed  by  the  city  to  make  such  conoec- 
tionst  and  that  the  work  shall  be  done  under 
the  supervision  of  the  city  inspector. 

(March   13.   1000.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Wayne  County 
in  favor  of  plaintifT  in  a  mandamuA  pro- 
weding  to  compel  defendant  to  permit  plain- 
tiff to  make  connections  with  a  public  sewer. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  A.  C.  Davla  for  appellant. 

Mr.  W.  C.  Mnnroe,  for  appellee: 

A  municipal  corporation  possesses,  and 
can  exercise,  the  following  powers,  and  no 
others:  First,  those  granted  by  express 
words;  second,  those  necessarily  or  fairly 
implied  in,  or  incident  to,  the  powers  ex- 
pressly granted ;  third,  those  essential  to  the 
declared  objects  and  purposes  of  the  cor- 
poration, not  simply  convenient,  but  indis- 
pensable. 

Dill.  Mun.  Corp.  2(1  ed.  9  89  (55) ;  State 
T.  Webber,  107  N.  C.  965,  12  S.  E.  608. 

Municipal  corporations  cannot,  under  the 
claim  of  exercising  the  police  power,  sub- 
stantially prohibit  a  lawful  trade  unless  it 
is  so  conducted  as  to  be  injurious  or  dan- 
gerous to  public  health. 

8tate  V.  Taft,  118  N.  C.  1193,  32  L.  R.  A. 
122,  23  S.  E.  970;  Roscnbaum  v.  Newbem, 
118  N.  C.  83,  32  L.  R.  A.  123,  24  S.  E.  1. 

TureheUf  J.,  delivered  the  opinion  of  the 
court: 

Tlie  plaintiff  is  a  citizen  and  the  owner  of 
a  bouse  and  lot  in  the  city  of  Ooldsboro,  and 
Goldsboro  is  an  incorporated  city  and  the 
owner  of  a  public  sewerage  system.  The  de- 
fendant, O'Berry,  is  the  chairman  of  the 
sewerage  committee  of  said  city,  with  power 
to  grant  privileges  of  connection  with  said 
city  sewerage,  upon  specified  terms,  men- 
tioned in  the  ordinances  of  said  city. 
Among  the  specified  requirements  of  the  city 
ordinances  are  the  following:  That  no 
connection  shall  be  made,  but  by  some  per- 
son elected  and  licensed  by  the  city  to  make 
such  connection;  that  said  work  shall  then 
be  done  under  the  supervision  and  direction 
of  the  city  inspector,  and  that  the  city  shall 
furnish  the  materials  and  do  the  work  of 
niaking  such  connection  to  within  3  foot 
of  the  building  to  be  so  connected  with  said 
eewarage;  that  the  application  for  such  con- 
nection shall  be  in  writing,  setting  forth  the 
location  of  the  building  to  b©  connected,  and 
the  purposes  for  which  the  sewerage  is  to  be 
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used,  and  a  survey  and  plan  of  said  sewer- 
age, containing  an  estimate  of  the  cost  of 
said  connection;  and  that  the  applicant 
siiall  deposit  a  sufficient  amount  of  money 
with  the  city  to  defray  the  expenses  of  such 
connection.  The  plaintiff  has  been  elected 
and  licensed  to  make  such  connections,  and 
has  made  his  application  in  writing,  and 
furnished  a  survey  of  the  premises,  with  es- 
timates of  cost  of  said  connection,  but  de- 
clined" to  make  the  deposit  required  by  the 
ordinance,  and  asked  the  privilege  of  fur- 
nishing his  own  material  and  of  doing  his 
own  work  in  making  the  connection,  under 
the  direction  ond  supervision  of  the  city  in- 
spector. This  application  of  the  plaintiff 
was  refused  for  the  reason  that  he  had  not 
made  the  deposit  required  by  the  ordinance, 
and  because  he  proposed  to  furnish  his  own 
material  and  do  his  own  work  in  making  the 
connection.  These  are  the  substantial  facts 
as  we  understand  them,  and  present  the 
question  of  consideration,  and  determina- 
tion. 

The  city  being  the  owner  of  a  public  sew- 
eratje,  it  has  the  right,  and  it  is  its  duty,  to 
protect  the  same  from  improper  uses  and 
connections.  But  this  should  be  done  in  a 
reasonable  manner,  and  so  as  not  to  affect 
private  rights  further  than  is  necessary  for 
that  purpose.  Where  it  becomes  necessary 
to  invade  private  property,  it  must  be  done 
with  the  consent  of  the  owner,  or  under  the 
doctrine  of  eminent  domain,  when  the  owner 
would  be  entitled  to  compensation.  Neither 
can  the  city,  in  the  exercise  of  its  corporate 
powers,  interfere  with  the  rights  of  the  own- 
er over  his  property,  nor  with  his  personal 
ri^rhts,  where  it  is  not  necessary  to  do  so 
for  the  public  benefit.  From  a  consideration 
of  these  principles,  it  seems  to  us  that  the 
city  had  the  right  to  say  what  is  a  proper 
connection  with  its  sewerage;  that  it  had  a 
right  to  require  that  this  connection  should 
l»e  made  by  its  authorized  agent,  and  under 
the  direction  and  supervision  of  its  city  in- 
spector; and  that  only  suitable  material 
should  be  used  in  making  such  connection. 
But  with  these,  it  seems  to  us,  its  rightful 
powers  ceased.  The  plans  and  specifications 
for  this  connection  had  been  made  and  ap- 
proved. The  connection  was  a  proper  one 
to  be  made,  or  the  plans  and  specifica- 
tions filed  by  the  plaintiff  would  not  have 
been  approved.  The  plaintiff  was  a  licensed 
officer  of  the  city  to  do  such  work,  under  the 
direction  and  supervision  of  the  city  inspect- 
or. So  the  question  comes  down  to  this: 
Should  the  plaintiff  be  allowed  to  furnish 
his  own  material,  subject  to  the  inspection 
and  approval  of  the  city  inspector,  and  to  do 
his  own  work  on  his  own  premises,  or  shall 
he  be  compelled  to  hire  the  city  to  furnish 
this  material  and  to  do  his  work?  We  see 
no  reason  why  he  should  be  required  to  do 
so.  We  can  see  no  benefit  the  city  is  to 
derive  from  such  a  requirement,  unless  it  be 
a  profit  on  the  material  or  the  work  to  be 
done,  or  to  furnish  a  job  for  some  favorite 
of  the  corporate  authorities.  We  do  not 
say  this  is  so,  but  we  say  that,  if  it  is  not 
then  we  see  no  reason  for  such  requirement. 
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and  no  public  benefit  to  be  derived  from  such 
requirement.  And,  if  it  is  not  required  for 
the  public  good,  it  is  an  unnecessary  inva- 
sion of  the  personal  and  property  rights  of 
the  plaintiff,  ultra  vires,  and  unlawful.  Too 
much  stress  should  not  be  put  upon  the  fact 
that  the  plaintiff  is  a  licensed  officer  to 
make  the  connection, — "to  tap  the  main." 
Tliat  fact  supplies  only  one  of  the  points 
made  in  this  case,  and  therefore  enters  into 
itff  consideration.  But,  had  he  not  been  such 
licensed  oHicer,  it  seems  to  us  that  it  would 
have  been  only  necessary  for  the  plaintiff  to 
have  gotten  someone  licensed  by  the  city  to 
do  such  work, — to  make  the  connection  with 
the  main, — and  the  other  work,  such  as  sup- 
plying the  material,  digging  the  trench,  and 
covering  the  pipe,  he  might  have  been  al- 
lowed to  do  himself,  as  the  city  was  in  no 
way  interested  in  that.  Where  a  city  has 
the  power  to  erect  a  public  improvement, 
and  to  control,  manage,  and  protect  the 
same,  the  line  of  demarcation  is  so  small 
and  so  delicately  drawn  between  such  power 
and  the  rights  of  the  individual  citizens  of 
the  corporation,  that  it  is  difficult  to  run 
and  mark  it  so  as  to  give  the  corporation  its 
proper  powers  without  infringing  upon  in- 
dividual rights  and  property  rights.  But, 
as  delicate  as  this  duty  is,  it  seems  to  us 
that  in  this  case  the  line  of  demarcation  is 
plainly  apparent.  But,  if  it  was  in  doubt, 
it  would  have  to  be  resolved  against  the  de- 
fendants, and  in  favor  of  the  plaintiff's  in- 
dividual rights.  1  Dill.  Mun.  Corp.  H  89; 
State  V.  Webber,  107  N.  C.  962,  12  S.  E.  598 ; 
Edgerton  v.  Qoldsboro  Water  Co,  (N.  C.)  35 
S.  E.  243. 
^  We  are  therefore  of  the  opinion  that  the 
city  had  the  right  to  require  that  this  con- 
nection should  be  made  by  its  licensed  of- 
ficer; that  materials  furnished  should  be 
proper  for  such  work,  and  subject  to  the  in- 
spection and  approval  of  the  city  inspector; 
and  that  the  work  of  putting  them  in  should 
be  done  under  the  supervision  of  the  city  in- 
spector. But  we  are  also  of  the  opinion  that 
the  city  had  no  right  to  compel  the  plaintiff 
to  buy  the  material  from  it,  nor  had  it  the 
right  to  compel  the  plaintiff  to  pay  it  to  do 
the  work  we  have  specified  and  pointed  out 
above  in  this  opinion. 

The  plaintiff  was  entitled  to  the  manda- 
mus, and  the  judgment  of  the  court  below  ia 
affirmed. 


J.  B.  EDGERTON 

V. 

GOLDSBORO   WATER  COMPANY  et  al, 
Appta. 


(. 


.N.  C. 
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Tlie  cost  of  proTldincr  -water  for  «  cltr* 

although  expressly  authorized  by  charter.  Is 
not  a  "necessary  expense"  of  the  city,  with- 
in the  meaning  of  Const,  art.  7,  S  7.  which 
prohibits  indebtedness  or  taxation  of  a  city 


for  anything  except  necessary  expenses,  wlih- 
oat  a  majority  vote  of  the  qaalided  votera. 

iOlark,  J.,  dUaenU.) 
(March  6,  1900.) 

APPEAL  by  defendant  water  *  company 
from  a  judgment  of  the  Superior  Court 
for  Wayne  County  in  favor  of  plaintiff  in 
a  proceeding  brought  to  enjoin  defendant 
city  from  paying  to  the  defendant  water 
company  the  rentals  for  water  supplies. 
Modified  and  affirmed. 

The  facts  are  stated  in  the  opinions. 

Messrs.  W.  C.  Mnnroe  and  L  F. 
Dortoli,  for  appellants: 

The  state  Constitution,  art.  8,  §  4,  pro- 
vides that  "it  shall  be  the  duty  of  the  legis- 
lature to  provide  for  the  organization  of 
cities,  towns,  and  incorporated  villages,  and 
to  restrict  their  power  of  taxation,  assess- 
ment, borrowing  money,  contracting  debts, 
and  loaning  their  credit,  so  as  to  "prevent 
abuses  in  assessment,  and  in  contracting 
debts  by  such  mimicipal  corporations." 

The  grant  of  such  a  power  carries  with  it, 
by  necessary  implication,  the  power  to  en- 
dow cities  with  the  usual  and  necessary  in- 
cidents of  an  incorporated  city. 

Wilaon  v.  Charlotte,  74  N.*C.  757, 

The  legislature  has  incorporated  the  city 
of  Goldsboro,  and  required  its  authoritiei 
to  provide  water  and  to  take  all  necessary 
steps  to  prevent  and  extinguish  fires. 

Til  is  exercise  of  the  power  by  the  legisla- 
ture was  within  the  discretion  of  the  legis- 
lature, and  not  reviewable  by  the  courts. 

Harrisa  v.  Wright,  121  N.  0.  181,  28  S.  K. 
209. 

Furnishing  water  for  the  use  of  its  inhab- 
itants being  a  power  usually  incident  to 
cities,  the  legislature  had  the  right  to  re- 
quire the  city  authorities  to  furnish  water, 
and  the  cost  became  a  necessary  expense  of 
this  city. 

Wilson  V.  Charlotte,  74  N.  C.  758. 

If  it  was  a  necessary  expense  to  furnish 
water,  it  was  not  necessary  to  submit  the 
question  to  a  vote  of  the  people. 

Brodnax  v.  Oroom,  64  N.  C.  249;  Shaver 
v.  Salisbury  Comrs.  08  N.  C.  292:  Wilson 
V.  Charlotte,  74  N.  C.  754:  Evans  v.  Cum- 
berland County  Comrs.  89  N.  C.  154; 
Vaughn  v.  Forsyth  County  Comrs.  117  X. 
C.  429,  23  S.  E.  354. 

Furnishing  water  was  a  necessary  ex- 
pense. 

Smith  v.  Newhem,  70  N.  C.  18.  16  Am. 
Rep.  766 ;  Tucker  v.  Raleigh,  76  N.  C.  267. 

This  principle  became  a  part  of  the  eon- 
tract,  and  no  subsequent  decision  could  an- 
nul it. 

Thompson  v.  Lee  County,  3  Wall.  331,  IS 
L.  ed.  178 :  Kenosha  v.  Lamson,  9  Wall.  477, 
19  L.  ed.  725;  Olcott  v.  Fond  du  Jjoe  County 
Supers.  16  Wall.  678.  21  L.  ed.  382. 

Messrs.  Allen  A  Dortch  and  Ayeoek  A 
Daniels  for  appellee. 


Note. — As  to  purposes  for  which  money  may 
be  raised  and  expended  by  municipal  corpora- 
tions, see  Daggett  v.  Colgan  (Cal.)  14  L.  R.  A. 
474,  and  note;  Jacksonr'lle  Xlec^.ric  Light  Co. 
48  L.  R.  A. 


V.  Jacksonville  (Fla.)  SO  L.  R.  A.  540:  St» 
Print.  &  inib.  Asso.  v.  New  York  (N.  Y.)  37  L. 
R.  A.  788;  and  Mayo  v.  Washington  (N.  C> 
40  L.  R.  A.  163. 
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Fnrclies,  J.,  delivered  the  opinion  of  the 

eourt: 

The  plain tiflf  is  a  citizen  and  taxpayer  of 
the  city  of  Goldsboro,  and  brings  this  action 
to  enjoin  and  restrain  the  city  authorities 
from  paying  the  defendant  the  Goldsboro 
Water  Company  $1,395,  this  being  the  semi- 
annual  rental  for  water  supplies  furnished 
the  city  of  Goldsboro  by  said  water  company, 
which  the  plaintiff  alleges  that  the  defend- 
ant city  of  Goldsboro  is  about  to  do.  The 
plaintiff  alleges  that  this  money  was  col- 
lected by  the  levy  of  taxes  upon  the  citizens 
and  property  of  said  city,  and  can  only  be 
used  and  paid  out  for  the  lawful  necessary 
expenses  of  the  city  government;  that  the 
furnishing  of  water  to  the  city  by  the  water 
conipany  is  not  a  necessary  expense  of  the 
city  government,  and  that  the  same  was 
vn-onj(fulIy  and  unlawfully  levied  and  col- 
lected, and  that  it  would  be  unlawful  to 
pay  the  same  to  the  defendant  water  com- 
pany ;  that  defendant  city  was  never  author- 
ized by  any  special  act  of  the  legislature  to 
levy  any  such  tax,  or  to  collect  the  same,  or 
to  submit  a  proposition  to  the  voters  of  said 
city,  and  that  in  fact  no  such  proposition 
has  ever  been  submitted  or  voted  upon  by 
Eaid  city.  It  is  admitted  by  defendants  that 
said  money  was  levied  and  colloctod  as  a 
tax  on  defendant  city;  that  there  has  been  no 
act  of  the  legislature  authorizing  a  pubmis- 
sion  of  the  question  to  the  vote  of  the  peo- 
ple, and  that  no  such  vote  has  been  taken. 
And  it  is  not  denied  but  what  the  city  was 
about  to  make  the  payment,  as  alleged  by 
ilie  plaintiff.  But  the  defendants  allege 
and  say  that  the  charter  of  the  city  of  Gohls- 
horo  provides  (Priv.  Laws  1899.  chap.  171, 
I  27)  "that  among  the  powers  hereby  con- 
frrred  on  the  board  of  aldermen,  they  shall 
provide  water,  provide  for  repairing  the 
streets,"  etc.;  that  this  made  it  their  duty 
to  provide  a  supply  of  water  for  the  city, 
aiid  made  water  a  legislative  nrcoHaity.  and 
did  away  with  the  requirement  of  article  7, 
5  7.  of  the  Constitution;  that,  so  under- 
i-undinff  the  law,  the  city  contracted  with 
tV  ap.si*nior  of  the  defendant  water  company 
to  furninh  the  city  of  Goldsboro  a  supply  of 
vater  (as  specified  in  said  contract)  for 
the  public  use  of  the  city  and  for  the  pri- 
vate use  of  its  citizens,  the  citizens  paying 
a  stipulated  price  for  the  use  of  the  water ; 
that  under  the  terms  of  the  contract  the  city 
'*as  to  pay  the  water  company  $2,790  per 
yoar  in  srmiannual  instalments,  and  the 
na.vment  of  the  money  soui;ht  to  be  enjoined 
U  one  of  the  semiannual  payments;  that 
upon  these  facts  the  court  below  granted  the 
inijinr-tion,  and  the  defendants  appealed. 

Til  is  presents  a  constitutional  question, — 
the  power  of  the  defendant  city  to  levy,  col- 
W-t.  and  pay  out  money.  But  it  see'ms  to 
'i«  that  it  has  been  substantially  decided  by 
the  recent  adjudications  of  this  court.  A 
'•ity  has  no  right  to  levy  and  collect  a  tax 
unjpss  it  has  legislative  power  to  do  so. 
It  has  no  powers  except  those  given  by  leg- 
i dilative  authority,  in  express  terms  or  by 
necesjiary  implication,  in  aid  of  express 
powers.  1  Dillon,  Mun.  Corp.  $  89,  quoted 
48  L.  K.  A. 


with  approval  in  State  v.  Webber,  107  N.  0. 
962,  12  S.  £.  598.  But  it  is  contended  by 
defendant  that,  as  the  charter  of  Goldsboro 
provides  that  it  "shall  have  power  to  pro- 
\ide  water  for  the  city,"  this  is  an  express 
legislative  power,  and,  the  power  being  con- 
ferred, the  courts  will  not  undertake  to  di- 
rect or  supervise  the  manner  in  which  this 
shall  be  done.  It  must  be  conceded  that, 
if  the  first  proposition  be  true,  it  had  the 
power  to  levy  and  collect  the  taxes,  the  sec- 
ond proposition  is  necessarily  true,  and  the 
courts  cannot  and  will  not  undertake  to  su- 
pervise their  action  as  to  the  manner  of  its 
execution,  unless  a  manifest  abuse  of  power 
be  shown.  It  has  been  held  by  this  court 
that,  where  a  town  levied  a  tax  in  aid  of 
the  common  schools  of  the  town,  under  and 
within  the  provisions  of  an  act  of  the  legis- 
lature not  passed  according  to  the  require- 
ments of  the  Constitution,  such  levy  is  void, 
for  the  reason  that  the  act  had  not  been 
passed  as  provided  by  article  2,  §  14,  of  the 
Constitution ;  common  schools  not  being  one 
of  the  necessary  expenses  incident  to  the 
corporate  government.  Rotlman  v.  Wash- 
ington, 122  N.  C.  39,  30  S.  E.  118.  The 
court  has  also  held  that  an  electric-light 
plant  was  not  a  necessary  expense  incident 
to  the  government  of  a  town,  and  that  an 
attempt  to  establish  one  by  the  city,  to  be 
paid  for  and  supported  by  taxation  without 
having  the  required  constitutional  legisla- 
tion, was  ultra  vires,  and  void.  Mayo  v. 
Washington  Vomrs.  122- N.  C.  6,  40  L.  R.  A. 
1G3,  29  S.  £.  343.  It  has  been  held  by  this 
court  that  a  waterworks  plant  was  not  a 
necessary  incident  to  the  administration  of 
the  city  government,  and  that  an  effort  to 
levy  and  collect  a  tax  out  of  the  city  for 
that  purpose,  without  having  the  required 
legislative  power  to  do  so,  was  unconstitu- 
tional, and  void.  Charlotte  v.  Shepard,  120 
X.  C.  411,  27  S.  E.  109,  and  this  opinion  was 
cited  with  approval  in  Mayo  v.  Washington 
Comrs.  122  N.  C.  5,  40  L.  U.  A.  103,  29  S.  E. 
343.  From  these  authorities  it  must  be 
held  that  it  is  not  one  of  the  necessary  ex- 
penses of  a  city  or  town  government  to  fur- 
nish the  city  or  town  with  a  supply  of  water. 
And  we  do  not  understand  the  defendants 
to  seriously  contend  that  this  is  not  gen- 
erally so,  although  they  cite  Tucker  v. 
Ralf'igh,  75  N.  C.  271.  Smith  v.  Neiohem,  70 
y.  C.  14,  16  Am.  Rep.  700,  and  Smith  v. 
(ioldshoro,  121  N.  C.  352,  28  S.  E.  479.  But 
it  does  not  seem  to  us  that  these  cases  sus- 
tain the  contention  that  the  water  con- 
tracted for  in  this  case  was  a  necessity  to 
the  town  government.  In  Tucker  v.  Raleigh, 
it  appeared  that  a  part  of  the  little  account 
sued  on  was  for  cleaning  and  repairing  pub- 
lic wells.  This  is  covered  by  the  case  of 
Spaulding  v.  Peahody,  153  Mass.  129,  10  L. 
R.  A.  397,  26  N.  E.  421,  cited  with  approval 
in  Mayo  v.  Washington  Comrs.  122  N.  C.  5, 
40  L.  R.  A.  163,  29  S.  E.  343,  as  being  al- 
lowed by  reason  of  ancient  custom.  The 
cases  of  Tucker  v.  Raleigh  and  Smith  v. 
Goldsboro  are  cited,  discussed,  and  disposed 
of  in  Mayo  v.  Washington  Comrs.  In  Smith 
V.  Neubern,  70  N.  C.  14,  10  Am.  Rep.  766,  it 
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is  incidentally  stated,  in  the  argument  of 
the  case,  that  the  citf  would  have  the  right 
to  bore  an  artesian  well.  If  it  had  held  that 
a  city  might  have  such  a  well,  we  do  not 
think  it  would  sustain  the  defendants'  con- 
tention in  this  case.  But  that  was  not  the 
point  in  that  case,  and  was  in  no  respect  nec- 
essary to  its  decision,  and  it  could,  at  most, 
be  regarded  as  no  more  than  an  obiter.  But 
it  was  contended  with  earnestness  by  the  de- 
fendants that,  because  the  charter  said  it 
should  be  the  duty  of  the  city  authorities  to 
supply  the  city  with  water,  this  made  it  a 
necessary  expense.  We  cannot  give  our  as- 
sent to  this  proposition.  To  put  the  most 
favorable  construction  upon  this  language, 
it  can  only  mean  that  they  should  do  so  in 
a  lawful  way.  To  put  the  meaning  upon 
this  provision  of  the  charter  that  defendants 
contend  for  would  be  to  destroy  the  provi- 
sions of  article  7,  §  7,  of  the  Constitution, 
which  provides  that  "no  county,  city,  town, 
or  other  municipal  corporation  shall  con- 
tract any  debt,  pledge  its  faith,  or  loan  ita 
credit,  nor  shall  any  tax  be  levied  or  col- 
lected by  any  officers  of  the  same  except  for 
the  necessary  expenses  thereof,  unless  by  a 
vote  of  the  majority  of  the  qualified  voters 
therein."  If  the  legislature  had  the  power 
to  make  a  thing  necessary  by  saying  that  it 
should  be  done,  or  even  saying  that  it  was 
necessary,  this  wise  provision  of  the  Consti- 
tution would  be  utterly  destroyed.  It 
seems  to  us  that  this  proposition  is  so  self- 
evident  that  it  needs"  no  authority  to  support 
it.  But  we  think  it  is  sustained  by  State 
v.  Webber,  107  N.  C.  962,  12  S.  E.  598.  In 
that  case  it  was  attempted  to  make  the 
owners  of  certain  houses  guilty  of  keeping 
houses  of  ill  fame,  whether  they  occupied 
them  or  not.  The  court  held  this  could  not 
be  done;  that  saying  they  were  the  keepers 
of  such  houses  did  not  make  them  so.  See 
State  V.  Clay,  118  N.  C.  1234,  24  S.  E.  492; 
State  V.  Thomas,  118  N.  C.  1221,  24  S.  E. 
535.  The  money  sought  to  be  enjoined  has 
been  collected,  but  it  is  still  in  the  posses- 
sion and  control  of  the  city  of  Goldsboro. 
But,  if  it  has  been  illegally  levied  and  col- 
lected, the  wrongful  paying  it  out  may  be 
enjoined.  Stanly  County  Comrs.  v.  Snugga, 
121  N.  C.  394,  39  L.  R.  A.  439,  28  S.  E.  539. 
If  the  authority  of  the  city  to  levy  and  col- 
lect this  tax  was  doubtful  (which,  to  us. 
does  not  seem  to  be  so),  that  doubt  would 
have  to  be  resolved  against  the  defendants. 
1  Dillon,  Mun.  Corp.  §  91,  and  note  2.  We 
are  therefore  of  the  opinion  that  the  levy 
and  collection  of  this  money  was  ultra  vires, 
and  unconstitutional;  that  to  pay  it  out  to 
the  waterworks  company,  as  it  is  proposed 
to  do,  would  be  unconstitutional  and  unlaw- 
ful, for  this  reason  the  injunction  should 
be  continued  as  to  the  payment  of  this 
money  to  the  defendant  water  company  for 
water  furnished  the  city  of  Goldsboro. 

Holding  as  we  do,  as  to  the  question  of 
power,  wo  do  not  find  it  necessary  to  con- 
sider the  question  as  to  the  quality  of  the 
water.  The  injunction,  modified  in  accord- 
ance with  the  opinion,  is  continued. 

Modified  and  affirmed. 
48  L.  R.  A. 


Clark,  3^  dissenting: 

Without  calling  in  question  our  decisions 
that  waterworks  are  not  a  municipal'neceg- 
sity,  I  think  that  water  for  public  sanita- 
tion and  protection  of  public  buildings  is 
such  necessity,  and  that,  when  the  legisla- 
ture of  the  state  has  required  the  town  to 
pfocure  water,  to  the  above  extent  at  least, 
it  is  a  necessary  purpose.  The  courts  ha?e 
nothing  to  do  with  the  wisdom,  policy,  or 
necessity  of  statutes  which  require  an  exer- 
cise of  the  police  power.  Chicago,  B.  4t  Q. 
R.  Co.  V.  State  ex  rel.  Omaha  (Neb.)  43  Am. 
St.  Rep.  557,  572,  and  notes  (47  Neb.  549, 
41  L.  R.  A.  481,  66  N.  W.  624)  ;  Morria  t. 
Columbus  (Ga.)  66  Am.  St.  Rep.  243,  and 
notes  (102  Ga.  792,  42  L.  R.  A.  176,  30  S.  I. 
850). 


STATE  of  North  Carolina 

V. 

Sherwood  HIGGS,  Appi. 


(.. 


..N.  C, 
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1.  Tlie  Jurisdiction  of  tlie  mayor  over 
violation  of  an  ordinance  will  not  be  d^ 
feated  by  the  fact  that  a  provision  in  the  or- 
dinance attempts  to  make  his  Juriadictloa 
exclusive,  if  the  laws  give  him  at  least  t  co- 
ordinate Jurisdiction. 

2.  An  ordinance  is  not  "void  for  nneer- 
tainty  by  reason  of  a  provision  giving  tht 
mayor  discretion  to  Impose  a  fine  of  $50  or 
imprisonment  for  thirty  days  upon  conTl^ 
tion,  where  the  statute  makes  the  violation 
of  the  ordinance  a  misdemeanor,  and  the 
Constitution  of  the  state  makes  exactly  the 
same  provision  as  to  the  punishment  for  mis- 
demeanors. 

8.  An  ordinance  malcins:  It  a  i»enal  of- 
fense  to  maintain  a  siflrn  snspended  or 
projecting  oyer  a  sidewalk  is  not  Included  In 
charter  power  to  open  streets  and  keep 
streets  and  sidewalks  free  and  clear  from  ob- 
structions, and  Is  nnreasonable,  oppressire, 
and  void  as  applied  to  a  sign  which  does  not 
impede,  delay,  obstruct,  or  in  any  way  endan- 
ger the  use  of  the  sidewalk. 

( Claris,  J.,  dUsents.) 

(March  27,  1900.) 

APPE.\L  bv  defendant  from  a  judgment  of 
the  Superior  Court  for  Wake  Counly 
convicting  him  of  violating  an  ordinance  for- 
bidding the  suspension  of  signs  over  side- 
walks.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  R.  O.  Bnrton  and  A.  Jones,  for 
appellant: 

It  is  necessary  to  the  validity  of  an  ordi- 
nance that  it  have  a  penalty. 

Stair  V.  Cainan,  94  N.  C.  883 :  Horr  &  B. 
Mun.  Pol.  Ord.  S§  77  et  seq.;  Dillon,  Mun. 
Corp.  330. 

The  municipality  cannot  make  a  violatiott 
of  its  ordinances  a  crime ;  it  is  merely  a  civil 


Note. — For  power  of  municipal  corporatloo 
as  to  eDcroachments  on  streets  by  sIiniboardB. 
etc.,  or  things  overhanging  streets,  see  mott  t» 
Hagerstown  v.  Wltmcr  (Md.)  89  L.  R.  A.  as 
pages  661,  667. 
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matter,  punishable  by  a  pecuniary  penalty, 
aod  the  statute  so  intends. 

State  V.  Webber,  107  N.  C.  962,  12  S.  E. 
59S;  State  v.  Earnhardt,  107  N.  C.  789,  12 
S.  R  426;  State  v.  Stevens,  114  N.  C.  873, 
19  S.'  K.  861 ;  Raleigh  Charter,  Priv.  Laws 
1809.  chap.  153,  §§  9,  11,  12,  21,  33,  35,  80; 
Loaisburq  Comra,  v.  Han-is,  62  N.  C.  (7 
Jones,  L.)  281 :  Horr  &  B.  Mun.  Pol.  Ord.  $§ 
147,  150,  155,  168,  168,  169,  170,  170a;  Dil- 
lon. Mun.  Corp.  353,  429,  432. 

if  the  general  assembly  attempted  to  con- 
fer the  i>ower  of  imprisonment  upon  the 
town  board,  it  was  a  delegation  of  legisla- 
tire  power  which  is  unconstitutional  and 
void. 

Cooley,  Const  Lim.  139  et  seq,;  Louishurg 
Comrs.  V.  Harris,  62  N.  C.  (7  Jones,  L.)  281. 
If  the  ordinance  has  a  penalty,  it  is  void 
for  uncertainty.  It  leaves  to  the  mayor  the 
discretion  as  to  the  amount  of  punishment, 
—whether  he  shall  impose  a  fine  of  $50  or 
imprison  for  thirty  days.  This  leaves  the 
n-<atter  in  just  as  much  uncertainty  as  if  the 
penalty  were  not  less  than  $50. 

ataif  V.  Caimin,  94  N.  C.  883 ;  State  ▼. 
Crenshaw,  94  N.  C.  877;  State  ▼.  Worth,  96 
X.  C.  615. 

The  board  of  aldermen  has  no  power  un- 
der its  charter  absolutely  to  prohibit  signs. 
ITie  power  is  not  conferred  and  it  is  incon- 
sistent with  the  abutter's  property  interests 
in  the  street. 

Roicard  v.  Rohbins,  1  Lans.  63;  Tates  ▼. 
J/!7ii:ott7f.««,  10  Wall.  497,  19  L.  ed.  984; 
atate  V.  Edens,  86  N.  C.  622;  Hawkins  v. 
HnnderP,  45  Mich.  491,  8  N.JSV.  98;  Clark  v. 
Lake  St.  Ciair  d  N.  U.  River  Ice  Co.  24 
Mich.  508;  People  ▼.  Carpenter,  1  Mich. 
2S7:  Hisetf  v.  Mexico,  61  Mo.  App.  248; 
Ooldstraw  ▼.  Duckworth,  L.  R.  6  Q.  B.  Div. 
275;  Cushinq  v.  Boston,  128  Mass.  330,  35 
Am.  Rep.  383 ;  White  v.  Northwestern  N.  C. 
R.  Co.  113  N.  C.  610,  22  L.  R.  A.  627,  18  S. 
£.  330. 

In  ascertaining  what  are  the  reasonable 
ufes  of  the  streets  and  highways  which  be- 
long to  the  abutter,  it  is  proper  to  consider 
the  uses  that  others  are  allowed  to  make  of 
thoni. 

O'lAtida  v.  Lothrop,  21  Pick.  292;  Under- 
vood  V.  Carney,  1  Cush.  285. 

A  sign  is  an  important  part  of  a  mer- 
chant's business :  the  right  to  have  a  sign  is 
a  valuable  property  right.  Any  ordinance 
which  declares  that  it  shall  not  project  at 
all  is  unreasonable,  arbitrary,  ana  void. 
The  city  may  regulate,  but  cannot  forbid 
ttt  toto. 

Yates  y.  Milwaukee,  10  Wall.  497,  19  L. 
ed.  984:  Horr  ft  B.  Mun.  Pol.  Ord.  S  230; 
Anffell,  Highwars,  $  263;  State  v.  Taft,  118 
K  C.  1192.  32  L.  R.  A.  122,  23  S.  E.  970; 
State  v.  Thoftia^,  118  N.  C.  1221,  24  R.  E. 
5.35;  1  Dillon,  Mun.  Corp.  319-321,  327,  328; 
People  V.  Carpenter,  1  Mich.  287;  Hisey  v. 
Mexico,  61  Mo.  AppI  248. 

If  it  is  competent  for  the  board  to  forbid 
all  encroachments  on  the  streets,  it  cannot 
discriminate.  All  projections  beyond  the 
street  line  should  be  forbidden,  or  none 
should  be. 
48  L.R.  A. 


Livingston  ▼.  Wolf,  136  Pa.  619,  20  Atl. 
661;  Yick  Wo  v.  Hopkins,  118  U.  S.  356,  30 
L.  ed.  220,  6  Sup.  Ct  Rep.  1064;  State  ▼. 
Tenant,  110  N.  C.  609,  16  L.  R.  A.  423,  14 
S.  E.  387. 

Messrs.  Zeb.  Vanoe  Walaer,  Attorney 
General,  and  Watson  Sc  Oatllng  for  ap- 
pellee. 

Fnrobes,  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  prosecution  commenced  before 
the  mayor  of  the  city  of  Raleigh  for  an  al- 
leged violation  of  an  ordinance  of  the  city. 
The  ordinance  under  which  the  defendant  is 
indicted  is  as  follows: 

'*8ec.  1.  That  no  sign  shall  be  suspended 
or  projected  over  tlie  sidewalks  in  the  city 
of  Raleigh. 

"Sec.  2.  That  all  signs  that  are  now  pro- 
jected or  that  are  suspended  over  the  side- 
walks of  the  city  of  Raleigh  shall  be  re- 
moved, together  with  the  rods  and  poles  used 
for  suspending  or  swinging  said  signs,  by 
the  15th  day  of  August,  1809. 

"Sec.  3.  Any  person  or  firm  violating  the 
provisions  of  this  ordinance  or  failing  to 
comply  with  the  provisions  of  the  same, 
shall,  upon  conviction  before  the  mayor,  be 
fined  fifty  dollars,  or  imprisoned  thirty 
days." 

The  legislature  of  1899  (chapter  153, 
Priv.  Acts)  enacted  a  new  charter  for  the 
city  of  Raleigh,  and  our  attention  is  called 
to  the  following  provisions  therein  for  the 
purpose  of  showing  the  power  of  the  city, 
which,  the  state  contends,  authorized  the 
charge  of  the  court  and  the  verdict  of  the 
jury  in  finding  the  defendant  guilty: 

Sections  of  the  charter: 

"Sec.  33.  That  it  shall  be  the  duty  of  the 
aldermen  to  attend  all  the  meetings  of  the 
board  unless  unavoidably  prevented  from  do- 
ing so,  and  when  convened,  a  majority  of  the 
board  shall  have  power  to  make,  and  to  pro- 
vide for  the  execution  of  such  ordinances, 
by-laws,  rules,  and  regulations,  and  such 
fines,  penalties,  and  forfeitures  for  their  vio- 
lation as  may  be  authorized  by  this  act,  con- 
sistent with  the  laws  of  the  land  and  neces- 
sary for  the  proper  government  of  the  city: 
provided,  that  no  penalty  prescribed  by  the 
board  of  aldermen  for  the  violation  of  any 
of  the  provisions  of  this  act,  or  of  any  ordi- 
nance, by-law,  rule,  or  regulation  made  in 
pursuance  hereof,  shall  exceed  fifty  dollars 
fine  or  thirty  days'  imprisonment." 

"Sec.  80.  That  all  penalties  imposed  un- 
der the  provisions  of  this  act  or  of  any  ordi- 
nance, by-law,  or  regulation  of  the  city,  un- 
less herein  otherwise  provided,  shall  be  re- 
coverable in  the  name  of  the  city  of  Raleigh 
before  the  mayor;  and  all  such  penalties  in- 
curred by  any  minor  shall  be  recovered  from 
the  parent,  guardian,  or  master,  as  the  case 
may  be,  of  such  minor." 

"Sec.  34.  That  among  the  powers  con- 
ferred on  the  board  of  aldermen  are  these: 
.  .  .  Ascertain  the  location,  increase,  re- 
duce, and  establish  the  width  and  grade,  reg- 
ulate the  repairs,  and  keep  clear  the  streets, 
sidewalks,  and  alleys  of  the  city;  extend,  lay 
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out,  open,  establish  the  width  and  grade, 
keep  clean,  and  maintain  others;  establish 
and  regulate  the  public  grounds,  including 
Moore  Square,  Nash  Square,  and  Pullen 
Park,  have  charge  of,  improve,  adorn,  and 
maintain  the  same,  and  protect  the  shade 
trees  of  the  city." 

"Sec.  38.  That  they  may  require  and  com- 
pel the  abatement  of  all  nuisances  within 
the  city,  or  within  one  mile  of  the  city  lim- 
its, at  the  expense  of  the  person  causing  the 
same,  or  the  owner  or  tenant  of  the  ground 
whereon  the  same  shall  be.     .     .     ."  * 

Subsection  6  of  §  79  provides:  "(6)  Any 
person  .  .  .;  or  who  shall  excavate,  con- 
struct, build,  use,  keep,  or  maintain  any  cel- 
lar, basement,  area,  passage,  entrance,  or 
way  under  any  sidewalk,  or  build,  construct, 
keep,  use,  or  maintain  any  veranda,  piazza, 
platform,  building,  or  stairway  or  other  pro- 
jection or  construction  upon  or  over  any 
sidewalk  in  the  city  whereby  the  free  and 
safe  passage  of  persons  may  be  hindered,  de- 
layed, obstructed,  or  in  any  way  endangered, 
•  .  .  without  having  first  taken  out  a  li- 
cense therefor,  .  .  .  shall  be  guilty  of  a 
misdemeanor,  and  upon  satisfactory  proof 
before  the  mayor  shall  be  adjudged  to  pay 
for  every  such  offense  a  fine  not  exceed im? 
fifty  dollars,  or  be  imprisoned  not  exceeding 
thirty  days." 

The  sections  in  the  charter  are  not  pro- 
duced seriatim,  but  as  they  are  presented  in 
the  brief  and  argument  of  counsel  who  rep- 
resented the  state. 

Upon  the  trial  the  state  introduced  the 
charter  and  the  ordinances  of  the  city,  .and 
tlie  following  evidence:  "The  state  then  in- 
troduced Chief  of  Police  MuUins,  who  testi- 
fied that  a  written  notice  from  the  mayor  to 
take  down  his  sign  was  served  on  defendant 
before  the  beginning  of  this  proceedinflf, 
which  notice  was  put  in  evidence.  That  the 
sign  was  not  taken  down,  and  is  still  up. 
On  cross-examination,  the  witness  stated 
that  the  sign  was  an  electric  sign,  which 
spelled  out  Iliggs's  name  by  the  passage  of  a 
current  of  electricity;  that  it  was  an  orna- 
ment to  the  street,  and  did  not  interfere 
with  passage  or  vision.  It  was  at  its  lower 
end  about  14  feet  above  the  sidewalk,  pro- 
jected 4  or  4V2  feet  from  building;  was 
12  to  14  feet  long,  about  18  inches  wide, 
made  of  plank,  and  apparently  a  very  heavy 
one ;  was  fastened  at  the  top  to  a  bar  of  rail- 
road iron,  and  at  the  bottom  to  a  round  bar 
of  iron.  The  sign  itself  hung  vertically,  and 
he  thought  it  was  as  practically  secure  as 
the  house  itself.  Did  not  think  there  was 
any  danger  of  falling  or  being  blown  down. 
Had  never  examined  closely  the  fastenings 
to  the  bar  of  railroad  iron.  Witness  identi- 
fied the  photograph  of  the  sign,  which  was 
put  in  evidence,  and  which  was  taken  before 
the  lower  swinging  signs  on  the  street  were 
taken  down.  The  sign  which  Higgs  had 
flvvincring  to  the  lower  rod,  as  shown  in  the 
photograph,  was  taken  down  by  him  before 
this  proceeding  was  started.  The  lower  rod 
was  also  cut  off  at  the  end.  Witness  said  it 
was  still  common  for  porticos  or  balconies, 
awnincfs  and  signs  on  awnings,  and  signs  on 
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the  outer  railing  of  balconies,  and  signs  pro- 
jecting a  few  inches  over  the  sidewalks,  to 
exist.     Tliere  are  many  of  them  in  the  dty. 
There  are  balconies  in  front  of  many  build- 
ings on  Fayetteville  sti-eet,  projecting  over 
sidewalk   3   to   4   feet.     One   over   Yarboro 
House,  Henry  Building  (with  J.  M.  Brough- 
ton  &  Co.'s  sign  on  outer  railing;  also  Pol- 
ler's, the  tailor)  ;  one  over  A.  B.  Stronach's, 
with  his  sign  on  outer  railing.     Many  awn- 
ings in  the  city  which  cover  the  entire  side- 
walk, some  of  wood,  some  of  cloth, — some 
signs   on   cloth,   as   Berwanger's   stretching 
clear  across  sidewalk ;  and  some  on  wood,  as 
W.  B.  Mann's  at  edge  or  side  of  awning,  and 
extending  over  street.  Some  other  signs  were 
allowed  to  set  on  sidewalk,  as  of  Watts,  the 
barber.  A  gi'eat  many  signs  on  the  doorfac- 
ing,  which  project  a  few  inches  over  the  side- 
walk, as  R.  B.    Raney's    Raleii^h    Savings 
Bank's,    Boylan,    Pearce,    &    Co.'s,    W.   E. 
Jones's,  a  member  of  the  board  of  aldermen, 
Cross  &,  Linehan's.     Jones  &  Powell    have 
steps  leading  from  Fayetteville  street  down 
into   their  cellar.     On   each  side  of    cellar 
is  an  iron  railing,  and    till    recently    they 
had  suspended  on  the  railing  an    ice    and 
coal  sign.     W.  H.  King  &  Co.'s  drug  store 
projects  above  some  distance  over  sidewalk, 
and  sign  is  painted  on  it,  as  shown  from 
the  photograph.    Y.  M.  C.  A.  building  has 
steps  in  street.     W.  Z.  Blake,  street    com- 
missioner, was  introduced  by  the  state,  and 
testified  that  he  measured  that  morninsr  the 
distance  from  the  front  wall  of  Higgs's  store 
to  center  of  street.     It  was  49  y^  feet.    Tl.e 
state  then  introduced  the  charter  of  the  city 
of  Raleigh,  as  contained  in  chapter  153  of 
the  Private  Acts  of    1899,    and    thereupon 
rested    its    case.     The     defendant's    counsel 
contended  that  the  ordinance  was  void ;  that 
on  the  evidence  he  was  the  owner  to  the  cen- 
ter of  the  street,  subject  to  the  easement  of 
the  public,  and  had  the  right  to  make  the 
customary  and  proper  use  of  his  property; 
that  he  was  discriminated  against,  and  that 
the  ordinance   was    unreasonable   and   arbi- 
trary and  oppressive;  that  the  board  of  al- 
dermen had  no  power  to  adopt  it,  especially 
in  its  form  and  to  the  extent  they  claimed; 
and  that  it  was  an  attempt  to  create  a  crim- 
inal offense,  which  they  had  no  power  to  do.'* 
His  honor  charjjed  the  jury  that  if  they  be- 
lieved the  evidence  they  should  find  the  de- 
fendant    guilty.     Verdict    guilty.     Defeml- 
ant  exce])ted,  and  appealed  from  the  judg- 
ment pronounced. 

There  were  exceptions  taken  on  the  argu- 
ment to  the  jurisdiction  of  the  mayor  of  the 
city  to  try  the  case,  if  the  defendant  was 
guilty  of  a  criminal  offense,  for  the  reason 
that  he  was  given .  exclusive  jurisdiction. 
It  was  also  contended  that  the  ordinance  was 
void  for  uncertainty,  for  the  reason  that  it 
gave  the  mayor  the  discretion  to  fine  the  de- 
fendant, upon  conviction,  $50,  or  to  impris- 
on him  for  thirty  days.  We  do  not  think 
either  of  these  objections  can  be  sustained. 
Article  4,  §  14,  CJonst.,  expressly  provides  for 
the  establishment  of  such  courts  for  the 
trial  of  misdemeanors  in  cities  and  towns: 
and  the  charter  of  the  city  of  Raleigh  ( $  79, 
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sobsee.  6)  expresBly  constitutes  the  mayor  a 
court  for  the  trial  of  misdemeanors  commit- 
ted within  the  city,  when  the  punishment 
does  not  exceed  a  fine  of  $50  or  imprison- 
ment for  thirty  days.  It  would  therefore 
seem  that  the  mayor  had  jurisdiction,  imless 
the  ordinance  is  void,  for  the  reason  that  it 
gives  the  mayor  exclusive  jurisdiction,  and 
Ukes  from  justices  of  the  peace  their  consti- 
tutional rights.  But»  without  discussing 
th&t  question,  we  are  of  the  opinion  that 
it  is  not  presented  in  this  case,  as  it  must  be 
conceded  that  the  mayor  has  a  co-ordinate 
jurisdiction,  if  not  the  exclusive  jurisdic- 
tion, and  that  is  all  that  is  necessary  to  be 
established  to  give  him  jurisdiction  of  this 
otTcnse,  if  it  be  an  offense.  Section  3S18  of 
the  Code  gives  to  mayors  the  jurisdiction  of 
justices  of  the  peace;  therefore  he  had  ju- 
risdiction outside  of  the  charter. 

X either  do  we  think  the  ordinance  is  void 
for  uncertainty  in  its  penalty  or  punish- 
ment. The  ordinance  of  the  city  limits  the 
punishment  to  $50  fine  or  thirty  days'  im- 
prisonment; and  §  3820  of  the  Ck>de  makes 
the  violation  of  a  city  ordinance  a  misde- 
meanor, and  limits  the  punishment  to  a  fine 
not  to  exceed  $50,  or  imprisonment  not  to 
exceed  thirty  days.  This  is  the  exact  lan- 
giiage  of  the  Constitution,  and  therefore  can- 
not be  unconstitutional,  as  applied  to  mis- 
demeanors. It  seems  to  us  that  it  must  fol- 
low that  the  ordinance  is  not  void  for  un- 
certainty, and,  if  not  void  for  uncertainty, 
its  violation  was  a  misdemeanor,  unless  it 
was  void  for  other  reasons  than  for  uncer- 
tainty in  its  punishment.  But,  if  it  was 
void  for  any  reason,  it  was  not  unlawful  to 
refuse  to  obey  it»  and  its  violation  was  no 
criminal  offense. 

But  the  ordinance  may  not  be  void  (and 
we  do  not  say  that  it  is)  when  properly  con- 
strued, and  the  defendant  still  not  be  guil- 
ty; and  it  seems  to  us  that  it  has  not  been 
properly  construed  in  the  trial  of  this  case. 
Whether  the  legislature  could  in  express 
terms  authorize  the  city  to  require  the  de- 
fendant to  take  down  this  sign  by  the  pas- 
sage of  an  ordinance,  or  be  guilty  of  a  crim- 
inal offense,  we  very  much  doubt.  But  it  is 
not  necessary  that  we  should  pass  upon  that 
question,  as  we  do  not  consider  that  it  has 
attempted  to  give  the  city  authorities  that 
power.  And  we  therefore  consider  the  ques- 
tion from  that  view  of  the  case,  as  it  must 
be  admitted  that  they  had  no  such  right  un- 
less it  is  given  them  in  the  charter  of  the 
city. 

A  municipal  corporation  is  a  creature  of 
the  legislature,  and  only  has  such  powers  as 
are  expressly  given  it,  or  such  as  are  inci- 
dent to  the  powers  expressly  given,  and  nec- 
essary to  the  execution  of  the  express  pow- 
ers. It  seems  to  be  conceded  that  they  had 
no  express  power  to  pass  an  ordinance  re- 
quiring the  defendant  to  take  down  this 
si?n.  And  we  do  not  mean  to  say  by  this 
that  the  city  authorities  undertook  to  pass 
a  personal  ordinance  requiring  the  defend- 
ant to  take  do^m  his  sign,  but  to  say  they 
had  no  express  authority  to  pass  a  general 
ordinance  requiring  all  such  signs  as  his  (if 
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there  are  others)  to  be  taken  down,  the  yio- 
lation  of  which  would  be  per  ae  a  misdemean- 
or. 

But  the  state  contends  that  the  city  had 
avpress  authority  to  open  and  grade  streets, 
and  clear  and  keep  clear  the  streets  and  side- 
walks of  all  obstructions;  that  the  city  is 
the  owner  of  the  streets  and  sidewalks,  cu- 
jus  est  solum  ejus  est  usque  ad  coRlum,  and 
that  the  city  authorities  have  the  absolute 
right  to  remove  any  permanent  fixture  upon 
or  over  the  streets  or  sidewalks;  that  they 
have  the  same  rights  of  property  over  the 
sidewalks  of  the  city  that  a  private  citizen 
has  over  his  land;  and,  having  this  right, 
they  have  the  right,  by  the  exercise  of  their 
arbitrary  power,  to  require  the  defendant  to 
take  down  his  sign.  The  fallacies  of  these 
contentions  are  that  the  mayor  and  aldermen 
of  the  city  of  Raleigh  do  not  own  the  streets 
and  sidewalks;  that,  while  the  fee  may  be 
in  the  city,  it  is  held  in  trust  for  the  use 
and  benefit  of  the  public.  And  the  mayor 
and  aldermen  are  but  the  agents  of  the  city 
to  look  after  the  condition  of  the  streets  and 
sidewalks  for  the  use  and  benefit  of  the  pub- 
lic, and  they  have  no  power  arbitrarily  to  do 
anything  which  interferes  with  the  right  of 
the  citizen  Uiat  the  public  has  not  and  can- 
not have  any  interest  in.  But  the  defend- 
ant, besides  his  general  interest  which  he  has 
in  common  with  the  public  generally,  is  an 
abutting  owner  to  this  street  and  sidewalk, 
and  in  this  way  has  a  special  property, — an 
easement  in  his  frontage  upon  the  street. 
White  V.  Vorthwestem  2V.  C.  R,  Co,  113  N. 
C.  612,  22  L.  R.  A.  027,  18  S.  E.  330;  Moose 
V.  Varson,  104  N.  C.  431,  7  L.  R.  A.  548,  10 
S.  E.  689;  Yates  v.  Milwaukee,  10  Wall.  407, 
19  L.  ed.  984.  This  seemed  to  be  conceded 
as  a  general  proposition.  But  the  state  un- 
dertook to  distinguish  this  case,  and  take  it 
out  of  the  general  rule,  by  alleging  that  the 
city  of  Raleigh  was  the  owner  in  fee  of  the 
street,  and  for  this  purpose  has  inserted  in 
its  brief  the  acts  and  ordinances  locating  the 
city  of  Raleigh.  And,  while  they  might 
have  been  introduced  on  the  trial  (Dillon, 
Mun.  Corp.  §  83),  they  were  not  introduced, 
and  we  must  be  governed  by  the  record.  But 
lest  it  might  be  inferred  that,  had  they  been 
introduced  in  evidence,  our  judgment  would 
have  been  for  the  state,  we  think  it  best  to 
consider  the  case  as  if  they  had  been  intro- 
duced. 

Had  they  been  introduced,  we  are  unable 
to  see  that  this  would  have  affected  the  sta- 
tus of  the  parties,  or  would  have  in  any  way 
affected  the  conclusion  at  which  we  have  ar- 
rived. We  have  assumed  that  the  city  was 
the  o^vner  in  fee,  and  sold  to  the  defendant, 
or  those  under  whom  he  claims,  the  lot  he 
now  occupies,  abutting  on  Fayetteville 
street,  and,  by  this  sale  and  purchase,  the 
defendant  acquired  the  rights  of  an  abutting 
landowner, — an  easement  which  is  more  than 
that  of  the  general  public,  but  subject  to  the 
lawful  government  of  the  city,  so  far  as  it 
is  necessary  for  the  use  and  benefit  of  the 
public.  The  case  of  Moose  v.  Carson,  104 
N.  C.  431,  7  L.  R.  A.  648,  10  S.  E.  089,  cited 
by  the  state  to  sustain  its  contention,  we 
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think  sustains  the  position  taken  by  the 
court.  Then,  was  it  necessary  for  the  pub- 
lic benefit — for  the  public  convenience,  the 
public  safety — that  this  sign  should  be  re- 
moved? If  it  was,  then  the  city  authorities,- 
under  their  granted  powers,  would  have  the 
right  to  remove  it.  This  power  would  then 
be  one  of  the  powers  incident  to  their  ex- 
press powers  granted  to  them  over  streeu 
and  sidewalks  of  the  city  for  the  benefit  of 
the  public,  while,  on  the  other  hand,  the  de- 
fendant had  the  right  of  an  abutting  owner, 
— an  easement;  the  right  to  use  his  frontage 
for  the  benefit  of  his  property,  as  he  pleased, 
in  such  a  way  as  not  to  interfere  with  the 
rights  of  the  general  public,  in  safety  using 
the  sidewalk  for  the  purpose  of  traveling 
the  same  on  foot,  and  for  passing  and  re- 
passing. And  if  his  sign  in  no  way  imped- 
ed, or  tended  to  impede,  such  travel,  or  in 
no  way  endangered  the  safety  of  such  pedes- 
trians in  passing  over  the  sidewalks,  as  they 
were  wont  to  do,  then  the  city  had  no  right 
to  require  him  to  take  it  down,  and  it  was 
no  offense  in  the  defendant  to  refuse  to  do 
so,  and  he  would  not  be  guilty  of  any  crimi- 
nal offense.  It  is  only  the  violation  of  a  le- 
gal ordinance  that  is  a  criminal  offense.  It 
is  only  to  valid  and  lawful  ordinances  that 
S  3820  of  the  Code  applies. 

While  we  have  been  so  far  discussing  this 
case  upon  general  law  and  general  princi- 
ples, we  do  not  believe  that  a  fair  and  rea- 
sonable interpretation  of  the  charter  goes 
further,  or  was  intended  to  go  further,  or 
to  authorize  the  city  fathers  to  do  more 
than  we  have  said  they  could  do.  It  pro- 
vides in  paragraph  6  of  8  79  (after  enumer- 
ating other  things),  "or  other  projection  or 
construction  upon  or  over  any  sidewalk  in 
the  city,  whereby  the  free  and  safe  passage 
of  persons  may  be  hindered,  delayed,  ob- 
structed, or  in  any  way  endangered."  There- 
fore, to  our  minds,  it  is  manifest  that  this 
paragraph  of  the  charter  is  qualified  and  re- 
strictefd,  and  that  the  obstruction  (if  we 
may  call  it  such)  must  be  such  as  will  hin- 
der, delay,  obstruct,  or  in  some  way  endan- 
ger the  use  of  the  sidewalk  (or,  at  least, 
tend  to  do  so)  to  the  use  of  pedestrians  in 
passincr  and  repassing  upon  it.  According 
to  the  evidence  in  the  case,  no  one  of  these 
conditions  is  present.  The  sign  is  14  feet 
above  the  sidewalk,  and,  of  course,  cannot 
be  an  obstruction  to  pedestrians,  and  it  is 
shown  to  be  perfectly  secure,  and  in  no  dan- 
ger of  falling. 

But  the  state  contends  that  the  charter 
(§  79,  snb»ec.  6)  authorizes  the  aldermen  to 
condemn  this  sign,  and  to  require  its  remov- 
al, and  that  they  have  done  so,  and  that  de- 
fendant was  properly  convicted.  We  do  not 
think  80.  We  are  of  the  opinion,  as  we  have 
said,  that  a  fair  and  reasonable  interpreta- 
tion of  the  statute  does  not  sustain  the 
state's  contention.  But,  if  there  are  doubts 
as  to  its  construction  (and  we  do  not  think 
there  are),  they  must  be  resolved  against 
the  power  and  aeainst  the  state,  as  its  rieht 
depends  upon  this  power.  2  Dillon,  Mun. 
Corp.  §  91;  Slaughter  v.  0' Berry  (N.  C.)  35 
S.  E.  241. 
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The  governing  bodies  of  cities  and  town* 
are  vested  with  what  is  known  as  ''police- 
powers,"  and  they  may  do  many  things  un- 
der and  in  exercise  of  this  power.  But  still 
they  must  act  within  the  scope  of  their  dele- 
gated powers,  or  their  acts  are  ultra  vires 
and  void.  They  cannot  do  what  they  are  not 
authorized  to  do  by  their  charter  or  by  the 
general  law  of  the  land.  If  a  thing  within 
itself  is  not  a  nuisance,  they  cannot  make  it 
so  by  saying  it  is.  If  a  sign  hanging  4  feet 
from  the  wall  of  defendant's  store  building,, 
firmly  attached  to  the  same,  and  14  feet 
above  the  sidewalk,  is  not  an  obstruction  to 
footmen  on  the  sidewalk,  the  city  authori- 
ties cannot  make  it  so  by  saying  it  is.  And 
if  this  sign  is  securely  attached  and  fas- 
tened to  the  building  by  iron  bars  and  fas* 
tenings,  so  that  there  is  no  danger  of  it» 
falling,  the  city  authorities  cannot  make  it 
dangerous  by  saying  it  is.  State  y.  Webber,. 
107  N.  C.  062,  12  S.  E.  698;  State  v.  Taft, 
118  N.  O.  1190,  32  L.  R.  A.  122,  23  S.  E. 
970;  1  Dillon,  Mun.  Corp.  $  87.  The  state 
must  show  the  power,  or  the  ordinance  is 
void.  Cooley,  Const.  Lim.  4th  ed.  236.  This 
question  of  overhanging  signs  has  been  elab- 
orately and  ably  discussed  in  Q-oldstraw  ▼. 
Duckworth,  L.  R.  5  Q.  B.  Div.  276,  and  very 
much  the  same  views  are  taken  in  that  case, 
as  to  such  signs,  as  are  taken  in  this  opin- 
ion. 

But  it  is  said  by  the  state,  among  many 
arguments  it  makes  for  the  support  of  the 
judgment  below,  that  to  hold  that  the  city 
had  not  the  power  to  have  this  sign  taken 
down  would  destroy  all  city  government. 
We  do  not  think  so.  But,  if  the  law  is  so 
written,  it  must  be  so  held,  though  it  should 
have  that  effect.  But  it  must  be  kept  in 
mind  that  the  power  of  the  city  government 
is  not  all  that  is  to  be  considered  in  deciding 
this  case.  The  rights  of  individual  citizens 
are  also  to  be  considered,  and  they  are  of 
equal  importance,  and  probably  more  in  need 
of  the  protection  of  the  courts  than  the  m&y- 
or  and  board  of  aldermen  of  the  city  of  Ral- 
eigh. The  court  holds  that,  upon  the  evi- 
dence in  this  case,  the  court  below  should 
have  instructed  the  jui*y  that,  if  they  be- 
lieved all  the  evidence,  the  defendant  was 
not  guilty.  But  if  there  had  been  evidence 
tending  to  show  that  the  sign  was  an  "ob- 
struction" to  footmen  on  the  sidewalk,  or 
tending  to  show  that  it  was  dangerous  to 
the  traveling  public,  it  would  have  been  the 
duty  of  the  court  to  submit  the  question  to 
the  jury  upon  proper  instructions.  Eoicard 
V.  RohhinSy  1  Lans.  63;  People  v.  CarjHm- 
ter,  1  Mich.  287.  And  to  this  it  is  replied 
that  this  would  be  destructive  of  all  city 
government  to  leave  such  questions  to  the 
jury.  We  do  not  think  so;  but,  as  we  haT<» 
said,  if  it  is  the  law,  it  must  be  so  held,  let 
the  results  be  as  they  may.  But  as  between 
a  jury,  under  the  restraints  of  an  oath  amt 
the  instructions  of  a  judge,  we  think  the  cit- 
izen's risrhts  would  be  more  likely  to  be  pro- 
tected than  they  would  be  by  the  uncon- 
trolled  authority  of  the  city  government. 
The  boundary  between  the  rights  of  the  citi- 
zen and  the  powers  of  the  mayor  and  alder- 
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men  is  not  very  plainly  marked,  and  is  easi- 
ly invaded,  unless  great  care  is  taken.  But 
this  line  is  there,  Uiough  delicately  marked, 
and  it  roust  be  found  and  observed.  Slaugh- 
ter V.  (y Berry  (N.  C.)  35  S.  E.  241.  While 
this  is  true  as  to  many  things,  there  are 
other  rights  and  duties  that  the  city  author- 
ities plainly  have.  It  is  plain  that  they 
hare  such  powers  as  are  expressly  granted, 
unless  they  are  void  as  being  unconstitution- 
al, or  in  violation  of  Individual  rights  as  es- 
tablished by  the  general  law  of  the  land. 
Tbey  also  have  such  other  powers  as  are  in- 
cident to  and  necessary  for  them  to  have  and 
exercise  in  order  to  carry  out  and  enforce 
•uch  express  powers  as  are  lawfully  granted 
them.  It  is  their  duty  to  keep  the  streets 
and  sidewalks  in  good  condition,  and  to  re 
move  such  obstructions  from  the  sidewalks 
as  are  on  them,  and  are  manifestly  calculat- 
ed to  "hinder,  delay,  or  endanger,"  the  ordi- 
nary use  of  said  sidewalks.  Such  obstruc- 
tions clearly  fall  within  their  power,  and  it 
is  their  duty  to  exercise  it  in  a  proper  man- 
ner. But  such  things  as  do  not  appear  to 
hinder,  delay,  or  endanger  the  public,  and 
do  not  in  any  way  obstruct  the  sidewalks, 
they  do  not  have  absolute  control  over.  And, 
to  o^ive  them  this  right,  they  must  allege  and 
show  that  such  signs  or  other  such  things 
are  obstructions,  or  tend  to  obstruct,  or  that 
they  are  dangerous  to  the  traveling  public. 

For  these  reasons,  we  do  not  say  that  the 
ordinance  is  absolutely  void,  because,  if  the 
state  can  show  that  the  sign  is  dangerous  to 
the  public,  the  city  authorities  had  the  right, 
and  it  Vr'as  their  duty,  to  have  it  taken  down, 
and  in  such  event  the  defendant  would  be 
guilty  of  a  violation  of  the  criminal  law  of 
the  state.  But  the  state  must  allege  and 
show  this  before  he  is  liable. 

There  is  error  for  which  there  tnuat  he  a 
ne^c  trial, 

Clark,  J.,  dissenting: 

No  provision  of  the  Constitution  can  be 
found  that  forbids,  or  even  makes  doubtful, 
the  right  of  the  people  of  this  state,  speak- 
ing through  their  representatives  in  the  gen- 
eral assembly,  to  authorize  the  aldermen  or 
commissioners  of  any  town  or  city  to  forbid 
the  swinging  of  signs  across  the  sidewalks. 
Certainly  none  has  been  cited.  The  charter 
provides,  in  S  34,  "that  among  the  powers 
conferred  on  the  board  of  aldermen  arc 
these:  .  .  .  Ascertain  the  location,  in- 
crease, reduce,  and  establish  the  width  and 
grade,  regulate  the  repairs  and  keep  clear 
the  streets,  sidewalks,  and  alleys  of  the  city ; 
extend,  lay  out,  open,  establish  the  width 
and  grade,  keep  clean  and  maintain  others; 
establish  and  regulate  the  public  grounds, 
including  Moore  Square,  Nash  Square,  and 
Pullen  Park,  have  charge  of,  improve,  adorn, 
and  maintain  the  same,  and  protect  the 
shade  trees  of  the  city."  The  title  to  the 
streets  of  a  city  is  in  the  city,  for  the  use  of 
the  public.  The  defendant  an  abutting 
owner  upon  a  street,  has  no  more  rights 
therein  than  anyone  else.  He  has  the  right 
of  ingress  and  egress  to  and  from  his  store, 
but  so  has  the  public,  unless  he  doses  it. 
48  L.  R.  A. 


He  has  no  right  to  obstruct  the  view  of  the* 
street  by  a  sign,  unless  permitted  by  the  city 
authorities.  He  has  no  more  right  to  hang 
a  sign  in  the  street  than  the  city  has  to  sus- 
pend anything  above  his  premises.  He  owns 
to  the  line  of  his  lot,  but  no  further.  His 
easement  in  the  street  is  simply  that  it  shall 
not  be  closed  up  or  perverted  to  other  uses. 
^foo8e  V.  Car  son,  104  N.  C.  431,  7  L.  R.  A. 
548,  10  S.  E.  689;  White  v.  Northwestern 
N.  O.  /e.  Co.  113  N.  C.  610,  22  L.  R.  A.  627, 
18  S.  E.  330.  Whatever  has  been  done  in 
the  way  of  hanging  signs  across  the  side- 
walks in  the  past  has  l^en  by  the  tacit  as- 
sent of  the  city  authorities,  revocable  at 
will,  whenever  they  deem  such  mode  of 
swinging  signs  injurious  to  the  appearance 
of  the  city.  It  would  be  strange  if  it  were 
otherwise,  seeing  that  in  England,  whence 
we  derive  our  common  law,  for  hundreds  of 
years  signs  have  not  been  allowed  to  project 
over  the  sidewalks,  but  are  placeil  flat 
against  the  wall  of  each  place  of  business. 
There  is  probably  no  town  in  the  United 
Kingdom,  however  small,  in  which  signs  are 
allowed  to  hang  across  the  sidewalk,  and  the 
same  is  true  of  the  counties  of  western 
Europe  generally.  The  same  ordinance  has 
been  adopted  by  many  cities  in  this  country, 
and  in  a  few  years  will  doubtless  become  the 
general,  if  not  the  universal,  rule.  After 
most  diligent  research  by  counsel  and  the 
court,  no  decision  has  been  found  from  any 
court,  in  any  country,  till  now,  which  denies 
the  power  of  the  town  council  to  pass  an  or- 
dinance like  that  now  called  in  question. 
The  powers  of  a  city  government  are  not  re- 
stricted to  suppressing  what  is  dangerous, 
but  extend  to  adorning  and  beautifying  the 
city  (when  they  possess  the  funds),  and  to 
removing  from  the  public  streets  that  which 
mars  their  appearance,  and  equally  that 
which  is  unpleasant  to  the  eye  as  that  which 
is  disagreeable  to  the  nose.  This  particular 
sign  may  be  ornamental,  and  so  may  others, 
but,  if  the  board  of  aldermen  think  tlie  cus- 
tom of  hanging  signs  over  the  sidewalks  in- 
jurious to  the  appearance  of  the  streets, 
thev  could  pass  this  ordinance,  impartially 
ordering  the  removal  of  all  signs  hung  across 
the  sidewalks.  Now  that  there  is  a  spirit 
8prino:ing  up  in  favor  of  beautifying  our  cit- 
ies and  towns,  it  is  to  be  regretted  that  the 
cold  shadow  of  a  judicial  inhibition  should 
fall  upon  the  movement  in  this  state,  to 
chill  it. 

Were  a  single  act,  like  the  hanging  out  of 
the  defendant's  sign,  seized  upon  for  its  re- 
moval as  dangerous,  or  because  otherwise  a 
nuisance,  then  an  issue  of  fact  would  be 
raibcd  for  a  jury.  But  when  it  is  an  ordi- 
nance, impartially  ordering  the  removal  of 
all  swinging  signs  above  the  street  or  side- 
walk, and  the  defendant's  sign  admittedly 
comes  within  the  words  of  the  ordinance, 
then  it  is  not  an  issue  of  fact  for  the  jury, 
but  a  question  of  the  power  to  pass  the  ordi-* 
nance.  The  people  of  Raleigh,  acting 
through  their  duly  elected  board  of  alder- 
men, should  certainly  be  able  to  decide 
whether  they  wish  these  signs  removed  or 
not,  and,  if  the  aldermen  do  not  correctly 
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'  express  public  opinion,  the  next  board  of  al** 
dermen  will  permit  the  swinging  signs  to  go 
back.  Local  self-government  demands  that 
much.  The  people  of  any  town  can  decide 
such  questions  for  themselves  better  than  tho 
courts.  H  is  hardly  to  be  conceived  that 
any  part  of  the  functions  of  the  supreme 
court  of  a  state  is  to  act  as  a  supervisory 
board  of  public  works,  to  pass  upon,  restrict, 
or  veto  the  action  of  the  board  of  aldermen 
of  any  town  upon  such  matters  as  the  pres- 
ent. Chief  Justice  Pearson,  in  Brodnax  v. 
Groom,  C4  N.  C.  250,  expressed  much  com- 
mon sense  and  a  sound  knowledge  of  the  true 
f imctions  of  the  court  when  he  said :  ''This 
court  is  not  capable  of  controlling  the  exer- 
cise of  power  on  the  part  of  the  general  as- 
sembly or  of  the  county  authorities,  and  it 
cannot  assume  to  do  so  without  putting  it- 
self in  antagonism  as  well  to  the  general  as- 
sembly as  to  the  county  authorities  and 
erecting  a  despotism  of  five  men  [italics  in 
original],  which  is  opposed  to  the  fundamen- 
tal principles  of  our  government  and  the 
usages  of  all  times  past."  What  the  learned 
chief  jiistice  said  as  to  "county  authorities*' 
has,  of  course,  the  same  application  to  city  au- 
thorities. In  that  case  the  court  held  itself 
incompetent  to  control  the  action  of  the 
county  authorities  in  building  a  bridge,  or 
in  supervising  its  location  or  cost,  or  pass- 
ing upon  the  necessity  for  it,  because  build- 
intj  bridges  belongs  to  the  county  conmiission- 
ers,  and  not  to  the  court.  Here  the  regula- 
tion of  the  streets,  and  the  removing  of 
what  therein  impedes  their  use  or  impairs 
their  appearance,  is  for  the  town  authorities 
to  decide,  and  they  ought  to  decide  it,  sub- 
ject to  correction  only  by  the  people  of  the 
town  at  the  ballot  box,  who  are  the  best 
judges  of  what  is  proper  and  meet  as  to  such 
matters  for  their  own  municipality.  The 
defendant  has  no  property  rights  in  the 
streets  more  than  anyone  else  who  uses 
them.  His  land  ends  where  his  deed  calls 
for,  i.  e.,  at  the  edge  of  the  sidewalk  next  to 
his  store.  Whatever  privileges  he  is  al- 
lowed on  the  sidewalk,  or  in  the  air  above  it, 
more  than  belongs  to  all  alike,  is  a  mere  tac- 
it license  from  the  town,  revocable  at  its 
will.  Moose  V.  Carson,  104  N.  C.  431,  7  L. 
R.  A.  548,  10  S.  E.  689,  holds  that,  where  a 
oown  conveys  land  bounded  by  a  street,  it 
cannot  afterwards  convey  away  the  street 
itself.  White  v.  Northwestern  N.  C.  R.  Co, 
113  N.  C.  610,  22  L.  R.  A.  627,  18  S.  K  330, 
holds  that  the  abutting  proprietor  has  an 
equitable  easement  in  the  street  to  the  ex- 
tent that  it  shall  not  be  perverted  to  other 
uses.  Goldstraw  v.  Duckworth,  L.  R.  5  Q. 
B.  I)iv.  275,  is  a  very  short  opinion,  con- 
struing that  the  language  of  a  local  statute 
to  prevent  nuisances  upon  the  pavements  of 
streets  was  not  intended  to  prohibit  projec- 
tions, like  balconies  and  the  like,  above  the 
pavements.  But  neither  these  decisions, 
which  are  the  reliance  of  the  defendant,  nor 
any  others  yet  found  from  any  court,  sustain 
the  contention  that  the  town  authorities  do 
not  possess  the  power  to  pass  the  plain  un- 
equivocal ordinance  (which  is  here  called  in 
question  \ ,  that  "all  signs  suspended  over  the 
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sidewalks  of  the  city  of  Raleigh  shall  be  re 
moved  by  August  15,  1899."  No  court  till 
now  has  ever  questioned  such  power,  though 
it  has  been  exercised  for  centuries  in  the 
home  of  the  common  law.  On  the  contrary, 
in  Tate  v.  Greensboro,  114  N.  C.  392,  24  L 
IL  A.  671.  19  S.  E.  767,  it  is  held:  "The 
courts  will  not  interfere  with  the  exercise  of 
a  discretion  reposed  in  the  municipal  au- 
thorities of  a  city  as  to  when,  and  to  what 
extent,  its  streets  shall  be  improved,  except 
in  cases  of  fraud  and  oppression,  constitut- 
ing manifest  abuse  of  such  discretion."  In 
that  case  it  was  held  that  the  discretionary 
power  over  the  streets  authorized  the  town 
council  to  remove  shade  trees,  against  the 
protest  of  the  owner  of  the  abutting  lot. 
That  case  cites  with  approval  the  following 
from  the  United  States  Supreme  Court,  in 
Barnes  v.  District  of  Columbia,  91  U.  S. 
540,  23  L.  ed.  440:  "The  authorities  state, 
and  our  own  knowledge  is  to  the  effect,  that 
the  care  and  superintendence  of  streets,  al- 
leys, and  highways,  the  regulation  of  grades, 
and  the  opemng  of  new  and  the  closing  of 
old  streets,  are  peculiarly  municipal  duties. 
No  other  power  can  so  wisely  and  judicious- 
ly control  this  subject  as  the  authority  of 
the  immediate  locality  where  the  work  is  to 
be  done."  The  right  to  open  new  and  ciose 
old  streets  is  certainly  greater  than  the  poxr- 
er  of  removing  signs  that  obstruct  the  >iew 
and  impede  the  circulation  of  air  and  light. 
The  right  of  "superintendence  of  the 
streets,"  thus  fully  recognized  by  biith 
courts,  extends,  like  the  defendant's  owner- 
ship of  his  own  lot,  usque  ad  ccelum.  The 
city  authorities  are  not  chained  down  to  sur- 
face improvements,  but  can  rise  to  the  level 
of  the  occasion. 


STRAUSB  BROTHERS 
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.^TNA  INSURANCE  COMPANY,  Appt. 
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A  debt  due  from  an  fnsn ranee  eomiMmy 
for  loiiM  in  another  Mtate  has  mo  altiu 
In  a  third  state,  so  as  to  sustain  a  gara- 
Ishment  there  by  a  creditor  of  the  Insured, 
merely  because  the  insurance  company  hai 
appointed  an  agent  In  that  state  on  whoa 


Note. — As  to  situs  of  debt  l  r  purpose  ot 
garnishment,  see  Missouri  P.  R.  Co.  ▼.  Sharitt 
(Kan.)  8  L.  R.  A.  885:  Illinois  C.  R.  Co.  v 
Smith  (Miss.)  19  L.  R.  A.  577,  and  note: 
Relmers  v.  Seatco  Mfg.  Co.  (C.  C.  A.  6th  C.» 
80  L.  R.  A.  364  :  Wyeth  Hardware  &  Mfg.  Co 
V.  Lang  (Mo.)  27  L.  R,  A.  651:  Neuf elder  v 
German  American  Ins.  Co.  (Wash.)  22  L.  R.  A. 
287:  Bragg  v.  Gaynor  (Wis.)  21  L.  R.  A.  161: 
I>ougla88  T.  Phenlx  Ins.  Co.  (N.  Y.)  20  L.  R.  A 
118:  Lancashire  Ins.  Co.  y.  Corbetts  (111.)  :^H 
L.  R.  A.  640 ;  Virginia  F.  &  M.  Ins.  Co.  ▼.  Nev 
York  Carousal  Mfg.  Co.  (Va.^  40  L.  R,  A.  237: 
Louisville  &  N.  R,  Co.  ▼.  ^ash  (Ala.)  41  1. 
R.  A.  831;  Sv^edlsh  American  Nat  Bank  t. 
Bleecker  (Minn.)  42  L.  R.  A.  283 :  Stewart  ▼. 
Northern  Assur.  Co.  (W.  Va.)  44  L.  R.  A. 
101 :  National  Bank  t.  Furtick  (Del.)  44  L.  B. 
A.  115;  and  Balk  t.  Harris,  (N.  C.)  45  L.  R. 
A.  267. 
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process  can  be  served,  in  pursuance  of  the 
state  statutes  as  a  condition  of  the  rlgbt  to 
do  business  therein. 

(March  27,  1900.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Pitt  County 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  the  amount  alleged  to  be  due  on  a 
policy  of  fire  insurance.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mi'ssrs.  H.  G.  Connor  ft  Son,  Bnrwell, 
Walker,  ft  Cansler,  and  Jarvia  ft  Blow 
for  appellant. 

iicssra.  Aycook,  Fleming,  ft  Moore, 
for  appellee: 

There  are  two  lines  of  authorities  with 
reference  to  the  situs  of  the  debt  One  line, 
Living  the  better  reason  with  them,  holds 
tb&t  Uie  situs  is  at  the  domicil  of  the  credi- 
tor. 

Balk  V.  Harria,  124  N.  C.  468,  45  L.  R.  A. 
260.  32  S.  E.  799. 

The  other  line  holds  that  the  situs  of  a 
debt  for  the  purpose  of  garnishment  is  at 
the  domicil  of  the  debtor. 

There  is  beginning  to  be  another  line  of 
authorities  which  holds  that  for  the  pur- 
fos-es  of  garnishment  the  situs  of  the  debt 
is  not  at  all  material,  but  that  the  true  ques- 
tion is.  Could  the  garnishee  be  sued  by  the 
creditor  in  the  state  where  the  attachment 
is  taken  out? 

!Co  court  can  have  jurisdiction  unless 
there  is  something  in  the  state  upon  which 
the  attachment  may  be  levied,  and  legislation 
in  the  state  cannot  put  property  there, 
which  is  not  there  by  the  general  law. 

Louisville  d  N.  R.  Co,  v.  Nashy  118  Ala. 
477,  41  L.  R.  A.  331,  23  So.  825;  Exchange 
Jfat.  Bank  T.  Clement,  109  Ala.  280,  19  So. 
814:  Pennoyer  v.  A'eff,  95  U.  S.  714,  24  L. 
ed.  565;  Ht,  Clair  v.  Cox,  106  U.  S.  350,  27 
L.  ed.  222,  1  Sup.  Ct.  Rep.  354 ;  Freeman  v. 
Alderson,  119  U.  S.  185,  30  L.  ed.  372,  7 
Sup.  Ct  Rep.  165;  Martin  v.  Central  Ver- 
mont R.  Co.  50  Hun,  347,  3  N.  Y.  Supp.  82; 
M^tlU  V.  East  Tennessee,  V.  d  Q.  R.  Co,  74 
Ga.  .548. 

The  Connecticut  corporation  did  not  be- 
come a  resident  of  Pennsylvania  byconlorm- 
ing  to  the  laws  of  Pennsylvania  sot  out  in 
the  record  for  the  purpose  of  garnishment. 

Swedish' American  Nat.  Bank  v.  Bleccker, 
72  Minn.  383,  42  L.  R.  A.  283,  75  N.  W.  740; 
Reimers  v.  Seaico  Mfg.  Co.  37  U.  S.  App.  420. 
30  L.  R.  A.  364,  70  Fed.  Rep.  573, 17  C.  C.  A. 
228:  Douglass  v.  Phenix  Ins.  Co.  138  N.  Y. 
209.  20  L.  R.  A.  118,  33  N.  E.  938;  Renier  v. 
Rurlbut,  81  Wis.  24.  14  L.  R.  A.  562,  50  N. 
W.  783;  Louisville  d  N.  R,  Co.  v.  Dooley,  78 
Ala,  524;  Wright  v.  Chicago,  B.  d  0.  R.  Co. 
in  Xeb.  175,  56  Am.  Rep,  747,  27  N.  W.  90; 
Keating  v.  American  Refrigerator  Co.  32  Mo. 
App.  293;  Jiatianal  Bank  v.  Fur  tick,  2  Marv. 
(Del.)   35,  44  L.  R.  A.  115,  42  Atl,  479. 

A  foreign  corporation  does  not  for  all  pur- 
poses become  domestic,  when  it  conforms  to 
the  laws  of  the  states  requiring  "domesti- 
cation," before  transacting  business ;  for  in- 
stance, it  does  not  become  a  citizen  of  the 
48  L.  R.  A. 


state  so  as  to  prevent  removals  to  the  Fed- 
eral courts. 

Ban-on  v.  Bumside,  121  U.  S.  186,  30  L. 
ed.  915,  1  Inters.  Com.  Rep.  295,  7  Sup.  Ct. 
Rep.  931;  Philadelphia  Fire  Asso.  v.  Neio 
York,  119  U.  S.  120,  30  L.  ed.  347,  7  Sup. 
Ct.  Rep.  108;  Blake  v:  UcClung,  172  U.  S. 
239,  43  L.  ed.  432,  19  Sup.  Ct.  Rep.  165. 

If  it  is  not,  therefore,  domesticated  as  to 
suit  brought  against  it  directly,  how  can  it 
be  said  to  be  domesticated  for  the  purpose 
of  gaining  jurisdiction  over  a  nonresident^ 
or  his  property  to  whom  it  owes  money. 

Garni slunent  had  its  origin  in  1;he  custom 
of  London,  .and  by  that  custom  garnishment 
did  not  lie  unless  the  garnishee  resided  with- 
in the  jurisdiction  of  the  lord  mayor's  court. 

TurhilVs  Case,  1  Wms.  Saund.  67,  note  a; 
Chicago,  R.  I.  d  P.  R.  Co.  v.  Sturm,  174  U. 
S.  710,  43  L.  ed.  1144,  19  Sup.  Ct.  Rep.  797. 

If  "suability"  be  the  true  test,  then  a 
debtor  temporarily  in  the  state  could  be  gar- 
nisheed,  for  undoubtedly  he  could  be  sued. 
Uut  the  authorities  are  uniform  that  a 
debtor  temporarily  in  the  state  cannot  be 
garnisheed. 

Balk  v.  Harris,  124  N.  C.  467,  46  L.  R.  A. 
200,  32  S.  £.  799. 

Clark,  J.,  delivered  the  opinion  of  the 
court;  » 

The  defendant  is  a  corporation  chartered 
in  Connecticut,  and  issued  its  policy  of  in- 
surance to  tlie  plaintiffs,  who  are  residents 
and  citizens  of  this  state,  upon  property  lo- 
cated here.  The  property  was  partially 
destroyed  by  fire  during  the  existence  of  the 
policy,  and  the  amount  of  the  loss  has  been 
adjusted  in  the  manner  required  by  the  poli- 
cy. This  action  is  brought  to  recover  that 
sum.  The  only  defense  set  up  is  that  a 
creditor  of  the  plaintiffs  in  Pennsylvania 
has  instituted  an  action  against  them  in  that 
.state,  and  attached  the  liability  of  the  de- 
fendant company  to  said  plaintiffs  by  reason 
of  said  loss  by  garnishing  the*agent  of  the 
defendant  in  that  state,  which  action  was 
instituted  before  the  beginning  of  this,  and 
is  still  pending  in  the  courts  of  that  state; 
wherefore  the  defendant  asks  that  this  ac- 
tion be  stayed  till  the  determination  of  that. 
The  courts  of  one  state  give  full  faith  and 
credit  to  judgments  rendered  in  another  when 
jurisdiction  has  been  obtained  of  the  person 
or  subject-matter:  but,  when  such  is  not  tlie 
case,  the  judgment  of  the  foreign  state  is 
treated  as  a  nullity.  So  the  sole  question 
here  is  whether  the  Pennsylvania  court  hai 
acquired  jurisdiction  by  such  garnishment 
(for  there  was  no  personal  service  upon 
plaintifTs).  since  if  it  has  not,  then,  as  the 
judgment,  if  it  shall  be  rendered  adversely  to 
these  plaintiffs,  will  be  a  nullity,  a  stay  of 
proceedings  in  the  courts  here  will  be  use- 
less. It  is  true  that  under  the  Pennsylvania 
statute  the  defendant,  a  Connecticut  cor- 
poration, is  required  to  appoint  a  resident 
agent  in  that  state  upon  whom  process  can 
be  served,  and  this  is  a  condition  which  that 
state  can  exact  of  nonresident  corporations, 
but  that  only  renders  the  Connecticut  cor- 
poration suable  in  Pennsylvania  by  giving 
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personal  service  upon  its  agent.  It  does  not 
carry  the  situs  of  the  debt  it  owes  to  the 
plaintiffs  to  Pennsylvania,  and  make  the 
plaintiffs  Strause  suable  in  Pennsylvania, 
because  their  debtor,  the  defendant  company, 
can  be  sued  there  for  their  own  indebtedness 
to  a  plaintiff.  If  suability  of  the  defend- 
ant were  the  test,  the  plaintiffs  could  be  sued 
in  every  state  and  in  every  foreign  country 
where  their  debtor  has  an  agency.  Many 
courts  deny  that  a  creditor  can  be  brought 
into  court  by  attaching  a  debt  due  to  him, 
and  it  is  certainly  not  very  logical  that  a 
debt  should  have  a  situs  where  the  debtor  re- 
sides, for  the  debt  is  property  of  the  credi- 
tor, not  of  the  debtor.  Some  courts,  how- 
ever, have  gone  that  far,  including  the  courts 
of  this  state;  but  none  have  gone  so  far  as 
to  hold  that  debts  may  be  ambulatory, — and 
well-nigh  ubiquitous  in  this  case, — by  hav- 
ing a  situs  wherever  the  debtor  has  an  agent 
who  can  be  served  with  process  for  its  own 
indebtedness.  An  attachment  could  be 
levied  in  Pennsylvania  only  upon  property 
of  the  defendant  in  such  action,  and  these 
plaintiffs  had  no  property  in  that  state,  and 
the  debt  due  them  by  the  Connecticut  cor- 
poration was  not  in  the  hands  of  such  com- 
pany's local  agent  in  Pennsylvania.  To 
put  it  as  strongly  as  possible,  suppose  the 
defendnnt  was  a  natural  person,  a  citizen 
and  resident  of  Connecticut,  and  was  tem- 
porarily in  Philadelphia,  so  that  he  could 
be  personally  served  with  process  for  his  own 
indebtedness  to  a  plaintiff,  would  that  make 
him  liable  to  garnishment  by  anyone  holding 
a  claim  against  those  whom  he  owed?  This 
question  has  often  arisen,  and  has  uniformly 
been  decided  in  the  negative.  Balk  v.  Har^ 
ris,  124  N.  C.  467,  45  L.  R.  A.  260,  32  S.  E. 

799,  and  numerous  cases  cited  at  pages  469, 
470,  1?4  N.  C,  p.  260.  45  L.  R.  A.,  and  pp. 

800,  801.  32  8.  E.  Even  if  the  defendant 
company  had  become  "domesticated,"  or  had 
taken  out  incorporation  in  Pennsylvania, 
the  Pennsylvania  corporation  would  simply 
be  an  affiliated  company,  and  would  not 
swallow  up  or  be  substituted  for  the  Con- 
necticut corporation,  which  owes  these  plain- 
tiffs, and  the  situs  of  whose  indebtedness  as 
as  sucJi  would  not  be  affected,  however  it 
miprht  be  as  to  their  transactions  and  in- 
debtedness arising  in  Pennsylvania.  The 
very  point  was  decided  in  S^aedish-Ameri- 
ean  Nat.  Bank  v.  Bleecker,  72  Minn.  383,  42 
L.  R.  A.  283,  75  N.  W.  740,  where  it  is  said: 
"The  garnishee  has  filed  such  a  stipulation 
[required  by  fhe  statute],  has  established 
local  agencies,  and  has  been  insuring  prop- 
erty in  this  state.  This  did  not.  in  our 
opinion,  give  the  garnishee  a  domicil  in  this 
state  for  all  purposes,  or  bring  into  this 
state  the  situs  of  debts  which  it  owes  else- 
where by  reason  of  business  transacted 
elsewhere.  Neither  the  creditor  nor  the 
debtor  resided  in  this  state;  none  of  the 
transactions  out  of  which  the  indebtedness 
arose  took  place  in  this  state,  and  the  in- 
dpbtedness  was  not  payable  in  this  state. 
Under  these  circumstances  the  debt  has  not 
a  situs  in  this  state.  Reimers  v.  Seaico 
Mfg.  Co.  37  U.  S.  App.  426,  30  L.  R.  A.  364, 
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70  Fed.  Rep.  573,  17  C.  C.  A.  228;  Douglass 
V.  Phefiiw  Ins.  Co,  138  N.  Y.  209,  20  L.  R.  A. 
118,  33  N.  E.  938;  Renier  v.  Hurlbut,  81  Wis. 
24,  14  L.  R.  A.  662,  50  N.  W.  783;  LouisviUe 
&  N.  R.  Co,  V.  Dooley,  78  Ala.  624;  Wright 
V.  Chicago,  B.  d  Q,  R,  Co,  19  Neb.  176,56  Am. 
Rep.  747,  27  N.  W.  90;  Keating  v.  Ameruxm 
Refrigerator  Co.  32  Mo.  App.  293."  The  su- 
preme court  of  Wisconsin,  in  Renier  v.  Huri- 
hut,  cited  above,  says:  "It  is  obvious  from 
what  has  been  said,  that,  if  the  indebtedness 
of  the  Boston  company  to  Mrs.  Renier  had 
any  situs  outside  of  VVisconsin  for  the  pur- 
poses of  garnishment,  it  was  at  the  home  of- 
fice of  that  company  in  Massachusetts ;  cer- 
tainly not  with  the  respective  agents  of  that 
company,  wherever  located  in  the  several 
states."  This  same  view  is  taken  and  strong- 
ly reinforced  in  National  Bank  v.  Furtick,2 
Marv.  (Del.)  35,  44  L.  R. A.  115,42  Atl.479. 
decided  by  the  Delaware  court  of  appeals  in 
1897.  In  that  caae,  the  court  says:  "True 
the  garnishee  is  a  corporation  doing  busi- 
ness in  this  state,  but  the  debt  due  the  de- 
fendant arose  from  its  contract  for  insur- 
ance made  through  its  agency  in  South 
Carolina  with  the  defendant,  a  citizen  of 
that  state,  and  concerning  property  situ- 
ate there,  and  was  payable  there,  .  •  . 
and  is  not  such  a  credit  or  property  with- 
in this  state  as  will  confer  jurisdiction, 
.  .  .  To  take  any  other  view  would  be 
to  hold  that  it  existed,  had  its  situs,  and 
was  liable  to  attachment  in  every  state  in 
this  Union  where  the  defendant  happened 
to  have  an  officer  upon  whom  process  could 
be  served  as  a  condition  precedent  to  its 
being  permitted  to  do  business  in  sueb 
state."  Upon  the  argument  that,  because 
the  defendant  is  suable  in  Pennsylvania 
by  service  upon  its  local  agent,  therefore 
the  plaintiffs,  as  creditors  of  the  defend- 
ant, are  suable  also  in  that  state,  it  may 
be  said,  following  the  Minnesota  case,  above 
cited,  that  while  Strause  Brothers  might 
have  sued  the  Connecticut  Company  in 
Pennsylvania  by  serving  their  summons 
upon  its  agent  in  Pennsjivania  (by  service 
upon  the  insurance  commissioner  in  Minne- 
sota, as  required  by  its  laws),  this  does  not 
prove  that  the  debt  had  a  situs  in  Pennsyl- 
vania. Such  action  would  be  in  personam, 
and  not  in  rem,  and  it  would  be  immaterial 
where  the  situs  of  the  debt  would  be.  Be- 
sides, the  creditor  may  give  the  debt  a  situs 
there,  for  it  naturally  follows  his  person, 
and  he  can  take  it  anywhere;  but  a  third 
person,  claiming  to  be  a  creditor  of  the 
creditor,  cannot  do  this.  He  has  no  power 
to  change  the  situs  of  the  debt  or  give  it  a 
situs  where  it  would  not  otherwise  be. 
Statutes  requiring  domestication,  or  the 
appointment  of  a  local  agent  by  nonresi- 
dent corporations  as  prerequisites  to  doing 
business  in  a  state,  enable  any  plaintiff 
to  get  personal  service  upon  such  corpora- 
tion in  an  action  upon  its  liabilities  to 
such  plaintiff,  but  it  does  not  remove  the 
corporation's  property  to  such  state,  nor  the 
situs  of  it«  debts,  which  have  been  created 
elsewhere;  and  it  is  only  upon  the  latter 
ground  that  the  indebtedness  of  the  defend- 
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ant,  a  Connecticut  corporation,  to  the  plain- 
tiffs, could  be  attached  in  Pennsylvania. 
In  Boyd  ▼.  Royal  Ins.  Co.  Ill  N.  C.  372,  16 
S.  £.  3S9,  the  point  now  presented  was  not 
discussed  nor  adjudicated,  nor,  indeed,  does 
it  appear  that  the  insurance  company,  the 
garnishee,  was  not  a  Virginia  company, 
which  would  have  made  the  situs  of  the 
debt  there,  and   attachable.     At   any   rate. 


the  validity  of  the  attachment  was  not  ques- 
tioned. Chicago,  B.  /.  d  P.  R.  Co.  v.  Sturm, 
174  U.  S.  710,  43  L..ed.  1144,  19  Sup.  Ct. 
Kep.  797,  also  relied  upon  by  defendant, 
does  not  apply,  for  it  is  not  contended  that 
the  defendant  here  is  a  Pennsylvania  corpo- 
ration. 
Afjirmed, 


OHIO  SUPREME  COURT. 


BOARD  OF  COMMISSIONERS  OF  HARD- 
IN COUNTY,  Plffs.  in  Err., 

V. 

Joaq)hine   M.    COFFMAN,   Admrx.,  etc.,  of 
Freeman  J.  Coflman,  Deceased. 


(. 


.Ohio. 
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M.  An  a«tfoii  under  {  H4S  of  tlie  Re- 
vised Statutes,  as  amended  April  13,  1894 
(91  Ohio  Laws,  p.  142).  to  recover  damages 
caused  by  the  negligence  of  the  county  com- 
missioners In  failing  to  keep  a  bridge  under 
tbeir  control  In  repair,  Is  properly  brought 
against  the  board  In  Its  official  capacity ;  and 
the  county  Is  bound  for  the  payment  of  the 
Judgment  recovered.  Whether  the  county 
may  have  recourse  to  the  official  bonds  of  the 
commissioners  for  reimbursement, — qu<rre. 

2.  The  eommlssfoners  are  bound  to 
the  exercise  of  ordinary  care  to  lceei» 
the  brldires  under  their  control  In  a 
safe  condition  for  all  usual  and  ordinary 
modes  of  travel  and  transportation  of  prop- 
erty over  them ;  but  ordinary  care  does  not 
require  them  to  anticipate  that  a  bridge  will 
be  used  in  an  unusual  and  extraordinary  man- 
ner, or  subjected  to  an  unusual  and  extraor- 
dinary burden  Involving  peculiar  danger,  nor 
are  they  liable  for  an  injury  resqltlng  from 
such  use. 

3.  In  an  action  airainst  a  board  of 
eounty  eonimissioners  to  recover 
damafirea  for  the  death  of  a  person 
caused  by  the  breaking  down  of  a  bridge  by 
a  traction  engine  which  was  being  propelled 
ov€r  It  by  steam,  and  drawing  a  water  tank 
on  which  the  deceased  was  riding,  it  Is  a 
question  for  the  Jury  whether  that  method 
of  using  the  bridge  was,  at  the  time  of  the 
accident,  a  usual  and  ordinary  mode  of  travel 
and  transportation  of  property  over  bridges 
in  that  locality,  such  as  the  commissioners 
abonld.  In  the  exercise  of  ordinary  care,  have 
anticipated,  and  provided  for  by  putting  the 
bridge  In  proper  condition  for  such  use :  and 
the  question  should  be  determined  from  a 
consideration  of  all  the  evidence. 

4.  A  person  about  to  cross  a  bridiire  in 
any  of  the  nsual  and  ordinary  modes 

^  of  travel,  or  transport  property  over  It  in 
any  usual  and  ordinary  way,  has  the  right 
to  assume  that  the  public  authorities  have 
performed  their  duty,  and  therefore  that  the 
bridge  Is   In  a  aafe  condition  for  such  use : 

*neadnote8  by  the  Court. 

.Note. — As  to  liability  for  breaking  of  bridge 
when  subjected  to  unusual  and  extraordinary 
strain,  see  Wabash  v.  Carver  (Ind.)  13  L.  R.  A. 
ftil,  and  note;  Vermillion  County  Comrs.  v. 
Chlpps  (Ind.)  16  L.  R.  A.  228. 
48  L,  R.  A. 


and  he  Is  not  chargeable  with  contributory 
negligence  In  acting  upon  that  assumption, 
unless  the  appearance  of  the  bridge.  Its  situ- 
ation, or  structure,  or  other  circumstance 
would  suggest  to  a  person  of  ordinary  pru- 
dence that  it  Is  defective  and  dangerous,  so 
that  ordinary  care  would  require  either  that 
he  •should  forego  the  contemplated  use,  or 
make  sufficient  examination  to  reasonably  as- 
sure him  of  Its  safety.  But  a  person  who 
chooees  to  subject  a  bridge  to  some  extraor- 
dinary burden,  by  placing  upon  It  some  un- 
usual weight,  and.  causing  it  to  be  moved  In 
an  unusual  manner,  takes  upon  himself  the 
risk  of  any  Injury  thereby  sustained,  al- 
though the  bridge  is  defective,  and  out  of 
repair. 

(June  20,  1899.) 

ERROR  to  the  Circuit  Court  for  Hardin 
County  to  review  a  judgment  affirming 
a  judgment  of  the  Court  of  Common  Pleas 
in  plaintiff's  favor  in  an  action  brought  to 
recover  damages  for  the  death  of  plaintifT's 
intestate,  which  was  alleged  to  have  been 
caused  by  defendants'  negligently  permitting 
a  bridge  to  become  out  of  repair.    Reversed. 

Statement  by  WiUiams,  J.: 

The  original  action  was  brought  against 
the  board  of  commissioners  of  Hardin 
county  by  Josephine  M.  CofTman,  as  execu- 
trix of  her  deceased  husband,  Freeman  J. 
CoiTman,  to  recover  damages  for  his  death, 
wrongfully  caused,  it  is  alleged,  by  the  neg- 
lect of  the  commissioners  to  keep  in  repair 
a  bridge  under  their  control  over  a  stream 
known  as  "Blanchard  River,"  and  forming 
part  of  a  public  road  in  that  county.  The 
death  resulted  from  the  bridge  giving  way 
on  the  5th  day  of  July,  1895,  while  the  de- 
ceased was  riding  over  it  on  a  water  tank 
drawn  by  a  traction  engine  that  was  being 
propelled  by  steam.  The  petition  charges 
that  the  bridge  was  of  defective  construc- 
tion, and  out  of  repair,  in  that  the  timbers 
which  supported  the  'floor  were  insuflicient 
and  unsound,  the  rods  by  which  they  were 
suspended  from  the  truss  were  held  only  by 
nuts  that  were  too  small,  and  without  wash- 
ers, and  the  wood  into  which  the  rods  were 
fitted  was  decayed;  and  these  defects,  it  is 
averred,  had  increased  from  long  exposure, 
rendering  the  bridge  unsafe  for  travel  upon 
it,  of  which  the  commissioners  had  notice, 
but  nevertheless  neglected  to  repair  it.  Is- 
sue was  taken  by  the  defendant  on  the 
charge  of  negligence,  an^  a  counter  charge 
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made  of  oontributorj  negligence  on  the  part 
of  the  deceased.  The  plaintiff,  recovered  a 
Terdict  on  which  judgment  was  rendered, 
and,  that  judgment  having  been  affirmed  by 
the  circuit  court,  the  commissioners  brought 
error  to  this  court.  The  opinion  will  con- 
tain such  further  statement  of  the  case  as 
may  be  considered  necessary  to  an  under- 
standing of  the  questions  upon  which  it  is 
reported. 

Messrs.  Cliarles  C.  Lemert  and  TlLomaa 
C.  Malioii,  for  plaintiffs  in  error: 

The  allegation  that  this  bridge  was  lo- 
cated on  a  public  county  road  does  not  state 
that  it  was  a  road  that  was  generally  trav- 
eled by  the  public. 

Cha^e  V.  Cleveland,  44  Ohio  St.  612,  58 
Am.  Rep.  543,  9  N.  E.  225. 

The  expediency  of  building  or  repairing 
a  bridge,  however  necessary,  is  an  adminis- 
trative, and  not  a  judicial,  question.      ^ 

State  «p  rel.  Emerson  v.  Hamilton  Coun- 
ty Comrs.  49  Ohio  St.  305,  30  N.  E.  785; 
2  Kinkade,  PI.  §  916. 

Prior  to  the  passage  of  the  act  of  April 
13,  1894,  an  action  of  this  character  could 
not  be  maintained. 

Hamilton  County  Comrs.  v.  Mighels,  7 
Ohio  St.  120;  Oriinwood  v.  Summit  County 
Comrs.  23  Ohio  St.  600. 

If  the  duty  which  the  official  authority 
imposes  upon  an  officer  is  a  duty  to  the  pub- 
lic, a  failure  to  perform  it,  or  an  inadequate 
or  erroneous  performance,  must  be  a  public, 
and  not  an  individual,  injury,  and  must  be 
redressed,  if  at  all,  in  some  form  of  public 
prosecution. 

Cooley,  Torts,  379-382. 

There  is  no  authority  for  the  commission- 
ers to  levy  a  tax  for  the  payment  of  a  judg- 
ment of  this  character. 

Whenever  the  plaintiff's  case  shows  any 
want  of  ordinary  care  under  the  circum- 
stances, even  the  slightest,  contributing  in 
any  deorree,  even  the  smallest,  as  a  proxi- 
mate cause  of  the  injury  for  which  he  brings 
his  action,  his  right  of  recovery  is  thereby 
destroyed. 

Beach,  Contrib.  Neg.  2d  ed.  §  35;  Cooley, 
Torts,  674,  675 ;  Timmons  v.  Central  Ohio  It. 
Co.  6  Ohio  St.  108;  Cleveland,  C.  d  C.  R. 
Co.  v.  Terry,  8  Ohio  St.  681 ;  Pittsburgh  d 
W.  Coal  Co.  v.  Estievenard,  53  Ohio  St.  43, 
40  N.  E.  725;  Thomp.  Neg.  768,  769. 

Tlie  defects  complained  of  could  not  be 
detected  from  an  ordinary  examination, 
but  it  would  require  a  close  examination  of 
an  expert,  by  chopping  or  boring  into  the 
parts  alleged  to  be  defective,  to  discover  the 
defects  that  caused  the  bridge  to  fall.  To 
discover  this  alleged  defect  would  have  re- 
quired extraordinary  diligence  on  the  part 
of  the  commissioners,  and  such  a  degree  of 
vigilance  as  would  have  been  unreasonable, 
— with  their  other  official  duties,  impossi- 
ble,— and  such  as,  we  think,  the  law  does 
not  require. 

Blank  v.  Livonia  Tiop.  70  Mich.  1,  44  N. 
W.  157;  CNeil  v.  Deerfield  Twp.  86  Mich. 
610,  49  N.  W.  596. 

The  board  of  copnty  commissioners  is 
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only  required  to  build  and  keep  in  repair 
bridges  for  ordinary  use  of  the  public,  and 
with  this  exception  is  not  liable. 

Thomas,  Neg.  794,  089,  991;  Chase  v. 
Cleveland,  44  Ohio  St.  513,  58  Am.  Rep.  543, 
9  N.  E.  225 ;  Oak  Harbor  v.  Kallagher,  52 
Ohio  St.  183;  Vermillion  County  Comrs.  v. 
Chipps,  131  Ind.  56,  16  L.  R.  A.  228,  29  N. 
E.  1066;  Clapp  v,  Ellinaton,  51  Hun,  58,  3 
N.  Y.  Supp.  516;  Gregory  v.  Adams,  14 
Gray,  242. 

Messrs.  Croiv  ft  Dnrbin  and  George  E.- 
Crane for  defendant  in  error. 

Williomiy  J.,  delivered  the  opinion  of  the 
court : 

The  action  below  was  brought  under  favor 
of  the  provision  added  to  §  845  of  the  Re- 
vised Statutes 'by  the  amendment  of  April 
13.  1894  (91  Ohio  Laws,  p.  142).  The  ma- 
terial part  of  the  section  as  thus  amended 
reads  as  follows:  'The  board  of  commis- 
sioners shall  be  capable  of  suing  and  being 
sued,  pleading  and  being  impleaded  in  any 
court  of  judicature,  and  of  bringing,  main- 
taining, and  defending  all  suits,  either  in  law 
or  in  equity,   involving  an  injury   to  any 

Sublic  state  or  county  road,  bridge  or  ditch, 
rain  or  watercourse  established  by  such 
board  in  their  county,  and  for  the  preven- 
tion of  injury  to  the  same;  and  any  such 
board  of  county  commissioners  shall  be  lia- 
ble in  their  official  capacity  for  any  damages 
received  by  reason  of  the  negligence  or  care 
lessness  of  said  commissioners  in  keeping 
any  such  road  or  bridge  in  proper  repair." 
Though,  prior  to  that  amendment,  the  pub- 
lic roads  and  bridges  of  the  several  counties 
were  placed  under  the  control  of  their  re- 
spective boards  of  commissioners,  who  were 
clothed  with  the  necessary  authority  to  keep 
them  in  repair,  until  its  adoption  there  was 
no  right  of  action  against  a  county  or  its 
commissioners  for  damages  sustained  by  the 
failure  to  keep  a  road  or  bridge  in  repair. 
So  that  the  nature  ajid  grounds  of  the  de- 
fendants' liability  must  be  gathered  from 
this  amended  statute,  and  its  construction 
in  these  respects  is,  in  several  particulars, 
involved  in  the  questions  presented  in  the 
case.  It  is  one  of  the  claims  of  the  plain- 
tiff in  error  that  the  action  will  not  lie,  be- 
cause no  provision  is  made  for  raising  the 
necessary  fund  with  which  to  pay  any  dam- 
ages that  may  be  recovered.  But  it  does 
not  necessarily  follow  from  the  absence  of 
such  provision  that  the  action  must  fail. 
Satisfaction  comes  after  judgment,  and  that 
no  present  means  exist  of  enforcing  payment 
of  a  judgment  is  not  a  valid  objection  to  its 
recovery.  Means  may  be  afterwards  pro- 
vided. There  appears  to  be  general  author- 
ity vested  in  the  commissioners  to  raise 
funds  by  taxation  for  all  county  purposes, 
and  that  would  seem  to  include  the  power 
to  levy  taxes  to  the  satisfaction  of  judg- 
ments against  the  county  for  whose  payment 
no  other  or  special  provision  is  made. 

Another  claim  of  the  plaintiff  in  error — 
one  made  on  demurrer  to  the  petition — is 
that,  because  the  liability  created  by  the 
statute  is  that  of  the  commissioners  in  their 
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official  capacity,  for  their  official  neglect, 
redress  muat  be  sought  Jy  action  on  their 
official  bonds,  which  are  required  in  order  to 
secure  a  faithful  and  diligent  performance 
of  their  official  duties;  and,  furthermore, 
that  as  the  negligence  charged  includes  the 
defective  construction  of  the  bridge,  which 
was  built  before  the  act  was  passed,  the 
action  is  not  maintainable  against  the  board 
of  commissioners  as  constituted  when  the 
fnjurj  complained  of  was  sustained.  The 
material  fact,  however,  from  which  the  lia- 
bility for  a  defective  bridge  arises,  is  the 
negligence  of  the  commissioners  in  not  keep- 
ing it  in  repair  when  the  injury  occurs;  and 
the  length  of  time  the  defect  had  continued 
before,  or  how  it  originated,  are  unimport- 
ant, except  as  tending  to  show  knowledge  of 
its  existence.  The  negligent  omission  to 
make  needed  repairs  on  a  bridge*  known  to 
be  out  of  repair  is,  within  the  purview  of 
the  statute,  a  negligent  failure  to  keep  it 
in  repair;  and  the  liability  of  the  oommis- 
Bioners  in  their  official  capacity  is  the  lia- 
bility of  the  county  they  represent  to  the 
person  injured  by  their  culpable  neglect. 
Whether,  in  the  first  instance,  recovery 
mi^ht  be  had  on  their  bonds,  or,  whether  the 
county  may  have  recourse  to  them, for  re- 
imbursement of  the  damages  paid  by  it,  are 
questions  not  now  before  us,  and  upon  which 
we  express  no  opinion.  We  are  satisfied 
that  in  a  proper  case  the  action  may  be 
maintained,  as  this  one  was  brought,  direct- 
ly against  the  board  of  commissioners  in 
their  official  capacity. 

Questions  deemed  of  more  practical  im- 
portance in  the  report  of  the  case  arise  upon 
the  charge  of  the  court  and  its  refusal  to 
charge  as  requested  by  the  defendant.  The 
jury  were  instructed,  in  substance,  that  the 
plaintiff  was  entitled  to  recover,  in  the  ab- 
sence of  contributory  negligence  on  the  part 
of  the  deceased,  if  the  defendant  failed  to 
have  the  bridge  examined  within  a  reaaon- 
sble  time  after  April  13,  1894  (when  the 
amendment  of  the  statute  took  effect),  and 
from  defects  in  its  construction,  or  want  of 
repair,  as  alleged  in  the  petition,  it  was,  at 
the  time  of  the  accident  that  resulted  in  the 
decedent's  death,  in  an  unsafe  condition  for 
the  public  use  "in  the  way  it  was  then  being 
used."  And  furthermore,  it  was  a  question 
for  the  jury  "whether  the  bridge,  at  the  time 
of  the  accident,  was  in  a  reasonably  safe 
condition  for  the  use  of  the  public  in  passing 
over  it,  in  the  way  it  was  then  being  used." 
The  effect  of  the  charge  was  to  hold  the 
wmmissioners  responsible  if  they  failed  to 
examine  the  bridge,  and  put  it  in  a  condition 
of  safety  for  the  use  that  was  being  made 
of  it  when  it  gave  way, — that  is,  for  the  safe 
passage  over  it  of  the  traction  engine  and 
water  tank  on  which  the  deceased  was  rid- 
ing,— although  that  may  have  been  an  un- 
upual  and  unexpected  use  of  the  bridge,  cre- 
ating «  burden  of  extraordinary  weight. 
This  Is  a  different  measure  of  responsibil- 
ity from  that  imposed  by  the  statute.  It 
enjoins  on  the  commissioners  no  absolute 
duty  to  make  examination  of  the  bridges 
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under  their  control,  and  to  put  them  in  a 
condition  of  safety  for  all  possible  emer- 
gencies. Their  only  liability  is  for  such 
damages  as  result  from  their  negligence  with 
respect  to  keeping  a  bridge  in  repair;  and, 
as  no  special  standard  of  care  is  prescribed 
by  the  statute,  the  degree  required  does  not 
extend  beyond  that  which  reasonably  prud- 
ent  persons  would  ordinarily  exercise  in  a 
like  situation,  in  view  of  tiie  purposes  of 
the  bridge,  and  the  general  uses  which  it 
should  reasonably  be  expected  would  be 
made  of  it.  The  object  of  the  law  in  re- 
quiring the  maintenance  of  highway  bridges 
undoubtedly  was  to  make  provision,  in  a 
reasonable  way,  for  the  safety,  convenience, 
and  accommodation  of  public  travel  in  all 
usual  and  ordinary  ways  to  which  they  are 
adapted.  Such  probable  use  of  them  the 
commissioners  are  bound  to  anticipate,  and 
proper  care  on  their  part  would  require  them 
to  ](eep  such  bridges  in  suitable  repair  for 
those  purposes.  That  is  no  more  than  is  de- 
manded m  the  exercise  of  ordinary  care. 
But  it  would  seem  unreasonable  to  require 
of  the  commissioners  that  they  should  an- 
ticipate and  provide  for  some  extraordinary 
use  of  a  bridge  that  would  subject  it  to  an 
unusual  burden,— one  not  likely  to  be  placed 
upon  it  in  its  common  and  general  use. 
That  would  impose  upon  them  the  duty  of 
extraordinary  care,  which  the  statute  does 
not  exact.  Accordingly  we  find  that,  when 
the  question  has  been  made  in  those  states 
where  local  authorities  are  charged  with  the 
duty  of  maintaining  ways  and  bridges,  and 
made  answerable  in  damages  for  their  neg- 
lect to  do  so,  it  is  held  that  a  liability  does 
not  arise  from  neglect  to  keep  .a  bridge  in  a 
safe  condition  for  any  unusual  or  extraor- 
dinary use,  but  only  when  there  is  a  failure 
to  keep  it  in  repair  for  such  use  as  is  usual, 
ordinary,  and  probable.  In  Gregory  v. 
Adams,  14  Gray,  242.  248,  which  was  an  ac- 
tion against  a  town  for  damages  for  the  loss 
of  an  elephant  killed  by  the  falling  of*% 
bridge  that  was  out  of  repair  while  the  ele- 
phant was  being  taken  over  it,  Merrick,  J., 
states  the  rule  to  be  that  the  public  authori- 
ties in  charge  of  bridges  "are  not  required 
to  make  preparations  for  the  safety  or  con- 
venience of  those  who  undertake  to  use  those 
ways  in  an  unusual  or  extraordinary  man- 
gier, involving  peculiar  and  special  peril  and 
danger,  whether  it  be  in  respect  to  the  kind 
or  character  of  animals  led  or  driven,  or  the 
magnitude  or  construction  of  carriages  used, 
or  the  bulk  or  weight  of  property  trans* 
ported."  In  Pennsylvania,  where  townships 
arc  liable  in  damages  for  failure  to  keep 
their  bridges  over  streams  in  repair,  in  an 
action  brought  against  a  township  by  the 
owner  of  a  threshing  machine  for  damasfes 
done  to  it  by  the  breaking  down  of  a  bridge 
over  which  it  was  being  moved  by  a  traction 
engine,  it  was  held  that  "a  township  is  not 
required  to  assume  that  its  bridges  will  be 
used  in  an  unusual  and  extraordinary  man- 
ner, either  by  crossing  at  great  speed  or  by 
the  passing  of  a  very  large  and  unusual 
weight.  As  it  does  not  anticipate  any  such 
use,  it  is  not  required  to  so  build  aa  to  pro* 
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tect  against  injury  resulting  from  such  reck- 
less conduct.  Its  liability  stops  with  con- 
structing and  maintaining  its  bridges  so  as 
to  protect  against  injury  by  a  reasonable, 
proper,  and  probable  use  thereof,  in  view 
of  the  surrounding  circumstances,  such  as 
the  extent,  kind,  and  nature  of  the  travel 
■and  business  on  the  road  of  which  it  forms 
*  part."  AfcCormick  v.  Washington  Twp. 
112  Pa.  185,  4  Atl.  164.  In  that  case  in- 
structions were  affirmed  by  which  the  jury 
were  informed  that  the  duty  of  the  super- 
visors of  the  townships  was  "well  performed 
if  the  bridge  complained  of  was  in  a  rea- 
sonably safe  condition  for  travel  in  the  or- 
dinary modes  in  the  neighborhood,  and  by 
the  people  who  commonly  used  the  bridge;*' 
and  that  they  were  not  required  "to  make 
preparation  for  the  safety  or  convenience  of 
those  who  undertake  to  use  the  highway  in 
an  unusual  and  extraordinary  manner,  in- 
volving peculiar  peril  and  danger  by  reason 
of  the  magnitude  or  construction  of  the  car- 
riages used,  or  the  volume  or  weight  of  the 
property  transported."  That  case  was  fol- 
lowed in  Com,  v.  Allen,  148  Pa.  358,16  L.  R. 
A.  148,  23  Atl.  1115,  and  Clulow  v.  McClel- 
land, 161  Pa.  583,  17  L.  R.  A.  650,  25  Atl. 
147.  In  Clapp  v.  Ellington,  51  Hun,  68,  3 
N.  Y.  Supp.  516,  where  the  facts  were  not 
substantially  different  from  those  in  this 
case,  it  was  held  that,  "while  the  commis- 
sioner of  highways  is  required  to  construct 
and  maintain  bridges  of  sufficient  strength 
tiiid  material  to  insure  the  safety  of  persons 
passing  over  them  with  such  vehicles  as  are 
commonly  and  ordinarily  used  in  that  coim- 
ty,  he  cannot  be  required  or  expected  to  con- 
struct and  maintain  bridges  which  will  in- 
sure the  safety  of  persons  passing  over  them 
in  a  manner  involving  peculiar  and  special 
danger  arising  from  any  unusual  weight." 
The  doctrine  of  these  cases  ha 3  been  main- 
tained in  Yordy  v.  Marshall  County,  86 
Iowa,  340,  53  N.  W.  298,  and  other  Iowa 
«a«e8,  and  also  in  Vermillion  County  Comrs. 
V.  Chipps,  131  Ind.  66,  10  L.  R.  A.  228,  29 
N.  £.  1066,  and  other  cases  in  that  state. 

From  these  authorities,  as  well  as  upon 
principle,  it  seems  clear  that  in  determining 
the  liability  of  the  defendant  in  this  case 
the  controlling  question  is  whether  the  use 
that  was  being  made  of  the  bridge  when 
Coffman  received  the  injury  which  caused' 
his  death  was  such  usual  and  ordinary  use 
of  it  as  reasonably  prudent  persons  in  the 
situation  of  the  commissioners,  and  charged 
with  their  duties,  would,  in  the  exercise  of 
ordinary  care,  in  view  of  all  the  facts,  have 
anticipated  would  be  made  of  the  bridge, 
and  would  be  attended  with  danger  of  in- 
jury resulting  to  persons  or  property.  If 
so,  and  the  injury  resulted  from  the  fail- 
ure of  the  commissioners  to  keep  the  bridge 
in  repair,  there  was  actionable  negligence  on 
their  part;  but  not  if  the  use  was  of  that 
unusual  or  extraordinary  character  involv- 
insr  peculiar  danger  which  ordinary  care 
did  not  require  the  defendants  to  anticipate 
and  provide  against.  And  that  question,  it 
is  manifest,  is  one  for  the  jury  to  determine 
from  all  the  facts  and  circumstances  of  the 
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case;  not  alone  from  the  fact  that  the  ve- 
hicle which  was  being  moved  over  the  bridge 
at  the  time  was  an  engine  and  attachments 
weighing  nearly  6  tons,  to  which  the  de- 
ceased added  his  own  weight  by  riding  upon 
it,  and  that  it  was  propelled  by  steam  power, 
though  this  could  not  be  otherwise  than  im- 
portant for  the  consideration  of  the  jury. 
Such  machinery  and  implements  have  come 
into  use  to  some  extent  in  some  localities  in 
threshing  grain  and  other  agricultural  pur- 
poses, and  are  propelled  by  steam  from 
place  to  place  over  the  public  highways,  in 
the  course  of  the  business  in  which  they  are 
employed ;  and  the  extent  to  which  that  use 
of  such  machinery  and  that  method  of  travel 
on  the  public  roads  and  bridges  had  pre- 
vailed in  that  locality,  if  at  all,  before  the 
occurrence,  together  with  all  the  other  per- 
tinent facts  shown  by  the  evidence  on  the 
question,  should  be  taken  into  consideration 
by  the  jury  in  determining  whether  that  at 
the  time  had  become  a  usual  or  ordinary 
method  of  travel  and  transportation  in  that 
locality, — such  as,  at  that  time,  ordinary 
care  on  the  part  of  the  commissioners  should 
have  anticipated  and  provided  for,  within 
the  rule  already  stated.  In  Coulter  v.  Pine 
Ttop.  164  Pa.  543,  30  Atl.  490,  it  was  held 
that,  "in  an  action  against  a  township  to 
recover  damages  for  death  caused  by  a  trac- 
tion engine  breaking  through  a  township 
bridge,  it  is  proper  to  leave  to  the  jury  the 
question  whether  or  not  traction  engines 
had  become  a  usual  and  ordinary  mode  of 
travel  when  the  supervisors  reconstructed 
the  bridge,  about  five  years  before  the  ac- 
cident." The  instruction  given  in  that  case 
which  was  approved,  was  that  the  case 
turned  upon  the  question  whether  or  not 
traction  engines  had  become  a  usual  and  or- 
dinary mode  of  travel  when  the  supervisors 
of  the  township  reconstructed  the  bridge; 
and  that,  if  they  had,  then  it  was  the  duty 
of  the  supervisors  to  so  construct,  and  there- 
after maintain,  the  bridge  as  to  make  it 
reasonably  safe  for  such  modes  of  travel. 
A  similar  instruction  was  sustained  in  Clu- 
low  V.  McClelland,  151  Pa.  683,  17  L.  R.  A. 
6.50,  25  Atl.  147,  and  Clapp  v.  Ellington,  51 
Hun,  58,  3  N.  Y.  Supp.  616.  The  charge  of 
the  court  in  the  case  before  us  failed  to  sub- 
mit this  material  question  to  the  jury,  and 
practically  excluded  its  consideration. 

Similar  considerations  enter  into  the 
question  of  the  contributory  negligence  of 
the  person  injured  in  such  a  case.  In  Greg- 
ory V.  Adorns,  14  Gray,  242,  248.  the  su- 
preme court  of  Massachusetts  held  it  to  b<» 
the  proper  rule  that,  "if  any  person  under- 
takes to  use  or  travel  upon  a  public  high- 
way in  an  unusual  or  extraordinary  man- 
ner, or  with  animals,  vehicles,  or  freight 
not  suitable  or  adapted  to  a  way  opened 
and  prepared  for  the  public  use  in  the  com- 
mon intercourse  of  society  and  in  the  trans^ 
action  of  usual  and  ordinary  affairs  of  busi- 
ness, he  then  takes  every  possible  risk  of  losv* 
and  damage  upon  himself;  and  he  can  haw 
no  remedy  against  the  town  to  recover  re- 
compense for  injuries  sustained,  althougb 
they  be  the  direct  result  of  defects  and  im 


(899. 


BoAso  OF  O0MMI88IONSR8  OF  Habdin  Oountt  t.  Coffmah. 


439 


perfections  in  a  way  for  which  it  would  be 
responsible  in  case  of  injury  to  individuals 
ir.  the  lawful  and  proper  use  of  it."  In 
Clapp  V.  Ellington,  51  Hun,  58,  3  N.  Y. 
Supp.  516,  a  charge  was  sustained  which  in- 
itructed  the  jury  that,  if  "the  vehicle  upon 
which  the  plaintiff  was  riding,  and  with 
which  he  was  connected  in  passing  over  the 
bridge  at  the  time  of  the  accident  in  ques- 
tion, was  unusual  and  extraordinary  in 
weight,  in  method  of  construction,  or  man- 
ner of  propelling  the  same  along  the  high- 
way, and  such  unusual  weight,  method  of 
construction,  and  locomotion  was  such  as 
to  cause  unusual  and  extraordinary  strain 
upon  the  bridge  in  passing  over  it,  then  the 
plaintiff  took  every  possible  risk  of  injury 
upon  himself  in  trying  to  pass  over  the 
bridore,  and  the  plaintiff  cannot  recover  for 
the  injuries  sustained  by  the  breaking  down 
of  the  bridge  under  such  circumstances,  al- 
though his  injuries  were  the  direct  result  of 
such  imperfections  and  defects  in  the 
bridge."  The  rule  declared  in  these  cases 
was  followed,  substantially,  in  each  of  the 
other  cases  already  cited,  and  appears  to  be 
a  reasonable  one.  A  person  about  to  crq^s 
a  bridge  in  any  of  the  usual  and  ordinary 
modes  of  travel,  or  transport  property  over 
it  in  any  usual  and  ordinary  way,  has  the 
right  to  assume  that  the  public  authorities 
have  performed  their  duty,  -and  therefore 
that  the  bridge  is  in  a  safe  condition  for 
^uch  use;  and  he  is  not  chargeable  with 
contributory  negligence  in  acting  on  that 
assumption,  unless  the  appearance  of  the 
bridge,  its  situation  or  structure,  or  other 
circumstance  would  suggest  to  a  person  of 
ordinary  prudence  that  it  was  defective  and 
<iangerous,  so  that  ordinary  care  would  re- 
quire either  that  he  should  forego  the  con- 
templated use,  or  make  sufficient  examina- 
tion to  reasonably  assure  him  of  its  safety. 
But  a  person  who  chooses  to  subject  a  bridge 
to  some  extraordinary  burden  by  placing 
upon  it  some  unusual  weight,  and  causing 
it  to  be  moved  in  an  unusual  manner,  takes 
upon  himself  the  risk  of  any  injury  thereby 
sustained,  although  the  bridge  was  defec- 
tive, and  out  of  repair.  The  proper  test  is 
not,  as  stated  in  an  instruction  requested  by 
the  defendant,  whether  the  engine  and  tank 
on  which  the  deceased  was  riding  were  of 
;nrcater  weight,  and  more  dangerous,  than 
ordinary  wagons  and  teams,  but  were  they, 
^ith  the  deceased  upon  them,  and  the  use  to 
which  the  bridge  was  then  being  put,  an 
jnusual  method  of  travel  and  transporta- 
tion, involving  extraordinary  peril,  at  that 
time  and  place?  or  were  the  circumstances 
*nch  that  a  person  of  ordinary  prudence,  in 
the  exercise  of  ordinary  care  in  the  situa- 
tion of  the  deceased,  would  reasonably  ap- 
I»rphend  and  anticipate  that  it  would  be 
dangerous  to  go  upon  the  bridge  in  that 
way?  If  so,  he  was  guilty  of  negligence 
proximately  contributing  to  his  death;  oth- 
erwise, not.  The  instructions  given  on  the 
TObject  were  such  that,  in  order  to  charge 
the  deceased  with  contributory  neji^ligence, 
it  was  necessary  for  the  jury  to  find  that 
he  was  actually  "aware  of  the  condition  of 
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the  bridge,  and  had  good  reason  to  believe 
it  was  not  sufficient  to  sustain  the  load  that 
was  about  to  pass  over  it."  Actual  knowl- 
edge and  good  reason  to  believe  is  more  than 
the  rule,  as  we  have  stated  it,  requires.  The 
instructions  requested  were  inaccurately  ex- 
pressed, and  their  refusal  was  not  error. 
But  the  case  was  erroneously  given  to  the 
jury,  as  we  have  indicated. 

Judgment  of  the  Circuit  Court  and  of  the 
Court  of  Common  Pleas  reversed,  and  cause 
remanded  for  a  new  trial. 


STATE  of  Ohio,  Exceptant, 

V. 

William  THOMAS. 

(61  Ohio  St.  444.) 

^1*  A  iadir«  of  tlie  court  of  oommoa 
pleaa  liaa  anthortty  to  hold  court  in 

any  county  In  his  district,  though  not  desig- 
nated by  the  judges  of  the  district,  as  pro- 
vided by  S  468  of  the  Revised  Statutes,  to 
hold  court  in  that  county ;  and  an  indict- 
ment found  and  returned  at  a  term  so  held 
is  not  invalid,  either  because  the  Judge  hold- 
ing the  term  was  not  designated  to  hold  the 
same,  or  because  the  Judges  of  the  district 
failed  to  apportion  the  labor  of  holding  the 
courts  among  themselves,  and  issue  an  or- 
der Bi>eclfylng  the  terms  to  be  held  by  each 
Judge. 

2.  Constrnluv  |  457  of  tlic  Revised 
Statutes  with  S  4446-2,  which  makes  the 
first  Monday  in  September  a  holiday  to  be 
known  as  "Labor  Day,"  it  is  not  unlawful 
to  hold  the  court  of  common  pleas  on  that 
day,  when  the  judges  of  the  district,  in  the 
exercise  of  their  powers  under  the  first  of 
these  sections,  have  fixed  that  day  for  the 
commencement  of  the  term  ;  and  an  indict- 
ment found  and  returned  by  a  grand  Jury 
impaneled  and  sworn  on  that  day  Is  not,  on 
that  account,  invalid. 

8.  AVhcrc,  after  a  irrand  Jary  lias  been 
•worn,  a  member  Is  discharged  on  account 
of  sickness,  and  another  person  having  the 
legal  qualifications  Is  sworn  in  bis  stead,  as 
provided  by  f  7202  of  the  Revised  Statutes, 
and  the  person  so  sworn  takes  his  place  on 
the  panel,  the  body  so  constituted  Is  a  legal 
grand  Jury,  though  a  foreman  be  not  again 
appointed,  nor  the  oath  readmlnlstered  to 
him  or  to  the  other  members  as  a  body. 

4.  It  Is  not  necensary  that  the  records 
of  the  court  iihonld  show  how  or  by 
whom  the  grand  jurors  were  selected  and 
drawn.  The  legal  presumption  is  that  duty 
was  regularly  performed  by  the  proper  ofli- 
cers,  but.  If  It  was  not  so  done,  that  is  not  a 
valid  objection  to  an  Indictment. 

(January  9,  1900.) 

EXCEPTIONS  by  the  state  to  rulings  of 
the  Court  of  Common  Pleas  for  Brown 
County  which  resulted  in  the  quashing  of 

•Headnotes  by  the  Court. 


Note. — As  to  how  far  the  law  of  holidays 
extends  to  matters  other  than  those  relating 
to  negotiable  paper,  see  Merchants'  Nat.  Bank 
V.  Jaffray  (Neb.)  19  L.  B.  A.  816,  and  note; 
Whipple  V.  HIII   (Neb.)   20  L.  B.  A.  813. 
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an  indictment  for  the  stealing  of  a  horse 
and  carriage.     Sustained. 

Statement  by  Williams,  J.: 

The  grand  jury  impaneled  at  the  Septem- 
ber term,  1899,  of  the  court  of  common  pleas 
of  Brown  county  found  and  returned  the 
following  indictment  against  William 
Thomas  for  horse  stealing  and  grand  lar- 
ceny: "The  jurors  of  the  grand  jury  of  the 
state  of  Ohio,  within  and  for  the  body  of  the 
county  of  Brown,  aforesaid,  on  their  oaths, 
in  the  name  and  by  the  authority  of  the 
state  of  Ohio,  do  find  and  present  that  Will- 
iam Thomas,  late  of  the  county  aforesaid, 
on  the  17th  day  of  July,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  nine- 
ty-nine, at  the  county  aforesaid,  unlawfully 
and  purposely  did  steal,  take,  and  drive 
away  one  bay  mare,  of  the  value  of  forty 
dollars  ($40.00),  the  personal  property  of 
Frank  E.  Boyd,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided,  and 
ac^ainst  the  peace  and  dignity  of  the  state 
of  Ohio.  And  the  jurors  of  the  grand  jury 
aforesaid,  in  and  for  the  county  aforesaid, 
upon  their  oaths  aforesaid,  and  in  the  name 
and  by  the  authority  of  the  state  of  Ohio 
aforesaid,  do  find  and  present  that  the  said 
William  Thomas  aforesaid,  late  of  the  coun- 
ty aforesaid,  at  the  times  and  date  aforesaid, 
at  the  county  aforesaid,  unlawfully  and  pur- 
posely did  teke,  steal,  and  haul  away  one 
black-painted,  top  buggy,  then  and  there  be- 
ing of  the  value  of  fifty  dollars  ($50.00), 
the  personal  property,  goods,  and  chattels  of 
one  Frank  E.  Boyd,  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the 
state  of  Ohio."  The  indictment  was  duly 
signed  and  indorsed,  and  was  placed  on  file 
by  the  clerk. 

At  the  same  term  the  accused  filed  the 
following  motion  to  quash  the  indictment: 
"The  defendant,  William  Thomas,  moves  the 
court  to  quash  the  said  indictment  against 
him  for  the  following  defects  appearing  on 
the  face  of  the  record,  to  wit:  (1 )  Because 
no  judge  was  assigned  and  designated  to 
hold  the  April  term,  A.  D.  1899,  of  said  com- 
mon pleas  court,  as  required  by  §  408  of  the 
Revised  Statutes  of  the  state  of  Ohio.  (2) 
Because  no  judge  w^as  assigned  and  desig- 
nated to  hold  the  September  term,  a.  d. 
1899,  of  said  court,  as  required  by  law.  (3) 
Because  no  valid  order  was  made  for  the 
drawing  of  the  grand  jury  which  found  said 
indictment.  (4)  The  judge  who  fixed  and 
determined  the  number  of  ballots  to  be 
drawn  from  the  jury  wheel  for  the  grand 
jury  and  the  petit  jury  for  the  September 
term,  A.  d.  1899,  of  said  court,  had  not  been 
designated  to  hold  the  common  pleas  court 
in  said  county,  as  required  by  law.  (5) 
The  grand  jury  w^hich  found  said  indict- 
ment was  not  draNvn  and  impaneled  as  re 
quired  by  law.  (C)  The  record  does  not 
show  that  the  grand  jury  which  found  said 
indictment  was  drawn  at  the  time  and  plac? 
and  by  the  persons  designated  by  law.  (T) 
The  judge  who  convened  and  presided  at  *%s 
September  term,  a.  d.  189P,  of  the  said  court 
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of  common  pleas,  had  no  authority  or  juris- 
diction to  hold  the  said  September  term,  a. 
D.  1899,  of  the  said  court  of  common  pleas; 
and  neither  the  said  judge  nor  the  said  court 
had  jurisdiction  or  authority,  at  the  time 
and  place  appearing  on  the  face  of  the  rec* 
ords,  to  open  or  hold  said  court,  or  to  im- 
panel, swear,  or  charge,  or  to  have  impan- 
eled, sworn,  or  charged,  the  said  g^nd  jury 
which   found   the   said   indictment   against 
this  defendant;  the  day  of  the  convening  of 
said  court,  and  impaneling  of  said  grand 
jury,  to  wit,  the  4th  day  of  September,  be- 
ing a  legal  holiday,  to  wit.  Labor  Day.     (8) 
The  said  grand  jury  which  found  said  in- 
dictment had  no  jurisdiction  of  the  per*)D 
of  this  defendant,  nor  had  said  grand  jury 
any  jurisdiction  to  inquire  into  said  alleged 
offense,  or  present  any  indictment  against 
this  defendant  therefor.   (9)   The  said  Sam- 
uel F.  Walker,  one  of  the  grand  jurors  who 
found  said  indictment,  and  who  was  called 
by  the  court  instead  of  A.  E.  Emmett,  dis- 
charged, was  not  sworn  as  such  grand  juror 
according    to    law.     (10)   The    said    grand 
jury  which  found  said  indictment,  after  the 
substitution  of  the  said  Samuel  F.  WaVkct 
as  a  member  thereof  for  the  said  A.  E.  Em- 
mett, discharged,  was  not  impaneled,  sworn, 
or  charged  according  to  law.     (11)   Because 
no  foreman  of  said  grand  jury,  as  it  wjs 
constituted  after  the  substitution  of  the  said 
Samuel  F.  Walker  for   the  said    A.  E.  Em- 
mett, was  appointed  by  the  court,  or  sworn 
in  the  manner  and  form  prescribed  by  l:iw 
(12)   The  grand  jury  which  found  said  in- 
dictment was  not  impaneled  and  sworn  as 
required    by    law.      (13)   Said   grand    jury 
was  not  legally  constituted,  and  was  not  a 
lawful  grand  jury.     (14)   Because  said  in- 
dictment  was   not   prepared   nor  presented 
by  the  grand  jury  as  required  by  law.   (15) 
Because  the  said  indictment  is  insufficient 
in    form    and    substance.     (16)   For    other 
reasons  apparent  on  the  record." 

The  motion  was  sustained,  and  the  defend- 
ant ordered  to  enter  into  a  recognizance, 
with  surety,  for  his  appearance  at  the  next 
term  of  the  court,  to  await  the  action  of 
the  grand  jury  at  that  term,  and,  in  Jefaiilt 
thereof,  to  stand  committed  for  that  purpo?se. 
The  prosecuting  attorney  excepted  to  the 
ruling  of  the  court  in  sustaining  the  motion, 
and,  on  leave  granted  hira,  filed  a  bill  of 
exceptions  taken  in  that  behalf,  in  thift 
court.  The  only  questions  argued  are  tho« 
involved  in  the  motion  to  quash  the  indict- 
ment, and  they  are  sufficiently  stated  in  tJie 
opinion. 

Mr.  James  W.  Tarbell,  for  exceptant: 
Rev.  Stat.  §  468,  so  far  as  it  requires  the 
judges  to  fix  the  terms  of  the  common  pleas 
courts,  is  mandatory;  but  the  other  provi- 
sion of  the  section,  for  the  apportionment 
of  the  labor,  and  specifying  what  judge  shall 
hold  each  term  or  part  of  term,  is  merely 
directory.  An  act  of  the  essence  of  a  thing 
required  by  a  statute  is  imperative;  but  the 
mode  of  doing  it  may  be  directory. 

Rubble  V.  Renich,  1  Ohio  St.  176;  8t^U 
V.  EUon,  45  Ohio  St.  648,  16  N.  £.  684. 
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Where  the  proviaion  of  a  statute  is  the 
tssence  of  the  thing  required  to  be  done,  it 
is  mandatory;  otherwise,  when  it  relates  to 
form  and  manneic;  and  where  an  act  is  inci- 
dent, or  after  jurisdiction  acquired,  it  is  di- 
rectory merely. 

Davia  v.  Smith,  68  N.  H.  17 ;  Endlich,  In- 
terpretation of  Statutes,  §9  431,  etc.;  14 
Am.  &  Eng.  Enc.  Jaw,  249;  1  Bouvier  Law 
Diet.  424;  Dutiot  v.  Doyle,  16  Ohio  St.  400. 
No  law  can  require  the  correction  of  an 
error  in  its  construction,  which  has  long 
existed  and  has  been  generally  acquiesced 
in. 

Broton  j.  Farran,  3  Ohio,  140;  Chesnut 
V.  Shane,  16  Ohio,  599,  47  Am.  Dec.  387; 
Craig  v.  Fox,  16  Ohio,  568 ;  Bank  of  ChiUi- 
cothe  ▼.  Swaytie,  8  Ohio,  284,  32  Am.  Dec 
707. 

The  judges  of  the  courts  of  common  pleas 
are  judges  of  their  respective  districts,  and 
not  of  the  mere  subdivisions  thereof.  The 
subdivision  of  districts  is  for  election  pur- 
poses merely. 

Const,  art.  4,  §  3;  Harris  v.  Oeat,  4  Ohio 
St  473;  Cincinnati,  8.  d  C.  R.  Co,  v.  Bloan, 
31  Ohio  St.  1. 

The  record  need  not  affirmatively  show 
that  the  grand  jury  which  found  the  indict- 
ment was  drawn  at  the  time  and  place,  and 
by  the  persons,  designated  by  the  law. 

Blair  y.  State,  5  Ohio  C.  C.  496;  Huling 
T.  State,  17  Ohio  St.  583. 

The  organization  of  the  grand  jury  will 
be  presumed  to  be  regular  until  the  contrary 
18  shown  by  the  plea. 

9  Am.  &  Eng.  Enc.  Law,  p.  6 ;  Preston  v. 
State,  63  Ala.  127. 

It  is  not  necessary  that  all  of  the  jurors 
should  hear  the  full  charge. 

Wadlin'a  Case,  11  Mass.  142;  State  v. 
Froiseth,  16  Minn.  313,  Gil.  277;  Findley  v. 
People,  1  Mich.  236. 

Is  it  absolutely  necessary  that  they  should 
be  instructed  at  all  by  the  judge? 
9  Am.  &  Eng.  Enc.  Law,  8. 
When  the  grand  jury  retired  on  the  6th 
day  of  September,  unchallenged,  to  consider 
of  cases,  it  was  a  legal  grand  jury  with  full 
legal  authority  to  find  and  return  indict- 
ments. 
Bastings  v.  Columhiis,  42  Ohio  St.  686. 
A  court  may  meet  and  adjourn  on  Sun- 
day. 
Jones  ▼.  State,  14  Ohio  C.  C.  S.^. 
Messrs.  W.  D.  Tovng  and  E.  R.  Touns, 
for  defendant: 

The  drawing  of  the  grand  jury  list  is  an 
essential  step  in  the  prosecution  for  crime. 
An   indictment  can  be  found  only  by  a 
lawful  grand  jury. 
Doyle  ▼.  State,  17  Ohio,  222. 
If  the  record  must  disclose  the  names  of 
the  grand  jurors, — and  that  it  must  cannot 
he  doubted, — there   is   more   potent  reason 
for  the  requirement  that  their  names  should 
he  lawfully  selected. 

This  omission  cannot  be  supplied  by  pre- 
sumption. 

Ooodin  V.  State,  16  Ohio  St.  344;   Cant- 
¥>eU  V.  State,  18  Ohio  St.  477. 

The  court  could  not  lawfully  transact  any  i 
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business  on  Labor  Day,  except  to  adjourn 
to  a  subsequent  day;  and  its  action  in  im- 
paneling the  grand  jury  was  absolutely 
void,  and  the  grand  juiy  impaneled  and 
sworn  on  that  day  was  illegal  and  wholly 
without  lawful  power  to  find  the  indict- 
ment. 

Ohio  Rev.  Stat.  9  4446-2 ;  Spiedel  Grocery 
Co,  V.  Annstrong,  8  Ohio  C.  C.  489;  Jones 
V.  State,  14  Ohio  C.  C.  35. 

Although  by  virtue  of  Rev.  Stat.  §  7202, 
the  court  had  a  right  to  discharge  the  sick 
member  and  make  the  substitution  of  Walk- 
er, yet  this  action  was  but  a  part  of  the 
proceedings  to  make  another  and  dilTerent 
grnnd  jury,  to  make  which  a  legal  grand 
jury  a  foreman  should  have  been  selected 
and  the  jury  sworn  as  provided  in  §§  7190, 
7191,  and  7203. 

If  the  grand  jury  that  found  the  indict- 
ment was  one  and  the  same  grand  jury  that 
was  first  impaneled  and  sworn,  then  there 
must  have  been  an  interregnum — a  period 
of  time,  long  or  short— during  which  but 
fourteen  members  composed  the  grand  jury. 
But  the  words  *'grand  jury"  import,  ew  vi 
termini,  a  body  composed  of  fifteen  grand 
jurors;  it  cannot  consist  of  a  greater  or  less 
number  than  fifteen. 

Young  v.  State,  6  Ohio,  435;  Doyle  v. 
State,  17  Ohio.  222. 

Whatever  is  prescribed  by  the  Constitu- 
tion and  laws  of  the  state  to  be  done  in  the 
prosecution  of  crimes  is  essential  to  the  ju« 
risdietion  and  power  of  the  court,  and  can 
neither  be  omitted  nor  waived. 

Doyle  V.  State,  17  Ohio,  225 ;  Williams  v, 
State,  12  Ohio  St.  622;  Ooodin  v.  State,  16 
Ohio  St.  346;  Canttcell  v.  State,  18  Ohio  St. 
477. 

Williams,  J.,  delivered  the  opinion  of 
the  court: 

The  objections  made  to  the  indictment  are 
in  substance:  (1)  That  the  judge  who 
opened  and  held  the  term  of  the  court  at 
which  the  indictment  was  found  was  with- 
out jurisdiction  to  impanel  the  grand  jury, 
or  to  receive  its  report,  because  he  had  not 
been  assigned  to  hold  that  term  by  the 
judges  of  the  district,  nor  so  designated  in 
any  order  issued  by  them;  (2)  that  the 
grand  jury  was  without  authority  to  find 
and  return  the  indictment,  because  it  was 
impaneled  and  sworn  on  a  legal  holiday 
known  as  "Labor  Day;"  (3)  that  the  body 
by  which  the  indictment  was  found  and  re- 
turned was  not  a  legally  constituted  grand 
jury,  for  the  reason  that,  af4.er  the  original 
panel  was  sworn,  and  before  the  indictment 
was  returned,  a  new  member  was  substituted 
in  the  place  of  one  who  was  excused  on  ac- 
count of  sickness,  and  after  the  substitution 
the  body  was  not  again  sworn  and  charged, 
though  the  new  member  was;  and  (4)  that 
the  record  fails  to  show  the  grand  jury  was 
selected  and  drawn  as  required  by  law.  It 
should  be  observed  here  that  none  of  these 
objections  properly  arise  on  motion  to 
qunsh:  and  for  that  reason  alone  the  excep- 
tion should  be  sustained.  Except  so  far  as 
ihvy  tender  issues  of  fact,  the  proper  mode 
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of  doing  which  is  b^  plea  in  abatement 
they  relate  to  alleged  irregularities  in  select- 
ing and  impaneling  the  grand  jury,  which 
do    not    affect    the    individual    competency 
of     its     member,     and     are     available,     if 
at      all,      only      by      challenge.     Properly 
speaking,      the      record      of      a      criminal 
case,     where     the     offense     is    an     indict- 
able one,  except  when  the  accused  is  bound 
over  to  await  the  action  of  the  grand  jury, 
commences  with  the  return  of  the  indict- 
ment.    While  the  preliminary  steps  in  the 
formation  of  the  grand  jury  are  proper  mat- 
ters of  record,  they  concern  the  public,  rath- 
er than  the  accused,  if  the  body  that  returns 
the  indictment  is  composed  of  men  possess- 
ing the  necessary  qualifications ;  and  defects 
in  the  record  of  those  steps  are  not  those 
contemplated  by  §  7249  of  the  Revised  Stat- 
utes, for  which  a  motion  to   quash    an  in- 
dictment may   be   made.      Inasmuch,   how- 
ever, as  the  bill  of  exceptions  contains  a 
finding  and  agreed  statement  of  the  facts 
on  which  the  objections  to  the  indictment 
are  based,  and  there  are  other  cases  pending 
on   indictments   found  by   the  same  grand 
jury,  in  which  the  same  questions  are  made 
by  plea  in  abatement,  we  have  concluded, 
after  some  hesitation,  to  consider  and  dis- 
pose of  the  questions  as  if  presented  in  that 
mode.     And  it  may  be  remarked  at  the  out- 
set that  the  objections  are  not  to  be  tested 
by  the  overrefined  technicalities  that  were 
the  outgrowth  of  a  system  of  criminal  laws 
of  unreasonable  severity,  and  a  humane  de- 
sire on  the  part  of  the  court  to  shield  those 
charged  with  their  violation  from  excessive 
and  cruel  punishment,  but  by  the  rule  of 
our  Criminal  Code,  by  which  defects   and 
imperfections  are  to  be  disregarded  which 
do  not  tend  to  the  prejudice  of  the  substan- 
tial rights  of  the  aefendant  on  the  merits. 
The    first   one    of    the    objections    above 
stated  is  founded  on  §  468  of  the  Revised 
Statutes,  which  provides  that  "the  judges 
of  the  common  pleas  court  in  each  common 
pleas  district,  or  a  majority  of  them,  shall, 
except  as  otherwise  provided  by  law,  at  the 
time  they  fix  the  terms  of  the  common  pleas 
courts  in  their  respective  districts,  having 
previously  ascertained,  as  near  as  practica- 
ble, the  probable  amount  of  business  in  each 
of  the  counties  of  the  district,  apportion  the 
labor  of  holding  the  common  pleas  courts  of 
such  districts,  as  equally  as  may  be,  among 
the  judges  of  the  district;  and  the  judges, 
when    they    issue   their   order   fixing    their 
terms,  shall  specify  therein  what  terms,  or 
parts  thereof,*  of  the  common  pleas  courts 
shall  be  held  by  each  judge,  in  accordance 
with  such  apportionment;  and  not  less  than 
two  hundred  and  forty  days  of  open  session 
of  the  common  pleas  court  shall  be  held  by 
ciich  judge  during  the  year,  unless  all  busi- 
ness assigned  to  him  is  sooner  disposed  of." 
To  arrive  at  the  proper  construction  of  this 
section,  it  is  necessary  to  notice  §  457,  which 
is  as  follows:     "The  judges  of  the  common 
pleas  court  in  each  common  pleas  district, 
or  a  majority  of  them,  shall  on  the  third 
Tuesday  in  October,  in  each  year,  issue  their 
written  order  to  the  clerk  of  the  common 
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pleas  court  in  each  county  in  such  diatric*^ 
fixing  the  day  of  the  commencement  of  eacK 
term  of  the  common  pleas  courts  in  each 
county  in  such  district  for  the  next  judicial 
year,  which  shall  commence  on  the  first  day 
of  January;  and  any  order  so  made  may  be 
changed  by  a  subsequent  order    made    and 
issued  by  them  to  the  several  clerks  of  the 
court  in  the  district;  and  the  court  shall  be 
held  for  the  year  covered  by  such  order  or 
orders  at  the  times  so  ordered;   provided, 
that  not  less  than  three  terms  of  the  com- 
mon pleas  court  shall  be  held  in  any  county 
each  year."     The    judges    of    the    common 
pleas  district  of  which  the  county  of  Brown 
is  a  part,  at  their  meeting  in  October,  189S, 
fixed  the  day  for  the  commencement  of  each 
term  of  the  court  in  each  county  of  the  dis- 
trict for  the  next  judicial  year,  and  issued 
their  order  to  that  effect  to  the  clerk  of  each 
county  of  the  district,  in  conformity  with 
§  457,  but  failed  to  specify  in  the  order  what 
terms  or  parts  thereof  should  be  held  by  each 
common  pleas   judge    of    the    district,    or 
otherwise  apportion  the  labor  of  holding  the 
courts  to  the  several  judges;  and  the  claim 
is  that,  in  consequence  of  this  failure,  no 
judge  of  the  district  was  authorized  to  open 
or  hold  the  term  of  court  at  which  the  in- 
dictment in  question    was    returned ;    and. 
there  being  no  court,  there  could  be  no  le- 
gally constituted  grand  jury.     If  this  claim 
should   be   sustained,   the  result   would  be 
serious,  both  to  the  public,  and  with  respect 
to  the  rights  and  interests  of  individuals. 
The  omission,  intentional  or  otherwise,  to 
make  the   apportionment    of    the   labor  of 
holding  the  courts  among  the  judges,  would 
relieve  them  of  their  judicial   duties,   and 
suspend  the  administration  of  justice  in  a 
large  degree  throughout  the  district,  endan- 
gering the  peace  and  good  order  of  society 
and   entailing    incalculable    loss    upon    ir<i 
members.     A  statute  having  that  efifect  could 
not  be  upheld.     By  the  Constitution  the  ju- 
dicial power  of  the  state  is  vested,  in  part, 
in  courts  of  common  pleas,  and  it  requires 
that  the  state  shall  be  divided  into  districts 
and  these  into  subdivisions,  in  each  of  which 
at  least  one  judge  shall    be    elected.     Tht 
duty  is  enjoined  on   these  judges   to    hold 
court  in  the  several  counties  of  the  district 
as  often  as  may  be  provided  by   law.     So 
that  the  judicial    power    with    which    the 
judges  are  clothed  is  coextensive  with  the 
district,  and  in  that  respect  cannot   be  re- 
stricted or  suspended  by    law.     What    the 
law  may  do  is  to  define  the  jurisdiction  of 
the  courts,  prescribe  the  mode  of  procedure, 
fix  the  number  of  terms  to  be  held  in  each 
county,  and  require  the  judges  to  hold  them. 
For  many  years  following  the  adoption  of 
the  present  Constitution  there  was  no  stat- 
ute like  §  408,  and  yet  any  judge  held  th.- 
court  in  any  county  of  his  district, — ^usually 
in  his  subdivision, — ^without  other  author- 
ity than  that  which  pertained  to  his  office: 
and  manifestly  it  was  not  the  purpose  of 
that  statute  to  limit  the  power  of  the  judges 
in  this  respect.     Its  evident  desiirn   was  to 
enable  the  judges  to  make  an  equitable  di- 
vision among  themselves    of    their  judicial 
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labors,  so  that,  as  nearly  as  practicable,  the 
judges  should  bear  their  equal  share  of  the 
burdens,  and  each  county  might  have  court 
for  such  time  as  should  be  necessary  for  the 
transaction  of  the  business.  The  omission 
of  tbe  judges  to  make  the  apportionment,  or 
designate  the  respective  judges  who  should 
hold  the  terms  in  the  several  counties,  can- 
uot  affect  the  right  of  any  judge  to  hold 
court  in  any  county  of  his  district,  not  ren- 
der  invalid  any  proceeding  at  a  term  so 
held. 

The  second  objection  to  the  indictment  is 
founded  on  §  4446-2  of  the  Revised  Stat- 
utes, which  provides  that  '^the  first  Mon- 
day in  September,  of  each  and  every  year, 
shall  be  known  as  Labor  Day;  and  for  all 
purposes  whatever  considered  as  the  first  day 
of  the  week."     90  Ohio  Laws,  p.  194.     The 
term  of  the  court  at  which  this  indictment 
vas  found  commenced  on  the  first  Monday 
in  September,  1899 ;  and  the  grand  jury  that 
returned  tbe  indictment  was  impaneled  and 
sworn  on  that  day,  though  the  indictment 
was  found  and  returned  at  a  subsequent  day 
of  the  term;  and  the  contention  is  that,  as 
tbe  statute  declares  Labor  Day  shall  be  con- 
aidered  as  the  first  day  of  the  week  for  all 
purposes,  it  was  unlawful  for  the  court  to 
tran.sact  any  business  on  that  day ;  and,  con- 
sequently, the  body  impaneled  as  a  grand 
jury  was  not  a  lawful  grand  jury,  and  its 
sul^equent  action  was  void.     If  it  be  con- 
ceded that  the  statute  places  Labor  Day  in 
the  same  category  with  Sunday  for  all  pur- 
poses, does  it  follow  that  a  grand  jury  im- 
paneled on  that  day  is  an  illegal  body  with- 
out authority   to   thereafter   hear   evidence 
and  find  indictments  ?     The  distinctive  prin- 
ciple established  by  the  case  of    Bloom    v. 
Richards,  2  Ohio  St.   387,  is  that  Sunday 
laws  are  mere  civil  regulations  for  the  good 
of  society,  and  not  designed  to  enforce  or 
require  any  religious  observance  of  the  day ; 
and  that,  being  penal  in  their  nature,  such 
laws  will  not  be  extended  by  construction 
beyond  their  plain  import;  so  that,  whatever 
act  may  be  lawfully  done  on  any  other  day 
of  the  week  is  equally  lawful  on  Sunday, 
unless  its  performance  on  that  day  is  for- 
bidden by  statute.     Our    statute    goes    no 
further  than  to  the  prohibition,  on  that  day, 
of  common  labor,  the  arrest  of  persons  on 
civil  process,  the  selling  of  intoxicating  li- 
quors, and  certain  shows,  games,  and  sports, 
ft  was  held  in  that  case  that  the  making  of 
a  contract  for  the  sale  of  land  did  not  come 
within  the  prohibition  against  common  la- 
bor on  Sunday,  and  the  specific  performance 
of  such  a  contract  made  on  that  day  was 
enforced.    The  case    was    thoroughly    con- 
sidered, and  it  is  shown  by  Judge  Thurman, 
in  _  an  opinion  of  great  research,  that  the 
principles  stated    are    maintained    by    the 
g^eat  weight  of  authority  in  this  country, 
and    that  under  Constitutions  like  ours  an 
enactment  could  not  be  sustained  whose  pur- 
posie  was  simply  t»  en  force  the  observance  of 
Stifiday  as  a  religious  duty.     It  is  generally 
held  that  statutes  which  in  terms  require 
the  closing  of  public  offices  on  Sunday  do 
not  prevent  the  performance  of  judicial  du- 
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ties  by  judges  on  that  day.  There  is  no  pro- 
vision in  our  statutes,  as  there  is  in  those 
of  many  of  the  states,  and  was  in  29  Car.  II. 
chap.  7,  under  which  most  of  the  English  de- 
cisions on  tbe  subject  were  made,  forbidding^ 
the  holding  of  courts  or  judicial  proceedings 
on  Sundays  or  holidays,  or  requiring  pub- 
lic ofliccs  to  be  closed,  or  all  secular  business 
suspended,  on  that  day;  and  the  omission 
of  such  provisions  from  our  statutes,  in  view 
of  their  presence  in  the  statutes  of  other 
states,  and  especially  since  the  decision  of 
Bloom  V.  Richards,  2  Ohio  St.  387,  which  has 
been  accepted  as  the  law  of  this  state  for 
nearly  half  a  century, — leads  to  the  conclu- 
sion that  the  legislature  has  not  deemed  it 
advisable  to  incorporate  either  of  them  into 
the  laws  of  the  state.  Certain  it  is  that 
neither  of  them  is  embraced  in  the  term 
**common  labor,"  as  used  in  our  statute. 
Where  the  transaction  of  judicial  businesa- 
on  Sunday  or  holidays  is  expressly  forbid- 
den by  statute,  acts  of  a  ministerial  char- 
acter on  those  days  are  held  lawful ;  such  aa 
the  issue  of  a  warrant  for  the  apprehension 
of  a  criminal  and  his  admission  to  bail,  the 
receiving  of  a  verdict  and  committing  the 
defendant  for  sentence,  the  issue  and  service 
of  civil  process,  and  many  other  acts  of  a 
similar  nature.  All  of  which  is  a  recognition 
of  the  rule  already  stated,  that  whatever  acta 
may  be  lawfully  done  on  other  days  arc  also- 
lawful  when  performed  on  Sunday  or  a  holi- 
day, except  when  and  in  so  far  as  their  per- 
formance on  those  days  is  prohibited  by  stat- 
ute. The  case  of  Lampe  v.  Manning,  38  VVis^ 
073,  is  sometimes  cited  in  support  of  the 
proposition  that  a  holiday  is  ex  vi  termini 
dies  non  juHdicus;  but  the  remark  to  that 
eflTect  of  the  judge  who  prepared  the  opiniott 
in  that  case  loses  its  force  when  it  is  con- 
sidered that  the  statute  governinjr  the  cnse 
expressly  forbade  the  opening  of  any  court 
for  a  trial  on  a  legal  holiday.  Our  iithen- 
tion  has  also  been  called  to  the  case  of  ♦Sfpic- 
dcl  Grocery  Co.  v.  Armstrong,,  8  Ohio  C.  C. 
489,  where  it  is  held  that  a  judgment  ren- 
dered on  Labor  Day  was  void.  That  case 
was  affirmed  by  this  court  without  report, 
and  was  not  much  conJiidered.  The  correct- 
ness of  the  decision  may  well  be  doubted; 
but  it  is  not  necessary  to  reconsider  it  here. 
It  is  distinguishable  from  the  case  before  us 
on  a  ground  upon  which  we  prefer  to  place 
the  decision  of  this  case.  It  has  already 
been  observed  that  the  Constitution  confers 
on  the  general  assembly  power  to  fix  the 
terms  of  the  court  of  common  pleas  in  all 
the  counties  of  each  district,  and  the  courts 
are  required  to  be  held  at  such  times  and 
places  as  are  provided  by  law.  In  the  ex- 
ercise of  this  power,  the  legislature  may  des- 
ignate b}'  statute,  as  has  often  been  done, 
the  times  for  holding  the  courts,  or  provide 
a  mode  by  which  such  times  shall  be  fixed. 
It  has  adopted  the  latter  course  in  the  en- 
actment of  9  457,  heretofore  quoted,  by 
which  judges  of  the  district,  at  the  annual 
meeting  provided  for,  are  required  to  fix  the 
day  for  the  commencement  of  each  term  of 
the  court  in  each  county  of  the  district  for 
the    next    judicial    year.    No    restraint    \t 
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placed  on  the  power  of  the  judges  with  re- 
spect to  the  days  they  may  fix  for  the  com- 
mencement of  the  term,  but  that  is  left  en- 
tirely to  their  discretion;  and  the  courts 
are  required  to  commence  on  the  dayu  they 
shall  BO  fix.  Considering  this  section  in 
connection  with  the  Labor  Day  statute,  un- 
der a  well-settled  rule  of  interpretation,  the 
former  being  a  special  provision  for  particu- 
lar cases,  acts  authorized  by  it  may  be  re- 
garded as  excepted  from  the  operation  of 
tl\e  latter,  especially  since  the  latter  con- 
tains no  express  prohibition  against  such 
acts.  As  a  general  rule,  no  act  can  be  con- 
sidered unlawful  by  implication  from  one 
statute  that  is  expressly  authorized  and  re- 
quired by  another  valid  statute.  Though 
that  section  (457)  was  passed  before  the 
Labor  Day  statute,  there  is  nothing  in  the 
latter  to  indicate  an  intention  to  repeal  the 
former,  or  that  restricts  its  operation;  nor 
is  there  such  inconsistency  between  them 
that  both  may  not  stand  together  and  each 
have  its  appropriate  effect.  The  prohibi- 
tive and  penal  provisions  of  the  latter  stat- 
ute, whatever  those  may  be,  cannot  be 
enlarged  by  implication  so  as  to  render  un- 
lawful any'act  authorized  by  the  former,  and 
it  is  not  claimed  that  result  is  accomplished 
by  any  express  provision.  If  it  were  enacted 
by  statute  that  a  term  of  court  should  com- 
mence on  the  first  Monday  of  September,  it 
could  not  be  doubted  that  the  term  so  held 
would  be  lawful,  and  its  proceedings  valid, 
notwithstanding  the  statute  making  that  day 
a  holiday;  and  the  effect  cannot  be  different 
where  that  day  is  so  fixed  by  the  judges  un- 
der the  express  authority  conferred  on  them 
by  statute.  It  was  perfectly  competent  for 
the  legislature  to  make  any  act  lawful  when 
done  on  Labor  Day  that  is  lawful  on  any 
other  day,  and  to  that  extent  the  statute 
creating  Labor  Day  must  be  regarded  a< 
qualified  and  restrained.  It  was  upon  this 
principle  that  the  case  of  Perkins  v.  JoncSy 
28  Wis.  243,  was  decided.  It  was  there  held 
that  a  statute  which  declared  that  no  court 
shall  transact  any  business  on  the  22d  day 
of  February,  "unless  it  be  for  the  purpose 
of  instructing  or  discharging  a  jury,  or  re- 
ceiving a  verdict,**  and  another  statute, 
which  required  that  "in  all  cases  where  a 
verdict  shall  be  rendered  in  a  justice's  court, 
the  justice  shall  'forthwith  render  judg- 
ment,*— must  be  construed  together  so  as  tc« 
prevent  a  failure  of  justice,  and  must  be 
held  to  authorize  an  immediate  entry  of 
judgment  where  the  verdict  is  received  on 
the  22d  of  February."  It  is  apparent  that 
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we  Lave  before  us  a  much  stronger  case  for 
the  application  of  the  principle  Uian  the  ons 
just  cited,  for  there  is,  as  has  been  seen,  no 
express  provision  of  our  Labor  Day  statute 
that   conflicts    with    fi    467.     Ordinarily  it 
may  be  supposed  that  the  judges  would  not 
fix  a  holiday  for  the  commencement  of  a 
term  of  the  court,  but,  if  they  choose  to  do 
so,  or  do  so  inadvertently,  it  is  nevertheless 
an  authorized  exerdse  of  the  powers  con- 
ferred on  them,  and  neither  their  action  nor 
that  of  tlie  court  held  in  pursuance  thereof 
la,  for  that  reason,  void.     It  appears  from 
the  bill  of  exceptions  that,  after  the  grand 
jury  had  been  sworn  and  charged,  one  of 
its  members  was  discharged  on  account  of 
sickness,    and    another    person,    having   all 
legal  qualifications,  was  sworn  and  substi- 
tuted as  a  grand  juror  in  the  place  of  the 
one  discharged;  and  the  body  thus  consti- 
tuted found  the  indictment  in  question.    It 
is  contended  that  body  was  not  a  l^i^al  grand 
jury;  that,  when  the  member  was  discharged, 
the  grand  jury  of  which  he  bad  been  a  mem- 
ber was  dissolved,  and,  when  the  substitu- 
tion was  made,  it  was  necessary  to  organ- 
ize a  new  grand  jury  by  the  appointment  of  a 
foreman,   and  administering  the  neces!«arr 
oath  to  him  and  to  his  fellow  jurors.  But  the 
action  of  the  court  seems  to  have  been  in 
conformity  with  the  statute,  by  which  it  ia 

Srovided  that,  "in  case  of  sickness,  death, 
ischarge,  or  nonattendance  of  a  grand  juror 
after  the  grand  jury  is  sworn,  the  court,  at 
its  discretion,  may  cause  another  to  be 
sworn  in  his  stead."  Rev.  Stat  §  7202.  When 
the  new  juror  is  so  sworn,  and  takes  his 
place,  the  vacancy  is  filled,  and  the  grand 
jury  again  complete;  and  in  their  delibem- 
tions,  findings,  and  presenUnents  all  of  the 
grand  jurors  are  bound  by  the  same  oath. 
The  readministration  of  the  oath  to  the  fore- 
man and  to  the  members  as  a  body,  oould 
add  nothing  to  its  obligation,  is  not  required 
by  the  statute,  and  would  at  most  be 
an  idle  ceremony,  the  omission  of  which 
could  work  no  substantial  injury. 

The  remaining  objection  to  the  indictment 
is  sufiiciently  answered  by  what  has  already 
been  said.  It  is  not  necessary  that  the  rec- 
ords of  the  court  should  show  how,  or  by 
whom,  the  grand  jurors  were  selected  an<l 
drawn.  The  presumption  of  law  is  that 
duty  was  regularly  performed  by  the  proper 
oflficers.  but,  if  it  was  not  so  done,  the  objec- 
tion, if  it  can  be  of  any  avail,  must  be  made 
in  a  different  mode. 
Eicceptiona  sustained. 
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STATE  of  Connecticut   ew  reL   Morgan  O. 
BULKELEY  ei  al, 

17. 

Samuel  H.  WILLIAMS,  Treasurer  of  Glas- 
tonbury, Appt. 

(68  Conn.  131.) 

1.  Tlie  leirl>latare  may  require  mto^vn 
to  coa  tribute  a  iH)rtlon  of  the  cost  of 
msintalnlns:  a  highway  or  bridge  wholly  out- 
side of  Its  territorial  bounds,  but  which  spe- 
cially benefits  the  town. 

^  Tbe  representation  of  m,  to-wn  In 
the  state  learUlatnre,  which  charges  the 
town  with  a  portion  of  the  expense  of  a  high- 
way or  bridge  district  in  which  the  town  Is 
placed  and  which  is  under  the  control  of 
commissioners  not  selected  by  the  town,  but 
who  draw  orders  for  funds  upon  it,  is  suffi- 


cient answer  to  the  objection  that  the  town 
is  taxed  by  these  commissioners  without  rep- 
resentation. 

3.  A  to^vn  tax  for  nioneys  to  be  paid 
over  to  the  treasurer  of  a  bridge  or 
hlerh-way  district  in  which  the  town  is  in- 
cluded, for  district  expenditures,  may  be  re- 
quired by  the  legislature. 

4.  The  rlffht  of  a  town  to  revnlate  Its 
o-wn  finances  and  affairs,  superior  to  all 
legislative  control,  is  not  among  the  rights 
and  privileges  "derived  from  our  ancestors," 
to  "deAne,  secure,  and  perpetuate"  which  the 
Constitution  of  Connecticut  was  adopted,  and 
to  which  Its  preamble  refers. 

5.  Fallnre  to  require  any  estimate  of 
the  amount  needed  for  the  ensuing  year 
to  t»e  submitted  to  a  town  by  a  bridge  dis- 
trict which  includes  It,  before  the  time  for 
laying  a  tax,  does  not  make  void  a  statute 


in. 


law.  The  original  power  to  control  as  well  as 
to  create  them  is  In  the  legislature.  Payne  v. 
Treadwell,   16  Cal.  221. 

Private  corporations  cannot  be  deprived  of 
their  franchises  except  by  a  Judicial  Judgment, 
but  all  such  as  are  created  merely  for  the 
purpose  of  city  government  are  so  far  creatures 
of  the  legislature  that  they  may  be  controlled 
and  have  their  constitutions  altered  and 
amended  by  it  in  such  manner  as  the  public 
Interest  may  require.  State  v.  Savannah,  R. 
M.  Charlt.   (Oa.)   250. 

The  division  of  laws  which  establish  and 
regulate  municipal  corporations,  into  organic 
and  ordinary,  does  not  exist  in  Louisiana.  "In 
the  country  from  which  we  derive  our  ideas 
on  the  subject  of  municipal  corporations,  the 
charters  of  cities  were  .  .  .  contracts  en- 
tered into  between  the  corporators  o<n  the  one 
hand,  and  the  king  or  feudal  lord  on  the  other, 
by  which  liberties  and  franchises  were  bartered 
for  personal  service  or  money.  The  rights  and 
powers  which  those  charters  conferred  were  of 
the  nature  of  those  secured  to  the  people  at 
large  by  our  constitutions.  They  were  Intended 
to  be  permanent,  and  could  not  be  lawfully 
taken  away.  .  .  .  But  the  relation  existing 
between  our  municipal  corporations  and  the 
sovereign  Is  not  the  same."  Reynolds  v.  Bald- 
win, 1  La.  Ann.  162. 

The  legislature  may  extend,  abridge,  or  abro- 
gate by  general  law  the  powers  and  functions 
of  the  instrumentalities  of  government  which 
it  has  created,  and  may  impose  additional  du- 
ties and  confer  additional  power  upon  the 
municipalities.  Jones  v.  Lake  View,  151  111.  663, 
38  N.  K.  688. 

The  legislature  has  power  to  create  munici- 
pal corporations,  to  amend  their  charters,  en- 
large or  diminish  their  powers,  extend  or  limit 
their  boundaries,  consolidate  two  or  more  Into 
one,  overrule  their  legislative  action  whenever 
it  is  deemed  unwise,  impolitic,  or  unjust,  and 
even  abolish  them  altogether  In  the  legislative 
discretion.     Groff  v.  Frederick  City,  44  Md.  67. 

No  principle  is  better  established  or  more 
fundamental  in  its  character  than  that  a  muni- 
cipal corporation,  being  organized  for  political 
purposes,  is  constantly  subject  to  the  control 
of  the  legislature,  and  Is  liable  at  all  times 
to  have  its  public  powers,  rights,  and  duties 
modified,  changed,  or  abolished  as  the  legisla- 
ture may  deem  proper.  Frederick  v.  Groshon, 
30  Md.  436,  90  Am.  Dec.  591. 

Where  a  municipal   board  is  acting   in   its 
municipal  capacity  in  the  discharge  of  duties 
trnment,   regulated   and  constituted  by   public   imposed  upon  it  by  the  legislature  for  the  pub- 
•t.S  L.  R.  A.  3U 


Note, — Potrcr  of  the  legislature  to  impose  bur- 
dens upon  municipalities  and  to  control  their 
local  administration  and  property. 
I.  Introductory. 

II.  Pover  to  impose  burdens. 

a.  Oenerally. 

b.  Public  and  quasi-public  improvements. 

c.  Compelling  payment    of    non-legal  de- 
manfis, 

d.  Validating  defective  obligations. 
Power  in  respect  to  officers  and  local  ad- 
ministration. 

lY.  Power  in  respect  to  property    and    fran- 
chises. 

I.  Introductory. 

liunldpal  corporations  are,  for  the  purposes 
of  this  note,  deemed  to  include  only  Incorpo- 
rated villages,  towns,  and  cities. 

The  general  subject  of  legislative  power  over 
municipal  corporations  is  discussed  in  the 
note  to  Daly  r.  Morgan  (Md.)  1  L.  R.  A.  757. 

Many  of  the  cases  assert  a  very  extensive 
power  of  control  in  the  legislature  over  muni- 
cipal corporations. 

Thus :  The  United  States  Supreme  Court  In 
affirming  the  principal  case  in  Williams  v.  Kg- 
gleston,  170  U.  S.  804.  42  L.  ed.  1048.  18  Sup. 
Ot.  Rep.  017,  says  "a  municipal  corporation  is, 
so  far  as  Its  purely  municipal  relations  are  con- 
cerned, simply  an  agency  of  the  state  for  con- 
ducting the  affairs  of  government,  and  as  such 
It  Is  subject  to  tbe  control  of  the  legislature." 

Cities  are  the  auxiliaries  of  the  state  in  the 
baslbess  of  municipal  rule,  but  they  cannot 
have  tbe  least  pretension  to  sustain  their 
privileges  or  their  existence  upon  anything  like 
a  contract  between  themselves  and  the  leglsla- 
rore.  Mount  Pleasant  v.  Beckwith,  100  U.  S. 
514.  25  L.  ed.  699. 

This  statement  was  made  with  reference 
to  an  act  which  extinguished  a  municipal  cor- 
poration and  annexed  Its  territory  to  other  cor- 
porations 

The  legislature  may,  under  proper  limita- 
tion, change,  modify,  or  restrain  public  corpora- 
tions, which,  like  counties,  towns,  and  cities, 
exist  only  for  public  purposes,  securing,  how- 
ever, the  property  for  tbe  uses  of  those  for 
whom  and  at  whose  expense  it  was  originally 
purchased.  Terrett  v.  Taylor,  9  Cranch,  43, 
3  L.  ed.  650. 

A  monicipal  corporation  is  a  public  instltu- 
tiaa  created  for  public  purposes,  and  is  a  politi- 
cal rabdlTlsion  or  department  of  the  state  gov- 
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cbarging  the  town  with  a  portion  of  the  ex- 
pense! of  the  district,  on  the  ground  that  it 
does  not  provide  the  necessary  funds. 

••  The  legrlslatnre  may  reconsider  an 
apportionment  of  the  expense  of  a  high- 
way and  bridge  over  a  river  between  a  city 
and  certain  towns,  although  Its  former  ap- 
portionment was  based  on  a  determination 
by  Judicial  proceeding. 

T.  A  statute  taklnv  the  maintenance 
of  a  hrldflre  upon  the  state  has  no  ele- 
ment of  a  contract,  and  gives  rise  to  no 
vested  rights  such  that  the  legislature  can- 
not afterwards  charge  the  expense  of  the 
bridge  upon  towns  specially  benefited  there- 
by. 

8.  The  Invalldatinir  of  a  provision  in 
and  Impairment  of  a  contract  between 
the  state  and  a  bridge  company  for  the  con- 
struction of  a  bridge,  by  a  statute  charging 
the  burden  of  the  bridge  upon  a  city  and 
towns  specially  benefited,  instead  of  upon  the 


state,  will  not  avail  to  relieve  the  dty  sad 
towns  of  their  liability,— especially  after  a 
settlement  between  the  state  and  the  com- 
pany. 

9.  A  riflrht  to  the  equal  protection  of 
the  laws  is  not  secured  to  a  municipal  cor- 
poration as  against  the  state  by  the  14th 
Amendment  to  the  Federal  Constitution,  so 
as  to  limit  In  any  way  the  power  of  the  state 
legislature  to  charge  the  municipality  with 
public  obligations;  nor  have  the  inhabitanta 
In  their  capacity  of  members  of  such  corpora- 
tion any  greater  rights  or  immunities. 

10.  A  toyvn  is  not  deprived  of  property 
without  due  process  of  law  by  a  statute  mak- 
ing it  a  part  of  an  incorporated  highway  or 
bridge  district  under  the  control  of  commis- 
sioners who  may  draw  upon  the  town  for  a 
fixed  portion  of  the  expenses  of  tlie  dlsttrict. 

11.  No  such  rivht  of  local  self-govern* 
ment  is  ariven  to  a  town,  under  the  Con- 
stitution  of   the   United    States  or    that   of 


lie  benefit,  it  may  be  said  practically  to  be  en- 
tirely within  the  control  of  the  legislature. 
State  ew  rel.  Cleveland  v.  Jersey  City  Bd.  of 
BMnance  and  Taxation,  38  N.  J.  L.  250. 

The  grant  of  powers  of  local  government  to 
a  municipal  corporation  is  not  a  contract,  but 
an  exercise  of  legislative  power,  and  the  legis- 
lature may  at  any  time  take  away,  resume,  or 
limit  such  powers  in  the  same  manner  as  those 
conferred  upon  courts.  Jersey  City  v.  Jersey  City 
&  B.   R.  Co.  20  N.  J.   Eq.  360. 

The  legislature  has  the  right  to  change  or 
repeal  a  municipal  charter,  and  such  right  is 
not  changed  or  Impaired  by  the  fact  that  the 
charter  is  granted  in  the  same  act  that  creates 
a  private  corporation  whose  rights  cannot  be 
changed  or  repealed  without  its  consent.  Pat- 
erson  v.  Society  for  Establishing  Useful  Manu- 
factures, 24  N.   J.  L.  385. 

The  legislature  has  entire  control  over  muni- 
cipal corporations,  to  create,  change,  or  destroy 
them  at  pleasure,  and  they  are  absolutely 
created  by  the  act  of  incorporation  without  the 
acceptance  of  the  people,  or  any  act  on  their 
part,  unless  otherwise  provided  by  the  statute 
itself.     Berlin  v.  Gorham,  34  N.  H.  266. 

The  legislature  may  recall  to  itself  and  ex- 
ercise at  its  pleasure  so  many  of  the  powers  It 
has  conferred  upon  the  city  corporation  as  are 
not  secured  to  It  by  the  Constitution.  This 
necessarily  results  from  the  fact  that  all  the 
legislative  power  of  the  people  is  granted  to 
the  legislature,  except  such  as  is  expressly  re- 
served.    People  V.  Pinckney,  32  N.  Y.  377. 

A  town  is,  as  to  the  powers  it  shall  possess 
and  the  functions  It  shall  perform,  the  creature 
of  the  legislative  will.  Duanesburgh  v.  Jen- 
kins. 57  N.  y.   177. 

All  the  authorities  are  agreed  that  munici- 
pal corporations  are  within  the  absolute  con- 
trol of  the  legislature,  and  they  may  be  abol- 
ished at  any  time  In  Its  discretion,  Luehrman 
T.   Shelby  County  Taxing  Dist.  2  Lea,  425. 

A  city  Is  entirely  under  the  control  of  the 
legislature,  and  it  has  no  vested  right,  which 
may  not  be  taken  away  by  the  legislature,  to 
tax  particular  property  for  municipal  purposes. 
State  Bank  v.  Madison,  3  Ind.  43. 

Considered  as  mere  agencies  of  government, 
municipal  corporations  are  undoubtedly  sub- 
ject to  the  absolute  control  of  the  legislature, 
except,  perhaps,  as  to  their  property  rights. 

Many  of  the  cases,  however,  have  recognized 
a  twofold  character  in  such  corporations, — the 
one  public,  as  regards  the  state  at  large  in  so 
far  as  they  are  Its  agents  In  government ;  the 
other  private  In  so  far  as  they  are  to  provide 
the  local  necessities  and  conveniences  for  their 
own  citizens, — and  have  denied  the  absolute 
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control  of  the  legislature  over  matters  refer- 
able to  the  private,  as  distinguished  from 
the  public,  character  of  such  corporations. 

The  difficulty  in  placing  a  limit  to  the  legis- 
lative control  over  municipal  corporations,  at 
least  wh^e  their  property  rights  are  not  coo- 
cerned,  is  to  find  any  constitutional  restriction 
upon  it. 

This  difficulty  was  obviated  by  Jastlos 
Cooley,  in  People  ew  rel.  Le  Roy  v.  Hurlbut, 
24  Mich.  44,  9  Am.  Rep.  103,  by  resorting  to 
the  doctrine  of  an  implied  constitutional  guar- 
anty to  municipal  corporations  of  the  right  of 
self-government  in  respect  to  purely  local  af- 
fairs. He  based  this  doctrine  upon  the  fact 
that  the  Constitution  was  adopted  in  view  of, 
and  recognized  the  existence  of,  a  system  of 
local  government  well  understood  and  tolerably 
uniform  in  character,  existing  from  the  early 
settlement  of  the  country.  The  opinion  says 
that  the  question,  broadly  and  nakedly  stated, 
is  "whether  local  self-government  in  this  state 
is  or  is  not  a  mere  privilege  conceded  by  the 
legislature  in  its  discretion,  and  which  may  be 
withdrawn  at  any  time  at  pleasure."  As  already 
shown,  he  regarded  it  as  a  constitutional  right, 
and  not  merely  as  a  legislative  privilege;  but 
a  different  view  of  the  question  has  been  takca 
by  other  courts. 

Thus :  The  maxim  of  republican  government 
that  local  aflTalrs  shall  be  managed  In  the  local 
district  is  subject  to  such  exceptions  aa  the 
legislative  power  shall  see  fit  to  make.  The 
legislature  has  the  power  to  do  whateTer  ia 
not  expressly  or  by  necessary  implication  for- 
bidden by  the  Constitution.  Luehrman  v.  Shel- 
by County  Taxing  Dist.  2  Lea,  425. 

There  is  strong  reason  to  recognize  the  right 
of  local  self-government,  but  it  is  a  matter  per- 
taining to  the  policy  of  legislation,  rather  than 
a  question  of  constitutional  construction.  Re 
Senate  Bill,  12  Colo.  188,  21  Pac.  481. 

In  Sharpless  v.  Philadelphia,  21  Pa.  147,  5* 
Am.  Dec.  750,  it  was  said  in  reply  to  a  conten- 
tion based  upon  the  doctrine  of  an  Implied 
guaranty  of  self-government,  that  the  con- 
stitutionality of  an  act  must  be  deter- 
mined by  the  body  of  the  Constitution  itself, 
and  not  by  reference  to  general  principles  of 
Justice,  liberty,  and  right  not  contained  or  ex- 
pressed in  that  instrument. 

The  opinion  In  the  principal  case  says  that 
the  right  of  a  town  to  regulate  Ita  own  finaa- 
ces  and  affairs,  superior  lo  all  legialatlTe  con* 
troi,  is  not  among  the  rights  and  priTlleges 
"derived  from  our  ancestors,"  to  "define,  secure, 
and  perpetuate"  which  the  Constltation  of  Con- 
necticut was  adopted,  and  to  which  ita  pre- 
amble refers. 
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Consectlcat,  as  precludes  the  lesl  slat  are 
from  exacting  of  the  town  payment  of  a  por- 
tion of  the  expense  of  an  Incorporated  high- 
way or  bridge  district  of  which  the  town  Is 
made  a  part,  although  the  town  has  no 
share  in  choosing  the  members  or  directing 
the  affairs  of  such  district. 
1%.  Mamdamaa  to  tlie  treaavrer  of  m 
town  to  compel  pay-ment  of  a  share  of 
the  expense  of  a  bridge  district  to  which  it 
belongs  is  properly  Issued  against  him,  with- 
out making  the  bridge  district  or  the  towns 
which  belong  to  it  parties  defendant. 

(Andrew,  Oh.  J^  and  Hamertley,  J.,  dissent,) 

(June  25,  1896.) 

APPEAL  by  defendant  from  a^  judgment 
of  the  Superior  Court  for'  Hartford 
County  awarding  a  writ  of  mandamus  to 
compel  him  to  pay  an  order  drawn  on  him 


by  the  board  of  oommisBioners  for  the  Ck>ii« 
necticut  river  bridge  to  defray  expenses  in- 
cident to  the  maintenance  of  such  bridge. 
Affirmed. 

The  facts  are  stated  in  the  opinions.  ' 

Messrs,  J.  B.  Bvok,  Perkins  &  Per- 
kiiaa,  Caae,  Bryant,  Sc  Case,  Lewis  E. 
Stanton,  Olln  B.  Wood,  and  John  BL 
Brocklesby,  for  appellant: 

The  act  of  1895  denies  the  validity  of  the 
contract  with  the  Berlin  Iron  Bridge  Com- 
pany, and  compels  the  company  to  go  to  the 
oourt  to  establish  its  validity. 

The  act  of  1893  provides  that  "the  expense 
of  repairing  and  maintaining  said  highway 
and  bridges  shall  be  incurred  by  said  board 
of  commissioners  on  behalf  of  the  state." 

The  duty  to  rebuild  the  bridge  in  case  pub- 
lic convenience,  necessity,  or  safety  requires 
it  is  put  on  the  state  by  the  act. 


And  the  United  States  Supreme  Court  in 
affirming  the  decision  In  that  case  says: 
"Whatever  may  have  l>een  the  practice  of  the 
■tate  In  the  past.  It  cannot  be  doubted  that  the 
power  of  the  legislature  over  all  local  municipal 
corporations  is  unlimited  save  by  the  restrlc- 
tioDB  of  the  state  and  Federal  ConstitutloDa** 

It  Is  to  be  observed,  however,  that  the  maln- 
tenance  of  the  highway  and  bridges  involved 
la  that  case  was  a  matter  in  which  the  state 
tt  large,  or  the  general  public,  had  an  interest, 
and  therefore,  as  subsequently  shown,  comes 
within  the  exception  to  the  doctrloe  of  local 
lelf-govemment  as  laid  down  in  People  ew  rel. 
I/e  Roy  V.  Hurlbut,  24  Mich.  44,  9  Am.  Rep. 
103.  sufira. 

There  are  expresslcms  In  the  opinion  of  the 
atate  court,  that  seem  broad  enough  to  deny 
the  doctrine  of  local  self-governmedt  in  ioto, 
bot  there  are  other  ezpressloos  Indicating  that 
the  court  had  In  mind  the  distinction  between 
matters  in  which  the  state  at  large  was  Inter- 
ested, and  those  in  which  only  the  people  of 
the  town  were  interested,  and  Intended  only 
to  deny  the  doctrine  as  applied  to  matters  of 
the  former  kind. 

The  dissenting  opinion  in  the  state  court 
■eems  to  take  a  broader  view  of  the  right  of 
local  self-government,  at  least  as  applied  to 
towns  in  Connecticut,  and  to  include  within 
the  protection  of  the  doctrine  such  matters  as 
that  involved  in  the  action. 

The  doctrine  as  laid  down  in  People  ea  rel. 
Le  Roy  v.  Hurlbut,  24  Mich.  44,  9  Am.  Rep. 
103,  la  confined  strictly  to  matters  which  re- 
late to  the  private  as  distinguished  from  the 
pobllc  functions  of  municipal  corporations. 
Thns,  its  application  was  denied  by  Davock  v. 
Moore,  105  Mich.  120,  28  L.  K.  A.  783,  63  N. 
w.  424.  to  an  act  to  establish  a  board  of  health 
for  the  city  of  Detroit,  to  be  appointed  by  the 
sovernor,  with  the  advice  and  consent  of  the 
s<»nate.  upon  the  ground  that  the  matter  of 
the  pablle  health  related  to  the  public  functions 
of  the  municipality,  and  was  therefore  within 
the  control  of  the  legislature. 

And  People  ex  rel.  Park  Comrs.  v.  Detroit, 
28  Mich.  228,  15  Am.  Rep.  202,  infra,  concedes 
that  as  to  all  matters  of  general  concern  the 
state  may  exercise  compulsory  authority,  refer- 
ring with  approval  to  People  ex  rel.  Drake  v. 
Mahaney.  13  Mich.  481,  which  upheld  an  act 
that  In  effect  conferred  a  limited  taxing  power 
npon  a  police  board  designated  by  statute. 

Bat  it  is  held  In  Allor  v.  Wayne  County  Audi- 
tors. 43  Mich.  76,  4  N.  W.  492,  that  no  business 
which  is  in  its  nature  municipal  can  be  con- 
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trolled  by  state  or  anj  other  outside  authori- 
ties. 

The  distinction  between  the  public  and  pri- 
vate functions  of  municipalities  In  respect  to 
the  legislative  control  over  them  is  recognized 
In  many  cases  which  are  cited  under  the  ap- 
propriate subdivisions  in  this  note. 

Louisville  V.  Com.  1  Duv.  295,  85  Am.  Dee. 
624,  illustrates  the  extent  to  which  this  dis- 
tinction has  been  carried.  It  holds  that  the 
property  of  a  municipality  "used  for  carrying 
on  Its  municipal  government" — e.  g.,  a  court- 
house, prison,  and  the  like — Is  exempt  from 
state  taxation  though  not  expressly  exempted 
by  statute,  upon  the  same  principle  that  prop- 
erty owned  by  the  state  itself  is  exempt ;  but 
It  holds  that  property  owned  and  used  by  the 
city  in  its  social  or  commercial  capacity  as  a ' 
private  corporation,  and  for  Its, own  profit,^ 
such  as  vacant  lots,  market  houses,  fire  engines, 
and  the  like, — Is  subject  to  state  taxation. 

The  distinction  Is  further  explained  and  il- 
lustrated by  the  case  of  Bailey  v.  New  York,  8 
Hill,  531,  38  Am.  Dec.  669,  which  was  an  ac- 
tion against  the  dty  of  New  York  for  Injuries 
occasioned  by  negligence  and  unskllfulness  in 
the  construction  of  a  dam  which  was  to  be 
used  in  connection  with  the  water  supply.  The 
opinion  says  that,  in  separating  the  powers 
which  pertain  to  the  public  character  from 
those  which  pertain  to  the  private  character 
of  a  municipal  corporation,  regard  should  be 
had.  not  so  much  to  the  nature  and  character 
of  the  various  powers  conferred,  as  to  the  ob- 
ject and  purpose  of  the  legislature  In  confer- 
ring them.  It  held  that  the  construction  of 
the  dam  in  question  was  for  the  purpose  of 
the  private  advantage  of  the  city,  and  that, 
therefore,   the  city   was  answerable. 

David  V.  Portland  Water  Committee,  14  Or. 
98,  12  Pac.  174,  infra,  seems  to  make  the  legis- 
lature the  Judge  whether  a  particular  matter 
appertains  to  the  public  or  the  private  side  of 
a  corporation. 

The  application  that  has  been  made  of 
the  doctrine  of  local  self-government,  and 
the  distinction  between  the  public  and  private 
functions  of  municipal  corporations,  and  the 
cases  which  decline  to  accept  such  doctrine 
and  distinction,  are  shown  by  the  citations 
made  under  the  subsequent  divisions  of  this 
note. 

II.  Power  to  impose  lurdens. 
a.  Oenerally, 

The  question  as  to  the  power  of  the  leglslap 
tnre  to  Impose  burdens  upon  municipalities 
without  their  consent  is  closely  connected  with 
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Mather  y.  Orawford,  36  Barb.  564;  Hug- 
gana  v.  RUey,  125  N.  Y.  91,  25  N.  E.  993; 
Com.  V.  Deerfield,  6  Allen,  456. 

The  passage  of  the  public  act  of  May  24, 
1895,  and  the  special  act  of  June  28,  1895, 
by  the  general  assembly,  impaired  the  obli- 
gation of  the  contract  of  the  state  with  the 
Berlin  Iron  Bridge  Company,  and  conse- 
quently those  acts  are  null  and  void. 

The  obligations  of  a  contract  are  that  the 
contractor  shall  have  the  right  under  the  law 
to  have  his  contract  enforced  or  performed, 
or,  failing  to  have  it  enforced  and  performed, 
he  shall  recover  in  the  courts  of  the  state  the 
full  amount  of  damages  that  he  is  able  to 
prove  he  has  suffered  by  reason  of  breaking 
the  contract. 

Walker  v.  Whitehead,  16  Wall.  317,  21  L. 
ed.  367 ;  Wolff  v.  New  Orleans,  103  U.  S.  367, 
auh  nam.  United  States  ex  reh  Wolff  v.  New 


Orl}fans,  26  L.  ed.  399 ;  Fletcher  t.  Peck,  8 
Cranch,  135,  3  L.  ed.  177 ;  Sturges  v.  Crom- 
inshield,  4  Wheat.  200,  4  L.  ed.  549;  Miller, 
Const.  530,  539,  540. 

The  act  of  May  24,  1895,  provides  &  new 
remedy,  and  limits  th*e  amount  of  damages 
which  the  Berlin  Iron  Bridge  Company  nuiy 
recovfer  to  $40,000. 

One  of  the  tests  that  a  contract  has  been 
impaired  is  that  its  value  has  by  l^slation 
been  diminished. 

Planters*  Bank  v.  Sharp,  6  How.  327,  12 
L.  ed.  458;  Ogden  v.  Saunders,  12  Wheat. 
320,  6  L.  ed.  606. 

A  legislative  act  equivalent  to  a  contract 
which  is  perfected,  requiring  nothing  fur- 
ther to  be  done  in  order  to  its  entire  comply 
tion,  is  a  contract  executed;  and  whatever 
rights  are  thereby  created,  a  subsequent  leg- 
islature cannot  impair. 


the  question  as  to  the  extent  of  the  legislative 
power  of  taxation,  including  the  apportion- 
ment of  the  burden. 

Some  of  the  cases  seem  to  hold  that  the 
legislative  power  of  taxation  is  absolute,  or 
subject  only  to  the  limitation  that  it  shall  be 
for  a  purpose  which  the  legislature  deems  for 
the  benefit  of  the  locality  taxed,  and  that  the 
power  to  tax  Includes  the  power  to  apportion 
the  burden  of  the  tax.  New  Orleans  v.  Clark, 
95  n.  S.  644,  24  L.  ed.  521 ;  Guthrie  Nat.  Bank 
V.  Guthrie,  178  U.  S.  528,  43  L.  ed.  796,  19  Sup. 
Ct.  Rep.  518 ;  People  ex  rel.  Blanding  v.  Burr, 
13  Cal.  848;  Sinton  v.  Ashbury,  41  Cal.  530; 
Crelghton  v.  San  Francisco  City  &  County 
Supers.  42  Cal.  446 :  State  eo  rel,  Cleveland  v. 
Jersey  City  Bd.  of  Finance  &  Taxation,  38  N. 
J.  L.  259 ;  Guilford  v.  Chenango  County  Supers. 
13  N.  Y.  143 ;  Thomas  v.  Leland,  24  Wend.  66 ; 
Davidson  v.  New  York,  27  How.  Pr.  842 ;  Dar- 
lington V.  New  York,  81  N.  Y.  164,  88  Am.  Dec. 
248:  Gordon  v.  Comes.  47  N.  Y.  608;  People 
ea  rel.  New  York  &  H.  R.  Co.  v.  Havemeyer,  47 
How.  Pr.  494 ;  Brewster  v-  Syracuse,  19  N.  Y. 
116 ;  New  York  v.  Tenth  Nat.  Bank,  111  N.  Y. 
446,  18  N.  B.  618;  Sharpless  v.  Philadelphia, 
21  Pa.  147,  59  Am.  Dec.  769;  Philadelphia  v. 
Field,  68  Pa.  820;  Erie  v.  Brie  Canal  Co.  59 
Pa.  174. 

This  position  apparently  denies  the  right  of 
the  municipality  to  determine  even  the  strictly 
local  purposes  for  which  taxes  shall  be  laid, 
and  if  well  taken  it  is  dlfQcult  to  place  any 
limit  on  the  power  of  the  legislature  to  Im- 
pose burdens  ui>on  municipalities,  at  least  so 
long  as  its  exercise  may  be  referred  to  the 
power  of  taxation. 

In  addition  to  the  cases  which  naturally  fall 
under  the  other  subdivisions,  It  has  been  held 
under  the  infiuence  of  this  principle — 

That  the  legislature  may  constitutionally 
make  cities  liable  for  damages  caused  by  mobs. 
Pennsylvania  Co.  v.  Chicago,  81  Fed.  Rep.  317 ; 
Davidson  v.  New  York,  27  How.  Pr.  342 ;  Luke 
V.  Brooklyn,  48  Barb.  54.  Other  cases  to  the 
same  effect  are  cited  in  a  note  to  Gianfortone 
V.  New  Orleans  (C.  C.  B.  D.  La.)  24  L.  B.  A. 
602. 

The  opinion  In  Davidson  v.  New  York,  27 
How.  Pr.  842,  rests  the  decision  In  that  case 
upon  the  theory  that  the  act  was  a  mere  exer- 
cise of  the  power  of  taxation,  and  that  the 
remedy  by  taxation  provided  by  the  act  was 
exclusive,  and  held  that  If  an  execution  could 
Issue  upon  a  Judgment  recovered  under  the  act, 
against  the  city,  the  act  would  violate  the  con- 
stitutional objection  against  taking  property 
without  due  process  of  law.  The  opinion, 
therefore,  makes  the  power  of  the  legislature 
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to  impose  such  a  burden  upon  the  municipality 
dependent  upon  the  manner  In  which  the  power 
is  sought  to  be  exercised,  and,  while  placing 
municipal  corporations  within  the  protection 
of  the  Constitution  so  far  as  their  property  ii 
concerned,  leaves  them  subject  to  the  power 
of  the  legislature  to  dictate  for  what  purpose! 
they  shall  levy  and  raise  taxes. 

The  same  statute  was  involved  in  Darllnftoa 
V.  New  York,  81  N.  Y.  164,  88  Am.  Dec  248. 
where  It  was  again  upheld,  but  upon  broader 
ground  than  that  taken  In  the  preceding  case. 
The  opinion,  after  showing  that,  so  far  aa  the 
act  was  an  exercise  of  the  power  of  taxation,  it 
was  not  within  the  inhibition  against  taking 
property  for  public  use  without  compensation, 
admitted  that  it  could  not  be  referred  soldy 
to  the  power  of  taxation,  and  that  a 
Judgment-  recovered  under  it  might  be  en- 
forced by  execution  against  the  city,  under 
which  Its  property  held  for  the  purpose  of  in* 
come  or  for  sale,  and  unconnected  with  any  use 
for  the  purpose  of  municipal  govemn»ent,  might 
be  levied  on  and  sold.  In  answer  to  the  con- 
tention that  this  construction  of  the  statute 
rendered  It  obnoxious  to  such  constitntlona! 
provision,  the  court  repudiated  the  distinctloa 
between  the  public  and  the  private  character 
of  municipalities,  and  held  that  sach  propertt 
of  a  municipality  was  not  private  within  the 
sense  of  the  constitutional  provision. 

In  People  ea  rel.  Park  Comrs.  v.  Detroit  2S 
Mich.  228,  15  Am.  Rep.  202,  however,  the  court 
denied  the  power  of  the  legislature  to  compel 
a  municipal  corporation  to  contract  a  debt  tor 
local  purposes  against  its  will.  Justice  Cooler 
In  his  opinion  said:  **The  conatitntJonal 
principle  that  no  person  shall  be  deprived  of 
property  without  due  process  of  law  appliec 
to  .  .  .  municipal  corporations  in  their 
private  capacity  as  well  as  to  corporations  for 
manufacturing  and  commercial  purposes.  And 
when  a  local  convenience  or  need  la  to  be  tap- 
piled,  in  which  the  people  of  the  state  at  Itrse. 
or  any  portion  thereof  outside  the  city  Jlmirs. 
are  not  concerned,  the  state  can  no  more  b; 
process  of  taxation  take  from  the  Individna' 
citizens  the  moxiey  to  purchase  It  thain  they 
could,  if  it  had  been  procured,  appropriate  it 
to  state  use.*'  The  opinion  approves  and  re- 
affirms the  doctrine  laid  down  in  People  e«  rtl 
Le  Boy  v.  Hurlbut,  24  Mich.  44,  9  Am.  Bep- 
108,  of  a  constitutional  guaranty  of  self-goT- 
errment  in  respect  to  purely  local  affairs;  and 
It  was  upon  that  principle  that  the  court  lo 
effect  held  that  it  is  for  the  municipality,  and 
not  for  the  state,  to  determine  for  what  purely 
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Bishop's  Fund  Trusieea  v.  Rider,  13  Conn. 
94. 

The  state  is  under  the  same  obligation  to 
fulfil  its  contract  that  an  individual  is. 

Com.  ▼.  Proprietors  of  New  Bedford 
Bridge,  2  Gra3r,  339. 

The  prohibition  of  the  Constitution  em- 
braces all  contracts,  executed  or  executory, 
between  private  individuals,  or  a  state  and 
indiTidual,  or  corporations,  or  between  the 
states  themselves. 

Green  v.  Biddle,  8  Wheat  1,  6  L.  ed.  547; 
Wolif  V.  New  Orleans,  103  U.  S.  358,  suh 
nom.  United  States  em  rel.  Wolff  v.  New  Or- 
kansy  26  L.  ed.  395;  Havemeyer  v.  Iowa 
County,  3  Wall.  294,  18  L.  ed.  38 ;  Louisiana 
J.  Pihhury,  106  U.  S.  300,  26  L.  ed.  1098. 

Assuming  the  act  to  have  been  void  before 
the  state  made  the  settlement,  the  effect  of 
the  claim  of  the  relator  is  that  the  settle- 


ment gave  validity  to  an  act  that  before  was 
void. 

The  respondent,  being  one  of  the  five 
towns  directly  affected  by  said  act,  has  a  pe- 
cuniary interest  in  the  matter,  and  conse- 
quently has  a  right  to  raise  the  question  of 
the  validity  of  the  acts  of  1895  in  this  action, 
which  is  brought  to  enforce  a  payment  there- 
under. 

The  issue  in  the  case  must  be  made  upon 
the  facts,  rights,  and  duties  of  the  parties  as 
they  existed  at  the  time  of  the  commence- 
ment of  the  suit,  or,  at  the  latest,  at  the  time 
that  they  are  actually  joined. 

Btate  em  rel.  Reed  v.  Ramsey,  8  Neb.  286; 
State  em  rel,  Willard  v.  Steams,  11  Neb.  104, 
7  N.  W.  743 ;  State  em  rel,  Franklin  County 
V.  Cole,  25  Neb.  342,  41  N.  W.  245;  Em  parte 
Oandee,  48  Ala.  386;  Day  v.  Callow,  39  Cal. 
593. 


local  matters  the  power  of  taxation  shall  be 
exercised. 

Atkins  V.  Randolph,  81  Vt.  226,  held  uncon- 
itltQtlonal  a  provision  of  an  act  entitled  "An 
Act  to  Prevent  Traffic  In  Intoxicating  Liquor 
for  the  Purpose  of  Drinking,"  which  author- 
ized an  agent  appointed  by  the  county  com- 
mieeloner  to  purchase  liquors  at  the  expense 
of  the  town  for  which  he  is  appointed,  without 
lu  assent,  either  express  or  implied.  This  de- 
cision rests  upon  the  ground  that,  so  far  as 
a  municipal  corporation  is  endowed  by  law 
with  the  power  of  contracting,  and  as  such 
Ib  made  capable  of  acquiring,  holding,  and  dis- 
posing of  property,  and  subject  to  the  iiablll- 
tiea  incident  to  the  exercise  of  such  power  and 
capacity,  it  must  stand  on  the  same  ground 
of  exemption  from  legislative  control  and  in- 
terference as  a  private  corporation. 

It  will  t>e  observed  that  neither  of  the 
latter  two  cases  denies  the  power  of  the 
Apirislature  to  impose  burdens  upon  municipali- 
ties in  respect  to  matters  which  pertain  to  their 
public,  as  distinguished  from  their  private, 
fonctlons. 

The  following  cases  involve  matters  of  gen- 
eral, rather  than  purely  local,  concern,  and 
therefore  do  not  trench  upon  the  doctrine  of 
local  self-government. 

The  legislature  may  require  a  city  to  pay 
out  of  Its  treasury  the  salary  of  the  stenog- 
rapher of  courts  in  the  city  having  Juris- 
diction In  cases  of  felony.  Young  v.  Kansas 
aty,  152  Mo.  661,  54  S.  W.  536. 

The  leg^Islature  may  constitutionally  impose 
upon  the  city  the  expense  of  renting  and  keep- 
In^  a  place  for  holding  court  and  for  the  offices 
of  cleric,  sheriff,  and  Juries  of  the  court.  State 
<*x  rel.  Anil  v.  Field,  119  Mo.  593,  24  S.  W. 
752- 

The  lei^slature  may  constitutionally  provide 
that  ordinances  relating  to  the  sale  of  in toxl cat- 
In;?  liquors  in  force  in  a  municipality  annexed 
to  another  city  shall  continue  in  full  force  and 
fiffect  unless  repealed  in  the  manner  provided 
n  the  act.  Swift  v.  Klein,  163  111.  269,  45  N. 
e.  219. 

The  lecrislature  may,  in  the  exercise  of  Its 
^llce  power,  impose  upon  counties,  cities,  in- 
corporated villages,  or  townships  the  support 
>f  paupers.     Fox  v.  Kendall,  97  111.  72. 

Brunswick  v.  Litchfield,  2  Me.  28,  however, 
leld  that  tf  a  resolution  of  the  legislature  val- 
datine  ntuirriages  of  paupers  were  to  be  con- 
trued  to  impose  upon  towns  in  which  female 
iflupers  b&d  derived  derivative  settlements  by 
he  marris«es  an  obligation  to  pay  for  supplies 
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furnished  them  prior  to  its  passage,  it  would 
be  unconstitutional. 

The  legislature  may  Impose  upon  towns  the 
deft)ts  of  school  districts  which  have  been  abol- 
ished by  a  previous  statute.  Whitney  v.  Stow, 
111  Mass.  368. 

It  Is  within  the  power  of  the  legislature  in 
changing  the  boundaries  of  counties,  towns,  or 
cities,  or  In  annexing  one  to  another,  to  pro- 
vide how  the  property  of  former  corporations 
and  the  burden  of  paying  their  debts  shall  be 
distributed  among  them.  Stone  v.  Charlestown, 
114  Mass.  214. 

The  Illinois  Constitution  of  1848,  art.  9.  |  6. 
provided  that  corporate  authorities  might  be 
vested  with  power  to  assess  and  collect  taxes 
for  corporate  purposes. 

Under  that  provision  it  was  held  that  the 
legislature  could  not  without  the  consent  of 
a  municipality,  either  directly  or  Indirectly, 
create  a  debt  or  levy  a  tax  upon  the  municipal- 
ity for  a  purely  local  purpose.  Wider  v.  East 
St.  Louis.  55  111.  135 ;  Cairo  &  St.  L.  R.  Co.  v. 
Sparta,  77  111.  505 ;  Gaddls  v.  Richland  County, 
92  111.  119. 

Other  cases  decided  under  that  constitutional 
provision  are  cited  in  the  following  subdivision. 

b.  Pullio  and  quaai-puhlic  improvements. 

People  ex  rel.  Park  Comrs.  v.  Detroit,  28 
Mich.  228,  15  Am.  Rep.  202,  upon  the  ground 
already  explained  (see  supra,  II.  a)  denied  the 
power  of  the  state  legislature  to  compel  a 
municipal  corporation  to  establish  and  pay  for 
city  parks. 

Callam  v.  Saginaw,  50  Mich.  7,  14  N.  W.  677, 
says,  arguendo,  that  the  legislature  cannot 
compel  a  city  to  bear  the  whole  expense  of 
county  buildings. 

Bank  of  Sonoma  County  v.  Fairbanks,  52 
Cal.  196,  which  upheld  an  act  authorizing 
city  authorities  to  purchase  a  park,  said  that 
such  an  act  could  not,  perhaps,  have  been 
made  mandatory. 

Baltimore  v.  Reltz,  60  Md.  574,  however, 
holds  that  the  legislature  had  power  to  pass  a 
mandatory  act  to  compel  municipal  authorities 
to  condemn  and  acquire  a  particular  tract  of 
land  for  park  purposes.  The  court  in  this  case 
seems  to  take  the  view  that  the  matter  pertains 
to  the  public,  rather  than  the  private,  func- 
tions of  the  municipality. 

Under  the  provision  of  the  Illinois  Consti- 
tution of  1848,  art.  9,  |  5,  providing  that  cor- 
porate authorities  may  be  vested  with  power 
to  assess  and  collect  taxes  for  corporate  pur- 
poses, It  was  held  that  the  legislature  could 
not  compel  a  municipal  corporation  against  its 
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If  those  parts  of  the  acts  of  May  24  and 
June  28,  1895,  which  affect  this  contract,  are 
void,  then  so  much  of  those  acts  as  puts  the 
duty  of  maintenance  on  the  five  towns  is 
void,  because  the  sections  relating  to  the 
contract  are  substantial  and  important  sec- 
tions of  the  acts,  and  if  any  substantial  part 
thereof  falls  the  whole  law  falls. 

Warren  v.  Oharlestoton,  2  Gray,  84;  State 
T.  Wheeler,  25  Conn.  290;  Pollock  v.  Farm- 
ers* Loan  &  T.  Co,  158  U.  S.  635,  39  L.  ed. 
1125,  15  Sup.  Ct.  Rep.  912;  Poindexter  v. 
Greenhow,  114  U.  S.  304,  29  L.  ed.  197,  5 
Sup.  Ct.  Rep.  903,  962 ;  Bpraigue  v.  Thomp- 
eon,  118  U.  S.  94,  30  L.  ed.  116,  6  Sup.  Ct. 
Rep.  988. 

Said  special  act  of  June  28, 1895,  is  in  vio- 
lation of  article  14  of  the  Amendments  of 
the  Constitution  of  the  United  States,  and 
of  fi  1  of  article  1  of  the  Constitution  of  this 


state,  because  it  deprives  the  town  of  Glas- 
tonbury and  the  citizens  thereof  of  their 
property  without  due  process  of  law,  and 
also  denies  to  said  town  and  the  citizens 
thereof  equal  rights  with  the  citizens  of 
other  towns  under  the  law. 

The  general  assembly  cannot  make  a  eon- 
tract  between  two  individuals  or  two  corpo- 
rations without  their  oonsenU  It  is  impos- 
sible in  the  nature  of  things,  for  the  essence 
of  a  contract  is  the  agreement  of  the  i>arties. 

Sharpless  v.  Philadelphia,  21  Pa.  165,  39 
Am.  Dec.  759;  Bowdoinham  v.  Richmond,  6 
Me.  112,  19  Am.  Dec.  197;  Hashrouck  v. 
MihDaukee,  13  Wis.  38,  80  Am.  Dec  718; 
Atkins  V.  Randolph,  31  Vt.  236;  Hampshire 
County  V.  Franklin  County,  16  Mass.  84; 
Ellis  V.  Marshall,  2  Mass.  269,  3  Am.  Dec 
49. 

Providing  for  public  roads  is  one  of  the 


own  will  to  Issue  bonds  or  incur  a  debt  for 
a  merely  corporate  purpose,  like  the  creation 
of  a  public  park  or  other  local  ImproTement. 
People  ea  rcl  McCagg  v.  Chicago,  61  111.  17,  2 
Am.  Rep.  278 :  Marshall  v.  Silllman,  61  111.  218. 

People  00  rel.  Wilson  v.  Salomon,  51  111.  37, 
while  holding  that  seyeral  towns  may  be  united 
in  one  district  for  the  purpose  of  establishing 
and  maintaining  a  public  park,  holds  that  the 
power  of  the  legislature  is  subject  to  the  limi- 
tation that  a  local  burden  of  that  character 
cannot  be  imposed  upon  the  people  by  the  dis- 
trict BO  created  without  their  consent. 

A  mandatory  statute  compelling  a  town  or 
other  municipal  corporation  to  become  a  stock- 
holder in  a  railroad  or  other  corporation  by  ex- 
changing its  bonds  for  stock,  without  its  con- 
sent in  any  given  way,  is  unconstitutional. 
People  ex  rel,  Dunkirk,  W.  &  P.  R.  Co.  v. 
Batchellor,  53  N.  Y.  128,  13  Am.  Rep.  480.  This 
decision  rests  upon  the  ground  that  such  pur- 
pose is  not  solely  public,  but  is  in  part  private, 
and  that  the  power  of  the  legislature  over 
municipal  corporations  Is  supreme  only  for 
public,  and  not  for  private,  purposes. 

In  reply  to  the  contention  that  the  statute 
In  question  was  but  the  mere  exercise  of  the 
power  of  taxation,  and  that  such  power  might 
be  exercised  upon  the  state  at  large,  or  any  par- 
ticular locality,  In  the  discretion  of  the  legis- 
lature, the  court  said  that  the  act  could  not  be 
maintained  upon  the  taxing  power;  that  a 
municipal  corporation  cannot  be  compelled  to 
embark  In  a  business  of  private  character,  be- 
cause Its  prosecution  by  It  will  probably  or  cer- 
tainly lead  to  its  taxation  for  the  capital  to  be 
Invested  or  expenses  Incurred  therein. 

Williams  V.  Duanesburgh,  66  N.  Y.  129,  while 
holding  under  authority  of  People  ex  rel.  Dun- 
kirk, W.  &  P.  R.  Co.  V.  Batchellor,  63  N.  Y. 
128,  13  Am.  Rep.  480,  that  the  legislature  can- 
not compel  a  municipal  corporation  to  sub- 
scribe for  railroad  stock  and  to  issue  its  bonds 
in  payment,  yet  held  that  if  the  bonds  are  Is- 
sued by  the  municipality  without  compulsion  of 
Judicial  process,  they  are  regarded  as  issued 
voluntarily,  and  are  not  invalidated  by  the 
compulsory  character  of  the  act. 

The  court  in  Duanesburgh  v.  Jenkins,  67  N. 
Y.  177,  which  was  decided  by  the  commission- 
ers of  appeals, — of  concurrent  Jurisdiction  and 
equal  authority  with  the  court  of  appeals, — 
expressed  Its  opinion  that  the  legislature  has 
power  to  compel,  as  well  as  to  authorize,  a 
municipal  corporation  to  aid  in  the  construc- 
tion of  a  railroad,  in  the  construction  of  which, 
in  the  Judgment  of  the  legislature,  it  has  a 
public  Interest.  The  opinion  says  with  refer- 
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ence  to  People  ex  rel.  Dunkirk,  W.  ft  P.  R.  Ca 
V.  Batchellor,  63  N.  Y.  128,  13  Am.  Rep.  480, 
that  its  admission  of  the  competency  of  a 
municipal  corporation  by  its  own  asaent  and 
that  of  a  majority  of  some  sort,  and  with  the 
authority  of  the  legislature,  to  make  ancb  a  sub- 
scription, is  Inconsistent  with  its  decision  de- 
nying the  power  of  the  legislature  to  compel 
a  town  to  make  a  subscription  without  Its  as- 
sent. The  argument  of  the  court  is  tbat  as 
the  right  of  the  majority  of  a  municipal  coza- 
munJty  to  bind  the  minority  to  a  subscription 
for  stock  is  not  Inherent,  but  is  derived  from 
a  grant  of  the  legislature,  the  legislature  may 
on  the  same  principle  make  the  dnty  Impera- 
tive on  both  majority  and  minority,  since  If 
it  may  bind  one  citizen  without  his  «'rt»gpnr  It 
may  bind  all. 

It  will  be  observed  that  this  reasoning  de- 
nies the  right  of  municipalities  to  self-govera- 
ment  In  respect  to  local  mattera  It  is  tm« 
that  whether  the  subscription  Is  made  with  or 
without  the  assent  of  the  municipal  anthoritiea 
or  a  majority  of  the  taxpayers  or  citizens,  a 
burden  is  imposed  upon  the  dlssentinsf  citizens 
or  taxpayers  without  their  consent,  bot  In  one 
case  the  right  of  self-government  is  preserred, 
and  in  the  other  denied. 

The  opinion  on  this  point  is  obiter,  since  the 
decision  of  the  case  did  not  necessarily  In- 
volve the  overruling  of  People  ex  rel.  I>nnkirk, 
W.  &  P.  R.  Co.  V.  Batchellor,  63  N.  T.  12S, 
13  Am.  Rep.  480,  and  the  opinion  In  fact 
distinguished  the  case  at  bar  from  that  case. 
The  opinion  was,  however,  allnded  to  in 
Thompson  v.  Perrlne,  103  U.  S.  806,  20  L.  ed. 
612.  as  being  in  conflict  with  People  ex  reL  Dmi- 
klrk,  W.  &  P.  R.  Co.  v.  Batchellor,  53  X.  Y.  12S, 
13  Am.  Rep.  480,  and  as  creating  a  doabt  in 
respect  to  the  power  of  the  legislature  to  ooch 
pel  a  subscription. 

The  decision  in  People  ex  ret  Dunkirk,  W. 
ft  P.  R.  Co.  V.  Batchellor,  53  N.  Y.  12fi,  13  Am. 
Rep.  480,  admitting  the  power  of  the  l^isla- 
ture  to  authorise,  but  denying  its  power  to 
compel,  a  municipal  subscription,  was  reaffirmed 
by  a  majority  of  the  court  In  the  case  of  Wil- 
liams V.  Duanesburgh,  66  N.  Y.  129. 

This  question  Is  incidentally  discussed  under 
subd.  II.  d,  infra. 

A  statute  which  requires  a  city  or  town.  If 
it  desires  to  own  its  own  water  plant  or  sys- 
tem, to  purchase  whatever  plant  or  system  is 
owned  or  controlled  by  any  person  or  corpora^ 
tlon  under  any  contract  or  franchise  entered 
into  with  or  granted  by  such  city  or  town.  Is 
In  violation  of  a  constitutional  provision  prc^ 
hiblting  the  legislature  to  levy  taxes  upon  In- 
habitants  or  property  of  a    municipality    for 
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recognized  functions  of  government,  and  they 
may  be  supported  and  kept  in  repair  by  taxa- 
tion of  the  state  or  of  the  several  towns,  each 
town  paying  for  the  highway  within  its  lim- 
its. 

The  people  who  are  to  pay  the  taxes  must 
vote  them,  either  directly  or  by  their  legal 
representatives. 

Any  district  of  the  state  which  demands 
taxes  from  the  people  must  be  able  to  show 
due  authority  from  the  state  to  make  the 
demand. 

Cooley,  Taxn.  2d  ed.  243,  324. 

The  power  to  impose  taxes  cannot  be  dele- 
gated to  administrative  or  ministerial  offi- 
cers. 

Cooley,  Taxn.  2d  ed.  61-66. 

It  is  the  settled  custom  and  law  of  this 
state,  and  has  been  so  for  more  than  one 
hundred  years,  to  allow  the  communities  of 


the  state  to  determine  the  character  of  their 
local  improvements,  the  amount  to  be  ex- 
pended thereon,  and  to  lay  a  tax  upon  the 
ratable  estate  of  the  inhabitants  thereof,  to 
raise  the  amount  of  money  needed  therefor. 

The  system  of  local  taxation  under  com- 
pulsion of  the  legislature,  adopted  in  a  few 
of  the  states,  has  not  been  put  in  force  here. 

Cooley,  Taxn.  1st  ed.  494,  495. 

This  special  act  as  a  law  of  taxation  does 
not  comply  with  the  custom  and  law  of  this 
state,  and  therefore  is  not  a  "due  process  of 
law,"  and  is  null  and  void. 

Weimer  v.  Bunhury,  30  Mich.  202;  David- 
son V.  "Sew  Orleans,  96  U.  S.  102,  24  L.  ed. 
618. 

Said  act  does  not  accord  equal  rights  to 
the  citizens  of  said  Glastonbury,  because  by 
the  settled  custom  and  law  of  this  state 
communities  are  entitled  to  vote  their  own 


municipal  purposes.  Helena  Consol.  Water  Co. 
T.  Steele,  20  Mont.  1,  37  L.  R.  A.  412,  49  Pac. 
3S2.  The  opinion  recognizes  the  distinction 
between  private  and  public  duties,  and 
boldB  that  the  purchase  of  a  water  plant 
relates  to  the  private,  as  distinguished 
from  the  public  or  governmental,  functions  of 
the  municipality. 

llie  legislature  cannot  deprive  the  city  coun- 
cil or  other  legislative  body  of  all  discretion 
with  respect  to  a  local  Improvement  within 
the  limits  of  a  city,  when  by  the  charter  the 
matter  of  such  Improvements  Is  confined  to  the 
Judgment  and  discretion  of  that  local  body. 
People  V.  Lynch,  51  Cal.  15,  21  Am.  Rep.  677. 
This  decision  rests  upon  the  following  reason- 
ing :  The  provision  of  the  Constitution  requir- 
ing the  legislature  to  provide  for  the  organiza- 
tion of  cities  and  incorporated  villages,  and 
the  'Drovislon  that  each  town  or  city  and  In- 
corporated village  shall  make  provision  for  the 
sapport  of  Its  own  officers,  subject  to  such  re- 
strictions and  regulations  as  the  legislature 
may  prescribe,  contemplate  cities  and  villages 
having  the  essential  features  of  American  cities 
and  villages.  The  very  Idea  of  an  American 
city  or  village  Involves  the  Idea  of  local  self- 
government,  of  local  officers  selected  by  the 
Inhabitants  and  reflecting  the  wants  and  wishes 
of  the  Inhabitants,  and  that  such  officers  shall 
exercise  their  own  Judgment  in  respect  to  the 
internal  affairs  committed  to  their  charge  by 
the  laws  of  their  creation.  The  case  substan- 
tially follows  the  reasoning  of  People  ex  rel. 
Park  Comrs.  v.  Detroit,  28  Mich.  228,  16  Am. 
Rep.  202. 

The  opinion  says  with  reference  to  Slnton  v. 
Ash  bury.  41  Cal.  530.  infra,  that  It  seems  to  have 
been  conceded  by  counsel  in  that  case  that  the 
legislature  had  power  by  special  act  to  direct 
and  control  the  disposition  of  the  funds  or 
property  of  a  municipal  corporation  for  a  muni- 
cipal purpose. 

With  reference  to  People  <w  rel.  Bland Ing  v. 
Burr.  13  Cal.  843,  infra.  It  says  :  "The  court  does 
not  seem  to  have  addressed  Itself  to  the  broader 
question  which  has  now  been  considered,  and 
which  may  be  stated  thus :  Do  the  constitution- 
4il  provisions  which  require  the  establishment  of 
citien  and  Incorporated  villages,  construed  In 
the  light  of  the  history  of  such  municipalities 
and  the  traditions  of  our  people,  restrict  tho 
general  powers  of  the  state  legislature  so  that 
they  can  neither  compel  a  city  to  create  a  debt 
or  levy  a  tax  for  a  particular  city  purpose,  nor 
directly  intervene  to  levy  an  assessment  on  the 
property  of  the  whole  body,  or  a  portion  of  the 
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citizens,  for  a  particular  municipal  improve- 
ment ?" 

It  also  points  out  that  the  broader  ques- 
tion above  quoted  was  not  considered  in  Gull- 
ford  V.  Chenango  County  Supers.  13  N.  Y. 
143  ;  but  that  the  court  In  that  case  merely  held 
that  none  of  the  constitutional  provisions  re- 
lied on  by  counsel  were  violated  by  the  act  In 
question. 

The  six  cases  next  cited  do  not  trench  upon 
the  principle  of  local  self-government,  since 
they  proceed  on  the  theory  that  the  matters 
involved  pertain  to  the  public  side  of  the  muni- 
cipality, in  respect  to  which  it  is  a  mere  agency 
of  government  for  the  state. 

The  legislature,  having  determined  that  the 
Intersection  of  two  railways  with  a  highway 
In  a  city  at  grade  Is  a  nuisance  dangerous  to 
life,  in  the  absence  of  action  on  the  part  either 
of  the  city  or  the  railroads,  may  compel  them 
severally  to  become  the  owners  of  the  right 
to  lay  out  new  highways  and  new  railways 
over  such  land  and  in  such  manner  as  will  sep- 
arate the  grade  of  the  railways  from  that  of 
the  highways;  may  compel  them  to  use  the 
right  for  the  accomplishment  of  the  desired 
end ;  and  may  determine  that  the  expense  shall 
be  paid  by  either  corporation  alone,  or  In  part 
by  both.  Woodruff  v.  Catlln,  54  Conn.  277,  6 
Atl.  849. 

Pumphrey  v.  Baltimore.  47  Md.  145.  28  Am. 
Rep.  446.  while  admitting  that  the  power  of 
the  legislature  over  municipal  corporations  is 
not  absolute  or  unlimited,  upholds  the  constitu- 
tionality of  a  mandatory  act  requiring  a  city 
to  take  charge  of  and  maintain  as  a  public 
highway  a  certain  bridge  within  the  city.  The 
opinion  says  that  the  duty  Is  one  falling  within 
the  ordinary  functions  of  municipal  govern- 
ment. 

People  ex  rel.  McLean  v.  Flagg,  46  N.  Y.  401, 
upholds  the  constitutionality  of  an  act  which 
required  a  town  to  Issue  bonds  and  use  the 
proceeds  In  the  improvement  of  highways.  This 
decision  was  put  upon  the  ground  that  the  mat- 
ter related  to  a  public  duty,  and  the  court  says 
If  the  object  of  the  expenditure  were  private, 
or  if  the  money  to  be  raised  were  directed  to 
be  paid  to  a  private  corporation  authorized  to 
use  the  Improvements  for  private  gain,  the 
question  would  be  different. 

The  legislature  has  power  to  require  a  city 
without  Its  consent  to  Incur  a  debt  for  the  ac- 
quisition of  public  bridges  and  ferries.  Simon 
V.  Northrup,  27  Or.  487,  30  L.  R.  A.  171,  40 
Pac.  560.  The  opinion  refers  to  People  ex  rel. 
Park  Comrs.  v.  Detroit,  28  Mich.  228,  15  Am. 
Rep.  202,  and  other  cases  of  that  kind,  and  says 
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taxes  far  local  improvements,  determine  the 
amount  of  those  taxes,  and  how  the  money 
shall  be  expended. 

Pollock  V.  Farmers'  Loan  d  T.  Co,  167  U. 
S.  564,  39  L,  ed.  809,  15  Sup.  Ct.  Rep.  673; 
M'Culloch  V.  Maryland,  4  Wheat.  428,  4  L. 
ed.  606. 

The  act  compels  the  citizens  of  Glaston- 
bury to  pay  for  the  construction  and  main- 
tenance of  a  highway  and  bridges  that  are 
wholly  outside  of  the  limits  of  that  town. 

Manifest  injustice  found  in  a  legislative 
act  can  be  corrected. 

Washington  Avenue,  69  Pa.  352,  8  Am. 
Rep.  255;  Hammeti  v.  Philadelphia,  65  Pa. 
155,  3  Am.  Rep.  615;  People  ex  rel.  Park 
Gomrs,  v.  Detroit,  28  Mich.  228,  15  Am.  Rep. 
202;  People  ex  rel.  McCagg  v.  Chicago,  61 
111.  17,  2  Am.  Rep.  278;  Lovingaton  v.  Wider, 
63  111.  302;  People  ew  rel  Wider  v.  Canty, 


55  111.  33;  Wider  v.  East  8t.  Lows,  55  HL 
133;  Gage  v.  Ch^aham,  57  III.  144;  East  Bt^ 
Louis  V.  Witts,  59  111.  155;  Marshall  t.  SUU^ 
man,  61  111.  218;  Cairo  d  8t.  L.  tL  Co,  v. 
Sparta,  77  111.  505;  Barnes  v.  Laoon,  84  111. 
461. 

A  statute  empowering  the  authorities  of  a 
city  to  construct  sidewalks  and  make  local 
assessments  on  the  property  fronting  the 
same,  "for  so  much  of  the  expense  thereof  as 
they  shall  deem  just  and  equitable,"  is  un- 
constitutional in  that  there  is  no  fixed,  cer- 
tain, and  legal  standard  of  assessment. 

Barnes  v.  Dyer,  56  Vt.  469;  Providence 
Bank  v.  Billings,  4  Pet  562,  7  L.  ed.  956; 
People  ex  rel,  Oriffin  v.  Brooklyn,  4  X.  T. 
426,  55  Am.  Dec.  266;  Allen  v.  Drew,  44  Vt 
174. 

The  Connecticut  river  at  the  place  where 
the  highway  and  bridge  referred  to  in  these 


that  they  hold,  and  perhaps  properly,  that  a 
municipal  corporation  cannot  be  burdened  with 
a  debt  without  its  consent  for  a  matter  of  local, 
as  distinguished  from  state,  concern.  It  says, 
however,  that  It  Is  substantially  agreed  that 
when  the  debt  or  liability  Is  to  be  Incurred  in 
the  discharge  of  some  duty  which  is  imposed 
upon  the  municipality  exclusively  for  public 
purposes,  and  in  the  performance  of  which  the 
general  public,  as  distinguished  from  the  in- 
habitants of  the  particular  municipality,  have 
an  interest,  it  is  within  the  power  of  the  legis- 
lature to  compel  it  to  perform  such  duty  and 
incur  a  debt  therefor.  It  further  held  that  the 
bridges  and  ferries  referred  to  in  the  act,  when 
acquired,  would  belong  to  the  city  in  its  pub- 
lic or  governmental  character,  and  that  in  ac- 
quiring them  it  but  discharged  a  public  or  state 
duty  which  it  was  entirely  proper  for  the  legis- 
lature to  Impose  upon  it. 

Kimball  v.  Mobile  County,  8  Woods,  555,  Fed. 
Cas.  No.  7,774,  upholds  the  power  of  the 
legislature  to  compel  a  county  against  Its  will 
to  levy  and  collect  a  tax  for  the  improvement 
of  a  river  or  harbor  within  the  county  limits, 
and  in  which  the  county  is  vitally  interested, 
although  other  counties,  and  the  state  at  lai'ge, 
may  also  derive  benefit  from  the  improvement. 
The  court  says  it  may  be  conceded  that  the 
legislature  has  no  power  against  the  will  of 
a  municipal  corporation,  to  compel  it  to  con- 
tract debts  for  local  purposes  In  which  the 
state  has  no  concern. 

Prince  v.  Crocker,  166  Mass.  847,  82  L.  R.  A. 
610.  44  N.  E.  446,  held  that  as  to  roads  of  all 
kinds,  and  bridges  and  sewers,  the  legislature  may 
prescribe  what  shall  be  done,  and  require  cities 
and  towns  to  bear  the  expense  to  such  an  ex- 
tent and  In  such  proportion  as  it  may  deter- 
mine. 

So,  also,  the  principal  case  upheld  a  statute 
which  erected  several  towns  into  a  district  for 
road  and  bridge  purposes,  and  compelled  the 
town  in  whose  behalf  the  action  was  brought 
to  contribute  to  the  cost  of  maintaining  a  high- 
way and  bridge  wholly  outside  of  its  territorial 
bounds.  The  United  States  Supreme  Court  in 
afllrming  that  decision  in  Williams  v.  Eggleston, 
170  U.  S.  304,  42  L,  ed.  J047,  18  Sup.  Ct.  Rep. 
617,  held  that  neither  the  constitutional  guar- 
anty of  equal  protection,  nor  that  of  due  pro- 
cess of  law,  was  violated  by  the  statute. 

The  four  cases  next  cited,  however,  seem  to 
rest  upon  the  theory  that  the  legislature's 
power  of  taxation  and  apportionment  is  ab- 
solute, and  therefore  in  effect  deny  the  right 
of  local  self-government  in  respect  to  taxation 
for  municipal  purposes. 
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Thomas  v.  Leiand,  24  Wend.  65.  upholds 
the  constitutionality  of  a  statute  levying  a  tax 
upon  the  owners  of  real  estate  In  a  city  to 
pay  the  extraordinary  expense  of  the  termina- 
tion of  a  canal  at  the  city,  instead  of  at  the 
place  originally  contemplated.  The  decision  is 
upon  the  ground  that  the  statute  was  an  exer- 
cise of  the  taxing  power,  and  therefore  not 
obnoxious  to  the  objection  that  it  took  the  in- 
dividual taxpayers'  property  without  compensa- 
tion. In  this  case  several  private  Individuals 
had  previously  entered  into  a  bond  to  pay  the 
extra  expense,  and  the  statute  operated  to  re- 
lieve' them,  bat  the  court  held  that  that  fact 
did  not  affect  the  question. 

Gordon  v.  Cornes,  47  N.  Y.  608,  upheld  the 
constitutionality  of  an  act  which  empowered 
the  trustees  of  a  village  to  raise  money  for  a  i 
state  normal  school.  It  was  urged  that  the  la-  I 
stitution  for  which  the  money  was  to  be  raised 
was  not  a  local  one.  but  was  for  the  equal  bene- 
fit of  the  whole  state,  and  that  the  assessmoit 
ought  to  be  imposed  with  equality  upon  all 
the  property  within  the  state.  The  court  said, 
however,  that  the  power  of  apportionment  was 
included  in  the  power  to  impose  taxes  vested 
in  the  legislature,  and  in  the  absence  of  any 
constitutional  restraint  the  exercise  of  it  could 
not  be  reviewed  by  the  courts. 

People  ew  rel  New  York  ft  H.  R.  Co.  t. 
Havemeyer,  47  How.  Pr.  404,  upheld  the  con- 
stitutionality of  an  act  which  imposed  upon  the 
city  a  portion  of  the  cost  of  the  work  of 
changing  the  mode  of  construction  of  railroad 
tracks  In  a  city  street,  and  directed  that  when 
the  expenditure  had  been  made  the  comptrol- 
ler of  the  city  should  draw  his  warrant  upon 
the  treasury  for  the  city's  proportion  of  the 
cost,  and  that  the  amount  thereof  should  be 
raised  by  taxation.  The  court  said  that  even 
if  the  tax  were  to  be  deemed  for  the  benefit  of 
the  railroad  company  the  act  would  not,  there- 
fore, be  unconstitutional,  since  there  was  no 
such  limitation  ui>on  the  taxing  power  of  the 
legislature. 

Ihe  legislature  has  power  to  appoint  com- 
missioners to  build  a  free  bridge  over  a  river 
within  the  city,  to  create  a  loan  for  the  par- 
pose,  and  to  require  the  municipal  authorities 
of  the  city  to  provide  for  the  payment  of  the 
loan.  Philadelphia  v.  Field,  58  Pa.  320.  The 
statute  in  question  seems  to  be  referred  to  the 
taxing  power  of  the  legislature. 

Erie  V.  Erie  Canal  Co.  59  Pa.  174,  while  de- 
nying the  power  of  the  legislature  to  compel 
a  quasi-public  corporation,  like  a  canal  com- 
pany, to  rebuild  and  repair  bridges*  over  its 
canals,  held  that  It  might  compel  a  municipal 
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acts  croes  it  is  a  navigable  river,  and  is  not 
located  within  the  limits  of  the  town.  A 
bridge  spanning  that  river  would  be  a  struc- 
ture for  the  benefit  of  the  general  public,  and 
being  such  a  public  work,  the  expense  of 
construction  cannot  legally  be  put  on  the 
towns  named  in  these  acts,  but  the  expense 
should  be  l^rne  by  the  state. 

Adams  ▼.  Pease,  2  Conn.  481 ;  Middletoton 
T.  Sage,  8  Conn.  221 ;  Chapman  ▼.  Kimball, 
9  Conn.  38,  21  Am.  Dec.  707. 

Messrs.  Ii«wls  Sperry,  George  P.  Me- 
Lean,  and  Austin  Braiiiardy  for  appel- 
lees: 

The  general  assembly  has  the  power  to  es- 
tablish a  bridge  or  highway  district,  and 
place  the  burden  of  the  construction  and 
maintenance  of  a  highway  or  bridge  upon 
the  towns  or  localities  included  in  said  dis- 
trict. 


Free  highways  and  bridges  are  constructed 
and  maintained  for  the  benefit  of  the  public. 
It  is  impossible  to  apportion  the  expense 
equally  among  the  individuals  that  may  use 
them.  Whether  the  state,  or  Hartford  coun- 
ty, or  the  five  towns,  or  one  town,  is  com- 
pelled to  pay  for  the  bridge  and  causeways 
in  question,  is  unimportant. 

Qranhy  v.  Thurston,  23  Conn.  416;  8ton- 
ington  v.  State,  31  Conn.  214;  Ahendroth  v. 
Oreenwich,  29  Conn.  362;  Webster  v.  Ear- 
winton,  32  Conn.  131;  State  ex  rel,  Coe  v» 
Fyler,  48  Conn.  158;  Turney  v.  Bridgeport y 
55  Conn.  414,  12  Atl.  520;  Dailey  v.  'New 
Haven,  60  Conn.  320,  14  L.  R.  A.  69,  22  Atl. 
945;  Chidsey  \. 'Canton,  17  Conn.  478;  Moyjo- 
er  V.  Leicester,  9  Mass.  247,  6  Am.  Dec.  63; 
Reed  v.  Belfast,  20  Me.  246;  Burn,  Justice- 
of  the  Peace,  164. 

The  power  of  the  .general  assembly  to  es- 


corporation    to   construct   and   keep   in    repair 
bridges  within  its  bounds. 

It  would  seem  that  the  decisions  In  the  latter 
two  cases  might  be  upheld  without  denying 
the  right  of  self-government  in  respect  to  taxa- 
tion for  purely  local  purposes,  since  the  mat- 
ters Involved  are  of  public  concern,  and  there- 
fore In  any  event  within  the  control  of  the 
legislature :  but  the  opinions  evidently  pro- 
ceed upon  the  theory  of  unlimited  control  In 
the  legislature  without  any  distinction  between 
public  and  private  nuittera 

c  Compelling  payment  of  non^legal   demands. 

It  has  been  frequently  held  that  the  legisla- 
tore  may  require  a  municipality  to  pay  a  claim 
which  Is  Just  and  equitable,  but  not  legally  en- 
forceable. 

Thus :  It  Is  competent  for  the  legislature  to 
impose  upon  a  city  the  payment  of  claims  Just 
in  themselves,  for  which  an  equivalent  has  been 
received,  but  which,  from  some  Irregularity  or 
omission  in  the  proceedings  creating  them, 
caumot  be  enforced  at  law.  New  Orleans  v. 
Clark,  95  U.  S.  644,  24  L.  ed.  521.  The  opin- 
ion says:  "The  power  of  taxation  which  the 
legislature  of  a  state  possesses  may  be  exer- 
cised to  any  extent  upon  property  within  its 
jurisdiction,  except  as  specially  restrained  by 
its  own  or  the  Federal  Constitution ;  and  its 
power  of  appropriation  of  the  moneys  raised  Is 
equally  unlimited.  It  may  appropriate  them 
for  any  purpose  which  it  may  regard  as  cal- 
enlated  to  promote  the  public  good.  .  .  . 
The  power  which  It  may  thus  exercise  over  the 
revenues  of  the  state  It  may  exercise  over  the 
revenues  of  a  city  for  any  purpose  connected 
with  its  present  or  past  condition,  except  as 
such  revenues  may,  by  the  law  creating  them, 
be  devoted  to  special  uses ;  and  In  Imposing  a 
tax  It  may  prescribe  the  municipal  purpose 
for  whicb  the  moneys  raised  shall  be  applied. 

.  .  .  In  directing,  therefore,  a  particular 
tax  by  such  corporation,  and  the  appropriation 
of  The  proceeds  to  some  special  municipal  pur- 
pose, the  legislature  only  exercises  a  power 
through  Its  subordinate  agent  which  It  could 
exercise  directly;  and  It  does  this  only  in  an- 
other way  when  It  directs  such  corporation  to 
assume  and  pay  a  particular  claim  not  legally 
b'nding  for  want  of  some  formality  In  Its 
creation,  but  for  which  the  corporation  has  re- 
ceived an  equivalent." 

Guthrie  Nat.  Bank  v.  Guthrie,  173  U.  8. 
528,  43  li.  ed.  796,  19  Sup.  Ct.  Rep.  513,  holds 
that  the  territorial  legislature  of  Oklahoma  has 
power  to  create  a  special  tribunal  for  bearing 
and  deciding  upon  claims  against  a  munici- 
pal corporation  which  had  no  legal  obligation, 
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but  which  the  legislature  thinks  had  sufficient 
equity  to  make  It  proper  to  provide  for  their 
Investigation  and  payment  when  found  proper. 
This  decision  rests  upon  the  same  ground  aa 
that  In  the  preceding  case.  The  opinion  says 
that  the  iegislf^ture  might  have  decided  the 
facts  for  Itself,  but,  Instead  of  that,  appointed" 
a  tribunal. 

The  legislature  may  require  the  payment  by 
a  municipal  corporation  of  claims  invalid  In 
the  forum  of  the  law,  but  equitable  and  Just  In 
themselves.  People  ew  rel.  Blandlng  v.  Burr, 
13  Cal.  343. 

The  act  Involved  In  that  case  provided  for 
the  issuance  of  bonds  to  the  holders  of  the 
claims,  and  directed  a  levy  of  an  annual  tax 
for  the  payment  of  Interest  and  the  creation 
of  a  sinking  fund.  The  opinion,  which  was  by 
Field,  J.,  held  that  the  direction  to  levy  the 
tax  was  a  legitimate  exercise  of  the  taxing- 
power  of  the  legislature. 

The  legislature  has  the  constitutional  power 
to  direct  and  control  the  affairs  and  property 
of  a  municipal  corporation  for  municipal  pur- 
posea  provided  It  does  not  Impair  the  obliga- 
tion of  contracts,  and  by  appropriate  legisla- 
tion may  so  control  Its  aifairs  as  ultimately  to- 
compel  it,  out  of  the  funds  in  Its  treasury,  or 
by  taxation  to  be  Imposed  for  the  purpose,  to- 
pay  a  demand,  when  properly  established,  which 
In  good  conscience  It  ought  to  pay,  even  though 
there  be  no  legal  liability  to  pay  It.  Slnton  v. 
Ashbury,  41  Cal.  525. 

The  legislature  may  compel  a  city  to  pay  a 
claim  equitably  due  to  a  contractor  on  account 
of  a  street  improvement,  although  it  was  not 
legally  enforceable.  Crelghton  v.  San  Francis- 
co City  &  County  Supera  42  Cal.  446. 

The  legislature  may.  In  strict  conformity 
with  Its  constitutional  powers  and  duties,  recog- 
'nize  a  moral  obligation  of  a  municipal  corpora- 
tion as  the  sole  basis  for  the  Imposition  of 
taxes.     Beals  v.  Amador  County,  35  Cal.  624. 

The  authority  of  these  California  cases  has 
been  weakened,  If  they  have  not  been  entirely 
overruled,  by  People  v.  Lynch,  51  Cal.  15, 
21  Am.  Rep.  677,  aupra,  II.  b. 

It  Is  within  the  power  of  the  legislature  to 
relieve  from  the  consequences  of  noncompliance- 
with  the  formalities  prescribed  by  a  city  char- 
ter In  respect  to  city  contracta  and  give  con- 
tractors their  equitable  right  to  compensation 
for  services  rendered  and  materials  furnished 
In  good  fai^h  for  the  public  benefit  under  a 
contract  In  respect  to  which  the  formalities  re- 
quired by  the  charter  have  not  been  observed. 
State  ew  rel.  Cleveland  v.  Jersey  City  Bd.  of  Fin- 
ance &  Taxation,  38  N.  J.  L.  259. 
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iabliih  a  bridge  district  without  regard  to 
inunicipal  or  political  subdivisioiiB,  and 
place  the  burden  of  the  construction  and 
maintenance  of  the  bridge  upon  such  district, 
in  such  proportions  and  in  such  manner  as 
the  general  assemUy  may  provide,  cannot  be 
questioned. 

Desty,  Taxn.  5th  ed.  276,  279,  285;  Luehr- 
man  v.  Shelby  County  Taxing  Dial,  2  Lea, 
425;  Bou)le9  v.  State,  37  Ohio  St.  35;  Shaw 
y.  Dennis,  10  111.  416;  Malchus  ▼.  District  of 
Highlands,  4  Bush,  547;  Shelby  County 
Judge  V.  Shelby  R.  Co.  5  Bush,  225;  People 
ex  rel.  McSpcdon  v.  Hau^a,  34  Barb.  69  ',PeO' 
pie  T.  Central  P.  R.  Co.  43  Cal.  398;  PeopU 
ecB  rel.  Griffin  v.  Brooklyn,  4  N.  Y.  419,  65 
Am.  Dec.  266;  Parker  v.  Challiss,  9  Kan. 
165. 

The  power  to  determine  what  shall  be  the 
taxing  district  for  any  particular  burden  is 


purely  a  l^gisiatiTe  power,  subject  to  be  eon- 
trolled  only  by  oonstitational  provisions. 

DestT,  Taxn.  276;  People  ex  rel,  Qriffin  t. 
Brooklyn,  4  X.  Y.  419,  55  Am.  Dec.  266; 
Shaw  T.  Dennis,  10  111.  416;  Convell  v.  C<m- 
nersville,  8  Ind.  358;  ChaUiss  v.  Parker,  II 
Kan.  394;  Bingham  d  Q.  Bridge  d  Tump, 
Corp.  y.  Norfolk  County,  6  Allen,  353;  Jfol- 
chus  ▼.  District  of  Highlands,  4  Bush,  547; 
Philadelphia  ▼.  Field,  58  Pa.  320;  Langhoms 
V.  Robinson,  20  GratL  661. 

The  legislature  judges  finally  and  ooncla- 
sively  upon  all  questions  of  policy,  as  upon 
all  questions  of  fact,  inyoWed  in  the  deter- 
mination of  a  taxing  district 

JAtehfield  ▼.  Vernon,  41  N.  Y.  133. 

Courts  are  without  power  to  interfere 
with  the  legislative  discretion,  however  er- 
roneous it  may  be. 

Scovill  T.  Cleveland,  1  Ohio  St.  138;  Gor- 


Municipal  corporations,  beio?  creatures  of 
the  legislative  power,  and  subordinate  parts  of 
the  iroTerDment  of  the  state,  are  subject  to  the 
leglslatire  will  to  the  extent  that  It  may  pro- 
vide for  the  appolDtmcDt  of  a  tribunal  for  the 
adjustment  of  claims  against  them  without  a 
jury  trial.     Ibtd. 

The  legislature  has  power  to  arrest  work 
^ne  upon  a  city  reservoir,  which  is  being  done 
partly  under  contract  and  partly  outside  of  the 
contract  without  legal  authority,  and  compel 
a  Bottlement,  and  may  also  declare  what  shall 
1>e  the  equitable  terms  of  the  settlement,  even 
to  the  extent  of  declaring  that  the  contractor 
shall  not  be  charged  with  overpayments  If  any 
such  have  been  made.     Jbid, 

State  ex  rel.  Hernandez  v.  Flanders,  24  La. 
Ann.  57,  upheld  the  validity  of  an  act  direct- 
ing a  city  to  include  in  its  funded  debt  all  regis- 
tered certificates  owned  by  bona  fide  purchasers. 
The  certificate  in  question  in  this  case  was 
originally  unauthorized  because  in  the  nature  of 
a  gratuity.  The  court  said :  "A  municipal  cor- 
poration is  created    for    a    political    purpose. 

.  .  .  It  Is  invested  with  subordinate  leg- 
islative powers,  to  be  exercised  for  local  pur- 
poses connected  with  the  public  good,  and  is 
subject    to     the     control     of    the    legislature. 

.  .  .  When  it  holds  specific  property  for 
municipal  purposes,  that  property  is  said  by 
aome  to  be  invested  with  the  security  of  pri- 
vate rights,  but  in  most  other  respects  the  state 
through  the  legislature  has  full  control." 

Guilford  V.  Chenango  County  Supers.  13  N. 
Y.  143,  upheld  the  constitutionality  of  an  act 
•directing  the  board  of  supervisors  to  assess  and 
collect  from  the  taxable  property  of  a  town  an 
amount  sufficient  to  pay  a  claim  which  was  un- 
enforceable at  law,  and  which  had  been  re- 
jected by  the  voters  of  the  town.  This  decision 
rests  upon  the  ground  that  the  act  was  an  ex- 
ercise of  the  taxing  power.  The  court  said : 
The  legislature  Is  not  confined  in  its  appropria- 
tion of  the  public  moneys,  or  the  sums  to  be 
raised  by  taxation,  in  favor  of  individuals,  to 
cases  in  which  a  legal  demand  exists  against  the 
state,  and  It  can  recognize  claims  founded 
in  equity  and  justice  in  the  largest  sense  of 
those  terms,  or  In  gratitude  or  charity.  In- 
-dependently  of  express  constitutional  restric- 
tions, it  can  make  appropriations  of  money 
whenever  the  public  well-being  requires  or  will 
•be  promoted  by  it,  and  it  is  the  judge  of  what 
Is  for  the  public  good.  It  can,  moreover,  under 
the  power  to  levy  taxes,  apportion  the  public 
burden  among  all  the  taxpaylng  citizens  of  the 
state,  or  among  those  of  a  particular  section 
•or  political  division.  It  is  well  settled  that  the 
authority  to  raise  money  by  the  exercise  of  the 
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taxing  power  is  not  in  conflict  with  the  coa- 
stltutional  provisions  protecting  private  prop- 
erty from  seizure. 

The  legislature  may  authorize  the  levy  of  t 
tax  to  pay  a  sewer  contractor  an  addition 
to  the  contract  price,  which  the  corporation 
was  forbidden  by  its  charter  to  pay.  Brewster 
V.  Syracuse,  10  N.  Y,  116. 

Municipal  corporations  are  the  creatures  of 
the  state,  and  exist  and  act  in  subordination  to 
Its  sovereign  power.  The  legislature  may  de- 
termine what  moneys  they  may  raise  and  ex- 
pend, and  what  taxation  for  municipal  purposes 
may  be  imposed :  and  It  does  not  exceed  its  con- 
stitutional authority  when  it  compels  a  muni- 
cipai  corporation  to  pay  a  debt  which  has  boom 
meritorious  basis  to  rest  on.  New  York  v. 
Tenth  Nat.  Bank,  111  N.Y.  448,  18  N.  K. 
618. 

In  this  case  an  act  requiring  the  comptroller 
of  the  city  of  New  York  to  pay  back  to  va- 
rious banks  moneys  which  had  l)een  advanced 
by  them  for  the  use  of  any  of  the  departments 
or  commissioners  of  the  city  or  county  was  held 
to  be  a  valid  exercise  of  legislative  power,  al- 
though the  advances  in  question  were  unauthor- 
ized, and  part  of  them  were  misappropriated 
by  conspirators,  some  of  whom  were  directors 
of  the  bank. 

The  legislature  has  power  to  provide  tot 
the  issuance  of  bonds  by  a  municipality  to  pay 
an  assessment  against  the  town  for  its  share 
of  the  cost  of  the  construction  of  a  highway, 
notwithstanding  that  the  act  providing  for  the 
construction  of  the  highway  and  the  asse^ 
ment  of  a  portion  of  the  expense  against  the 
town  was  unconstitutional,  the  highway  hav- 
ing  been  laid  out  in  the  meantime.  Knapp  r. 
Newtown,  1  Hun,  268. 

Hoagland  v.  Sacramento,  62  Cal.  142.  while 
admitting  the  power  of  the  legislature  to  fur- 
nish a  remedy  or  remove  an  impediment  pre- 
venting the  enforcement  of  a  legal  or  equitable 
right  or  duty  already  existing,  denied  its  right 
to  compel  a  city  to  pay  a  claim  which  It  was 
under  no  legal  or  moral  obligation  to  pay.  The 
distinction  is  l>etween  recognizing  an  existing 
claim  which  has  a  moral  basis  but  is  not  legally 
enforceable,  and  creating  a  daim  previously 
nonexistent. 

So,  also,  the  opinion  in  Guthrie  Nat.  Bank  v. 
Guthrie,  173  U.  S.  528,  43  L.  ed.  706,  19  Sup. 
Ct  Rep.  513,  sttpra,  said :  "It  is  not  necessary 
to  say  in  this  case  that  the  legislature  bad  the 
power  to  donate  the  funds  of  the  municipality 
for  purposes  of  charity  alone." 

The  legislature  may  require  a  municipal  coc^ 
poration  to  audit  and  allow  a  judgment  pre* 
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dou  T.  Cornea,  47  N.  Y.  611;  Allen  v.  Drew, 
44  Vt  187;  Alcorn  v.  Earner,  38  Miss.  652; 
Arheguat  v.  Louisville,  2  Bush,  271. 

The  power  of  apportionment  is  included  in 
the  power  to  impose  taxes,  and  is  vested  in 
the  legislature. 

Gordon  v.  Cornea,  47  N.  Y.  608. 

Making  and  improving  the  public  high- 
ways, and  the  impoeitlon  of  taxes,  are 
among  the  ordinary  subjects  of  legislation. 

People  eso  rel,  McLean  v.  Flagg,  46  N.  Y. 
406;  East  Portland  v.  Multnomah  County,  0 
Or.  62;  Nonoieh  t.  Hampshire  County 
Comra,  13  Pick.  62. 

The  power  of  the  general  assembly  to  form 
a  bridge  district  like  the  one  in  question,  and 
to  provide  for  the  issue  and  payment  of 
bonds  for  the  construction  of  a  public 
bridge,  is  in  no  way  limited  by  the  Federal 
or   the   state  Constitution.     The  l^slature 


is  the  sole  judge  of  benefits  and  assessments 
and  methods  of  payment. 

Desty,  Taxn.  280;  People  em  rel,  McLean 
V.  Flagg,  46  N.  Y.  406;  Williams  v.  Cam- 
mack,  27  Miss.  210,  61  Am.  Dec.  508;  Alcorn 
V.  Hamer,  38  Miss.  652;  Daily  v.  8wope,  47 
Miss.  367 ;  Slack  v.  Maysville  d  L,  R,  Co,  13 
B.  Mon.  28;  State  ex  rel.  Farren  v.  St, 
Louis,  62  Mo.  244;  Talbot  County  Comrs.  v. 
Queen  Anne  County  Comrs.  50  Md.  245; 
Thomas  v.  Leland,  24  Wend.  65;  Com.  v. 
Neicburyport,  103  Mass.  129;  Luehrman  v. 
Shelby  County  Tawing  Dist.  2  Lea,  425 ;  Peo^ 
pic  ex  rel.  Le  Roy  v.  Uurlbut,  24  Mich.  44, 
9  Am.  Rep.  103;  Baltimore  v.  Slate  ex  rel. 
Board  of  Police,  15  Md.  376,  74  Am.  Dec. 
572;  Mobile  County  v.  Kimball,  102  U.  S. 
706,  26  L.  ed.  243. 

Statutes  regulating  the  construction  and 
msintenaaee  of  highways  and  bridges  are  in 


Tfoosly  rendered  asalnst  It.  In  so  dolns  the 
I^f^islatnre  neither  attempts  to  create  nor  to 
adjudicate  in  respect  to  a  debt  sfralnst  the  cor- 
poration. People  ex  rel.  O'Donnell  v.  San  Fran- 
dsTO  City  k  County  Supers.  11  Cal.  206. 

Johnson  y.  San  Diego,  109  Cal.  468,  30  L.  R. 
A.  178,  42  Pac.  249,  held  that  the  legislature 
had  power  to  change  and  readjust  the  burden 
of  mnnJcipal  Indebtedness  after  the  division  of 
a  dty.  so  as  to  Impose  a  heavier  burden  of  In- 
debtedness upon  the  municipality  than  existed 
uider  the  act  of  separation.  The  opinion  does 
not  deny  that  In  respect  to  mere  local,  as  dis- 
tinguished from  public,  concerns  municipal  cor- 
porations are  entitled  to  the  same  protection 
as  a  private  corporation,  but  holds  that  the  ad- 
Jostnoent  of  the  Indebtedness  related  to  the 
political  and  governmental  affairs  of  the  muni- 
dpality. 

It  has  been  held,  however,  that — 

The  legislature  has  no  power  to  provide 
means  for  the  collection  of  a  void  obligation  of 
a  municipal  corporation.  Mosher  v.  Independ- 
ent School  Diet.  44  Iowa,  122. 

That  the  legislature  cannot  definitely  fix  the 
amount  due  to  persons  named  from  a  mnnicl- 
pal  corporation.  State  ex  rel.  Arick  v.  Hamp- 
ton, 13  Nev.  441.  This  decision  Is  put  upon 
the  ground  that  such  provision  Is  an  attempt 
on  the  part  ol  the  legislature  to  exercise  judi- 
cial power. 

State  ex  rel.  McCurdy  v.  Tappan.  29  Wis. 
664.  0  Am.  Rep.  622,  holds  that  an  act  which 
attempted  to  compel  a  municipality  to  pay  a 
claim  to  reimburse  the  treasurer  of  a  city  for 
the  amount  paid  by  him  as  a  bounty  to  a  volun- 
teer whom  be  supposed  was  credited  on  the 
<Iuota  of  the  city,  but  who  was  In  fact  credited 
<m  the  quota  of  the  town,  was  unconstitution- 
al. The  court  said  that  the  legislature  might 
authorize,  but  could  not  compel,  a  municipal- 
ity to  levy  taxes  for  public  purposes  not  Rtrict- 
ly  of  a  municipal  character,  but  from  which  the 
public  have  received  or  will  receive  some  direct 
advantage,  or  where  the  tax  is  to  be  expended 
In  paying  claims  founded  upon  natural  Justice 
and  equity,  or  upon  gratitude  for  public  serv- 
ices or  expenditures,  or  In  discharging  the  obli- 
gations of  charity  and  humanity. 

While  most  of  the  cases  that  uphold  the 
power  ot  the  legislature  to  compel  municipal 
oorporations  to  pay  claims  not  legally  enforce- 
able trace  It  to  the  power  of  taxation,  they  do 
sot  seem  to  limit  the  doctrine  to  cases  in  which 
the  legislation  has  taken  the  form  of  an 
exercise  of  the  power  of  taxation,  but  seem 
to  treat  the  Imposition  of  such  a  burden  as  in 
^Heet  an  exercise  of  the  taxing  power,  since 
48  li.  R.  A. 


taxation  Is  the  source  from  which  the  funds  to 
pay  the  claims  must  come.  The  statutes  In- 
volved In  Sinton  v.  Ashbury.  41  Cal.  525,  and 
Crelghton  v.  San  Francisco  City  ft  County  Su- 
pers. 42  Cal.  446,  directed  the  Issuance  of  war- 
rants to  be  paid  out  of  the  city  treasury. 

It  will  a*80  be  observed  that  the  Illinois  cases 
treated  the  power  to  create  a  debt  as  the  same 
thing  as  the  power  to  direct  the  levy  of  a  tax, 
for  the  purposes  of  the  constitutional  provi- 
sion that  the  corporate  authorities  may  be 
vested  with  power  to  assess  and  collect  taxes 
for  corporate  puriK>ses.  See  Wider  v.  East  St. 
Louis.  55  111.  135.  and  Gaddls  v.  Richland  Coun- 
ty. 92  III.  119,  8Hpra,  II.  a. 

In  People  ex  rel.  Baldwin  v.  Haws,  37  Barb. 
440,  however,  the  court  held  that  a  provision 
of  a  statute  for  the  appointment  of  arbitrators 
to  adjust  and  determine  the  damages  to  con- 
tractors from  the  Croton  Aqueduct  violated  || 
1  and  6  of  article  1  of  the  Constitution 
providing  that  no  person  shall  be  deprived 
of  life,  liberty,  or  property  without  due 
process  of  law.  The  court  said  that  Guilford 
V.  Cornell,  18  Barb.  615.  related,  not  to  the 
right  or  power  of  the  legislature  to  compel  an 
Individual  or  cori>oratIon  to  pay  a  debt  or 
claim,  but  to  the  power  of  the  legislature  to 
raise  money  by  tax  and  apply  such  money  when 
so  ralspd  to  the  payment  thereof.  It  said,  fur- 
ther, that  under  the  decisions  of  the  court 
made  in  that  and  other  cases  the  court  could 
not  hold  that  the  legislature  had  no  authority 
to  impose  a  tax  to  pay  any  claim,  or  to  pay  It 
out  of  the  state  treasury,  and  for  that  purpose 
to  impose  a  tax  upon  the  property  of  the  whole 
state  or  any  portion  of  it ;  but  that 
neither  that  case  nor  People  ex  rel.  Grif- 
fin V.  Brooklyn,  4  N.  Y.  419.  65  Am.  Dec.  266, 
warrants  the  opinion  that  the  legislature  has 
a  right  to  direct  a  municipal  corporation  to  pay 
a  claim  for  damages  for  breach  of  a  contract 
out  of  the  funds  or  property  of  such  corpora- 
tion without  a  submission  of  such  claim  to  a 
Judicial  tribunal. 

The  decision  In  the  preceding  case  was  reaf- 
firmed In  Baldwin  v.  New  York.  45  Barb.  359, 
Involving  the  same  statute.  The  opinion  of 
Ingraham,  Ch.  J.,  says :  "The  opinion  of 
Denlo,  Ch.  J.,  in  Darlington  v.  New  York.  28 
How.  Pr.  352,  contained  much  not  at  all  neces- 
sary to  the  decision  of  that  case,  and  the  un- 
limited power  claimed  in  that  opinion  for  the 
legislature  over  the  property  of  municipal  cor- 
porations should  be  authoritatively  declared  In 
a  case  which  would  make  It  binding  as  an  au- 
thority, before  It  is  adopted  as  law  removing, 
as   In  this  case,   all  the  protection  which  the 
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no  sense  contracts  with  the  town  affected. 
Towns  cannot  acquire  vested  rights  under 
such  laws,  and  the  power  of  the  legislature 
to  change  and  redistribute  these  public  bur- 
dens has  always  been  conceded. 

Scituate  v.  Weymouth,  108  Mass.  130; 
Brighton  v.  Wilkinson,  2  Allen,  27;  Carter 
V.  Cambridge  d  B.  Bridge  Proprs.  104  Mass. 
236;  Atty.  Gcti.  v.  Cambridge,  16  Gray,  247: 
AgoAvam  v.  Hampden  County,  130  Mass. 
630. 

The  respondent  town  is  "specially  bene- 
fited" by  the  highway  and  bridge  in  ques- 
tion. 

The  decision  of  a  court  of  competent  juris- 
diction is  Anal  and  conclusive  upon  the  par- 
ties and  as  to  the  title  claimed  under  it. 

Rose  V.  Eimely,  4  Cranch,  241,  2  L.  ed. 
608;  Oelston  v.  Hoyt,  3  Wheat.  315,  4  L.  ed. 
308:  Hopkins  v.  Lee,  6  Wheat.  113,  5  L.  ed. 


219;  Elliott  ▼.  Peirsol,  1  Pet  334,  7  L.  ed. 
1G7;  Holcomh  v.  Phelps,  16  Conn.  132; 
8,pratt  V.  Spratt,  4  Pet.  408,  7  L.  ed.  902 ;  I 
Van  Fleet,  Former  Adjudication,  603;  Aeft- 
ton  V.  Rochester,  133  N.  Y.  187,  30  N.  E.  965,. 
31  N.  £.  334. 

The  general  assembly  has  power  to  order 
a  locality  or  district  to  construct  and  main- 
tain a  public  bridge  or  highway,  and  the 
proportion  to  be  paid  by  each  municipality 
cannot  be  reviewed  by  the  courts. 

Cordon  v.  Comes,  47  N.  Y.  608. 

The  alleged  contract  between  the  state  of 
Connecticut  and  the  Berlin  Iron  Bridge 
Company  was  clearly  illegal  and  ultra  vires. 

The  commissioners  acting  for  the  state 
could  not  exceed  the  authority  of  the  act. 
An  agent  has  no  power  to  bind  his  princi- 
pal outside  the  scope  of  his  authority. 

Mechem,    Agency,    S    274;    Baltimore   ▼. 


Constitution  has  given  to  private  property  and 
to  a  trial  by  Jury  In  case  of  disputed  claims." 

These  cases  do  not  wholly  deny  the  power  of 
the  legislature  to  compel  municipal  corpora- 
tions to  pay  claims  not  legally  enforceable,  but 
teem  to  limit  the  doctrine  to  statutes  taking 
the  form  of  an  exercise  of  the  power  of  taxa- 
tion. 

But  when  the  case  of  Baldwin  v.  New  Torlc 
came  before  the  court  of  appeals,  Justice  Peck- 
ham.  In  the  prevailing  opinion  in  2  Keyes. 
887.  while  distinguishing  the  case  from  Guilford 
V.  Chenango  County  Supers.  13  N.  Y.  143,  and 
Brewster  v.  Syracuse,  19  N.  Y.  116,  questioned 
the  decisions  in  those  cases.  He  said  that 
when,  as  in  the  case  at  bar.  the  legislature  ad- 
mitted the  demand  to  be  unliquidated,  disputed, 
and  denied.  Its  adjudication  belonged  exdusive- 
ly  to  the  courts  established  under  the  Constitu- 
tion, and  that  when  the  legislature  assumed  to 
direct  an  arbitration  for  its  settlement,  and  or- 
dered the  award  to  be  paid,  it  violated  the  con- 
stitutional provisions  declaring  that  no  person 
shall  be  deprived  of  property  without  due  pro- 
cess of  law,  and  guaranteeing  the  right  of  trial 
by  Jury ;  expressing  his  opinion  that  both  of 
such  constitutional  provisions  apply  to  munici- 
pal corporations.  The  opinion  admits  that, 
when  the  legislature  orders  a  tax  to  be  levied 
for  the  payment  of  any  alleged  claim  against 
a  locality,  it  is  more  delicate,  and  practically 
more  difficult,  to  declare  It  void,  but  says  If  it 
appear  or  be  conceded  that  the  tax  Is  for  a 
claim  for  services  or  damages  disputed  and  de- 
nied by  the  corporation,  the  act  would  be  void 
as  In  violation  of  the  foregoing  constitutional 
provisions. 

Re  Jensen.  28  Misc.  878,  59  N.  Y.  Supp.  653, 
holds  unconstitutional  an  act  authorizing  any 
official  who  has  been  prosecuted  for  an  alleged 
crime  in  connection  with  his  official  duties,  and 
has  been  acquitted,  to  proceed  ew  parte  before 
the  supreme  court  for  an  allowance  of  a  claim 
for  reasonable  counsel  fees  and  expenses  in- 
curred by  him  In  the  prosecution,  and  compel- 
ling the  city  to  include  the  amount  so  allowed  In 
Its  tax  levy.  The  decision  Is  put  upon  the 
ground  that  the  act  violates  the  constitu- 
tional provision  against  taking  property  with- 
out due  process  of  law ;  the  court  holding  that 
the  term  "person,"  In  the  constitutional  provi- 
sion, relates  to  municipal  corporations  in  their 
private  capacity. 

d.  Validating  defective  obligations. 

The  legislatures  have  frequently  undertaken 
to  impose  burdens  on  municipalities  by  valldat- 
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lag  contracts  or  obligations  which  without  legis- 
lalve  aid  would  be  unenforceable. 

The  power  to  do  this  has  been  npbeld  where 
the  invalidity  arose  from  some  irregularity. 

Thus:  The  legislature  may  cure  irrcfirularl- 
tles  in  an  election  on  a  proposition  for  a  muni- 
cipal subscription  to  railroad  stock.  St.  Joseph 
Twp.  V.  Rogers,  16  Wall.  644,  21  L.  ©d.  328. 

Th«  legislature  may  ratify  a  fraudulent  or 
irregular  issue  of  bonds  by  a  munlcipalltT. 
where  they  were  issued  to  redeem  an  outstand- 
ing valid  indebtedness  of  the  municipality. 
Black  V.  Cohn,  52  Ga.  621. 

Gardner  v.  Haney,  86  Ind.  17.  upholds  the 
validity  of  an  act  validating  bonds  of  incorpo- 
rated towns  which  were  void  for  Irregularities 
in  the  conduct  of  the  election  on  the  proposi- 
tion to  issue  them. 

The  legislature  may  cure  Irregularities  la 
the  execution  of  the  power  conferred  open  a 
municipal  corporation  to  take  stock  in  a  rail- 
road. People  ex  rel.  Albany  &  S.  R.  Co.  v. 
Mitchell,  35  N.  Y.  551. 

Tifft  V.  Buffalo,  82  N.  Y.  204,  holds  that  the 
legislature  has  power  to  adopt  and  legalise  the 
acts  of  a  municipality  invalid  because  of  Irregu- 
larities merely  in  the  mode  of  procedure,  when 
there  was  municipal  Jurisdiction  of  the  subject- 
matter.  The  statute  involved  in  that  caas 
cured  irregularities  in  proceedings  for  the  re- 
pair of  a  city  street.  The  opinion  says :  It  is 
not  meant  to  assert  that  the  legislature  may  by 
a  retrospective  statute  validate  a  municipal 
action  that  trenches  upon  vested  rights  or  af- 
fects substantial  equities,  but  to  declare  that 
where  there  was  municipal  Jurisdiction  of  the 
subject-matter,  and  the  defects  In  the  exercise 
of  it  are  Irregularities  In  the  mode  of  procedure, 
it  Is  within  the  legislative  discretion  to  adopt 
and  confirm  the  result  of  the  Informal  act,  or 
send  back  the  matter  to  the  municipality,  with 
power  to  begin  again  and  go  forward  In  the 
mode  prescribed  by  the  original  authority. 

The  legislature  may  by  a  retrospective  stat- 
ute validate  an  Irregular  or  defective  execution 
of  a  power  by  the  authorities  of  a  municipal 
corporation  acting  under  a  former  statote, 
where  no  contract  Is  Impaired  and  the  rights  of 
third  persons  are  not  injuriously  affected. 
Here  the  ratification  was  of  municipal  bonds  le- 
sued  in  payment  of  a  subscription  to  railroad 
stock.  Belo  V.  Forsythe  County  Comrs.  76  N. 
C.  489. 

But  the  courts  have  gone  still  further,  and 
upheld  acts  validating  contracts  or  obligations 
which  were  void  for  want  of  authority.  Thuir; 
Bass  V.  Columbus,  SO  Ga.  845.  holds  that  !t  is 
within  the  power  of  the  legislature  to  validate 
a  subscription  to  railrosd  stock  and  the  Isao- 
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Eichhaeh,  18  Md.  282;  United  States  v.  D<h 
kfrty,  27  Fed,  Rep.  730;  Hotrfcitw  v.  United 
States,  Ott  U.  S.  680,  24  L.  ed.  607 ;  White- 
side v.  United  States,  03  U.  S.  247,  23  L.  ed. 
882;  Molfat  v.  United  States,  112  U.  S.  24, 
28  U  ed.  023,  6  Sup.  Ct.  Rep.  10;  (Hhbons  v. 
United  States,  8  Wall.  269,  19  L.  ed.  453; 
Pilor  V.  United  States,  9  Wall.  45,  19  L.  ed. 
549;  Meehem,  Pub.  Off.  §  512;  Moorhead  v. 
Little  Miami  R.  Co.  17  Ohio,  353. 

If  the  bridge  company  had  a  contract  with 
the  state,  this  contract  cannot  be  taken  ad- 
vantage of  by  the  respondent  in  this  or  any 
other  proceeding. 

Changes  in  the  forms  of  action  and  modes 
of  proceeding  do  not  amount  to  an  impair- 
ment of  the  obligations  of  a  contract,  if  an 
adequate  and  efficacious  remedy  is  left. 

Sturges  v.  Crowninshield,  4  Wheat.  200,  4 
L.  ed.  540 ;  Cooley,  Ck)n8t.  Lim.  5th  ed.  349 ; 


Mason  v.  Haile,  12  Wheat  378,  6  L.  ed.  663; 
Bronson  v.  Kinzie,  1  How.  316,  11  L.  ed.  145 ; 
Von  Hoffman  ▼.  Quinoy,  4  Wall.  553,  «u6 
nom.  United  States  em  rel.  Ton  Hoffman  v. 
QxUnoy,  18  L.  ed.  409;  Drehman  v.  Stifle,  8 
Wall.  602,  19  L.  ed.  510;  Gunn  v.  Barry,  15 
Wall.  623,  21  L.  ed.  215;  Walker  v.  White- 
head, 16  Wall.  317,  21  L.  ed.  357;  Terry  v. 
Anderson,  95  U.  S.  633,  24  L.  ed.  366;  Ten- 
nessee y.  Sneed,  96  U.  S.  69,  24  L.  ed.  610; 
Louisiana  v.  Filshury,  105  XJ.  S.  301,  26  Tj. 
ed.  1098;  Munn  v.  Illinois,  94  U.  S.  132,  24 
L.  ed.  86;  Jackson  ex  dem.  Hart  v.  Lamp- 
hire,  3  Pet.  290,  7  L.  ed.  683;  Cooley,  Const. 
Lim.  443. 

The  state  may  by  public  act  interfere  with 
a  contract  entered  into  by  her  agents  with- 
out authority,  and  whether  void  or  valid,  if 
the  party  claiming  under  it  cancels  and  sur- 
renders it  to  the  state  for  a  valuable  and 


ance  of  bonds  to  pay  therefor  by  a  municipal- 
ity, although  they  were  previously  void. 

Grenada  County  Supers,  v.  Brogden,  112  U. 
9.  261,  sub  nom,  Grenada  County  Supers,  v. 
Brown.  28  L.  ed.  704.  6  Sop.  Ct.  Rep.  125.  up- 
holds  the  constitutionality  of  an  act  ratifying 
coanty  bonds  which  were  Issued  without  legis- 
lative authority,  but  at  a  time  when  such  au- 
thority might  have  been  conferred  by  the  legis- 
lature. 

Dows  V.  Elmwood,  84  Fed.  Rep.  114.  is  to 
the  same  effect.  The  court  In  the  latter  case 
aays :  **It  Is  clear  on  principle  as  well  as  upon 
the  anthorltles,  that  wherever  the  legislature 
has  power  to  authorize  the  different  municipal!- 
tlea  of  the  state  to  vote  and  Issue  bonds  under 
authority  of  an  act  of  the  legislature.  If  the 
people  vote  those  bonds  voluntarily,  and  the 
action  ol  the  electors  Is  afterwards  confirmed 
and  approved  by  the  legislature,  and  their  acts 
made  binding  upon  the  town  by  an  express  act 
ratifying  their  action,  it  stands  precisely  on 
the  same  footing*  as  though  there  had  been  an 
enabling  act  in  advance." 

The  legislature  may  legalize  an  Issue  of  scrip 
by  a  city  to  a  railroad  company  in  payment  of 
a  subscription  to  stock,  notwithstanding  that  the 
submission  of  the  question  to  the  people  was 
under  a  wrong  law.  Campbell  v.  Kenosha,  5 
Kail.  194,  18  L.  ed.  610. 

The  legislature  may  ratify  a  subscription  by 
a  municipal  corporation  to  the  stock  of  an  In- 
corporated company,  though  originally  unau- 
thorised. First  Municipality  v.  Orleans  Thea- 
ter Co.  2  Rob.  (La.)  209;  State  ew  rel.  Copes 
V.  Charleston,  10  Rich.  L.  491. 

The  legislature  has  power  to  ratify  bonds  Is- 
sued by  a  municipal  corporation  without  prece- 
dent authority,  for  the  purpose  of  securing  the 
location  of  a  county  seat  within  the  city,  and 
aiding  in  the  erection  of  neceRsary  county  build- 
ings. Schneck  v.  Jeffersonvllle,  162  Ind.  204, 
52  N.  B.  212. 

The  legislature  has  power  to  ratify  a  con- 
tract entered  Into  by  a  municipal  corporation 
for '  a  public  purpose,  which  is  ultra  vires. 
Brown  v.  New  York,  63  N.  Y.  239. 

Baker  v.  Seattle.  2  Wash.  576,  27  Pac.  462, 
upholds  an  act  validating  municipal  indebted- 
ness, where  the  Invalidity  resulted  from  the 
fact  that  the  Indebtedness  exceeded  the  amount 
aathorlzed  by  the  charter.  The  court  held  that 
the  case  fell  within  the  principle  that  where 
a  municipal  corporation  has  done  an  act  be- 
yond its  statutory  powers,  but  within  the  pow- 
ers which  it  was  competent  for  the  legislature 
to  have  conferred  upon  It,  the  act  may  be  vali- 
dated by  a  curative  statute. 

Morris  V.  SUtep  62  Tex.  728,  held  that  the 
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legislature  had  power  to  validate  a  municipal 
ordinance  which  was  passed  for  the  benefit  of 
a  contractor  but  did  not  conform  to  the  re- 
quirements of  the  charter. 

Article  9,  |  5,  of  the  Illinois  Constitution  of 
1849,  contained  a  provision  that  the  corporate 
authorities  of  countlea  townships,  school  dis- 
tricts, cities,  towns,  and  villages  might  be  In- 
vested with  power  to  assess  and  collect  taxes 
for  corporate  purposes.  As  already  shown, 
this  provision  was  construed  by  the  courts  to 
prohibit  the  legislature  from  creating  munici- 
pal Indebtedness  to  be  paid  by  taxation. 

It  was  held  In  Marshall  v.  SllUman.  61  111. 
218,  and  Wiley  v.  Stlliman.  62  111.  170.  that 
the  legislature  had  no  power  to  validate  a  vote 
on  a  proposition  as  to  a  municipal  subscrip- 
tion to  railroad  stock,  under  which  bonds  had 
been  issued,  where  such  vote  was  void  because 
the  municipality  had  already  exhausted  its 
power  by  previously  voting  a  subscription  to 
the  full  amount  of  the  statutory  limit.  These 
decisions  rest  upon  the  ground  that  the  act  at- 
tempts to  compel  a  municipal  corporation  to 
incur  a  debt  for  a  purely  local  municipal  pur- 
pose, in  violation  of  the  foregoing  constitution- 
al provision. 

A  similar  decision  was  made  upon  the  au- 
thority of  those  cases  by  Cairo  ft  St.  L.  R.  Co. 
V.  Sparta,  77  111.  505,  although  in  the  latter 
case  the  Invalidity  arose  from  a  departure  from 
the  statute,  in  the  proposition  submitted  to  the 
people,  in  resnect  to  the  tim^  the  proposed 
bonds  should  run.  The  opinion  admitted  that 
the  former  cases  were  stronger,  there  having 
been  no  color  of  authority  for  the  election  in- 
volved In  them,  and  a  mere  excess  of  power  in 
the  case  at  bar ;  but  the  court  thought  that  the 
same  principle  governed. 

The  same  principle  was  applied  by  Gaddls  v. 
Richland  County,  92  111.  119,  to  a  case  where 
the  election  was  called  and  ordered  by  unau- 
thorized persons. 

In  Cairo  ft  St.  L.  R.  Co.  v.  Sparta,  77  111. 
605,  supra,  a  writ  of  mandamus  was  sought  to 
compel  the  Issuance  of  the  bonds.  In  the  other 
three  cases  the  bonds  had  been  Issued. 

St.  Joseph  Twp.  V.  Rogers,  16  Wall.  644,  21  L. 
ed.  328,  Involved  an  act  passed  by  the  Illinois 
legislature  while  the  Constitution  of  1848  was 
in  force,  which  purported  to  validate  municipal 
elections  upon  propositions  respecting  subscrip- 
tion to  railroad  stock.  It  was  contended  that 
the  act  was  unconstitutional  as  creating  a  debt 
for  a  municipality,  but  the  court  said  that,  ac- 
cording to  the  repeated  decisions  of  the  su- 
preme court  of  Illinois  and  of  "this"  court,  de- 
fective subscriptions   of  the  kind   there  made 
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good  consideration,  and  expressly  waives  all 
rights  which  he  might  otherwise  have  had 
to  question  its  validity. 

The  act  is  left  to  operate  in  all  other  re- 
spects as  though  the  contract  had  never  ex- 
isted. 

Embury  v.  Conner,  3  N.  Y.  511,  53  Am. 
Dec.  325;  Detmold  v.  Drake,  46  N.  Y.  318; 
Cooley,  Const  Lim.  5th  ed.  197 ;  Wellington, 
Petitioner,  16  Pick.  87,  26  Am.  Dec.  631; 
Hingham  d  Q.  Bridge  d  Tump.  Corp.  v.  Nor- 
folk County,  6  Allen,  353;  Heytoard  v.  New 
York,  8  Barb.  486;  Re  Albany  Street,  11 
Wend.  149,  25  Am.  Dec.  618;  Sill  v.  Com- 
ing, 15  N.  Y.  297 ;  People  ex  rel.  Burrows  v. 
Orange  County  Supers.  17  N.  Y.  235;  Derby 
Tump.  Co.  v.  Parks.  10  Conn.  522,  27  Am. 
Dec.  700;  People  v.  Rensselaer  d  8.  R.  Co. 
15  Wend.  113.  30  Am.  Dec.  33;  Hartford 
Bridge  Co.  v.  Union  Fer¥y  Co.  29  CJonn.  210; 


Holden  v.  James,  11  Mass.  396,  6  Am.  Bep. 
174;  Adams  v.  Hou>e,  14  Mass.  340,  7  Am. 
Dec.  216;  Norwich  v.  Nonoieh  Count f 
Comrs.  13  Pick.  60. 

The  unconstitutional  law  must  operate  as 
far  as  it  can. 

Re  Middletown,  82  N.  Y.  196;  Ogden  v. 
Saunders,  12  Wheat.  213,  6  L.  ed.  606;  l^ 
ams  V.  Howe,  14  Mass.  340,  7  Am.  Dec.  216; 
Williafnson  v.  Carlton,  51  Me,  453 ;  Jones  v. 
Black,  49  Ala.  541 ;  Smith  v.  McCarthy,  55 
Pa.  359. 

Baldwin,  J.,  delivered  the  opinion  of  the 

court: 

The  provision  of  suitable  means  of  com- 
munication between  the  opposite  banks  of 
the  Connecticut  river  has  been,  from  early 
colonial  days,  a  frequent  subject  of  legifJsr 
tion   by  the   general    assembly.    Numerous 


"may  in  all  cases  be  ratified  where  the  legisla- 
ture could  have  orlglnaJIy  conferred  the  pow- 
er:" citing  a  number  of  earlier  Illinois 'cases, 
but  making  no  reference  to  those  above  re- 
ferred to,  although  they  had  been  decided  at 
the  time  the  opinion  in  this  case  was 
written.  The  bonds  in  question,  however,  were 
Issued  before  those  decisions,  and  the  court 
may  have  thought  that  the  earlier  decisions 
should  control. 

Anderson  v.  Santa  Anna,  116  U.  S.  364,  29 
L.  ed.  635,  6  Sup.  Ct.  Rep.  413,  involved  the 
same  act  as  that  involved  In  the  preceding 
case,  and  also  upheld  It.  The  court  ex- 
pressed its  opinion  that  at  the  time  the  bonds 
were  Issued  the  Illinois  decisions  sustained  such 
curative  acts,  and  that  the  bonds  could  not  be 
affected  by  the  change  of  opinion  evidenced  by 
the  later  decisions  above  referred  to.  The 
opinion,  however,  upon  the  assumption  that 
there  were  no  decisions  sustaining  such  acts 
when  the  bonds  were  Issued,  passes  independ- 
ently upon  the  power  of  the  legislature,  and 
upholds  the  act,  notwithstanding  an  objection 
based  on  the  constitutional  provision  already 
alluded  to.  upon  the  ground  that  such  an  act 
does  not  In  any  just  sense  Impose  a  debt  upon 
the  township  against  the  will  of  the  corporate 
authorities,  but  merely  gives  effect  to  the  pre- 
viously declared  will  of  the  electors. 

Bolles  V.  Brimfleld,  120  U.  S.  759,  30  L.  ed. 
786.  7  Sup.  Ct.  Rep.  736,  Is  to  the  same  effect 
as  the  preceding  case. 

The  same  court  in  Elmwood  Twp.  v.  Marcy, 
92  U.  S.  289.  23  L.  ed.  710,  had  held  that  an 
Illinois  statute  which  ratified  a  subscription 
made  pursuant  to  a  vote  at  an  election  held 
after  the  town  had  exhausted  its  power  to  sub- 
scribe was  unconstitutional,  but,  as  explained 
in  Anderson  v.  Santa  Anna,  116  U.  S.  364,  29 
L.  ed.  635,  6  Sup.  Ct.  Rep.  413,  the  court  in 
that  case  felt  bound  by  the  later  Illinois  deci- 
sions, and  did  not  intend  to  overrule  St.  Joseph 
Twp.  V.  Rogers,  16  Wall.  644,  21  L.  ed.  328, 
supra. 

It  will  be  observed  that  the  cases  heretofore 
cited,  which  have  upheld  acts  validating  muni- 
cipal subscriptions  to  the  stock  of  railroad  cor- 
porations, are  cases  In  which  the  consent  of  the 
municipality  had  been  given,  though  In  some 
cases  without  any  previous  authority. 

norton  V.  Thompson,  71  N.  Y.  513.  Involved 
an  act  which  attempted  to  validate  town  bonds 
Issued,  without  the  consent  of  the  town  Itsnlf 
or  Its  inhabitants,  by  town  commissioners 
(whom  the  court  held  not  to  be  town  ofBcers 
and  not  to  represent  the  town)  in  exchange  for 
the  stock  of  a  railroad. 

The  court  held  the  act  unconstitutional  upon 
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the  ground  that  it  had  been  already  decided 
(People  OP  rel  Dunkirk,  W.  ft  P.  R. Co.  v. Batch- 
ellor,  63  N.  T.  128, 13  Am.  Rep.  480,  ««pra)  that  a 
municipal  corporation  could  not  be  compelled 
without  its  consent  or  that  of  its  taxable  in- 
habitants to  become  a  stockholder  in  a  railway 
corporation,  or  to  incur  a  debt  in  its  behalf; 
and  that,  since  the  legislature  could  not  have 
originally  authorized  the  issuance  of  the  bonds 
without  such  consent.  It  could  not  ratify  bonds 
Issued  without  such  consent. 

Thompson  v.  Perrine,  103  tJ.  S.  806,  26  V. 
ed.  612,  however,  upheld  the  constltutI<Hiality 
of  the  act  Involved  In  the  preceding  case.  The 
opinion  reviews  the  New  York  cases  upon  the 
question  as  to  the  power  of  the  legislature  to 
require  a  municipal  corporation  without  the 
consent  of  the  people  to  aid,  by  a  subscription 
to  the  capital  stock,  in  the  construction  of  a 
railroad,  and  to  cure  by  retrospective  enact- 
ment defects  in  the  exercise  of  powers  granted 
to  municipal  corporations,  and  held  that  the 
question  could  not  be  considered  as  at  rest  in 
the  courts  of  that  state  so  as  to  oblige  the  Tnlt- 
ed  States  Supreme  Court  to  follow  the  decision 
In  Horton  v.  Thompson,  71  N.  Y.  513,  <«prs. 
The  court  also  takes  the  position  that  at  the 
time  the  act  in  question  wss  passed  (which  was 
before  the  decision  in  People  ew  rel,  Dunkirk. 
W.  A  P.  R.  Co.  V.  Batchellor,  53  N.  Y.  128.  IS 
Am.  Rep.  480)  "It  was  the  established  doctrfaie 
of  the  highest  court  of  New  York,  as  It  was  <rf 
this  court,  that  the  legislature,  unless  restrained 
by  the  organic  law  of  the  state,  could  au- 
thorize or  require  a  municipal  con>oratlon, 
with  or  without  the  consent  of  the  people,  to 
aid  by  a  subscription  of  capital  stock  in  the 
construction  of  the  raiload :  .  .  .  that  defects 
or  omissions,  upon  the  part  of  such  mnniciptl 
corporation  or  Its  officers,  in  the  execution  of 
the  power  conferred,  or  in  the  performance  of 
the  duty  imposed,  conid  be  cured  by  subsequent 
legislation, — certainly  where  the  corporation 
had  received  the  benefits  which  the  origloal 
subscription  was  designed  to  secure." 

As  already  shown  under  subd.  II.  b.  Mfprs. 
the  opinion  In  Duanesburgh  v.  Jenkins,  67  N. 
Y.  177,  questioned  the  correctness  of  the  deci- 
sion In  People  est  rel.  Dunkirk.  W.  it  P.  R.  (?o. 
V.  Batchellor.  53  N.  Y.  128,  13  Am.  Rep.  480. 
that  the  legislature  had  no  power  to  compel 
a  municipal  corporation  to  subscribe  for  rail- 
road stock,  but  the  decision  upon  the  facts  in- 
volved In  the  case  only  goes  to  the  extent  of 
upholding  the  constitutionality  of  an  act  ratify- 
ing bonds  Issued  by  a  commissioner  (whom  the 
court  treated  as  a  town  officer)  after  a  vote  by 
the  taxpayers,  a  question  having  arisen  as  to 
whether  the  requirements  of  the  original  stat- 
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ferries  have  been  set  up,  from  time  to  time, 
&t  different  points,  by  virtue  of  franchises, 
conferred  in  some  cases  upon  towns,  and  in 
others  upon  individuals;  and  several  toll 
bridges  have  been  erected  during  the  present 
century,  under  charters  granted  to  private 
corporations. 

One  of  these  bridges  took  the  place  of  an 
ancient  ferry  between  the  towns  of  Hartford 
and  East  Hartford,  in  which  each  town  had 
&  proprietary  interest.  The  bridge  company, 
by  a  voluntary  settlement,  paid  to  Hartford 
a  satisfactory  compensation  for  the  revoca- 
tion of  its  ferry  franchise,  but  declined  to 
recognize  any  claim  of  East  Hartford,  the 
original  grant  to  which,  by  its  express  terms, 
was  only  during  the  pleasure  of  the  general 
assembly,  and  had  been  repealed  without 
qualification.  Litigation  resulted,  and  this 
court  held  {East  Hartford  v.  Hartford  Brxdge 


Co,  17  Conn.  78)  that  no  rights  of  East 
Hartford  had  been  violated, — a  decision  aft- 
erwards affirmed,  upon  proceedings  in  error,, 
by  the  Supreme  Court  of  the  United  States. 
In  the  opinion  there  delivered,  it  was  held 
that  the  state,  on  the  one  hand,  and  the  towik 
of  East  Hartford,  on  the  other,  did  not  stand, 
with  reference  to  the  grant  and  repeal  of  the 
ferry  franchise,  in  the  attitude  of  parties  to- 
a  contract.  "The  legislature,"  it  was  de- 
clared, "was  acting  here  on  the  one  part, 
and  public  municipal  and  political  corpora- 
tions on  the  other.  They  were  acting,  too^ 
in  relation  to  a  public  object,  being  virtu- 
ally a  highway  across  the  river,  over  another 
highway  up  and  down  the  river.  From  thifr 
standing  and  relation  of  these  parties,  and 
from  the  subject-matter  of  their  action,  we 
think  that  the  doings  of  the  legislature  as 
to  this  ferry  must  be  considered  rather  as 


ate  In  respect  to  the  consents  and  proofs  there- 
of had  been  compiled  with.  The  decision  rests 
open  the  ground  that  even  under  the  doctrine 
laid  down  In  People  em  rel.  Dunkirk,  W.  &  P.  R. 
Co.  V.  Batchellor,  the  legislature  might  origin- 
ally have  BQbstltuted  the  commissioners*  con- 
sent for  that  of  the  taxpayers',  and  therefore 
mlsrht  do  so  by  a  retrospective  act, 

Williams  V.  Dnanesburgh,  66  N.  Y.  129,  de- 
cided by  the  court  of  appeals,  involved  the 
same  statute  and  made  substantially  the  same 
decision  as  Duanesburgh  v.  Jenkins,  57  N.-  T. 
177.  Three  of  the  five  Judges  who  sat  In  the 
case  rested  their  decision  on  the  ground  that 
the  legislature,  while  it  could  not  compel,  might 
anthorlze,  municipal  corporations  to  Issue  such 
bonds,  and  that  it  could  have  originally  dis- 
pensed with  the  consent  of  the  taxpayers  and 
authorized  the  municipal  authorities  to  issue 
the  bonds  without  the  consent  of  the  inhabit- 
ants. Two  of  the  judges  were  of  the  opinion, 
as  an  Independent  proposition,  that  the  case 
of  People  es  rel.  Dunkirk,  W.  &  P.  R.  Co.  v. 
Ratchellor,  53  N.  Y.  128,  13  Am.  Rep.  480.  had 
in  effect  overruled  the  prior  decisions  authoriz- 
ing municipal  corporations  to  subscribe  for  and 
hold  stock,  and  that,  therefore,  the  legislature 
tiad  no  power  to  pass  an  act  like  that  in  ques- 
tion, but  concurred  In  the  decision  upon  the 
Sround  that  the  court  was  bound  In  respect  to 
the  bonds  In  suit  by  the  decision  In  Duanes- 
burgh V.  Jenkins,  67  N.  Y.  177. 

Katzenberger  v.  Aberdeen,  121  U.  S.  172,  80 
L  ed.  911,  7  Sup.  Ct.  Rep.  947,  holds  that  the 
legislature  has  no  power,  after  the  adoption 
of  a  Constitution  making  the  consent  of  two 
thirds  of  the  voters  of  a  city  requisite  to  a  sub- 
Bcription  to  stock  of  a  railroad  company,  to 
ratify  a  subscription  and  issue  of  bonds  to 
which  the  voters  of  the  city  had  not  consented 
as  contemplated  by  the  statute,  alrhougb  they 
were  issued  t)efore  the  adoption  of  the  Constitu- 
tion, at  a  time  when  the  legislature  might  in 
the  first  instance  have  dispensed  with  such 
consent. 

The  legislature  may.  without  affecting  the 
consents  of  taxpayers  previously  given  to  the 
Issuance  of  bonds  by  a  town  In  aid  of  a  rail- 
road, authorize  a  change  In  the  form  of  the 
bonds  before  their  Issuance,  where  the  legisla- 
ture might  in  the  first  Instance  have  author- 
ized bonds  in  the  changed  form.  Browneli  v. 
Greenwich,  114  N.  Y.  518,  4  L.  R.  A.  685,  22  N. 
E.  24. 

Bridgeport  v.  Housatonic  R.  Co.  15  Conn. 
475,  also  upheld  the  validity  of  an  act  which 
confirmed  and  made  obligatory  on  the  city  a 
prior  unauthorized  subscription  to  the  stock 
of  a  railroad  company.  In  this  case,  however, 
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the  ratifying  act,  pursuant  to  a  proviso  there- 
of, was  accepted  and  approved  by  the  freemen 
Oif  the  .city. 

Sykes  v.  Columbus,  56  Miss.  115,  denied  the 
r'ght  of  the  legislature  to  ratify  bonds  orig- 
inally issued  by  a  town  without  authority, 
where  in  the  meantime  a  new  Constitution  had 
been  adopted  forbidding  the  legislature  to  au- 
thorize any  city  or  town  to  become  a  stockhold- 
er  in  any  company,  association,  or  corporation 
without  the  consent  of  two  thirds  of  the  quali- 
fied voters. 

tiasbrouck  v.  Milwaukee,  13  Wis.  38,  80  Am. 
Dec.  718,  held  that  a  subsequent  legislative 
ratification  or  recognition  of  a  municipal  con- 
tract for  the  construction  of  a  harbor  which  ex- 
ceeded the  limit  of  expenditure  was  insufficient* 
propria  vigore,  without  evidence  that  the  muni- 
cipality assented  to  it  or  subsequently  acted  up- 
on or  confirmed  It,  to  make  the  contract  obliga- 
tory upon  the  corporation. 

This  decision  was  approved  In  Mills  v.  Char- 
leton,  29  \Vi8.  400.  9  Am.  Rep.  578. 

The  legislature  cannot  legalize  the  proceed- 
ings of  a  town  whereby,  without  any  author- 
ity, it  undertook  to  pay  bounties  to  drafted 
men,  unless  the  town  ratifies  the  curative  act. 
Wahlschlager  v.  Liberty,  23  Wis.  362. 

Fisk  V.  Kenosha.  26  Wis.  23.  held  an  act 
recognizing  the  right  of  a  city  to  redeem  city 
scrip.  Issued  In  aid  of  a  railn^ad,  which  was  in- 
valid because  the  act  under  which  it  purported 
to  t>e  issued  did  not,  as  required  by  the  Consti- 
tution, place  a  limit  on  the  amount  of  the  Is- 
sue, insufllclent  as  a  ratification  of  the  scrip 
because  it  left  the  duty  to  limit  the  amount  un- 
performed. 

III.  Poioer  in  respect  to  officers  and  local  ad- 
ministration. 

People  eso  rel.  Le  Roy  v.  Hurlbut,  24  Mich. 
44.  0  Am.  Rep.  103,  supra,  which  announced 
the  doctrine  of  an  implied  guaranty  of  self- 
government  In  respect  to  purely  local  matters^ 
Involved  a  statute  which  established  a  board  of 
public  works  and  attempted  to  appoint,  for 
the  full  terms,  the  members  thereof.  The  opin- 
ion of  Justice  Cooley,  which  holds  the  statute 
unconstitutional  as  an  unwarranted  Interfer- 
ence with  the  right  of  local  self-government, 
does  cot  deny  all  right  of  interference  by  the 
legislature  in  local  concerns,  but  says  that  the 
rigbt  in  the  state  Is  a  right,  not  to  run  and 
operale  the  machinery  of  local  government,  but 
to  provide  and  put  It  in  motion.  More  specifi- 
cally, it  held  that  It  was  competent  for  the 
legislature  to  abolish  the  old  municipal  boards 
and  provide  for  a  new  one  to  take  their  place, 
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public  laws  than  as  contracts.  They  related 
to  public  interests.  They  changed  as  those 
interests  demanded.  The  grantees  likewise, 
the  towns  being  mere  organizations  for  pub- 
lic purposes,  were  liable  to  have  their  public 
powers,  rights,  and  duties  modified  or  abol- 
ished at  any  moment  by  the  legislature. 
They  are  incorporated  for  public,  and  not 
private,  objects.  They  are  allowed  to  hold 
privileges  or  property  only  for  public  pur- 
poses. The  members  are  not  shareholders 
nor  joint  partners  in  any  corporate  estate 
which  they  can  sell  or  devise  to  others,  or 
which  can  be  attached  or  leviod  on  for  their 
debts.  Hence,  generally,  the  doings  between 
them  and  the  legislature  are  in  the  nature 
of  legislation,  rather  than  compact,  and  sub- 
ject to  all  the  legislative  conditions  just 
named,  and  therefore  to  be  considered  as  not 
violated  by   subsequent  legislative  changes. 


It  is  hardly  possible  to  conceive  the  groondi 
on  which  a  different  result  could  be  vindi- 
cated without  destroying  all  legislative  sof- 
ereignty,  and  checking  most  legislative  im- 
provements and  amendments,  as  well  as  su- 
pervision over  its  subordinate  public  bodies. 
Thus,  to  go  a  little  into  details,  one  of  the 
highest  attributes  and  duties  of  a  l^islature 
is  to  regulate  public  matters  with  all  pub- 
lic bodies,  no  less  than  the  community,  from 
time  to  time,  in  the  manner  which  the  public 
welfare  may  appear  to  demand.  It  can  nei- 
ther devolve  these  duties  permanently  on 
other  public  bodies,  nor  permanently  suspend 
or  abandon  them  itself,  without  being  usually 
regarded  as  unfaithful,  and,  indeed,  attempt- 
ing what  is  wholly  beyond  its  constitutional 
competency.  It  is  bound,  also,  to  continue 
to  regulate  such  public  matters  and  bodies, 
as  much  as  to  organize  them  at  firsts  Where 


anil,  further,  that  It  might  make  provisional 
appointments  to  put  a  new  system  In  operation, 
but  that  it  exceeded  Its  power  when  It  made 
appointments  which  were  not  provisional  and 
which  were  for  full  terms. 

The  limitations  of  the  doctrine  were  still 
further  explained  In  People  ex  rel.  Park  Comrs. 
V.  Detroit,  28  Mich.  228,  15  Am.  Rep,  202,  In 
which  Judf?e  Cooley  said,  referring  to  People 
esD  rel.  Le  Roy  t.  Hurlbut,  24  Mich.  44,  9  Am. 
Rep.  103 :  "We  Intended  In  that  case  to  con- 
cede most  fully  that  the  state  must  determine 
for  each  of  its  municipal  corporations  the  pow- 
ers it  should  exercise  and  the  capacities  It 
should  possess,  and  that  it  must  also  decide 
what  restrictions  should  be  placed  on  these,  as 
well  to  prevent  clashing  of  action  and  interest 
in  the  state,  as  to  protect  individual  corpora- 
tors against  injustice  and  oppression  at  the 
hands  of  the  local  majority.  And  what  we  said 
in  that  case  we  here  repeat,  that  while  It  is  a 
fundamental  principle  in  this  state,  recognized 
and  perpetuated  by  express  provisions  of  the 
Constitution,  that  the  people  of  every  hamlet, 
town,  and  city  of  the  state  are  entitled  to  the 
t>enefits  of  local  self-government,  the  Constitu- 
tion has  not  pointed  out  the  precise  extent  of 
local  powers  and  capacities,  but  has  left  them 
to  be  determined  In  each  case  by  the  legisla- 
tive authority  of  the  state,  from  considerations 
-of  general  policy  as  well  as  those  which  pertain 
to  the  local  benefit  and  local  desires." 

The  limitations  of  the  doctrine  are  further 
illustrated  by  People  ex  rek  Atty.  Gen.  v.  De- 
troit, 29  Mich.  108,  which  upholds  a  statute  so 
far  as  it  transfers  to  a  board  of  public  works, 
to  be  appointed  by  the  mayor  and  common  coun- 
cil, ppwers  formerly  exercised  by  the  board  of 
sewer  commissioners.  Judge  Cooley,  who 
wrote  the  opinion,  assented  to  the  position  that 
the  common  council  of  a  city — i.  c,  the  board 
eommonly  known  by  that  name — is  a  distinc- 
tive and  inseparable  feature  in  municipal  gov- 
ernment, and  that  the  legislature  can  neither 
abolish  it  nor  strip  it  of  its  legislative  powers. 
He  did  not  pass  upon  the  question  whether 
any  of  the  powers  conferred  upon  the  board 
were  legislative  in  their  nature,  or  whether  any 
of  them  were  unconstitutional,  but  held  that 
the  powers  formerly  exercised  by  the  board  of 
sewer  commissioners  were  not  legislative,  and 
that,  therefore,  the  act  was  not  unconstitutional 
in  toto.  That  was  as  far  as  a  decision  was 
necessary. 

As  already  observed  in  discussing  the  Mich- 
igan cases  in  subdivision  I.,  the  doctrine  of 
local  self-government  is  limited  to  matters  per- 
taining to  the  private,  as  distinguished  from 
the  public,  functions  of  the  municipality. 
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This  distinction  is  illustrated  by  Davock  t. 
Moore,  105  Mich.  120,  28  L.  R.  A,  783,  63  N.  W. 
424,  which  upholds  an  act  establishing  a  dty 
board  of  health  to  be  appointed  by  the  goTe^ 
nor  with  the  advice  and  consent  of  the  senate. 
The  opinion  refers  to  the  distinction  between 
public  and  private  functions,  and  says  that  In 
the  discharge  of  public  duties  there  is  no  right 
of  local  self-government  involved,  and  that  tbe 
care  of  the  public  health  is  within  tbe  paWct 
power,  and  therefore  within  the  control  of  the 
legislature. 

So,  also.  People  ea  rel.  Park  Comrs.  v.  De- 
troit, 28  Mich.  228,  15  Am.  Rep.  202,  cites 
with  approval  People  ear  rel.  Drake  v.  Mabaney, 
13  Mich.  481,  supra,  which  upheld  an  act  ap- 
pointing police  commissioners  for  a  city. 

People  ew  rel.  Atty.  Gen.  v.  Lothrop.  24  Mieh. 
235,  held  that  the  functions  of  park  commis- 
sioners of  the  city  of  Detroit  were  local  and 
municipal,  and  that  their  selection  could  not 
properly  be  made  without  the  assent  of  the 
people  of  the  city  or  the  local  authoritiea  bat 
also  held  that  the  common  council,  by  ratify- 
ing the  acts  of  commissioners  designated  by 
statute  in  selecting  a  location  for  a  park,  ad- 
mitted their  right  to  assume  the  agency. 

The  right  of  local  self-government  is  not  in- 
fringed by  a  statute  which  leaves  It  to  a  state 
officer  to  supervise  the  appropriation  of  state 
lands  to  a  local  improvement.  Sparrow  ▼. 
State  Land  Office  Commissioner,  56  Mich.  667. 
23  N.  W.  315. 

As  already  observed,  the  matter  Involved  In 
the  principal  case  was  one  of  public  concern, 
and  therefore  the  provisions  of  the  act  which 
place  the  highway  and  bridge  district  under 
the  control  of  commissioners,  not  selected  by 
the  town,  but  who  are  empowered  to  draw  upon 
it  for  funds,  do  not  come  within  tbe  doctrine. 

The  doctrine  was  recognized  and  enforced  by 
State  ea  rel.  Jameson  v.  Denny,  118  Ind.  882. 
4  L.  R.  A.  79,  21  N.  E.  262,  which  held  that  a 
statute  which  undertook  to  place  In  the  hands 
of  a  board  of  public  works  appointed  by  the 
legislature  the  exclusive  control  of  all  the 
streets,  alleys,  lanes,  thoroughfares,  etc  at 
each  city  of  a  certain  size,  without  the  consent 
of  those  to  be  affected  thereby,  and  with  full 
power  to  improve,  alter,  or  change  them,  was 
an  unconstitutional  Interference  with  local  self- 
government. 

State  ex  rel.  Atty.  Gen.  v.  Moores,  55  Neb. 
480,  41  L.  R.  A.  624,  76  N.  W.  176.  held  an 
act  authorizing  the  governor  to  appoint  fire  and 
police  commissioners  in  cities  of  the  metropoli- 
tan class  void  as  an  unlawful  Interference  with 
the  right  of  local  self-government.  The  court 
held  that,  conceding  the  legislature  miffht  pro- 


1896. 


Btatb  ex  rel  Bulkblbt  y.  Williaxa. 


481 


not  restrained  by  some  constitutional  provi- 
flion,  this  power  is  inherent  in  its  nature,  de- 
sign, and  attitude;  and  the  community  pos- 
sess as  deep  and  permanent  an  interest  in 
such  power  remaining  in  and  being  exercised 
bv  the  legislature,  when  the  public  progress 
and  welfare  demand  it,  as  individuals  or  cor- 
porations can,  in  any  instance,  possess  in  re- 
straining it."  East  Hartford  v.  Hartford 
Bridge  Co,  10  How.  511,  533,  13  L.  ed.  518, 
.527. 

In  view  of  these  principles  of  constitution- 
al law,  an  act  was  passed  by  the  general  as- 
«ienibly  in  1887,  for  the  purpose  of  making 
this  same  bridge  a  free  public  highway,  and 
throwing  the  burden  of  its  support  on  "the 
towns  which  would  be  especially  benefited  by 
Kuch  a  change.  At  that  time  there  were 
three  toll  bridges  across  the  Connecticut 
river  in  Hartford  county.  By  this  act,  which 


waa  entitled  "An  Act  to  Establish  Free  Pub- 
lic Highways  across  the  Connecticut  River 
in  Hartford  County"  (Pub.  Acts  1887,  p. 
746,  chap.  126),  the  state's  attorney  was  di- 
rected to  bring  a  complaint,  in  the  name  of 
the  state,  to  the  superior  court  for  that  coun- 
ty, against  the  corporations  owning  these 
bridges,  for  the  purpose  of  making  each  of 
them  a  free  public  highway.  Notice  of  the 
pendency  of  the  proceedings  was  to  be  given 
to  all  towns  interested,  and  any  town  might 
appear  and  become  a  party.  Commissioners 
were  to  be  appointed  by  the  court,  who 
should  "lay  out  and  establish  highways 
across  the  Connecticut  river  where  the  toll 
bridges  in  said  county  now  are,  and  across  said 
bridges,  and  across  and  along  the  causeways 
and  approaches  appurtenant  to  and  connect- 
ed therewith." 

The  commissioners,   after   such   notice  as 


vide  the  mode  of  selecting  police  officers,  it  had 
TO  xwwer  or  authority  to  deprive  the  munlcl- 
pailtj  of  the  right  to  select  officers  whose  du- 
ties are  solely  of  a  local  nature,  such  as  officers 
^nnected  with  the  Are  department.  The  opin- 
ion adopts  the  doctrine  of  People  ex  reU  Le 
Key  V.  Hurlbnt,  24  Bllcb.  44,  0  Am.  Rep.  103, 
*upra.  as  to  an  implied  guaranty  of  local  self- 
Koremmeat,  and  expressly  overniles  State  e« 
rt-l  Simeral  v.  Seavey.  22  Net>.  4,"»4,  35  N.  W. 
228,  which  upheld  a  similar  statute. 

And  Evansville  r.  State  eaf  rel.  Blend,  118 
Ind.  4'20,  4  L.  R.  A.  93,  21  N.  E.  267,  held  that 
an  act  providing  for  a  board  of  metropolitan 
police  and  a  Are  board  to  be  appointed  by  the 
legislature  for  cities  of  a  certain  class,  which  is 
ro  have  supreme  control  of  both  departments 
sod  power  to  contract  debts,  is  unconstitutional 
M  a  denial  of  the  right  of  local  self-government. 
The  opinion  said  that  *Mf  the  net  related  alone 
to  the  management  of  the  police  department, 
and  the  state  was  proposing  to  take  upon  itself 
the  burden  of  maintaining  the  department  as 
well  as  its  management,  or  if  it  were  made 
to  appear  that  the  city  had  failed  to  furnish  a 
police  force  or  one  that  was. sufficient  for  the 
protection  of  persons  and  property,  then  a 
very  different  question  would  be  presented. 
.  .  .  Except  so  far  as  an  efficient  police  de- 
partment goes,  which  is  for  the  protection  of 
the  public  at  large,  the  people  of  the  state  are 
sot  interested  In  any  of  the  matters  to  which 
the  said  act  of  the  legislature  relates;  .  .  . 
the  two  cities  to  which  the  act  applies  are  alone 
interested.  It  therefore  becomes  a  question 
whether  or  not  the  legislature  may  take  from 
the  people  of  these  two  cities  the  right  of  local 
■elf-government,  the  right  to  manage  and  con- 
trol their  own  purely  local  affairs  in  their  own 
way,  and  place  the  management  of  all  such 
local  affairs  under  state  control.  We  do  not  be- 
lieve that  the  legislature  has  any  such  power. 
Before  written  constitutions  the  people  pos- 
sessed the  power  of  local  self-government. 
...  All  the  power  which  the  people  have 
delegated  Is  what  has  passed  from  them  by  the 
Constitution." 

State  «a?  rel.  Terre  Haute  y.  Kolsem.  130 
Tnd.  434.  14  L.  R.  A.  566,  29  N.  E.  595.  up- 
holds  the  constitutionality  of  an  act  establish- 
ing boards  of  metropolitan  police  consisting  of 
commissioners  to  be  appointed  by  state  officers. 
This  decision  is  put  upon  the  ground  that,  in 
providing  for  the  appointment  of  officers  con- 
nected with  the  constabulary  of  the  state, 
there  is  not  an  invasion  of  the  right  of  local 
self-government,  but  simply  the  exercise  of  the 
power  to  provide  for  the  selection  of  peace  offi- 
cers of  the  state. 
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State  «p  rel.  Atwood  v.  Hunter.  38  Kan. 
578.  17  Pac.  177,  upholds  the  validity  of  the 
metropolitan  police  act,  which  provides  for  the 
appointment  of  a  board  of  police  commissioners 
by  the  executive  council,  consisting  of  state  of- 
ficers. This  case  recognizes  the  distinction  be- 
tween private  and  governmental  functions,  and 
holds  that  the  police  Is  a  matter  pertaining  to 
governmental  functions. 

Diamond  v.  Cain,  21  La.  Ann.  309,  holds 
that  the  omission  from  the  Constitution  of 
1868  of  article  133  of  the  Constitution  of  1864, 
giving  to  the  citizens  of  New  Orleans  the  ap- 
pointment of  officers  necessary  for  the  adminis- 
tration of  the  police  of  the  city,  left  the  whole 
subject  of  the  city  police  under  the  power  and 
discretion  of  the  legislature,  enabling  it  to 
create  a  board  of  police  commissioners  to  be 
appointed  by  the  governor. 

Baltimore  v.  State  ew  rel.  Board  of  Police,  16 
Md.  376.  74  Am.  Dec.  572.  upholds  the  con- 
stitutionality of  an  act  providing  a  permanent 
police  for  the  city  of  Baltimore,  under  the  con- 
trol of  a  board  of  police  consisting  of  commis- 
sioners appointed  by  the  legislature.  The 
court  held,  in  reply  to  the  criticism  of  a  section 
of  the  statute  which  transferred  the  use  of  the 
station  house,  etc..  that  that  was  not  private 
property  within  the  protection  of  the  Constitu- 
tion. It  remarks  that  the  use  of  the  property 
is  the  same,  and  the  character  and  title  of  the 
property  is  not  changed  by  authorizing  only  a 
change  in  the  agency  by  which  the  use  is  to  be 
directed. 

The  legislature  has  power  to  create  a  board 
of  police  for  a  city,  to  be  appointed  by  the 
governor  and  council  from  the  two  principal 
political  parties.  It  was  suggested  that  the 
act  In  question  was  unconstitutional  because  it 
took  from  the  city  the  power  of  self-govern- 
ment In  matters  of  Internal  police.  The  court 
said  that  there  was  no  provision  of  the  Con- 
stitution with  which  It  conflicted,  and  that  the 
court  could  not  declare  an  act  of  the  legisla- 
ture Invalid  because  It  abridged  the  exercise  of 
the  privilege  of  local  self-government  in  a 
particular  in  regard  to  which  such  privilege  is 
not  guaranteed  by  any  provision  of  the  Con-  ^ 
stitutlon.  Com.  v.  Plalsfod.  148  Mass.  375, 
2  L.  R.  A.  142.  19  N.  E.  224. 

But  see  Rathbone  v.  Wirt,  150  N.  T.  459,  34 
L.  R.  A.  408,  45  N.  E.  15,  infra,  to  the  contrary 
effect. 

State  69  rel.  Atty  Gen.  v.  Covington,  29  Ohio 
St.  102,  upheld  the  constitutionality  of  an  act 
which  vested  police  powers  and  duties  of  cities 
in  a  board  to  be  appointed  by  the  governor.  It 
was  urged  that  the  statute  violated  art.  1,  | 
2,  of  the  Constitution,  which  orovided  that  all 
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the  court  should  prescribe  as  to  those  towns 
which  they  should  deem  interested,  were  to 
''estimate  and  assess  the  damages  caused  by 
the  layout  and  establishment  of  such  free 
highways,  and  shall  estimate  and  assess  said 
damages  upon  the  several  towns  which  they 
shall  find  will  be  specially  benefited  by  the 
layout  and  establishment  of  said  highways, 
as  benefits  accruing  to  said  several  towns, 
in  such  proportion  as  said  commissioners 
shall  find  to  be  equitable."  Their  report,  if 
accepted  by  the  court,  was  to  be  "final  and 
conclusive  as  to  all  matters  therein  con- 
tained, and  said  court  shall  render  judg- 
ment thereon  against  said  several  towns  for 
the  amount  assessed  against  them  respective- 
ly; and  the  clerk  of  said  court  shall  forth- 
with notify  each  of  said  towns  of  the  judg- 
ment against  it  by  mailing  to  the  clerk  there- 
of a  notice  specifying  the  date  and  amount 
of  such  judgment." 


The  act  also  contained  the  following  pnK 
visions : 

"Sec.  5.  Said  towns  so  assessed  shall,  with- 
in three  months  from  the  rendition  of  said 
judgment,  deposit  with  the  treasurer  of  this 
state  the  sums  so  severally  assessed  against 
them,  and  at  the  expiration  of  said  three 
months  the  comptroller  shall  draw  his  order 
on  the  treasurer  in  favor  of  the  several  per- 
sons or  corporations  in  whose  favor  damages 
have  been  assessed,  for  the  amount  of  dam- 
ages so  assessed  respectively,  and  said  treas- 
urer shall  hold  the  amount  thereof  for  the 
benefit  and  subject  to  the  order  of  the  sev- 
eral parties  in  whose  favor  said  orders  were 
drawn,  and  shall  notify  said  several  parties 
that  he  so  holds  said  amounts,  and  there- 
upon said  highways  so  laid  out  as  aforesaid 
shall  become  and  remain  public  highways. 
In  caae  any  town  shall  fail  to  pay  the  judg- 
ment rendered  against  it  as  aforesaid,  with- 


powers  not  delesrated  remain  with  the  peo- 
ple. The  argument  was  that,  at  the  time  of  the 
adoption  of  the  Constitution,  the  police  of  the 
several  cities  and  villages  were  elected  by  the 
electors  resident  therein,  or  appointed  by  boards 
or  officers  elected  by  such  electors.  The  opinion 
rejects  this  view,  and  cites  as  in  harmony  with 
Its  position.  People  ea  rel.  Wood  v.  Draper,  15 
N.  Y.  532. 

As  the  cases  last  cited  involved  matters  re- 
lating to  the  police  power,  they  did  not  fall 
within  the  doctrine  of  local  self-government  as 
laid  down  by  the  cases  previously  cited,  but 
the  opinions  do  not  refer  to  the  distinction  be- 
tween public  and  private  functions  of  munici- 
palities. 

The  right  of  local  self-government  In  respect 
to  local  officers  was  recognized  by  article  10 
of  the  New  York  Constitution  of  1846.  whicb 
required  all  county,  city,  town,  and  village  of- 
ficers whose  election  or  appointment  was  not 
provided  for  by  the  Constitution  to  be  elected 
by  the  electors  of  the  respective  localities,  or 
appointed  by  such  authorities  thereof  as  the 
legislature  designates  for  that  purpose.  This 
provision  seems  to  make  no  distinction  between 
the  public  and  private  character  of  municipal 
.corporations,  and  it  was  held  by  People  &t  rel. 
Wood  V.  Draper,  15  N.  Y.  632,  that  officers  of 
the  police  department  of  a  city  would  be  with- 
in the  constitutional  provision  If  the  act  which 
attempted  to  make  appointments  of  such  officers 
was  limited  territorially  to  the  city.  The  act 
Involved  in  that  case,  however,  was  not  so 
limited,  but  purported  to  create  a  metropolitan 
police  district  including  the  cities  of  New  York 
and  Brooklyn.  The  opinion  admitted  that  the 
recognition  by  the  Constitution  of  counties 
and  cities  had  the  effect,  not  only  to  guarantee 
their  preservation,  but  to  prevent  the  legisla- 
ture from  doing  anything  respecting  them 
which  would  render  them  less  suitable  for  the 
purposes  for  which  they  were  recognized  and 
employed  by  the  Constitution.  It  says,  how- 
ever, that  the  matters  af  police,  though  they 
have  generally  been  of  local  cogrnlzance,  have 
^ot  by  finy  constitutional  provision  or  arrange- 
ment be«n  irrevocably  committed  to  the  civil 
divisions  recognized  by  the  Constitution,  and 
therefore  it  was  competent  for  the  legis- 
lature to  create  new  districts  for  police  pur- 
poses. 

That  case  also  held  that  the  constitutional 
provision  was  limited  to  officers  existing  at  the 
time  of  the  adoption  of  the  Constitution,  and 
upon  the  authority  of  that  decision  People  v. 
Pinckney,  32  N.  Y.  377,  upheld  the  constltu- 
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tlonality  of  an  act  which  created  a  metropoli- 
tan fire  district,  notwithstanding  the  commia- 
sloners  whose  appointment  is  directed  by  the 
act  were  limited  in  their  authority  and  func- 
tions to  the  city  of  New  York  alone,  and  there- 
fore were  not  in  any  real  sense  officers  of  a  sev 
civil  district.  The  act  was  upheld  upon  the 
ground  that  the  officers  created  by  the  act 
were  new  in  resoect  to  their  substantial  func- 
tions, and  therefore  not  within  the  constim- 
tlonal  provision,  although  If  their  duties  and 
functions  had  been  substantially  the  same  as 
those  of  corresponding  officers  under  rhe  city 
of  New  York  the  act  would  have  been  unconsti- 
tutional. 

People  ew  rel.  McMullen  v.  Shepard.  36  N. 
Y.  285,  upheld  the  constitutionality  of  an  act 
which  Included  In  a  new  police  district  certain 
cities  and  the  territory  between  them  included 
within  the  lines  of  the  property  of  a  railroad 
company.  The  court  refused  to  Inquire  Into 
the  motives  of  the  legislature  In  creating  the 
new  district. 

People  ew  rel.  Bolton  v.  AJbertson,  55  N.  T. 
50,  however,  held  that  the  constitutional  re- 
quirement that  city  officers  shall  be  elected  by 
the  electors  of  the  city  was  violated  by  ao 
act  establishing  a  new  police  district  which 
included  a  city  and  a  small  fragment  of  ter- 
ritory outside  of  the  city  limits,  and  pro- 
viding for  the  appointment  by  the  governor  of 
magistrates  of  the  proposed  district,  and  the 
appointment  of  the  police  force  by  commission- 
ers to  be  appointed  by  the  governor.  The  de- 
cision is  put  upon  the  ground  that  the  purpose 
of  the  constitutional  provision  is  to  secure  to 
the  several  recognized  civil  and  political  divi- 
sions of  the  state  the  right  of  local  self-govern- 
ment, that  the  police  powers  are  among  the 
most  Important  conferred  upon  city  govern- 
ments, and  that  the  main  object  of  the  act  la 
question  was  the  establishment  of  a  police  force, 
under  a  new  organization,  for  the  city.  The 
opinion  criticises  People.  c«  rel.  .Wood  v.  Drap- 
er, 15  N.  Y.  532,  but  distinguishes  It  upon  the 
ground  that  in  that  case  there  was  occasion 
for  the  exercise  of  legislative  discretion  In  th^ 
creation  of  a  police  district,  while  In  the  ca» 
at  bar  there  was  not.  The  opinion  says  If 
any  civil  division  other  than  those  recognised 
by  the  Constitution  Is  allowable.  It  can  only  be 
when  neither  of  the  others  will  serve  or  an- 
swer the  purpose,  or  the  objects  cannot  be  ac^ 
complished  by  organizing  the  territory  In  view 
under  one  or  the  other  forms  of  municipal  gov- 
ernment authorized  by  the  Constitution. 

People  ea  rek  Townsend  v.  Porter,  90  N.  T- 
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in  the  time  aforesaid,  said  court  shall  order 
execution  upon  said  judgment  to  be  issued 
•g&inst  said  town  in  favor  of  the  state." 

Each  town  so  assessed  was  given,  by  $  6, 
power  to  issue  bonds  to  raise  the  money  to 
pay  its  assessment. 

"Sec  7.  When  said  highways,  so  estab- 
lished as  aforesaid,  shall  have  become  free 
public  highways  as  aforesaid,  the  same  shall 
thereafter  be  maintained  by  said  towns  so 
assessed  in  proportion  to  the  assessment  upon 
said  towns  as  hereinbefore  provided.  The 
first  selectmen  of  said  several  towns  shall 
meet  on  the  2d  Monday  after  said  highways 
shall  have  become  free  highways  as  afore- 
said, at  the  office  of  the  selectmen  in  Hart- 
ford, and  annually  thereafter  and  at  such 
other  times  as  they  shall  deem  necessary,  and 
said  several  first  selectmen  shall  constitute 
a  hoard  for  the  care,  maintenance,  and  con- 
trol of  said  highways.     Said  board  shall  ap*. 


point  a  chairman,  secretary,  and  treasurer; 
and  said  board  shall  apportion  the  expense 
of  repairing  and  maintaining  said  highways 
upon  the  said  several  towns  in  proportion 
to  the  assessment  against  said  towns  as 
aforesaid,  and  said  chairman  shall  draw  his 
order  on  the  respective  treasurers  of  said 
towns  to  the  order  of  the  treasurer  of  said 
board  for  the  proportional  amount  payable 
by  said  towns,  as  aforesaid,  for  such  repairs 
and  maintenance.  Any  damages  resulting 
from  the  defective  condition  of  said  high- 
ways or  the  bridges  upon  the  same  shall  be 
paid  by  said  towns  in  proportion  to  the  said 
assessment.  For  the  purpose  embraced  in 
this  section  said  board  shall  be  a  body  poli- 
tic and  corporate  by  the  name  of  the  ''Board 
for  the  Care  of  Highways  and  Bridges  across 
the  Connecticut  River  in  Hartford  County,' 
and  actions  may  be  brought  against  said 
board  by  service  upon  its  secretary,  and  any 


68.  condemned  an  act  creating  a  separate  po- 
Ilre  district  upon  the  same  ground  as  the  pre- 
ceding case. 

Ra«iljone  v.  Wirth.  160  N.  Y.  459,  84  L.  R. 
A.  408.  45  N.  E.  15,  held  that  such  constitution- 
al prorialon  was  violated  by  an  act  which  In 
effect  conferred  upon  the  members  of  the  com- 
mon council  of  a  city  who  are  members  of  the 
political  party  having  a  minority  representation 
In  the  council  the  appointment  of  two  of  the 
four  police  commissioners.  The  decision  Is 
placed  by  a  majority  of  the  court  upon,  the 
gruand  that  such  minority  is  not  a  city  author- 
ity within  the  meaning  of  the  constitutional 
proTisloo. 

Lovingston  v.  Wider,  53  111.  302,  and  Wider 
▼.  East  St.  Louis,  55  111.  135.  denied  the  con- 
rtltutlonallty  of  an  act  which  vested  the  con- 
trol of  t^  police  department  of  certain  cities 
in  commissioners  appointed  by  the  governor 
with  the  consent  of  the  senate,  and  authorized 
them  to  Incur  Indebtedness  In  behalf  of  the 
city.  These  decisions,  however,  do  not  rest 
upon  the  general  doctrine  of  an  Implied  guar- 
anty of  local  self-government,  but  upon  the  ex- 
press provision  of  the  Illinois  Constitution,  al- 
ready cited,  that  the  legislature  may  give  the 
corporate  authorities  of  cities  and  towns  the 
right  to  tax  for  coriMrate  purposes.  The  court 
lield  that  this  constitutional  provision  prevented 
the  leglslatmre  from  granting  the  right  of  cor- 
porate or  local  taxation  to  any  other  person 
than  the  cor];K>rate  or  local  authorities ;  that 
tach  connnlsaioners  were  not  corporate  author- 
ities, since  they  were  neither  directly  elected 
by  the  people  nor  appointed  in  a  mode  to  which 
the  people  had  given  their  assent ;  and  that 
the  power  to  create  a  debt  against  the  city  Is 
substantially  the  same  thing  as  power  to  levy 
a  tax.  The  ground  on  which  the  decision  rests 
Is  illustrated  by  the  remaric  In  the  latter  case 
that  the  police  force  organized  by  the  police 
commissioners  appointed  under  the  act  would 
doubtless  have  a  legal  right  to  serve,  If  they 
chose  Co  do  so,  gratuitously,  and  to  that  extent 
the  law  might  be  upheld. 

Speed  T.  Crawford.  «  Met.  <Ky.)  207,  holds 
that  the  members  of  a  police  board  of  a  city 
are  ofAeers  for  the  «lty  within  the  meaning  of 
a  constitutional  prevision  providing  that  of- 
fleers  £or  cities  and  towns  shall  be  "elected  for 
•Qch  terms  and  in  such  manner  as  may  be  pre- 
scribed by  law,**  and  that  an  act  providing  for 
the  appointment  ot  boA  members  by  the  chan- 
cellor or  governor  Is  oneonstitutlonal. 

Metropolltas  Bd.  of  Health  v.  Helster,  37  N. 
T.  Ml.  held  ttet  the  constitutional  provision 
already  alluded  to  did  not  prevent  the  it^isla- 


ture  from  establishing  new  civil  districts  fov 
the  administration  of  the  health  laws. 

But  It  was  held  by  People  v.  Acton,  48  Barb: 
524,  to  be  violated  by  an  act  Investing  the 
board  of  metropolitan  police,  api>ointed  by  the- 
govemor,  with  the  powers  and  duties  previously 
conferred  upon  the  mayor  and  the  common- 
council  in  respect  to  places  of  public  amuse- 
ment, etc.  The  opinion  says  that,  although  the 
legislature  might  have  the  power  to  take  the 
discharge  of  such  duties  from  the  mayor  or 
common  council,  they  were  required  to  place  the 
performance  of  them  with  local  officers  or 
boards,  and  could  not  vest  officers  appointed 
under  authority  of  the  state  with  the  perform- 
ance thereof. 

A  similar  decision  was  made  by  Schuster  v. 
Metropolitan  Bd.  of  Health.  40  Barb.  4o0,  in 
respect  to  an  act  which  attempted  to  confer 
upon  the  metropolitan  board  of  health,  holding 
office  under  appointment  of  the  governor,  legis- 
lative powers  previously  exercised  by  the  com- 
mon council  of  the  city. 

Re  Central  Park  Comrs.  35  How.  Pr.  256^ 
held  that  the  act  of  1865,  so  far  as  It  author- 
ized the  commissioners  of  Central  Park,  Instead 
of  the  common  council  of  the  city  of  New  "^Eork, 
to  apply  to  the  court  for  the  opening  of  a  road 
or  public  drive  above  59th  street,  was  not  un- 
constitutional. This  decision  rests  upon  the 
ground  that  the  common  council  has  never  had 
authority  since  1807  to  lay  out  streets  or  public 
places  In  that  part  of  the  city.  The  court 
says,  however,  that  the  right  to  grade  the 
streets  In  the  city  has  always  been  exercised  by 
the  common  council,  and  that  It  may  be  doubted 
whether  the  legislature  can  take  from  the  com- 
mon council  this  power  and  confer  It  on  state 
officers. 

Astor  V.  New  York.  62  N.  Y.  567,  held  that 
the  provision  of  the  New  York  Constitution  al- 
ready cited  was  not  violated  by  the  act  of  1867 
which  confers  upon  the  commissioners  of  Cen- 
tral Park  the  exclusive  care,  management,  and 
control  of  a  portion  of  an  avenue  and  certain 
streets  for  the  purpose  of  regulating,  grading, 
and  otherwise  Improving  It.  This  decision  rests 
upon  the  ground  that  the  acts  referred  to  have 
an  especial  relation  to  and  connection  with  the 
park  system.  The  opinion  says  It  would  be 
carrying  the  doctrine  of  noninterference  with 
local  officers  far  beyond  any  reported  case,  to 
hold  that  In  no  case  whatever  could  any  of  the 
powers  existing  in  a  local  officer  at  the  time  of 
the  adoption  of  the  Constitution  be  taken  away 
without  violating  the  constitutional  provision. 

State  edP  rel.  Howe  v.  Des  Moines,  103  Iowa, 
70,  39  L.  R.  A.  285,  72  N.  W.  639,  holds  that 
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judgment  recovered  therein  shall  be  paid  by 
said  towns  in  said  proportions  and  in  the 
same  manner  as  herein  provided  for  the  pay- 
ment of  the  expenses  of  repairs  and  mainte- 
nance as  aforesaid.  Said  board  shall  annu- 
ally report  to  said  several  towns  the  ex- 
penses incurred  and  paid  by  them  during  the 
preceding  year." 

By  a  joint  resolution,  approved  on  the 
same  day,  it  was  provided  that  this  act 
should  not  affect  the  bridge  between  Wind- 
sor Lockp  and  Warehouse  Point,  nor  that  be- 
tween Nuffield  and  Enfield. 

Due  proceedings  were  had  under  the  act, 
resulting  in  a  final  judgment,  in  1889,  estab- 
lishing a  free  public  highway  across  the  river 
between  Hartford  and  East  Hartford,  in- 
cluding the  bridge  and  causeway  of  the  Hart- 
ford Bridge  Company,  and  awarding  it  $210,- 
000  damages.    The  court  also  "found  that 


the  towns  of  Hartford,  East  Hartford,  Glas- 
tonbury, South  Windsor,  and  Manchester 
will  be  specially  benfited  by  the  layout  and 
establishment  of  such  free  highway,  and  es- 
timated and  assessed  said  damages  upon  said 
several  towns  as  benefits  accruing  to  said 
several  towns  in  such  proportion  as  said  com- 
missioners found  to  be  equitable;  that  is  to 
say,  as  follows:  To  the  town  of  Hartford, 
ninety-five  thousand  ($95,000)  dollars;  to 
the  town  of  East  Hartford,  sixty-six  thou- 
sand ($66,000)  dollars;  to  the  town  of  Glas- 
tonbury, twenty-five  thousand  ($25,000)  dol- 
lars; to  the  town  of  South  Windsor,  twelve 
thousand  ($12,000)  dollars;  to  the  town  of 
Manchester,  twelve  thousand  ($12,000)  dol- 
lars." 

Pending  the  action,  the  general  assembly 
in  1889  appropriated  $84,000  from  the  treas- 
ury of  the  state,  for  the  purpose  of  paying 


the  legislature  cannot  delegate  the  power  to  fix 
and  determine  the  amount  of  a  tax  for  a  public 
library  which  must  be  levied  by  the  common 
council,  to  a  board  not  chosen  by  and  directly 
responsible  to  the  taxpayers,  unless  the  people 
assent  thereto.  This  decision  rests  upon  the 
ground  that  there  is  an  implied  limitation 
upon  the  power  of  the  legislature  to  delegate 
the  power  of  municipal  taxation,  and  that  it 
cannot  delegate  it  to  other  than  municipal  au- 
thorities. 

The  legislature  has  power  to  appoint  officers 
within  a  city  for  a  specific  purpose,  such  as 
laying  out  a  street  and  assessing  the  damages 
and  benefits  arising  to  the  property  taken  for 
that  purpose.  Daly  v.  St.  Paul,  7  Minn.  390, 
Gil.  311. 

People  ear  rel.  Kilmer  v.  McDonald,  69  N.  T. 
862,  holds  that  the  constitutional  provision  be- 
fore referred  to  did  not  prohibit  the  legislature 
from  appointing  commissioners  to  widen  a 
designated  highway  in  a  village  by  proceedings 
different  from  those  which  could  be  taken  by 
the  commissioners  of  highways  under  the  exist- 
ing laws  of  the  state,  the  commissioners  of 
highways  to  continue  in  office,  and  to  have 
charge  of  the  widened  avenue  after  the  fulfil- 
ment of  the  office  of  the  avenue  commissioners. 

The  validity  of  a  statute  providing  for  the 
laying  out  or  Improvement  of  a  city  street  is 
not  affected  by  the  fact  that  the  power  to  do 
the  work  is  conferred  upon  commissioners  ap- 
pointed by  the  act.  Instead  of  upon  the  munici- 
pal authorities.     Re  Woolsey,  95  N.  Y.  135. 

Illinois  Constitution,  art.  9.  |  9,  providing 
that  for  corporate  purposes  all  municipal  cor- 
porations may  be  vested  with  authority  to  as- 
sess and  collect  taxes,  and  S  10,  providing  that 
the  general  assembly  shall  not  impose  taxes 
upon  municipal  corporations  or  the  inhabitants 
or  property  thereof  for  corporate  purposes,  but 
shall  require  that  all  the  taxable  property 
within  the  limits  of  municipal  corporations 
shall  be  taxed  for  the  payment  of  debts  con- 
tracted under  authority  of  law,  prevent  the  leg- 
islature from  granting  the  right  to  assess  and 
collect  taxes  to  any  other  than  the  corporate 
authorities  of  the  municipalities  or  districts  to 
be  taxed,  and  prevent  such  taxation  from  being 
Imposed  without  the  consent  of  the  taxpayers 
to  be  affected.  Wetherell  v.  Devine,  116  III. 
631,  5  N.  E.  696,  8  N.  E.  788.  This  case  holds 
that  "corporate  authorities"  are  those  author- 
ities who  are  directly  elected  by  the  population 
to  be  taxed,  or  are  appointed  in  some  mode  to 
which  they  have  given  their  assent,  but  that 
when  the  people  of  the  city,  by  a  vote  duly 
authorized,  adopt  an  election  law  providing  for 
the  appointment  of  election  commissioners  who 
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are  to  be  appointed  by  the  county  court,  wid 
are  to  Incur  indebtedness,  such  commisslooeri 
will  be  regarded  as  corporate  authorities. 

The  taxpayers  of  a  village  have  no  inherent 
right  to  have  the  assessment  of  their  propertj 
mode  by  an  officer  elected  by  them,  or  to  h«vt 
their  taxes  collected  by  such  officer.  Jones  t. 
Kolb,  56  Wis.  263,  14  N.  W.  177. 

David  V.  Portland  Water  Committee,  14  Or 
98,  12  Pac.  174,  upholds  the  constitutionality 
of  an  act  which  empowers  a  city  to  establish  or 
purchase  waterworks,  and  provides  that  such 
power  shall  be  exercised  by  a  committee  ap- 
pointed by  the  act.  The  opinion  recognizes  ih« 
distinction  between  the  public  and  private  func- 
tions of  a  municipal  corporation,  and  says  the 
power  of  the  legislature  over  municipal  corpora- 
tions, in  the  absence  of  constitutional  restric- 
tions, is  unlimited  except  so  far  as  thev  are 
endowed  with  rights  incident  to  a  private  cor- 
poration, and  refers  to  the  fact  that  some  de^ 
cisions  have  undertaken  to  draw  lines  betweea 
powers  which  are  governmental  In  their  natore 
and  those  which  relate  to  local  convenieoce 
for  the  citizen,  and  to  place  those  relating  to 
water,  gas,  and  public  parks  on  the  quasi- 
private  side  of  the  corporation,  but  says :  "Pub- 
lic parks,  gas,  water,  and  sewage  in  towmi 
and  cities  may,  ordinarily,  be  classed  as  pri- 
vate affairs,  but  they  often  become  mat- 
ters of  public  importance:  and  when  the  1*??- 
islature  determines  that  there  is  a  public  ne- 
cessity for  their  nse  In  a  certain  localitj  I 
do  not  think  they  can  be  designated  as  mere 
private  affairs.  That  is  a  relative  questioB." 
The  court  further  said  that  it  must  regard  ibe 
matter  in  question  as  public  in  character,  m 
view  of  the  legislative  action. 

Luehrman  v.  Shelby  County  Taxing  Dis:.  2 
Lea,  425,  upheld  the  constitutionality  of  the 
provisions  of  an  act  creating  municipal  cor- 
porations, conferring  legislative  power  aroa 
a  legislative  council,  one  half  of  the  members 
of  which  are  to  be  appointed  for  the  full  lena 
by  the  governor  with  the  consent  of  the  senate, 
all  of  the  members  to  be  elected  by  the  people 
after  the  expiration  of  the  first  term.  The 
court  says,  conceding  that  It  may  admit  a  doubt 
whether  the  legislature  could  permanently  ap- 
point, under  "our"  Constitution  and  the  dein«> 
cratlc  character  of  "our"  institutions,  the  cS- 
cers  and  governing  body  of  a  municipal  cor- 
poration, its  right  to  make  provisional  appoint- 
ments is  beyond  doubt,  citing  People  ex  rtl 
Le  Roy  v.  Hurlbut,  24  Mich.  44,  9  Am.  Rep^ 
103. 

The  Colorado  supreme  court,  in  Re  Senate 
Bill,  12  Colo.  188,  21  Pac.  481,  held  that  a  bill 
creating  a  board  of  public  works    for   a  city 
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40  per  cent  of  these  damages.  Special  Laws, 
vol.  10,  p.  1321.  In  view  of  this,  the  judg- 
ment of  the  superior  court  concluded  with  an 
order  that  "the  town  of  Glastonbury  shall, 
within  three  months  from  the  date  of  rendi- 
tion of  this  judgment,  deposit  with  the  treas- 
urer of  this  state  the  sum  of  fifteen  thou- 
sand ($15,000)  dollars,  the  same  being  60 
per  cent  of  the  sum  so  assessed  against  it," 
and  a  like  provision  with  respect  to  the  as- 
sessment against  each  of  the  other  four 
towns,  and  a  further  order  that,  "at  the  ex- 
piration of  said  three  months  from  the  date 
of  the  rendition  of  this  judgment,  the  comp- 
troller of  the  state  shall  draw  his  order  on 
the  treasurer  in  favor  of  the  Hartford  Bridge 
Company  for  the  sum  of  $210,000,  the  same 
being  the  amount  of  the  damages  that  have 
been  so  assessed  in  its  favor,  and  that  the 
treasurer  shall  hold  the  amount  thereof,  viz., 


said  two  hundred  and  ten  thousand  ($210,- 
000)  dollars,  for  the  benefit  and  subject  to 
the  order  of  said  Hartford  Bridge  Company, 
and  shall  forthwith  notify  said  Hartford 
Bridge  Company  that  he  so  holds  said 
amount,  and  thereupon,  as  soon  as  the  treas- 
urer shall  give  said  notice,  said  highway  so 
laid  out  as  aforesaid  shall  become  and  re- 
main a  public  highway.  The  treasurer  of 
the  state  shall  at  the  same  time  give  notice 
to  the  first  selectman  of  each  of  said  towns, 
viz.,  Hartford,  East  Hartford,  Glastonbury, 
South  Windsor,  and  Manchester,  that  said 
highway  has  become  a  free  public  highway 
to  be  thereafter  maintained  by  said  towns." 
After  this  judgment  had  been  fully  exe- 
cuted the  general  assembly,  in  1893,  passed 
an  act  (Pub.  Acts  1893,  p.  395,  chap.  239) 
declaring  that  the  highway,  which  included 
the  bridge  and  its  approaches,  should  there- 


whose  members  are  to  be  appointed  by  the  gov- 
enior  with  the  consent  of  the  senate,  and  which 
is  charged  with  numerous  duties  and  endowed 
with  extensive  powers  In  relation  to  the  ex- 
penditure of  city  funds,  the  payment  and  can- 
celation of  outstanding  city  warrants,  and  the 
making  of  pabllc  Improvements,  does  not  vio- 
late art.  5,  S  35,  of  the  Constitution,  prohibit- 
ing the  legislature  from  delegating  to  any  spe- 
cial commission  power  to  make,  supervise,  or  In- 
terfere with  any  municipal  improvement, 
money,  property,  or  effects,  or  perform  any  mu- 
nicipal function  whatever.  The  court  said 
that  there  was  strong  reason  to  recognize  the 
right  of  local  self-government,  but  that  was  a 
matter  pertaining  to  the  policy  of  proposed 
legislation  rather  than  a  question  of  consti- 
tutional construction. 

Coyle  v.  Gray,  7  Roust.  (Del.)  44,  30  Atl.  728, 
was  a  quo  warranto  proceeding  by  one  appointed 
chief  engineer  of  the  waterworks  of  a  city  by 
a  board  of  water  commissioners  appointed  by 
The  legislature,  who  were  vested  with  full  au- 
thority to  appoint  and  discharge  officers  and 
(employees,  and  to  contract  indebtedness  in  be- 
half of  the  city  for  the  Improvement  and  exten- 
sion of  a  water  plant.  The  court  upheld  the 
appointee's  right  to  the  of&ce  upon  the  ground 
that  all  the  agencies  of  the  city  can  be  abol- 
ished or  changed  at  the  will  of  the  legislature. 
The  court,  however,  expresses  no  opinion  as 
to  the  constitutionality  of  the  act  so  far  as 
it  undertakes  to  authorize  the  commissioners 
to  incur  indebtedness  on  the  part  of  the  city. 
Counsel  for  defendant  urged  the  dual  character 
of  monlclpal  corporations,  and  that  the  matter 
in  question  pertained  to  the  private  as  distin- 
guished from  the  governmental  functions  of  the 
corporation,  and  therefore  was  beyond  the  con- 
trol of  the  legislature.  The  court  apparently 
repudiates  the  doctrine  of  the  dual  character 
ot  such  corporations.  It  says,  however,  that 
while  the  corporation  exists  by  authority  of 
the  state,  authorized  to  purchase  and  hold  prop- 
erty for  the  Inhabitants,  it  would  not  be  compe- 
tent for  the  state  to  take  away  the  property 
and  give  It  to  other  corporations  or  persons. 

State  ea  rel.  Herron  v.  Smith,  44  Ohio  St. 
848.  7  N.  B.  447,  12  N.  B.  829,  upholds  the 
constitutionality  of  an  act  creating  a  board  of 
public  affairs  for  cities  of  a  certain  class,  to 
be  appointed  by  the  governor  and  to  have  all 
the  powers,  perform  all  the  duties  and  be  the 
successor  of  the  board  of  public  works.  This 
decision  Is  made  upon  the  authority  of  State  v. 
CoTlngton,  and  proceeds  upon  the  theory  that 
there  is  no  constitutional  restriction  against 
the  appointment  of  municipal  ofDcers  by  the 
governor,  and  rejects  the  theory  of  local  seJf- 
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government  adopted  In  People  ea  rel.  Le  Roy  T. 
Hurlbut,  24  Mich.  44,  9  Am.  Rep.  103. 

Municipal  charters  are  subject  to  repeal  or 
amendment  at  the  pleasure  of  the  legislative 
power  granting  them,  and  the  absolute  and  un- 
conditional repeal  of  a  municipal  charter,  abol- 
ishes all  offices  under  It  People  ea  rek  Fowl- 
er V.  Brown,  83  III.  95. 

Corporations  having  municipal  powers  are 
mere  tenants  at  will  of  the  legislature  so  far  as 
the  officers  thereof  are  concerned.  State  v. 
Jennings,  27  Ark.  419. 

The  legislature  may  fix  the  salary  of  a  mu- 
nicipal officer,  and  unless  restrained  by  the  Con* 
stitutlon  may  change  it  at  any  time,  even  during 
the  official  term,  and  may  delegate  such  power 
to  the  common  council.  Wyandotte  v.  Dren- 
nan,  46  Mich.  478,  9  N.  W.  500. 

The  legislature  may  fix  the  salary  of  a  city 
officer.  If  it  has  not  delegated  the  power  to  do 
so  to  the  city.  Speed  v.  Detroit,  100  Mich.  92, 
58  N.  W.  638. 

A  municipal  corporation  Is  a  legislative  cre- 
ation, and  its  offices  are  mere  agencies  or  in- 
strumentalities through  which  the  corporate 
power  Is  exercised  and  the  corporate  duty  dis- 
charged, and  It  Is  competent  for'  the  legisia* 
ture  to  provide  for  filling  such  offices,  either  by 
election  or  appointment,  or  any  other  mode 
deemed  expedient.  Moulton  v.  Reid,  64  Ala. 
320. 

A  statute  Which  requires  the  mayor  of  a 
city  to  prepare  rules  for  the  selection  of  city 
officers  which  rules  must  be  approved  by  the 
state  civil  service  commission  before  they  can 
go  into  effect,  does  not  subordinate  the  power  of 
the  local  authorities  to  that  of  the  state  author- 
ities in  violation  of  a  constitutional  provision 
delegating  the  appointing  power  to  the  munici- 
pal authorities.  Rogers  v.  Buffalo,  123  N.  Y. 
178,  9  L.  R.  A.  679,  25  N.  B.  274. 


IV.  Power  in   respect   to   property   and   fran- 
chises. 


The  necessity  of  invoking  the  doctrine  of  an 
implied  guaranty  of  local  self-government  Is 
not  so  apparent  when  the  legislature  under- 
takes to  deprive  a  municipality  of  property 
which  It  has  already  acquired,  and  holds.  In  Its 
private  capacity,  as  when  the  legislature  un- 
dertakes to  prescribe  the  local  municipal  pur^ 
poses  for  which  taxes  shall  be  levied.  As  al- 
ready shown,  some  of  the  courts,  while  admit- 
ting the  power  of  the  legislature  to  comi)el  mu- 
nicipal corporations  to  exercise  their  power  of 
taxation   for   a    particular   purpose,    deny    Iti 
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after  be  maintained  by  the  state  at  its  ex- 
pense, and  providing  for  the  appointment,  on 
the  nomination  of  the  governor,  of  a  board 
of  three  commissioners,  for  the  care,  mainte- 
nance, and  control  of  the  highway;  such  ex- 
penses as  they  might  incur  for  repairing  and 
maintaining  it  to  be  paid  from  the  state 
treasury  on  the  order  of  the  comptroller. 
All  acts  inconsistent  therewith  were  re- 
pealed. 

Commissioners  were  duly  appointed  under 
this  act,  who  soon  afterwards,  the  bridge 
having  become  unsafe,  executed  a  contract 
in  behalf  of  the  state  with  the  Berlin  Iron 
Bridge  Company  for  the  erection  of  a  new 
one  at  a  cost  of  over  $300,000.  After  the 
company  had  begun  the  work  of  construc- 
tion, the  old  bridge  was  accidentally  de- 
stroyed by  fire,  and  the  commissioners  there- 
upon ordered,  under  one  of  the  provisions  of 


the  contract,  the  erection   of   a  temporuy 
bridge  by  the  same  company. 

While  it  was  fulfilling  this  order  an  act 
was  passed,  which  was  approved  and  tm< 
effect  May  24,  1895  (Pub.  Acts  1895,  p.  530. 
chap.  168),  repealing  the  act  of  1S93.  and 
requiring  the  towns  of  Hartford,  East  Hart- 
ford,  Glastonbury,  South  Windsor,  and  Man- 
chester thereafter  to  maintain  the  highway 
across  the  Connecticut  river  where  the  old 
bridge  formerly  was,  with  the  proper  ap- 
proaches, and  to  erect  a  new  bridge  when- 
ever necessary,  and  maintain  the  same,  con- 
tributing to  any  expenses  to  which  they 
might  he  thus  subjected  "in  proportion  lo 
the  assessment  made  upon  said  towns  by  the 
superior  court  in  the  proceedings  in  which 
said  highway  was  laid  out  and  established; 
that  is  to  say,  Hartford,  95-210 ;  East  Hart- 
ford,  66-210;    Glastonbury,    25-210;    Souti 


power  to  subject  to  such  purpose  the  property 
acquired  by  a  municipal  corporation  in  Its  pri- 
vate capacity.  Davidson  v.  New  York,  27  How. 
Pr.  342,  supra;  People  e»  rel.  Baldwin  v.  Haws, 
37  Barb.  440 ;  Baldwin  v.  New  York,  45  Barb. 
859,  2  ^eyes,  387. 

The  following  cases  hold  that  the  property 
acquired  by  a  manlclpal  corporation  In  its  pri- 
vate capacity  is  within  the  constitutional  pro- 
vision as  to  due  process  of  law:  People  ew 
rel.  Park.  Comrs.  v.  Detroit,  28  Mich.  228,  15 
Am.  Rep.  202 ;  Davidson  v.  New  York,  27  How. 
Pr.  842;  People  e»  rel.  Baldwin  v.  Haws,  37 
Barb.  440;  Baldwin  v.  New  York,  45  Barb. 
359,  2  Keyes,  387 ;  Re  Jensen,  28  Misc.  378,  59 
N.  Y.  Supp.  653. 

A  municipal  corporation  exercising  powers 
conferred,  not  for  public  purposes,  but  for  its 
private  benefit  and  emolument,  will  be  regarded 
quod  hoc  as  a  private  corporation.  Pater- 
son  V.  Society  for  Establishing  Useful  Manu- 
factures, 24  N.  J.  L.  385. 

Towns  and  other  public  corporations  may 
have  private  rights  and  interests  vested  in  them 
under  their  charter,  and  as  to  those  rights  they 
are  to  be  regarded  and  protected  the  same  as 
if  they  were  the  rights  and  interests  of  indi- 
viduals or  of  private  corporations.  Montpelier 
v.  East  Montpelier,  29  Vt.  12,  67  Am.  Dec.  748. 

So  far  as  a  municipal  corporation  Is  endowed 
by  law  with  the  power  of  contracting,  and  as 
such  Is  made  capable  of  acquiring,  holding,  and 
disposing^  of  property,  it  must  stand  on  the 
same  ground  of  exemption  from  legislative  con- 
trol and  interference  as  a  private  corporation. 
Atkins  V.  Randolph,  31  Vt.  226. 

The  doctrine  is  well  settled  in  respect  to  pub- 
lic corporations  created  for  public  purposes, 
that  the  legislature  has  the  exclusive  right,  as 
trustee  of  the  public  interest,  to  regulate,  con- 
trol, and  direct  the  corporation  and  its  funds 
and  franchises,  for  the  reason  that  the  whole 
interest  and  franchises  are  given  by  the  act  of 
incorporation  for  the  public  use  and  advantage. 
Bush  V.  Shipman,  5  111.  190. 

Mr.  Justice  Story,  in  his  opinion  in  the  case 
of  Dartmouth  College  v.  Woodward,  4  Wheat. 
694,  4  L.  ed  673,  remarked :  "Corporations 
for  mere  public  government,  such  as  towns, 
cities,  and  counties,  may  in  many  respects  be 
subject  to  legislative  control.  But  it  will 
hardly  be  contended  that  even  in  respect  to  such 
corporations  the  legislative  power  is  so  tran- 
scendent that  it  may  at  its  will  take  away  the 
private  property  of  the  corporation  or  change 
the  uses  of  its  private  funds  acquired  under  the 
pubUc  faith." 

Terrett  v.  Taylor,  0  Cranch,  48,  3  L.  ed.  650, 
says:  "In  respect  also  to  public  corporations, 
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which  exist  only  for  public  purposes  sucb  as 
counties,  towns,  cities,  etc.,  the  legislature  maT 
under  proper  limitations  have  a  right  to  chacge, 
modify,  enlarge,  or  restrain  them,  securing  how- 
ever, the  property  for  the  uses  of  those  for 
whom  and  at  whose  expense  It  was  originally 
purchased." 

Mr.  Justice  Matthews,  in  New  Orleans,  M.  k 
T.  R.  Co.  V.  Ellerman.  105  U.  8.  166.  26  L.  ed. 
1015,  says:  "Whatever  powers  the  muoiciptl 
body  rightfully  enjoys  over  the  subject  Is  d^ 
rived  from  the  legislature.  They  are  merelT 
administrative,  and  may  be  revoked  at  any 
time,  not  touching,  of  course,  any  property  of 
the  city  actually  acquired  in  the  course  of  ad- 
ministration." 

Savannah  v.  Steam  Boat  Co.  R.  M.  Charlt. 
(Ga.)  342,  while  admitting  that  the  legislature 
has  a  superintending  and  controlling  power  over 
a  municipal  corporation,  holds  that  it  cancot 
take  away  property  acquired  by  It,  or  vested  \s 
such  corporation  by  legislative  acts. 

Even  municipal  corporations,  though  the-lr 
charters  are  in  no  sense  contracts,  are  pro- 
tected by  the  Constitution  In  the  property  thpy 
rightfully  acquire  for  local  purposes,  and  the 
state  cannot  despoil  them  of  IL  Detroit  t. 
Detroit  &  H.  Pi.  Road  Co.  43  Mich.  140,  5  N. 
W.  275. 

A  city,  though  a  civil  institution  created  to 
be  employed  to  some  extent  as  an  Instrument  ot 
government,  is  not  the  government  itself,  but  a 
distinct  though  subordinate  being,  and  althonch 
as  a  public  corporation  it  holds  its  ex!st.*nc« 
and  peculiar  forms  and  faculties  at  the  v.ll 
of  the  government  of  which  it  is  an  Instrument. 
or  in  some  sense  a  part,  it  Is  not  so  identical 
with  it  that  all  its  acts  and  acquisitions  canst 
necessarily  be  ascribed  to  the  government  o: 
Inure  to  Its  benefit,  and  it  may  acquire  co^ 
porate  rights  beyond  the  control  of  the  gorerc- 
ment.  Louisville  v.  University  of  Louisville. 
15  B.  Mon.  642. 

The  legislature  has  no  power,  either  directly 
or  indirectly,  to  devest  a  municipal  corpora- 
tion of  its  private  property  without  the  con- 
sent of  ts  Inhabitants.  Milwaukee  v.  Mil- 
waukee, 12  Wis.  94.  This  decision  was  mid* 
in  a  case  Involving  the  question  whether  as 
act  extending  the  limits  of  a  city  so  as  to  en- 
brace  land  formerly  included  in  a  town  de- 
vested the  town's  title  to  land  within  the  an- 
nexed territory.  The  court  remarked  It  did  not 
hold  that  the  legislature  might  not,  upon  a  re- 
peal of  the  charter  of  a  municipal  corporatlea 
or  a  division  of  its  territory,  provide  for  a 
fair  and  equitable  disposition  or  division  of  Iti 
public  property ;  but  where  the  legislature  takM 
from  a  town  a  portion  of  Its  territory  whfc!i 
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Windsor,  12-210;  Manchester,  12210."  Half 
the  taxes  received  by  the  state  during  the 
next  five  years  from  any  street-railway  com- 
panies using  the  bridge  was  to  be  paid  over 
to  the  towns  in  proportion  to  their  assess- 
ments, and  10  per  cent  of  such  receipts  dur- 
ing each  succeeding  year.  A  commission 
was  also  appointed  to  hear  and  determine  all 
legal  claims,  not  exceeding  in  all  $40,000,  for 
any  contract  obligations  already  incurred  by 
the  bridge  commissioners, — their  decision  in 
favor  of  such  claimants  to  be  final  against 
the  state,  and  any  sums  awarded  by  them, 
not  exceeding  $40,000,  to  be  paid  from  the 
state  treasury.  If  any  claimant  was  dis- 
satisfied with  their  decision,  he  was  at  lib- 
erty to  bring  suit  against  the  state  in  the 
superior  court,  and  should  the  Berlin  Bridge 
Company  so  sue,  then  whether  it  proved  the 
existence   of    any    valid    contract  with  the 


bridge  commissioners  under  the  act  of  1893, 
or  not,  it  was  to  be  entitled  to  recover  for 
all  materials  furnished  or  expenses  incurred 
under  or  in  connection  with  any  contract 
with  the  commissioners,  including  all  legal 
expenses.  Any  judgment  of  the  court  in  fa- 
vor of  the  claimant  in  any  suit  was  to  be 
paid  from  the  state  treasury.  If  the  contract 
already  described  between  the  Berlin  Iron 
Bridge  Ck)mpany  and  the  bridge  commission- 
ers should  be  adjudged  valid,  then  the  comp- 
troller was  directed  to  carry  it  out  and  pay 
the  contract  price.  In  such  case  the  'towns 
were  not  to  receive  half  the  railway  taxes 
for  five  years,  but  were  to  receive  10  per 
cent  of  them  annually,  and  were  to  remain 
charged  with  the  perpetual  maintenance  and 
repair  of  the  highway  over  the  river,  in- 
cluding the  new  bridge. 
On  June  28,  1895   (Special  Acts  1895,  p. 


includes  lands  to  which  It  has  the  exclaslve 
title,  and  annexes  the  same  to  another  town  or 
municipality  without  providing  for  the  disposal 
of  such  lands,  and  under  such  circamstances 
that  the  assent  of  the  town  to  part  with  its 
title  cannot  be  presumed,  such  town  still  con- 
tinues to  be  the  owner  of  such  landd,  notwith- 
standing the  separation. 

But  Bristol  v.  New  Chester,  3  N.  H.  524. 
upholds  the  constitutionality  of  a  provision  of 
an  act  forming  a  new  town  from  parts  of  two 
existing  towns,  that  certain  portions  of  the 
property  of  the  old  towns  shall  belong  to  the 
new.  The  court  says  that,  even  if  the  act  In- 
corporating the  original  town  is  a  contract  the 
obligation  of  which  cannot  he  Impaired,  still, 
The  provision  in  question  does  not  have  the  ef- 
fect to  impair  it. 

Grogan  v.  San  Francisco,  18  Cal.  590,  held 
that  an  act  which  attempted  to  confirm  an  un- 
authorized sale  of  property  granted  to  a  city 
by  the  state  was  Invalid.  The  opinion,  which 
was  by  Field,  Ch.  J.,  afterwards  an  associate 
jnstlce  of  the  United  States  Supreme  Court, 
based  the  decision  upon  the  ground  that  a  legis- 
lative grant  was  an  executed  contract,  and  as 
such  within  the  clause  of  the  Federal  Constitu- 
tion prohibiting  the  state  from  impairing  the  ob- 
ligations of  contracts,  and.  that  there  was  no 
difference  In  the  inviolability  of  the  contract  be- 
tween a  grant  of  property  to  an  individual  and 
a  like  grant  to  a  municipal  corporation.  Chief 
Jnstlce  Field  said  :  "Though  a  municipal  cor- 
poration Is  the  creature  of  the  legislature,  yet 
when  the  state  enters  into  a  contract  with  it 
the  subordinate  relation  ceases,  and  that  equal- 
ity arises  which  exists  between  all  contracting 
parties.  And  however  great  the  control  of  the 
legislature  over  the  corporation.  It  can  be  ex- 
ercised only  in  subordination  to  the  principle 
which  secures  the  inviolability  of  contracts." 
The  opinion  distinguishes  Hart  v.  Burnett,  15 
Cal.  530.  and  Payne  v.  Tread  well,  16  Cal.  222. 
which  asserted  authority  of  the  legislature  over* 
pueblo  lands  held  by  municipal  corporations, 
upon  the  ground  that  those  lands  were  held 
originally  by  the  pueblo,  and  afterwards  the 
city  as  Its  successor,  in  trust  for  public  munici- 
pal purposes,  the  trust  being  subject  to  the  di- 
rection, supervision,  and  control  of  the  gov- 
ernment, and  the  cases  were,  therefore,  held 
to  have  no  application  to  a  case  like  the  one 
at  bar,  where  the  legislature  had  undertalcen  to 
devest  property  not  held  upon  any  such  trust, 
without  the  city's  previous  consent  or  subse- 
quent acceptance  of  Its  acts. 

The  same  distinction  applies  to  Gordon  v. 
San  Diego,  101  Cal.  522,  36  Pac.  18,  which  held 
that  the  legislature  might  validate  a  convey- 
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ance  of  pueblo  lands  by  tne  city  of  San  Fran- 
cisco, originally  Invalid  for  want  of  a  corporate 
seal. 

Proprietors  of  Mount  Hope  Cemetery  ▼.  Bos- 
ton, 158  Mass.  509,  33  N.  E.  695,  denied  the 
power  of  the  legislature  to  compel  the  city  of 
Boston  to  transfer  without  compensation  to  a 
private  corporation  property  purchased  and  im- 
proved by  it  for  the  purpose  of  a  cemetery.  The 
decision  rests  upon  the  ground  that  such  prop- 
erty is  held  in  the  private,  and  not  in  the  pub- 
lic or  political,  character  of  the  city.  The 
court  said  that  the  legislative  power  over  mu- 
nicipal property,  when  it  exists,  does  not  ex- 
tend so  far  as  to  enable  the  legislature  to  re- 
quire a  transfer,  without  compensation,  to  a 
private  person  or  private  corporation.  The  con- 
trol which  the  legislature  may  exercise  Is  lim- 
ited. It  must  act  by  public  agencies  and  for 
public  uses  exclusively.  If  the  city  has  pur- 
chased property  for  purposes  which  are  strictly 
and  purely  public,  as  a  mere  instrumentality  of 
the  state,  such  property  Is  so  far  subject  to  the 
control  of  the  legislature  that  other  instru- 
mentalities of  the  state  may  be  substituted  for 
its  management  and  care,  but  even  the  state 
itself  has  no  power  to  require  the  city  to  trans- 
fer the  title  from  public  to  private  ownership. 

Webb  V.  New  York,  64  How.  Pr.  10,  held  that 
the  provision  of  an  act  for  the  removal  of  a  res- 
ervoir situated  upon  land  the  fee-simple  ab- 
solute of  which  was  'n  the  city  of  New  York 
was  unconstitutional.  The  opinion  says  that 
the  property,  which  New  York  holds  in  Its  pro- 
prietary or  private  character,  and  which  con- 
cerns the  private  advantage  of  the  corporation 
as  a  distinct  legal  personality,  is  stamped  with 
so  many  of  the  rights  and  powers  of  natural 
persons  or  private  corporations  as  that  the  city 
cannot  be  deprived  of  the  reservoir  without  due 
process  of  law  and  without  Just  compensation. 
The  opinion  further  says  that  the  contention 
of  defendants  that  the  legislature  may  direct 
to  what  use  such  property  shall  be  put  may 
within  certain  limits  be  conceded  to  be  correct. 
"Indeed,  In  the  exercise  of  Its  superintending 
and  governmental  powers  as  parens  patriw,  the 
legislature  doubtless  may  designate  the  par- 
ticular instrument  in  the  varied  and  some- 
what complex  machinery  of  this  vast  municipal- 
ity for  discharging  Its  duties,  ond  for  the  pro- 
tection of  its  rights.  But  I  cannot  assent  to 
the  proposition  that  the  state  may  absolutely 
and  unqualliledly  direct  the  use  which  shall  be 
made  by  the  city  of  Its  property  held  In  fee, 
when  the  use  named  by  necessary  Intendment, 
and  the  mode  adopted  of  changing  an  old  pub- 
lic use  to  another,  involve  a  denial  of  all  tbi 
essentials  entering  into  proprietorship." 
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485,  chap.  343),  a  private  act  was  passed, 
entitled  "An  Act  Creating  the  Connecticut 
River  Bridge  and  Highway  District."  By 
this  the  towns  of  Hartford,  East  Hartford, 
Glastonbury,  Manchester,  and  South  Wind- 
sor were  constituted  a  corporation  under  the 
name  of  the  "Connecticut  river  bridge  and 
highway  district,"  "for  the  construction,  re- 
construction, care,  and  maintenance  of  a  free 
public  highway  across  the  Connecticut  river 
at  Hartford,  and  the  causeway  and  ap- 
proaches appertaining  thereto,  as  described 
in  a' decree  of  the  superior  court  of  Hart- 
ford county,  passed  on  the  10th  day  of  June, 
1889,  in  which  decree  said  highway  was  laid 
out  and  established." 

Four  citizens  of  Hartford  and  one  from 
each  of  the  other  towns  were  appointed  "com- 
missioners for  said  district,  with  authority 
to  maintain  said  free  public  highway,  and. 


whenever  public  safety  or  convenience  may 
recjuire,  to  erect  new  bridges  along  or  upon 
said  highway,  to  reconstruct,  raise,  and 
widen  l£e  causeway  and  approaches  appur- 
tenant to  or  a  part  of  said  highway,  at  the 
expense  of  the  towns  named  in  S  1  of  this 
act,  and  composing  said  bridge  district,  at 
a  cost  not  exceeding  $500,000.^  This  bo&Td 
was  to  report  annually  to  the  several  towns 
the  expenses  incurred  and  paid  by  it  during 
the  year  preceding.  It  was  authorized  to  is- 
sue the  bonds  of  the  district  to  an  amount 
not  exceeding  $500,000  to  provide  means  for 
building  a  new  bridge  or  improving  the  high- 
way across  the  river.  Each  of  the  five 
towns,  in  order  to  meet  the  principal  and 
interest  due  and  to  become  due  upon  these 
bonds,  was  to  pay  over  to  the  treasurer  of 
the  commission,  on  his  written  order,  an- 
nually, 25  cents  on  each  $1,000  of  its  grand 


In  State  v.  Savannah,  R.  M.  Charlt  (Ga.) 
250,  the  city  of  Savannah  had  built  a  county 
jail,  and  afterwards  by  an  act  of  the  legislature 
was  vested  with  the  sole  and  entire  government 
of  the  Jail.  That  act  was  afterwards  repealed 
by  an  act  which  vested  the  Jail  In  the  Justice 
and  the  sheriff.  The  court  upheld  the  latter 
act.  It  says  that  private  corporations  cannot 
be  deprived  of  their  franchises  except  by  a  Ju- 
dicial Judgment,  but  that  all  such  as  are  made 
merely  for  the  purpose  of  city  government  are 
80  far  creatures  of  the  legislature  that  they  may 
be  controlled  by  It,  and  have  their  constitutions 
altered  and  amended  by  the  government  In  such 
manner  as  the  public  interest  may  require. 

Columbus  V.  Columbus,  82  Wis.  874,  16  L.  R. 
A.  695,  52  N.  W.  425,  decided  that  where  a 
town  holds  the  na^ed  legal  title,  In  trust  for  the 
inhabitants  of  a  town  and  city,  of  cemetery 
grounds  within  the  city,  exclusively  for  burial 
purposes,  the  legislature  may  enact  that  the 
city  shall  have  exclusive  care  and  management 
of  the  cemetery  for  the  beneficiaries.  The  court 
distinguishes  the  case  from  Milwaukee  v.  Mil- 
waukee, 12  Wis.  94,  upon  the  ground  that  the 
town  in  tbat  case  held  the  absolute  title  in  fee 
to  the  land,  and  that  there  was  no  trust  for  a 
particular  purpose. 

In  Sklnkie  v.  Essex  Public  Road  Board.  47 
N.  J.  L.  93,  the  court  discussed  the  question 
whether  property  purchased  by  a  municipal 
body  for  unpaid  taxes  laid  to  enable  it  to  ex- 
ercise Its  granted  functions  of  government 
passes  beyond  legislative  control,  save  through 
the  power  of  eminent  domain,  and  expressed 
Its  opinion  that  It  does  not.  It  says  the  cases 
draw  a  distinction  as  to  property  rights  of  a 
strictly  private  character  vested  in  municipal 
corporations,  and  remarks  that  if  such  a  cor- 
poration has  power  to  hold  devises  and  legacies 
to  charitable  uses  the  legislature  cannot  seize 
and  appropriate  them  to  other  purposes,  but 
even  in  such  a  case  the  legislature  may  deprive 
the  public  body  of  the  capacity  to  act  as  trustee, 
in  which  event  equity  will  substitute  a  trustee 
to  perpetuate  the  trust,  as  was  done  in  Mont- 
pelier  v.  East  Montpelier,  29  Vt.  12,  67  Am. 
Dec.  748.  With  reference  to  municipal  property, 
such  as  city  halls,  markets,  waterworks,  and 
ferries,  it  says,  upon  general  principles,  immu- 
nity from  legislative  control  must  be  conceded  to 
an  extent  that  will  prohibit  the  lawmakers  from 
devesting  the  title  for  the  purpose  of  devoting  It 
to  private  uses,  or  diverting  it  to  the  support 
or  benefit  of  other  municipal  bodies. 

State,  Mlllburn,  Prosecutor,  v.  South  Orange, 
55  N.  J.  L.  254,  26  Atl.  75,  upheld  an  act  which 
requires  the  consent  of  the  township  committee 
within  whose  boundaries  the  lands  are  located, 
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before  any  city  which  has  theretofore  acquired 
land  outside  Its  limits,  may  use  the  same  for 
sewage  purposes.  The  court  says  the  author- 
ity granted  to  a  municipal  corporation  to  pur- 
chase property  must  be  presumed  to  be  for  the 
purpose  of  enabling  it  to  discharge  its  public 
functions  in  a  beneficial  way,  and  Its  title  cac- 
not  be  regarded  as  so  absolute  as  to  strip  tbe 
legislature  of  ail  control  whatever  over  ItB 
uses.  In  exercising  Its  unquestionable  right  to 
regulate  and  modify  the  powers  bestowed  upon 
the  local  government.  It  further  says  that 
while  it  may  be  conceded  that  the  legislature 
cannot  deprive  a  municipality  <rf  the  title  to 
Its  land  and  bestow  It  upon  another  political 
district,  the  legislature  has  not  denuded  Itself 
of  the  capacity  to  prescribe  the  mode  In  which 
such  property  shall  be  enjoyed  by  tha  public 
corporation.  If  a  contract  between  the  state 
and  the  public  corporation  can  be  deduced  from 
the  fact  that  there  is  legislative  authority  to 
purchase  property  for  a  specified  public  pur- 
pose, the  extreme  limit  of  the  restraint  It  im- 
poses upon  the  legislature  is  that,  while  it  may 
regulate  or  change  the  uses  to  which  such 
property  may  be  devoted,  it  cannot  deprive  the 
corporation  of  It. 

Poultney  v.  Wells,  1  Alk.  (Vt.)  180.  held 
that  a  share  or  right  of  land,  granted  by  the 
charter  of  a  township  to  those  persons  whose 
names  are  entered  on  the  back  of  the  charter. 
for  the  benefit  of  a  school  in  the  town,  belonga 
to  the  town  so  that  the  legislature  can  exer- 
cise no  power  over  it  to  vary  the  appropriation 
without  the  consent  of  the  town,  and  that  such 
consent  must  be  by  those  who  are  inhabitants 
of  the  town  at  the  time  the  assent  is  given. 
The  legislature  had  set  off  a  part  of  one  tows 
to  another,  and  It  was  held  that  they  could  not 
give  the  latter  the  control  of  any  part  of  the 
fund  arising  from  the  school  lot  in  the  former, 
without  the  former's  consent. 

The  legislature  cannot  without  the  consent 
of  a  town  make  any  change  in  the  appropria- 
tion of  the  rents  from  a  right  of  land  re- 
served by  its  charter  for  the  use  of  schools  is 
the  town.     White  v.  Fuller,  38  Vt.  193. 

Grants  of  property  to  municipal  corporations 
in  trust  for  other  purposes  than  corporate  and 
municipal  use  are  not  more  the  subject  of 
legislative  control  than  are  the  private  and 
vested  rights  of  individuals.  Montpelier  v. 
East  Montpelier,  29  Vt.  12,  67  Am.  Dec.  74S. 
In  this  case  a  town  was  a  trustee  of  certain 
rights  of  land  reserved  for  public  uses,  such  as 
the  support  of  the  Gospel  and  schools.  The 
original  town  was  extinguished  and  the  terri- 
tory incorporated  into  two  new  towna  The 
court  held  that  a  new   trustee  should  be  ap> 
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list,  until  its  share  of  the  whole  had  been 
fully  satisfied^  in  the  proportion  of  Hart- 
ford, 79-100,  East  Hartford,  12-100,  Glaston- 
bury, 3-100,  Manchester,  3-100,  and  South 
Windsor,  3-100;  and  for  the  ordinary  sup- 
port and  maintenance  of  said  highway  each 
town  was  also  directed  to  pay*  upon  the 
orders  of  the  commission,  from  time  to  time, 
such  further  sums  as  the  commission  might 
determine  as  its  proper  proportion  of  the 
total  expense  under  the  provisions  of  the  act, 
and  to  provide  for  such  payments  in  voting 
its  annual  tax  levy.  Half  of  all  taxes  re- 
ceived by  the  state  during  the  next  five 
years  from  street-railway  companies  using 
the  bridge,  and  10  per  cent  annually  of  all 
future  receipts  of  the  same  character,  were 
to  be  paid  to  the  treasurer  of  the  commis- 
sion. The  commissioners  were  given  full 
power  to  construct  and  reconstruct  all  neces- 


sary bridges  and  approaches,  and  th^r 
orders  were  made  obligatory  upon  the  towns,, 
and  sufficient  authority  for  the  town  treas- 
urers to  pay  any  sums  to  the  treasurer  of  th» 
conmiission  which  the  commission  might  di- 
rect. The  courts  were  empowered  to  en- 
force, by  mandamus  or  otherwise,  any  ordera 
of  the  commissioners  made  under  authority 
of  the  act.  The  commissioners  under  the- 
act  of  1893  were  directed  to  turn  over  all 
property  and  papers  in  theii  hands  to  the- 
new  board.  The  latter  was  authorized  to  as- 
sume the  cost  of  constructing  the  temporary 
bridge  which  was  in  course  of  erection  un- 
der the  contract  made  by  the  conunissioners- 
under  the  act  of  1893.  So  much  of  the  pub- 
lic act  of  May  24,  1895,  aa  fixed  the  propor- 
tion in  which  each  town  was  to  contribute 
to  the  cost  of  constructing  and  maintaining 
the  bridge  and  highway,  was  repealed. 


pointed  to  take  charge  of  the  property  and  ex- 
ecute the  trust  for  the  benefit  of  the  Inhabit- 
ants of  the  territory  which  comprised  the  orig- 
inal township. 

Philadelphia  v.  Fox,  64  Pa.  169,  upheld  the 
constitutionality  of  an  act  which  transferred 
the  discliarge  of  charitable  trusts  from  a  city 
to  a  board  composed  In  part  of  persons  to  be 
appointed  by  the  courts.  The  court  said : 
"The  city  is  merely  an  agency  Instituted  by 
the  sovereign  for  the  purpose  of  carrying  out 
In  detail  the  objects  of  government, — essen- 
tially a  revocable  agency, — having  no  vested 
rii^ht  to  any  of  its  powers  or  franchises,  .  .  . 
and  tborefore  fully  subject  to  the  control  of 
the  legislature,  who  may  enlarge  or  diminish  its 
territorial  extent  or  its  functions,  may  change 
or  modify  its  internal  arrangement,  or  destroy 
its  very  existence  with  the  mere  breath  of 
arbitrary  discretion.  .  .  .  It  is  nothing  to 
the  purpose,  then,  to  show  that  a  city  may  act 
in  certain  particulars  as  a  private  corporation, 
may  maice  contracts  as  such,  and  that  it  can- 
not Impair  the  obligation  of  a  contract  en- 
tered into  by  it  In  that  capacity.  .  .  . 
TVlien,  therefore,  the  donors  or  testators  of 
these  charitable  funds  granted  or  devised  them 
ia  trust  to  the  municipality,  they  must  be  held 
to  have  done  so  with  the  full  knowledge  that 
their  trustee  so  selected  was  a  mere  creature  of 
the  state,  an  agent  acting  under  a  revocable 
po^'er.  ...  No  one,  I  think,  can  doubt 
that  it  was  entirely  competent  for  that  au- 
thority to  vest  the  entire  management  and 
control  of  all  municipal  affairs  in  just  such  a 
body  as  that  constituted  by  this  act.  If  they 
coald  do  the  greater  they  can  do  the  less.'* 

An  act  incorporating  a  city,  and  relinquish- 
ing to  the  corporation  certain  lands  In  trust 
for  the  use  and  benefit  of  the  city,  with  power 
to  sell  and  apply  the  proceeds  to  the  erection 
of  a  Jail  and  courthouse  for  the  use  of  the 
county,  the  balance  to  be  applied  to  the  pur- 
poses of  education,  did  not  confer  a  vested 
right  In  the  city  to  have  the  property  so  ap- 
plied, and  until  the  trust  had  been  executed 
it  was  competent  for  the  legislature  to  change 
or  abolish  it ;  and  both  trusts  were  In  fact  ex- 
tinguished by  the  repeal  of  the  charter,  so 
that  a  trustee  could  not  be  appointed  by  the 
court  to  administer  them.  Bass  v.  Fontleroy, 
11  Tex.  698. 

Hagerstown  v.  Schner,  37  Md.  180,  holds 
that  even  if  a  private  individual  or  corpora 
tlon  would  have  a  vested  right  to  Immunity 
from  liability  after  the  fall  of  the  bar  of  the 
statute  of  limitations,  which  could  not  be  de- 
vested by  the  repeal  of  the  statute  of  limi- 
tations or  the  extension  of  the  limitation,  a 
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municipal  corporation  would  not  have  such  a 
right.  The  action  was  ew  delicto  against  the- 
clty  for  damages  caused  by  a  mob. 

Lawrence  v.  Louisville,  96  Ky.  595,  27  L.  R. 
A.  560,  24  S.  W.  450  (an  action  against  a  city 
for  damages  for  personal  injuries  caused  by  a 
defective  bridge),  how^ever,  holds  that  the  right 
to  plead  the  statute  of  limitations  after  the- 
fall  of  the  bar  is  a  vested  right  which  cannot 
be  taken  away  by  a  subsequent  repealing  stat- 
ute. The  opinion  does  not  recognize  or  con- 
sider the  question  whether  there  Is  any  dis- 
tinction in  this  respect  between  actions  against 
private  individuals  or  corporations  and  munici- 
pal corporatons. 

Spaulding  v.  Andover,  64  N.  H.  38,  held  that 
an  act  which  attempted  to  divert  to  certain 
Individuals  a  portion  of  a  fund  previously  as- 
signed by  the  legislature  to  a  town  was  invalid 
as  In  violation  of  the  Federal  Constitution,  art. 
1,  8  10,  declaring  that  no  state  shall  pass  any 
law  impairing  the  obligation  of  contracts.  This 
case  recognizes  the  distinction  between  the  pub- 
lic and  private  characters  of  municipal  cor- 
porations. 

The  legislature  has  power  to  direct  that 
fines  collected  in  the  enforcement  of  city  or- 
dinances shall  be  applied  to  the  support  of  in- 
corporated homes  for  friendless  women  situated 
within,  tbe  city.  Indianapolis  v.  Indianapolis- 
Home  for  Friendless  Women,  60  Ind.  215.  The 
court  held  that  the  home  in  question  was  so 
far  a  public  Institution  that  to  appropriate  the 
funds  In  question  to  Its  support  was  not  an 
appropriation  of  money  to  a  private  purpose. 

State  ex  rel.  Board  of  EJdu.  v.  Haben.  22  Wis. 
660,  denies  the  power  of  the  legislature,  with- 
out the  assent  of  a  city  or  Its  Inhabitants,  to 
divert  money  raised  in  a  city  by  taxation  for 
the  erection  of  a  high  school  building  to  the 
purchase  of  a  site  for  a  normal  school. 

The  legislature  may  relieve  a  city  from  the 
trust  to  hold  for  public  use  as  a  park  land  the 
title  of  which  is  in  the  city,  and  authorize  a 
sale  of  the  land  free  from  the  trust.  Brooklyn 
Park  Comrs.  v.  Armstrong,  45  N.  Y.  234,  6 
Am.  Rep.  70. 

The  control  of  city  parks  is  a  matter  of 
purely  local  concern,  as  held  and  owned  by  the 
city  not  in  its  political  or  governmental  capac- 
ity, but  in  a  quasi-private  capacity,  in  which 
the  municipal  authorities  act  for  the  exclusive 
benefit  of  the  corporation  whose  Interests  they 
represent.  State  ex  rel.  Wood  v.  Schwelck- 
ardt,  109  Mo.  496.  19  S.  W.  47. 

The  legislature  has  power  to  regulate  the 
use  of  piers  and  wharves  in  the  city  of  New 
York,  although  the  same  are  the  property  of 
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The  judgment  brought  up  for  review  by 
this  appeal  directed  the  issue  of  a  writ  of 
peremptory  mandamus  to  enforce  the  pay- 
ment by  the  treasurer  of  the  town  of  Glas- 
tonbury of  an  order  drawn  upon  him  by  vote 
of  the  commissioners  for  the  Connecticut 
river  bridge  and  highway  district  for  3-100 
of  the  sum  of  $500,  required  to  meet  expenses 
incurred  by  the  board  for  the  ordinary  sup- 
port and  maintenance  of  the  highway  under 
their  charge.  In  behalf  of  the  town  it  is 
contended  that  it  cannot  thus  be  compelled 
to  contribute,  at  the  dictation  of  officials  not 
of  its  own  choosing,  to  the  cost  of  maintain- 
ing a  highway  which  is  wholly  outside  of  its 
territorial  bounds. 

It  has  undoubtedly  been  the  general  policy 
of  the  state  to  leave  the  expense  of  public 
improvements  for  highway  purposes  to  the 
determination  of  the  municipal  corporations 


within  the  limits  of  which  the  highways  may 
be  situated,  and  to  charge  them  only  wiih 
such  obligations  as  may  be  incurred  in  their 
behalf  by  officers  of  their  own  selection. 
But  when  the  state  at  large  or  the  general 
public  have  an  interest  in  the  construction 
or  maintenance  of  such  works,  there  is  noth- 
ing in  our  Constitution,  or  in  the  principles 
of  natural  justice  upon  which  it  rests,  to 
prevent  the  general  assembly  from  assuiriing 
the  active  direction  of  afTairs  by  such  agenU 
as  it  may  see  fit  to  appoint,  and  apportion- 
ing whatever  expenses  may  be  incurred 
among  such  municipalities  as  may  be  found 
to  be  especially  benefited,  without  first  stop- 
ping to  ask  their  consent.  Norwich  v. 
iSampshire  County  Comrs.  13  Pick.  60: 
Rochester  v.  Roberts,  29  N.  H.  360;  Philadd- 
phia  V.  Fieldy  58  Pa.  320 ;  Simon  v.  Xorthuv. 
27  Or.  487,  30  L.  R.  A.  171,  40  Pac.  660.    As 


the  corporation.  New  York  v.  Fulton  Market 
•Flsbmongers'  Asso.  3  How.  Pr.  N.  S.  491. 

No  principle  is  better  established  or  more 
fundamental  in  Its  character  than  that  a  mu- 
nicipal corporation,  being  organized  for  politi- 
•cal  purposes,  is  constantly  subject  to  the  con- 
trol of  the  legislature,  and  is  liable  at  all  times 
to  have  its  public  powers,  rights,  and  duties 
modified,  changed,  or  abolished  as  the  legisla- 
ture may  deem  proper.  Frederick  v.  Groshon, 
^0  Md.  436.  96  Am.  Dec.  591.  This  case  held 
that  the  power  or  privilege  conferred  upon  a 
town  to  open  and  widen  a  creek  vested  in 
the  town  no  rights  beyond  the  interference  of 
the  legislature,  and  that  it  might  be  absolutely 
abolished  by  the  legislature.  The  action  was 
to  restrain  the  city  from  appropriating  land 
.after  the  power  had  been  abrogated. 

In  New  Orleans  v.  New  Orleans  Waterworks 
Co.  142  U.  S.  70,  35  L.  ed.  943,  12  Sup.  Ct.  Rep. 
142,  it  was  held  that  an  act  of  the  legislature 
incorporating  a  waterworks  company,  which 
4)rovided  that  the  city  should  be  allowed  to 
use  water  for  municipal  purposes  free  of  charge, 
and  in  consideration  thereof  the  franchise  and 
property  of  the  company  should  be  exempt  from 
taxation,  did  not  constitute  a  contract  within 
the  protection  of  the  clause  of  the  FederaJ 
Constitution  forbidding  the  impairment  of  the 
obligation  of  contracts.  The  opinion  says  that 
the  authorities  are  full  and  conclusive  to  the 
point  that  the  municipality,  being  a  mere  agent 
of  the  state,  stands  in  Its  governmental  or  pub- 
lic character  in  no  contract  relation  with  its 
sovereign,  at  whose  pleasure  its  charter  may 
•be  amended,  changed,  or  revoked  without  the 
impairment  of  any  constitutional  obligation, 
while  with  respect  to  its  private  or  proprietary 
rights  and  Interests  it  may  be  entitled  to  the 
■constitutional  protection.  The  case  seems  to 
assume  that  the  matter  in  question  pertains  to 
the  governmental  or  public,  rather  than  to  the 
private  or  proprietary,  character  of  the  city. 

As  contra-distinguished  from  a  private  cor- 
poration, municipal  or  public  grants  of  fran- 
chises are  always  subject  to  the  control  of  the 
legislative  power  for  the  purpose  of  amendment, 
modification,  or  entire  revocation.  Memphis  v. 
Memphis  Water  Co.  5  Heisk.  495. 

This  case  held  that  the  power  of  a  city  to 
erect  waterworks  to  supply  the  city  and  its  In- 
habitants with  water  was  one  of  the  powers 
subject  to  amendment,  modification,  limitation, 
or  revocation  by  the  legislature,  and  that  the 
power  in  question  had  been  impliedly  abrogated 
by  an  act  Incorporating  a  private  corporation 
with  exclusive  power  to  erect  waterworks  in 
the  city,  which  was  passed  before  the  city  had 
taken  any  steps  under  the  power  conferred 
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upon  it,  other  than  causing  maps,  estimates. 
etc.,  to  be  made,  preparatory  to  commencing  the 
actual  construction  of  waterworks.  The  opin- 
ion says  that  the  question  to  what  extent.  If 
at  all,  the  legislature  can  interrere  with  in- 
terests acquired  and  vested  in  the  due  exercise 
of  its  corporate  powers  by  a  public  corporation 
is  not  necessary  to  be  examined  or  determined. 

The  exclusive  right  to  regulate.  Improve,  and 
lease  wharves,  conferred  upon  a  city  by  stat- 
ute, is  a  private  right  of  the  corporation,  and 
not  subject  to  devestlture  without  due  legf&l 
process  and  compensation  therefor,  as  contn- 
distinguished  from  a  public  right,  which  may 
be  abrogated  by  the  state  at  its  pleasure.  EI- 
lerman  v.  McMalns,  30  La.  Ann.  190.  31  Am. 
Uep.  218. 

St.  Louis  V.  Shields,  52  Mo.  351,  npheld  the 
constitutionality  of  an  act  repealing  all  former 
acts  which  in  any  manner  authorized  municipal 
corporations  to  collect  a  wharfage  or  tonnage 
tax,  so  far  as  concerned  a  city  which  was  a 
party  to  the  action,  and  which  had  been  au- 
thorized by  a  previous  act  to  apply  all  net  re- 
ceipts from  wharfage  to  the  credit  of  the  wharf 
funds,  and  had  issued  bonds,  as  security  for 
which  the  revenues  to  be  derived  from  the 
wharfage  were  pledged.  The  courts  said  this 
decision  was  put  upon  the  ground  that  the  lec- 
islature  can  alter  or  repeal  at  will  all  the  acts 
giving  power  to  municipal  corporations,  \in\^9 
the  language  of  the  act  is  clear  that  they  pariP^J 
with  that  power,  and  that  If  the  law  impairs 
the  rights  of  the  bondholders  they  are  the 
proper  parties  to  apply  for  relief. 

East  Hartford  v.  Hartford  Bridge  Co  10 
How.  511,  13  L.  ed.  518.  holds  that  an  act  dis- 
continuing a  ferry  did  not  violate  the  provisiOD 
of  the  United  States  Constitution  forbiddinf 
the  states  to  pass  any  law  impairing  the  obli- 
gation of  contracts,  although  the  legislature 
had  prev'ously  granted  the  franchise  to  the 
town.  This  decision  rests  upon  the  ground 
that,  in  view  of  the  public  character  of  the 
state  and  the  town  (the  parties  to  the  grant 
of  the  franchise)  and  the  subject-matter,  there 
waa  nothing  in  the  nature  of  a  contract 
though  there  might  have  been  if  the  grantee 
of  the  privilege  had  been  an  individual  or  a  pri- 
vate corporation,  instead  of  a  public  corpora- 
tion. 

Benson  v.  New  York,  10  Bart>.  223.  holds 
that  the  grant  of  a  franchise  to  a  municipal 
corporation  to  maintain  a  ferry  creates  a  vested 
right  which  cannot  be  taken  away  by  the  leg- 
islature, first  because  it  is  protected  by  the 
provision  of  the  Federal  Constitution  prohibit- 
ing the  states  from  impairing  the  obligation  of 
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against  legislation  of  this  character,  Amer- 
ican odurts  generally  hold  that  no  plea  can 
be  set  up  of  a  right  of  local  self-government, 
implied  in  the  nature  of  our  institutions. 
People  ex  rel.  Wood  v.  Drapery  15  N.  Y.  532, 
543;  People  ex  rel.  Mo  Lean  v.  Flagg,  46  N. 
Y.  401-404;  Com.  v.  Plaisied,  148  Mass.  375, 
2  L.  R.  A.  142,  19  N.  E.  224. 

The  Constitution  of  Connecticut  was 
ordained,  as  its  preamble  declares,  by 
the  people  of  Connecticut.  It  contem- 
plates the  existence  of  towns  and  coun- 
ties, and  without  these  the  scheme  of  gov- 
ernment  which  it  established  could  not  exist. 
It  secured  to  these  territorial  subdivi- 
sions of  the  state  certain  political  privileges 
in  perpetuity,  and,  among  others,  the  elec- 
tion by  each  county  of  its  own  sheriff,  and  by 
each  town  of  its  own  representatives  in  the 
general  assembly,  and  its  own  selectmen,  and 


such  officers  of  local  police  as  the  laws  might 
prescribe.  It  secured  them  because  it  grant- 
ed them,  not  because  they  previously  existed. 
Towns  have  no  inherent  rights.  They  have 
always  been  the  mere  creatures  of  the  colony 
or  the  state,  with  such  functions,  and  such 
only,  as  were  Qonceded  or  recognized  by  law. 
Webster  v.  Hartointon,  32  Conn.  131.  The 
state  possesses  all  the  powers  of  sovereignty, 
except  so  far  as  limited  by  the  Constitution 
of  the  United  States.  Its  executive  and  ju- 
dicial powers  are  each  distributed  among 
different  magistrates,  elected  some  for  coun- 
ties, and  some  for  the  state  at  large;  but  its 
whole  legislative  power  is  vested  in  the  gen- 
eral assembly.  Our  Constitution  imposes  a 
few,  and  only  a  few,  restrictions  upon  its  ex- 
ercise, and  except  for  these  the  general  as- 
sembly, in  all  matters  pertaining  to  the  do- 
main of  legislation,  is  as  free  and  untram- 


contracta.  and.  second,  because  at  the  sacred- 
nesB  af  vested  rights.  It  says  franchises  of 
this  description  are  partly  of  a  public,  and 
partly  of  a  private,  nature.  So  far  as  the  ac- 
commodation of  passengers  is  concerned  they 
are  puhlid  juris;  so  far  as  they  require  capital 
and  produce  revenue  they  are  privati  juria. 
The  opinion  distinguishes  this  case  from  East 
Hartford  ▼.  Hartford  Bridge  Co.  10  How.  511, 
13  L.  ed.  518,  upon  the  ground  that  the  fran- 
chise in  that  rase  was  claimed  by  a  town, 
which  Is  at  most  but  a  quasi-corporation,  differ- 
ing essentially  from  a  chartered  city,  and  that 
the  grant  was  made  to  the  town  during  the 
pleasure  of  the  legislature,  and  not  In  fee.  The 
opinion  on  this  point  was,  howerer,  obiter  as 
shown  by  Darlington  v.  New  York,  81  N.  Y. 
164,  83  Am.  Dec.  248. 

Police  Jury  v.  Bhreveport,  6  La.  Ann.  661. 
held  that  a  provision  of  an  act  incorporating 
t  town,  giving  the  municipal  authorities  the  ex- 
<:luslve  right  to  establish  ferries  across  a  river, 
did  not  create  a  contract  or  vested  right  in  that 
corporation  which  the  legislature  could  not 
chaoge  or  annul.  The  court  says  the  corpora- 
tion of  a  town  is  established  for  public  pur- 
poses alone,  and  to  administer  a  part  of  the 
sovereign  power  of  the  state  over  a  small  por- 
tion of  its  territory.  It  is  created  by  the  legis- 
lature, and  Is  entirely  subject  to  legislative  con- 
trol. 

A  city  has  no  vested  right  to  the  privilege 
conferred  upon  It  by  a  provision  of  the  act  In- 
corporating It,  giving  it  the  exclusive  right  to 
fix  license  rates  for  the  sale  of  spirituous  liq- 
uors.    Sloan  V.  State,  8  Blackf.  361. 

The  legislature  may  talce  from  a  city  the 
power  conferred  by  Its  charter  to  grant  licenses 
to  sell  spirituous  liquors,  notwithstanding 
that  the  receipts  from  such  licenses  are  ap- 
propriated to  the  support  of  paupers.  Gutz- 
weller  v.  People,  14  111.  142. 

A  town  acquires  no  vested  rights  under  a 
statute  by  virtue  of  which  the  expense  of  main- 
taining a  bridge  Is  apportioned  between  cer- 
tain towns,  to  have  such  towns  contribute, 
which  cannot  be  devested  by  a  subsequent  stat- 
ute. Wey month  &  B.  Fire  Dlst.  v.  Norfolk 
County  Comrs.  108  Mass.  142. 

Davock  V.  Moore,  105  Mich.  120,  28  L.  R.  A. 
T83.  63  N.  W.  424,  while  conceding  that  the 
property  which  a  municipal  corporation  ac- 
quires in  the  exercise  of  Its  corporate  powers  Is 
protected  from  legislative  interference  as 
vested  rights,  h(4ds  that  the  legislature  may 
change,  modify,  or  altogether  take  away  a  par- 
ticular source  of  revenue, — e.  o-»  a  liquor  tax. 

The  power  or  franchise  of  a  village  to  grant 
licenses  to  grocers  to  sell  spirituous  liquors  is 
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not  a  vested  right  which  cannot  be  impaired 
or  taken  away  by  the  legislature.  The  court 
says  that  the  power  conforrcd  by  the  charter  ia 
wholly  political.  People  v.  Morris,  13  Wend. 
325. 

Aberdeen  v.  Saunderson,  8  Smedes  ft  M.  663, 
and  Aberdeen  Female  Academy  v.  Aberdeen,  18 
Smedes  ft  M.  645,  hold  that  a  provision  of  a 
charter  of  a  town  granting  It  the  sole  power  to 
grant  liquor  licenses,  and  to  appropriate  the 
money  arising  therefrom  to  city  purposes,  cre- 
ated a  vested  Interest  In  the  avails  of  the  exer- 
cise of  the  franchise  which  cannot  be  devested 
by  the  legislature  so  long  as  the  franchise  ex- 
ists, although  the  legislature  has  power  to  de- 
stroy the  franchise  itself.  In  the  latter  case 
the  decision  seems  to  rest  upon  the  ground  that 
the  franchise  Is  both  public  and  private  in 
character;  i.  e.,  that  the  power  to  grant  a  li- 
cense was  given  for  public  purposes,  and  may 
have  been  intended  as  a  municipal  and  police 
regulation,  but  that  the  fund  itself  arising  from 
the  license  Is  for  the  private  advantage  and 
emolument  of  the  town. 

Williamson  v.  New  Jersey,  130  U.  S.  189,  32 
L.  ed.  915.  9  Sup.  Ct.  Rep.  453,  upholds  the 
power  of  the  legislature  to  repeal  an  act  pro- 
viding that  a  poor  farm  belonging  to  a  city  and 
situated  in  a  township  should  at  all  times  be 
liable  and  subject  to  taxation  by  the  township. 
The  court  says  that  such  a  grant  of  the  power 
of  taxation  docs  not  form  a  contract  between 
the  state  and  the  township,  within  the  protec- 
tion of  the  clause  of  the  Federal  Constitution 
against  impairing  the  obligation  of  contracts. 

Bowdoinham  v.  Richmond,  6  Me.  112,  19  Am. 
Dec.  197,  held  that  a  town  acquired  a 
vested  right  to  have  a  new  town  contribute  a 
proportionate  part  of  the  expense  of  maintain- 
ing the  paupers  of  the  original  town  at  the  time 
of  the  division,  and  that  the  legislature  had 
no  power  to  Impair  that  right. 

The  species  of  property  which  shall  be  the 
subject  of  municipal  taxation  or  exemption  is 
a  matter  purely  within  the  legislative  discre- 
tion, and  a  city  charter  is  not  a  contract  be- 
tween the  state  and  the  city  securing  to  the 
latter  the  absolute  power  of  taxation  beyond 
the  control  of  modlfi cation  by  the  legislature. 
Richmond  v.  Richmond  ft  D.  R..Co.  21  Gratt. 
004. 

A  city  Is  entirely  under  the  control  of  the 
legislature,  and  its  charter  may  be  repealed  or 
modified  by  the  legislature,  and  't  has  no  vested 
right  to  tax  particular  property  for  municipal 
purposes,  which  may  not  be  taken  away  by  the 
legislature.     State  Bank  v.  Madison,  3  Ind.  43. 

A  Judgment  that  a  town  shall  be  assessed 
for  the  erection  nnd  maintenance  of  a  bridge  in. 
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meled  as  the  people  would  themselves  have 
been,  had  they  retained  the  law-making 
power  in  their  own  hands,  or  as  they  are  in 
adopting  such  constitutional  amendments 
from  time  to  time  as  they  think  fit.  Pratt 
V.  Allen,  13  Conn.  119,  125;  Booth  v.  Wood- 
bury, 32  Conn.  118,  126.  It  has  not  infre- 
quently, from  early  colonial  days,  made  spe- 
cial provision  for  particular  highways  or 
bridges,  and  in  several  instances,  by  the  ap- 
pointment of  agencies  of  its  own  to  con- 
struct or  alter  them  at  the  expense  of  those 
upon  whom  it  thought  fit  to  cast  the  burden. 
1  Col.  Rec.  p.  417;  6  Col.  Rec.  p.  80;  13  Col. 
Rec.  p.  601;  14  Col.  Rec.  pp.  G05,  630;  1  Pri- 
vate Laws,  282,  285.  By  legislation  of  this 
nature  the  city  of  Hartford  was  recently 
compelled  to  contribute  a  large  sum  for  a 
separation  of  grades  at  the  Asylum  street 


railroad  crossing,  and  we  held  the  act  to  bt 
not  unconstitutional.  Woodruff  v.'CaiUn, 
64  Conn.  277,  6  Atl.  849;  Woodruff  v.  A'cw 
York  d  N.  E.  R.  Co.  59  Conn.  63,  83,  20  Atl. 
17.  That  so  many  laws  of  this  general  de- 
scription have  been  enacted  by  the  general 
assembly,  both  before  and  since  the  adoption 
of  our  Constitution,  is,  of  itself,  entitled  to 
no  small  weight  in  determining  whether  they 
fall  within  the  legitimate  bounds  of  what 
that  instrument  describes  as  "legi8lati?e 
power."  Maynard  v.  Hill,  125  U.  S.  190, 
204,  31  L.  ed.  664,  666,  8  Sup.  Ct.  Rep.  723; 
Wheeler^a  Appeal,  45  Conn.  306.  One  of 
those  to  which  reference  has  been  made  (1 
Private  Laws,  p.  285)  required  the  town  of 
Granby  to  build  and  maintain  a  bridge 
across  the  Farmington  river,  half  of  which 
was  in  the  town  of  Windsor,  and  was  ad- 
judged to  be  valid  by  this  court,  notwith- 


an  adjoining  town  does  not  vest  In  the  latter 
a  right  to  have  the  former  contribute  to  the 
cost  of  erection  and  maintenance,  which  cannot 
be  taken  away  by  the  legislature.  Underbill  v. 
Essex,  04  Vt.  28,  23  Atl.  617. 

But  Strafford  v.  Shnron,  61  Vt.  126,  4  L.  R. 
A.  499,  17  Atl.  793,  18  Atl.  308,  held  thnt  a 
town,  by  recovering  a  Judgment  for  contribn- 
tion  against  another  town  under  a  statute'pro- 
vidlng  for  contribution  between  the  towns  in  the 
construction  of  bridges,  acquired  a  vested  right. 

Layton  v.  New  Orleans,  12  La.  Ann.  515,  holds 
that  a  provision  of  the  statute  consolidating 
municipalities,  that  the  debt  of  the  consoli- 
dated municipality  should  be  borne  by  the  re-, 
Bpectlve  constituent  municipalities  in  propor-' 
tlon  to  the  debts  which  they  had  incurred  be- 
fore the  consolidation,  did  not  create  a  vested 
right  in  such  constituents,  and  that  the  legis- 
lature might  change  its  policy,  and  direct  that 
the  taxes  should  be  equal  and  uniform  within 
the  entire  limits  of  the  consolidated  munJcipal- 
ity. 

The  opinion  of  Judge  Beck,  in  Dubuque  v. 
Illinois  C.  R.  Co.  39  Iowa,  56,  denies  the  right 
of  the  legislature  to  release  a  railroad  company 
from  municipal  taxes  already  levied,  upon  the 
ground  that  the  city  had  a  valid  legal  claim 
against  the  railroad  company  for  the  amount 
of  the  assessment,  which  was  within  the  con- 
stitutional provisions  against  depriving  per- 
sons of  property  without  due  process  of  law 
and  impairing  the  obligations  of  contracts. 
The  opinion  says  that  the  right  of  a  city  to 
hold  property,  and  the  binding  nature  of  obli- 
gations entered  Into  with  it,  are  protected  by 
those  constitutional  guaranties.  A  municipal 
corporation,  though  a  public  and  political  in- 
stitution, deriving  Its  life  and  powers  from  the 
state,  possesses  a  private  and  proprietary 
character,  and,  as  such,  may,  acquire  and  hold 
property  and  make  contracts.  It  is  protected 
In  its  property  by  the  same  constitutional  guar- 
anties that  extend  over  natural  persons,  and 
rights  held  by  It  In  that  character  are  beyond 
legislative  control  and  Interference.  In  reply 
to  the  argument  of  counsel  that  "rights"  exer- 
cised by  a  municipal  corporation,  which,  like 
the  right  to  collect  taxes,  can  never  be  exercised 
by  a  private  person  or  corporation,  are 
necessarily  public  and  subject  to  the  legis- 
lative control,  the  opinion  says  that  rights  can- 
not be  classitied  or  distinguished  as  public  and 
private ;  that  rights  held  oy  political  corpora- 
tions, as  to  every  element  Inhering  therein 
which  is  necessary  to  create  a  right,  differ 
in  no  respect  from  rights  secured  by  the  law 
to  private  persons,  and  that  while  such  rights 
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may  be  subject  to  control  that  cannot  be  exe^ 
cised  over  the  rights  of  an  individual,  they  can- 
not be  taken  away  or  impaired  by  any  power 
in  the  state.  The  point  of  the  opinion  seems 
to  be  that  while  the  powers  of  a  municipal 
corporation  may  be  distinguished  as  public  and 
private,  and  that  while  the  poxcers  of  a  muni- 
cipal corporation  are  conferred  by  the  legisla- 
ture and  may  be  taken  away  by  the  same 
authority,  a  right  acquired  by  the  exercise  of 
a  power  while  in.  existence  cannot  be  affeoied 
by  the  abro^tlon  of  the  power.  For  Instance, 
the  power  under  which  the  levy  was  made  may 
be  taken  away  by  the  legislature,  but  the  prop- 
erty right  in  the  liability  for  the  taxes  cannot 
be  taken  away.  The  opinion  on  this  point  must 
be  regarded  as  merely  expressing  the  view  of 
the  Judge  who  wrote  it,  as  none  of  the  other 
Judges  concurred  with  him  on  this  point. 

Upon  the  general  question  as  to  the  authority 
of  the  legislature  over  city  streets,  see  note  to 
Iron  Mountain  R.  Co.  v.  Bingham  (Tenn.)  4 
L.  R.  A.  622. 

Upon  the  question  as  to  the  power  of  the 
legislature  to  vacate  or  discontinue  city  streets. 
see  note  to  Moffitt  v.  Brainard  (Iowa)  26  L.  R. 
A.  821. 

The  plenary  control  of  the  legislature  over 
the  streets  has  been  generally  upheld.  Thus: 

The  legislature  may  authorize  the  construc- 
tion of  railroads  along  streets  without  the  con- 
sent of  municipal  authorities.  State  ea  rcL 
Jacksonville  v.  Jacksonville  Street  R.  Co.  2» 
B'la.  690.  10  So.  590. 

The  legislature  may  grant  to  a  street  rail- 
way the  right  to  run  through  the  streets  and 
squares  of  a  city  without  compensation  to  ii- 
Savannah  &  T.  R.  Co.  v.  Savannah,  45  Ga.  602. 

Clinton  V.  Cedar  Rapids  &  M.  River  R.  Co. 
24  Iowa,  455,  upholds  the  right  of  the  legisla- 
ture to  authorize  a  railroad  to  construct  its 
road  through  streets,  the  fee  of  which  was  In  a 
city,  without  the  consent  of,  or  compensation 
to,  the  city.  The  opinion  says  that  the  city 
holds  the  fee  In  trust  for  the  public,  not  for 
the  people  of  the  city  alone,  but  the  general 
public  as  well.  It  says  a  city  by  its  constituent 
act  may  be  authorized  to  acquire  property  for 
a  market  house,  a  public  hall,  or  the  like,  and 
that  of  that  kind  of  property  the  city  cannot 
be  deprived  by  the  legislative  act,  except  It  be 
taken  for  public  use,  and  If  so  taken  the  city 
is  entitled  to  compensation. 

The  legislature  may  grant  to  a  street  rail- 
road company  the  right  to  lay  Its  tracks  In  the 
streets  of  a  city  without  the  consent  of  the 
municipal  authorities,  notwithstanding  that  the 
city  charter  confers  upon   the  city  the  super- 
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Btanding  then,  as  now^  the  General  Statutes 
provided  that  bridges  over  rivers  dividing 
towDB  should  be  built  and  maintained  at 
their  joint  cost.  Oranby  v.  Thuratonf  23 
Conn.  416.  There  is  no  principle  of  free  gov- 
ernment or  rule  of  natural  justice  which  de- 
mands that  the  support  of  highways  and 
bridges  shall  be  imposed  only  on  those  ter- 
ritorial subdivisions  of  the  state  in  which 
they  are  situated.  If  it  be  required  of  them, 
it  is  only  by  virtue  of  a  statute  law,  which 
the  legislature  can  vary  or  repeal  at  pleas- 
ure. Chidsey  v.  Canton,  17  Conn.  475,  478. 
The  burden  is  one  that  the  legislature  can 
put  on  such  public  agencies  as  it  may  deem 
equitable,  and  transfer  from  one  to  another, 
from  time  to  time,  as  it  may  judge  best  for 
the  public  interest.  Dow  v.  Wakefield,  103 
Mass.  267;  Agawam  v.  Hampden  County, 
130  Mass.  628;  Mobile  County  v.  Kimball, 
102  U.  S.  691,  703,  26  L.  ed.  238,  241 ;  Washer 
V.  Bullitt  County,  110  U.  S.  658,  28  L,  ed. 
249.  4  Sup.  Ct.  Rep.  249. 

The  defendant  urges   that  taxation   and 
representation  are  indissolubly  connected  by 


the  underlying  principles  of  free  govern- 
ment, and  that  this — the  commission  which 
directs  the  affairs  of  the  bridge  district  and 
makes  requisitions  on  the  towns  for  such 
funds  as  it  deems  necessary  not  having  been 
selected  by  them — is  a  sufficient  defense 
against  the  payment  of  the  order  which  has 
been  drawn  upon  him,  since  it  can  be  paid 
only  out  of  moneys  raised  by  town  taxation. 
Taxes  can,  indeed,  under  our  system  of 
government,  only  be  imposed  by  the  free  con- 
sent of  those  who  pay  them,  or  their  repre- 
sentatives, and  for  purposes  which  they  ap- 
prove. But  the  inhabitants  of  these  towns 
were  represented  in  the  general  assembly  )iy 
which  the  laws  now  brought  in  question 
were  enacted.  The  legislative  power,  after 
defining  the  general  purposes  of  taxation,  to 
confer  upon  local  public  corporations  the 
right  to  determine  the  amount  of  the  levy 
within  the  territory  under  their  jurisdic- 
tion, is  unquestionaJ)le;  and  in  its  exercise 
it  is  immaterial  whether  the  corporations  to 
which  that  function  is  entrusted  or  between 
which   it   is   shared   be   called   counties   or 


vision  of  the  public  streets.  Jersey  City  v. 
Jersey  City  ft  B.  R.  Co.  20  N.  J.  Eq.  360. 

People  T.  Kerr,  27  N.  Y.  188.  upheld  the  right 
of  the  legislature  to  authorize  a  railroad  com- 
panj  to  construct  Its  road  through  the  streets 
of  New  York  without  the  consent  of  or  com- 
pensation to  the  city.  This  decision,  rests  upon 
the  ground  that  the  fee  or  the  streets  acquired 
by  the  city  under  the  act  of  1813,  §  118,  was 
beld  In  trust  for  the  public  use  of  all  the 
people  of  the  state,  and  not  as  a  corporate  or 
municipal   property. 

N'ew  Orleans.  M.  &  T.  R.  Co.  ▼.  Ellerman,  105 
U.  S.  166.  26  L.  ed.  1015,  held  that  the  charter 
of  New  Orleans  and  a  statute  of  Louisiana 
anthorizlng  the  city  to  erect  and  maintain 
wharves  within  its  limits,  and  to  collect  wharf- 
ase.  did  not  prevent  the  legislature  from  grant- 
iDj?  to  a  railroad  company  the  authority  to  In- 
close and  occupy  for  Its  purposes  and  uses  a 
portion  of  the  levee  and  batture,  and  main- 
tain the  wTiarf  It  had  theretofore  erected  on  Its 
property  within  those  limits,  or  from  exempt- 
ing it  from  the  supervision  and  control  which 
the  municipal  authorities  exercised  in  the  mat- 
ter of  public  wharves. 

New  Orleans.  M.  &  C.  R.  Co.  v.  New  Orleans. 
26  I^.  Ann.  478,  holds  that  the  legislature  had 
no  power  to  grant  a  railroad  company  the  right 
to  construct  and  maintain  a  depot  upon  public 
squares,  the  title  of  which  In  fee  was  vested 
in  a  city.  The  court  says  that  after  a  care- 
ful consideration  of  the  question  it  has  come 
to  the  conclusion  that  a  municipal  corporation 
may  own  property  to  and  over  which  the  legis- 
latTire  has,  while  such  corporation  exists,  no 
right  of  control  In  opposition  to  or  independ- 
ently of  the  will  or  consent  of  the  corporation. 
That  a  municipal  corporation  possesses  two 
classes  of  powers  and  two  classes  of  rights, 
public  and  private.  In  all  that  relates  to 
on(^  class  It  Is  merely  the  agent  of  the  state 
and  subject  to  Its  control ;  In  the  other  it  Is  the 
agent  of  the  Inhabitants  of  the  place,  and  is 
not  subject  to  the  absolute  control  of  the  legis- 
lature. Its  creator.  Among  this  latter  class  Is 
the  right  to  acquire,  bold,  and  dispose  of  prop- 
erty. 

Portland  &  W.  Valley  R.  Co.  v.  Portland,  14 
Or.  188,  58  Am.  Rep.  299,  12  Pac.  265,  holds 
that  the  title  which  a  city  has  In  Its  streets 
or  public  places  is  not  private  property  in  the 
48  L.  R.  A. 


sense  that  It  cannot  be  taken  for  public  use 
without  Just  compensation,  but  It  Is  public,  and 
the  power  of  regulating  the  use  thereof  resides 
In  the  legislature.  The  power  of  the  legisla- 
ture over  property  dedicated  to  a  public  use 
Is  not  absolute.  It  may  regulate  the  use  of 
the  property  or  promote  Its  Improvement,  but 
cannot  divert  It  or  subject  It  to  any  use  clearly 
inconsistent  with  the  contract  of  dedication. 
The  act  Involved  in  this  case  granted  a  rail- 
road the  right  to  use  for  Its  depot  buildings 
and  tracks  property  dedicated  by  the  owner  to 
public  use  as  a  levee  or  public  landing  and 
subsequently  deeded  to  the  city  by  the  dedica- 
tor. 

People  ex  rel.  New  York  v.  Brooklyn  Bd.  of 
Assessors,  111  N.  Y.  505.  2  L.  R.  A.  148,  19 
N.  E.  90.  held  that  a  landing  place  In  Brook- 
lyn, owned  by  the  city  of  New  York  and  used 
by  It  as  an  Incident  to  Its  ferry  franchise, 
was  exempt  from  taxation  under  the  principle 
that  property  of  a  municipality  acquired  and 
held  for  governmental  and  public  uses 
and  used  for  public  purposes  Is  not 
a  taxable  subject  within  the  purview  of 
the  tax  laws.  The  court  says  It  does 
not  desire  to  express  an  opinion  on  the 
question  whether  there  is  m  principle  a  dis- 
tinction between  taxation  of  the  property  of 
a  municipality  strictly  devoted  to  public  use, 
and  property  which  it  owns,  though  not  ac- 
quired for  a  public  use,  although  It  may  be 
held  on  the  general  trust  applicable  to  all 
property  of  the  corporation,  but  the  acquisi- 
tion or  holding  of  which  has  no  connection 
with  the  public  functions  of  the  municipality, — 
Illustrating  by  supposing  that  the  city  of  New 
York  had  acquired  a  building  lot  In  Brooklyn. 
The  opinion  says  that  the  ferry  franchise  In 
connection  with  which  the  landing  place  was 
used  was  conferred  for  a  public  use,  and  that 
that  fact  's  clearly  recognized  in  all  the  char- 
ters. 

A  municipal  corporation  has  no  proprietary 
rights  in  streets,  levees,  or  other  public  grounds 
within  its  territorial  limits,  but  whatever 
rights  It  has  In  them  are  held  merely  In  trust 
for  the  public.  St.  Paul  v.  Chicago,  M.  ft  St.  P. 
R.  Co.  63  Minn.  830,  34  L.  R.  A.  184,  63  N.  W. 
267,  65  N.  W.  649,  68  H.  W.  458. 
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towns,  school  districts  or  bridge  districts. 
When  a  levy  is  voted,  the  action  is  corporate 
action,  deriving  its  obligatory  force  wholly 
from  the  authority  of  the  state.  Towns  can- 
not tax  their  inhabitants  for  any  purpose  ex- 
cept by  virtue  of  statute  law.  That  law  for 
many  years  required  them  annually  to  tax 
for  moneys  to  be  paid  over  to  the  state  treas- 
urer for  state  expenditures.  It  now  re- 
quires them  to  tax,  as  occasion  may  require, 
for  moneys  to  be  paid  over  to  the  county 
treasurer  for  county  expenditures.  It  can 
equally  require  any  town  or  towns  to  tax  for 
moneys  to  be  paid  over  to  the  treasurer  of  a 
bridge  or  highway  district  in  which  they 
arc  included,  for  district  expenditures. 
Kingman,  Petitioner,  153  Mass.  566f  12  L.  R. 
A,  417,  27  N.  E.  778. 

It  has  been  suggested  that  in  colonial 
times  it  was  the  right  of  the  inhabitants  of 
every  town  themselves  to  order  the  munici- 
pal duties  assigned  to  them,  and  choose  the 
officers  by  whom  only  it  could  be  placed  un- 
der a  pecuniary  obligation,  and  that  this  is 
one  of  those  rights  and  privileges  "derived 
from  our  ancestors,"  to  "define,  secure,  and 
perpetuate"  which  our  Constitution  was 
adopted,  and  to  which  its  preamble  refers. 
If  it  can  be  said  that  such  a  right  ever  ex- 
isted, it  was  not  one  of  the  nature  of  those 
which  were  described  by  the  framers  of  the 
Constitution.  They  were  speaking  of  rights 
personal  to  the  individual,  as  a  citizen  of  a 
free  commonwealth,  civil  a«  distinguished 
from  political,  and  belonging  alike  to  each 
man,  woman,  and  child  among  the  people  of 
Connecticut.  Such  of  them  as  they  deemed 
most  essential  they  proceeded  to  specify  in 
the  Declaration  of  Rights,  and  here  we  find 
asserted  (art.  1,  §  2)  that  "all  political 
power  is  inherent  in  the  people,  and  all  free 
governments  are  founded  on  their  author- 
ity," and  subject  to  such  alterations  in  form, 
from  time  to  time,  "as  they  may  think  ex- 
pedient." If  there  were  any  absolute  right 
in  the  inhabitants  of  our  towns  to  regulate 
their  town  finances  and  affairs,  which  was 
superior  to  all  legislative  control,  it  would 
be  a  great  "political  power."  It  would  cre- 
ate an  impe7'inm  in  imperio,  and  invest  a 
certain  class  of  our  people — those  qualified 
to  vote  in  town  meetings — with  the  preroga- 
tive of  defeating  local  improvments  which 
the  general  assembly  deemed  it  necessary  to 
construct  at  the  expense  of  those  most 
benefited  by  them,  under  the  direction  of 
agonts  of  the  state,  unless  the  work  were 
done  and  its  cost  determined  under  town 
control.  No  set  of  men  can  lay  claim  to  such 
a  privilege  under  the  Constitution  of  Con- 
necticut. 

The  defendant  further  insists  that  the  act 
of  June  28th  is  void  because,  in  §  4,  it  re- 
quires payments  from  the  town  treasuries 
without  providing  the  necessary  means;  the 
authority  given  to  raise  the  necessary  funds 
in  the  annual  tax  levy  being  of  no  avail,  be- 
cause the  bridge  district  is  not  required  to 
submit  any  estimate  of.  the  amount  needed 
for  the  ensuing  year  before  the  time  for  lay- 
ing the  tax.  There  is  no  substance  to  this 
objection.  So  far  a«  ooncems  the  principal 
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and  interest  of  any  bonds  that  may  be  is- 
sued, each  town  is  expressly  directed  to  pay 
to  the  district  annually  25  cents  for  each 
$1,000  of  its  grand  list,  until  enough  ]m 
been  thus  received  to  satisfy  its  proportion- 
ate share.  As  to  the  ordinary  expenses  of 
maintenance,  the  commission  is  to  draw  or- 
ders on  each  town  from  time  to  time  for 
such  sums  as  it  may  determine  as  the  pro- 
portion of  such  town  under  the  provisioni 
of  the  act.  The  rule  for  ascertaining  this 
proportion  is  that  previously  laid  down  in 
the  same  section,  and  it  is  to  be  presumed 
that  the  commission  will  make  such  reports 
to  each  town  before  its  annual  town  meeting 
as  will  enable  it  to  lay  all  taxes  necessary 
to  meet  its  probable  expenses  for  the  succeed- 
ing year.  As  to  those  of  the  first  year,  there 
ib  nothing  on  the  record  to  indicate  that  the 
share  of  any  town  could  have  been  large 
enough  to  cause  it  the  slightest  embarrass- 
ment. 

No  valid  exception  can  be  taken  to  Uiis 
rule  of  apportionment,  according  to  which 
the  expenses  of  the  bridge  district  are  to  be 
distributed  among  the  several  towns. 

The  acts  of  1895,  under  which  the  present 
action  has  arisen,  both  refer  to,  and  in  a 
sense  rest  upon,  the  act  of  1887.  That  was 
designed  to  secure  the  perpetual  mainte- 
nance of  the  ITartford  bridge  as  a  free  hijrn- 
way  at  the  expense  of  those  towns  to  which 
it  might  be  found  to  be  of  especial  benefit. 
The  duty  of  ascertaining  which  towns  would 
be  thus  benefited  was  intrusted  to  the  supe- 
rior court.  It  might  have  been  undertaken 
by  the  legislature  itself,  but  it  was  entirely 
proper  to  make  it  the  subject  of  proceedinsrs^ 
of  a  judicial  character,  to  be  instituted  by 
the  state.  Salem  Tump,  rf  C.  Bridqe  Corp. 
v.  Esse.r  County,  100  Mass.  282.  This  duty 
was  fulfilled,  and  since  the  date  of  the  final 
decree  in  that  cause  there  has  been,  and  there 
could  be,  no  material  change  in  any  of  the 
conditions  by  which  it  was  determined. 
Whatever  towns  were  most  benefited  in  1S8^ 
by  the  perpetual  maintenance  of  a  free  brid<re 
must  be  most  benefited  by  it  in  1805.  This 
was  purely  a  question  of  proximity.  Hart- 
ford is  the  natural  market  of  all  the  nei<rh- 
boring  towns  lying  within  easy  driving  dis- 
tance. From  several  of  these  she  is  separat- 
ed by  a  navigable  river,  which  is  outside  of  her 
boundaries  as  well  as  of  theirs.  Ferries  had 
been  tried  as  a  means  of  communication,  and 
found  inadequate.  A  toll  bridge  had  then 
been  established,  and  with  the  same  result. 
The  next  step,  naturally,  was  to  provide  for 
a  free  bridge.  Fo\ir  towns  east  of  the  river 
have  been  judicially  found  to  derive  a  spe- 
cial benefit  from  this,  and.  while  the  pmiior- 
tionate  benefits  accruing  to  each,  as  well  a? 
those  to  Hartford,  may  vary  from  time  t^ 
time,  with  changes  in  population  and  indus- 
trial or  social  conditions,  some  benefit,  and 
some  es|tecial  benefit,  to  each  of  the  grwir*. 
must,  in  the  nature  of  things,  always  be  felt. 
On  this  point  they  were  fully  heard  before 
a  competent  tribunal,  which,  after  due  no- 
tice to  every  town  in  the  state,  and  long  con- 
sideration, selected  them  out  of  all  the  rest. 

Complaint  is  made  because,  while,  by  the 
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decree  of  the  superior  court,  Glaatonbury 
was  charged  vrith  25-210  of  the  cost  of  erect-* 
ing  and  maintaining  a  bridge  at  this  point, 
and  this  proportion  was  reaffirmed  by  the 
general  assembly  in  the  act  of  May  24,  1895, 
by  that  of  June  28,  1895,  it  was  cut  down  to 
3--100,  and  other  changes  made,  with  the  re- 
sult of  reducing   the   assessment  of   every 
town  except  Hartford,  the  burden  thrown 
upon  which  was  largely  increased.    There  is 
no  reason  why  the  relative  amount  of  bene- 
fits, which  each  of  the  five  towns,  as  com- 
pared with  the  rest,  derives  from  the  bridge, 
may  not  vary  from  one  period  of  time  to  an- 
other, and  any  such  variation  might  present 
an  equitable   ground   for   making  a   corre- 
sponding change  in  its  proportionate  assess- 
ment for  the  expenses  of   construction   or 
maintenance.     That   what   was   the   proper 
shRre  of  each  was  determined  in  1889  by  a 
judicial  proceeding  did  not  preclude  a  read- 
justment for  due  cause,  in  1896,  by  a  legis- 
lative proceeding;  nor  did  the  act  of  May 
24,  1895,  put  it  out  of  the  power  of  the  gen- 
eral assembly  to  reconsider  its  action,  as 
WAS  in  effect  done  by  the  act  of  June  28. 
Scituate  v.  Weymouth,  108  Mass.  128.     We 
arc  bound  to  presume  that  there  was  due 
cause  for  making  the  apportiotunent  finally 
determined  on,  for  it  is  certain  that  there 
miijht  have  been.      A  comparison  of  the  cen- 
jnises  of  the  United  States  for  1880  and  1890, 
between  which  dates  the  proceedings  under 
the  act  of  1887  were  brought  to  a  conclusion, 
shows  that  while,   during   the   intervening 
decade,   the   population   of   Hartford,   East 
Hartford,  and  Manchester  had  been  largely 
increased,   that  of  Glastonbury  and   South 
Windsor   had    suffered   a   substantial    loss. 
The  organization  of  modern  society  is  such 
as  to  foster  the  growth  of  cities  and  their 
suburbs,  at  the  expense  of  country  towns  de- 
pendent for  their  prosperity  on  agricultural 
pursuits.     The    street    railways,    from    the 
tAxos  pa.id   by  which   the   treasury   of   the 
brids^e  district  was  to  be  in  part  supplied, 
run  from  Hartford  to  the  towns  across  the 
r\TQT,  and  from  their   inhabitants  a   large 
part  of  the  fares  collected  may  be  derived, 
fn  view  of  all  these  matters  the  general  as- 
sembly may  well  have  concluded,  when  by 
the  act  of  June  28  they  were  about  to  supply 
the  necessary  machinery  for  carrying  into 
effect  the  main  object  of  the  act  of  May  24, 
that    Hartford,  with   its   rapidly  increasing 
bu!%ines8  and  population,  ought  in  fairness  1o 
relieve  the  lesser  towns  in  the  bridge  dis- 
trict of  part  of  the  burden  to  which  they 
were  subject  under  previous  leffislation. 

>ror  is  it  of  any  importance  that  in  1893 
the  state  had  taken  the  maintenance  of  the 
bridge  upon  itself.  This  was  merely  a  gra- 
tuitous act,  with  no  element  of  a  contract, 
and  gave  rise  to  no  vested  rights,  except 
3«ch  as  might  accrue  from  obligations  on 
the  part  of  the  state  subsequently  assumed 
jy  virtue  of  its  provisions. 
*  It  18  contended  that  such  an  obligation 
ras  contracted  in  favor  of  the  Berlin  Iron 
'iridfie  Company,  and  was  impaired  by  the 
egislation  of  1895.  If  so,  this  legislation 
rould  be  so  far  forth  invalid,  as  against  that 
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company,  under  article  1,  §  10,  of  the  Consti- 
tution of  the  United  States.  The  result 
would  be  that  the  contract  made  between  it- 
and  the  bridge  commissioners,  acting  under 
the  act  of  1893,  would  remain  in  force,  but 
not  that  the  state  could  not  compel  the  towna 
especially  benefited  by  its  execution  to  pay 
for  the  benefits  received.  In  fact,  however^ 
the  pleadings  show  that  the  bridge  company, 
availing  itself  of  the  remedy  tendered  by  the 
act  of  May  24,  1895,  presented  its  claim  for 
breach  of  contract  to  the  commission  ap- 
pointed to  examine  it,  and  pending  this  ac* 
tion  has  accepted  their  award,  and  dis- 
charged the  state  from  all  demands.  This, 
at  all  events,  left  the  towns  or  their  repre- 
sentatives in  no  position  to  raise  this  objec- 
tion on  constitutional  grounds.  In  manda- 
mus proceedings,  matters  occurring  after  the 
suit  is  brought  can  be  properly  considered 
in  determining  whether  the  writ  shall  be 
made  peremptory. 

The  defendant  also  urges  that  the  act  of 
June  28  violates  the  14th  Amendment  of  the 
Constitution  of  the  United  States,  in  that  it 
deprives  the  town  of  Glastonbury  of  property 
without  due  process  of  law,  and  denies  to  it 
the  equal  protection  of  the  laws.  No  right, 
as  against  a  state,  to  the  equal  protection 
of  the  laws,  is  secured  to  its  municipal  cor- 
porations by  this  amendment,  which  can 
limit  in  any  way  legislation  to  charge  them 
with  public  obligations.  Nor  have  their  in- 
habitants, in  their  capacity  of  members  ol 
such  corporations,  any  greater  rights  or  im- 
niimities.  A'eu?  Orleans  v.  'Sew  Qrlean9 
Waterworks  Co.  142  U.  S.  79,  93,  35  L.  ed. 
943,  948.  12  Sup.  Ct.  Rep.  142.  No  prop- 
erty of  the  town  of  Glastonbury  has  been  or 
is  to  be  taken.  '  Booth  v.  Woodbury,  32  Conn, 
118,  130  J  Chicago,  B.  d  Q.  R.  Co,  v.  Otoe 
County,  16  Wall.  607,  676,  21  L.  ed.  375,  381. 
A  duty  to  lay  taxes  for  public  purposes  has 
been  imposed,  and  for  reasons  already  stated 
it  was  competent  to  the  general  assembly  to 
create  that  duty,  as  it  was  created.  Their 
proceedings  were  due  proceedings.  The 
process  by  which  it  is  now  sought  to  compel 
the  defendant  to  pay  the  sum  in  controversy 
is  due  process.  The  town  can  found  no 
claim,  under  the  Constitution  of  the  United 
States,  any  more  than  under  that  of  Con- 
necticut, to  such  right  of  local  self-govern- 
ment as  precludes  the  general  assembly  from 
exacting  this  payment,  notwithstanding  the 
demand  comes  from  another  municipal  cor- 
poration, the  bridge  district,  in  choosing 
whose  members  or  directing  whose  affairs  it 
has  had  no  share.  Oiozza  v.  Tieman,  14ft 
U.  S.  657,  062,  37  L.  ed.  599,  601,  13  Sup.  Ct. 
Rep.  721. 

We  have  spoken  of  the  bridge  district  a» 
a  municipal  corporation,  although  it  may 
not  answer  the  common-law  definition  of  that 
term,  since  not  composed  of  the  inhabitants 
of  any  territory  as  such.  In  modern  times 
corporations,  both  public  and  private,  have 
often  been  constituted  by  a  union  of  other 
corporations.  Such  were  the  United  States- 
of  America  after  the  Declaration  of  Inde- 
pendence, and  until  the  adoption  of  their 
present  Constitution.     Such  are  the  various 
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counties  of  this  state,  once  quasi-corpora- 
tions and  now  full  corporations,  the  con- 
stituents of  which  have  always  been  the 
several  towns  within  their  boundaries.  The 
power  of  the  bridge  district  over  the  towns 
composing  it  is  no  less  than  it  would  have 
been  had  their  inhabitants  individually  been 
made  its  members.  The  district  and  the 
to\vn8  are  alike  agencies  of  the  state  for  gov- 
ernmental purposes,  and/  whether  they  be 
styled  public  or  municipal  corporations, 
their  relations  to  it  and  to  each  other  are 
the  same,  and  equally  subject  to  modifica- 
tion at  its  pleasure. 

The  defendant  having  refused  to  pay  an 
order  lawfully  drawn  upon  him  in  behalf  of 
the  bridge  district  the  writ  was  properly  is- 
sued against  him.  There  was  no  necessity 
for  making  the  several  towns  or  the  bridge 
district  parties  defendant.  The  bridge  dis- 
trict was  in  effect  the  relator,  no  town  other 
than  Glastonbury  had  any  legal  interest  in 
the  controversy,  and  Glastonbury  itself  had 
none  in  this  suit,  by  which  it  was  charged 
with  no  wrong,  and  in  which  the  only  remedy 
sought  was  one  to  compel  the  performance 
of  a  statutory  duty  incumbent  on  its  treas- 
urer as  such.  The  writ  of  mandamus  must 
run  singly  to  the  party  who  is  bound  to  do 
the  particular  act  commanded.  Farrell  v. 
King,  41  Conn.  453.  While  not  necessary 
parties,  the  superior  court  might  and, 
no  doubt,  would,  have  summoned  in  any 
or  all  of  the  five  towns,  or  the  bridge 
district,  or  admitted  any  of  them  as  in- 
ten'eners,  had  application  to  that  effect 
been  umde;  for  each  had  a  vital  interest  in 
the  questions  of  law  on  which  the  case  must 
turn.  Gen  Stat.  §§  884,  887,  890.  No  or- 
<ier  of  this  nature,  however,  having  been 
sought  from  any  quarter,  their  absence  can 
furnish  no  ground  of  appeal. 

There  is  no  error  in  the  judgment  appealed 
from, 

Torrance  and  Fenn,  JJ.,  concur.  An- 
drews, Ch.  J.,  and  Hamersley,  J.,  dis- 
«ent. 

Andrews,  Ch.  J.,  dissenting: 

I  deem  it  clear  and  certain  that  the  duty 
which  the  act  referred  to  authorized  the  re- 
lators to  perform  was  a  town  duty.  No- 
where in  the  act  are  relators  made  state  of- 
ficers and  charged  with  state  duties.  But, 
on  the  contrary,  they  are  spoken  of  as  town 
officers  set  to  transact  town  affairs.  The 
maintenance  of  the  highway  of  which  the  re- 
lators have  the  care  cannot  be  regarded  as 
anything  other  than  a  town  duty  without 
imputing  to  the  legislature  the  intent  to  in- 
flict on  these  towns  the  monstrous  injustice 
of  making  their  inhabitants  liable  to  pay  the 
■damages  caused  by  the  nonfeasance  or  a  mis- 
feasance of  a  duty  not  imposed  on  them  by 
law.  The  relators  are  totally  unlike  the 
commissioners  appointed  in  the  case  of  the 
Asylum  street  railroad  crossing.  In  that 
case  the  state  in  the  exercise  of  its  sovereign 
authority  appointed  it.s  own  officers  to  abate 
a  nuisance  dangerous  to  human  life,  for  the 
existence  of  which  the  three  corporations 
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named  were  jointly  responsible.  Woodrufl 
V.  Catlin,  64  Conn.  295,  6  Atl.  849;  Wood- 
ruff V.  New  York  d  N.  E,  R.  Co.  59  Conn.  63, 
20  Atl.  17. 

The  relators,  although  appointed  to  trans- 
act town  affairs,  are — six  of  them — ^not  in- 
habitants of  Glastonbury.  They  were  not 
elected  by  the  inhabitants  of  that  town,  nor 
has  that  town  any  control  over  their  conduct. 
And  from  so  much  of  the  opinion  as  holds 
that  the  order  of  the  relators  is  obligatory 
on  that  town  through  the  town  treasurer,  I 
wholly  dissent. 

It  would  be  admitted  without  dispute  that 
it  would  be  incompetent  for  the  legislature 
to  engage  in  the  performance  of  the  affairs 
of  a  private  corporation  by  officers  of  its  own 
appointment.  The  legislature  chartered  the 
New  York,  New  Haven,  &  Hartford  Railroad 
Company,  and  may  alter  or  repeal  that  char- 
ter at  pleasure.  But  the  legislature  cannot 
appoint  a  superintendent  or  a  general  man- 
ager of  the  affairs  of  that  company  without 
its  consent,  for  whose  acts  or  negligence  the 
corporation  should  be  liable.  Such  an  ap- 
pointment, if  by  any  possibility  the  legisla- 
ture should  ever  make  one,  would  probably 
be  held  void  as  not  being  a  legislative  act. 
But  if  held  valid  it  could  only  be  on  the 
ground  that,  as  the  legislature  might  put  an 
entire  end  to  the  existence  of  that  corpora- 
tion, it  could  do  the  same  thing  by  piecemeal 
or  by  indirection. 

The  difficulty  with  the  appointment  of 
these  commissioners  is  not  with  the  power 
of  the  legislature  to  establish  agencies  for 
the  execution  of  governmental  functions,  nor 
with  its  power  to  provide  for  the  mainte- 
nance of  certain  public  highways  through 
the  state,  as  distinguished  from  municipal 
agencies,  and  for  the  cost  of  such  mainte- 
nance by  taxation  of  the  inhabitants  of 
those  localities  most  directly  interested  in 
such  maintenance.  The  real  difficulty  is 
with  the  power  of  the  legislature,  under  the 
provisions  of  the  state  Constitution,  to  give 
the  whole  execution  and  control  of  duties  and 
powers  assigned  to  towns,  to  persons  in 
whose  selection  the  towns  have  no  agency,  di- 
rect or  indirect,  and  over  whose  conduct  they 
have  no  control. 

It  will  be  a  surprising  doctrine  to  the  peo- 
ple of  this  state,  even  if  only  suggested,  that 
the  Constitution  by  the  grant  of  legislative 
power  has  conferred  on  the  legislature  the 
authority  to  take  from  them  the  manage- 
ment of  their  local  concerns  and  the  choice  of 
their  own  local  officers.  It  would  be  hardly 
more  surprising  to  them  to  be  told  that  by 
adopting  the  Constitution  they  had  granted 
to  their  own  representatives  the  legal  author- 
ity to  take  away  their  liberties  altogether. 

The  building  and  repair  of  highways  has 
always  been  one  of  the  principal  duties  of  a 
town.  In  Ludlow's  Code  of  1650  it  was  or- 
dered that  each  town  should  every  year 
choose  one  of  its  inhabitants  as  surveyor  to 
take  care  of  the  highways,  with  power  to  call 
out  the  persons  fit  for  labor  for  aj«  many 
days  as  might  be  necessary  to  keep  the  same 
in  repair.  Subsequently  the  work  was  pro- 
vided for  by  town  taxation,  and  the  over- 
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sight  committed  to  the  selectmen,  who  were 
specially  charged  with  mending  and  repair- 
ing the  bridges  and  roads  used  by  the  stage 
that  carried  the  mails.  From  1643  to  the 
present  time  the  duty  and  the  corresponding 
powers  in  reference  to  the  support  of  high- 
ways has  been  recognized  as  essentially  a 
corporate  duty  belonging  to  the  towns  to  be 
performed  by  town  officers  {Hew  Haven  v. 
Sargent  J  38  Conn.  53,  9  Am.  Kep.  300;  Suf- 
field  V.  Hathaway,  44  Conn.  521,  26  Am.  Kep. 
483) ;  and  it  cannot  now  be  maintained  that 
such  burden  can  be  imposed  on  towns  while 
all  the  powers  necessary  for  their  perform- 
ance are  committed  to  persons  not  officers  or 
agents  of  the  town,  without  holding  that  the 
iohabitants  of  the  several  towns  may  be  held 
responsible  to  the  whole  extent  of  their  prop- 
€rty  for  the  performance  of  every  corporate 
duty,  without  the  power  of  selecting  or  con- 
trolling the  persons  who  are  charged  with 
the  performance  of  such  duties. 

The  legislature  has  appointed  the  relators, 
and  has  authorized  them  to  perform  a  town 
duty  respecting  a  highway.  If  the  legisla- 
ture may  do  this,  it  may  appoint  the  same 
or  other  commissioners  to  perform  any  or  all 
other  town  duties.  There  is  no  argument 
which  will  sustain  the  former  which  will  not 
sustain  the  latter.  And  if  this  is  the  law, — 
that  the  legislature  in  this  state  may  take  to 
itself  the  entire  and  exclusive  government  of 
a  town  through  officers  of  its  own  appoint^ 
ment^ — then  this  judgment  is  correct;  and 
if  the  legislature  may  not  do  so,  then  this 
judgment  is  erroneous.  Stated  broadly  and 
nakedly,  the  question  in  this  case  can  be 
nothing  short  of  this:  Is  or  is  not  town 
government  in  this  state  a  mere  privilege 
conceded  by  the  legislature  in  its  discretion, 
and  one  which  may  be  withdrawn  at  any 
time  at  its  pleasure?  While  the  major- 
ity of  the  court  do  not  assert  so  extreme  a 
view,  yet  the  argument  of  the  majority  opin- 
ion involves  the  theory  of  the  existence  in 
the  legislature  of  this  plenary  and  sovereign 
right.  And  unless  such  right  exists  that  ar- 
gmnent  fails. 

It  is  true  that  in  some  decisions  the  courts 
of  this  state  have  spoken  of  towns  possess- 
ing no  inherent,  original,  or  reserved  powers, 
but  only  such  powers  as  have  been  delegated 
to  them  and  which  may  be  regulated  and  con- 
trolled by  the  legislature.  It  is  from  these 
♦expressions  that  the  claim  is  made  that 
towns  are  nothing  but  mere  agencies  which 
ih&  state  employs  for  the  convenience  of  gov- 
ernment, clothing  them  from  time  to  time 
with  a  portion  of  its  sovereignty,  but  recall- 
ing: the  whole  or  any  part  thereof  whenever 
the  necessity  or  the  usefulness  of  the  delega- 
tion is  no  longer  apparent.  In  those  cases 
where  these  expressions  have  been  used  they 
may  not  have  been  inappropriate.  In  none 
of  them  was  the  actual  exercise  by  the  legis- 
lature of  any  such  power  the  subject  of  the 
decision.  Such  expressions,  however,  are 
very  seldom  true  in  anything  more  than 
a  general  sense.  They  never  are,  and 
in  this  state,  never  can  be,  literally  accepted 
in  practice.  There  are  also  cases  the  conclu- 
sion in  which  is  not  consistent  with  the  ex- 
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istence  in  the  legislature  of  the  power 
claimed,  and  one  in  which  the  conclusion  is 
antagonistic.  Farrell  v.  Derby,  58  Conn.  234, 
7  L.  R.  A.  776,  20  Atl.  460;  Taylor  v.  Danr 
bury  Public  Hall  Co,  35  Conn.  430;  Burling- 
ton V.  Schwarzman,  52  Conn.  181,  52  Am. 
Rep.  571. 

The  people  of  this  state,  when  they  formed 
the  present  Constitution,  found  the  whole  of 
its  territory  occupied  by  those  municipal 
corporations  called  towns,  each  embracing 
all  the  inhabitants  of  a  certain  portion  of  the 
territory.  These  corporations  were  governed 
by  their  own  inhabitants  in  town  meetings, 
and  their  affairs  were  managed  by  of- 
ficers chosen  by  themselves,  and  who  were 
always  inhabitants  of  the  town.  And  they 
provided  in  that  instrument  that  the  rights 
and  duties  of  all  corporations  should  remain 
as  if  the  Constitution  had  not  been  adopted, 
except  so  far  as  therein  restricted  or  limited. 
Art.  10,  §  3.  They  also  provided  (art.  6) 
that  electors  should  only  oe  admitted  from 
the  inhabitants  of  a  town  and  by  the  select- 
men and  ±own  clerk.  And  by  articles  3  and 
4,  that  meetings  by  the  electors  for  the  choice 
of  state  officers  should  be  held  in  the  several 
towns  and  carried  on  by  town  officers.  And 
by  article  3,  that  the  house  of  representatives 
should  consist  of  representatives  from  each 
town,  being  electors  and  residents  in  that 
town,  and  that  town  representation -should 
be  substantially  equal,  and  that  no  town 
should  be  abolished  or  deprived  of  its  repre- 
sentation without  its  own  consent.  And  by 
art.  10«  §  2,  that  each  town  should  annually 
elect  selectmen  and  such  other  officers  of 
local  police  as  the  laws  may  prescribe. 

The  relation  of  the  towns  in  this  state  to 
the  state  government  is  different  from  that 
in  other  states.  Prior  to  the  adoption  of  the 
Constitution  the  state  government  consisted 
mainly  of  an  assembly  of  delegates  from  the 
towns;  and  those  towns  had  been  uniformly 
treated  as  entitled  to  local  self-government. 
While  it  could  not  be  said  that  an  act  of  that 
assembly  vesting  the  functions  of  a  town 
meeting  or  the  duties  of  selectmen  in  a  com- 
mission appointed  by  the  assembly  would  be 
unconstitutional, — strictly  there  was  in 
those  days  no  constitution, — ^yet  everyone  fa- 
miliar with  our  history  knows  that  such  an 
act  would  have  been  regarded  as  revolution- 
ary, and  that  its  passage  was  practically  im- 
possible. 

This  right  of  the  inhabitants  of  a  town  to 
themselves  order  the  municipal  duties  as- 
signed to  the  town  was  plainly  one  of  those 
"rights  and  privileges  derived  from  their  an- 
cestors" which  the  Constitution  was  adopted 
"in  order  more  effectually  to  define,  secure, 
and  perpetuate."  By  the  several  articles  of 
the  Constitution  above  mentioned,  that  in- 
strument intended  to  make  sufficient  provi- 
sions to  that  end.  It  did  guarantee  the  per- 
petual existence  of  the  several  towns,  with 
selectmen  to  manage  their  local  affairs,  and 
a  town  clerk  to  record  their  doings  at  town 
meetings,  although  it  left  the  variety  and  du- 
ties of  the  officers  of  the  local  police  subject 
to  legislative  change. 

In  studying  these  parts  of  the  Constitu- 
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tion  we  should  always  keep  in  mind  that  the 
terms  used  had  a  settled  meaning  before  it 
was  adopted.  So  far  as  it  relates  to  the  form 
of  administration  the  Constitution  is  in  the 
main  no  more  than  a  recognition  and  re-en- 
actment of  an  accepted  system.  The  rights 
preserved  are  ancient  rights,  and  the  mu- 
nicipal bodies  recognized  in  it  and  required 
to  be  perpetuated  were  already  existing, 
with  known  elements  and  functions.  And 
when  the  Constitution  guarantees  the  perpet- 
ual continuance  of  towns  it  means  towns 
with  the  same  essential  characteristics  which 
towns  at  that  time  exercised;  for  if  these  es- 
sential characteristics  do  not  remain,  the 
town  as  known  to  the  Constitution  does  not 
remain.  It  is  the  town  as  it  then  actually 
existed  with  which  the  Constitution  deals. 

Let  us,  then,  ascertain  what  a  town  was 
as  then  existing.  In  that  way  only  can  we 
give  to  these  provisions  of  the  Constitution 
respecting  towns  their  full  and  true  effect. 
The  form  of  words  by  which  a  town  corpora- 
tion was  created  sufficiently  appears  in  a  sin- 
gle instance.  In  the  year  1779  Soythington 
was  incorporated,  and  the  record,  abbreviat- 
ed, is  that,  "upon  the  memorial  of  the  inhab- 
itants of  the  Society  of  Southington  by  their 
agents  shewing  that  .  .  .  and  praying 
to  be  incorporated  into  a  distinct  town 
.  .  .  it  was:  Resolved  by  this  Assembly 
that  the  memorialists  (i.  e.,  the  inhabitants 
of  the  territory  named)  with  all  the  lands 
lying  within  the  following  limts  and  bounds 
.  .  .  be  and  the  same  are  hereby  incorpo- 
rated into  a  distinct  and  separate  town  with 
all  the  powers  and  privileges  that  other 
towns  by  law  have  and  do  enjoy."  2  State 
Records,  429.  For  all  the  general  purposes 
of  municipal  administration  the  state  was 
divided  only  into  towns.  And  what  the 
town  was  as  an  actual  living  entity  is  shown 
by  the  statutes  then  in  force.  Statutes  of 
1808 :  Titles,  Towns,  Town  Meetings,  Town 
Clerk,  Selectmen,  and  Highways,  The  towns 
were  substantially  the  only  territorial  sub- 
divisions used.  Counties  as  municipal 
corporations  or  agencies  did  not  exist.  They 
were  the  mere  territorial  limits  within 
which  the  jurisdiction  of  the  county  courts 
was  exercised,  and  they  were  named  and  des- 
ignated in  connection  with  the  establishment 
of  such  courts.  2  Col.  Records,  35.  And 
the  courts  administered  the  construction  as 
well  as  the  management  of  the  jails  and 
courthouses,  as  well  as  the  other  matters 
pertaining  to  the  maintenance  of  such 
courts.  Statutes  1808:  Title,  OaoU,  Coun- 
ties had  no  powers  except  such  as  were  exer- 
cised by  the  courts  and  no  officers  except  those 
appointed  by  the  courts  and  a  sheriff  appoint- 
ed by  the  general  assembly.  Towns  are  the 
only  subdivision  mentioned  in  the  Constitu- 
tion, save  that  the  general  assembly  is  re- 
quired to  appoint  a  sheriff  in  each  county 
who  shall  serve  for  three  years. 

These  statutes  and  rules  respecting  towns 
were  a  necessary  result  from  the  origin,  for- 
mation, and  history  of  the  peculiar  form  of 
government  in  this  state.  In  stating  that  his- 
tory, in  order  to  have  it  as  connected  as  pos- 
sible, some  slight  repetition  will  be  made. 
48  L.  R.  A. 


In  1633-34  a  strong  dissent  developed  in 
some  prevailing  notions  of  government  in  the 
infant  colony  of  Massachusetts  Bay.  The 
opposition  was  strongest  in  the  towns  of 
Dorchester,  Newtown,  and  Watertown.  In 
1631  Watertown  had  protested  against  pay- 
ing a  tax  assessed  by  the  board  of  assistants 
on  the  ground  that  they  could  not  be  taxed, 
save  by  their  own  consent.  All  these  towns 
were  foremost  in  insisting  on  a  general  goY- 
ernment  based  on  town  representation. 
From  these  three  towns,  induced  largely  by 
dissatisfaction  with  the  ecclesiastical  and 
centralizing  views  of  the  dominant  party  in 
the  Bay,  the  pioneers  of  Connecticut  came. 
By  1636  three  towns  or  plantations  were  es- 
tablished in  Connecticut,  and  were  called 
Dorchester,  Newtown,  and  Watertown,  bat 
shortly  after  called  Windsor,  Hartford,  and 
Wethersfield.  In  March  of  that  year  the 
general  court  of  Massachusetts  named  eight 
persons  "to  govern  the  people  at  Connecticut 
for  the  space  of  a  year.*  At  the  end  of  that 
year  the  three  towns  on  their  own  behalf  ap- 
pointed committees  and  magistrates  who,  as 
a  general  court,  directed  the  affairs  common 
to  the  three  towns,  and  so  until  January  14, 
1638-39.  At  this  time  the  essential  feature* 
of  town  government  became  fixed,  and  have 
never  since  been  changed.  They  were:  A 
town  meeting  composed  of  all  the  inhabitants 
exercising  all  power;  an  executive  board  for 
the  general  management  of  town  affairs ;  and 
a  constable  for  the  service  of  the  town  war- 
rants and  the  conduct  of  the  necessary  phy- 
sical force, — all  chosen  by  the  town  meeting. 

The  "Fundamental  Orders,"  or  Constitu- 
tion of  1639,  was  a  combination  and  confed- 
eration entered  into  by  the  inhabitants  and 
residents  of  Windsor,  Hartford,  and  Weth- 
ersfield, "to  associate  and  conjoin  ourselves 
to  be  as  one  public  state  or  commonwealth," 
and  to  be  "guided  and  governed  in  our  civil 
affairs"  according  to  such  laws  as  shall  be 
made  in  the  manner  provided.  The  Orders 
provided  that  each  year  there  should  be  held 
two  general  courts  composed  of  deputies 
from  each  town  chosen  by  "all  that  are  ad- 
mitted inhabitants  in  the  towns." 

To  said  general  courts  was  committed  the 
supreme  power  of  the  commonwealth, — t-  e-., 
they  only  shall  have  power: — (1)  To  make 
and  repeal  laws;  (2)  To  grant  levies  for  the 
commonwealth;  (3)  To  admit  freemen  only 
those  already  admitted  inhabitants  by  the 
towns;  (4)  To  dispose  of  lands  undisposed 
of,  not  belonging  to  some  particular  town; 
(5)  to  discipline  either  towns  or  magis- 
trates or  any  other  person  for  any  misdt^ 
meanor,  and  "to  deal  in  any  other  matt^^r 
that  concerns  the  good  of  the  common- 
we8.1th." 

This  power,  exclusive  and  permissive, 
given  to  the  general  court,  developed  to  the 
unlimited  extent  which  afterwards  charac- 
terized it — not  so  much  from  this  ( the  tenth 
order)  as  from  the  eighth  order,  which  pro- 
vided that  Windsor,  Hartford,  and  Wethers- 
field should  each  have  power  to  send  four  of 
their  freemen  as  their  deputies  to  every  gen- 
eral court,  "which  deputies  should  have  the 
power  of  the  whole  town  to  give  their  Totes 
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and  allowance  to  all  such  laws  and  orders 
as  may  be  for  the  public  good  and  unto 
which  the  said  towns  are  to  be  bound."  The 
power  which  any  one  of  said  general  courts 
might  exercise  was  unlimited,  but  the  power 
was  that  of  the  several  towns  exercised  by 
its  deputies  for  the  purpose  of  binding  the 
towns  by  all  laws  and  orders  made  for  the 
public  good.  For  this  purpose  the  inhabi- 
tants of  the  towns  as  self-governing  b#dies 
did  "associate  and  conjoin  themselves  to  be 
as  one  public  state  or  commonwealth/'  and 
did  "for  ourselves  and  our  successors, — t.  e., 
inhabitants  of  each  town, — and  such  as  shall 
be  adjoined  to  us  at  any  time  hereafter, — t. 
€.,  towns  hereafter  admitted, — emter  into  com- 
bination and  confederation  together"  to  be 
governed  by  such  laws  as  are  made  in  ac- 
cordance with  the  fundamental  orders;  and 
as  a  further  means  by  which  each  town 
might  protect  itself  against  unequal  treat- 
ment by  the  confederacy  the  final  order  pro- 
hibits the  levy  of  any  tax  on  the  towns  un- 
less the  amount  of  the  whole  tax  to  be  paid 
by  each  town  is  apportioned  by  a  committee 
consisting  of  an  equal  number  out  of  each 
town.  Five  years  later  Farmington  was  ad- 
mitted and  the  order  provided:  "They 
also— the  inhabitants — ^are  to  have  the  like 
liberties  as  the  other  towns  upon  the  river 
for  making  orders  among  themselves."  1  Col. 
Records,  134. 

About  the  same  time  Southampton  on 
Long  Island  was  admitted.  Owing  to  its 
separation  by  the  sound  from  the  jurisdic- 
tion of  Connecticut,  and  the  greater  difficul- 
ties of  participating  in  the  doings  of  the 
general  court,  as  well  as  the  doubt  whether 
its  inhabitants  were  included  aiftong  those 
subject  to  the  pjower  of  the  original  towns, 
a  formal  combination  was  negotiated  by 
which  the  town  of  Southampton,  as  the  then 
river  towns  had  already  done,  did  "by  their 
said  deputies  for  themselves  and  their  suc- 
cessors associate  and  join  themselves  to  the 
jurisdiction  of  Connecticut."  1  Col.  Rec- 
ords, 506. 

In  1002  fortified  by  the  charter  of  Charles 
II.  in  their  claim  of  jurisdiction,  the  general 
court  admitted  by  simple  vote  the  town  of 
Southold.  L.  I.,  and  the  following  year  or- 
dered that  Southold  "shall  have  and  enjoy 
th  same  privileges  as  Southampton  doth  by 
virtue  of  their  combination."  1  Col.  Records, 
3S6.  406. 

The  Fundamental  Orders  consummated  the 
union  of  independent  and  self-governing 
bodies  for  the  purposes  of  their  own  better 
j?overnment  and  of  extending  their  jurisdic- 
tion. The  combination  provided  for  an  ex- 
ercise of  power,  limited  only  by  the  fact  that 
the  jTOveming  body  could  last  but  six  months, 
and  mnat  consist  of  deputies  from  each  town, 
clothed  with  the  whole  power  of  the  town; 
but  by  the  very  terms  of  the  combination 
each  town  must  continue  a  self-governing 
body;  and  from  that  time  on  the  power  of 
local  self-government  was  recognized  as  nec- 
essarily involved  in  the  existence,  as  well  of 
the  ori^nal  towns  who  had  associated  and 
oonjoined  themselves  to  be  as  one  state,  as 
of  those  described  as  such  towns  "as  shall  be 
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adjoined  to  us  at  any  time  hereafter.''  Th« 
Fundamental  Orders  were  adopted  January 
U,  1G3S-39.  The  first  general  court  waa 
held  in  May,  1639.  The  second  in  Septem- 
ber. There  was  an  adjourned  meeting 
of  this  court  held  in  October;  and  in 
this  the  existing  self-governing  power  of 
the  towns  was  recognized.  **The  towns 
of  Hartford,  Windsor,  and  Wethersfield, 
or  any  other  of  the  towns  within 
this  jurisdiction,  shall  each  of  them  have 
power  to  dispose  of  their  own  lands  undis- 
posed of,  .  .  .  as  also  to  choose  their 
own  officers  and  make  such  orders  as  may  be 
for  the  well  ordering  of  their  own  towns,  be- 
ing not  repugnant  to  any  law  here  estab- 
lished." 1  Col.  Records,  36.  That  this  dec- 
laration was  not  regarded  as  a  law  neces- 
sary to  give  towns  power  not  before  pos- 
sessed is  certain,  because  if  it  were  so,  such 
law  would  have  been  passed  at  the  first 
court  held  in  the  preceding  May,  which  held 
several  sessions,  or  the  illegal  acts  pre- 
viously passed  by  the  towns  would  have  been 
validated;  because  a  law  necessary  to  en- 
able a  town  to  exercise  any  power  must  have 
been  approved  in  Ludlow's  Code,  adopted  in 
1650;  and  because  if  a  law  were  necessary 
to  enable  towns  to  dispose  of  their  own  prop- 
erty it  was  equally  necessary  to  have  such 
a  law  to  authorize  them  to  establish  and  de- 
fine the  duties  of  their  principal  officers. 
Now,  the  office  and  duty  of  townsmen  (not 
known  as  selectmen  until  1691  or  later)  had 
beeu  established  in  the  several  towns,  with 
power  defined,  by  a  town  vote  prior  to  the 
adoption  of  the  Fundamental  Orders  (Hart- 
ford Town  Records,  January  1,  1638-39)  ; 
and  these  votes  remained  unchanged,  except 
by  town  meetings,  for  many  years  after- 
wards. In  fact,  the  towns  after,  as  well  aa 
before,  the  "Constitution"  of  1639  con- 
ducted by  to^vn  meeting  their  own  affairs 
and  chose  their  own  officers,  and  continued 
so  to  do  until  the  Constitution  of  1818;  the 
only  interruption  being  an  edict  of  Sir  Ed- 
mund Andros,  during  his  brief  usurpation, 
which  strictly  defined  the  duties  of  select- 
men, and  prohibited  any  town  meeting  ex- 
cept the  necessary  annual  one  for  their 
choice.     3  Col.  Records,  429. 

In  1818  the  town  was  a  territorial  and 
municipal  corporation  exercising  the  rights 
of  local  self-government  through  a  town 
meeting  and  ofiicers  of  its  own  choosing.  It 
had  existed  with  these  rights  from  a  time 
prior  to  the  combination  of  the  first  towns 
under  a  joint  jurisdiction.  It  had  been  con- 
tinuously the  main  instrument  by  which  all 
the  operations  of  government  were  set  in 
motion  and  carried  on;  and  when  the  pro- 
visions of  the  Constitution  speak  of  "towns'* 
they  speak  of  that  kind  of  a  municipal  cor- 
poration whose  character,  rights,  and  privi- 
leges had  been  thus  defined  and  settled  for 
nearly  two  centuries. 

After  a  struggle  of  more  than  thirty  years 
the  general  assembly  yielded  to  the  general 
demand  that  the  people  have  an  opportunity 
to  frame  a  Constitution  for  their  own  gov- 
ernment; that  is,  embody  in  one  funda- 
mental plan  "their  supreme,  original  will. 
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in  respect  to  the  organization  and  perpetua- 
tion of  a  state  govei'nment;  the  division  and 
distribution  of  its  powers;  the  officers  by 
whom  those  powers  are  to  be  exercised,  and 
the  limitation  necessary  to  restrain  the  ac- 
tion of  each  and  all  for  the  preservation  of 
the  rights,  liberties,  and  privileges  of  all 
...  to  which  the  l^islature,  as  well  as 
crvery  other  branch  of  the  government,  and 
every  officer  in  the  performance  .of  his  du- 
ties, must  conform."  Opinion  of  the  Judges, 
30  Conn.  503.  For  this  purpose  in  May,  1818, 
a  resolution  was  passed,  recommending  to 
the  people  to  assemble  in  their  respective 
towns,  at  their  usual  place  of  holding  town 
meetings,  and,  having  chosen  their  presiding 
officer,  to  elect  as  many  delegates  aa  said 
town  now  chooses  representatives,  to  meet 
in  convention  in  the  following  August^  and 
when  so  convened,  if  by  them  deemed  expe- 
dient, to  "proceed  to  the  formation  of  a  Con- 
stitution of  civil  government  for  the  people 
«f  this  state."  A  copy  of  which  Constitu- 
tion when  so  formed  was  to  be  transmitted 
by  said  convention  forthwith  to  each  town 
clerk,  to  be  by  him  submitted  to  the  voters 
In  his  town,  assembled  at  such  time  as  said 
convention  might  designate  for  their  appro- 
bation and  ratification.  Said  Constitution, 
"when  ratified  and  approved  by  such  majori- 
ty of  said  qualified  voters  convened  as  afore- 
said as  shall  be  directed  by  said  convention, 
shall  be  and  remain  the  supreme  law  of  this 
state."  Journal  Const.  Conv.  p.  6.  The 
eommittee  which  framed  this  resolution  in 
their  report  say  that  "from  resolutions 
adopted  in  many  towns  and  petitions  from 
.  .  .  citizens  in  others"  they  can  enter- 
tain no  doubt  of  a  general  manifestation  of 
a  desire  for  "the  establishment  of  a  consti- 
tutional compact,"  and  that  the  political 
happiness  heretofore  enjoyed  "is  to  be 
ascribed  to  other  causes  rathe^  than 
to  any  peculiar  intrinsic  excellence 
in  the  form  and  character  of  the 
government  itself.  Destitute  of  fundament- 
al laws  defining  and  limiting  the  powers  of 
the  legislature,  the  citizen  has  no  security 
against  encroachments  on  his  most  sacred 
rights  and  violations  of  the  first  principles 
of  a  free  government,  except  what  may  be 
found  in  the  dependence  of  that  body  on  the 
frequency  of  popular  elections.  Yet  even 
these  boasted  barriers  against  arbitrary  pow- 
er may  at  any  time  be  prostrated  by  the  leg- 
islative will."  J.  H.  Trumbull's  Notes  on 
Const.  Conn.  43. 

Upon  the  ratification  by  a  majority  of  the 
people  of  the  state  of  the  Constitution 
formed  by  the  delegates  from  each  town  ap- 
pointed for  that  purpose  in  town  meetings, 
the  former  government  by  general  assembly 
was  finally  and  forever  dissolved.  The  peo- 
ple in  the  exercise  of  their  sovereignty  es- 
tablished a  new  government  in  three  sepa- 
rate and  independent  departments,  whose 
powers  were  to  be  exercised,  and  exercised 
only,  in  accordance  with  their  "supreme 
oriGfinal  will  embodied  in  the  Constitution." 
As  declared  in  its  preamble  the  main  object 
In  establishing  this  Constitution  by  the  peo- 
ple was  "in  order  more  eflfectually  to  define, 
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secure,  and  perpetuate  the  liberties,  rights, 
and  privileges  which  they  have  derived  from 
their  ancestors."    This  purpose  was  acoom-> 
plished,  first  by  the  declaration  of  certaia 
principles  of  free  government  which  were 
made  a  fundamental  condition  on  which  all 
powers  to  each  department  of  govemmeot 
were  gi*anted;  and,  second,  by  incorporating 
into  the  framework  of  the  government  es- 
tablished such   provisions  as  were  deemed 
apt  and  necessary  to  preserve  the  most  es- 
sential of  their  ancient  privileges.    Among 
these  tlie  one  cherished  above  all  others  was 
the  right  and  privilege  of  local  self-govern- 
ment as  represented  in  the  towns,  the  town 
meeting,  and  the  town  officers.    The  town 
was  the  germ  from  which  all  government  in 
Connecticut  has  developed,  and  under  the 
Constitution,  as  this  court  has  recently  said, 
"The  annual  town  election  is  the  single  en- 
trance to  our  whole  system  of  state  govern- 
ment"    O'Flaherty  v.  Bridgeport,  64  Conn. 
166,  29  Atl.  466.     Through  all  its  history  it 
had    played    the    most    conspicuous    part; 
with      all      the      arbitrary      power      from 
time    to    time    exercised    by    the    general 
court,     the     ordering     of     town      affairs 
through      its      own      officers      had      never 
been    disturbed.     The    suppression    of    the 
to^vn  meeting  was  associated  with  tyranny 
under   the   usurpation  of   Andros,  and  its 
maintenance  was  by  'common  consent  deemed 
both    the    source    and    protection    of    that 
sturdy   independence   and   respect   for   law 
which  had  ever  characterized  our  people.  It 
was  to  be  expected  that  when  the  delegates 
from  the  towns  met  in  convention  to  form  a 
constitution   that   should   perpetuate   their 
ancient  rights  and  privileges  a  local   self- 
government  would  not  fail  to  be  secured; 
and  so  we  find  this  principle  embodied  in  the 
whole  framework  of  the  new  government 

When  article  8  provides  that  electors 
should  only  be  admitted  from  the  inhabi- 
tants of  a  town  and  by  the  selectmen  and 
town  clerk  of  the  several  towns,  the  perpet- 
ual existence  of  the  several  towns,  with  an 
executive  board  to  manage  their  affairs  and 
a  town  clerk  to  record  the  doings  at  town 
meetings,  is  guaranteed.  The  same  is  tme 
when  article  3  prohibits  any  meeting  of  the 
electors  for  the  choice  of  state  c^cexs  ex- 
cept in  the  towns  and  when  carried  on  only 
by  town  officers ;  and  the  same  article  in  pro- 
viding that  the  house  of  representatire* 
should  consist  of  representatives  from  eadi 
town,  being  electors  residing  in  that  town, 
and  that  town  representation  shall  be  sub- 
stantially equal,  and  that  no  town  should  be 
abolished  or  deprived  of  its  representation 
without  its  consent,  not  only  established  s 
legislative  department  where  the  people  as 
corporators  of  town  corporations  are  repre- 
sented in  the  lower  branch,  and  as  individu- 
als in  the  upper  branch,  but  guaranteed  the 
right  and  privilege  in  the  inhabitants  of 
each  town  to  remain,  so  long  as  they  will,  a 
town  corporation. 

The  legislature  may  r^pilate  the  conduct 
of  the  town  corporations,  may  determine  the 
local  duties  to  be  assigned  to  them, — and  in 
that  sense  the  towns  derive  their  powers 
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from  the  legislature, — ^but  the  possession  of 
some  local  duties  and  powers,  the  adminis- 
tration of  such  duties  by  themselves  or  their 
own  ofitcers,  is  inherent  in  the  town,  which 
the  Constitution  makes  the  basis  of  the  new 
government,  and  the  l^islature  has  no  power 
to  destroy  this  town.  The  Constitution  as- 
sumes the  existence  of  towns  as  local  munici- 
palities, and  contemplates  that  they  shall 
continue  as  they  have  hitherto  been.  It  does 
not  expressly  pro%ide  that  every  portion  of 
the  state  shall  have  a  town  organization. 
It  names  certain  officers  who  are  to  be  chosen 
by  the  inhabitants  of  the  towns,  and  confers 
on  the  inhabitants  the  right  to  choose  these 
officers,  but  it  does  not  define  their  duties, 
nor  preclude  the  legislature  from  establish- 
ing new  offices  and  giving  the  incumbents 
the  general  management  of  the  municipal 
affairs.  If,  therefore,  there  are  no  restraints 
imposed  upon  the  legislative  discretion  be- 
yond those  specifically  stated,  the  towns  of 
this  state  might  be  abolished  and  their  peo- 
ple subjected  to  the  rule  of  commissioners 
appointed  at  the  state  capitol.  The  people 
of  these  towns  might  be  Kept  in  a  sort  of 
pupilage  for  any  period  of  time  or  to  any  ex- 
tent the  legislature  might  choose.  And  it 
assumes  either  an  intention  that  the  legis- 
lative control  should  be  constant  and  abso- 
lute, or,  on  the  other  hand,  that  there  are 
certain  fundamental  principles  in  our  gener- 
al framework  of  government  which  were 
within  the  contemplation  of  the  people  when 
they  agreed  upon  the  Constitution,  subject  to 
which  the  delegation  of  authority  to  the  sev- 
eral departments  of  government  was  made. 
That  this  last  is  the  case  appears  too  plain 
for  sei-ious  controversy.  The  implied  re- 
strictions upon  the  power  of  the  legislature 
as  r^ards  local  governments,  though  their 
limits  may  not  be  as  plainly  defined  as  ex- 
press provisions  might  have  made  them,  are 
Devertheless  equally  imperative  in  charac- 
ter; and  whenever  a  question  arises  that  is 
clearly  within  them,  there  is  no  alternative 
hut  to  bow  to  their  authority. 

Article  10.  in  providing  that  each  town 
shall  annually  elect  selectmen  and  such  of- 
ficers of  local  police  as  the  laws  may  pre- 
scribe, yniarantees  the  management  of  town 
affairs  by  town  officers  of  their  own  choice. 
By  directing  the  selectmen — ^the  more  mod- 
em name  for  the  ancient  townsmen,  to  whom 
had  been  committed  the  important  affairs  of 
the  town  since  the  first  settlement  of 
the  river  towns — to  be  elected  by  each  town 
annually,  the  direction  that  all  officers  and 
agents  of  the  town  shall  derive  their  ap- 
pointment'from  the  town  is  affirmed  by  an 
unplication  so  absolute  as  not  to  be  escaped; 
otherwise  every  officer  and  agent  of  the  town 
exeept  selectmen  and  the  local  police  pre- 
scribed by  law  may  be  appointed  by  the  legis- 
lature. The  town  clerk  is  certainly  not  a 
«^lectman;  if  he  is  an  officer  of  local  police 
he  is  not  such  an  one  "as  the  laws  may  pre- 
scribe." His  title  comes  directly  from  the 
Constitution.  Yet  no  one  would  have  the 
hardihood  to  claim  that  the  next  legislature 
may  appoint  every  town  clerk  for  a  term  of 
twenty  years.  The  selectmen  must  be  elect- 
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ed  by  the  towns  annually,  because  they  are 
the  ordinary  and  permanent  agents  of  the 
town,  and  unless  this  provision  means  that 
all  these  agents  must  derive  their  authority 
from  the  town,  then  the  legislature  may  di- 
rect that  the  town  duties  appertain- 
ing to  selectmen,  as  well  as  every  function  of 
a  town,  shall  be  performed  by  special 
town  agents  to  be  appointed  by  the  legisla- 
ture. I  do  not  understand  the  majority  of 
the  eourt  to  justify  such  legislation ;  plainly 
it  would  be  void,  but  it  would  be 
void  only  because  the  Constitution  in 
placing  a  town  beyond  the  power  of 
the  legislature  to  destroy  takes  under  its 
protection  the  right  (without  which  the 
towns  of  the  Constitution  cease  to  be  mu- 
nicipal corporations,  and  become  something 
unknown  to  our  laws)  of  self-government 
through  its  oyfn  officers  and  agents  in  all 
those  matters  included  by  law  within  its  mu- 
nicipal powers  and  duties. 

This  right  of  local  self-government  is  as- 
sured by  the  provisions  of  articles  3,  6,  and 
10  of  the  Constitution.  It  enters  into  the 
whole  framework  of  the  government.  Be- 
cause of  its  existence  the  continuance  of  the 
body  of  electors,  the  election  of  state  officers, 
the  constitution  of  the  house  of  representa- 
tives, were  made  dependent  on  the  towns  and 
subject  to  the  specific  provisions  mentioned. 
A  guaranty  so  bulwarked  should  be  more  po- 
tent thnn  any  naked  restriction.  When  the 
Bill  of  Rights  forbids  the  taking  of  private 
property  for  public  use  without  compensa- 
tion it  forbids  the  taking  of  such  property 
for  any  but  a  public  use,  and  the  guaranty 
implied  is  not  less  sacred  than  the  guaranty 
expressed. 

When,  therefore,  the  legislature  had  in- 
cluded within  the  municipal  duties  of  Glas- 
tonbury and  the  four  other  towns  named  the 
maintenance  of  the  highway  described,  it 
could  not  appoint  the  agents  who  on  behalf 
of  the  town  were  to  exercise  those  duties  and 
powers.  "The  theory  of  the  Constitution  is 
that  the  several  .  .  .  towns  .  .  . 
are  of  right  entitled  to  choose  whom  they 
will  have  to  rule  over  them;  and  that  this 
right  cannot  be  taken  from  them  and  the 
electors  and  inhabitants  disfranchised  by  any 
act  of  the  legislature,  or  of  any  or  all  of  the 
departments  of  the  state  government  com- 
bined." People  ew  rel.  Bolton  v.  AlherUon^ 
55  N.  Y.  56.  "Local  self-erovernment  having 
always  been  a  part  of  the  English  and  Amer- 
ican systems  we  shall  look  for  its  recognition 
in  any  such  instrument  And  even  if  not 
expressly  recognized,  it  is  still  to  be  under- 
stood that  all  these  instruments  are  framed 
with  its  present  existence  and  anticipated 
continuance  in  view."  Cooley  Const.  Lim.  6th 
ed.  47;  People  ex  rel,  Le  Roy  v.  Hurlhut, 
24  Mich.  44,  9  Am.  Hep.  103;  People  ea 
rel.  Park  Comra.  ▼.  Detroit,  28  Mich.  228, 
15  Am.  Rep.  202;  People  ew  rel.  McCagg 
v.  Chicago,  51  111.  17,  2  Am.  Rep.  278.  "The 
right  of  local  self-government  cannot  be 
taken  away  because  all  our  constitutions  as- 
sume its  continuance  as  an  undoubted  right 
of  the  people  and  as  an  incident  to  repub- 
lican government."    Cooley,  Const  Lim.  6tb 
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ed.  207.  "In  the  examinntioTi  of  American 
constitutional  law  we  shall  not  fail  to  notice 
the  care  taken  and  the  means  adopted  to 
bring  the  agencies  by  which  power  is 
to  be  exercised  as  near  as  possible  to 
the  subjects  upon  which  the  power  is  to  oper- 
ate. In  contradistinction  to  those  govern- 
ments where  power  is  concentrated  in  one 
man,  or  one  or  more  bodies  of  men,  whose 
supervision  and  active  control  extend  to  all 
the  objects  of  government  within  the  terri- 
torial limits  of  the  state,  the  American  sys- 
tem is  one  of  complete  decentralization,  the 
primary  and  vital  idea  of  which  is  that  local 
affairs  shall  be  .managed  by  local  authorities 
and  general  affairs  only  by  the  central  au- 
thority." Id.,  233;  Ordronaux,  Const.  Leg- 
islation, 62. 

This  opinion  has  been  drawn  out  further 
than  was  intended.  The  question  of  local 
self-government  as  an  ingredient  essential  to 
oonstitutional  administration  has  been  set 
forth  so  clearly  in  the  language  of  Judge 
Cooley,  in  People  ex  rel,  Le  Roy  v.  Hurlbut, 
24  Mich.  44,  9  Am.  Rep.  103,  already  cited, 
a  case  in  which  the  legislature  had  under- 
taken to  appoint  commissioners  to  govern 
the  city  of  Detroit,  that  I  quote  the  passage 
in  full.  After  reviewing  the  history  of  local 
and  municipal  government  in  various  states 
he  said:  "In  view  of  these  historical  facts 
and  of  these  general  principles  the  question 
recurs  whether  our  state  Constitution  can  be 
so  construed  as  to  confer  upon  the  legislature 
the  power  to  appoint  for  the  municipalities 
the  officers  who  are  to  manage  the  property, 
interests,  and  rights  in  which  their  own  peo- 
ple alone  are  concerned.  If  it  can  be,  it  in- 
volves these  consequences.  As  there  is  no 
provision  requiring  the  legislative  interfer- 
ence to  be  upon  any  general  system,  it  can 
and  may  be  partial  and  purely  arbitrary. 
As  there  is  nothing  requiring  the  persons 
appointed  to  be  citizens  of  the  locality,  they 
can  and  may  be  sent  in  from  abroad,  and  it 
is  not  a  remote  possibility  that  self-govern- 
ment of  towns  may  make  way  for  a  govern- 
ment by  such  influences  as  can  force  them- 
selves upon  the  legislative  notice  at  Lansing. 
As  the  municipal  corporation  will  have  no 
control,  except  such  as  the  state  may  volun- 
tarily give  it,  as  regards  the  taxes  to  be 
levied,  the  buildings  to  be  constructed,  the 
pavements  to  be  laid,  and  the  conveniences 
to  be  supplied,  it  is  inevitable  that  parties 
from  mere  personal  considerations  shall  seek 
the  offices  and  endeavor  to  secure  from  the 
Appointing  body,  whose  members  in  general 
are  not  to  feel  the  burden,  a  compensation 
such  as  would  not  be  awarded  by  the  people 
who  must  bear  it,  though  the  chief  tie  bind- 
ing them  to  the  interests  of  the  people  gov- 
erned mijrht  be  the  salaries  paid  on  the  one 
side  and  drawn  on  the  other.  As  the  legisla- 
ture conld  not  be  compelled  to  regard  the 
local  political  sentiment  in  their  choice,  and 
would  in  fact  be  most  likely  to  interfere 
where  that  sentiment  was  adverse  to  their 
own,  the  government  of  cities  might  be  taken 
to  itself  by  the  party  for  the  time  being  in 
power,  and  municipal  governments  might 
easily  and  naturally  b^me  the  spoils  of 
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party,  as  state  and  national  offices  unforta* 
nately  are  now.  All  these  things  are  not 
only  possible,  but  entirely  within  the  range 
of  probability,  if  the  positions  assumed  on 
behalf  of  the  state  are  tenable.  It  may  be 
said  that  these  would  be  mere  abuses  of 
power,  such  as  may  creep  in  under  any  sys- 
tem of  constitutional  freedom;  but  what  is 
constitutional  freedom?  Has  the  ad- 
ministration of  equal  laws  by  magistrates 
freely  chosen  no  necessary  place  in  it?  Con- 
stitutional freedom  certainly  does  not  consist 
in  exemption  from  governmental  interference 
in  the  citizen's  private  affairs;  in  his  being 
unmolested  in  his  family,  suffered  to  buy. 
sell,  and  enjoy  property  and  generally  to  seek 
happiness  in  his  own  way.  All  this  miijht 
be  permitted  by  the  most  arbitrary  ruler, 
even  though  he  allowed  his  subjects  no  de- 
gree of  political  liberty.  The  government  of 
an  oligarchy  may  be  as  just,  as  regardful  of 
private  rights,  and  as  little  burdensome  as 
any  other;  but  if  it  were  sought  to  estab- 
lish such  a  government  over  our  cities  by 
law  it  would  hardly  do  to  call  upon  a  pro- 
testing people  to  show  where  in  the  Consti- 
tution the  power  to  establish  it  was  prohib- 
ited; it  would  be  necessary,  on  the  other 
hand,  to  point  out  to  them  where  and  by 
what  unguarded  words  the  power  had  be^ 
conferred.  Some  things  are  too  plain  to  be 
written.  If  this  charter  of  state  govern- 
ment which  we  call  a  constitution  were  all 
there  was  of  constitutional  command ;  if  the 
usages,  the  customs,  the  maxims  that  have 
sprung  from  the  habits  of  life,  modes  of 
thought,  methods  of  trying  facts  by  the 
neighborhood,  and  mutual  responsibility  in 
neighborhood  interests;  the  precepts  w'hicb 
have  come  from  the  revolutions  which  over- 
turned tyrannies;  the  sentiments  of  manly 
independence  and  self-control  which  impelled 
our  ancestors  to  simimon  the  local  commu- 
nity to  redress  local  evils,  instead  of  relying 
upon  king  or  legislature  at  a  distance  to  do 
so,-— if  a  recognition  of  all  these  were  to  be 
stricken  from  the  body  of  our  constitutional 
law  a  lifeless  skeleton  might  remain,  but  the 
living  spirit;  that  which  gives  it  force  and 
attraction;  which  makes  it  valuable  and 
draws  to  it  the  affections  of  the  people;  that 
which  distinguishes  it  from  the  numberless 
constitutions  so-called  which  in  Europe  hare 
been  set  up  and  thrown  down  within  the  last 
hundred  years,  many  of  which  in  their  ex- 
pressions have  seemed  equally  fair  and  to 
possess  equal  promise  with  ours,  and  have 
only  been  wanting  in  th?  support  and  vital- 
ity which  these  alone  can  give, — ^this  living; 
and  breathing  spirit  which  supplies  the  in 
terpretation  of  the  words  of  the  written 
charter  would  be  utterly  lost  and  gone, 
"Mr.  Justice  Story  has  well  shown  that 
constitutional  freedom  means  something  more 
than  liberty  permitted;  it  consists  in  tbe 
civil  and  political  rights  which  are  absolute- 
ly guaranteed,  assured,  and  guarded  in 
one's  liberties  as  a  man  and  a  citizen;  his 
right  to  vote,  his  right  to  hold  office,  his 
right  to  worship  God  according  to  the  dic- 
tates of  his  own  conscience;  his  equality 
with  all  others  who  are  his  fellow  citizens; 
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all  these  guarded  and  protected  and  not  held 
at  the  mercy  and  discretion  of  any  one  man 
or  of  any  popular  majority.  Story,  Miscel- 
laneous Writings,  620.  If  these  are  not  now 
the  absolute  right  of  the  people  of  Michigan 
[this  state]  they  may  be  allowed  more  liber- 
ty of  action  and  more  privileges,  but  they  are 
little  nearer  to  constitutional  freedom  than 
Europe  was  when  an  imperial  city  sent  out 
consuls  to  govern  it.  The  men  who  framed 
our  institutions  have  not  so  understood  the 
facts.  With  them  it  has  been  an  axiom  that 
our  system  was  one  of  checks  and  balances ; 
that  each  department  of  the  government  was 
a  check  upon  the  others,  and  each  grade  of 
government  upon  the  rest;  and  they  have 
never  questioned  or  doubted  that  the  corpo- 
rators in  each  municipality  were  exercising 
their  franchises  under  the  protection  of  cer- 
tain fundamental  principles  which  no  power 
in  the  state  could  override  or  disregard. 
The  state  may  mould  local  institutions  ac- 
cording to  its  views  of  policy  or  expediency ; 
but  local  government  is  matter  of  absolute 
right,  and  the  state  cannot  take  it  away.  It 
would  be  the  boldest  mockery  to  speak  of  a 
city  as  possessing  municipal  liberty,  where 
the  state  not  only  shaped  its  government, 
but  at  discretion  sent  in  its  own  agents  to 
administer  it;  or  to  call  that  system  one  of 
constitutional  freedom  under  which  it  should 
be  equally  admissible  to  allow  the  people  full 
control  of  their  local  affairs  or  no  control  at 
all." 

In  this  state  we  are  not  obliged  to  invoke 
the  underlying  principle  of  American  con- 


stitutional law  in  order  to  protect  the  inhab- 
itants of  our  towns  in  their  right  to  local 
self-government;  the  express  provisions  and 
necessary  implications  of  our  own  Constitu- 
tion plainly  guarantee  that  right.  There- 
fore, the  private  act  by  which  the  legislature 
undertook  to  appoint  these  relators  to  exe- 
cute the  powers  and  perform  the  duties  com- 
mitted by  the  public  act  to  the  town  of  Glas- 
tonbury and  the  four  other  towns  as  town 
corporations  violates  a  clear  mandate  of  the 
Constitution,  and  to  that  extent  is  void. 

I  think  there  is  error  in  the  judgment  of 
the  superior  court. 

Hamersley,  J.,  dissenting: 

I  dissent  from  the  decision  of  a  majority 
of  my  colleagues,  and  cannot  but  believe  that 
a  different  conclusion  would  have  been 
reached  had  it  seemed  to  them  as  clear  as  it 
seems  to  me  that  the  legislation  in  question 
necessarily  involves  the  appointment  of  the 
relators  by  the  legislature,  not  as  state  of- 
ficers, but  as  town  officers;  not  to  perform 
duties  directly  in  behalf  of  the  state,  but  du- 
ties by  the  very  terms  of  the  statute  assigned 
to  the  towns  as  the  local  municipal  duties  of 
a  town  corporation. 

I  dissent  from  the  opinion  as  announced 
by  Judge  Baldwin,  and  concur  in  the  opinion 
of  Chief  Justice  Andrews. 

The  decision  in  this  case  was  affirmed  by 
the  Supreme  Court  of  the  United  States  un- 
der the  name  of  ^yiUiama  v.  Eggleston,  in 
170  U.  S.  304,  42  L.  ed.  1047,  18  Sup.  Ct. 
Rep.  617. 
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W.  T.  WALTERS  ei  al. 

V. 

CHARLESTON    MILLS  ei  aL 

John  H.  MONTGOMERY  e*  aZ.,  Petitioner*, 
Appta., 

V. 

City  of  CHARLESTON  et  al.,  Respta. 

(99  Fed.  Rep.  826.) 

1.  A  purchaser  of  land  of  a  corpora- 
tion on  foreclosure,  fvbo,  before  tbe 
Male  Iff  approved  or  be  ba»  compiled 
irltb  btfl  bid,  ▼olnntarlly  pays  a  claim 
for  taxes,  without  knowledKe  of  any  dispute 
as  to  Ita  validity,  and  Is  denied  credit  there- 
for when  completing  his  purchase,  may  be 
subrogated  to  the  claim  for  such  part  of  the 
taxes  as  the  property  was  clearly  subject 
to;  but  the  court  will  not  require  a  receiver 
of  tbe  property  to  recognize  such  Toluntary 
payment   of  that  part   of   the   taxes   which 


XoTK. — For  subrogation  to  lien  for  taxes  In 
case  of  foreclosure  of  mortgage,  see  also  Ran- 
kin T.  Coar  (N.  J.)  11  L.  R.  A.  661. 

For  subrogation  of  persons  paying  tax,  see, 
in  general,  note  to  Blbblns  v.  Clark  (Iowa)  29 
Lu  R.  A.  on  page  282:  also  Ferguson  y.  Qulnn 
(Tenn.)  33  L.  R.  A.  688;  and  Mercantile  Trust 
Co.  T.  Hart  (C.  C.  App.  8th  C.)  35  L.  B.  A. 
332. 
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was  In  dispute,  or  to  assume  the  burden  and 
responsibility  of  litigation  upon  It. 
2.     A.  pnrcbaser   at  a   sale   under  fore- 
closure Is  not  sncb  a  party  to  tbe  suit 

as  to  entitle  him  to  bring  In  a  new  party  or 
to  raise  new  Issues,  although  he  becomes  sub- 
ject to  the  Jurisdiction  of  the  court  for  all 
orders  necessary  to  compel  the  perfecting  of 
his  purchase,  with  the  right  to  be  heard  up- 
on all  questions  thereafter  arising  which  af- 
fect his  bid  and  are  not  foreclosed  by  the 
terms  of  the  decree  of  sale,  or  are  expressly 
reserved   to  him  by  such  decree. 

(Waddill,  Dietrioi  Judge,  diaeente,) 

(February  6.  1900.) 

A  PPEAL  by  intervening  petitioners  from 
IJl  a  decree  of  the  Circuit  CJourt  of  the 
United  States  for  the  District  of  South  Car- 
olina refusing  to  return  to  a  petitioner 
money  paid  by  him  as  taxes  upon  property 
which  he  had  purchased  at  a  sale  in  a  suit 
for  foreclosure  of  a  mortgage  thereon.  Mod- 
ified. 

Before  Sivnonton,  Circuit  Judge,  and  Paul 
and  Waddill,  District  Judges. 

Statement  by  Simonton,  Circuit  Judge: 

This  case  comes  up  on  appeal  from  the 

circuit  court  of  the  United  States  for  the 
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district  of  South  Carolina.  In  order  to  a 
complete  understanding  of  the  case,  it  is 
necessary  to  state  the  facts  somewhat  in  de- 
tail: 

On  8th  February,  1888,  there  was  incorpo- 
rated the  Charleston  Cotton  Mills,  a  corpo- 
ration organized  for  the  purpose  of  manu- 
facturing cotton  cloth  in  the  city  of  Charles- 
ton, South  Carolina.  It  erected  a  mill  build- 
ing on  its  lands,  and  owned  real  estate  ad- 
jacent thereto,  on  which  were  a  cotton  ware- 
house and  residences  for  its  operatives.  In 
March,  1896,  it  became  embarrassed,  ceased 
operations,  and  finally,  under  decrees  for 
foreclosure,  its  property  was  sold  under  two 
mortgages  executed  by  it, — the  one  to  secure 
certain  bondholders,  and  the  other  to  secure 
a  debt  due  to  O.  H.  Sampson  &  Co.  O.  H. 
Sampson  &  Co.  purchased  the  parcel  of 
realty  mortgaged  to  them.  The  bondholders 
through  a  committee  purchased  the  mill  site, 
buildings,   and   machinery.     On   6th   April, 

1897,  the  Charleston  Mills  was  incorporated 
under  a  general  law,  composed  of  the  bond- 
holders of  the  Charleston  Cotton  Mills  and 
new  stockholders.  To  this  corporation  the 
committee  of  bondholders  conveyed  all  the 
property  purchased  by  them  under  the  fore- 
closure proceedings.  The  new  company  ex- 
pended large  sums  of  money  in  providing 
new  machinery  and  repairing  that  purchased 
at  the  sale,  and  engaged  in  the  business  of 
manufacturing  cotton  goods. 

The  Constitution  of  South  Carolina  adopt- 
ed 4th  December,  1895,  authorized  cities  and 
towns  to  exempt  from  all  taxes,  except  those 
for  school  purposes,  manufactories  estab- 
lished within  their  limits;  the  exemption  to 
be  for  five  years;  the  exempting  ordinance  to 
be  ratified  by  a  majority  of  the  qualified 
electors  of  the  municipality.  Article  8,  §  8, 
In  1896  the  city  council  of  Charleston,  un- 
der this  authority,  passed  an  ordinance  ex- 
empting for  five  years  from  taxation,  except 
for  echool  purposes,  all  manufactories  estab- 
lished after  the  ratification  of  this  ordinance 
by  the  qualified  voters  of  Charleston,  within 
the  corporate  limits  of  said  city,  and  doing 
business  therein,  employing  ten  hands,  and 
having  a  paid-up  capital  of  $10,000,  with 
this  proviso:  ''Provided,  however,  that 
should  any  manufactory  entitled  under  this 
ordinance  to  such  exemption  from  taxes  fail 
in  business,  and  be  reorganized  or  convey  its 
plant  and  property  to  another  person,  firm, 
or  new  company  or  corporation,  the  exemp- 
tion of  said  plant  or  property  shall  be  con- 
tinued or  extended  for  the  five  years  from 
the  original  establishment  of  said  manufac- 
tory, and  no  longer.'*  This  ordinance  was 
ratified  by  popular  vote  on  the  4th  Tuesday 
in  April,  1896. 

The  Charleston  Mills  set  up  a  claim  for 
exemption  under  this  ordinance,  and  so  noti- 
fied the  city  authorities.     On  19th  November, 

1898,  pending  this  claim  for  exemption  on 
the  part  of  the  Charleston  Cotton  Mills,  Wal- 
ters and  others  filed  their  bill  for  foreclos- 
ure in  the  circuit  court  of  the  United  States 
for  the  district  of  South  Carolina  against 
the  Charleston  Mills,  praying  sale  and  fore- 
closure of  its  property;  and  under  it  C.  O. 
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Witte,    Esq.,    was    appointed  recover.    On 
13th  December,    1898,    the    city  council  of 
Charleston  filed  its  petition  in  the  cause,  setr 
ting  forth  that  the  Charleston  Mills  was  in- 
debted to  it  for  municipal  taxes  in  the  sum 
of  $3,356.52,  and  that  they  were  unpaid,  and, 
recognizing  that  the  property  of  its  debtor 
was  in  the  hands  of  a  receiver  of  that  court, 
and  so  out  of  reach  of  an  execution,  prayed 
that  provision  be  made  for  these  taxes  out 
of  the  first  moneys  coming  into  the  hands  of 
the  receiver.     After  that  an  order  for  the 
sale  of  the  property  under  a  decree  for  fore- 
closure was  had.     The  property  was  sold  for 
$100,000,  and  was  bid  in  by  John  H.  Mont- 
gomery for  himself  and  others,  who  organ- 
ized themselves    into   a   corporation  in  due 
form  of  law,  under  the  name  of  the  Vesta 
Mills.     Before  he  complied  with  his  bid,— 
indeed,  the  day  after  the  sale, — ^Mr.  Mont- 
gomery paid  the  state  and  county  taxes  due 
upon  the  property  of  the  Charleston  Mills, 
and  also  paid,  without  protest  or  exception, 
the  amount  of  the  taxes  claimed  by  the  city 
council  of  Charleston,  and  took  full  acquit- 
tance and  discharge  therefor.     When  he  was 
ready  to  comply  with  his  bid,  he  produced 
the  receipted  tax  bill  for  state  and  county 
purpcfses,  and  asked  the  special  master  that 
it  be  received  as  so  mucn  cash.     This  wn* 
assented  to.     He  then  produced  the  tax  re- 
ceipt of  the  city  council,  and  made  a  simi- 
lar request.     This  was  refused,  the  special 
master   (knowing   that   the   claim  was  dis- 
puted) not  feeling  himself  authorized  ao  to 
receive  it  without  the  decision  and  order  of 
the  court.    Thereupon  it  was  agreed  between 
them    that   the   matter    be    brought  before 
the    court.     Accordingly    Mr.    Montgomery 
and  the  Vesta  Mills  filed  their  petition  in 
the  cause,  setting  forth  the  matters  above 
stated ;  "that  Mr.  Montgomery  now  has  been 
informed  that  the  liability  of  the  property 
of  the  Charleston  Mills  to  general  municipal 
taxes  is  denied;"  that,  wholly  ignorant  of 
this,  on  the  day  the  property  was  sold  be 
paid  the  city  taxes  upon  it,  securing  thereby 
a  remission  of  all  penalties,  and  also  in  or- 
der to  anticipate  a  levy  on  the  property  un- 
der execution :  that,  having  so  paid  this  tax, 
he  sought  credit  therefor  in  completing  the 
terms  of  sale,  and  that  the  special  master 
declined  to    recognize    the    payment  of  the 
taxes  made  to    the    city;    "that  thereafter 
your  petitioners  arranged  with  the  said  spe- 
cial master  to  pay  into  his  hands  the  pur- 
chase money  for  the  property  bought  at  said 
sale,  including  the  amount  of  the  city  taxes 
aforesaid  (the  said  special  master  not  fed- 
ing  himself  authorized  to  allow  such  reduc- 
tion without  the  decision  and  order  of  the 
court) ;  but  that  it  was  at  the  same  time 
agreed  that  the  said  matter  of  the  city  taxes 
should  be  forthwith  brought  to  the  attention 
of  the  court  in  this  case,  so  that  the  said 
court  could  decide  whether  or  not  the  city 
taxes  were  by  law  due  and  payable  and  a 
lien   upon    the   property  of  the  Charleston 
Mills,  and  that  if  the  said  taxes  were  decided 
by  the  said  court  to  have  been  so  due  and 
payable,  and  a  lien  as  claimed,  then  the  said 
amount  should  be  refunded  to  your  petitioD- 
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tn  by  the  special  master,  as  haying  been  al- 
ready paid  on  account  of  the  purchase 
money;  but  that»  if  the  said  court  should  de- 
cide that  the  taxes  were  not  due  and  pay- 
able, then,  by  proper  order  of  this  court,  the 
city  council  of  Charleston  should  be  directed, 
after  proper  hearing  and  adjudication,  to  re- 
fund and  repay  into  the  registry  of  this 
eouit  the  amount  of  city  taxes  paid  to  it  by 
the  said  John  H.  Montgomery,  to  wit,  the 
gum  of  $3,076.02."  The  petition  prayed  that 
a  copy  of  it  be  served  on  the  city  council  of 
Charleston  and  on  C.  O.  Witte,  special  mas- 
ter, and  that  the  court  would  afford  relief. 
The  city  council  of  Charleston  answered  the 
complaint,  stating,  in  effect,  that  the  tax  on 
the  Charleston  Mills  was  due  and  unpaid, 
and  that  execution  had  been  issued  therefor 
in  the  sum  of  $3,356.52;  that  it  was  stayed 
by  the  proceedings  in  the  circuit  court,  and 
that  petition  had  been  filed  for  its  payment 
under  the  order  of  court;  that  afterwards 
Mr.  Montgomery  paid  the  sum  of  $3,076.02, 
and  obtained  a  receipt  in  full ;  "that  the  said 
payment  was  made  freely  and  voluntarily, 
and  for  the  purpose  of  obtaining  remission 
of  the  penalties."  The  answer  denies  in  toto 
the  exemption  claimed  for  the  Charleston 
Mills,  and  adds  that  this  honorable  court 
has  no  jurisdiction  to  adjudicate  the  matters 
set  forth  in  said  petition,  as  between  John 
H.  Montgomery  and  the  said  city,  for  the 
reason  that  it  is  simply  an  attempt  on  the 
part  of  the  said  John  H.  Montgomery  to  re- 
eover  money  from  the  city  council  of  Charles- 
ton in  a  matter  entirely  foreign  and  outside 
of  the  purpose  and  purport  of  the  bill  filed 
herein.  The  answer  of  the  special  master 
admits  the  offer  of  Mr.  Montgomery  to  de- 
duct the  amount  paid  to  the  city,  and  insists 
that  the  Charleston  Mills  are  exempt  from 
taxation. 

The  matters  set  out  in  the  petition  and 
answers,  with  testimony,  were  heard  by  the 
circuit  court.  The  court  was  of  the  opinion 
that  the  city  council  of  Charleston,  having 
received  satisfaction  in  pais,  was  no  longer 
a  party  to  the  controversy,  and  declined,  un- 
der these  circumstances,  to  pass  upon  the  va- 
lidity of  the  exemption.  To  this  action  on 
the  part  of  the  court,  exception  was  taken, 
an  appeal  was  allowed,  and  the  cause  is  here 
on  several  assignments  of  error  directed  to 
the  reasons  given  by  the  court  for  its  action, 
and  ending  with  the  following:  "Because 
his  honor  should  have  held  that  the  city  taxes 
w<»re  a  lien  on  the  property  purchased,  le- 
gally, and  payable  by  the  seller,  and  that 
vnder  the  law,  and  in  accordance  with  the 
agreement  made  at  the  time  of  settlement 
with  the  receiver  and  special  master,  referred 
to  and  set  out  in  the  record,  the  portion  of 
said  purchase  money  so  paid  twice — to  wit, 
the  sum  of  $3,076.02,  by  the  purchaser — 
should  be  repaid  him;  it  being  against  the 
Iftw  and  equity  and  good  conscience  to  have 
such  sum  retained  by  said  special  master  and 
receiver." 


If etsrs.  Satytlae,  Xiee,  A  Frost,  for  ap- 

pellanta: 

The  petitioners  were  the  purchasers,  un- 
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der  the  decree  of  the  court,  of  property  sold 
by  its  receiver  under  its  decree.  The  pur* 
chaser  thus  became  a  quasi-party  to  the  pro- 
ceedings, with  the  right  to  bring  his  suit  in 
the  main  cause,  and  prosecute  his  rights^ 
against  all  parties  to  the  said  cause. 

2  Dan.  Ch.  PI.  &  Pr.  p.  1052,  note  5;  Gor- 
don  V.  Saunders,  2  M'Cord  £q.  165;  Dun- 
ham Y.  Minard,  4  Paige,  441;  Dorsey  v. 
Campbell,  1  Bland  Ch.  363;  12  Am.  &  £ng. 
£nc.  Law,  p.  229. 

The  original  bill  in  the  main  cause  was  a 
creditor's  bill.  An  order  had  been  filed  di- 
recting creditors  to  come  in  and  prove  their 
claims.  In  accordance  with  this  order  the 
city  council  of  Charleston  filed  its  interven- 
ing petition  setting  up  its  lien  for  taxes. 

By  this  act  the  city  council  of  Charleston 
became  a  party  to  the  case. 

Hack  V.  Chicago  d  G.  B,  R.  Co.  23  Fed.  Rep. 
356;  Ex  parte  Jordan,  94  U.  S.  248,  24  L.  ed. 
123;  Wright  v.  Herlong,  16  S.  C.  620;  Ward- 
law  V.  Erskine,  21  S.  C.  361 ;  Oee  v.  Humph' 
riea,  49  S.  C.  256,  27  S.  E.  101 ;  Bethia  v. 
McKay,  Cheves,  Eq.  97 ;  2  Dan.  Ch.  PI.  &  Pr. 
p.  1212;  Chesnut  v.  Fire  d  Marine  Ins,  Co.  i 
Hill,  Eq.  84. 

The  receiver  and  special  master  appointed 
by  the  court  had  a  perfect  right  to  expect 
instruction  from  the  court. 

Gluck,  Receivers,  §  45,  p.  130;  Cammack 
V.  Joht^on,  2  N.  J.  Eq.  163;  Missouri  P.  R. 
Co.  V.  Texas  d  P.  R.  Co.  31  Fed.  Rep.  862,  4 
Inters.  Com.  Rep.  434. 

The  city  council  of  Charleston  had  not  the 
right  to  withdraw  its  petition,  and  thus  re- 
tire from  the  case. 

An  order  dismissing  the  pleading  will  not 
be  granted,  if  such  dismissal  will  be  injuri- 
ous to  the  rights  of  the  other  parties  to  the 
case. 

Bethia  v.  McKay,  Cheves,  Eq.  93 ;  1  Dan. 
Ch.  PI.  &  Pr.  p.  790,  and  note,  p.  793 ;  Bank 
of  the  State  v.  Rose,  1  Rich.  Eq.  292 ;  Foster,. 
Fed.  Pr.  p.  434. 

The  court  can  construe  the  ordinance,  even 
if  the  city  is  not  a  party. 

De  Treville  v.  Smalls,  98  U.  S.  517,  25  L. 
ed.  174;  Shrrry  v.  McKinlcy,  99  U.  S.  498, 
26  L.  ed.  330;  Van  Brocklin  v.  Tennessee, 
117  U.  S.  179,  sub  nam.  Van  Brocklin  v.  Ar^ 
derson,  29  L.  ed.  854,  6  Sup.  Ct.  Rep.  670; 
Philadelphia  Asso.  for  Relief  of  Disabled 
Firemen  v.  Wood,  39  Pa.  73;  Denegre  v. 
Oerac,  35  La.  Ann.  952;  25  Am.  &  Eng.  Enc. 
Law,  p.  731;  Sharp  v.  Speir,  4  Hill,  76; 
Beaty  v.  Knowler,  4  Pet.  152,  7  L.  ed.  813; 
Conway  v.  Cable,  37  111.  82,  87  Am.  Dec.  240; 
Thompson  v.  Roe,  ex  dem.  Carroll,  22  How. 
422.  16  L.  ed.  387. 

Money  paid  by  a  person  to  prevent  an  ille- 
gal seizure  of  his  person  or  property  by  an 
officer  claiming  authority  to  seize  the  same, 
or  to  liberate  his  person  or  property  from  il- 
legal detention  by  such  officer,  may  be  re- 
covered back  in  an  action  for  money  had  and 
received,  on  the  ground  that  the  payment 
was  compulsory  or  by  duress  or  extortion. 

Lambom  v.  Dickinson  County  Comrs.  9T 
U.  S.  185,  24  L.  ed.  928;  Union  P.  R.  Co.  v. 
Dodge  County  Comrs.  98  U.  S.  543,  25  L. 
ed.  197;  Little  v.  Bowers,  134  U.  S.  647,  23^ 
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L.  ed.  1016,  10  Sup.  Ct.  Rep.  620;  Torhitt 
▼.  Louisville  (Ky.)  4  S.  W.  345;  Louisvtlle 
V.  Anderson,  79  Ky.  334,  42  Am.  Rep.  220; 
Murray  v.  Moorer,  Cheves,  L.  113;  Hopkins 
V.  Mazyck,  1  Hill,  Eq.  251 ;  Lowndes  v.  Chis- 
dm,  2  M'Cord,  Eq.  455,  16  Am.  Dec.  607; 
Broun  v.  Boyce,  4  Rich.  L.  385;  25  Am.  & 
Eng.  Enc.  Law,  p.  409;  ^tna  Ins,  Co,  ▼. 
New  York,  163  N.  Y.  340,  47  N.  E.  593. 

When  it  is  contrary  to  the  rule  of  ea  cequo 
€t  honOf  that  the  city  should  retain  the 
money  illegally  collected,  the  court  will  order 
ita  return. 

Culhreath  v.  Culhreath,  7  Ga.  67,  50  Am. 
Dec.  378;  Stotsenburg  v.  Fordice,  142  Ind. 
490,  41  N.  E.  313,  810;  Laivrence  v.  Beau- 
hien,  2  Bail.  L.  647,  23  Am.  Dec.  155;  Gal- 
veston V.  Sydnor,  39  Tex.  236. 

Money  paid  under  a  mistake  of  fact  can  be 
collected  back  again. 

Glenn  v.  Shannon,  12  S.  C.  572. 

The  ordinance  in  this  case  was  an  ordi- 
nance of  the  city  of  Charleston,  of  which 
Mr.  Montgomery,  a  citizen  of  the  city  of 
Spartanburg,  could  not  be  presumed  to  have 
knowledge. 

2  Pom.  Eq.  Jur.  S  854;  Haven  ▼.  Foster, 
«  Pick.  112,  19  Am.  Dec.  357. 

Mr.  Montgomery  was  acting,  not  for  him- 
self, but  a«  agent  for  other  parties  who  aft- 
erwards organized  the  Vesta  Mills.  As  such 
agent  he  had  no  authority  to  pay  an  illegal 
tax,  and,  even  assuming  that  Mr.  Montgom- 
ery had  knowledge,  which  he  did  not,  the 
principals  for  whom  he  acted  were  not 
chargeable  with  that  knowledge,  and  the 
payment  cannot  be  considered  as  a  voluntary 
payment  by  them. 

AStna  Ins.  Co.  v.  New  York,  153  N.  Y.  341, 

47  N.  E.  593. 

Mr,  "W.  A.  Holman,  with  Mr.  George 
S«  Xiegare,  for  appellee  City  Council  of 
Charleston: 

The  city  council  of  Charleston  was  not  a 
party  to  the  original  proceedings,  and  only 
came  into  the  case  by  filing  its  petition  pray- 
ing that  funds  arising  from  the  sale  of  the 
property  of  the  Charleston  Mills  be  applied 
first  to  the  satisfaction  of  its  claim  for  taxes. 
The  property  of  the  Charleston  Mills  then 
being  in  custodia  legis,  the  city  could  not  en- 
force its  execution  for  taxes  against  such 
property,  and  it  was  therefore  proper  that 
the  city  council  should  file  its  petition  ad- 
dressed to  the  court,  praying  that  its  claim 
for  taxes  be  recognized  and  declared  a  first 
lien,  and  be  paid  accordingly. 

Montgomery  paid  the  taxes  due  as  claimed 
by  the  said  city  council  of  Charleston.  The 
object  and  purpose  of  the  petition  filed  by 
the  city  council  of  Charleston  was  thus  fully 
met  when  said  taxes  were  paid,  and  there 
was  nothing  upon  which  the  court  could 
make  any  adjudication  in  respect  to  the  mat- 
ter, and  this  ended  the  whole  case  in  so  far 
as  the  city  council  of  Charleston  was  in- 
volved or  concerned,  and  terminated  its  con- 
nection therewith. 

Shipp  v.  Williams,  22  U.  S.  App.  380,  62 
Fed.  Rep.  4,  10  C.  C.  A.  247 ;  Wetherhy  v. 
Stinson,  18  U.  S.  App.  714,  02  Fed.  Ren.  173, 
10  C.  C.  A.  243. 
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An  action  will  not  lie  to  recover  the 
amount  of  taxes  illegally  assessed  and  to)« 
untarily  paid. 

Bunnell  Mfg.  Co.  v.  Newell,  15  R.  I.  233. 
2  Atl.  766;  Louisville  v.  Anderson,  79  Ky. 
334;  California  v.  San  Pablo  <£  T.  R.  Co.  149 
U.  S.  308,  37  L.  ed.  747,  13  Sup.  Ct.  Rep. 
876. 

When  the  taxes  were  paid  to  the  city  by 
the  appellant,  John  H.  Montgomery,  there 
was  no  substantial  controversy  between  any 
of  the  parties  in  so  far  as  the  city  was  con- 
cerned; and  this  court  will  not  now  pass 
upon  or  consider  the  validity  of  the  law  un- 
der which  such  assessment  was  made,  or 
whether  the  Charleston  MilU  was  liable 
therefor. 

California  v.  San  Pablo  S  T.  R.  Co.  149 
U.  S.  308,  37  L.  ed.  747,  13  Sup.  Ct.  Rep. 
876. 

Where  a  tax  is  paid  voluntarily  and  with- 
out protest,  the  same  cannot  be  recovered 
back  under  any  circumstances,  whether  the 
law  under  which  such  tax  is  collected  is 
legal  or  illegal. 

Peebles  v.  Pittsburgh,  101  Pa.  304,  47  Am. 
Rep.  714;  Bucknall  v.  Story,  46  Cal.  589,  13 
Am.  Rep.  220;  Phelps  v.  New  York,  2  L.  R. 
A.  626,  112  N.  Y.  216,  19  N.  E.  408;  18  Am. 
&  Eng.  Enc.  Law,  1st  ed.  p.  220;  Little  v. 
Bowers,  134  U.  S.  547,  33  L.  ed.  1016,  10 
Sup.  Ct.  Rep.  620. 

Mr.  Henry  A.  M.  Smitli,  also  for  appel- 
lees: 

A  mere  volunteer  is  not  favorably  regard- 
ed in  equity.  The  assistance  of  the  court 
is  very  reluctantly  given  him. 

Fonblanque,  Eq.  349;  Jefferys  v.  Jefferys, 
Craig  &  P.  141. 

One  of  the  principles  lying  at  the  founda- 
tion of  Aubrogation  in  equity  is  that  the  per- 
son seeking  subrogation  must  have  paid  the 
debt  under  some  necessity  to  save  himself 
from  loss  which  might  arise  or  accrue  to  him 
by  the  enforcement  of  the  debt  in  the  hands 
of  the  original  creditor. 

jEtna  L.  Ins.  Co.  v.  Middleport,  124  U.  S. 
534,  31  L.  ed.  537,  8  Sup.  Ct.  Rep.  625;  Shel- 
don, Subrogation,  §  240;  Gadsden  v.  Brawn. 
Speers,  Eq.  41 ;  Hedges  v.  Dixon  County,  1.50 
U.  S.  191,  37  L.  ed.  1048,  14  Sup.  Ct.  Rep. 
71 ;  Prairie  State  Bank  v.  United  States,  164 
U.  S.  231,  41  L.  ed.  416,  17  Sup.  Ct.  Rep. 
142;  McNeil  v.  Miller,  29  W.  Va.  480,  2  S. 
E.  335;  Suppiger  v.  Garrets,  20  III.  App.  625. 

Mr.  J.  N.  Nathan*  for  Charleston  Mills 
et  aU 

Simonton,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

In  discussing  this  case,  these  facts  must 
be  kept  in  mind:  That  under  the  Walters 
bill  the  property  of  the  Charleston  Mills  hail 
been  put  into  the  hands  of  a  receiver,  an.l. 
under  an  order  of  the  court,  had  been  sold. 
That  pending  the  suit  the  city  council  of 
Charleston  had  presented  its  claim  for  thf 
tax  of  1898,  and  had  prayed  that  it  be  paid 
out  of  funds  in  the  hands  of  the  receiver. 
That  anterior  to  the  suit  the  Charleston 
Mills  had  set  up  its  claim  to  exemption  from 
the  tax.    That  the  petitioner,  John  H.  Mont- 
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Bomery.  was  the  highest  bidder  at  the  sale,   legal  obligation  to  make  the  payment,  and 


That  the  day  after  the  sale  he  paid  to  the 
city  the  sum  of  $3,076.02  in  full  of  its  claim 
ggainst  the  Charleston  Mills.  That,  in  set- 
tlement of  his  bid,  Mr.  Montgomery  demand- 
ed credit  for  this  payment,  which  demand 
the  special  master  did  not  recognize,  and  re- 
fused to  admit,  except  under  the  instruction 
of  the  court.  Thereupon  John  H.  Montgom- 
ery and  the  Vesta  Mills,  a  corporation  for 
which  he  had  been  acting,  filed  their  peti- 
tion praying  that  the  court  pass  upon  the 
validity  of  the  tax,  and,  if  it  be  declared 
valid,  that  the  money  paid  by  Montgomery 
on  account  Uiereof  be  refunded  to  him  out  of 
the  purchase  money,  and,  if  it  be  declared 
invalid,  that  the  city  council  be  instructed  to 
return  it  to  him. 

If  the  tax  be  valid,  he,  in  effect,  claims  the 
equity  of  subrogation;  that  is,  having  paid 
the  tax,  he  stands  in  the  place  of  the  city 
council,  and  is  entitled  to  the  money  paid  to 
it.  He  was  under  no  obligation  whatever  to 
pay  the  tax,  nor  was  any  proceeding  threatr 
ened  against  the  property  of  which  he  was 
the  prospective  owner.  The  city  council  had 
already  submitted  itself  to  the  court,  and 
had  asked  that  it  be  paid  out  of  funds  in 
the  control  of  the  court;  in  effect  transfer- 
ring its  claim  from  the  property  to  these 
funds.  Ita  hand  was  stayed,  and  any  at- 
tempt by  execution  to  collect  its  claim  would 
have  been  in  contempt  of  court.  Re  Tyler ^ 
149  U.  S.  164,  37  L.  ed.  689,  13  Sup.  Ct.  Rep. 
785.  Mr.  Montgomery  was  not  bound  to  pay 
the  tax,  and  he  had  an  unquestionable  right 
to  demand  that  it  be  satisfied  before  comply- 
ing with  his  bid. 

In  Gadsden  v.  Brown,  Speers,  Eq.  37,  Da- 
rid  Johnson,  Chancellor,  lays  down  the  law 
of  subrogation,  and  his  language  has  re- 
ceived the  unqualified  approval  of  the  Su- 
preme Court  of  the  United  States  in  Hedges 
V.  Dijron  County,  150  U.  S.  191,  37  L.  ed. 
1044,  14  Sup.  Ct.  Rep.  71;  and  in  Prairie 
istate  Bank  v.  United  States,  164  U.  S.  231, 
41  L.  ed.  416,  17  Sup.  Ct.  Rep.  142.  "The 
doctrine  of  subrogation,"  says  the  chancel- 
lor, "is  a  pure,  unmixed  equity,  having  its 
foundation  in  the  principles  of  natural  jus- 
tice, and,  from  its  nature,  never  could  have 
been  intended  for  the  relief  of  those  who 
were  in  a  condition  in  which  they  were  at 
liberty  to  elect  whether  they  would  or  would 
not  be  bound." 

In  Mtna  L.  Ins.  Co.  v.  Middleport,  124 
U.  8.  534,  31  L.  ed.  537,  8  Sup.  Ct,  Rep.  625, 
the  Supreme  Court  says:  "One  of  the  prin- 
ciples lying  at  the  foundation  of  subrogation 
in  equity,  in  addition  to  the  one  already 
stat^,  that  the  person  seeking  this  subro- 
tion  must  have  paid  the  debt,  is  that  he  must 
have  done  this  under  some  necessity  to  save 
himself  from  loss  which  might  arise  or  ac- 
crue to  him  by  the  enforcement  of  the  debt 
in  the  hands  of  the  original  creditor."  The 
same  caae  adopts  this  language  of  Sheldon, 
Subrogation,  §  240:  "The  doctrine  of  sub- 
ri^tion  is  not  applied  for  the  mere  stranger 
or  volunteer  who  has  paid  the  debt  of  an- 
other, without  any  assignment  or  agreement 
for  subrogation,  without  being  under  trnj 
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wFthout  being  compelled  to  do  so  for  the 
preservation  of  any  rights  or  property  of  his 
own."  And  in  Suppiger  v.  Garrels,  20  111. 
App.  625,  it  is  said:  "A  stranger,  within 
the  meaning  of  this  rule,  is  not  necessarily 
one  who  has  nothing  to  do  with  the  trans- 
action out  of  which  the  debt  grew.  Anyone 
who  is  under  no  legal  obligation  or  liability 
to  pay  the  debt  is  a  stranger,  and,  if  he  pays 
the  debt,  a  mere  volunteer." 

A  mere  volunteer  is  not  favorably  regard- 
ed   in    equity.     Fonblanque,    Equity,    349. 
Volenti  non  fit   injuria.     Apart  from  this, 
the  creditors    of    the    Charleston  Mills,  to 
whom  the  proceeds  of  sale  belong,  and  who 
must  suffer  by  any  diminution  of  them,  re- 
pudiate the  act  of  Mr.  Montgomery,  and  denj 
all  liability  for  the  tax.     Nor  is  this  posi- 
tion without  plausibility.     The  Constitution 
of  South  Carolina  of  1895  gave  authority  to 
municipalities  to  grant  exemption  from  tax- 
ation to  manufacturers  for  five  years,  upon 
certain    conditions.     The    city    council    of 
Charleston  fulfilled  these  conditions,  and  by 
ordinance  exempted  from  taxation  all  manu- 
factories established  after  the  4th  Tuesday 
in  April,  1896,  within  the  corporate  limits 
of  said  city,  and  doing  business  therein,  em- 
ploying  ten  or  more  hands,  and  having  a 
paid-up  capital  of  $10,000.     The  Charleston 
Mills,  having  over  $50,000  capital,  and  em- 
ploying more  than  ten  hands,  was  established 
April  0,  1897,  within  the  corporate  limits  of 
Charleston,  and  doing  business  therein,  and 
thus  may  be  said  to  come  within  the  words 
of  the  ordinance,  and  would  be  entitled  to 
the  exemption,  unless  precluded  by  the  pro- 
viso.    This    proviso    is    in    these    words: 
"Shoul4    any  manufactory    entitled    under 
this  ordinance  to  such  exemption  from  taxes 
fail  in  business,  and  be  reorganized  or  convey 
its  plant  and  property  to  another  person, 
firm,  or  a  new  company  or  corporation,  the 
exemption  of  said  plant  or  property  shall  be 
continued  or  extended    for    the    five  years 
from  the  original  establishment  of  said  man- 
ufactory, and  no  longer." 

The  mill  and  a  large  part  of  the  plant 
owned  by  the  Charleston  Mills  were  former- 
ly the  property  of  the  Charleston  Cotton 
Mills,  which  failed,  was  put  up  for  sale,  and 
its  mill  house  and  plant  were  purchased  by 
{>crsons  who  subsequently  formed  the 
Charleston  Mills.  But  the  Charleston  Cot- 
ton Mills  was  incorporated  and  established 
February  8,  1888, — anterior  to  the  consti- 
tutional provision,  and  anterior  to  the  ordi- 
nance of  1896.  It  therefore  can,  with  much 
plausibility,  be  said  not  to  have  been  one  of 
the  manufactories  referred  to  in  the  proviso 
of  the  ordinance,  as  it  was  not  a  manufac- 
tory entitled  under  the  ordinance  of  1896  to 
such  exemption  from  taxes,  and  so  the 
Charleston  Mills  may  not  be  affected  by  that 
proviso.  Under  these  circumstances  the 
creditors  may  well  complain  of  the  action  of 
John  H.  Montgomery,  and,  as  far  as  they 
can,  repudiate  the  same.  There  can  exist 
here  no  equity  of  subrogation. 
The  petitioner  again  sets  up  an  equity  of 
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mistake.  He  knew  nothing  of  the  claim  of 
exemption  set  up  by  the  Charleston  Mills, 
nor  had  he  any  knowledge  of  the  petition  of 
the  city  council  in  the  main  cause.  There  is 
no  question  that  a  court  of  equity  will  re- 
lieve a  party  from  the  consequences  of  a 
mistake  of  fact, — sometimes  of  a  mistake  of 
law,  if  the  matter  be  executory.  But  it  will 
grant  such  relief  only  when  the  mistake  is 
mutual,  material,  and  not  caused  by  the  neg- 
ligence of  the  party  seeking  relief.  Foster, 
Fed.  Pr.  §  2.    Mr.  Story,  in  his  Equity  Juris- 

Srudence,  vol.  1,  §  146,  says:  "It  is  not, 
owever,  sufficient  in  all  cases,  to  give  the 
party  relief,  that  the  fact  is  material,  but 
it  must  be  such  as  he  could  not,  by  reason- 
able diligence,  get  knowledge  of  when  he  was 
Sut  on  inquiry;  for  if,  by  such  reasonable 
iligence,  he  could  have  obtained  knowledge 
of  the  fact,  equity  will  not  relieve  him,  since 
that  would  be  to  encourage  culpable  negli- 
gence. Thus,  if  a  party  has  lost  his  cause 
at  law  from  the  want  of  proof  of  a  fact 
which  by  ordinary  diligence  he  could  have 
obtained,  he  is  not  relievable  in  equity;  for 
the  general  rule  is  that  if  a  party  becomes 
rem^iless  at  law  by  his  own  negligence, 
equity  will  not  relieve  him." 

In  the  case  at  bar  Mr.  Montgomery,  before 
the  sale  was  approved,  before  he  had  com- 
plied with  his  bid,  and,  under  the  rules  of 
the  court,  before  he  could  comply,  paid  off 
this  claim.  A  question  to  his  counsel  would 
have  informed  him  of  the  course  taken  by 
the  city  council  in  applying  to  the  court  for 
its  claim.  A  question  put  to  the  special 
master  selling  the  property  would  have  put 
him  in  the  possession  of  the  fact  that  the 
claim  of  the  city  was  denied.  The  fact  that 
he  was  a  stranger  in  the  community,  with  no 
opportunity  theretofore  of  knowing  the  laws 
of  the  municipality,  should  have  put  him 
doubly  upon  his  guard,  and  have  induced  in- 
quiry before  action.  Instead  of  this,  con- 
sulting no  one,  asking  no  question,  relying 
upon  his  own  knowledge,  he  paid  off  a  claim, 
not  his  own  or  which  could  affect  him,  an- 
ticipated and  forestalled  the  action  of  the 
court,  and,  in  so  far  as  lay  in  his  power,  de- 
cided the  controversy  of  the  creditors  with 
the  city  against  them.  The  petitioner  can- 
not set  up  this  equity.  Nor  can  he,  under  it, 
obtain  relief  from  the  city  council.  Asking 
no  questions,  making  no  protest,  threatened 
with  no  proceedings,  of  his  own  motion  he 
paid  this  sum  in  full  of  the  tax. 

In  Little  v.  BowerSy  134  U.  S.  548,  33  L. 
ed.  1016,  10  Sup.  Ct.  Rep.  620,  there  had 
been  a  controversy  between  the  Central  Rail- 
road Company  of  New  Jersey  and  the  city 
of  Elizabeth  relative  to  its  taxes.  The  de- 
cisions of  the  courts  of  New  Jersey  were 
against  the  railroad  company,  and  by  writ  of 
error  the  case  was  carried  to  the  supreme 
court.  Pending  the  writ  of  error  the  taxes 
in  dispute  were  paid.  This  ended  the  case, 
notwithstanding  that  the  appellants  insisted 
that  there  was  no  right  to  the  tax  in  the 
city  of  Elizabeth.  In  that  case  the  Supreme 
Court  quote  with  approval  the  language  of 
Chief  Justice  Shaw  in  Preston  v.  Boston,  12 
Pick.  7 :  "Where,  therefore,  a  party  not  liable 
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to  taxation  is  called  on  peremptorily  to  pay 
upon  such  a  warrant,  and  he  can  save  himself 
and  his  property  in  no  other  way  than  by  pay- 
ing the  illegal  demand,  he  may  give  notice 
that  he  so  pays  it  by  duress,  and  not  volun* 
tarily,  and,  by  showing  that  he  is  not  liable, 
recover  it  back  as  money  had  and  received." 
But,  say  the  court,  this  rule  does  not  ap- 
ply when  no  attempt  has  been  made  by  the 
treasurer  to  serve  his  warranty  no  demand 
personally  made  on  the  company,  nothing 
done  to  show  an  intent  to  use  the  l^al  proc- 
ess; when  all  that  appears  is  that  the  com- 
pany was  charged  with  the  tax  on  the  tax 
list;  that  it  was  delinquent;  Uiat,  before  any 
active  steps  were  taken  to  enforce  collec- 
tion, the  company  presented  itself  at  the 
treasurer's  office,  and,  in  the  usual  course 
of  business,  paid  in  full  everything  against 
it,  under  protest. 

In  Robinson  v.  Charleston,  2  Rich.  L.  319, 
46  Am.  Dec.  739,  the  plaintiff  had  been  called 
upon  to  pay,  and  had  paid,  a  tax  imposed  by 
the  city  council  of  Charleston,  which  the 
court,  in  Charleston  v.  State  ex  reL  Adger,^ 
2  Speers,  L.  719,  had  decided  unlawful.  He 
brought  his  action  to  recover  it  back.  It 
was  dismissed.  Says  the  court:  "In  the 
case  under  consideration,  the  plaintiff  paid 
his  money  without  objection  or  reser\^ation. 
He  could  have  tendered  the  sum  really  de- 
mandable,  and  have  gone  on  and  submitted 
to  legal  proceedings  against  him,  and  in  such 
proceedings  he  must  have  succeeded.  .  .  . 
In  waiving  his  legal  right,  he  may  be  regard- 
ed as  having  voluntarily  given  so  much  money 
to  the  city  council  for  the  privilege  of  letting 
his  slaves  work  in  the  city  without  molesta- 
tion. Like  many  others  who  have  not  com- 
plained, he  may  not  have  thought  the  tax 
wrong  at  the  time,  and  may  have  regarded  it 
.  .  .  as  the  price  of  protection  and  profit- 
able employment."  In  Peebles  v.  Pittsburgh, 
101  Pa.  304,  47  Am.  Rep.  714,  it  was  held 
that  an  assessment  for  municipal  improve- 
ments, voluntarily  paid,  cannot  be  recovered 
back,  although  the  payment  was  under  pro- 
test and  the  law  authorizing  the  assessment 
was  subsequently  adjudged  unconstitutional. 
Many  cases  are  cited  in  the  opinion. 

The  petitioner  cannot  rely  upon  his  want 
of  knowledge.  The  means  of  knowledge  were 
within  his  touch.  He  sought  none,  used 
none.  His  own  ignorance  suggested  inquiry. 
This  cannot  avail  him.  Under  these  circuni- 
stances  the  court  below  refused  to  entertain 
the  petition.  It  was  of  the  opinion  that  the 
city  council  of  Charleston  was  not  properly 
a  party  to  the  petition.  But,  even  admitting 
that  it  was  a  party,  how  could  the  court  pas^** 
upon  the  question  of  the  validity  or  invalid- 
ity of  this  tax,  when  the  action  of  the  peti- 
tioner precluded  absolutely  any  question? 
The  creditors  and  the  corporation  wished  the 
question  decided.  At  the  threshold  the  eoun 
was  met  by  the  fact  that  a  decision  was  un- 
necessary, and  could  not  be  made,  as  the  tax 
was  already  paid.  California  v.  San  Pablo 
d  T,  R.  Co,  149  U.  S.  308,  37  L,  ed.  747.  U 
Sup.  Ct.  Rep.  876;  Little  v.  Botoera,  134  U. 
S.  568,  33  L.  ed.  1016,  10  Sup.  Ct,  Rep.  620, 

Exception  was  taken  and  error  assigned  to 
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the  ruling  of  the  circuit  court  that  the  city 
<»uiicil  was  not  a  party  before  it.    When  the 
main  case  was  pending,  the  city  council,  pur- 
«aiiig  the  course  most  advisable  under  the 
circumstances,  intervened  in  the  cause,  and 
presented  its  petition  that  the  tax  claimed 
by  it  be    paid    by  the  receiver.    The  only 
means  of  paying  the  tax  was  out  of  the  pro- 
ceeds of  sale.     Before  this  petition  was  an- 
swered, before  it  could  be  heard,  before  the 
only  funds  out  of  which  it  could  be  paid  (the 
proceeds  of  sale)    were  realized,  Mr.  Mont- 
gomery forestalled  the  action  of  the  court, 
and  paid  the  tax,  satisfying  the  claim  of  the 
citj.    Thenceforward  there  was  no  contro- 
versy.   There  was  nothinc  upon  which  the 
petition  or  the  court  could  operate,  and  the 
whole  thing  fell  to  the  ground.     San  Mateo 
County  V.  Southern  P,  R.  Co,  116  U.  S.  141, 
2.2  L.  ed.  591,  6  Sup.  Ct.  Rep.  317;  Kimball 
V.  Kimball,  174  U.  S.  163,  43  L.  ed.  934,  19 
Sup.  Ct.  Rep.  639.     The  sole  purpose  of  the 
intervention  was  accomplished,  and  the  con- 
nection of  the  city  council  with  the  case,  due 
solely  to  this  intervention,  ceased.     When, 
therefore,  the  present  petitioner  filed  his  pe- 
tition the  city  council  was  practically  out  of 
the  court;  and  he  endeavored  to  bring  it  in 
again,  not  upon  an  issue  necessarily  or  inci- 
dentally arising  out  of   the   main  case  and 
the  issues  there  involved,  but  to  protect  him- 
"^if  from  an  improvident  act  on  his  part. 
A  purchaser  at  a  sale  under  foreclosure  is 
not  a  party  to  the  suit  for  all  intents  and 
purposes.     By  his  bid  he  makes  himself  a 
parly  to  the  proceedings,  and  subject  to  the 
jurisdiction  of  the  court  for  all  orders  nec- 
p«sary  to  compel  the  perfecting  of  his  pur- 
<"hase,  and  with  a  right  to  be  neard  on  all 
questions  thereafter  arising  affecting  his  bid, 
which  are  not  foreclosed  by  the  terms  of  the 
decree  of  sale,  or  are  expressly  reserved  to 
him  by  such  decree.    Kneeland  v.  American 
Loan  d  T.  Co,  136  U.  8.  96,  34  L.  ed.  379, 
10  Sup.  Ct.  Rep.  950.     But  this  does  not  au- 
thorize him  to  bring  in  a  new  party,  or  to 
rai<ie  new  issues. 

The  court  below,  having  reached  the  con- 
clusion that  the  city  council  was  not  a  party 
to  the  suit,  declineid  to  pass  upon  the  ques- 
tion of  the  validity  of  the  exemption  claimed 
by  the  Charleston  Mills,  in  the  absence  of 
the  city  council.  This  is  assigned  as  error. 
That  the  appellant  considered  the  city  coun- 
cil a  necessary  party  is  shown  by  his  seek- 
insr  to  make  it  a  party.  By  his  prayer  he 
^remonstrated  the  necessity.  He  sought  re- 
imbursement for  his  outlay  in  paying  this 
tax,— from  the  receiver  if  the  claim  for  ex- 
emption was  invalid,  and  from  the  city  coun- 
cil if  the  claim  for  exemption  was  valid.  In- 
<leed.  under  the  well-known  principle  of 
equity  "that  a  court  of  chancery  will  not 
make  a  decree  unless  an  those  who  are  sub- 
stantially interested  be  made  parties  to  the 
&uit"  {Oshom  v.  Bank  of  United  States,  9 
Wheat.  842,  6  L.  ed.  204),  the  city  council 
was  a  necessary  party.  It  is  said,  however, 
that  it  was  competent  for  the  court  to  go 
on  and  decide  this  question,  as  between  the 
receiver  and  Mr.  Montgomery,  without  the 
presence  of  the  city.  Cases  are  cited  in 
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which  a  course  like  this  was  pursued.  Thus, 
courts  frequently  pass  upon  the  validity  of 
acts  of  the  legislature,  and  construe  a^ts 
whose  validity  is  not  disputed,  in  questions 
between  citizen  and  citizen,  without  requir- 
ing or  deeming  it  necessary  to  make  the 
state  a  party.  This  is  perfectly  true,  and 
the  rule  exists  because  of  the  impossibility 
of  making  the  state  a  party  without  imperil- 
ing the  jurisdiction  of  the  court.  See  Oa- 
bom  V.  Bank  of  United  States,  9  Wheat.  842, 
6  L.  ed.  204.  In  cases  arising  under  tax 
titles  from  municipalities,  the  municipality 
has  no  interest  in  the  result  of  the  action; 
for  its  interest  had  ceased,  and  the  purchas- 
er had  taken  under  the  rule  of  caveat  emptor. 
But  in  the  present  case  there  is  no  question 
of  the  invalidity  of  the  ordinance.  The 
question  made  is  one  in  which  the  city  coun- 
cil had  a  direct,  immediate  pecuniary  inter- 
est involving  the  right  to  $3,076.02.  One  of 
the  alternatives  relied  on  by  the  petitioner 
is  that,  when  he  paid  the  money  to  the  city 
sheriff,  it  was  a  gratuitous  act;  that  the 
money  was  received  in  violation  of  the  con- 
tract of  exemption  made  by  the  city  with  the 
Charleston  Mills,  under  which  the  former  ex- 
empted the  latter  from  taxation  for  five 
years;  that  under  these  circumstances,  ex 
(squo  et  bono,  the  city  must  return  it.  The 
other  alternative  is  that  there  was  no  such 
contract  of  exemption.  The  petitioner, 
standing  in  court,  claimc  that  one  or  other — 
the  receiver  or  the  city  council — must  make 
him  whole.  To  sustain  him,  both  of  these 
parties  must  be  before  the  court.  The  con- 
clusion reached  by  the  circuit  court  in  dis- 
missing the  petition  is  affirmed. 

Waddlll,  District  Judge,  dissenting: 
I  am  unable  to  concur  with  the  reasoning 
or  in  the  result  reached  by  the  majority  in 
this  case.  The  appellant  John  H.  Montgom- 
ery was  a  purchaser  at  a  judicial  sale,  and, 
after  making  his  purchase  (imprudently,  it 
may  be,  but  in  good  faith),  paid  the  taxes 
due  on  the  property  for  the  year  1898  to  the 
city  of  Charleston.  The  special  master,  from 
whom  he  purchased,  refused  to  allow  him,  in 
making  settlement,  a  credit  for  the  taxes 
thus  paid;  and  he  thereupon,  in  good  faith, 
paid  the  same  again  to  the  special  master, 
who  brought  the  amount  into  court.  The 
court,  in  my  judgment,  should  at  least  have 
determined  the  question  of  whether  the  taxes 
were  due  to  the  city.  If  due,  the  fund  was 
not  prejudiced  by  payment  of  the  same  to 
the  city,  and  the  amount  paid  to  the  special 
master  should  be  refunded.  If  the  taxes 
were,  as  a  matter  of  fact,  due,  the  city  will 
have  received  the  same  from  Jthis  purchaser 
at  a  judicial  sale,  and  the  court  by  this  de- 
cision will  take  the  same  money,  and  give  it 
to  the  lien  creditors,  who,  confessedly,  would 
not  be  entitled  to  the  amount  if  the  city  was. 
A  purchaser  at  a  judicial  sale  is  neither  a 
volunteer  nor  a  stranger  to  the  proceedings. 
The  city  council  having,  prior  to  the  sale,  in- 
tervened to  have  this  question  of  the  right 
to  its  taxes  for  that  year  settled,  the  city 
and  the  purchaser  were  before  the  court,  and 
subject  to  its  jurisdiction  in  the  matter  of 
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the  determination    of   their    rights    in  the 
premises. 

• 

A  petition  for  rehearing  ha^ng  been  filed, 
the  following  response  was  afterwards  hand- 
ed down: 

Per  Cnrlams 

The  opinion  of  the  court  having  been  filed 
in  this  case,  affirming  the  conclusions 
reached  by  the  circuit  court,  the  appellant 
has  filed  a  petition  for  rehearing.  This  pe- 
tition has  been  carefully  considered.  The 
cause  was  fully  argued  before  this  court  by 
able  and  exhaustive  briefs  and  oral  argu- 
ments. No  new  point  has  been  presented, 
and  no  change  has  been  effected  in  the  mind 
of  the  court  in  the  general  principles  set 
forth  in  the  opinion.  It  cannot  see  why  the 
receiver  should  be  instructed  to  recognize  the 
voluntary  payment  of  the  claim  of  the  city 
council  made  by  Mr.  Montgomery,  while  the 
validity  of  the  claim  is  denied,  and  we  think 
with  reason,  by  the  creditors  of  the  Charles- 
ton Mills.  Nor  would  it  be  proper  to  order 
the  receiver  to  indemnify  Mr.  Montgomery 
for  his  voluntary  payment,  and  to  assume 
the  burden  and  responsibility  of  litigation 
upon  it  with  the  city  council  of  Charleston. 


The  prayer  of  the  petition,  therefore,  will  not 
be  granted. 

But  the  petition  for  rehearing  brings  to 
the  attention  of  the  court  a  fact  which  has 
been  overlooked  in  the  case,  and  which  was 
not  considered.  The  ordinance  of  the  city 
council  of  Charleston  exempts  manufactur- 
ing companies  from  all  municipal  taxes,  ex- 
cept taxes  for  school  purposes.  When  he  paid 
the  claim  of  the  city  council,  Mr.  Montgom- 
ery paid  the  entire  claim,  in  which  was  in- 
cluded a  tax  for  school  purposes.  The 
Charleston  Mills  was  certainly  liable  for  this 
school  tax.  To  this  extent  Mr.  Montgomery 
is  clearly  entitled  to  be  repaid.  Provision 
for  such  repayment  should  have  been  made 
for  him.  It  is  therefore  ordered  that  the 
circuit  decree  appealed  from  be  modified  in 
this  respect.  The  cause  is  remanded  to  the 
circuit  court,  with  instructions  in  this  re- 
spect to  modify  its  decree,  and  to  order  that, 
out  of  the  funds  in  court,  repayment  be  made 
to  John  H.  Montgomery  of  so  much  of  the 
claim  of  the  city  council  paid  by  him  as  em- 
braces the  tax  for  school  purposes.  The 
costs  of  this  court  will  be  paid,  one  half  by 
the  appellant,  and  the  other  half  out  of 
funds  in  the  hands  of  the  receiver  and  special 
master. 
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1.  "Wliether  or  not  an  accepted  offer 
to  pnrchaiie  Insured  property  constitutes  a 
breach  of  a  condition  in  the  policy  against 
change  of  ownership  is  a  question  for  the 
court,  and  not  for  the  Jury. 

2.  The  acceptance  of  a  proposition  to 
bay  real  property,  which  is  definite  in 
nothing  except  the  amount  to  be  paid,  does 
not  defeat  Insurance  thereon,  under  a  policy 
providing  that  it  shall  be  void  if  the  interest 
of  the  assured  becomes  other  than  "the  en- 
tire, unconditional,  unencumbered,  and  sole 
ownership." 

(March  3.  1900.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Faulkner  County 
in  favor  of  plaintiffs  in  an  action  brought  to 
recover  the  amount  alleged  to  be  due  on  a 
policy  of  fire  insurance.    Affirmed. 

Statement  by  Wood,  J. : 

This  suit  was  brought  by  appellees  to  re- 
cover on  a  fire  insurance  policy.  The  de- 
fense was  that  the  policy  was  void  because 
of  a  violation  of  a  provision  of  the  policy 

Note. — For  executory  agreement  to  sel  1,  as 
a  change  of  title  or  Interest  in  property,  see 
Forward  v.  Continental  Ins.  Co.  (N.  Y.)  25  L. 
R.  A.  637 ;  and  Erb  v.  German-American  Ins. 
Co.  (Iowa)  40  L.  R.  A.  846. 
48  L.  R.  A. 


that  if  the  property  be  unoccupied  for  more 
than  fifteen  days  consecutively,  the  policy 
would  be  void  unless  agreement  therefor 
was  indorsed  on  the  policy;  also,  because  of 
a  violation  of  the  provision  that  if  the  inter- 
est of  the  assured  became  other  than  the  en- 
tire, unconditional,  unencumbered,  and  sole 
ownership,  the  policy  should  be  void  unless 
agreement  therefor  was  indorsed  on  the  pol- 
icy. 

The  answer  enumerates  four  particulars 
in  which  this  provision  was  violated,  name- 
ly: "First,  that  the  property  had  been 
placed  in  the  hands  of  a  receiver,  and  was 
burned  while  in  his  hands;  second,  that  at 
the  July  term,  1896,  of  the  Faulkner  cir- 
cuit court,  judgments  had  been  rendered 
against  Wilson  which  were  liens  on  the  prop- 
erty; third,  that  Wilson  had  sold  the  prop- 
erty before  the  fire ;  fourth,  that  at  the  April 
term,  1897,  of  the  Faulkner  probate  court 
a  judgment  had  been  rendered  gainst  Wil- 
son, as  administrator,  which  was  a  lien  on 
the  property."  The  cause  was  submitt^ 
to  a  jury,  who,  after  hearing  the  evidence 
and  the  instructions  of  the  court,  rendered 
a  verdict  in  favor  of  the  plaintiffs  (appel- 
lees). Judgment  was  entered,  and  this  ap- 
peal duly  prosecuted. 

Mr,  J.  H.  Harrod  for  appellants 
Messrs,  John  G.  B.  Slmms,  E.  A*  Bol- 
ton, J.  T.  Yonns,  and  Sam  FraiaeBtltal* 

for  appelleefl: 

The  placing  of  this  property  in  the  hands 
of  the  receiver  in  no  wise  changed,  altered. 
abridged,  or  encumbered  the  interest  of  J.  B. 


1900. 


Arkansas  Fibb  Insubancb  Co.  y.  Wilson. 


511 


Wilson  in  this  property,  and  in  no  way  vio- 
lated this  clause  in  the  policy. 

Keeney  v.  Home  Ins.  Co.  71  N.  Y.  396,  27 
Am.  Rep.  60;  Tcrpenning  v.  Agricultural 
Inn.  Co.  14  Hun,  299;  1  May,  Ins.  S  270; 
German  Ins.  Co.  v.  Churchill,  26  111.  App. 
206;  Haighi  v.  Continental  Ins.  Co.  02  S. 
Y.  51 ;  Phenix  Ins.  Co.  v.  Union  Hut.  L.  Ins. 
Co.  101  Ind.  392. 

An  agreement  to  sell  the  property  would 
not  be  such  a  change  in  the  interest  or  own- 
ership, nor  would  any  such  agreement  exe- 
cuted by  Wilson  in  writing,  to  sell  this  prop- 
erty, be  a  change  in  the  interest  or  owner- 
ship of  the  property,  until  such  proposed 
sale  was  carried  out  by  the  execution  of  some 
legal  conveyance  of  the  property. 

arable  v.  German  Ins.  Co.  32  Neb.  645,  49 
N.  W.  713;  Kempton  v.  State  Ins.  Co.  02 
Iowa,  83,  17  N.  W.  194 ;  Hill  v.  Cumber- 
land  Valley  Mut.  Protection  Co.  59  Pa.  474 ; 
Biddle,  Ins.  §  206;  Richards,  Ins .  §  147; 
Aw-es  V.  Hartford  F.  Ins.  Co.  17  Iowa,  176, 
85  Am.  Dec.  553. 

No  executory  contract  would  aifect  his  in- 
terest or  o%vnership,  and  certainly  no  parol 
contract  within  the  statute  of  frauds  (as 
this  is)  would  affect  his  title,  interest,  or 
ownership. 

Keatts  V.  Rector,  1  Ark.  421;  Pur  cell  v. 
Colrman,  4  Wall.  513,  18  L.  ed.  435;  Lester 
T.  Foxcroft,  1  Colles,  P.  C.  108;  1  White  & 
T.  Lead.  Cas.  in  Eq.  Am.  notes,  pt.  2,  p.  1027  ; 
Peckham  v.  Balch,  49  Mich.  179,  13  N.  W. 
506. 

Wood,  J.,  delivered  the  opinion  of  the 
eourt: 

The  propositions  upon  which  appellant  ro* 
lies  for  a  reversal  are:  First,  that  the  con- 
ditions of  the  policy  were  broken,  and  the 
policy  thereby  forfeited,  and  upon  the  undis- 
puted facts  the  court  should  have  directed  a 
verdict  for  defendant ;  second,  that  the  court 
erred  in  not  declaring  that  the  evidence 
showed  a  sale  of  the  property  by  Wilson  to 
Dunaway ;  third,  that  the  court  erred  in  not 
giving  the  sixth  instruction  asked  by  defend- 
ant; fourth,  that  the  court  erred  in  refus- 
ing to  permit  the  defendant  to  introduce  in 
evidence  the  judgments  against  Wilson; 
fifth,  that  the  court  erred  in  refusing  to  al- 
low defendant  to  read  in  evidence  the  trans- 
fer of  the  policy  to  Kincheloe;  sixth,  that 
the  court  erred  in  directing  the  jury  to  find 
a  special  verdict  as  to  whether  there  had 
\»en  a  sale  of  the  property.  We  will  con- 
sider these  in  the  order  named. 

It  is  contended  that  the  policy  was  for- 
feited by  a  sale  of  the  property  to  one  Duna- 
way. The  proof  upon  this  proposition  was 
substantially  as  follows:  Dunaway  testi- 
fied that  he  bought  the  property  from  Wil- 
son ;  that  he  wrote  Mr.  Wilson  a  letter  mak- 
ing him  an  offer  for  the  property,  and  re- 
ceived in  answer  the  following  letter: 

Pettua,  Ark.,  May  6,  1897. 
Mr.  J.  G.  Dunaway. 

Kind  Sir: — 

I  will  take  your  proposition  in  regard  to 
tny  place  at  Conway.  I  would  have  written 
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to  you  sooner,  but  I  saw  Mr.  Collier  and  Bol- 
ton and  Young,  and  they  advised  me  to  wait 
until  I  heard  from  the  Building  &  Loan.  So 
I  will  be  up  to  Little  Rock  al^ut  next  Sun- 
day or  Monday,  and  I  will  stop  and  see  you, 
if  you  are  in.  I  told  your  pa  that  I  would 
let  you  have  the  place  at  your  figures.  So 
I  will  see  you  soon. 

Yours,  truly, 

[Signed]  J.  B.  Wilson- 
He  says  that  he  paid  Wilson  $2.50  on  the 
property  when  he  bought  it;  that  this  pay- 
ment was  made  on  the  13th  of  May,  1897,— 
two  days  before  the  fire;  that  on  the  12th  of 
November,  1897,  Wilson  tried  to  get  him  to 
take  the  money  back  that  he  had  paid.  He 
did  not  take  possession  or  exercise  any  con- 
trol over  the  property.  On  May  17,  1897, 
he  wrote  Wilson  the  following  letter: 

May  17,  1897. 
J.  B.  Wilson,  Esq.,  Pettus,  Ark. 

Dear  Sir: — 

I  suppose  that  you  have  heard  before  this 
that  your  house  was  burned  on  last  Friday 
night.  I  believe  pa  wrote  me,  so  I  guess 
this  will  break  into  our  trade.  There  was  a 
mistake  or  two  in  the  deed,  anyway;  and  I 
had  prepared  new  deed  for  you  to  sign,  but 
will  not  send  it  now,  until  matters  are  set- 
tled. I  understand  that  you  have  $1,500  in- 
surance on  it;  so,  if  you  can  get  that,  it  will, 
no  doubt,  help  you  out.  Pa  stated  that 
there  was  a  man  by  the  name  of  Jones  in  the 
house  at  the  time,  and  that  it  was  not  known 
how  the  fire  caught.  Please  bring  the  deed 
in  with  you  when  you  come. 
Yours,  truly, 

J.  G.  Dunaway. 

Dunaway  says  that  he  supposed  he  used 
the  language  "your  house  was  burned,"  in 
the  letter,  just  hurriedly,  in  writing  same. 
He  says  that  he  had  wi'itten  a  deed  for  the 
property,  and  Wilson  had  consented  to  the 
terms  of  it,  but  had  never  signed  and  re- 
turned it;  that  the  proposition  he  made  Wil- 
son was  to  give  him  $100,  and  assume  the 
mortgage  that  the  building  and  loan  associa- 
tion held,  and  that  was  the  proposition  he 
answered  in  the  letter  of  May  0th.  Duna- 
way said  that  he  never  wrote  the  building 
and  loan  association  a  letter  agreeing  to  as- 
sume the  Wijson  mortgge,  and  never  told 
anyone  representing  it  that  he  would  assume 
the  mortgage,  but  considered  that  he  had  as- 
sumed it ;  that  he  never  took  any  receipt  for 
the  $2.50  he  paid  Wilson  at  the  time  of  the 
trade,  and  never  tripd  to  enforce  specific  per- 
formance. Wilson,  on  this  point,  tefltified: 
That  he  never  sold  the  house  to  Dunaway; 
that  he  borrowed  $2.50  from  Dunaway,  but 
did  not  accept  it  as  payment  for  the  house. 
He  and  Dunaway  were  just  talking  about  a 
trade.  He  offered  to  pay  the  $2.50  at  one 
time  when  there  were  no  witnesses,  and  at 
another  time  wh^n  he  took  witnesses  with 
him,  but  Dunaway  would  not  take  it. 

At  plaintiff's*  request  the  court  instructed 
the  jui-y  as  follows:  "The  court  instructs 
the  jury  that  if  you  believe  from  the  evl- 
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••dence  that  the  defendant  did  insure  the 
plaintiifa'  frame  building,  on  the  lot  de- 
scribed in  the  policy,  for  $1,500,  against  di- 
rect loss  by  fire  from  September  29,  1894,  to 
September  29,  1897,  and  that  said  building 
was  between  said  dates  totally  destroyed  by 
fire,  and  that  no  condition  contained  in  the 
policy  of  insurance  was  violated,  then  you 
will  find  for  the  plaintiffs  the  amount  for 
which  said  building  was  insured  by  said  pol- 
icy." And  at  the  defendant's  request,  on 
this  point,  as  follows:  "(3)  You  are  in- 
structed that  if  you  find  from  the  evidence 
that  at  any  time  after  the  issuance  of  the 
policy,  and  before  the  fire,  the  interest  of 
Mr.  Wilson  in  the  insured  property  became 

•other  than  entire,  unconditional,  unencum- 
bered and  sole  ownership,  you  will  find  for 
the  defendant,  except  the  mortgage  of  the 

Slaintiff  building  and  loan  association." 
ut  refused  to  grant  defendant  the  follow- 
ing requests :  "  ( 5 )  You  are  instructed  that 
the  evidence  shows  that  Wilson  sold  theprop- 
■erty  to  Julian  and  Sharp  Dunaway.  and  that 
such  sale  forfeited  the  policy,  unless  you  find 
-that  the  defendant's  agreement  or  consent 
was  indorsed  on  the  policy,  or  was  otherwise 
given.  (6)  If  you  find  from  the  evidence 
that  after  the  issuance  of  the  policy,  and  be- 
fore the  fire,  Julian  and  Sharp  Dunaway 
made  to  J.  B.  Wilson  a  written  offer  to  buy 
the  property  insured,  for  $100,  and  assum- 
ing the  mortgage  to  the  building  and  loan 
association,  and  that  J.  B.  Wilson  before  the 
•fire  accepted  the  offer,  in  writing,  you  are 
instructed  that  this  avoided  the  policy  un- 
less defendant  consented  thereto,  and  plain- 
tiffs cannot  recover  in  this  action." 

The  instruction  given  at  plaintiff's  request 
WU8  proper,  as  wa^s  also  No.  3  given  at  the 
request  of  the  defendant.  No.  5  was  prop- 
erly refused.  The  evidence,  at  most,  only 
showed  an  executory  contract  for  the  sale  of 
the  property.  There  was  no  sale,  but  only 
an  offer  on  the  one  side,  and  an  acceptance 
of  such  offer  on  the  other,  but  the  absolute 
sale  could  not  take  place  until  the  execution 
and  delivery  of  a  deed  to  the  property.  But 
as  to  whether  or  not  the  written  offer  of 
Dunaway  to  buy  the  property,  and  the  ac- 
ceptance thereof  by  Wilson,  constituted  a 
breach  of  the  policy  which  barred  recovery, 
was  a  question  for  the  court,  and  not  for 
the  jury.  The  offer  was  shown  to  have  been 
in  writing,  and  the  acceptance  waa  in  writ- 
ing. Judsre  Parsons,  in  his  chapter  on  the 
"Interpretatiou  and  Construction  of  Con- 
tracts," lays  it  down  as  the  very  first  rule 
*'that  what  a  contract  means  is  a  question  of 
law."  2  Parsons,  Contr.  8th  ed.  pp.  492,610, 
and  authorities  cited.  The  court,  then, 
•  should  have  granted  appellant's  request  No. 
r».  supra,  if  an  executory  contract  of  that 
kind  would  avoid  the  policy,  under  the  pro- 
vision that  "the  policy  should  be  void  if  the 
interest  of  the  assured  became  other  than  the 
entire,  unconditional,  unencumbered,  and 
sole  ownership."  This  is  the  real  and  only 
serious  question  in  the  case.  In  proceeding 
to  a  discussion  of  this  provision  of  the  pol- 
icy we  must  remember  that  such  clauses  are 
always  and  justlv  construed,  when  there  is 
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any  doubt  about  the  intent>  with  the  utmost 
strictness  against  the  insurer,  and  always 
with  reference  to  their  only  legitimate  ob- 
ject; t.  6..  the  protection  of  the  insurer 
against  risks  that  are  materially  different 
from  those  which  he  has  undertaken.  Smith 
v.  Phoenix  Ins.  Co.  91  Cal.  323,  13  L.  R.  A. 
475,  27  Pac.  738.  As  Judge  Dillon  express- 
es it:  "The  object  of  the  insurance  com- 
pany, by  this  clause,  is  that  the  interest 
shall  not  change  so  that  the  assured  shall 
have  a  gi*eater  temptation  or  motive  to  bum 
the  property,  or  less  interest  and  watchful- 
ness in  guarding  and  preserving  it  from  de- 
struction by  fire."  Ayres  v.  Hartford  F, 
Ins.  Co.  17  Iowa,  176.  We  think  there  is 
sufficient  ambiguity  in  the  condition  under 
consideration  to  invoke  the  application  of 
the  rule  that  courts  do  not  favor  forfeitures 
under  such  provisions.  Chandler  v.  8t. 
Paul  F.  d  M.Ina.  Co.  21  Minn,  85,  18  Am. 
Rep.  385;  Symonds  v.  Northwestern  Mut.  L. 
Ins.  Co.  23  Minn.  491 ;  Hoffman  v.  A^'tna  F. 
Ins.  Co.  32  N.  Y.  405,  414,  88  Am.  Dec  337; 
Catlin  v.  Springfield  F,  Ins.  Co.  1  Sumn. 
434-440,  Fed.  Cas.  No.  2,522;  McAUisirr  v. 
A'ce?  England  Mut.  L.  Ins.  Co.  101  Mass. 
558,  3  Am.  Rep.  404;  Kentucky  Mut.  Ins. 
Co.  V.  Jenks,  6  Ind.  103. 

It  is  a  matter  of  nice  discrimination  to 
determine  whether  the  word  "interest,"  as 
used  in  the  condition,  is  synonymous  with 
the  word  "title,"  or  whether  it  means  that 
and  something  besides.  The  authorities  gen- 
erally establish  the  rule  that,  where  the  con- 
dition is  against  any  change  in  the  legal 
title,  an  executory  contract  of  sale  is  not  a 
violation  of  the  condition;  so  that  if  the 
word  "interest,"  as  used  in  this  proviso, 
meant  "title,"  there  would  be  no  difficulty 
in  reaching  the  conclusion  that  the  poiicy 
was  not  forfeited.  Smith  v.  Phoenix  Ins. 
Co.  91  Cal. .323,  13  L.  R.  A.  475,  27  Pac  73S: 
Kempton  v.  State  Ins.  Co.  62  Iowa,  83,  17 
N.  W.  194 ;  arable  v.  Ocrman  Ins.  Co.  32 
Neb.  645,  49  N.  W.  713;  Washington  P.  Ins. 
Co.  V.  Kelly,  32  Md.  421,  3  Am.  Rep.  149; 
Home  Ins.  Co.  v. Bethel,  142  111.537,  32  N.E. 
510;  Masters  v.  Madison  County  Mut.  Ins. 
Co.  11  Barb.  624;  Hill  v.  Cumberland  Vatt<y 
Mut.  Protection  Co.  59  Pa.  474;  Brouming 
V.  Home  Ins.  Co.  71  N.  Y.  508,  27  Am,  Rep. 
867.  What,  then,  does  the  word  "interests" 
in  the  provision,  "if  the  interest  of  the  as- 
sured be  or  become  other  than  the  entire, 
unconditional,  unencumbered,  and  sole  own- 
ership of  the  property,"  etc,  mean?  Is  it 
synonvmous  with  "title?"  In  Oibb  v.  Phila- 
delphUi  F.  Ins.  Co.  59  Minn.  267,  61  N.  W. 
137,  the  provision  was,  "This  entire  policy, 
unless  otherwise  provided  by  agreement  in- 
dorsed hereon  or  added  hereto,  shall  be  void 
.  .  .  if  any  change,  other  than  by  thp 
death  of  an  insured,  take  place  in  the  inter- 
est, title,  or  possession  of  the  subject  of  in- 
surance," etc.  The  facts,  as  they  pertained 
to  this  provision,  were  that  the  assured  had 
made  a  contract  in  writing  whereby  he  sold 
and  agreed  to  convey  to  the  grantee  the  in- 
sured premises,  by  deed  of  warranty,  on 
prompt  and  full  performance  by  her  of  the 
agreement,  which   was   that   she    (grantee) 
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was  to  pay  therefor  the  sum  of  $2,600-4300 
caflh,  and  $1,000  in  instalments  of  $50  every 
sixty  days  thereafter  until   paid;  the  bal- 
ance to  be  paid  in  assuming  a  certain  mort- 
gage.   The  grantee  was  to  have  possession 
of  the  premises  until  default  in  payment, 
and  in  case  of  default  she  agreed  to  surren- 
der possession    on   demand,    and    that   the 
agreement  should  be  void  at  the  option  of 
the  vendor.     She  (the  grantee)  entered  into 
possebsiou  of    the   building  and    premises, 
and  occupied  the  same  until  the  time  of  the 
fire,  and  made  all  her  payments  during  that 
time,  and  was  not  in  default  in  any  manner 
upon  said   contract.    Upon  these  facts,  the 
court  ruled  that  there  was  a  forfeiture  of 
the  policy.     In  (lermond  v.  Home  Ins,  Co.  2 
Run,   540,   a   policy  of   insurance  provided 
that  if  the  property  should  be  sold  or  con- 
veyed, or  the  interest  of  the  parties  therein 
ehan|;ed,  it  should  be  null  and  void.    After 
tiie  issuing  of    the  policy  the    owner  con- 
tracted, under  seal,  to  sell  the  property  cov- 
ered thereby  to  one  S.,  w4io  paid  part  of  the 
purchase  price.     In  an  action  upon  the  pol- 
icy it  was  held  that  such  contract  of  sale 
and  payment  constituted  a  change  of  inter- 
est in  the  property  insured,  and  rendered 
the  policy  void.    These  cases  are  relied  upon 
by    the    learned  counsel   for    appellant   to 
support  its   contention  for   a   forfeiture   of 
the  policy,  and,  indeed,  they  are  more  nearly 
in  point  than  any  others  we  have  been  able 
to  find.     In  the  Minnesota  case  there  is  a 
▼cry  marked  diHerence  in  the  language  of 
the  provision  from  that  in  the  case  at  bar. 
That   provision    is,   "if   any   change,"   etc., 
**take  place  in  the  interest,  title,  or  posses* 
sion."    Here  the  grammatical  arrangement 
and  punctuation   (a  comma  being  used  be- 
tween   the    words    "interest"    and    "title") 
would  indicate  clearly  that  "interest"  and 
"title"  were  intended  to  represent  different 
ideas, — were  not  used  synonymously, — while 
in  the  provision  of  the  policy  under  consider- 
ation, '*if  the  interest  of  the  assured  be  or  be- 
comes other  than  the," etc,  "sole  ownership," 
there  is  nothing  to  indicate  that  the  word  "in- 
terest" was  used  in  any  other  sense  than  as 
synonymoiis   with    "ownership"   or    "title." 
The  New  York  case,  however,  on  this  point, 
is  perfectly  analogous,  and  directly  decides, 
under  the  facts  of  that  case,  that  the  policy 
was  forfeited.     But  if  we  concede,  upon  the 
authority  of  these  cases,  that  the  word  "in- 
terest" is  not  used  synonymously  with  "ti- 
tle," the  question  still  remains,' Was  there 
4uch  a  change  of  interest,  under  the  facts  of 
this  case,   as,  in  the  contemplation  of  the 
parties,  worked  a  forfeiture?     In  the  Min- 
nesota case,  above,  there  could  be  no  ques- 
tion   about  that,  for  the  reason   that  the 
grantee  bad  gone  into  and  was  in  possession 
at  the  time  the  loss  occurred,  and  had  fully 
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complied  with  the  ter^is  of  the  contract, 
which  was  definite  as  to  the  manner  and 
time  of  performance.  Likewise,  in  the  New 
York  case  the  contract  was  under  seal,  and, 
we  may  therefore  assume,  was  definite  and 
certain  in  its  terms.  A  part  of  the  purchase 
price  had  been  paid, — how  much  is  not  stat- 
ed. In  both  cases  the  courts  might  very 
well  have  concluded  that  the  contracts  to 
convey  conferred  rights  on  the  grantee  there- 
in, capable  of  enforcement  according  to  their 
terms,  which  materially  changed  the  status 
of  the  insurer  and  the  insured  towards  each 
other,  as  to  the  risks  to  the  premises,  which 
such  condition  is  intended  to  protect  against. 
Not  so  under  the  facts  here.  Dunaway  had 
made  a  proposition  by  letter  to  buy  the  prem- 
ises, which  is  definite  in  nothing  except  the 
amount  he  was  to  pay.  Wilson  accepted  the 
proposition.  There  was  no  proof  as  to  when 
the  contract  was  to  become  executed.  Dun- 
away  says  he  paid  $2.50  on  the  purchase 
price  just  two  days  before  the  fire  occurred, 
and  that  the  money  was  paid  when  the  trade 
was  made.  Wilson  denies  that  the  $2.60 
was  paid  as  purchase  money.  But  it  is  evi- 
dent that,  under  the  indefinite  executory 
contract  (if  we  may  so  call  it)  for  the  sale 
of  the  property,  the  same  was  not  to  be  per- 
formed until  after  the  loss  occurred,  because 
a  part  of  that  performance  on  the  part  of 
Dunaway  involved,  in  addition  to  the  pay- 
ment of  $100,  th^  assumption  of  a  mortgage; 
and,  of  course,  the  deed  was  not  to  be  exe- 
cuted and  delivered  and  possession  taken  by 
Dunaway  until  the  purchase  money  was 
paid.  At  least,  such  would  be  the  presump- 
tion in  the  absence  of  proof  to  the  contrary. 
Under  such  circimi stances  the  loss  by  fire 
would  necessarily  fall  on  Wilson.  He  still 
had  the  insurable  interest  in  the  property. 
He  could  not  after  the  fire,  have' compelled 
Dunaway  to  take  the  place.  Wells  v.  Cal- 
nan,  107  Mass.  514,  0  Am.  Rep.  65,  and  au- 
thorities cited.  Both  parties  seem  to  have 
recognized  the  fact  that  the  letters  were 
simply  an  offer  by  the  one  to  buy,  and  an 
agreement  by  the  other  to  sell  at  some  time 
in  the  future,  when  the  purchase  money 
should  be  paid  and  the  deed  made  and  de- 
livered. Before  that  time  came  both  recog- 
nized that  the  consideration  had  failed,  and 
the  contract  was  not  enforceable.  We  are 
of  the  opinion  that  the  alleged  contract  for 
the  sale  of  the  premises  did  not  in  any  man- 
ner affect  the  risk  which  the  parties  to  the 
contract  of  insurance  contemplated  and  pro- 
vided against  in  the  condition  named. 
Hence  the  court  did  not  err  in  refusing  to 
gi-ant  appellant's  request  for  instruction 
numbered  6.  The  other  grounds  urged  for 
reversal  are  not  well  taken. 

The   judgment   of   the   Faulkner   Circuit 
Court  is  therefore  in  all  things  affirmed. 
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1.  Tlie  pabllfilied  reportu  of  a  bank, 
purporting^  to  iihow  Its  reaonrces  and 
llabllltleii,  but  not  made  to  induce  a  per- 
son to  sign  the  bond  of  an  employee  of  the 
bank,  will  not  relieve  such  surety,  who  re- 
lied upon  them,  from  liability  because  the  re- 
ports failed  to  show  previous  defalcations  by 
such  employee,  which  he  had  concealed  by 
false  entries. 

2.  Statement*  made  by  the  cashier  of 
a  bank  without  authority,  for  the  purpose 
of  inducing  a  person  to  become  a  surety  on 
the  bond  of  a  teller,  will  not  bind  the  bank 
so  as  to  relieve  the  surety  if  the  statements 
are  not  true. 

8.  Concealment  of  the  defalcation  of 
a  bank  teller  prevents  the  running  of  the 
statute  of  limitations  In  favor  of  the  surely 
on  his  bond,  as  well  as  in  his  own  favor,  un- 
til the  discovery  of  the  defalcation. 

(January  19,  1900.) 

APPEAL  by  plaintiflf  from  a  decree  of  the 
Chancery  Court  in  favor  of  defendants 
in  a  proceeding  brought  to  enjoin  the  en- 
forcement of  executions  under  judgments  up- 
on bonds  given  by  the  teller  of  the  defendant 
bank  upon  which  plaintiflf  was  surety.  Af- 
firmed, 

The  facts  are  stated  in  the  opinion. 

Jfr.  Benjamin  Nields,  for  appellant: 

If  the  false  statements  made  by  the  cash- 
ier, or  the  false  statements  made  by  the 
bank,  which  complainant  believed  to  be  true 
and  thereby  became  surety,  were  negligently 
or  carelessly  made  without  knowing  whether 
the  same  were  true  or  false,  such  statements 
are  held  in  equity  to  be  fraudulent  repre- 
sentations. 

The  false  statements  made  by  the  cashier, 
or  the  false  statements  made  by  the  bank, 
upon  which  statements  complainant  relied 
and  became  surety,  are  in  equity  fraudulent 
representations,  notwithstanding  the  cashier 
and  the  directory-  may  have  believed  them  to 

2  Brandt,  Suretyship,  2d  ed.  §  422;  2  Pom. 
Eq.  Jur.  §§  887,  888. 

Any  contract,  of  however  solemn  charac- 
ter, may  within  certain  limits  be  rescinded 
for  constructive,  and  a  fortiori  for  actual, 
fraud. 

1  Bigelow,  Fraud,  p.  411. 

In  order  to  sustain  an  action  for  deceit 
there  must  be  proof  of  fraud. 

Derry  v.  Peek,  L.  R.  14  App.  Cas.  337; 
Arkioright  T.  Newbold,  L.  R.   17   Ch.   Div. 


Note. — As  to  liability  of  surety  on  bond  of 
bank  employee,  see  McShane  v.  Howard  Bank 
(Md.)  10  L.  R.  A.  552:  Walden  Nat.  Bank  v. 
Birch  (N.  Y.)  14  L.  R.  A.  211 ;  Westervelt  v. 
Mohrenstecher  (C.  C.  A.  8th  C.)  34  L.  R.  A. 
477;  and  First  Nat.  Bank  v.  Brlggs  (Vt.)  37 
L.  R.  A.  846. 
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320;  Smith  v.  Chadwick,  L.  R.  9  App.  Cm- 
193. 

In  a  suit  in  equity  for  the  rescission  or 
avoidance  of  a  contract,  it  is  only  necea^ry 
to  prove  that  there  was  misrepresentaticHu 
Notwithstanding  it  may  have  been  honestly 
made,  the  contract,  having  been  obtained  by 
misrepresentation,  cannot  stand. 

Derry  v.  Peek,  L.  R.  14  App.  Cas.  337; 
Reese  River  Silver  Min,  Co.  v.  Smith,  L.  R. 
4  H.  L.  64;  Rawlins  v.  Wickham,  3  DeG.  * 
J.  304;  Ceyitral  R.  Co.  v.  Kisch,  L.  R.  2  H. 
L.  99 ;  Redgrave  v.  Hurd,  L.  R,  20  Ch.  Div. 
1;  Graves  v.  Lebanon  Nat.  Bank,  10  Bush, 
23,  19  Am.  Rep.  50;  Deposit  Bank  v.  Heame, 
20  Ky.  L.  Rep.  1019,  48  S.  W.  160 ;  American 
Surety  Co.  v.  Pauly.  170  U.  S.  133,  42  L.  ed 
977,  18  Sup.  Ct  Rep.  552;  Holden  v.  A'w 
York  &  E.  Bank,  72  N.  Y.  286. 

The  facts  in  this  case  clearly  warrant  the 
court  in  determinitig,  not  only  that  the  com- 
plainant could  avoid  the  bond  on  the  ground 
of  misrepresentation,  but  that  the  facts  con- 
stitute fraud  which  would  be  a  ground  of  ac- 
tion, and  a  fortiori  a  ground  of  defense. 

1  Bigelow,  Fraud,  p.  509;  Tiyumaend  v, 
Williams,  117  N.  C.  330,  23  S.  E.  461  ;  Solo- 
mon V.  Bates,  118  N.  C.  311,  24  S.  E.  478: 
Tate  V.  Bates,  118  N.  C.  287,  24  S.  E.  482; 
Cole  y.  Cassidy,  138  Mass.  437,  52  Am.  Rep. 
284. 

The  right  of  the  First  National  Bank  to 
proceed  on  said  bonds,  or  either  of  tbem,  is 
barred  by  the  statutes  of  this  state. 

Martin  v.  Talley,  72  Ala.  23. 

The  cause  of  action  having  accrued  more 
than  two  years  before  the  execution  -was  is- 
sued, the  execution  is  such  an  acticm  as 
comes  within  the  terms  of  the  statute,  and 
is  barred. 

On'm.thaiO  v.  Wilmington,  5  Del.  Ch.  183. 

Equity^  will  not  enlarge  the  legal  liability 
of  a  party  who  is  under  no  moral  or  equi- 
table oblisration.  Equity  will  not  hold  a 
surety  liable  where  he  is  discharged  at  law. 

United  States  v.  Price.  9  How.  83,  13  L. 
ed.  56;  Ilunt  v.  Rhodes,  1  Pet.  1,  7  L.  ed.  27: 
Wright  v.  Russell,  3  VVils.  530;  Simpson  v. 
Field,  2  Cas.  in  Ch.  22;  Waters  v.  Riley,  2 
Harr.  &  G.  310,  18  Am.  Dec.  302;  Harrison 
v.  Field,  2  Wash.  (Va.)  136;  Weaver  v. 
Shryock,  6  Serg.  &  R.  262;  Kennedy  v.  Car- 
petiter,  2  Whart.  361 ;  Dixon  v.  Vandcnberp, 
35  N.  J.  Eq.  47;  Pickersgill  v.  Lah*ms,  15 
Wall.  140,  21  L.  ed.  119;  United  States  r. 
Marks,  3  Wall.  Jr.  358,  Fed.  Cas.  N"o.  15.- 
722;  Fieldeii  v.  Lahens,  6  Blatchf.  525,  Fed. 
Cas.  No.  4,773 ;  Pratt  v.  Northam,  5  Mason. 
95,  Fed.  Cas.  No.  11.376. 

A  surety  cannot,  either  at  law  or  in  equity, 
be  bound  farther  than  he  is  bound  by  the 
very  terms  of  his  undertaking. 

Miller  v.  Steycart,  4  Wash.-  C.  C.  28,  Fed. 
Cas.  No.  9,591;  Leggett  v.  Humphrey^  21 
How.  66,  16  L.  ed.  50;  Weaver  v.  Shryook,  5 
Serg.  &  R.  262;  Getty  v.  Binsse,  49  N.  Y. 
385,  10  Am.  Rep.  379;  Bank  of  Wilminffian 
V.  Wolla^ton,  3  Harr.  (Del.)  91;  Sparks  v. 
Farmers*  Bank,  3  Del.  Ch.  274. 
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The  statute  of  limitations  commences  run- 
ning in  favor  of  a  surety  or  guarantor  from 
the  time  he  is  liable  to  suit;  and  this  may  or 
may  not  be  at  the  same  time  the  principal 
becomes  so  liable. 

1  Brandt,  Suretyship,  V  143 ;  State  use  of 
St.  Louis  County  v.  Dailey,  4  Mo.  App.  172; 
Vnited  States  v.  Babbitt,  95  U.  S.  334,  24 
L.  ed.  480;  People  v.  Burkhart,  76  Cal.  606, 
18  Pac.  776;  The  Governor  v.  Stonum,  11 
Ala.  679. 

lit.  Lewis  C.  Vandesrlft,  for  appel- 
lees: 

"Concealed  fraud"  is  a  good  replication  to 
such  a  plea  of  the  statute  of  limitations. 

Hparks  v.  Farmers*  Bank,  3  Del.  Ch.  274; 
Bradford  v.  McCormick,  71  Iowa,  129,  32  N. 
W.  93;  Boone  County  v.  Jones,  54  Iowa,  699, 
2  N.  W.  987,  7  N.  W.  155;  Bailey  v.  Olover, 
21  Wall.  342,  22  L.  ed.  636;  Kirby  v.  Lake 
Shore  d  M.  S.  R.  Co,  120  U.  S.  130,  30  L.  ed. 
569,  7  Sup.  Ct.  Rep.  430;  Reynolds  v.  Hen- 
nessy,  17  R.  I.  174,  20  Atl.  307,  23  Atl.  639; 
Bnodftrass  v.  Bratich  Bank,  25  Atl.  161,  60 
Am.  Dec.  505. 

What  estops  the  principal  estops  the  sure- 
ty. 

McCabe  v.  Raney,  32  Ind.  309;  Com,  v. 
Kendig,  2  Pa.  448;  Zent  ▼.  Heart,  8  Pa.  337; 
Wayne  v.  Commercial  Nat,  Bank,  52  Pa. 
343:  Amherst  Bank  y.  Root,  2  Met.  522; 
Weston  r.  Sprague,  54  Vt.  395;  Charles  v. 
Boskins,  14  Iowa,  471,  83  Am.  Dec.  378; 
Pendleton  v.  Bank  of  Kentucky,  1  T.  B,  Mon. 
181;  Sparks  v.  Farmers'  Bank,  3  Del.  Ch. 
274;  Bradford  v.  McCormick,  71  Iowa,  129, 
32  N.  W.  93 ;  Boone  County  v.  Jones,  54 
Iowa,  690,  2  N.  W.  987,  7  N.  W.  155. 

To  plead  any  statute  in  this  case  is  against 
l?ood  conscience,  and  therefore  equity  will 
not  permit  such  a  plea. 

Rcj/nolds  V,  Bennessy,  17  R.  I.  174.  20 
Atl.  307,  23  Atl.  639;  Sparks  v.  Farmers* 
Bank,  3  Del.  Ch.  274;  Com,  v.  Kendig,  2  Pa. 
451;  Bond  v.  Hopkins,  1  Sch.  &  Lef.  413, 
Appx. 

The  statute  of  limitations  is  a  good  shield, 
but  it  should  not  be  used  to  protect  fraud. 

Chambers  v.  Fennemore,  4  Harr.  (Del.) 
376. 

Reports  to  the  Comptroller  of  the  Cur- 
rency are  not  made  or  published  for  the  ben- 
efit of  thoee  persons  likely  to  become  sure- 
ties on  the  bonds  of  the  officers  of  the  bank. 

.iskuelot  Sav.  Bank  v.  Albee,  63  N.  H.  152. 

Connivance  on  the  part  of  the  bank — the 
corporation — would  be  the  only  thing  that 
would  discharge  the  surety. 

Sparks  v.  Farmers'  Bank,  3  Del.  Ch.  301 ; 
United  States  v.  Kirkpatrick,  9  Wheat.  720, 
6  L.  ed.  109;  Minor  y.  Mechanics'  Bank,  1 
Pet.  46,  7  L.  ed.  47 ;  Taylor  v.  Bank  of  Ken- 
tucky, 2  J.  J.  Marsh.  565;  Phillips  v.  Bos- 
sard,  35  Fed.  Rep.  99. 

There  was?  no  concealment  of  the  bank's 
condition  intended  by  the  published  state- 
ments, because  it  was  not  known  that  any- 
thing was  wrong. 

Wayne  v.  Commercial  Nat.  Bank,  52  Pa. 
343;  Ashuelot  Sav.  Bank  ▼.  Albee,  63  N.  H. 
152. 

Representations  by  the  cashier  were  not 
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within  the  course  of  the  business  intrusted 
to  him,  nor  near  it,  within  the  authority  con- 
ferred upon  him. 

American  Surety  Co.  v.  Pauly,  170  U.  S. 
133,  42  L.  ed.  977.  18  Sup.  Ct.  Rep.  552. 

The  recital  and  condition  of  the  bonds  are 
amply  broad  to  cover  any  duty  the  bank 
should  choose  to  assign  to  Smith  as  teller. 

Minor  v.  Mechanics'  Bank,  1  Pet.  46,  7  L. 
ed.  47;  New  York  v.  Kelly,  98  N.  Y.  467; 
Detroit  Sav,  Bank  v.  Ziegler,  49  Mich.  157, 
43  Am,  Rep.  456,  13  N.  W.  496. 

Mere  delay  of  the  creditor  to  proceed 
against  the  principal  is  not  sufficient  to  dis- 
charge the  surety. 

Hunt  V.  Bridgham,  2  Pick.  584,  13  Am. 
Dec.  468. 

The  only  limitation  of  the  appellant's  lia- 
bility as  surety  was  Smith's  employment  by 
the  bank,  his  payment  and  delivery  to  it,  at 
the  end  of  his  employment,  of  all  money  and 
property  in  his  hands,  and  otherwise  fully 
complying  with  the  terms  of  the  bonds. 

Bank  of  Wilmington  v.  Wollaston,  3  Harr. 
(Del.)  96;  Sparks  v.  Farmers'  Bank,  3  Del. 
Ch.  289. 

If  the  statutes  of  limitations  ever  were 
applicable,  the  bar  of  the  statutes  was  raised 
by  Smith's  acknowledgment  of  the  debt. 

Burleigh  v.  Stott,  8  Barn.  &  C.  36 ;  Chan- 
nell  V.  Ditchbum,  6  Mees.  &  W.  494;  Boone 
County  V.  Jones,  54  Iowa,  699,  2  N.  W.  991, 
7  N.  W.  155:  Zent  v.  Heart,  8  Pa.  341 ;  Com, 
V.  Kendig.  2  Pa.  462;  Chambers  v.  Fenne- 
more, 4  Ilarr.  (Del.)  374;  Netclin  v.  Duncan, 
1  Harr.  (Del.)  204,  25  Am.  Dec.  66;  Robin- 
son V.  Burton,  1  Houst.   (Del.)   540. 

There  is  no  difference  in  the  liability  of 
principal  and  sureties  on  an  official  bond. 

Harris  v.  Clap,  1  Mass.  308,  2  Am.  Rep. 
27 ;  Wyman  v.  Robinson,  73  Me.  384,  40  Am. 
Rep.  360. 

Lore,  Ch.  J.,  delivered  the  opinion  of  the 
court : 

Nathan  Lieberman,  the  appellant,  one  of 
the  sureties  on  two  official  bonds  of  Peter 
T.  E.  Smith,  late  paying  teller  of  the  First 
National  Bank  of  Wilmington,  has  appealed 
in  this  case  from  the  decree  of  the  chancellor 
made  December  3,  1898,  which  dissolved  a 
preliminary  injunction  granted  by  the  late 
Chancellor  Wolcott  November  6,  1893,  re- 
straining the  bank  from  collecting  the 
amount  of  certain  defalcations  of  Smith, 
made  by  him  while  acting  as  teller  of  the 
said  bank.  The  bonds  bore  date,  respective- 
ly, November  1,  1879,  and  July  6,  1885.  Each 
bond  was  in  the  penal  sum  of  $15,000,  and 
set  forth  that  said  Smith  had  been  duly 
elected  and  chosen  teller  of  the  bank  during 
the  pleasure  of  the  board  of  directors;  that 
each  was  conditioned  for  the  faithful  dis- 
charge of  the  duties  of  his  office  as  teller  of 
the  said  bank.  Annexed  to  each  bond  was  a 
joint  and  several  warrant  of  attorney  to  en- 
ter judgment  thereon.  During  the  life  of 
the  first  bond,  between  November  1, 1879,  and 
July  6,  1885,  Smith  fraudulently  abstracted 
funds  of  the  bank  to  the  amount  of  $11,050. 
During  the  life  of  the  second  bond,  between 
July  6,  1885,  and  July  5,  1891,  he  so  ab- 
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fltracted  $27,750.  These  defalcations  were 
fraudulently  concealed  by  false  entries  made 
by  Smith  on  the  books  of  the  bank.  The  de- 
falcations were  discovered  about  February 
18,  1893,  and  a  full  confession  was  made  by 
Smith.  Upon  the  24th  day  of  February, 
1893,  judgment  was  entered  in  the  superior 
court  of  the  state  of  Delaware  on  each  of 
said  bonds;  said  judgments  being  No.  299  to 
February  term,  1893,  on  the  bond  of  Novem- 
ber 1,  1879,  and  No.  301  to  the  said  term  on 
bond  of  July  6,  1885.  On  the  latter  judg- 
ment, execution  was  issued  October  19,  1893, 
and  thereunder  the  goods  and  chattels  of 
Lieberman  were  taken  in  execution,  and 
were  about  to  be  advertised  and  sold,  when 
further  proceedings  were  restrained  by  the 
preliminary  injunction  of  November  6,  1893. 

The  chief  assignments  of  error  relied  on 
and  urged  in  the  brief  and  argument  in  be- 
half of  the  appellant  were  ( 1 )  that  the  bonds 
were  void  as  to  Lieberman  because  he  was  in- 
duced to  become  surety  thereon  by  fraudu- 
lent representations  of  the  respondent;  (2) 
that,  at  the  time  of  the  entry  of  the  judg- 
Odents,  action  on  the  bonds  was  barred  by  the 
statute  of  limitations. 

1.  The  appellant  contends .  that  under  the 
evidence  in  this  case  there  is  clear  proof  that 
immediately  before  complainant  became 
surety  on  the  bond  of  November  1,  1879,  he 
had  a  conversation  with  George  D.  Arm- 
strong, cashier  of  said  bank;  that  Armstrong 
then  told  him  that  he  would  run  no  risk  in 
becoming  surety  for  Smith,  as  he  was  "a 
good,  reliable,  honest  man,  and  his  accounts 
are  all  straight,  and  as  paying  teller  he  can- 
not take  anything,"  and  that  he  had  read  the 
published  statements  of  the  bank,  showing 
its  then  resources  and  liabilities;  that  im- 
mediately before  complainant  became  surety 
on  the  bond  of  July  6,  1885,  he  had  a 
further  conversation  with  George  D.  Arm- 
strong, cashier  of  the  bank;  that  Armstrong 
then  told  him  that  Smith's  books  and  every- 
thing were  straight,  and  that  "there  was  no 
risk  whatever  in  going  on  his  bond  again;" 
and  that  he  had  read  the  statements  of  the 
bank,  with  its  then  resources.  Complain- 
ant avers  that  he  was  induced  to  become 
surety  for  Smith  because  of  such  statements 
made  to  him  by  the  cashier,  and  by  the  pub- 
lished reports  of  the  bank,  showing  its  re- 
sources and  liabilities,  immediately  before  he 
became  surety;  that  these  reports  were  made 
and  published  pursuant  to  an  act  of  Con- 
gress, and  the  cashier,  who  made  oath  there- 
to, and  the  directors,  who  certified  to  the 
correctness  thereof,  did  so  under  the  author- 
ity conferred  upon  them,  and  in  discharge 
of  a  duty  imposed  upon  them  by  law;  that, 
from  the  facts  thus  proved,  the  bonds  signed 
by  the  complainant  are  void  as  to  him  be- 
cause he  became  surety  thereon  by  reason  of 
such  fraudulent  representations  of  the  re- 
spondent. It  nowhere  appears  in  the  testi- 
mony that  Armstrong,  the  cashier,  was  au- 
thorized by  the  bank  in  any  way  to  make  rep- 
resentations in  this  matter  of  surety  on 
Smith's  bonds,  or  that  it  was  in  the  line  of 
his  duty  as  cashier  to  do  so.  Any  state- 
ments made  by  him  to  Lieberman  as  to 
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Smith's  honesty,  the  condition  of  his  booki 
and  accounts,  and  the  probable  risk  to  his 
surety  could,  therefore,  in  no  wise  bind  the 
bank.  Lieberman  took  them  at  his  own  risk, 
as  the  individual  judgments  of  Armstrong. 
The  supreme  court  of  Kentucky,  in  Graves 
V.  Lebanon  Nat,  Bank,  10  Bush,  23,  19  Am. 
Retp.  50,  held  that  published  reports  of  the 
assets  and  liabilities  of  a  national  bank,  un- 
der the  acts  of  Congress,  which  were  false, 
but  which,  under  the  proof,  induced  a  person 
to  become  surety  on  the  official  bond  of  the 
cashier  of  the  bank,  made  the  bond  void  as 
to  such  surety,  and  relieved  him  from  liabili- 
ty thereon.  The  contrary  doctrine  is  main- 
tained in  Ashuelot  Sav.  Bank  v.  Albee,  63  K. 
H.  152,  where,  after  reviewing  the  Oratu 
Case,  the  court  says :  Such  "report  was  not 
due  to  persons  considering  the  question  of 
becoming  sureties  of  the  treasurer.  It  was 
a  duty  imposed  by  statute  for  the  benefit  of 
depositors,  and  not  to  enable  a  reader  of  the 
published  reports  to  determine  whether  the 
treasurer  was  a  man  whose  official  bond  l^ 
could  safely  sign."  This  reason  applies  with 
equal  force  to  the  case  now  before  us.  It  is 
difficult  to  perceive  upon  what  principle  of 
law  or  equity  such  published  reports  of  th^ 
bank  can  be  held  as  an  inducement  to  Lieb- 
erman to  become  surety  on  Smith's  bond. 
They  were  not  made  by  the  bank  for  that 
purpose.  Their  publication  from  time  to 
time  had  no  relation  to  such  suretyship,  nor 
did  they  disclose  upon  their  face  whether 
Smith  was  honest  or  dishonest.  If  Lieber- 
man saw  fit  to  draw  from  such  reports  the 
conclusion  that  he  could  safely  become  sure- 
ty on  Smith's  official  bond,  it  was  unques- 
tionably his  own  volition,  and  without  par- 
ticipation of  the  bank,  and  for  which  the 
bank  should  not  be  held  responsible.  There 
seems  to  be,  therefore,  nothing  either  in  the 
statements  of  the  cashier,  Ann8tron£:,  or  in 
the  published  reports  of  the  bank,  thst 
would  relieve  Lieberman  of  his  liability  as 
surety  on  the  bonds. 

2.  The  main  and  most  important  question 
in  this  case  is  raised  by  the  statute  of  lim- 
itations. The  statute  relating  to  bondft  of 
this  character  is  as  follows:  "No  actitm 
shall  be  brought  upon  any  bond  given  to  the 
president,  directors,  and  company  of  any 
bank,  or  to  any  corporation,  by  any  officer 
of  such  bank  or  corporation,  with  condition 
for  his  good  behavior  or  for  the  faithful  dis- 
charge of  the  duties  of  his  station,  or  toach- 
ing  the  execution  of  his  office,  against 
either  principal  or  sureties,  after  the  expira- 
tion of  two  years  from  the  accruing  of  the 
cause  of  such  action;  and  no  action  shall  be 
brought,  and  no  proceeding  shall  be  had.  up- 
on any  such  bond  or  upon  any  judgroeni 
thereon,  against  either  principal  or  sureties, 
for  any  cause  of  action  accruing  after  the  ex- 
piration of  six  years  from  the  date  of  surh 
bond."  Rev.  Laws,  p.  889,  §  !l.  Xo  ques- 
tion in  this  case  arises  under  the  last  c1au»? 
of  the  law,  as  the  evidence  shows  that  all  the 
defalcations  occurred  within  six  years  from 
the  date  of  the  bond  under  which  they  are 
claimed  in  each  case.  We  have,  therefore, 
only  to  deal  with  the  two  years'  limitatioa 
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in  the  first  clause.  Judgment  was  entered 
February  24.  1893.  Three  items  of  defalca- 
tion under  the  bond  of  July  6,  1885, — viz,, 
April  11,  1891,  $500;  July  2,  1891,  $500; 
July  3,  1891,  $1,500;  amounting  to  $2,500,— 
are  within  ttie  two  years,  and  would  not  be 
affected  by  the  statute  in  any  event.  The 
residue  of  the  defalcations  are  without  the 
two  years.  Does  the  statute  of  limitations 
bar  recovery,  as  claimed  by  the  appellant? 
It  was  shown  in  the  evidence  that  Smith  had 
fraudulently  abstracted  $4,600  of  bank  funds 
at  the  date  of  the  first  bond,  November  1, 
1879;  that  unaer  that  bond  he  so  abstracted 
$11,650,  and  under  the  bond  of  July  6,  1885, 
$27,750;  that  all  these  peculations  were 
fraudulently  concealed  by  entries  and  altera- 
tions so  skilfully  made  by  him  on  the  books 
of  the  bank  as  to  escape  detection  until  he 
made  disclosure  of  the  same  about  February 
18,  1893 ;  that  during  all  that  time  he  was  a 
capable  and  trusted  officer  of  the  bank,  en- 
joying the  confidence  of  his  employers  and 
of  the  community.  The  respondent  contends 
that  the  bar  of  the  statute  is  removed  by  the 
eoncealed  fraud  of  Smith. 

The  question  whether  the  fraudulent  con- 
eealroent  of  the  existence  of  the  cause  of 
action  will  hinder  the  operation  of  the  stat- 
ute of  limitations  is  one  which  has  be«»n 
much  discussed,  and  upon  which  there  has 
been  a  radical  difference  of  opinion.  On  one 
side  it  is  said  that  the  statute  in  plain  terms 
fixes  the  time  when  action  shall  be  brought 
after  the  cause  of  action  accrues;  that  the 
cause  of  action  accrues  when  the  act  is  done 
and  the  fraud  is  consummated,  and  from 
that  time,  and  not  from  the  time  the  plain- 
tiff discovered  it,  the  statute  interposes  as 
a  protection;  that  while  courts  of  eauity 
may  make  an  exception  in  cases  of  fraua,  be- 
cause they  are  not  strictly  bound  by  the  stat- 
ute, yet  for  courts  of  law  to  do  the  same  is 
to  except  from  the  law  cases  which  are  plain- 
ly within  its  terms.  On  the  other  side  it  is 
said  that  the  statute  must  be  expounded  rea- 
sonably, so  as  to  suppress,  and  not  to  extend, 
the  mischiefs  it  was  intended  to  cure;  that 
it  was  intended  to  suppress  fraud  by  pre- 
venting unjust  claims  from  starting  up  aft- 
er a  great  lapse  of  time,  when  evidence  by 
which  they  might  be  repelled  was  forgotten 
or  had  ceased  to  exist;  that  it  should  not, 
therefore,  be  so  construed  as  to  encourage 
fraud  by  enabling  those  who,  through  false- 
hood or  deceit,  have  managed  to  keep  one  in 
ignorance  of  the  fact  that  he  had  a  cause  of 
action,  to  take  advantage  of  their  own 
wrongdoing,  under  a  plea  of  the  statute. 
"We  think,"  says  the  court  in  Reynolds  v. 
Bennessy,  17  R.  I.  174,  20  Atl.  307,  23  Atl. 
639,  "the  latter  position  is  best'  sustained  by 
reason  and  authority.  It  is  certainly  in  the 
line  of  justice  and  morality,  and  the  only  ob- 
jection to  it  is  that  it  introduces  an  excep- 
tion into  the  statute."  The  same  objection 
Ue8  to  claims  in  favor  of  the  government, 
and  to  cases  of  new  promise.  The  statute 
does  not  take  away  the  debt,  but  simply  af- 
fects the  remedy.  Hence,  if  one  by  fraud 
conceals  the  fact  of  a  right  of  action,  it  is 
not  ingrafting  an  exception  on  the  statute 
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to  say  that  he  is  not  protected  thereby,  but ' 
it  is  simply  saying  that  he  never  was  with- 
in the  statute,  since  its  protection  was  never 
designed  for  such  as  he.  By  fraud  he  has 
put  himself  outside  of  its  pale.  Whether 
this  be  taken  as  an  exception,  or  only  a  lim- 
itation of  the  statute,  it  rests  upon  sound 
reason  and  just  policy.  Ibid.;  Bree  v.  Hoi- 
hcch,  2  Dougl.  655  (Lord  Mansfield)  ;  South 
Sea  Co.  V.  Wymondaell,  3  P.  Wms.  143.  Such 
a  construction  has  been  so  frequently  ap- 
plied to  the  statute  that  it  is  now  said  to 
nave  the  weight  of  authority  in  its  favor. 
Massachusetts,  Maine,  New  Hampshire, 
Pennsylvania,  Illinois,  Indiana,  and  Texas 
are  among  the  states  supporting  this  view, 
while  the  contrary  has  been  held  in  New 
York,  Virginia,  North  Carolina,  South  Car- 
olina, and  New  Jersey.  In  First  Massachu- 
setts Tump.  Corp.  v.  Field,  3  Mass.  201,  3 
Am.  Dec.  124,  Chief  Justice  Parsons  uses 
this  language:  That,  where  "the  delay  of 
bringing  the  suit  is  owing  to  the  fraud  of 
the  defendant,  and  the  cause  of  action 
against  him  ought  not  to  be  considered  as 
having  accrued  until  the  plaintiff  could  ob- 
tain the  knowledge  that  he  had  a  cause  of  ac- 
tion. If  this  knowledge  is  fraudulently  con- 
cealed from  him  by  the  defendant,  we  [the 
court]  should  violate  a  sound  rule  of  law  if 
we  permitted  the  defendant  to  avail  himself 
of  his  own  fraud."  The  reason  given  by 
Lord  "Redesdale  in  Bovenden  v.  Annesley,  2 
Sch.  &  Lef.  G34,  why  the  statute  should  not 
operate  as  a  bar  where  fraud  has  been  con- 
cealed  by  one  party  until  it  has  been  discov- 
ered by  the  other,  is  "that  the  statute  ought 
not,  in  conscience,  to  run;  the  conscience  of 
the  party  being  so  affected  that  he  ought  not 
to  be  allowed  to  avail  himself  of  the  length 
of  time."  Whatever  may  be  the  conflict  in 
courts  of  law  upon  this  point,  it  is,  without 
controversy,  the  settled  doctrine  in  courts  of 
equity.  Angell,  Limitations  of  Actions,  § 
183;  Coster  v.  Murray,  5  Johns.  Ch.  522. 

But  it  is  insisted  that,  while  this  rule  pre- 
vails against  the  person  who  committed  the 
fraud,  a  different  rule  exists  in  favor  of  in- 
nocent sureties,  who  had  no  knowledge  of, 
and  did  not  participate  in,  such  fraud ;  that 
while  Smith,  who  fraudulently  concealed  his 
peculatione,  would  not  be  suffered  to  shield 
himself  behind  the  statute,  Lieberman,  his 
surety,  who  is  innocent  of  fraud,  has  a  right 
to  set  up  the  statute  as  his  protection.  In 
eases  like  this,  is  there  any  such  distinction 
between  the  liability  of  principal  and  surety? 
In  Charles  v.  Hoskins,  14  Iowa,  473,  83  Am. 
Dec.  378,  which  was  an  action  against  sher- 
iff*s  sureties  for  wrongful  seizure  of  goods 
under  an  execution,  the  court  says:  "The 
governing  principle  is  that  the  liability  of 
the  surety  is  dependent  upon  that  of  the 
principal."  In  Zent  v.  Heart,  8  Pa.  337, 
which  was  an  action  against  a  surety  on  a . 
promissory  note  barred  by  the  statute,  where 
the  principal  had  paid  interest  within  six 
years.  Chief  Justice  Gibson  held  that  "the 
decisions  at  length  have  settled  thai  the  pay- 
ment of  one  is  the  acknowledgment  by  both, 
wherever  it  has  been  made  during  their  joint 
responsibility, — in  other  words  Wore  it  haa 
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been  severed  by  the  death  of  one  of  them." 
In  Boehmer  v.  Schuylkill  County,  46  Par. 
452,  which  was  an  action  against  sureties  on 
a  county  treasurer's  bond,  where  the  defense 
was  that  the  county  commissioners  had  ex- 
ceeded their  power  in  borrowing  the  money 
which  came  into  the  treasurer's  hands,  and 
that  the  money  so  received  was  not  within 
the  bond,  the  court  (Chief  Justice  Wood- 
ward) says:  "In  so  far  as  the  principal  is 
liable  by  the  mere  force  and  terms  of  the 
bond,  the  surety  is  bound  with  him."  In 
Patterson's  Appeal,  48  Pa.  342,  the  sureties 
of  an  absconding  assignee,  who  was  trustee 
for  the  benefit  of  crwlitors,  were  held  not 
entitled  to  credit  on  account  which  their 
principal  could  not  claim,  by  reason  of  fraud. 
Strong,  J.,  says:  "The  sureties  stand  in  no 
better  position  than  Smith,  their  principal. 
.  .  .  The  measure  of  his  responsibili- 
ty is  the  measure  of  theirs."  In  Bradford 
V.  McCormick,  71  Iowa,  129,  32  N.  W.  94, 
which  was  an  action  against  the  sureties  of 
a  justice  of  the  peace  for  money  collected 
and  fraudulently  concealed  until  the  statute 
had  run,  the  court  says:  "The  statute  in 
this  case  is  pleaded  by  the  sureties,  and  they 
have  not  been  guilty  of  any  fraud;  but  they, 
without  doubt,  we  think,  are  bound  by  the 
fraudulent  conduct  of  the  principal  defend- 
ant. The  liability  of  a  surety  is  dependent 
upon  the  liability  of  the  principal.  The  or- 
dinary rule  is,  if  the  principal  is  bound,  so 
is  the  surety."  This  point  has  been  directly 
adjudged  in  this  state.  In  Sparks  v.  Farm- 
ers* Bajik,  3  Del.  Ch.  275,--a  case  against  the 
sureties  of  a  defaulting  cashier  of  the  bank, 
— the  precise  question  was  determined.  The 
ehancellor  there  held  that  the  bank  was  enti- 
tled to  collect  of  the  sureties  so  much  of  the 
defalcations  as  occurred  more  than  two  years 
previous  to  the  entering  of  the  judgment  on 
the  bond,  for  the  reason  that  "their  equity 
to  do  so  arises  ont  of  the  fact  that  the  defal- 
cation was  a  fraud  concealed  from  the  bank, 
with  respect  to  which  a  court  of  equity  will 
not  permit  the  statutory  bar  to  be  set  up 
until  the  lapse  of  the  proscribed  term  after 
discovery  of  the  fraud."  This  case  was 
argued  by  some  of  the  ablest  lawyers  of  the 
state.  While  it  is  true  that  the  distinction 
between  the  liability  of  surety  and  principal 
in  cases  like  this,  where  there  is  concealed 
fraud,  does  not  seem  to  have  been  raised  and 
dwelt  upon  by  counsel  for  the  sureties,  still 
it  is  only  fair  to  assume  that  the  failure  to 
do  so  did  not  arise  from  any  lack  of  knowl- 
edge or  research,  but,  rather,  from  lack  of 
material  for,  and  confidence  in,  such  a  de- 
fense. The  case  of  Orimshaw  v.  Wilming- 
ton,  5  Del.  Ch.  183,  which  was  against  the 
sureties  of  a  defaulting  treasurer  of  the  city 
of  Wilmington,  has  been  urged  as  counter- 
railing  this  doctrine.  The  chancellor,  in  his 
opinion,  expressly  excepts  cases  like  the  pres- 
ent out  of  his  consideration,  in  the  following 
language:  "I  shall  not  enter  into  a  general 
discussion  of  the  principle  applicable  to  a 
case  where  a  concealment  of  fraud  has  been 
proved  to  exist  on  the  part  of  the  defendant 
in  a  suit  brought  against  him  after  the  dis- 
covery of  the  fraud  has  been  made,  but  not 
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within  the  period  mentioned  in  the  statute 
in  that  respect,  to  make  him  account  for  the 
amount  of  said  fraud,  because  I  am  of  the' 
opinion  that  the  principles  adjudged  in  ca^es 
of  that  kind,  where  the  statute  of  limitation 
has  been  pleaded  as  a  bar  to  the  cause  of  ac- 
tion, are  not  applicable  to  the  case  before 
me.  .  .  .  It  is  true  .  .  .  that  where 
one  person  defrauds  another  of  his  juat 
rights,  and  the  fraud  is  concealed  at  the 
time  of  its  commission,  and  not  discovered 
within  the  period  embraced  by  the  statute  of 
limitations,  the  party  defrauded  has  a  right 
to  bring  his  action  for  the  recovery  of  the 
amount  of  which  he  has  been  defrauded  at 
any  time  within  the  proper  legal  period  for 
bringing  actions."  The  cases  of  Hudson  v. 
Bishop,  32  Fed.  Rep.  519;  United  States  v. 
Mark,  3  Wall.  Jr.  358,  and  of  Pratt  v.  Korth- 
am,  5  Mason,  95,  Fed.  Cas.  No.  11,376,  relied 
upon  by  counsel  for  the  appellant,  do  not 
seem  to  modify  this  principle  relating  to 
sureties. 

It  therefore  seems  to  be  established  that 
in  cases  on  official  bonds,  concealed  fraud  on 
the  part  of  the  principal  will  deprive  both 
principal  and  surety  of  the  benefit  of  the 
statute  of  limitations;  that  the  statute  does 
not  begin  to  run  until  the  fraud  is  discovered. 
Tlie  reason  seems  to  be  that  in  such  bonds 
the  sureties  guarantee  the  good  conduct  and 
faithfulness  of  the  principal  in  the  discharge 
of  the  duties  of  his  office,  and  that,  in  equity 
and  good  conscience,  they  should  not  be  ex- 
empt from  liability  for  his  misconduct  and 
peculations  because  by  fraudulent  conceal- 
ment he  has  prevented  discovery  until  the 
time  limited  by  the  statute  to  bring  action 
has  expired.  Any  other  construction  would 
make  the  veiy  frauds  against  which  the 
sureties  covenanted  the  means  for  relief  from 
liability.  The  bond  in  such  case,  instead  of 
securing  the  faithfulness  of  the  officer, 
would  tend  to  promote  on  his  part  skilful 
and  fraudulent  concealed  peculations,  and 
would  be  an  inducement  to  fraud.  If  con- 
cealed fraud,  which  the  principal  undertakes 
not  to  perpetrate,  deprives  such  principal  of 
the  protection  of  the  statute,  is  it  not  equal- 
ly reasonable  that  the  undertaking  of  the 
surety  that  such  fraud  should  not  be  perpe- 
trated excludes  the  surety,  also?  The  prin- 
cipal undertakes  not  to  commit  fraud.  The 
surety  guarantees  that  he  shall  not  commit 
fraud*.  There  would  seem  to  be  no  substan- 
tial reason  why  their  respective  liabilities 
for  such  fraud  should  be  different.  It  may 
seem  hard  that,  by  reason  of  the  fraud  of  a 
principal,  the  liability  of  an  innocent  surety 
should  be  continued  for  many  years  after  the 
expiration  of  the  time  named  in  the  statute 
of  limitations.  The  hardship  would  be 
greater  if  another  equally  innocent  person 
should  be  made  to  suffer  by  such  fraud  in 
cases  where  the  surety  undertakes  that  the 
principal  shall  be  faithful  and  honest  in  that 
very  matter.  The  equities  being  equal  as 
to  innocence,  the  added  burden  of  his  obliga* 
tion  rests  upon  the  surety. 

"It  is  true  that  equity  will  not  relieve 
against  the  bar  of  the  statute,  in  favor  of  a 
party  who  has  been  in  laches  in  not  using 
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means  within  his  power  to  discover  the 
fraud."  Sparks  v.  Farmers'  Bank,  3  Del. 
Ch.  306.  it  must  be  remembered  that  in 
these  bonds  Lieberman  undertook  for  the  fi- 
delity of  Smith  absolutely  and  at  all  events, 
and  engaged  unconditionally  to  make  good 
his  defaults.  True  it  is,  he  contracted  in 
view  of  the  statute  of  limitations.  It  is 
equally  true  that  he  contracted  in  view  of  the 
law  contained  in  adjudged  cases  in  this  state 
controlling  the  application  of  the  statute. 
The  rule  is  that  '*it  is  good  faith,  and  not 
diligence,  which  is  required  of  the  creditor 
fts  a  condition  of  his  right  to  hold  the  sure- 
ty; .  .  .  but  the  creditor  or  obligee  in 
a  bond  is  not  obliged,  for  the  benefit  of  sure- 
ties, to  watch  the  principal.  It  is  because 
it  is  really  impracticable  for  this  to  be  done 
effectually  and  at  all  times,  on  the  part  of 
large  institutions,  that  official  bonds  are  re- 
quired. To  subject  the  responsibility  of 
Mireties  to  so  indefinite  a  question  as  wheth- 
er due  diligence  has  been  exercised  by  direct- 
ors would  render  these  securities  worthless." 
Id.  302.  Judge  Thompson^  in  Wayne  v. 
Commercial  Nai.  Bank,  62  Pa.  349,  thus  de- 
lines  the  diligence  required  in  the  officers  of 
a  bank:  "I  know  of  no  positive  duty  resting 
on  the  officers  of  the  bank  to  investigate  with 
a  view  to  inform  a  surety,  in  the  absence  of 
any  inquiry  or  request  of  him  to  do  so.  Had 
such  a  request  been  made,  and  it  had  been 
denied  or  evaded,  a  different  question  might 
have  been  presented.  .  .  .  Neither  the 
bank  nor  its  officers  knew  or  had  reason  to 
suspect,  so  far  as  we  can  learn,  the  defalca- 
tion afterwards  discovered."  Chief  Justice 
Shaw  tersely  says  in  Amherst  Bank  v.  Root, 
2  Met.  540,  that  "negligence  of  directors  and 
their  agents  is  no  excuse."  In  a  case  cited 
by  the  appellants  {Graves  v.  Lebanon  Nat, 
Bank,  10  Bush,  28,  19  Am.  Rep.  50)  the 
measure  of  diligence  is  thus  defined:  "The 
directors  may  have  been  negligent  in  the  dis- 
charge of  their  duties,  and  this  negb'cronce 
may  have  enabled  Mitchell  for  the  time  to 
misappropriate  the  funds  of  the  bank,  and 
to  conceal  its  true  condition  by  the  false 
reports  made  to  the  Comptroller  of  the  Cur- 
rency, and  by  false  entries  upon  the  books 
of  the  association.  But  this  negligence  can- 
not avail  the  sureties,  who  covenanted  that 
their  principal  should  well  and  truly  per- 
form the  duties  of  his  position.  .  .  . 
Their  covenant  is  unconditional,  and  no  fail- 
Tire  of  duty,  upon  the  part  of  the  directors 
of  the  association,  short  of  actual  fraud  or 
bad  faith,  can  be  deemed  sufficient  to  exoner- 
ate them  from  its  performance."  The  testi- 
mony in  this  case  discloses  no  such  laches  as 
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would  discharge  the  surety.  It  shows  that 
Smith  was  generally  esteemed  as  an  honest 
and  capable  officer;  that  the  usual  examina- 
tions of  the  condition  of  the  bank  from  time 
to  time  were  had  both  by  the  officers  of  the 
bank  and  by  a  government  examiner;  that 
no  suspicion  of  the  defalcations  of  Smith  ex- 
isted in  the  mind  of  anyone  at  any  time  prior 
to  February,  1893 ;  that  Lieberman  made  no 
request  for  an  examination  of  Smith's  ac- 
counts; that  the  defalcations  were  therefore 
concealed  by  Smith,  who  was  a  skilled  ac- 
countant. There  is  no  claim  that  the  bank 
did  not  exercise  good  faith  towards  the  sure- 
ty at  all  times. 

A  careful  examination  of  this  case  disclos- 
es no  ground  for  the  relief  of  the  surety. 
The  decree  of  the  chancellor  in  that  respect 
is  therefore  affirmed.  Inasmuch,  however, 
as  it  appears  from  the  entire  record  that  cer- 
tain errors  have  been  inadvertently  incorpo- 
rated into  the  decree  of  the  chancellor  in  re- 
spect to  the  date  of  the  first  bond,  the  dura- 
tion of  the  defalcation  under  the  second  bond, 
and  the  allowance  of  interest  on  the  penal 
sum  of  each  bond,  it  is  the  judgment  of  this 
court  that  said  surety  is  liable  for  the  defal- 
cations of  said  Smith,  with  interest  from  the 
date  of  each  defalcation  to  the  3d  day  of  De- 
cember, 1898,  the  date  of  the  decree  of  the 
chancellor  in  this  case,  provided  the  aggre- 
gate sum  of  the  principal  and  interest  as- 
certained to  said  date  on  each  bond  shall  not 
exceed  the  penalty  thereof;  and  the  said 
surety  is  also  further  liable  for 'interest  on 
such  aggregate  sum  so  ascertained  from  the 
said  3d  day  of  December,  1898,  the  date  of 
said  decree.  And  now,  to  wft,  this  the  19th  day 
of  January,  1900,  it  appearing  to  the  court 
that  on  the  3d  day  of  December,  1898,  it  was 
ascertained  by  the  decree  of  the  chancellor 
in  this  case  that  there  was  due  on  each  of  the 
said  bonds  a  sum  in  excess  of  $15,000,  the 
penalty  thereof:  Now,  therefore,  it  is  or- 
dered, adjudged,  and  decreed  that  the  said 
the  First  National  Bank  of  Wilmington,  the 
respondent,  have  liberty  to  collect  on  each  of 
its  judgments  entered  on  each  of  the  said 
bonds  in  the  superior  court  of  the  state  of 
Delaware,  in  and  for  Newcastle  county, 
against  Nathan  Liebeyman,  the  appellant, 
the  sum  of  $15,000,  with  interest  thereon ' 
from  the  3d  day  of  December,  1898,  the  date 
of  the  said  decree,  and  the  date  of  the  au- 
thoritative and  legal  ascertainment  of  the 
amount  due  on  each  of  the  said  bonds.  And 
it  is  further  ordered  that  the  appellant  pay 
the  costs  in  this  case  within  three  months,  or 
attachment  issue. 
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TRUST   COMPANY  OF   GEORGIA  et   al., 
Plffa,  in  Err., 

STATE  of  Georgia. 
( Ga ) 

•1.  IVhen  an  action  is  instituted  in  tlie 
name  of  the  state  for  the  purpose  of 
preventinv  a  violation  of  the  provisions 
of  par.  4,  S  2,  art.  4,  of  the  Constitution 
(ClTll  Code,  I  5800),  the  questions  whether 
such  action  Is  well  brought  and  Is  maintain- 
able depen^d  upon  the  pleadings  and  the  erl- 
dence  Introduced  In  support  thereof,  and  not 
upon  the  motives  Inspiring  those  at  whose 
Instance  the  governor  was  induced  to  order 
the  suit  to  be  filed,  or  the  arguments  pre- 
sented to  him  to  that  end. 

A.  The  remedjr  for  sneh  a  purpose  may 
be  injunction,  and  It  Is  not  In  every  In- 
stance essential  to  resort  to  the  harsher  pro- 
ceeding to  forfeit  a  charter. 

8.  That  portion  of  the  above-men- 
tioned parairrAph  of  the  Constitution 
which  denies  to  the  general  assembly  "power 
to  authorize  any  corporation  to  buy  shares 
or  stock  In  any  other  corporation**  Is  not 
absolute  In  Its  terms,  but  It  was  designed 
only  to  prevent  the  general  assembly  from 
authorising  one  corporation  to  purchase 
shares  or  stock  in  another  when  doing  so 
"may  have  the  effect,  or  be  intended  to  have 
the  effect,  'to  defeat  or  lessen  competition 
in  their  respective  businesses,  or  to  encour- 
age monopoly." 

4.  This  clause  of  the  Constitution  ap- 
plies to  and  includes  all  corpora- 
tions, and  consequently  Is  applicable  to 
street-railway  companies,  and  enforceable  as 
to  them  whenever  they  directly  or  Indirectly 
violate  Its  provisions^ 

5.  Under  the  charter  of  the  Trust  Com- 
pany of  Georvia,  that  corporation  has  au- 
thority to  buy  the  shares  or  stock  of  any 
other  corporation,  provided  that  In  so  doing 
It  does  not  violate  the  provisions  of  the  Con- 
stitution of  this  state. 

O.  Placinar  upon  the  ivord  ^competi- 
tion," as  used  In  this  paragraph,  the  inter- 
pretation given  to  It  In  the  case  of  State  v. 
Central  of  Georgia  R.  Co.  (decided  at  this 
term)  35  S.  E.  37,  and  taking  into  view  the 
evidence  in  the  present  record,  the  court 
erred  in  holding  that  the  proposed  purchase 
of  stock  would  be  violative  of  the  constitu- 
tional provisions  referred  to,  and  In  granting 
on  that  ground  the  injunction  sought. 

(February  27,  1900.) 

ERROR  to  the  Superior  Court  for  Fulton 
County  to  revierw  a  judgment  in  favor  of 
the  state  in  a  proceeding  brought  to  prevent 

•Headnotes  by  Lewis,  J. 


Note. — As  to  right  of  corporation  to  deal  in 
stock  of  other  corporations,  see  Buckeye  Marble 
&  F.  Co.  V.  Harvey  (Tenn.)  18  L.  R.  A.  252, 
and  note;  Cowling  v.  Zenith  Iron  Co.  (Minn.) 
83  L.  R.  A.  508. 

As  to  what  constitutes  competing  railroads 
within  prohibition  against  consolidation,  see 
State  ex  rcl.  Nolan  v.  Montana  R.  Co.  (Mont.) 
45  It,  R.  A.  271,  and  note  on  Restrictions  on 
consolidation  of  parallel  or  competing  railroads. 
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the  consolidation  of  certain  street-railway 
companies.  Reversed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  King  A  Anderson  and  Levis 
W.  Thomas  for  Trust  Company  of  Geor- 
gia, Goodwin  A  Hallman  and  C.  P. 
Goree  for  Atlanta  Railway  &  Power  Com- 
pany, and  Payne  A  Tyo,  for  AtlanU  Rail- 
way Company,  plaintiffs  in  error: 

Suits  to  prohibit  combinations  and  bring- 
ing about  monopoly  will  not  be  entertained 
by  the  courts  where  they  are  inspired  by  ri- 
val interests. 

People  ex  rel,  Moloney  v.  General  Electric 
R,  Co.  172  111.  129,  60  N.  E.  168;  3  Cook. 
Corp.  §  913,  p.  2231. 

Quo  warranto  is  the  proper  remedy;  di- 
rect suit  in  the  name  of  the  state  for  injunc- 
tion is  not  proper;  and  the  proceeding 
should  have  been  on  the  relation  of  the  at- 
torney general. 

6  Thomp.  (3orp.  §§  6033,  6035,  and  notes; 
27  Am.  &  Eng.  Enc  Law,  Ist  ed.  p.  410; 
High,  Extr.  Legal  Rem.  §  660;  Whelchel  t. 
State  ex  rel.  Wiley,  76  Ga.  644;  PeopU  t. 
Albany  d  V,  R.  Co.  24  N.  Y.  261,  82  Am. 
Dec.  295 ;  Hovelman  v.  Kansas  City  Horse  R, 
Co.  79  Mo.  632;  Prescott  Nat.  Bank  v.  But- 
ler, 157  Mass.  648,  32  N.  E.  909. 

Paragraph  4,  §  2,  art.  4,  of  the  Constitu- 
tion prohibits  the  legislature  from  author- 
izing corporations  to  purchase  stocks,  or 
make  contracts,  as  therein  specified.  It  i» 
not  self-acting,  and  legislation  to  vivify  and 
make  it  effective  is  indispensable.  Nor  docs 
it  apply  to  companies  not  engaged  in  the 
same  lines  of  business,  so  as  to  prohibit  one 
of  such  companies  from  buying  stock  in  the 
other;  e,  g.,  a  trust  company  and  a  street- 
railroad  company,  where  the  charter  of  the 
former  authorizes  it  to  buy  stock  in  other 
companies. 

Clarke  v.  Richmond  d  W.  P.  Terminal  R» 
d  Warehouse  Co.  23  U.  S.  App.  597,  62  Fed. 
Rep.  333,  10  C.  C.  A.  387. 

If  the  contract  is  limited  as  to  time  and 
place,  and  is  not  a  general  restraint  upon 
freedom  of  trade  or  on  the  exercise  of  one's 
vocation,  the  court  upholds  it;  otherwise  it 
is  declared  invalid. 

Rakestrato  v.  Lanier,  104  Ga.  188,  30  & 
E.  735. 

If  prices  are  not  raised  above  reasonable 
amounts,  though  contracts  made  to  prevent 
competition,  the  same  are  not  void. 

Manchester  d  L.  R.  Co.  v.  Concord  R. 
Corp.  66  N.  H.  100,  9  L.  R.  A.  689,  3  Inters. 
Com.  Rep.  319,  20  Atl.  383. 

There  must  be  real,  substantia]  competi- 
tion between  the  companies,  to  render  the 
consolidation  illegal.  Incidental  competi- 
tion, or  competition  insignificant  in  amount 
when  compared  to  the  volume  of  business 
transacted  by  the  companies,  will  not  render 
the  consolidation  or  combination  illegal. 

Kimball  v.  Atchison,  T.  d  S.  P.  R,  Co,  46 
Fed.  Rep.  888 ;  Cumberland  Valley  R,  Co.  v. 
Gettysburg  d  H.  R.  Co.  177  Pa.  619,  35  AU. 
952;  People  v.  O'Brien,  111  N.  Y.  64,  2  L:  R. 
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A.  255,  18  N.  E.  692;  Alexander  ▼.  Car 
Floats  Nos.  1,  S,  4,  ^  S,  64  Fed.  Rep.  888; 
Rogers  v.  Nashville,  C.  dc  8t,  L,  R.  Co.  62  U. 
S.  App.  49,  697,  91  Fed.  Rep.  317,  33  C.  C. 
A.  517 ;  Cooke,  Trade  k  Labor  Combinations, 
120;  Manchester  d  L.  R.  Co.  v.  Concord  R. 
Corp.  66  N.  H.  100,  9  L.  R.  A.  689,  3  Inters. 
Com.  Rep.  319,  20  Atl.  383;  State  v.  Ameri- 
can Cotton  OH  Trust,  40  La.  Ann.  8,  3  So. 
409. 

It  is  not  illegal  for  two  corporations  en- 
gaged in  the  same  general  line  of  business 
to  consolidate. 

Cameron  v.  New  York  d  Mt.  V.  Water  Co. 
62  Hun,  269,  16  N.  Y.  Supp.  757,  133  N.  Y. 
33G,  31  N.  E.  104;  Holmes  d  0.  Mfg.  Co.  v. 
Holmes  d  W.  Metal  Co.  127  N.  Y.  252,  27  N. 
£.831. 

The  leasing  of  competing  lines,  or  the 
bringing  of  them  under  one  friendly  manage- 
ment, does  not  violate  such  a  provision  as 
that  in  our  Constitution. 

State  ex  rel.  Nolan  ▼.  Montana  R.  Co.  21 
Mont.  221,  45  L.  R.  A.  271,  63  Pac.  623. 

The  question  is  one  of  mixed  law  and  fact, 
and  the  jury  on  final  hearing  can  settle  the 
matter. 

South  Florida  R.  Co.  ▼.  Rhodes,  25  Fla. 
40,  3  L.  R.  A.  733,  6  So.  633. 

Street-railroad  companies,  from  their  very 
nature,  do  not  fall  within  the  provisions  of 
statntea  or  constitutions  prohibiting  com- 
binations to  defeat  competition,  and  such 
sUtutes  and  constitutional  provisions  do 
not  apply  to  them. 

Booth,  Street  Railways,  f  429;  Chfger  v. 
Philadelphia  City  Pass.  R.  Co.  136  Pa.  96, 
suh  nom.  Montgomery  v.  Philadelphia  City 
Pass.  R.  Co.  9  L.  R.  A.  369,  20  Atl.  399. 

Messrs.  J.  IC  Terrell,  Attorney  General, 
Gray,  Broiim,  A  Randolph,  and  Frailer 
ft  Hynds,  for  defendant  in  error : 

It  is  a  part  of  the  sworn  duty  of  the  chief 
executive  of  the  state  to  enforce  the  laws, 
and  to  prevent  violations  of  the  same  where 
it  is  brought  to  his  knowledge  that  such  vio- 
lations have  been  or  are  about  to  be  commit- 
ted. Instituting  the  suit  thus,  in  the  dis- 
charge of  his  official  duties,  it  is  neither  ne- 
cessary to  show  the  grounds  which  moved 
the  governor  to  institute  the  suit,  nor  are 
such  grounds  germane  to  the  questions 
raised  thereby. 

McDaniel  v.  Oate  City  Oaslight  Co.  79  Ga. 
61,  3  S.  E.  693 ;  Alexander  v.  Searcy,  81  Ga. 
540,  8  S.  E.  630;  Macon  d  B.  R.  Co.  v.  Gib- 
son, 85  Ga.  22,  11  S.  E.  442;  People  v.  Milk 
Exchange,  145  N.  Y.  267.  27  L.  R.  A.  437,  39 
X.  E.  1002;  Mayo  v.  Renfroe,  66  Ga.  408; 
Alexander  v.  State,  66  Ga.  478;  Parker  v. 
Budhes,  25  Ga.  374 ;  Central  R.  d  Bkg.  Co. 
Y.  Macon,  43  Ga.  606 ;  Atlanta  v.  Oate  City 
Qaslight  Co.  71  Ga.  106. 

The  suit  is  properly  brought  in  the  name 
of  the  state. 

State  V.  Southern  P.  R.  Co.  24  Tex.  80; 
State  em  rel.  Clapp  v.  Minnesota  Thresher 
Mfg.  Co,  40  Minn.  213,  3  L.  R.  A.  510,  41  N. 
W.  1020;  Pennsylvania  R.  Co.  v.  Com.  (Pa.) 
4  Cent.  Rep.  495,  7  Atl.  368;  5  Thomp.  Corp. 
i  6614;  Com.  ex  rel.  Atty.  Qen.  v.  Pittsburg 
d  C.  R.  Co.  58  Pa.  45;  State  ex  rel.  Childs  v. 
48L.R.  A« 


American  Sav.  d  Loan  Asso.  64  Minn.  349» 
07  N.  W.  1 ;  Atty.  Gen.  v.  Chicago  d  N.  W. 
R.  Co.  35  Wis.  530;  People  v.  Ballard,  134 
N.  Y.  269,  17  L.  R.  A.  737,  32  N.  E.  54;  2 
Cook,  Corp.  §  635;  Louisville  d  N.  R.  Co.  v. 
Com.  97  Ky.  675,  31  S.  W.  476. 

The  attorney  general  is  the  proper  officer 
to  bring  this  action  in  the  name  of  the  state, 
and  an  injunction  and  receiver  is  thje  appro« 
priate  remedy. 

3  Pom.  Eq.  Jur.  S  1093;  Atty.  Gen.  v. 
Chicago  d  N.  W.  JR.  Co.  35  Wis.  434;  Ang.  & 
A.  Priv.  Corp.  $  734,  p.  793 ;  Com.  v.  Fowlen, 
10  Mass.  290;  People  v.  Milk  Exchange,  145 
N.  Y.  207,  27  L.  R.  A.  437,  39  N.  E.  1062; 
People  V.  Geneva  College,  6  Wend.  212; 
Stockton  V.  Central  R.  Co.  50  N.  J.  Eq.  52, 
17  L.  R.  A.  97,  24  Atl.  964;  State  v.  Moore, 
19  Ala.  514;  2  Morawetz,  Priv.  Corp.  S 
1043;  Beach,  Monopolies  k  Trusts,  §  221; 
Pennsylvania  R.  Co.  v.  Com.  (Pa.)  4  Cent. 
Rep.  501,  7  AU.  374. 

Article  4,  §  2,  K  4,  of  the  Ck>nstitution  pro- 
vides: ''The  general  assembly  of  this  state 
shall  have  no  power  to  authorize  any  cor- 
poration to  buy  shares  or  stock  in  any  other 
corporation  in  this  state  or  elsewhere." 

The  clause  of  the  Constitution  in  question 
is  self-operative,  and  needs  no  legislation  to 
enforce  it. 

JTamilton  v.  Savannah,  F.  d  W.  R.  Co.  49 
Fed.  Rep.  424;  Central  R.  Co.  v.  Collins,  40 
Ga.  582 ;  Memphis  d  C.  R.  Co.  v.  Woods,  88 
Ala.  630,  7  L.  K  A.  605,  7  So.  108;  Cook, 
Stock  k  Stockholders,  §§  667-^72;  Central 
Transp.  Co,  v.  Pullman's  Palace  Car  Co.  139 
U.  8.  24,  35  L.  ed.  55,  11  Sup.  Ct  Rep.  478; 
Langdon  v.  Branch,  37  Fed.  Rep.  449,  sub 
nom.  Langdon  v.  Central  R.  d  Bkg.  Co.  2  L. 
R.  A.  120. 

A  constitutional  provision  is  to  be  con- 
strued with  reference  to  the  principles  of  the 
common  law. 

6  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  931; 
Cooley,  Const.  Lim.  6th  ed.  75 ;  State  ex  rel. 
liovey  V.  Noble,  118  Ind.  366,  4  L.  R.  A.  101, 
21  N.  E.  244. 

The  common  law  will  be  upheld  in  the  ab- 
sence of  an  apparent  contrary  intention. 

McGinnis  v.  State,  9  Humph.  43,  49  Am. 
Dec.  607;  Cadivallader  v.  Harris,  76  111.  370; 
Broxcn  v.  Fifield,  4  Mich.  322 ;  State  v.  Lash, 
16  N.  J.  L.  380.  32  Am.  Dec.  397;  Moyer  v. 
Pennsylvania  Slate  Co.  71  Pa.  293. 

The  constitutional  or  statutory  provision 
against  the  consolidation  of  competing  rail- 
ways includes  any  agreement  whereby  the 
roadbed,  rolling  stock,  and  equipment  of  one 
competing  line  are  to  be  operated  or  con- 
trolled by  another.  The*  word  is  used  in  the 
sense  of  "join"  or  "unite,"  and  is  held  to  in- 
clude leases  by  the  one  to  the  other. 

6  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  825; 
State  ex  rel.  Leese  v.  Atchison  d  N.  R.  Co. 
24  Neb.  164,  38  N.  W.  43 ;  Manchester  d  L.  R. 
Co.  V.  Concord  R.  Corp.  66  N.  H.  100,  9  L. 
R.  A.  689,  3  Inters.  Com.  Rep.  319,  20  Atl. 
383;  Currier  v.  Concord  R.  Ccrp.  48  N.  H. 
325;  Missouri  P.  R.  Co.  v.  Owens,  1  Tex. 
App.  Civ.  Cas.  (White  &  W.)  §  384,  p.  163; 
McCutcheon  v.  Merz  Capsule  Co.  71  Fed. 
Rep.  787,  37  U.  S.  App.  586,  19  C.  C.  A.  108. 
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31  L.  R.  A.  415;  American  Preservers*  Trust 
T.  Taylor  Mfg.  Co,  46  Fed.  Rep.  152;  People 
ex  rel.  Peahody  v.  Chicago  Oas  Trust  Co.  130 
111.  268,  8  L.  R.  A.  497,  22  N.  E.  798 ;  Pear- 
son V.  Concord  R.  Corp.  62  N.  H.  537;  El- 
kins  V.  Camden  d  A.  R.  Co.  36  N.  J.  Eq. 
^;  People  v.  }iorth  River  Sugar  Ref.  Co.  121 
N.  Y.  582,  9  L.  R.  A.  33,  24  N.  E.  834;  Bial- 
lory  V.  Hanaur  Oil  Works,  86  Tenn.  598,  8 
S.  W.  396 ;  Langdon  v.  Branch,  37  Fed.  Rep. 
449,  sub  nom.  Langdon  v.  Central  R.  d  Bkg. 
Co.  2  L.  R.  A.  120;  Hamilton  v.  Savannah, 
F.  d  W.  R.  Co.  49  Fed.  Rep.  412;  Central 
Transp.  Co.  v.  Pullman's  Palace  Car  Co.  139 
U.  S.  24,  35  L.  ed.  55,  11  Sup.  Ct.  Rep.  478; 
East  St.  Louis  Connecting  R.  Co.  v.  Jarvis 
^2  Fed.  Rep.  735,  34  C.  C.  A.  639;  Morrill 
V,  Boston  d  M.  R.  Co.  55  N.  H.  531 ;  Gulf. 
€.  d  S.  F.  R.  Co.  V.  State,  72  Tex.  404,  1  L. 
R.  A.  849,  2  Inters.  Ck)ra.  Rep.  335,  10  S.  W. 
81;  Thomas  v.  West  Jersey  R.  Co.  101  U.  S. 
71,  25  L.  ed.  950;  Clarke  v.  Central  R.  d  Bkg. 
Oo.  60  Fed.  Rep.  338,  15  L.  R.  A.  683 ;  Stock- 
ton V.  Central  R.  Co.  50  N.  J.  Eq.  52,  17  L. 
R.  A.  97,  24  Atl.  964. 

A  railroad  company  has  no  power  to  lease 
its  road  unless  the  power  has  been  expressly 
<jonferred  upon  it. 

Thomas  v.  West  Jersey  R.  Co.  101  U.  S. 
71,  25  L.  ed.  950;  Stockton  v.  Central  R.  Co. 
50  N.  J.  Eq.  52,  17  L.  R.  A.  97,  24  Atl.  964; 
Bluck  V.  Delaware  d  R.  Canal  Co.  24  N.  J. 
Eq.  456;  Mills  v.  Central  R.  Co.  41  N.  J. 
Eq.  4,  2  Atl.  453. 

To  warrant  a  lease,  both  companies  must 
liave  the  requisite  authority;  the  one  to 
make  and  the  other  to  take  the  lease. 

East  Line  d  R.  River  R.  Co.  v.  Rushing, 
69  Tex.  313.  6  S.  W.  834;  Louisville  d  N.  R. 
Co.  V.  Kentucky,  161  U.  S.  091,  40  L.  ed.  856, 
16  Sup.  Ct.  Rep.  714;  Stockton  v.  Central  R. 
Co.  50  N.  J.  Eq.  52,  17  L.  R.  A.  102,  24  Atl. 
964;  Camden  d  A.  R.  Co.  v.  May's  Landing 
d  E.  H.  City  R.  Co.  48  N.  J.  L.  559,  7  Atl. 
523;  Thomas  v.  West  Jersey  R.  Co.  101  U. 
S.  71,  25  L.  ed.  050;  Pennsylvania  R.  Co.  v. 
St.  Louis,  A.  d  T.  H.  R.  Co.  118  U.  S.  309. 
30  L.  ed.  92,  6  Sup.  Ct.  Rep.  1094;  Central 
Transp.  Co.  v.  Pullman's  Palace  Car  Co.  139 
U.  S.  24.  35  L.  ed.  55,  11  Sup.  Ct.  Rep.  478. 

The  consolidation  of  competing  roads  is 
without  authority  of  law  as  against  public 
policy  and  as  tending  to  monopoly,  and  is 
ti  public  injury. 

People  ex  rel.  Peahody  v.  Chicago  Oas 
Trust  Co.  130  111.  268,  8  L.  R.  A.  497,  22  N. 
E.  798;  Richardson  v.  Buhl,  77  Mich.  032, 
6  L.  R.  A.  457,  43  N.  W.  1102;  People  v. 
North  River  Sugar  Ref.  Co.  121  N.  Y.  582, 
9  L.  R.  A.  33,  24  N.  E.  834,  64  Hun.  354,  5 
L.  R.  A.  386,  7  N.  Y.  Supp.  406;  State  ex 
rel.  Watson  v.  Standard  Oil  Co.  49  Ohio  St. 
137,  15  L.  R.  A.  145,  30  N.  E.  279:  Morris 
Run  Coal  Co.  v.  Barclay  Coal  Co.  68  Pa.  184, 
8  Am.  Rep.  159. 

Two  lines  of  railroad  need  not  be  <reo- 
m'aphically  parallel  in  order  to  be  competing 
lines. 

East  St.  Louis  Connecting  R.  Co.  v.  Jar- 
1HS.  92  Fed.  Rep.  735,  34  C.  C.  A.  639;  East 
Line  d  R.  River  R.  Co.  v.  State,  75  Tex.  434, 
12  S.  W.  690;  Oulf,  C.  d  S.  F.  R.  Co.  v.  Slate, 
48  L.  R.  A. 


72  Tex.  404,  1  L.  R.  A.  849,  2  Inters.  Com. 
Rep.  335,  10  S.  W.  81 ;  Texas  d  P.  R.  Co.  v. 
Southern  P.  R.  Co.  41  La.  Ann.  970,  6  So. 
888 ;  Louisville  d  N.  R.  Co.  v.  Kentucky,  161 
a.  S.  677,  40  L.  ed.  849,  16  Sup.  Ct.  Rep.  714. 

The  fact  that  rates  of  freight  had  not  been 
raised,  or  that  schedules  had  not  been 
changed,  or  that  there  is  no  intention  to  do 
either,  cannot  affect  the  case. 

Pcarsall  v.  Great  Northern  R.  Co.  161  U. 
S.  648,  40  L.  ed.  839,  16  Sup.  Ct.  Rep.  705; 
State  ex  rel.  Watson  v.  Standard  Oil  Co.  49 
Ohio  St.  137,  15  L.  R.  A.  159,  30  N.  E.  279; 
Richardson  v.  Buhl,  77  Mich.  632,  6  L.  R.  A. 
465,  43  N.  W.  1102;  Stockton  v.  Central  R. 
Co.  50  N.  J.  Eq.  52,  17  L.  R.  A.  102,  24  Atl. 
964. 

A  corporation  cannot  do  any  act,  nor  make 
any  contract,  not  expressly  nor  impliedly  au- 
thorized by  its  charter. 

Central  R.  Co.  v.  Collins,  40  Ga.  582; 
Hazlehurst  v.  Savannah,  G.  d  N.  A.  R.  Co. 
43  Ga.  13;  Thomas  v.  West  Jersey  R.  Co. 
101  U.  S.  71,  25  L.  ed.  950;  Marbury  v.  Tod. 
22  U.  S.  App.  267,  62  Fed.  Rep.  342,  10  C. 
C.  A.  393;  Central  Transp.  Co.  v.  Pullman's 
Palace  Car  Co.  139  U.  S.  24,  35  L.  ed.  55.  11 
Sup.  Ct.  Rep.  478;  Hamilton  v.  Sat^nnah, 
F.  d  W.  R.  Co.  49  Fed.  Rep.  412;  Frederick 
V.  Augusta,  5  Ga.  561 ;  McLeod  v.  Savannah, 
A.dG.R.  Co.  26  Ga.  457 ;  Vernon  Shell  Road 
Co.  V.  Savannah,  95  Ga.  389,  22  S.  E.  625. 

The  bank  has  not  only  become  an  investor 
in  the  stock  of  other  corporations  not  con- 
nected with  its  legitimate  bankin*;  business, 
but  it  has  by  its  own  confession  bought  tkt 
entire  stock  of  two  railroad  corporations. 

It  has  transgressed  all  of  the  powers  con- 
ferred upon  it  by  its  charter,  and  has  em- 
barked in  a  speculation  to  the  amount  of 
nearly  twenty  times  its  capital. 

People  ex  rel.  Peahody  v.  Chicago  Oas 
Trust  Co.  130  111.  268,  8  L.  R.  A.  504,  22 
N.  E.  798;  Hazlehurst  v.  Savannah,  O.  d 
N.  A.  R.  Co.  43  Ga.  13;  Thomas  v.  West  Jer- 
sey R.  Co.  101  U.  S.  82,  25  L.  ed.  952. 

Doubtful  provisions  of  the  charter  are  con- 
strued against  the  company. 

Louisville  d  N.  R.  Co.  v.  Kentucky,  161  U. 
S.  685,  40  L.  ed.  853,  16  Sup.  Ct.  Rep.  714. 

It  is  utterly  without  authority  to  make 
the  purchase  which  it  is  admitted  it  has 
made;  its  ownership  of  the  stock  of  these 
two  railway  corporations  is  illegal  and  void, 
ultra  vires,  and  without  authority  of  law; 
and  the  court  should  have  appointed  a  re- 
ceiver to  take  charge  of  all  of  these  securi- 
ties and  dispose  of  them  for  the  interest  of 
those  who  are  legitimately  entitled  to  the 
proceeds,  and,  if  the  securities  are  out  of 
the  court's  jurisdiction,  then  of  the  prop- 
erty. 

Franklin  Bank  v.  Commercial  Bank^  36 
Ohio  St.  355,  38  Am.  Rep.  594;  Franklin  Co. 
V.  Lewiston  Inst,  for  Savings,  68  Me.  4(i,  2S 
Am.  Rep.  9;  Central  Transp.  Co.  v.  Pull- 
man's Palace  Car  Co.  139  U.  S.  59,  35  L,  ed. 
68,  11  Sup.  Ct.  Rep.  478;  Columbian  Ath- 
letic Club  V.  State  ex  rel.  McMahan,  143  Ind. 
08,  28  L.  R.  A.  727,  40  N.  E.  914;  Smith. 
Receivers,  364,  and  note;  Stockton  v.  Cen- 
tral R.  Co.  50  N.  J.  Eq.  489,  25  AU.  942. 
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Lewisi  J.,   delivered   the   opinion  of   the 
court: 

On  the  1st  day  of  July,  1899,  oertain  citi- 
zens of  Fulton  county,  Georgia,  filed  with 
tiic  governor  of  the  state  a  petition  charging 
tliat  certain  corporations,  namely,  the  Trust 
Company  of  G«)rgia,  the  Atlanta  Railway 
Company,  and  the  Atlanta  Railway  &  Power 
Company   (formerly  known  as  the  Atlanta 
Consolidated  Street-Rail  way  Company),  had, 
hy  certain    contracts   and   agreements,  vio- 
lated art.  4,  §  2,  par.  4,  of  the  Constitution 
of  the  state,  and  were  about  to  enter  into 
other  contracts  in  violation  of  this  clause 
of  the  Constitution.     They  prayed  for  an  ex- 
ecutive order  requiring  the  attorney  general 
to  bring  such  suits  in  the  name  of  the  state 
as  might  be  necessary  to  set  aside  such  con- 
tracts and  have  them  declared  null  and  void. 
His  excellency,  the  governor,  passed  an  or- 
der directing  a  suit  to  be  brought  as  prayed 
for;    and    accordingly  the   attorney  general 
filed,  in  the  name  of  the  state,  a  petition  in 
the  superior  court  of  Fulton  county  against 
the  corporations  named.     Tliis  petition  al-« 
leged,  in  substance,  that  the  Atlanta  Rail- 
way Company  for  a  number  of  years  oper- 
ated lines  of  street  railroads  extending  from 
the  central  portion  of  the  city  of  Atlanta, 
along  Forsyth,  Fair,  Cooper,  Richardson,  and 
other  streets,  to  McPhcrson  Barracks,  out- 
side of  the  city,  and  in  Fulton  county,  Geor- 
gia, in  one  direction,  and  by  way  of  Forsyth, 
Church,  Ellis,  and  other  streets,  to  Decatur, 
in  Dekalb  county,  Georgia,  in  another  direc- 
tion; also,  another  line  running  along  For- 
M'th,   Cooper,   and   other   streets    to   Grant 
Park,  in   said   city.     Tlie  Atlanta  Railway 
Company  purchased  this  property  at  rccoiv- 
'^r's   sale,    the    former  owner  being  the    At- 
lanta    Traction     Company.     Tlie      Atlanta 
I»ailway  &  Power  Company  during  the  same 
time    operated   competitive   lines   of    street 
railroad  running  on  Decatur  street  and  other 
streets  in  the  city  of  Atlanta,  to  Decatur; 
a'io.  along  Alabama  and  Pryor  streets  and 
Oenrsria  avenue  to  Grant  Park,  in  the  city  of 
Atlanta;    and   also   along   Fair   str(H»t   and 
Park  avenue  to  Grant  Park.     Said  company 
^ll^^o  operated  a  line  out  Whitehall   street, 
in  Paid  city,  and  had  lately  applied  for  a 
frinrhise    running    on    and    along    various 
streets  to  McPhcrson  Barracks,  for  the  pur- 
po<*e  of  constructing  a  competing  line  with 
'he  Barracks  line   of    the    Atlanta  Railway 
<''om|.'any.     It  finally  changed  this  franchise 
and  wnstructed  a  line  practically  to  Ft.  Mc- 
Pljerson.     This  company  (the  Atlanta  Rail- 
u'p.y  &  Power  Company)  also  owned  and  op- 
erated a  line  out  Edgewood  avenue  to  Inman 
Park,  and/beyond  Inman  Park,  to  and  along 
K'lclJd  avenue,  to  Morel  and  Park  and  the 
County  line,  where  it  paralleled  and  finally 
crossed  the  tracks  of  the  Atlanta  Railway 
Company.     It  also  operated  other  lines  com- 
peting with  the  Atlanta  Railway  Company 
at  many  points.     The  notable  places  of  com- 
petition were  in  the  vicinity  of  Grant  Park, 
at  Decatur,  Moreland  Park,  Edgewood,  the 
intersection  of  Pryor  and  Ormond  streets. 
Whitehall   and    Pair   streets.  Peach  tree  and 
Ellis  streets,  Ellis  street  and  Courtland  av- 
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enue,  Houston  and  Billiard  streets,  Irwin 
and  Jackson  streets,  Irwin  street  and  the 
Boulevard.  A  map  was  attached  to  the  pe- 
tition, showing  the  various  routes  of  the 
lines  operated  by  the  two  companies.  The 
petition  further  charged  that  the  Trust 
Comj)any  of  Georgia  had  recently,  contrary 
to  the  Constitution  and  laws  of  the  state, 
bought  up  all  the  stocks  and  securities  of 
the  Atlanta  Railway  Company,  for  the  pur- 
pose of  causing  said  company  to  convey  all 
its  property  to  the  Atlanta  Railway  &  Power 
Company,  or  whatever  new  company  should 
be  organized,  in  order  to  control  both  sys- 
tems of  railway,  and  for  the  same  purpose 
bought  up  all  or  nearly  all  of  the  stock  of 
said  power  company,  and  is  now  practically 
the  holder  of  all  the  stock  of  both  compan-« 
ies.  The  trust  company  caused  to  be  elected 
for  the  principal  officers  of  the  Atlanta  Rail- 
way Company  the  same  persons  who  were 
managers  of  the  Atlanta  Railway  &  Power 
Company  namely,  WoodrufT,  elected  presi* 
dent  of  each  company;  Hurt,  superintendent 
of  each  company;  and  Glenn,  the  secre- 
tary of  each  company, — so  that  the  Atlanta 
Railway  Company  passed  under  the  com- 
plete management  of  the  officers  who  con- 
trolled the  other  company.  Practically  all 
the  stock  and  securities  of  both  companies 
were  held  and  owned  by  the  Trust  Company 
of  Georgia,  and  the  Atlanta  Railway  Com- 
pany was  operated  by  persons  who  controlled 
both  the  trust  company  and  the  Atlanta 
Railway  &  Power  Company.  The  purpose 
of  the  managers  of  the  trust  company  was 
to  have  the  properties  of  both  these  corpor- 
ations conveyed,  so  that  one  corporation 
would  own,  control,  and  operate  both  prop* 
ertios,  to  the  destruction  of  competition  be- 
tween the  two.  The  combination  results  in 
injnry  to  property  along  the  lines  of  the 
railways  and  at  competing  points,  and  with 
the  exception  of  about  10  miles  of  tracks 
running  along  Walton  and  other  streets  to 
the  Chattahoochee  river,  and  lying  mainly 
outside  of  the  city  limits,  the  other  two  lines 
of  railway  were  the  only  two  competing 
lines  in  the  city.  The  petition  alleges  some- 
wh'it  in  detail  that  the  efTeot  of  these  con- 
tracts, which  it  attacks  as  illegal,  has  been 
to  lepscn  competition  at  the  various  points 
named :  that,  since  the  reported  combination 
of  the  two  lines,  the  service  and  accommoda- 
tions thereon  have  not  been  as  satisfactory 
to  the  people  generally,  and  especially  to 
those  patronizing  the  street  railways.  The 
petition  charges  that  if  the  threatened  il- 
legal acts  of  the  defendants  were  not  en- 
joined, and  the  illegal  combination  be  al- 
lowed to  stand,  the  street-railway  accommo- 
dations and  facilities  of  the  city  of  Atlanta, 
and  the  means  of  tvruRportation  for  the  peo- 
ple of  Fulton  and  Dekalb  counties,  and  of 
the  cities  of  Atlanta,  Decatur,  Edgewood, 
and  Oakland  City,  and  the  people  of  the 
state  visiting  this  territory,  will  be  placed 
in  the  sole  control  and  power  of  one  corpora- 
tion, competition  will  be  excluded,  and  the 
rates  of  fare  controlled  in  the  interest  of 
those  connected  with  the  monopoly.  One 
among  the  prayers  of  the  petition  was  that 
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the  trust  company  be  enjoined  "from  vot- 
ing said  stock  in  the  Atlanta  Railway  & 
Power  Company,  and  said  stock  in  Atlanta 
■Railway  Company,"  and  that  the  two  rail- 
way companies  be  enjoined  from  receiving 
the  votes  of  said  stock  controlled  by  the 
trust  company;  that  the  Atlanta  Railway  k 
Power  Company  be  enjoined  from  purchas- 
ing or  acquiring  the  ownership,  control,  or 
operation  of  the  lines  of  railway,  franchises, 
and  property  of  the  Atlanta  Railway  Com- 
pany, and  that  it  be  enjoined  from  selling 
its  roads,  railways,  franchises,  etc.,  to  the 
Atlanta  Railway  &  Power  Company,  or  any 
other  corporation,  that  will  have  the  effect 
to  defeat  or  lessen  competition  or  to  encour- 
age monopoly;  that  the  defendant  corpora- 
tions be  enjoined  from  entering  into  any 
agreement  whatever  by  which  the  properties 
of  said  two  railway  companies  would  be  con- 
solidated, merged,  or  combined;  that  a  re- 
ceiver be  appointed  by  the  court  to  take  pos- 
session of  the  stocks  and  bonds  of  the  At- 
lanta Railway  Company,  to  hold,  manage, 
and  dispose  of  the  same  under  the  orders  and 
direction  of  the  court,  in  order  that  compe- 
tition may  be  preserved,  which  was  guar- 
anteed to  the  public,  and  the  public  interests 
protected.  There  was  a  prayer  that  a  re- 
straining order  be  granted,  restraining  the 
defendant  corporations  from  doing  or  per- 
forming the  acts  against  which  injunction 
was  prayed  until  the  final  hearing  of  the 
cause.  To  this  petition  each  of  the  defend- 
ant companies  filed  demurrers  upon  various 
grounds ;  and  the  trust  company,  the  Atlan- 
ta Railway  Company,  and  the  Atlanta  Rail- 
way &  Power  Company  filed  their  answers, 
specifically  answering  the  charges  in  the  pe- 
tition, denying  its  various  allegations  about 
defeating  or  lessening  competition,  or  tend- 
ing to  defeat  or  lessen  competition ;  denying 
that  tlip  two  railway  systems  were  compet- 
ing lines,  in  the  sense  of  the  Constitution 
and  laws  of  the  state;  and  setting  up  ad- 
vantages that  would  accrue  to  the  public 
generally  if  the  two  systems  were  consoli- 
dated, and  particularly  in  respect  to  the  re- 
duction of  fares  by  transfer  tickets  from  the 
lines  of  one  to  the  other,  which  would  often 
enable  passengers  to  travel  for  one  fare  on 
various  routes  through  the  city,  which 
would  otherwise  require  the  payment  of  two 
fares.  In  this  way  expense  in  the  operation 
of  these  various  lines  would  be  greatly  re- 
duced, accommodations  and  conveniences  to 
the  traveling  public  increased,  roads  better 
equipped,  etc. 

At  ihe  September  term,  1890,  of  the  su- 
perior court  of  Fulton  county,  the  case  came 
on  to  be  heard  on  the  prayers  above  stated, 
for  injunction,  receiver,  etc.,  before  Judge 
John  S.  Candler,  of  the  Stone  Mountain  cir- 
cuit, who  presided  because  of  the  disquali- 
fication of  Judge  J.  H.  Lumpkin,  of  the  At- 
lanta circuit.  Quite  a  volume  of  evidence 
was  introduced,  both  in  behalf  of  the  plain- 
tiff and  defendants.  The  decision  of  the 
judge  on  the  issues  made  by  the  demurrers 
and  answers  was  reserved  until  November 
7,  1899.  He  enjoined  the  Trust  Company  of 
Georgia  from  selling  or  transferring  any  of 
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the  stock  or  bonds  owned  by  it  in  and  of  tH 
Atlanta  Railway  Company  and  the  Atlanta 
Railway  &  Power  Company,  and  from  trans- 
ferring any  of  the  stock  or  bonds  of  the  lat- 
ter company  to  the  Atlanta  Railway  Com- 
pany, and  from  transferring  the  stock  or 
bonds  of  either  of  the  railway  companies  to 
any  other  company  or  association  of  per 
sons  the  object  of  which  transfer  would 
bring  about  the  consolidation  of  said  street- 
railroad  companies  into  one  company.  The 
Atlanta  Railway  &  Power  Company  was  en- 
joined from  purchasing  or  in  any  way  ac- 
quiring the  possession  or  control  of  any  ot 
the  stock  or  bonds  of  the  Atlanta  Raifway 
Company,  and  the  latter  company  was  en- 
joined from  purchasing  or  acquiring  any  of 
the  stock  or  bonds  of  the  Atlanta  Railway  & 
Power  Company.  Both  companies  w^ere  en- 
joined from  taking  up  any  of  the  tracks  of 
their  respective  lines,  or  from  discontinuing 
the  running  of  reasonable  schedules  upon 
the  same,  without  first  obtaining  the  consent 
of  the  city  or  county  authorities  from  whom 
they  hold  franchises,  or  without  further  or- 
der from  the  court,  in  cases  where  said  line* 
of  road  are  not  located  in  the  streets  of  any 
city  or  town,  or  where  the  public  roads  are 
not  occupied  under  franchises  granted  by 
county  authorities.  The  judge  denied  the 
prayer  for  the  appointment  of  a  receiver, 
and  further  provided  in  his  judgment  that 
as  the  interests  of  the  two  defendant  street- 
railroad  companies,  as  well  as  those  of  the 
public,  may  be  subserved  by  the  interchange 
of  business  between  said  roads,  and  by  trans- 
fer of  passengers  from  the  lines  of  one  road 
to  those  of  the  other,  they  were  permitteJ 
to  make  any  physical  connections  with  the 
rails  of  each  other,  and  enter  into  such  traf- 
fic arrangement  as  may  be  necessary  to  en- 
able each  of  said  companies  to  grant  trans- 
fers or  interchangeable  tickets  over  the 
lines  of  the  other. .  To  this  judgment  of  the 
court  the  defendant  companies,  in  their  biU 
of  exceptions,  assign  error. 

1.  It  appears  from  the  record  that  the  de- 
fendants' counsel  called  upon  the  plaintil! 
or  its  attorneys  to  produce,  upon  notice 
which  had  been  duly  served,  the  contracts 
between  the  parties  petitioning  the  governor 
to  direct  the  suit  brought,  and  also  the  con- 
tract under  which  the  attorneys  filing  the 
suit  were  employed.  In  the  bill  of  excep- 
tions complaint  is  made  that  the  court  erred 
in  not  requiring  the  production  of  the  pa- 
pers called  for.  In  the  argument  of  the  case 
here  in  behalf  of  plaintiffs  m  error,  it  is 
contended  that  the  contracts  made  by  the 
parties  petitioning  the  governor  wpuld  have 
disclosed  that  rival  interests  were  actuating 
this  proceeding,  and  that  the  contracts  be- 
tween counsel  for  defendant  in  error  and 
their  clients  would  have  disclosed  that  their 
authority  was  limited  to  appearing  before 
the  mayor  and  council  of  Atlanta  to  prevent 
the  removal  of  the  tracks  on  Ricbardsos 
street  alone.  It  appears  from  the  evidence 
that  a  petition  was  presented  by  the  presi- 
dent of  the  Atlanta  Railway  Company  to  the 
city  council  of  Atlanta,  asking  for  tbe  privi- 
lege of  removing  the  tracks  of  that  company 
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on  Richardson  street.  This  was  protested 
Against  by  certain  citizens  on  that  street, 
whereupon  the  application  for  removal  of 
fuch  tracks  was  withdrawn  by  the  president 
of  that  company.  It  further  appears  that 
the  names  of  those  persons  appearing  in  the 
petition  presented  to  the  governor  for  this 
suit  were  some  of  the  citizens  on  that  street. 
We  think  it  was  immaterial  in  this  case  to 
have  entered  into  an  investigation  as  to  the 
motives  of  the  parties  who  petitioned  the 
governor  for  the  institution  of  this  suit,  with 
the  view  of  determining  whether  the  cause 
of  action  was  properly  brought.  That  ques- 
tion— as  to  whether  the  action  is  well 
brought  or  maintainable — must  necessarily 
depend  upon  the  pleadings  before  the  court 
trying  the  case,  and  the  evidence  introduced 
in  support  thereof.  The  court  trying  the  is- 
sue has  nothing  to  do  with  the  motives  ac- 
tuating the  parties  who  instigated  the  pro- 
ceedings before  the  governor.  The  governor 
is  presumed  to  take 'care  of  himself  in  such 
matters,  and  we  do  not  think  that  his  action 
is  the  subject-matter  of  review  by  the  courts 
in  a  case  that  he  has  directed  to  be  brought. 
We  are  inclined  to  the  opinion  that  the  at- 
torney general  has  the  power  to  institute 
suits  necessary  to  the  protection  of  the  in< 
terests  of  the  state  (in  a  case,  for  instance, 
where  the  state*s  property  is  involved,  or 
where  public  rights  are  jeopardized)  with- 
out direction  from  the  governor;  but  when 
directed  by  the  governor,  as  in  this  case,  to 
proceed,  he  has  no  discretion  in  the  matter, 
but  should  obey  the  mandates  of  the  chief 
executive.  Whether  or  not  the  action  is 
mnintainable  is  dependent  at  last  upon  the 
pleadings  and  the  evidence  introduced  in 
support  thereof,  and  not  upon  the  motives  in- 
spirinp  those  at  whose  instance  the  governor 
was  induced  to  order  the  suit  filed. 

2.  Among  the  several  grounds  of  demur- 
rer, the  main  one  that  seems  to  be  relied  up- 
on by  counsel  for  plain tifTs  in  error  is  that 
the  suit  was  improperly  brought  in  the 
name  of  the  state  for  injunction,  but  that 
quo  warranto  was  the  proper  remedy  for  the 
wTonsrs  complained  of,  and  the  proceeding 
ehould  be  on  the  relation  of  the  attorney 
general.  Upon  this  point  neither  the  au- 
thorities in  England  nor  in  this  country  are 
entirely  reconcilable;  some  holding  that  the 
remedy  by  injunction  in  favor  of  the  state 
will  not  lie  to  restrain  a  corporation  from 
the  exercise  of  powers  ultra  vires,  and  others 
holding  that  this  is  the  proper  remedy.  We 
have  reached  the  conclusion  that  the  sounder 
reasoning  is  in  favor  of  allowing  to  the 
state  relief  by  injunction  whenever  it  is  pro- 
<?eedinpr  in  the  interest  of  the  public  to  pre- 
vent a  threatened  injury.  As  harsh  as  the 
remdj  by  injunction  is  generally  considered, 
it  is  certainly  not  as  severe  as  would  be  a 
proceeding  in  the  nature  of  quo  warranto, 
instituted  for  the  purpose  of  forfeiting  the 
charter  of  a  corporation.  The  one  is  insti- 
tuted, not  for  the  purpose  of  causing  a  de- 
struction of  the  corporation,  but  to  prevent 
it  from  entering  into  transactions  violative 
of  the  public  policy  of  the  state,  and  to  pro- 
tect the  interest  of  the  public  against  a 
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threatened  wrong.  The  other  remedy,  if  en- 
forced, would  cause  the  death  of  the  corpora- 
tion,— thus  forever  preventing  it  from  serv- 
ing the  public  interests  or  meeting  the  public 
demands  upon  its  business, — and  often  re- 
sult in  a  wreckage  of  the  property  of  its 
owners.  We  can,  therefore,  see  no  reason 
why,  if  the  remedy  for  the  wrongs  threat- 
ened can  be  as  well  prevented  by  injunction, 
it  would  not  be  the  more  readily  and  prop- 
erly applied,  than  the  harsher  on^  of  forfeit- 
ure or  confiscation.  This  question  is  dis- 
cussed in  2  Cook,  Corp.  p.  1223,  §  635.  It 
is  there  recognized  that  the  state  has  four 
remedies  for  relief  against  corporations  ex- 
ercising powers  ultra  virea:  (1)  The  legis- 
lature may  repeal  the  charter  of  the  corpora- 
tion, under  the  reserved  right  of  the  state 
to  repeal;  (2)  or  the  state  may  institute  a 
proceeding  to  forfeit  the  charter  for  misuser 
of  powers;  (3)  or  such  proceeding  may  be 
only  to  oust  the  corporation  from  the  exer- 
cise of  the  usurped  power;  (4)  or,  according 
to  some  authorities,  a  suit  may  be  com- 
menced in  equity  for  an  injunction  restrain- 
ing the  corporation  from  committing  the 
ultra  vires  acts.  On  page  1227,  however, 
the  author  says:  "It  is  very  doubtful 
whether  the  state  may  file  a  bill  in  equity  to 
enjoin  a  corporation  from  committing  an  ul- 
tra vires  act.  The  remedy  of  the  state  is 
quo  warranto."  The  author  recognizes,  how- 
ever, considerable  English  and  American 
authorities  to  the  contrary.  In  this  same 
connection  he  declares  i  "The  state  may  en- 
join a  railroad  corporation  from  purchasing 
a  competing  line  in  violation  of  the  Ck)nsti'' 
tution."  We  gather  from  the  entire  text 
that  the  author  seems  to  conclude  that  the 
weight  of  authority  is  that  the  remedy  of 
the  state  is  by  quo  warranto,  and  not  by  bill 
in  equity  for  an  injunction;  but  we  do  not 
think  all  the  authorities  cited  in  support  of 
the  text  fully  sustain  it  For  instance,  in 
the  case  of  Atty.  Oen.  v.  Oreat  Northern  R, 
Co,  I  Drew.  &  S.  154.  it  was  held  that  the 
attorney  general  cannot  enjoin  a  corporate 
act  merely  because  it  is  ultra  vires.  Some 
injury  to  the  public  must  be  involved.  The 
attorney  general's  suit,  at  the  instance  of  a 
manufacturer,  to  enjoin  one  railroad  from 
leasing  its  rolling  stock  to  another,  failed. 
This  derision  probably  at  last  gives  the  clew 
bv  which  apparent  conflict  of  authorities  on 
this  subje<'t  may  be  reconciled,  and  we  think 
it  is  the  correct  doctrine.  The  state  has  no 
right  to  an  adjudication  by  the  courts  de- 
claring void  such  contracts  merely  and  solely 
for  the  reason  that  they  are  ultra  vires j  but 
she  is  entitled  to  this  relief  when  injury  to 
the  public  is  involved. 

This  question  was  directly  made  in  the 
case  of  Louisville  d  N.  R.  Co.  v.  Com,  97  Ky. 
675,  31  S.  W.  476.  It  was  there  held:  "A 
court  of  equity  has  jurisdiction  in  an  action 
by  the  state  to  enjoin  a  corporation  from  ex- 
ceeding its  chartered  powers,  or  doing  acts 
otherwise  illegal  and  injurious  to  the  pub- 
lic. Therefore  the  state  may  by  injunction 
prevent  a  railroad  company  from  consum- 
mating the  purchase  of  a  'parallel  or  com- 
peting line'  in  violation  of  §  201  of  the  state 
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Constitution."  This  case  was  carried  to  the 
Supreme  Court  of  the  United  States,  and 
there  the  judgment  was  affirmed.  See  Louis- 
ville d  N.  R.  Co.  V.  Kentucky,  161  U.  S.  677, 
40  L.  ed.  849,  16  Sup.  Ct.  Rep.  714.  In 
Atty,  Gen.  v.  Chicago  rf  tf.  W,  R.  Co,  35 
Wis.  426  et  aeq,,  this  right  of  the  state,  act- 
ing through  the  attorney  general,  and  the 
remedy  by  injunction,  are  clearly  recognized. 
See  headnotes  4  and  43.  In  that  case  an 
elaborate*  opinion  was  written,  thoroughly 
discussing  this  subject,  which  will  appear  on 
pages  523  to  653,  where  the  decisions  both 
in  England  and  this  country  are  well  con- 
sidered and  analyzed.  It  was  there  conclud- 
ed that  the  English  court  of  chancery  enter- 
tains jurisdiction  in  such  cases,  and  it  was 
declared  that  the  "English  books  leave  little 
room  for  a  denial  of  such  jurisdiction."  On 
page  532  it  is  stated :  "We  have  not  found 
this  jurisdiction  as  directly  and  succinctly 
stated  in  American  treatises  as  in  English, 
although  it  is  fully  recognized  by  the  best 
of  our  elementary  writers."  The  author 
quotes  from  2  Redf.  Railways,  the  following 
principle:  "Injunctions  in  courts  of  equity, 
to  restrain  railways  from  exceeding  the  pow- 
ers of  their  charters,  or  committing  irrepar- 
able injury  to  other  persons,  natural  or  arti- 
ficial, have  been  common  for  a  long  time  in 
England  and  this  country."  Says  the  court 
in  the  Wisconsin  case  above  cited,  on  page 
524,  in  speaking  of  the  right  to  proceed  by 
injunction:  "It  seems  to  proceed  on  the 
presumption  that  it  may  better  serve  the 
public  interest  to  restrain  a  corporation  than 
to  punish  it  by  penal  remedies,  or  to  forfeit 
its  charter."  In  Atty.  Gen.  v.  Delaware  d 
B.  B.  R.  Co.  27  N.  J.  Eq.  631,  it  was  decided: 
"The  attorney  general  has  the  right,  where 
the  property  of  the  sovereign  or  the  inter- 
ests of  the  public  are  directly  concerned,  to 
institute  suit  for  their  protection  by  an  in- 
formation at  law  or  in  equity,  without  a  re- 
lator." See  also  Stockton  v.  Central  R.  Co. 
60  N.  J.  Eq.  62,  17  L.  R.  A.  97,  24  Atl.  064, 
where  the  court  enjoined  a  lease,  upon  ap- 
plication of  the  attorney  general,  when  its 
effect  was  to  create  a  combination  in  trans- 
portation of  coal,  and  to  destroy  competition 
in  production  and  sale.  See  also  State  v. 
Merchants*  Ins.  d  Trust  Co.  8  Humph.  235, 
254,  where  an  insurance  company  was  re- 
strained from  banking.  We  quote  the  fol- 
lowing from  2  Pom.  Eq.  Jur.  p.  1623,  §  1093: 
"When  the  managing  body  are  doing  or  are 
about  to  do  an  ultra  vires  act,  of  such  a  na- 
ture as  to  produce  public  mischief,  the  at- 
torney general,  as  the  representative  of  the 
public  and  of  the  government,  may  maintain 
an  equitable  suit  for  preventive  relief."  In 
a  note  to  that  text  it  is  recognized  that  some 
of  the  cases  seem  to  hold  that  the  attorney 
general  may  thus  interfere  to  restrain  every 
ultra  vires  proceeding  of  a  corporation,  on 
the  ground  that  the  public  and  governmental 
rights  must  necessarily  be  invaded  thereby. 
But  it  is  declared,  "The  later  decisions,  how- 
ever, have  established  the  limitation  as 
stated  in  the  text." 

As  far  as  our  investigation  has  extended 
in  reviewing  the  authorities  cited  to  the  con- 
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trary  in  the  text-books  and  by  counsel  for 
plaintiffs  in  error,  we  fail  to  find  such  con- 
flict as  seems  to  be  contended  for.     For  in- 
stance, in  the  case  of  Atty.  Gen.  v.  Tudor  Ice 
Co.  104  Mass.  239,  6  Am.  Rep.  227,  it  was 
simply  decided  that  there  was  no  jurisdic- 
tion in  equity  of  an  information  by  the  at- 
torney general  against  a  private  trading  cor- 
poration whose  proceedings  are  not  shown 
to  have  injured  or  endangered  any  public  or 
private  rights,  and  are  objected  to  solely  on 
the  ground  that  they  are  not  authorized  by 
the  act  of  incorporation,  and  are  therefore 
against  public  policy.    Gray,  J.,  in  his  opin- 
ion in  that  case,  on  page  242,  Am.  Rep.,  page 
230,  draws  a  clear  distinction  between  that 
ease  and  modern  English  cases  upon  the  sub- 
ject.   He  says:     "The  modern  English  cases 
cited  in  support  of  this  information  were  of 
suits  against  public  bodies  Or  officers  exceed- 
ing the  powers  conferred  upon  them  by  law, 
or  against  corporations  vested  with  the  pow- 
er of  eminent  domain,  and  doing  acts  which 
were  deemed  inconsistent  with  rights  of  the 
public."     In  Atty.  Gen.  v.  Utica  Ins.  Co.  2 
Johns.  Ch.  371,  it  was  held  that  equity  had 
no  jurisdiction  over  offenses  against  a  pub- 
lic statute,  or    to   restrain    a  person  from 
carrying  on  business  of  banking  in  viola tion 
of  a  certain  act  of  the  legislature;   and  a 
motion  to  enjoin  by  the  attorney  general  wa» 
refused.    But   in    the   opinion  delivered  in 
that  case,  on  page  377,  it  was  stated  that  the 
acts  complained  of  were  too  much  in  the  na- 
ture of  a  criminal  offense,  penalty  being  pre- 
scribed therefor  by  the  statute ;  and  on  pages 
378-380  of  the  same  opinion  it  appears  that 
no  public  mischief  was  threatened  in  that 
case,  and  hence  it  was  distinguished   frcnn 
several  cases  cited  in  which  this  remedy  was 
recognized  as  a  proper  one  in  case  public  in- 
terests were  involved.  Our  conclusion,  there- 
fore, both  from  reason  and  a  decided  -weight 
of  authority,  is  that  the  state,  in  her  sov- 
ereign capacity,  can  appeal  to  the  courts  for 
relief  by    injunction,    whenever    either  her 
property  is  involved,  or  public  interests  are 
threatened  and  jeopardized  by  any  corparm- 
tion — especially  one  of  a  public  nature,  like 
a  railroad  company — seeking  to  transcend  its 
powers  and  to  violate  the  public  policy  of 
the  state.     We  think  this  court  has  clearly 
recognized  this  sovereign  right  of  the  state. 
As  stated  by  Judge  Warner  in  case  of  C«tp»- 
tral  R.  d  Bkg.  Co.  v.  Macon,  43   Go.   642: 
"If  the  stete  had  any  interest  in  the  contro- 
versy, it  was  in  her  sovereign  capacity,  as 
the  representative  of  the  whole  people  of  the 
state,  and  should  have  appeared  before  the 
court  in  her  sovereign  capacity,  by  the  ap- 
propriate mode  of  procedure  in  such  cases.** 
\Ve  are  equally  well  satisfied  of  the  correct- 
ness of  the  proposition  that,  if  the  state  has 
no  interest  in  the  matter  in  controversy,  she 
will  not  be  heard  to  ask  for  such  extraordi- 
nary relief,  and  she  can  have  no  interest  un- 
less her  property  rights  or  the  public  inter* 
ests  are  involved.    The  allegations  in  the  pe- 
tition for  such  relief  in  this  case  are  suffi- 
ciently full,  clear,  and  explicit  touching  the 
rights   of  the  public   involved   to   give    the 
court  jurisdiction  of  the  complaint,  and  we 
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therefore  think  there  was  no  error  in  over- 
ruling the  demurrer  to  the  petition. 

It  is  further  C9ntended  by  counsel  for 
plaintifTs  in  error  that  the  constitutional 
provision  in  question  is  not  self-active,  and 
that  some  legislation  was  necessary  in  order 
to  give  a  court  of  equity  jurisdiction  to 
grant  the  extraordinary  relief  prayed  for. 
This  question  was  practically  decided  in  the 
case  of  State  v.  Central  of  Georgia  R.  Co, 
(decided  at  this  term)  36  S.  E.  37,  where  it 
was  held  that  the  provision  in  the  Constitu- 
tion in  question  declared  no  new  principle, 
but  was  simply  the  embodiment  of  the  com- 
mon law.  In  sustaining  the  jurisdiction  of 
courts  of  chancery  in  such  matters,  both  in 
England  and  this  country,  the  decisions  are 
really  based  upon  the  principles  of  the  com- 
mon law,  and  not  upon  special  legislation 
prescribing  the  particular  procedure  that 
should  be  instituted  in  court  in  such  cases. 
This  will  dearly  appear  by  an  investigation 
into  the  cases  above  cited. 

3.  It  is  further  contended  that  under  the 
Constitution  (Civil  Code,  §  5800)  the  pro- 
fision  in  relation  to  corporations  buying 
shares  or  stock  in  any  other  corporation  has 
no  reference  whatever  to  the  effect  of  such 
purchases  upon  competition  or  monopoly, 
and  that  they  are  absolutely  void,  although 
they  may  have  no  tendency  to  defeat  or  less- 
en competition  or  to  encourage  monopoly. 
We  think  that  this  is  an  entire  misconcep- 
tion of  this  provision  in  the  Constitution. 
The  prohibition  against  the  legislative  grant 
to  corporations  of  power  to  buy  shares  of 
stock  in  another  corporation  is  clearly  qual- 
ified by  that  portion  of  the  section  cited 
which  restricts  such  purchases  only  when 
they  have  the  effect,  or  are  intended  to  have 
the  effect,  to  defeat  or  lessen  competition  in 
their  respective  businesses,  or  to  encourafi^e 
monopoly.  This  necessarily  follows  from 
the  punctuation  of  the  clause  itself.  That 
portion  of  it  in  relation  to  the  purchase  of 
shares  or  stock  is  only  separated  from  the 
balance  of  the  sentence  by  a  comma,  and  the 
relative  clause  that  follows  with  the  words 
"which  may  have  the  effect,"  we  think,  was 
evidently  intended  to  f  elate  to  what  was  said 
about  shares  and  stock,  just  as  much  as  to 
the  words  "contract  or  agreement."  If  the 
convention  that  framed  the  Constitution  in- 
tended to  enact  an  absolute  prohibition 
a^inst  the  purchase  of  shares  or  stock  by 
one  corporation  from  another,  their  mean- 
ing could  have  been  made  manifest  and  clear 
by  a  separation  of  the  first  clause,  either  by 
a  period  or  semicolon  from  what  followed; 
and,  if  such  had  been  the  purpose  of  the 
convention,  the  construction  of  the  sentence, 
as  to  its  punctuation,  would  evidently  have 
been  quite  different.  Besides,  the  view  of  an 
absolute  prohibition  of  such  a  sale  and  pur- 
chase would  be  entirely  inconsistent  with  the 
provision  in  the  Constitution  just  preceding, 
embodied  in  §  5799  of  the  Civil  Code.  In 
that  section  the  policy  is  indicated  of  encour- 
aging "any  existing  road  to  take  stock  in  or 
aid  in  the  building  of  any  branch  road." 
Our  view  of  this  question  has  been  the  uni- 
form construction  placed  upon  this  provision 
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in  the  Constitution  by  the  legislature  after 
its  adoption.  One  of  the  first  charters  grant- 
ed by  the  legislature  after  the  adoption  of 
this  Constitution  will  be  found  in  Acts  1878- 
79,  p.  196,  where  the  power  of  a  corporation 
to  invest  its  money  "in  any  good  stocks" 
was  granted.  Various  acts  were  passed  by 
subsequent  l^islatures  delegating  to  corpo- 
rations the  power  of  purchasing  and  selling 
stock.  It  is  true,  such  acts  would  be  void 
if  clearly  shown  to  be  in  violation  of  a  con- 
stitutional provision ;  but  we  think  the  legis- 
lative construction  in  this  matter  was  rea- 
sonable and  proper,  and,  if  there  be  any  seri- 
ous doubt  as  to  what  the  convention  meant 
by  the  words  employed,  the  benefit  should  be 
given  to  the  interpretation  placed  upon  it  by 
the  legislative  branch  of  the  government,  and 
acted  on  for  over  twenty  years  by  the  people 
of  the  state  in  transactions  involving  im- 
portant rights.  See  Pulaski  County  v. 
Thompson,  83  Ga.  274,  275,  9  S.  E.  1065.  We 
are  cited  by  counsel  for  plaintiffs  in  error 
to  the  decision  of  Judge  Speer  in  the  case  of 
Hamilton  v.  Savannah,  F.  d  W,  R,  Co.  4» 
Fed.  Rep.  412.  It  will  be  seen  in  the  opin- 
ion, on  page*  422,  that  Judge  Speer  indorsed 
a  statement  relating  to  this  question,  made 
by  Mr.  Walter  G.  Charlton,  in  which  an  an- 
alysis of  the  section  of  the  Constitution  un- 
der consideration  was  made,  to  the  effect  that 
what  the  provision  meant  was  that  the  gen- 
eral assembly  shall  have  no  power  to  author- 
ize any  corporation  to  buy  shares  or  stock  Id 
any  other  corporation  in  this  state  or  else- 
where, which  may  have  the  effect,  or  be  in- 
tended to  have  the  effect,  to  defeat  or  lessexk 
competition  in  their  respective  businesses. 

4.  It  was  further  contended  by  counsel  for 
plaintiffs  in  error  that  street-railway  com- 
panies, from  their  very  nature,  do  not  fall 
within  the  provisions  of  statutes  or  consti- 
tutions prohibiting  combinations  to  defeat 
competition.  From  the  language  in  §  5800, 
it  was  evidently  the  intent  to  apply  the 
principle  to  all  corporations ;  for  it  declares, 
"The  general  assembly  of  this  state  shall 
have  no  power  to  authorize  any  corporation- 
to  buy  shares  or  stock,"  etc.  There  is  cer- 
tainly, then,  nothing  in  the  words  to  au- 
thorize the  inference  that  street-railway 
companies  were  not  contemplated,  just  as- 
much  as  any  other  corporation.  This  con- 
struction of  the  Constitution  was  placed  on 
it  by  the  legislature  under  Acts  1890-91,  p. 
170,  embodied  in  5  2184  of  the  Civil  Code, 
There  the  power  was  given  street-railroad 
companies  to  lease  or  sell  their  roads,  fran- 
chises, and  other  property  to  any  other  cor- 
poration for  street-railroad  purposes ;  but  it 
is  stipulated  that  the  act  shall  not  be  con- 
strued to  authorize  any  such  company  to- 
sell,  lease,  or  otherwise  dispose  of  any  of 
its  property  or  franchises  so  as  to  defeat  or 
lessen  competition  or  to  encourage  monopoly. 
The  only  authority  relied  on  by  counsel  is 
Booth,  Street  Railways,  §  429,  which  simply 
refers  to  a  decision  on  this  subject  by  the 
supreme  court  of  Pennsylvania.  The  case 
referred  to  is  Gyger  v.  Philadelphia  City 
Pass.  R.  Co.  136  Pa.  96,  sub  nom.  Montgom- 
ery V.  Philadelphia  City  Pass.  R.  Co.  9  L. 
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R.  A.  369«  20  Atl.  399.  It  was  simply  held 
in  that  case  that,  on  account  of  the  meaning 
in  which  the  terms  "railroad"  and  "railway" 
were  used  in  the  Constitution  of  Pennsylva- 
nia, the  word  "railroad"  applied  to  ste&m 
railroads  and  "railway"  to  street  railways, 
and  that  therefore  the  provision  in  the  Con- 
stitution against  consolidation  of  "railroads" 
with  parallel  or  competing  lines  did  not  ap- 
ply to  street-railway  companies,  and  the  lat- 
ter, though  parallel,  woiud  not  be  enjoined 
from  consolidating.  It  is  quite  patent,  then, 
that  this  authority  has  no  bearing  upon  the 
question  before  us;  for  the  word  employed 
in  the  Constitution  of  this  state  is  neither 
"railroad"  nor  "railway,"  but  "any  corpora- 
tion." It  is  true,  it  may  be  a  much  more  dif- 
ficult matter  to  show  that  by  a  consolida- 
tion of  street  railways  in  a  populous  city 
any  effect  is  had  upon  competition  and  mo- 
nopoly contemplated  by  the  Constitution. 
On  page  108,  136  Pa.,  page  371,  9  L.  R.  A., 
and  page  400,  20  Atl.,  in  the  Pennsylvania 
case  cited.  Green,  J.,  delivering  the  opinion, 
said:  "It  is  quite  clear  that  the  sense  of 
'competing,'  which  is  the  essential  sense  of 
the  prohibition,  is  not  applicable  to  the 
travel  upon  the  streets  of  cities  and  towns 
over  passenger  railways."  He  further  said: 
**The  travel  over  parallel  streets  is  not  nec- 
essarily a  competing  travel.  Each  street 
has  travel  of  its  own,  which  is  conducted 
upon  its  own  railway."  But  the  argument 
of  the  court  in  that  case  only  tends  to  show 
the  greater  difficulty  in  showing  a  defeating 
or  lessening  of  competition,  to  the  injury  of 
the  public,  by  combining  two  parallel  street- 
car lines,  than  would  be  the  case  between  two 
steam  railroads  engaged  in  competition  for 
traffic  between  distant  points.  The  question 
is,  at  last,  one  of  fact,  and,  in  its  adjudica- 
tion in  any  particular  case,  the  courts  should 
be  governed  by  the  fundamental  principle  as 
to  whether  there  was  such  a  creation  of  a 
monopoly  or  defeating  of  competition  as 
would  result  in  injury  to  the  public. 

5.  It  is  further  insisted  that  the  Trust 
Company  of  Greorgia  has,  under  its  charter, 
no  power  to  purchase  stock  in  other  corpora- 
tions. It  is  claimed  that  it  was  chartered  as 
a  banking  company,  and  that  the  investing 
in  stock  in  railroad  companies  has  nothing 
whatever  to  do  with  the  business  for  which 
it  was  created.  It  is  true  that  this  trust 
company  was  incorporated,  by  an  act  ap- 
proved September  21,  1891,  as  the  Commer- 
cial Travellers*  Savings  Bank.  See  2  Acts 
1890-91,  pp.  310-313.  That  act  was  amend- 
ed so  as  to  change  the  name  and  capital 
stock.  See  Acts  1893,  p.  142.  In  the  orig- 
inal act  are  incorporated,  and  made  a  part 
of  its  charter,  the  provisions  in  §§  6,  7,  8, 
and  11  of  an  act  to  incorporate  the  Ogle- 
thorpe Savings  &  Trust  Company,  approved 
December  18,  1886.  By  reference  to  the  pro- 
visions in  that  act,  it  will  be  seen  that  there 
was  an  unmistakable  delegation  of  power  by 
the  legislature  to  this  Commercial  Travelers' 
Savings  Bank  (now  known  as  the  Trust 
Company  of  Georgia)  to  purchase  stock.  It 
further  appears  from  the  record  that,  while 
it  was  chartered  as  a  banking  company, 
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other  powers  were  given  it»  almost  ad  infini- 
tum, and  that  the  main  business  it  has  been 
following  is  that  of  a  trust  company,  rather 
than  a  regular  banking  yx>mpany.  It  is  in- 
sisted by  counsel  that  there  was  at  oommon 
law  no  power  in  any  corporation  to  purchase 
stock  in  another ;  but  it  is  equally  true  that 
at  common  law  corporations  had  no  power 
to  make  contracts,  or  enter  into  transactions 
that  would  defeat  competition  or  promote 
monopoly.  But  it  has  never  been  questioned 
that,  in  the  absence  of  any  constitutional 
provision  on  the  subject,  the  legislature  can 
confer  such  power  upon  corporations.  The 
truth  is  that  a  corporation,  which  is  a  crea- 
ture of  the  state,  can  exercise  no  power  ex- 
cept what  is  delegated  to  it,  expressly  or  im- 
pliedly, by  its  creator,  the  legislature.  This 
power  of  purchasing  stock  the  Trust  Com- 
pany of  Georgia  has,  under  its  charter,  and 
the  only  limitation  upon  it  is  that  it  cannot 
exercise  it  for  the  purpose  of  creating  a  mo- 
nopoly or  defeating  competition,  to  the  in- 
jury of  the  public. 

6.  The  only  question    remaining    in   this 
case  for  consideration  is  whether  or  not,  un- 
der the  evidence  before  the  judge  below  on 
the  trial  of  this  application  for  temporary 
injunction,  such  wrong,  injury,  or  damage  to 
the  nublic  interests  was  either  contemplated 
or  tnreatened  as  would  justify    a  court  of 
equity  in  granting  the  pra3'ers  of  the  peti- 
tion.    The    interpretation    given    the  word 
"competition"  in  the  case  of  State  v.  Central 
of  Georgia  R,  Co.  (decided  at  this  term)  35 
S.  E.  37,  renders  it  unnecessary  to  enter  into 
a  further  discussion  of  that  subject.     It  ia 
well  enough,  however,  to  bear  in  mind  in  this 
connection  the  vast  difference  between    the 
business   of  street-railway   companies,    con- 
structed generally  simply  for  the  purpose  of 
passenger  travel  from  one  portion  of  a  city 
to  another,   and   steam-railroad  ooropanieg, 
whose    business,  is    the    transportation  of 
freight  and  passengers    for  long    distances, 
and  involving  business  in  extensive  territory. 
The   Atlanta   Railway   &   Power    Company 
.(formerly  known  as  the  Consolidated  Street- 
Rail  way    Company)     owned    and    operated 
about  65  miles  of  street-car  lines.     This  com- 
pany was  formed  in  1891  by  a  consolidatioo 
of  half  a  dozen  street-car  companies,  each  of 
which  operated  independently  a  line  of  small 
mileage, — some  run  by  dummy,  and  some  by 
horse  or  mule  power,  and  none  of  them  hav- 
ing   systems    of    transfers,    or     extending 
through  lines  across  the  city.     The  evidence 
shows  that  in  many   instances    these    lines 
were  parallel   to  each   other,   running  upon 
streets  only  a  block  apart  for  considerable 
distances,  and  at  many  places  crossing  or  in- 
tersecting each  other.    These  systems  were 
in  1891  brought  together  and  consolidated, 
not  only  under  authority  given  by  the  city 
council  of  Atlanta,   but  under    general  and 
special  legislative  enactments  of  the  general 
assembly.    See  Civil  Code,  §  2184.     For  the 
special  act  on  this  subject,  see  Acta  1890-91, 
vol.  1,  p.  279,  where  the  Metropolitan  Street- 
Railroad  Company  was  authorized  to  extend 
and  operate  its  road  in  any  part  of  Dekalb 
and  Cobb  counties,  increase  its  stoc^  to  |1,- 
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000,000,  ftnd   to  sell  its   railroad   property 
and  franchises  to  any  other  company;  also 
to  purchase  property  and  franchises  of  any 
other  ocMnpany,  or  to  unite  with  the  same, 
and  in  sucn  event  to  change  Its  name  to  the 
Consolidated    Street-Railroad    Company   of 
Atlanta.    See  also  special  acts  in  same  vol- 
Dme,  on  pages  283,  340.    After  this  consol- 
idation the  lines  were  electrically  equipped. 
It  does  not  appear  that  there  has  been  any 
opposition  to  this  consolidation  during  the 
«ight  or  nine  years  of  its  operation,  and  the 
record  indicates  that  it  was  of  great  benefit 
to  the  public,  by  the  connection  of  discon- 
nected lines,  and  affording  to  the  public  gen- 
erally much  greater  facilities  for  transporta- 
tion.    The    other    defendant,    the    Atlanta 
Railway   Company,   comprised  a  system  of 
about  16  miles  of  street-car   lines.    It  was 
composed  of  two  companies,  known  as  the 
Atlanta  Street-Railroaid  Company  and  the 
Atlanta    Traction     Company.    These     two 
companies  after  existing  for  several  years, 
hecajne  unsuccessful  in  business,  passed  into 
the  hands  of  a  receiver,  and  were  finally  con- 
solidated by  purchase  and  combination  as  the 
Atlanta  Railway  Company.    This  last-named 
company  has  never  paid  any  dividends  to  its 
fltockholders,  according  to  the  evidence,  and 
had  acquired  from  the  city  franchises  to  en- 
ter territory  into  which  no  street-car  lines 
had  been  built»  but,  for  want  of  means,  was 
unable  to  avail  itself  of  this  privilege.    It  is 
oontended  in  behalf  of  counsel  for  the  Trust 
Company  of  Georgia  that  that  company  real- 
ized that  the  Atlanta  Railway  Company  was 
not  in  a  position  to  complete  the  lines  under 
the  franchises  it  had  acquired,  thus  making 
of  it  a  really  important  system,  and  if  the 
lines  of  that  company  should  then  be  con- 
nected with  those  of  the  Atlanta  Railway  &, 
Power  Company,  and  transfers  issued  to  and 
from  all  the  lines  of  the  entire  system,  there 
would  be  an  increase  in  the  volume  of  busi- 
ness, because  of  increase  in  facilities  to  the 
public,   and  that  the  public  would  even  be 
more  benefited  by  this  arrangement  than  it 
had  been  by  the  consolidation  in  1891.    It 
was  made  patent  that  with  the  disconnected 
lines  a  passenger,  by  paying  the  usual  fare 
of  5  cents,  couid  only  go  in  one  direction,  and 
only  to  a  point  on  the  line  which  he  first 
takes ;  and,  with  the  separate  lines  connect- 
m),  one  could  start  upon  any  line  of  the  sys- 
tem, and  for  the  same  fare,  by  procuring  a 
transfer  to  any  other  line  in  the  system,  he 
rould  reach  at  the  same  expense  any  point 
apon  any  of  the  lines  that  are  controlled  by 
the  entire  system.      It  further  appears  from 
the  evidence  that  a  street-car  company  could 
lot  be  operated,  except  at  a  loss,  unless  there 
xras  considerable  patronage  from  those  resi- 
ient  along  the  route  of  line  it  operated ;  that 
ihort-trip  passengers  left  a  profit  with  the 
company   which  would  pay  tne  expenses  of 
Tansporting  the  one   taking   the  long  trip. 
iVe  thinic  the  evidence  in  this  record  fully 
ustains  the  conclusion,  to  say  the  least  of  it, 
hat    the     consolidation   of  these  two   lines 
ronld  probably  lead  to  granting  the  public 
■enerally  along  their  routes  greater  and  less 
xpensive     facilities    and    conveniences    of 
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transportation.  This  is  certainly  a  most 
important  consideration,  when  a  court  of 
chancery  is  appealed  to,  to  restrain  by  in- 
junction the  accomplishment  of  such  an  end, 
for  the  only  business  of  street-car  companies 
is  the  transportation  of  passengers  who  pat- 
ronize their  lineis.  This  record  indicates 
there  was  on  the  trial  below  testimony  from 
over  100  witnesses  to  the  effect  that  a  com- 
bination of  these  two  systems  as  contem- 
plated would  inure  to  the  general  interests 
of  the  people  interested  in  the  operation  of 
these  roads  as  means  of  transportation. 
After  a  careful  review  of  the  entire  testi- 
mony in  the  case,  which  consumed  about  one 
and  one  half  days  of  our  time  in  its  investiga- 
tion, we  have  reached  the  conclusion  that 
there  is  really  no  serious  confiict  among  the 
witnesses  touching  the  general  effect  upon  the 
public  interest  of  the  transactions  sought  to 
be  enjoined.  The  main  point  of  conflict  seems 
to  us  to  be  limited  to  certain  intersections 
and  terminal  points  of  these  two  railway 
companies.  There  was  quite  a  quantity  of 
evidence  introduced  in  behalf  of  the  state 
showing  competition  at  some  intersections  of 
these  roads  within  the  city,  and  also  at  some 
of  their  terminal  points.  There  was,  on  the 
other  hand,  much  evidence  in  behalf  of  the 
railway  companies  showing  that  whatever 
competition  existed  at  these  points  was  insig- 
niflcant  in  its  nature,  and  amounted  to  noth- 
ing compared  to  the  extent  of  the  business 
transacted  by  the  companies.  There  was 
testimony  in  behalf  of  the  state  to  the  effect 
that,  while  these  two  lines  were  running  ab- 
solutely independent  one  of  the  other, 
schedules  at  some  points  were  so  arranged 
as  to  be  more  convenient  to  the  public ;  and, 
on  the  other  hand,  there  was  testimony  in 
behalf  of  the  railway  companies  to  show  that 
at  other  points  schedules  and  accommoda- 
tions to  the  public  were  increased  since  the 
two  roads  were  acting  more  in  harmony  one 
with  the  other.  In  this  connection  we  will 
allude  to  the  Decatur  lines  of  the  two  roads 
as  being  the  lines  which,  counsel  seem  to  in- 
sist upop,  were  most  strongly  in  competition 
with  one  another.  This  line  of  the  power 
company  runs  from  near  the  center  of  the 
city  of  Decatur,  on  the  north  side  of  the 
stream  railroad.  The  other  line  also  runs 
from  near  the  center  of  the  city,  on  the  south 
side  of  the  steam  railroad.  They  both  termi- 
nate in  the  town  of  Decatur,  at  points  about 
600  or  more  feet  apart.  Under  the  evidence 
there  was  no  competition  whatever,  it  seems, 
between  them  after  leaving  Decatur  along 
their  routes  to  the  city,  their  distance  being 
about  a  mile  or  more  apart ;  and  the  evidence 
shows  that  the  amount  of  business  at  Deca- 
tur, where  there  was  some  competition  for 
passengers  en  route  to  Atlanta,  did  not 
amount  to  more  than  8  per  cent  of  the  entire 
business  of  the  line.  We  will  not  undertake 
to  give  in  this  connection  a  synopsis  of  the 
conflicting  evidence  touching  the  competing 
points  on  these  lines  particularly  at  Grant 
Park,  Oakland,  Ft.  McPherson,  and  some 
points  of  intersection  on  the  streets.  Our 
conclusion  is  that  the  evidence,  fairly  consid- 
ered, is  that  the  competition  at  these  points 
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is  unimportant  and  insignificant  when  com- 
pared to  what  appears  to  be  the  general  in- 
terests of  the  public,  and  to  the  amount  of 
business  done  by  these  companies  along  their 
lines  where  no  manner  of  competition  exists 
at  all.  Street-car  companies,  like  all  other 
transportation  companies,  should  be  oper- 
ated in  such  a  way  as  to  afford  the  greatest 
convenience,  comfort,  and  facilities  for 
traveling  to  the  greatest  number  of 
people  who  live  near  enough  their 
fines  to  want,  and  to  be  able  readily,  to 
use  them  for  transportation.  It  is  utterly 
impracticable  for  the  same  facilities  to  be 
granted  every  one,  so  that  the  people  at 
every  point  would  fare  exactly  alike;  and, 
when  the  question  arises  whether  a  few  shall 
suffer  some  inconsiderable  inconvenience  by 
the  inauguration  of  a  system  which  is  of  ad- 
vantage to  the  general  public,  we  know  of 
no  safer  principle  to  apply  than  the  old 
adage  of  '^the  greatest  good  to  the  greatest 
number/*  In  any  event,  as  we  think  we 
have  shown  both  by  reason  and  authority, 
whenever  the  state  proceeds  in  such  a  matter 
in  its  sovereign  capacity,  in  law  the  founda- 
tion of  its  action  must  be  based  upon  the 
public  good,  and  when  it  fails  to  show  any 
clanger  to  the  public  interests  a  right  of  ac- 
tion of  this  sort  fails. 

The  judge  below,  in  his  decision,  states 
that  the  determination  of  the  matter  before 
him  "rests  upon  the  finding  as  to  the  truth 
of  the  following  questions  of  fact,  viz. :  Does 
the  consolidation  of  these  two  street  rail- 
roads in  question  defeat  competition  at  any 
point  on  any  of  their  lines?  Does  it  tend  to 
defeat  competition  ?  Does  it  lessen  competi- 
tion? If  either  proposition,  under  the  evi- 
dence offered,  is  determined  in  favor  of  the 
petitioner,  then  such  consolidation  will  be 
violative  of  the  organic  law  of  the  state,  and 
will  not  be  permitted."  It  is  true,  this  court 
has  repeatedly  decided,  and  it  is  unquestion- 
ably a  sound  rule  in  such  matters,  that  when 
a  decision  of  the  court  below  granting  an  in- 
terlocutory injunction  is  based  upon  a  con- 
flict of  evidence,  if  there  be  sufficient  testi- 
mony to  sustain  the  judgment  of  the  court 
below,  under  the  law,  its  discretion  in  grant- 
ing or  refusing  an  injunction  will  not  be 
controlled.  The  question  involved  in  this 
case,  as  well  as  in  nearly  all  cases  which  are 
litigated,  depends  upon  the  facts  developed 
by  the  evidence.  But  evidently,  from  the  de- 
cision itself,  we  think  the  judge  below,  in 
reaching  a  conclusion  on  the  case,  has  ap- 
plied to  it  a  wrong  principle  of  law.  His 
conclusion  is  that  if  the  consolidation  of  the 
two  street  railroads  defeats  competition  at 
any  point  on  any  of  their  lines,  or  tends  to 
defeat  such  competition,  or  lessen  it,  the 
courts  will  interfere  to  restrain  and  set  aside 
such  a  combination.  This  thought  in  his 
opinion,  coupled  with  the  character  of  the 
evidence  in  this  record,  which  we  have  only 
in  general  terms  undertaken  to  outline 
above,  we  think  neceflsarily  leads  to  the  con- 
clusion of  misconception  on  the  part  of  the 
judge  below  as  to  the  true  meaning  and  spir- 
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it  of  the  Constitution  and  laws  of  the  state- 
on  this  subject,  as  construed  by  this  court 
in  the  case  of  State  v.  Central  of  Georgia  R. 
Co.  We  therefore  conclude  that  the  judg- 
ment of  the  court  below  granting  the  injunc- 
tion prayed  for  should  be  reversed. 

We  have  said    nothing   in  the   foregoing 
opinion  touching  the  allegations  in  the  plead- 
ings and  the  evidence  in  regard  to  the  Atlan- 
ta Railway   Company   removing   its  tract;* 
from  Richardson  street.     The  judge  below,  in 
his   judgment,   enjoins    the    streetrrailr  )id 
companies  from  talcing  up  any  of  the  traeks 
of  their  respective  lines.     In  the  bill  of  ex- 
ceptions the  plaintiffs  in  error  expressly  "ex- 
cept to  so  much    of  the  order  as    prohibits 
them  from  taking  up  any  part  of  the  tracks 
of  their  respective  lines,  except  the  track  of 
the  Atlanta  Railway  Company  on  Richard- 
son street,  particularly  referred  to  in  the  pe- 
tition."    The  effect  of  not  excepting  to  that 
portion  of  the  order  leaves  that  part  of  the 
court's  order  unaffected  by  this    judgment. 
In  giving  the  reasons  for  his  judgment,  the 
judge  below  says;     "Where  these  lines  are 
in  cities,  and  where  they  hold    their   fran- 
chises from  city  government,  it  is  possible 
for  them  to  be  controlled ;  but  large  parts  of 
the  lines  of  each  of  these  companies  are  lo- 
cated outside  of  cities,  and  are  not  even  lo- 
cated on  public  roads."     We  think,however, 
in  the  consideration  of  this  case,  although 
some  of  the  lines  run  in  the  country  and  in 
an  adjoining  county,  yet  all  of  them  being 
connected  with  the  lines  permeating  the  city 
in  various  directions,  constituting  a  compar- 
atively small  portion  of  a  grand  system  of 
street  railways,  the  effect  of  consolidation 
upon  the  public  generally  should  be  consid- 
ered, including,  not  only  the  interests  of  the 
people  in  the  country, — and,  so  far  as  the 
record  discloses,  they  do  not  seem  to  be  com- 
plaining,— but  also  the  people  interested  ia 
all  portions  of  the  lines.    In  the  latter  part 
of  his  decision  the  judge  states :     "Believing, 
further,  that  the  interests  of  the  two  defend- 
ant   street-railroad    companies,    as    well  as 
those  of  the  public,  may  be  subserved  by  the 
interchange  of  business  between  said  roads, 
and  by  transfer  of  passengers  from  the  lines 
of  one  of  the  roads  to  those  of  the  other,  said 
companies  are  permitted  to  make  any  physi- 
cal connections  with  the  rails  of  each  other, 
and  they  are  further  permitted  to  enter  int*> 
any  traffic  arrangement  which  may  be  neces- 
sary to  enable  each    of  said    companies  to 
grant    transfers  or   interchangeable  ticket* 
over  the  lines  of  the  other.*'    The  evidence  is 
uncontradicted  that  the  purpose  of  the  trans- 
actions among  the  defendant  companies  was 
substantially  to  effect  this  result;    that  the 
trust  company  purchased  the  stock  in  both 
companies,  and  the  bonds  in  one  of  them, 
none  of  which  it  now  holds,  but,  it  seems,  had 
sold  or  hypothecated  them  for  the  purpose 
of  raising  money,  partly  with  the  view  of 
carrying  out  this  scheme,  and  also  -with  the 
view  of  aiding  the  Atlanta   Railway  Com- 
pany in  completing  its   contemplated    Vine* 
through  territory  and  to  points  in  the  city 
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where,  it  seems,  there  are  but  little  or  no 
■treet-car  accommodations.  While  the 
judge  seems  to  recognize  in  this  connection 
the  public  interests,  yet  the  effect  of  his  in- 
junction, it  seems  to  us,  would  be  to  restrain 
the  parties  in  such  a  way  that  they  could  not 


avail  themselves  of  the  means  of  accomplisli- 
ing  the  end  which  he  himself  thinks  desirar 
ble. 

Judgment  reversed. 

All  the  Justices  concur. 
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Alfred  FOWLER,  Admr.  of  Robert  P.  Fow- 
ler, Deceased. 


(. 


.Ind.. 


.) 


1.  Tbe  conductor  of  m  frelarlit  train, 
who  tnlccii  the  engine  and  Koes  for- 
ward a  mile  or  t^vo  from  a  station  by 
order  of  the  road  superintendent,  to  see 
whether  certain  culverts  are  safe,  or  whether 
they  have  been  injured  by  a  recent  heavy 
storm,  Ib  within  the  scope  of  his  efaiployment 
while  riding  on  the  engine  between  two  of 
such  culverts  over  a  trestle,  which  brealcs 
down,  causing  his  death. 

2.  The  breaking  of  a  railroad  trestle 
by  a  flood  and  the  drift  carried  thereby  ren- 
ders the  railroad  company  liable  to  an  em- 
ployee injured  thereby,  on  the  ground  of  neg- 
ligence. If  the  character  of  the  flood  and  drift 
Is  such  as  might  reasonably  be  anticipated. 

S.  The  anestion  vrhether  or  not  a  flood 
which  broke  a  railroad  trestle  was 
such  as   coald  have  been  reasonably  antici- 

,    pated  Is  for  the  jury. 

4.  The  meflrllvence  of  the  conductor  of 
a  freight  train  in  going  forward  with  the  en- 
gine to  examine  culverts  after  a  storm,  under 
the  order  of  the  roadmaster,  Is  a  question 
for  the  Jury. 

(February  28,   1900.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Montgomery  Coun- 
ty in  favor  of  plaintiff  in  an  action  brought 
to  recover  damages  for  the  alleged  negligent 
killing  of  plaintiff's  intestate.    Affirmed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Jolin  6.  WilliamB  and  Thomas 
A  Wliittingrton  for  appellant. 
Messrs.  Crane  A  Anderson  for  appellee. 

Hadley,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Suit  by  appellee  to  recover  damages  for 
wrongfully  causing  the  death  of  Robert  P. 
Powler.  After  formal  averments,  it  is  al- 
leged in  the  complaint  that  "for  twenty-five 
years  prior  to  the  Ist  day  of  March,  1896, 
said  road  was  carried  over  a  stream  in  said 


Note. — For  a  flood  considered  as  an  act  of 
God.  see  also  Blythe  v.  Denver  &  R.  G.  R.  Co. 
(Colo.)  11  li.  R.  A.  615,  and  note;  also  Smith 
V.  Western  Railway  of  Alabama  (Ala.)  11  L.  R. 
A.  619;  Long  v.  Pennsylvania  R.  Co.  (Pa.)  14 
L.  R.  A.  741 ;  Lang  v.  Pennsylvania  R.  Co.  (Pa.) 
20  L.  R.  A.  360;  Llbby  v.  Maine  C.  R.  Co.  (Me.) 
20  L.  R.  A.  812;  and  Wald  v.  Pittsburg,  C.  C. 
k  St.  L.  R.  Co.  (in.)  35  L.  R.  A.  356. 
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Montgomery  county,  known  as  'Walnut 
fork/  on  a  Howe  truss  bridge  of  one  span 
of  about  150  feet  between  the  abutments  on 
the  banks  of  said  stream;  that  the  bottom 
of  said  bridge  was  about  25  feet  above  the 
bed  of  said  stream,  which  at  that  point  con- 
sisted  of  smooth  rock  in  place;  that  said 
stream  flowed  between  well-defined  banks 
about  150  feet  apart,  and  said  road  and  said 
bridge  crossed  said  stream  at  an  Angle  of 
about  30  degrees;  that  said  stream,  at  the 
place  crossed  by  said  bridge,  has  a  great 
fall,  and  for  some  distance  above  said  bridge 
the  current  is  very  rapid,  and  the  stream 
approaches  said  bridge  upon  a  curve  or  bend, 
being  about  300  feet  up  stream  from  the 
bridge;  that  said  stream  nas  always  been  ac- 
customed to  sudden  and  great  floods,  rising 
with  great  rapidity,  and  carrying  great  quan- 
tities of  water  and  driftwood  down  said 
stream  and  under  said  bridge,  frequently  ris- 
ing to  a  height  of  12  or  16  feet  above  the 
ordinary  flow  of  the  water ;  that  frequently, 
during  the  time  prior  to  the  taking  down  of 
said  bridge,  as  hereinafter  alleged,  said 
stream  rose  suddenly  to  a  height  of  12  or 

15  feet  above  the  ordinary  stage,  carrying 
with  it  large  quantities  of  driftwood,  con- 
sisting in  part  of  logs,  stumps,  and  tops  of 
large  trees,  all  of  which  safely  passed 
through  and  under  said  bridge  without  in- 
jury thereto  or  to  said  railroad,  of  all  of 
which  facts  then,  and  at  all  times  thereafter, 
the  defendant  had  full  notice  and  knowledge; 
that  on  the  said  1st  day  of  March,  1896,  the 
defendant  removed  said  bridge,  and  in  the 
place  thereof  carelessly,  negligently,  and  un- 
skilfully constructed  and  placed  on  the 
smooth  surface  of  the  bottom  rock  of  said 
stream  another  bridge,  consisting  of  a  series 
of  bents  constructed  of  pine  timber  about 

16  inches  square,  resting  on  mudsills  placed 
upon  the  smooth  surface  of  said  rock  bottom, 
without  stays  or  anchors  or  other  fastenings 
to  hold  them  in  place,  at  about  an  angle  of 
30  degrees  with  the  thread  of  the  stream, 
and  at  right  angles  with  the  line  of  said 
road;  that  twelve  of  said  bents  were  placed 
parallel  to  each  other,  at  the  angle  and  in 
the  manner  aforesaid,  on  said  rock  bottom, 
12  feet  apart,  and  in  such  position  with  ref- 
erence to  said  stream  that  an  unobstructed 
opening  of  1  to  2  feet  was  left  for  the  pass- 
age of  water  and  driftwood  between  said 
bents;  that  said  bents  acted  as  an  obstruc- 
tion to  the  flow  of  said  stream,  and  caught 
the  driftwood  in  time  of  high  water;  that 
about  6  o'clock  on  the  afternoon  of  July  28, 
1896,  while  said  trestlework  was  standing  as 
aforesaid,  a  heavy  and  severe  rain  fell  in 
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said  county,  along  the  line  of  said  stream, 
above  said  trestlework,  and  said  stream  rose 
suddenly  to  a  height  of  about  10  feet  above 
the  ordinary  stage  of  said  stream,  carrying 
upon  and  against  said  trestlework  large 
quantities  of  drift,  stumps,  and  large  trees, 
which  lodged  against  said  trestlework,  and 
about  12  o'clock  p.  h.  of  said  day  the  force 
of  the  current  of  said  stream,  and  the  back- 
water caused  by  said  trestlework  and  drift, 
forced  said  bents  out  of  position,  and  car- 
ried them  several  feet  down  stream,  and  out 
of  line  with  said  road,  and  so  destroyed  said 
trestle  that  it  was  impossible  for  a  locomo- 
tive engine  or  train  to  cross  the  same  with 
safety;  that  on  said  July  28,  1896,  plaintiff's 
decedent  was  in  the  employ  of  the  defendant 
in  the  capacity  of  a  conductor  of  a  freight 
train,  and  upon  said  day  had  in  charge  a 
freight  train  running  from  Terre  Haute  to 
Logansport;  that  plaintiff's  decedent  arrived 
with  his  train  at  11:30  p.  M.  on  said  day  at 
Grawfordsville  Junction,  a  point  on  said 
Toad  about  I  mile  south  of  said  trestlework, 
and  was  there  informed  by  John  S.  Brothers, 
who  was  then  road  superintendent  of  said 
road,  of  the  severe  rainstorm  above  men- 
tioned, and  of  apprehended  danger  to  said 
road  at  a  culvert  about  halfway  l]«tween  said 
junction  and  said  trestlework,  and  at  an- 
other place  a  mile  or  so  north  of  and  beyond 
said  trestlework ;  that  said  Brothers  was  the 
roadmaster  of  defendant,  having  in  charge 
the  care,  maintenance,  and  inspection  of  the 
line  of  said  road,  and  knew  and  had  knowl- 
edge of  the  condition  of  the  roadbed,  bridges, 
and  trestles,  and  resided  in  Grawfordsville, 
in  said  county,  within  1  mile  of  said  trestle- 
work,  and  upon  the  night  of  said  storm  was 
looking  after  the  line  of  said  road  to  ascer- 
tain the  extent  of  the  injuries  that  might 
have  resulted  from  said  storm;  that  said 
Brothers  was  at  said  junction,  and  informed 
decedent  of  the  apprehended  injuries  to  said 
road  at  the  two  |K>ints  above  mentioned,  and 
no  others,  and,  after  said  Brothers  and  said 
decedent  had  consulted  with  reference  to  said 
matters,  said  locomotive  was  detached  from 
said  train,  and  run  forward,  with  said  Broth- 
ers and  plaintiff's  decedent  and  the  engineer 
and  fireman  and  a  brakeman  thereon,  to  said 
culvert,  where  it  was  stopped,  and  the  road 
inspected  and  found  to  be  uninjured;  that 
thereupon  the  plaintiff's  decedent,  and  said 
engineer,  brakeman,  and  fireman  boarded 
said  engine,  and,  without  any  notice  or 
knowledge  of  the  faulty  construction  and 
eondition  of  said  trestlework,  and  believing 
the  same  to  be  safe,  and  upon  the  order  of 
said  Brothers,  started  forward  to  inspect 
said  place  of  apprehended  danger  north  of 
and  beyond  said  trestlework;  that,  as  said 
locomotive  approached  said  trestlework,  the 
engineer  discovered  that  said  trestle  and 
track  were  out  of  line,  and  before  said  loco- 
motive could  be  stopped,  or  the  persons  there- 
on could  get  off  from  said  locomotive,  it  ran 
upon  said  trestlework,  which  gave  way,  and 
precipitated  said  locomotive  to  the  ground 
48  L.  R.  A. 


below  and  into  said  stream,  whereby  the  de- 
cedent was  caught  between  the  oigine  and 
tender  of  said  locomotive,  and  crushed,  and 
carried  into  the  water  below,  and  drowned 
and  killed," — all  without  fault  of  the  deced- 
ent. Demurrer  to  the  complaint  overruled. 
Answer  in  general  denial.  Verdict  and  judg- 
ment for  plaintiff.  Motion  for  new  trial 
overruled.  Error  assigned  by  appellant  on 
both  adverse  rulings. 

The  point  made  against  the  complaint  is 
that  the  decedent,  at  the  time  he  lost  his 
life,  was,  without  the  direction  or  acquies- 
cence of   his   employer,  acting  without  the 
scope  of   his   employment;  that>  being  the 
conductor  of  a  freight  train,  it  was  no  part 
of  his  duty  to  inspect  the  track;  and  that 
when  he  detached  the  locomotive,  and  went 
forward  on   it   to   inspect  reported  impair- 
ments, he  was  performing  work  which  hd 
was  not  employed  to  perform,  and  in  respect 
of  which  appellant  owed  him  no  duty  to  fur- 
nish him  a  safe  trestle  over  which  to  pass; 
and  he  was  therefore  guilty  of  contributory 
negligence.    We  concede  the  rule  to  be  as 
contended, — ^that  the  master's   duty  to  the 
servant  only  extends  to  Uie  particular  work, 
or  class  of  work,  which  *the  servant  is  em- 
ployed to  perform,  and  that  when  the  serv- 
ant, without  the  command  or  acquiescenee 
of  the  master,  voluntarily  undertakes  haz- 
ardous work  outside  of  his  employment,  he 
puts  himself  beyond  the  protection  of  the 
master's  implied  obligation,  and  if  he  is  in- 
jured he  is  without  remedy.    Braton  v.  By- 
roads, 47  Ind.  435;  Pittsburgh,  C,  d  8i,  L. 
R,  Co.  V.  Adams,  106  Ind.  151,  5  N.  E.  187; 
Jorgenson  v.  Johnson  Chair  Co.  169  III.  429. 
48  N.  £.  822;  Mellor  v.  Merchants'  Mfg.  Co. 
150  Mass.  362,  6  L.  R.  A.  792,  23  N.  E.  100: 
Knox  V.  Pioneer  Coal  Co,  90  Tenn.  546,  IS 
S.  W.  255;  Freeherg  v.  8t.  Paul  PlotcWorkt, 
48  Minn.  99,  109,  50  N.  W.  1026.     But  the 
rule  stated  does  not  have  strict  applicatioB 
in  all  cases.    In  the  presence  of  an  emer- 
gency, when  an  unusual  situation  presents 
itself,  and  the  employee,  having  in  view  the 
general  scope  of  his  duty,  voluntarily  ateps 
outside  the  strict  bounds  of  his  employment, 
he  is  justified  if,  under  the  circumstances  of 
the  case,  common  prudence  fairly  and  rea- 
sonably called  for  the  act.     The  principle  is 
clearly  stated  by  an  eminent  author  in  these 
words :     *'While,  as  a  general  rule,  the  serv- 
ant has  no  claim  for  damages  for  injury  re- 
ceived   while    voluntarily  assuming  to  do 
something  which  the  master  did  not  employ 
him  to  do,  yet,  in  case  of  emergency,  be  may 
of  his  own  volition  step  outside  of  the  line 
of  his  usual  duties,  and  if  this  departure  is 
only  such  as  the  necessities  of  the  case  fairly 
and  reasonably  call  for,  keeping  in  view  the 
character  of  the  work  he  is  required  to  do» 
it  will  not  of  itself  defeat  a  recovery  of  dajo- 
ages  in  case  he  is  injured.    Whether  he  i» 
guilty  of  negligence   is    a   question  for  tte 
jury,  and  his  conduct  must  be  tried  in  tin 
light  of  all  the  surroundings.     Hence  it  vraa 
held  that  an  engineer  who  left  his  engine  fm 
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charge  of  the  fireman,  in  violation  of  the 
rules  of  the  company,  and  stepped  on  the 
main  track,  and  signaled  the  fireman  to  move 
his  train  on  the  side  track,  and  while  thus 
engaged  was  run  over  and  killed  by  a  hand 
car  in  charge  of  section  men,  was  not  so 
without  the  scope  of  his  employment,  or  neg- 
ligent>  but  that  his  representatives  could  re- 
cover from  the  master  damages  for  his 
deat^."  2  Bailey,  Personal  Injuries  relat- 
ing to  Master  and  Servant,  §  3524.  In  the 
case  referred  to  by  the  author  it  is  said: 
"While  it  was  not  the  duty  of  an  engineer  to 
leave  his  engine  for  the  purpose  of  getting 
signals,  still  it  cannot  be  ruled,  as  a  matter 
of  law,  that  the  plaintiff  must  fail  in  this 
suit  because  Barr^  stepped  out  on  the  main 
track  to  get  the  signals,  even  though  it  was 
no  part  of  his  general  duties  thus  to  do." 
Barry  ▼.  Hanmibal  d  8t.  J.  R.  Co,  08  Mo.  62, 
11  S.  W.  308.  In  Selei/  ▼.  Southern  P.  R,  Co, 
6  Utah,  319,  23  Pac.  751,  it  was  held  that  the 
duties  of  a  freight  conductor  are  "somewhat 
general,"  and  that  when  the  conductor,  upon 
failure  of  the  brakeman  to  successfully  make 
a  coupling,  stepped  in,  and,  in  attempting  to 
make  it,  lost  his  life,  he  was  not  so  far  from 
the  scope  of  his  enfployment  as  to  preclude 
a  recovery.  In  Somerset  d  C,  R.  Co,  v.  Oal- 
hraith,  109  Pa.  32,  1  Atl.  371,  it  was  said: 
"Galbraith  was  the  conductor  of  the  train. 
He  was  bound  to  exercise,  in  the  interest  of 
his  employer,  all  due  care  and  caution.  If 
he  knew  of  any  obstruction  on  the  track,  or 
bad  reason  to  expect  any,  it  was  his  clear 
duty  to  guard  against  it.  'The  conductor 
...  is  held  responsible  for  the  safe  trans- 
port of  his  train,  and  that  requires  of  him,* 
in  cases  of  this  kind,  to  use  judgment.' 
.  .  .  He  was  held,  of  course,  to  the  rea- 
sonable observance  of  all  these  rules,  but  he 
bad  a  general  duty  and  discretion  to  exer- 
eise  in  an  emergency."  To  the  same  effect 
see  Bailey,  Personal  Injuries  relating  to 
Master  and  Servant,  §  3400.  See  also 
Thomp.  Neg.  1017;  Sears  v.  Central  R,  d 
Bkg,  Co.  53  Ga.  630. 

As  conductor  of  the  train  it  was  Fowler's 
duty  to  take  it  safely  to  its  destination  on 
Bchedule  time,  or  in  accordance  with  such 
special  orders  as  he  might  receive  from  his 
superiors.  In  the  orderly,  timely,  and  safe 
movement  of  the  train,  he  was  the  respon- 
sible agent,  and,  in  respect  of  controlling  and 
safeguarding  the  train  in  its  progress,  the 
scope  of  his  employment  required  of  him 
Bucii  care  and  caution  as  the  nature  and 
magnitude  of  his  trust  fairly  demanded.  The 
eomplaint  shows  that  he  arrived  at  the  junc- 
tion about  midnight.  He  was  there  informed 
that  there  had  been  a  heavy  rainfall  in  the 
vicinity;  that  two  culverts,  one  V«  mile 
and  the  other  about  2  miles  north  of  the 
junction,  had  probably  been  rendered  unsafe 
to  the  passage  of  his  train.  His  informant 
was  appellant's  roadmaster  in  charge  of  all 
that  particular  part  of  the  road,  and  who 
lived  in  the  neighborhood,  and  but  a  mile 
distant  from  the  fatal  trestle,  and  whose 
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duty  it  was  to  keep  well  informed  of  the 
condition  of  the  rosul,  and  who,  in  describ- 
ing to  Fowler  apprehended  injuries  to  the 
track,  had  made  no  mention  of  the  trestle. 
As  an  employee  alert  to  his  employer's  in- 
terest and  to  the  discharge  of  his  duty  as 
the  responsible  manager  of  the  train,  what 
was  the  deceased  to  do?  To  have  run  the 
train  forward  heedless  of  the  warnings 
would  have  been  positive  negligence.  To 
have  run  the  whole  train  forward  to  the  first 
point  of  apprehended  injury,  with  the  prob- 
able result  of  being  forced  to  return  for  ma- 
terials and  men  to  make  repairs,  would  seem 
unwise  and  a  needless  waste  of  time.  To 
have  remained  impassive  at  the  junction 
with  his  train,  until  the  roadmaster  could 
have  found  his  way  to  the  questionable 
places  and  returned  with  information  that 
it  was  safe  to  proceed,  would  seem  wholly 
inconsistent  with  his  general  duty  to  move 
his  train  safely  and  on  time.  In  any  view 
of  the  case,  it  is  very  clear  that  his  prompt 
detaching  of  the  engine,  and  taking  on  board 
one  of  his  brakemen  and  the  roadmaster, 
probably  as  helpers  if  need  be,  and  proceed- 
ing to  the  reported  danger  points  for  per- 
sonal inspection,  to  see,  with  his  own  eyes, 
the  character  and  extent  of  the  new  peril  to 
be  encountered  by  his  train,  was  not  such  a 
departure  from  the  work  he  was  employed 
to  perform  as  will  warrant  the  court  in  rul- 
ing, as  a  matter  of  law,  that  he  was  thereby 
guilty  of  negligence.  Beyond  all  question, 
the  avermenU  of  the  complaint  are  sufficient 
to  withstand  a  demurrer. 

As  a  reason  for  a  new  trial,  it  is  insisted 
that  the  verdict  is  not  sustained  by  sufficient 
evidence.  It  is  claimed  that  there  is  no  evi- 
dence to  show  either  negligence  on  the  part 
of  appellant  or  freedom  from  contributory 
negligence  on  the  part  of  the  deceased.  The 
negligence  charged  against  appellant  is  in 
constructing  and  maintaining  the  trestle,  in 
failing  and  neglecting  to  maintain  a  proper 
and  suitable  bridge  to  carry  the  railroad  over 
the  stream,  and  in  failing  to  properly  guard 
and  inspect  the  bridge.  The  evidence  tends 
to  prove  that  the  stream  of  Walnut  Fork 
runs  through  a  timbered  district;  that  its 
current  is  rapid,  and  subject  to  sudden  rises, 
and  when  at  flood  carries  a  large  amount 
of  driftwood.  On  three  previous  occasions, 
namely,  1875,  1883,  and  September,  1895,  the 
stream  was  as  high,  and  in  1883  2  feet  high- 
er, than  it  was  on  the  night  of  July  28,  1896, 
when  Robert  P.  Fowler  lost  his  life.  For 
more  than  twenty-five  years  prior  to  1896 
appellant  had  maintained  across  the  stream 
a  Howe  truss  bridge,  having  a  span  of  more 
than  100  feet  of  clear  space  between  the 
abutments,  and  during  the  previous  floods  of 
1875,  1883,  and  1895  the  stream  was  well 
known  to  have  carried  down,  with  its  other 
drift,  large  trees  and  logs,  and  passed  them, 
without  injury,  under  the  railroad  bridge. 
In  January,  1896,  the  appellant  removed  its 
Howe  truss  bridge,  and  replaced  it  with  a 
trestle  bridge.    In  the  new  bridge  there  were 
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ten  bents,  placed  at  right  angles  with  the 
line  of  the  railroad,  and  12^4  feet  apart  from 
center  to  center,  with  11  feet  of  clear  space 
between  them,  the  trestle  posts  standing 
upon  mudsills  resting  on  the  leveled  rock 
stratum  at  the  bottom  of  the  creek.  The 
rock  stratum  dipped  to  the  southwest,  or 
down  stream,  and  the  level  for  the  mudsills 
was,  as  a  rule,  but  not  without  exception, 
produced  by  hewing  down  the  rock  at  the 
upper  end.  There  were  no  anchors  placed  in 
the  mudsills.  The  railroad  crossed  the 
stream  at  an  angle  less  than  a  right  angle, 
and  there  was  evidence  tending  to  prove  that 
the  trestle  bents  were  placed  at  such  an 
angle  to  the  channel  and  current  of  the 
stream  that  a  straight  line  up  and  down  the 
center  of  the  channel  would  show  not  ex- 
ceeding 3  feet  of  clear  space  between  the 
bonts  for  the  passage  of  driftwood.  On  the 
morning  after  the  accident  four  or  five  posts 
of  the  trestle  were  found  broken  and  lodged 
in  a  drift  down  stream,  and  a  large  tree  t£at 
had  never  been  there  before  was  found  rest- 
ing on  the  bank  a  few  hundred  yards  below 
the  bridge.  The  trestle  was  new,  well  con- 
structed for  a  bridge  of  its  kind,  except  as 
may  be  inferred  from  the  failure  to  anchor 
the  mudsills,  in  good  repair,  and  sufficient  to 
carry  four  times  the  weight  of  the  locomo- 
tive that  fell  through  it,  or  four  times  the 
weight  of  the  decedent's  train.  As  the  party 
on  the  engine  approached  the  trestle,  the  en- 
gineer, a  moment  before  the  accident,  but  not 
in  time  to  stop  the  engine,  discovered  that 
the  track  on  the  bridge  was  several  feet  out 
of  line  down  stream.  It  is  argued  that  the 
flood  of  July  28th  was  most  unusual  and  ex- 
traordinary, and  carried  an  unusual  amount 
and  quality  of  drift,  and  that  the  law  does 
not  require  the  appellant  to  provide  against 
such  events^  and  that,  the  bridge  being  suffi- 
cient and  safe  against  usual  floods  and  drifts, 
negligence  cannot  be  imputed  to  it  in  the 
erection  of  the  trestle.  If  the  flood  of  July 
28th  had  been  unprecedented,  there  would  be 
substance  in  this  contention.  If  such  flood 
had  never  occurred  >vithin  the  memory  of 
those  residing  in  the  neighborhood,  prior  to 
the  erection  of  the  trestle,  then  the  appellant 
had  the  right  to  assume  that  it  would  not 
occur  at  all,  and  would  have  been  excused 
in  not  providing  against  it.  But  the  evidence 
tends  to  show  that  in  1875,  1883,  and  in  Sep- 
tember, 1895,  the  stream  had  been  as  high, 
and  the  drift  as  great,  and  in  1883  higher 
and  greater,  than  at  the  time  of  the  accident. 
Of  these  events  appellant  was  bound  to  take 
notice.  It  had  been  in  possession  of  that 
part  of  the  stream  for  twenty-seven  years, 
and  must  be  held  to  know,  concerning  its 
nature  and  characteristics  as  to  floods  and 
drift,  what  it  might  have  known  upon  rea- 
sonable inquiry.  The  master  carpenter  in 
charge  of  that  division  of  appellant's  road, 
and  who  had  been  in  its  employ  for  twenty- 
seven  years,  testified  that  he  had  known  the 
stream  for  twenty-seven  years,  remembered 
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the  floods  of  1875  and  1895,  and  had  fre- 
quently seen  brush,  rails,  and  logs  being  car- 
ried by  its  current,  and  that  he  knew  aa 
much  about  the  stream  as  the  neighbors  when 
the  trestle  was  put  in.  Because  the  flood 
was  unusual  and  extraordinary  will  not  ex- 
cuse the  appellant,  if  the  character  and  his- 
tory of  the  stream  showed  that  such  a  flood 
might  at  some  time  be  reasonably  expected. 
In  constructing  the  trestle,  it  was  required 
to  provide  against  such  dangers  as  could 
have  been  reasonably  foreseen,  and  to  adopt 
such  precautions  as  men  of  ordinary  sagacitv 
and  caution  would  anticipate  and  look  for- 
ward to.  Scagel  v.  Chicago,  M,  d  St.  P.  if. 
Co.  83  Iowa,  380,  388,  49  N.  W.  990;  Bogari 
V.  Dekuicare,  L.  d  W.  R.  Co,  145  N.  Y.  233, 
40  N.  E.  17 ;  Doyle  v.  Chicago,  St.  P.  d  K.  C. 
R.  Co.  77  Iowa,  607,  4  L.  R.  A.  420,  42  K. 
W.  565 ;  Carney  v.  Caraquet  R.  Co.  29  X.  B. 
425.  In  the  last  case  cited  it  is  said  at  page 
431:  "I  have  no  doubt  .  .  .  that,  if 
the  bridge  had  given  way  whilst  a  train  with 
passengers  had  been  crossing  over  it,  the 
railway  company  would  have  been  liable  in 
law  for  all  damage  which  resulted,  and  that 
liability  would  have  arisen  because  the 
bridge  had  been  insecurely  and  insufficiently 
built.  There  was  no  *act  of  God,'  or  rw  nny 
jor  about  it.  The  bridge  yielded  and  ga%'e 
way  when  there  came  more  ice,  a  higher  tide, 
and  a  greater  storm  than  usual,  but  not 
greater  nor  higher  than  a  person  living  in 
that  section  of  the  country  might  reasonably 
expect  would  come."  If,  therefore,  the  flood 
and  character  of  the  drift  that  broke  the 
bridge  on  the  night  of  July  2Sth  might  have 
reasonably 'been  foreseen,  the  railroad  com- 
pany was  required  to  provide  against  it; 
and,  however  substantially  constructed  and 
strong  the  trestle,  we  cannot  say,  as  a  mat- 
ter of  law,  that  the  appellant  was  free  from 
negligence  in  placing  the  bents  athwart  the 
current  of  the  stream,  which  was  known  to 
be  liable  to  sudden  and  great  floods,  and  txi 
carry  a  large  amount  of  heavy  and  dangerous 
drift  to  beat  against  it.  The  question  of 
appellant's  negligence  was  properly  left  to 
the  jury,  as  was  also  the  question  of  the  de 
cedent's  contributory  negligence,  and  the  ver- 
dict is  sufficiently  sustained  by  the  evidence 

The  action  of  the  court  in  refusing  to  give 
to  the  jury  appellant's  request  No.  7  is  com- 
plained of.  It  presents  the  appellant's  the- 
ory that  the  detaching  of  the  engine  by  the 
decedent,  without  the  order  or  acquiescence 
of  appellant,  and  voluntarily  proceeding  on 
the  engine  to  inspect  the  track,  was  such  a 
departure  from  the  duties  of  his  employment 
as  constituted  negligence  per  ae.  The  sara^ 
question  arose  on  the  demurrer  to  the  com- 
plaint, and,  for  reasons  there  given,  we  hoM 
that  the  instruction  was  properly  refused. 
We  find  no  error  in  the  record. 

Judgment  affirmed. 

Rehearing  denied. 
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IOWA  SUPREME  COURT. 


William  mBBS,  Appt., 
t\ 
Board  of  Directors,  etx:..  of  District  TOWN- 
SHIP OF  ADAMS  et  al. 


(. 


Iowa 


.) 


1.  The  rlsltt  of  the  voters  of  a  dlstrlet 
to^'BiBhlp  to  rescind  a  -vote  for  a  tax 
to  bnlld  a  aclkooltaoiiae  In  a  subdlstrlct, 
at  a  regalar  meeting  mibsequent  to  that  at 
which  the  tax  Is  Toted,  ezUts  by  necessary 
Implloation  from  the  power  to  TOte  the  tax, 
when  they  rescind  the  TOte  before  the  tax 
has  been  collected,  leyied,  or  certified  to  the 
board  of  supervisors  for  that  purpose. 

S.  A  vented  rlflrht  to  have  a  tax  for 
balldluip  *  achooIhovBe  levied  and  col- 
lected is  not  acquired,  so  as  to  prevent  re- 
■cission  of  the  vote  for  the  tax,  by  com- 
mencing an  action  to  compel  the  certifica- 
tion of  the  tax  for  levy  and  collection. 

(Given,  J.,  dia$enU.) 

(January  23,  1900.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Mahaska  County 
in    favor    of    defendants    in    a    proceeding 
brought  to  compel  the  certification  of  a  tax 
ioT  the  erection  of  a  schoolhouse.     Affirmed, 
The  facts  are  stated  in  the  opinion. 
Jfr.  J^  C*  Blaneliard,  for  appellant: 
After    the  tax   is  voted,   the  duty  of    the 
board  of  directors  is  clearly  specified  by  the 
statute:     They    shall    make    all    contracts, 
purchases,  payments,  and  sales  necessary  to 
carry  out  any  vote  of  the  district. 

Code  1873,  S  1723;  Austin  v.  Colony  Diet, 
Twp.  51  Iowa,  102,  49  N.  W.  1051. 

And  S  1777  of  Code  1873  (McCIain's  Anno. 
Code,  S  2895)  requires  the  board  at  their 
regular  annual  meeting  in  March  of  each 
year  to  "cause  the  secretary  to  certify  the 
same^  together  with  the  amount  voted  for 
schoolhouse  purposes,  within  five  days  there- 
after, to  the  board  of  supervisors." 

This  statute  is  mandatory;  the  board  has 
no  discretion  in  the  matter. 

When  a  positive  oflScial  duty  is  enjoined  by 
law  upon  any  officer,  and  as  to  the  mode  or 
manner  of  performance  he  has  no  discretion, 
the  only  adequate  remedy,  ordinarily,  is  that 
of  mandamus. 

Tien  jasmin  v.  Malaka  Diat,  Tujp.  50  Iowa, 
648. 

Plaintiff's  rights  had  become  vested  long 
before  the  action  to  rescind  was  taken.  Such 
a  tax  cannot  be  rescinded  after  rights  become 
vested. 

Ibid.;  Cooley,  Const.  Lira.  6th  ed.  443;  2 
Beach,  Modem  Law  of  Contracts,  S  1637, 
note;    Henderson  d  N,  R,  Co.  v.  Dickeraon, 


NoTB. — ^The  above  case  is  believed   to  make 
tlie  first  precedent  on  the  question  of  the  right 
to  reaclnd  a  vote  for  a  tax. 
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17  B.  Mon.  173,  66  Am.  Dec.  148;  Pacifio 
Mail  8.  8.  Co.  v.  Joliffe,  2  Wall.  450,  17  L. 
cd.  805;  Farrington  v.  Tennessee,  95  U.  S. 
679,  24  L.  ed.  558;  6  Am.  &  Eng.  Enc.  Law, 
2d  ed.  p.  956,  and  notes;  Jordan  v.  Wimer, 
45  Iowa.  65. 

We  commenced  this  action  to  secure  the 
rights  which  the  law  gave  us.  We  have  ex- 
pended time  and  money  in  good  faith  in  the 
endeavor  to  compel  the  board  to  do  what  the 
law  said  they  should  do.  Our  rights  under 
such  conditions  are  vested  rights. 

Wilson  V.  Tucker,  105  Iowa,  55,  74  N.  W. 
908;  McDonald  v.  Jackson,  55  Iowa,  37,  7 
N.  W.  408 ;  Brodt  v.  Rokkar,  48  Iowa.  36. 

Messrs.  Boltoa,  M0C07,  A  Boltoa,  and 
J.  C.  Williama,  for  appellees: 

There  was  no  necessity  for  two  school- 
houses  in  this  district.  The  schoolhouse  is 
shown  to  be  in  good  repair  and  large  enough 
to  accommodate  all  the  pupils.  Under  these 
facts  the  tax  is  illegal,  and  should  not  be 
levied,  and  the  board  was  justified  in  refus- 
ing to  instruct  the  clerk  to  certify  the  tax. 

Casey  v.  Nutt  Independent  Dist.  64  low^a, 
059,  21  N.  W.  122;  Seaman  v.  Baughman,  82 
Iowa,  216,  11  L.  R.  A.  354,  47  N.  VV.  1091. 

The  power  that  creates  law  can  certainly 
destroy.  If  the  plaintiffs  in  this  case  had 
no  vested  rights  by  reason  of  the  vote  in  fa- 
vor of  the  tax,  then  they  have  no  legal  right 
to  complain  of  the  rescinding  of  the  tax.  A 
repeal  of  the  law  authorizing  the  vote  takes 
away  the  power  to  levy  the  tax,  even  though 
a  favorable  vote  has  been  already  taken,  but 
the  rate  not  fixed. 

Covington  d  L.  R,  Co.  v.  Kenton  County 
Ct.  12  B.  Mon.  150;  2  Desty,  Taxn,  p.  1122. 

Under  an  act  authorizing  counties  and 
townships  to  aid  in  the  construction  of  rail- 
roads, a  railroad  company  has  not,  and  can- 
not acquire,  any  legal  right  to  or  interest  in 
a  tax  voted,  until  such  tax  has  been  levied 
and  collected  and  a  valid  subscription  made 
on  behalf  of  the  township. 

Jager  v.  Doherty,  61  Ind.  528;  2  Desty, 
Taxn.  p.  1204;  Crawford  County  Comrs.  v. 
Louisville,  N.  A.  d  8t.  L.  Air  Line  R.  Co, 
39  Ind.  192;  Bittinger  v.  Bell,  66  Ind.  453; 
8ankey  v.  Terre  Haute  d  8.  W.  R.  Co.  42  Ind. 
402. 

The  mere  vote  of  the  electors  to  subscribe 
to  the  stock  of  a  railroad  company  is  not  an 
executed  contract,  under  the  protection  of 
the  Federal  Constitution. 

Land  Oran  t  R.  d  Trust  Co.  v.  Davis  Coun- 
ty Comrs.  0  Kan.  256. 

The  act  of  voting  a  tax  is  not  of  itself  a 
levy. 

8chool  Dist.  No.  6  v.  School  Dist.  No.  9,  13 
Neb.  173,  12  N.  W.  921 ;  loica  Railroad  Land 
Co.  v.  Woodbury  County,  39  lowa,  172. 

A  tax,  to  be  valid,  must  be  levied.  A  vote 
of  the  people  alone  does  not  make  it  valid. 

Iowa  Railroad  Land  Co.  v.  Woodbury 
County,  39  Iowa,  172. 


680 


Iowa  Supbbub  Court. 


jAK.r 


Deemer,  J^  delivered  the  opinion  of  the 
court: 

The  district  tbwnahip  of  Adams  is  divided 
into  eight  subdistricts.  In  each  of  these 
there  is  a  schoolhouse.  The  village  of  Lacey, 
a  station  on  the  Illinois  Central  Railroad,  is 
situated  near  the  west  line  of  the  township, 
about  iy2  miles  from  the  schoolhouse  in 
that  subdistrict,  and  has  sixteen  or  seven- 
teen pupils  of  school  age.  At  the  regular 
annual  meeting  of  the  electors  of  the  district 
township  held  March  8,  1897,  it  was  voted 
"that  there  be  levied  a  tax  hj  Adams  town- 
ship to  build  a  schoolhouse  at  Lacey,  not  to 
cost  more  than  seven  hundred  ($7.00)  dol- 
lars." Twenty-one  votes  were  cast  in  favor 
of  the  proposition  and  twelve  against.  This 
proceeding  seems  to  have  been  entirely  reg- 
ular, but  the  board  and  secretary  failed  to 
certify  the  tax  to  the  board  of  supervisors 
for  levy  and  collection,  as  required  by  law. 
On  the  29th  day  of  March,  1897,  plaintiff 
commenced  this  action  to  compel  the  certifi- 
cation of  the  tax  so  voted.  After  the  action 
was  commenced,  and  oi\  the  1st  day  of  March, 
1898,  a  petition  was  presented  to  the  district 
township  board,  signed  by  thirteen  electors 
and  property  owners  of  the  township,  ask- 
ing the  board  to  submit  to  the  voters  of  the 
district- township  at  the  regular  meeting  to 
be  held  March  14,  1898,  a  proposition  to  re- 
scind the  tax  voted  at  the  previous  annual 
meeting  for  the  purpose  of  buildine  the 
schoolhouse  at  or  near  Lacey.  The  board 
ordered  the  submission  of  the  proposition  at 
said  meeting,  and  instructed  the  secretary  to 
insert  the  same  in  the  annual  call  for  the 
election,  which  was  accordingly  done.  At 
said  annual  meeting  in  the  year  1898,  and 
before  the  trial  of  the  case  in  the  court  be- 
low, said  proposition  was  voted  on  by  ballot, 
fifty-six  votes  being  cast,  fifty- three  of  which 
were  for  rescinding  and  three  against. 
While  other  matters  are  presented  in  answer, 
the  only  question  for  us  to  consider  is  the 
effect  of  this  vote  rescinding  the  former  vote 
authorizing  the  tax.  That  it  was  the  duty 
of  the  board  to  certify  the  tax  voted  at  the 
1897  meeting  there  can  be  no  question.  But 
it  did  not  do  so,  and,  before  any  tax  was  in 
fact  certified  or  levied,  the  electors,  at  a  reg- 
ular meeting,  and  by  a  large  majority,  voted 
to  rescind  the  order  voting  the  tax.  What 
effect  is  to  be  given  to  the  order  or  vote  of 
rescission?  Appellant  contends  that,  having 
once  voted  the  tax,  the  electors  have  no  pow- 
er of  rescission.  It  is  fundamental  that 
electors  of  a  district  township  can  only  exer- 
cise such  powers  as  are  conferred  by  statute, 
either  expressly  or  by  reasonable  implication. 
WcLshington  Dist,  Ttop,  v.  Tfcowww,  59  Iowa, 
60,  12  N.  W.  767.  By  section  2749  of  the 
Code  of  1897  they  are  given  power  "to  vote  a 
schoolhouse  tax,  not  exceeding  10  mills  on 
the  dollar  in  any  one  year,  for  the  purchase 
of  grounds,  construction  of  school  houses, 
the  payment  of  debts  contracted  for  the  erec- 
tion of  schoolhouses,"  etc.  Having  the  pow- 
er to  vote  the  tax,  they,  by  necessary  impli- 
cation, have  the  right  to  rescind  that  vote, 
unless  by  so  doing  they  interfere  with  vested 
rights.  Power  to  do  necessarily  implies  the 
48  L.  R.  A. 


power  not  to  do;  so  that»  having  voted  at  one 
regular  annual  meeting  to  vote  a  school- 
house  tax,  they  may,  at  a  subsequent  meet* 
ing,  vote  not  to  levy  a  tax,  unless,  as  we  have 
said,  some  vested  right  has  intervened. 
Whenever  the  electors  meet  in  annual  Bessioa^ 
and  fail  to  vote  a  schoolhouse  tax,  they  vir- 
tually determine  that  no  schoolhouse  tax 
shall  be  levied ;  and  the  mere  fact  that  th^ 
have  previously  voted  to  levy  such  a  tax  is 
not  in  itself  controlling  on  the  question  of 
power. 

But  it  is  said  that,  as  soon  as  the  tax  was 
voted  by  the  electors,  plaintiff  and  others, 
interested  in  securing  the  schoolhouse,  be- 
came possessed  of  a  vested  right,  which  could 
not  be  interfered  with  by  subsequent  vote. 
Let  us  see  what  that  right  is.  As  has  been 
stated,  the  board  and  its  officers  failed  to  cer- 
tify the  tax  to  the  board  of  supervisors  for 
levy  and  collection.  Plaintiff's  right  was  U> 
bring  action  to  compel  them  to  do  so.  Oden- 
dahl  V.  Russell,  86  Iowa,  673,  63  N.  W.  336. 
No  tax  had,  in  fact,  been  levied,  and  none 
had  been  collected.  The  electors  had  simply 
determined  that  a  tax  should  be  levied,  but 
before  anything  had  been  dcHie  thereunder, 
they  decided  to  rescind  their  action.  True, 
plaintiff  had  commenced  his  action  to  com- 
pel the  board  of  directors  to  certify  the  tax, 
but  this  did  not  give  him  a  vested  right. 
Huff  V.  Cook,  44  Iowa,  639.  A  case  must  be 
decided  on  the  facts  as  they  appear  at  the 
time  of  trial.  In  Benjamin  v.  Malaka  Dist. 
Ttop,  50  Iowa,  048,  relied  on  by  appellant, 
the  tax  had  been  levied  and  collected,  and,  as 
said  in  the  opinion,  "by  the  payment  of  the 
taxes  levied  and  collected  for  the  purpose  of 
erecting  the  house,  the  plaintiff's  right  there- 
to became  vested,  and  no  subsequent  action 
of  the  electors  without  his  consent  could 
have  the  effect  of  depriving  him  of  sucb 
right."  The  distinction  between  that  case 
and  this  is  so  apparent  that  we  need  not  saj 
more. 

The  trial  court  was  right  in  dismissing 
plaintiff's  petition,  and  the  judgment  it  af- 
firmed. 

Orai&eer,  Ch.  J.,  not  sitting. 

Given,  J.,  dissenting: 

I  do  not  concur  in  the  conclusion  that  the 
voters  had  power  to  vote,  in  1898,  to  rescind 
the  tax  regularly  voted  in  1897.  Their  pow- 
ers being  expressed  in  the  statute,  all  powers 
not  expressly  or  by  reasonable  implication 
conferred  are  excluded.  The  power  to  re- 
scind is  not  expressly  given,  and,  as  I  view 
it,  may  ,  not  be  reasonably  implied.  The 
power  to  vote  on  a  question  of  a  tax  implies 
the  power  to  vote  against  it,  but  not  to  vote 
to  rescind  it  after  it  has  been  regularly  au- 
thorized. As  well  may  it  be  implied  that 
power  to  vote  for  or  against  a  person  for  as 
office  confers  power  to  rescind  his  election 
regularly  made  by  a  subsequent  vote  of  the 
electors.  The  law  provides  how  the  will  of 
the  voters  shall  be  ascertained,  and,  when 
their  will  is  expressed,  as  provided  by  law, 
nothing  remains  but  to  carry  it  into  effect. 

It  is  said  that  thie  power  to  rescind  exista 
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'^kw  by  BO  doing  th^  interfere  with  Test- 
ed rights."  While  I  do  not  agree  that  the 
power  to  rescind  eziets,  yet,  conceding  that 
it  does  until  some  adverse  right  is  vested, 
how  is  it  in  this  case?  By  the  vote  of  1897 
the  tax  was  regularly  authorized,  and  it  was 
then  the  duty  of  the  defoidants  to  cause 
thst  tax  to  be  certified  for  levy  and  collec- 
tion, and  to  apply  it  to  the  authorised  use; 
but  this  they  wrongfully  and  obstinately  re- 
foM4  to  do.  It  is  beyond  question  that,  as 
matters  stood  on  March  29,  1897,  the  day 
plaintiff  filed  his  petition,  he  was  entitled  to 
sa  order  commanding  the  certification  of 
uid  tax.  It  was  because  he,  in  common 
with  others  alike  interested,  had  become 
Tested  with  the  right  to  have  the  tax  certi- 
fied, collected,  and  applied  as  authorized  by 
the  vote  of  1897.    This  right  was  completely 


vested  long  before  the  attempted  reecissioh^ 
and,  according  to  the  opinion,  barred  a  re- 
fcission.  A  is  regularly  elected  to  an  office, 
and  thereby  has  become  vested  with  the  right 
to  qualify  and  hold  the  office.  Will  it  be- 
pretended  that  no  right  has  become  vested 
until  he  qualifies,  and  therefore  the  voters 
may  rescind  the  election  before  he  qualifies? 
I  am  of  the  opinion  that  no  power  is  given  to- 
rescind  the  vote  by  which  this  tax  was  au- 
thorized ;  that  none  such  should  be  implied ; 
and  that«  if  it  may,  the  right  of  plaintiff  to* 
have  the  tax  certified,  collected,  and  applied 
had  become  a  vested  right.  I  do  not  think 
it  was  intended  to  introduce  such  an  element 
of  uncertainty  into  the  administration  of  the 
affairs  of  school  districts  as  may  follow  un- 
der sanction  of  this  opinion. 
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TOKT  JEFFERSON  IMPROVEMENT 
COMPANY  et  al,  Appta., 

V. 

J.  B.  DUP0Y8TER  et  al. 

( Ky ) 

1.  A  deed  of  a  tract  of  land  by  oae  in 
possession  of    only    a  part  of    It,  at  a 

time  wbeo  third  persons  were  in  possession 
of  the  greater  portion  claiming  nnder  a  su- 
perior title,  is  not  absolutelj  void  under  the 
ehampertj  statute,  but  only  voidable  at  the 
Instance  of  the  parties  in  adverse  possession. 

S.  A  deed  to  one  vrbo  pvreliases  vrlten 
a  portion  of  the  traet  Is  in  adverse 
possession  of  third  persons  cannot  be  at- 
tadced  by  his  vendee  after  the  former  has 
purchased  in  the  outstanding  title,  to  avoid 
taking  the  title  tendered  under  the  contract. 

S.  A  deed  to  one  dnrlnor  bis  natural 
life,  who  Is  to  deed  or  will  the  lands  to  the 
bodily  heirs  of  another,  the  former  having 
the  discretion  of  allotting  the  lands  as  to 
may  see  proper,  confers  a  life  estate  on  the 
first  taker,  with  vested  remainder  to  the 
heirs  of  the  other  person  mentioned,  which 
will  open  to  let  in  afterborn  children ;  and 
the  intei-ests  of  children  dying  before  the  life 
tenant  will  pass  to  their  heirs. 

4.  Ui^on  rescission  of  a  deed  of  real 
estate  because  the  grantors  had,  to  their 
knowledge,  no  title  which  they  could  convey, 
of  which  fact  the  vendee  was  Ignorant,  a  lien 
for  purchase  money  wrongfully  received  by 
the  vendors  may  l>e  decreed  upon  any  portion 
of  the  land  of  which  the  vendors  were  the 
owners. 

(June  15,  1809.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  Ballard  County 
in  favor  of  cross  complainants  in  a  proceed- 
ing to  enforce  specific  performance  of  a  con- 
tract to  purchase  real  estate  which  was  re- 
scinded without  awarding  a  lien  on  the  prop- 
erty for  the  money  already  paid.    Reversed. 


NOTB. — On  the  question  of  the  effect  of  ad- 
verse possession  upon  the  validity  of  a  deed, 
see  also  Beyea  v.  Middleton  (Fia.)  20  L.  R.  A. 
06. 
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The  facts  are  stated  in  the  opinion. 

Mcs8r$,  J.  ^  Hielftols  ft  Sob,  for  appel- 
lants: 

All  sales  or  conveyances,  including  those 
made  under  execution,  of  any  land,  or  of  the 
pretended  right  or  title  to  the  same,  of 
which  any  other  person,  at  the  time  of  such 
sale,  contract,  or  conveyance,  has  adverse 
possession,  shall  be  null  and  void. 

Ky.  Rev.  Stat.  chap.  12,  §  2. 

Void  acts  are  not  good  to  some  purpose. 

Wait,  Fraud.  Conv.  §  412;  Cardwell  v. 
Sprigg,  7  Dana,  36 ;  Chiles  v.  Conley,  0  Dana^ 
385;  Griffith  v.  Dicken,  4  Dana,  663;  Baley 
V.  Deakins,  6  B.  Mon.  161;  Croyjclcy  v. 
Vaughan,  11  Bush,  518:  Oately  v.  Wilder,  1^ 
Ky.  L.  Rep.  621,  14  S.  W.  680. 

The  deed  is  not  only  void  as  to  the  occu- 
pant of  the  land,  but  it  is  void  as  between 
the  parties  to  the  deed. 

Graves  v.  Leathers,  17  B.  Moii.  067. 

The  deed  being  void,  no  estoppel  can  be- 
founded  upon  it. 

Cardwell  v.  Sprigg,  1  B.  Mon.  372;  Ker- 
cheval  v.  Triplett,  1  A,  K.  Marsh.  493. 

A  champertous  deed  is  void,  and  confers 
no  right  of  entry. 

Bentley  v.  Childera,  7  S.  W.  629 ;  Bowlinst 
V.  Roark,  15  Ky.  L.  Rep.  409,  24  S.  W.  4; 
Wait,  Fraud.  Conv.  §  413;  28  Am.  &  Eng. 
Enc.  Law,  p.  475. 

If  a  man  has  acce^)ted  and  holds  a  void 
deed  which  gives  him  no  right  to  enter,  and, 
the  land  being  occupied,  he  cannot  enter ;  and 
he  then  buys  the  same  land  from  the  party 
in  possession,  who  has  the  title  and  posses- 
sion; and  after  this  second  purchase  he  en- 
ters and  takes  possession, — his  entry  and 
holding  will  be  in  right  of  and  under  this 
second  purchase. 

Taylor  v.  Watkins,  4  B.  Mon.  566. 

The  claim  that  all  the  purchases  of  this 
land  made  after  the  deed  of  March  16,  1850, 
were  made  to  quiet  that  title,  has  no  founds* 
tion  in  law  or  fact. 

Bowling  v.  Roark,  15  Ky.  L.  Rep.  400,  2^ 
S.  W.  4. 
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When  Dupoyster  bought  from  the  parties 
who  had  the  title,  and  took  possession,  his 
Allegiance  was  to  that  title,  and  he  was  never* 
under  an  estoppel  as  to  the  deed  of  March 
16,  1859,  nor  on  those  who  hold  under  him. 

Lyjhe  V.  Bank  of  Kentucky,  5  J.  J.  Marsh. 
579. 

Innocent  purchasers  are  protected  in  a 
deed  which  was  not  acknowledged  or  proved 
And  lodged  for  record  as  prescribed  by  law.. 

Dozier  v.  Bamett,  13  Bush,  467;  Patrick 
V.  Marshall,  2  Bibb,  45,  4  Am.  Dec.  670;  Du- 
vail  V.  OuthriCy  3  Bibb,  532;  Hughes  v. 
Fasten,  4  J.  J.  Marsh.  573,  20  Am.  Dec.  230; 
Dickerson  v.  Talbot,  14  B.  Mon.  62 ;  Lyne  v. 
Bank  of  Kentucky,  5  J.  J.  Marsh.  558 ;  Win- 
lock  V.  Hardy,  4  Litt.  273;  Womack  v. 
Hughes,  Litt.  Sel.  Cas.  295. 

A  deed,  though  acknowledged  and  left  in 
the  clerk's  office  for  registration,  is  not  con- 
structive notice  until  the  tax  is  paid  thereon 
(Rev.  Stat.  chap.  24,  §  32)  and  as  to  them 
the  vendee  has  but  an  equitable  title. 

Phillips  V.  Clark,  4  Met.  (Ky.)  348,  83 
Am.  Dec.  471. 

If  the  certificate  is  insufficient,  the  fact 
that  the  deed  was  deposited  for  record  in  due 
time  and  recorded  avails  nothing. 

Miller  v.  Henshaw,  4  Dana,  327. 

The  clerk  fails  to  make  the  certificate  as 
required  by  the  statutes,  in  this:  he  fails  to 
""certify  the  time  when  the  instrument  was 
lodged  in  his  office  for  record."  This  is  a 
fatal  defect. 

Womack  v.  Hughes,  Litt.  Sel.  Cas.  294; 
Lyne  v.  Bank  of  Kentucky,  6  J.  J.  Marsh. 
658 ;  M'Connell  v.  Brown,  Litt.  Sel.  Cas.  464; 
Walker  v.  Walker,  42  111.  311,  89  Am.  Dec. 
445;  Rivard  v.  Walker,  39  111.  413;  Robin- 
son V.  Gould,  26  Iowa,  89. 

The  recording  of  a  deed  is  not  constructive 
notice  of  its  contents,  where  it  is  not  entitled 
to  be  recorded. 

Prentice  v.  Duluth  Storage  d  Forwarding 
€o,  19  U.  S.  App.  100,  58  Fed.  Rep.  438,  7 
C.  C.  A.  293;  Loxcry  v.  Harris,  12  Minn.  256, 
Oil.  166;  Morton,  v.  Hmith,  2  Dill.  316,  Fed. 
Cas.  No.  9,867:  O'Brien  v.  Oaslin,  20  Neb. 
347,  30  N.  W.  274:  Oreenwood  v.  Jenswold, 
69  Iowa.  53,  28  N.  W.  433;  Ely  v.  Wilcox,  20 
Wis.  523,  91  Am.  Dec.  436;  Fisher  v. 
Vaughn,  75  Wis.  609,  44  N.  W.  831. 

No  deed  can  take  effect,  as  having  been  de- 
livered, until  such  act  of  delivery  has  been 
assented  to  by  the  grantee,  and  he  has  done 
something  equivalent  to  an  actual  accept- 
ance. 

2  VVa«hb.  Real  Prop.  p.  581 ;  Com.  v.  Jack- 
son, 10  Bush,  429;  Walker  v.  Walker,  42  111. 
311,  89  Am.  Dec.  445;  Rivard  v.  Walker,  39 
111.  413;  Robinson  v.  Oould,  26  Iowa,  89; 
Ford  V.  Gregory,  10  B.  Mon.  180. 

The  words  "bodily  heirs  of  J.  C.  Dupoy- 
ster,"  used  in  the  deed,  do  not  mean  the  chil- 
dren of  J.  C.  Dupoyster. 

True  V.  Nicholls,  2  Duv.  547;  Johnson  v. 
Johnson,  2  Met.  (Ky.)  331. 

The  grantor  used  the  words  "bodily  heirs" 
in  their  legal  and  technical  sense,  meaning 
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the  lineal  descendants  of  J.  C.  Dupoyster  to 
the  remotest  degree. 

This  is  simply  a  deed  to  B.  S.  Dupoyster 
for  his  life,  and  then  to  the  heirs  of  J.  C.  Du- 
poyster, whoever  they  may  happen  to  be. 

Appellees  must  lose  this  action,  though  it 
may  be  true  that  if  their  father  was  dead, 
and  it  was  thus  ascertained  that  they  wer« 
the  heirs  of  J.  C.  Dupoyster,  they  might  re- 
cover. 

Williamson  v,  WiUiamson,  18  B.  Mon.  363. 

There  have  been  born  to  J.  C.  Dupoy^te^ 
four  children,  two  of  whom  are  dead,  and 
they  died  in  infancy  and  without  issue.  J. 
C.  Dupoyster  is  their  next  of  kin  and  heir  at 
law.  Therefore  he  owned  an  undivided  one- 
half  interest  in  the  land,  which  by  his  deed 
passed  to  appellant,  and  in  which  appellees 
have  no  interest. 

Walters  v.  Crutcher,  15  B.  Mon.  10. 

Dupoyster  represented  the  title  to  the  land 
clear  and  perfect.  It  was  not,  and  he  is 
guilty  of  a  fraud  which  cannot  be  cured. 

Breckinridge  v.  Moore,  3  B.  Mon.  635; 
Bibb  V.  Prather,  Sneed  (Ky.)  136,  2  Am. 
Dec.  711;  Upshaw  v.  Debow,  7  Bush,  442. 

Mr,  Thomas  .P.  Bashaw,  also  for  appel- 
lants : 

If  the  habendum  discovers  a  plain  inten- 
tion to  invest  Ben  S.  Dupoyster  with  a  life 
estate  only,  the  granting  clause,  standing 
alone,  gives  him  the  fee. 

There  is  then  a  clear  repugnancy  between 
the  granting  clause  and  the  habendum, — ^the 
former  giving  him  the  fee,  the  latter  a  life 
estate  only,  with  absolutely  nothing  else 
anywhere  in  the  deed  throwing  the  least  light 
on  the  intention  of  the  grantor. 

The  grantee  will  take  the  fee. 

RatUffe  V.  Marrs,  87  Ky.  26;  3  Washb 
Real  Prop.  439;  13  Am.  k  Kng.  Enc  Law,  p. 
798,  and  note ;  Comwell  v.  Orion,  126  Mo, 
355.  27  S.  W.  536. 

If  Mrs.  Edwards  and  Joe  B.  Dupoyster 
actively  participated  in  the  fraud,  they  are, 
by  way  of  estoppel,  devested  of  their  interest 
in  the  lands  as  against  appellees. 

Heck  V.  Fisher,  78  Ky.  643;  HoUoicny  v. 
Louisville  R.  Co.  92  Ky.  244,  17  S.  W.  572; 
Bull  V.  Sevier,  88  Ky.  515,  11  S.  W.  506. 

Mr.  D.  O.  Park,  for  appellees: 

By  the  terms  of  the  deed,  Ben  S.  Dupoy- 
ster took  a  life  estate,  with  contingent  re- 
mainder to  the  bodily  heirs  of  J,  C.  Dupoy- 
ster, as  a  class,  with  power  of  allotment 
among  them  by  the  life  tenant  by  deed  or 
will. 

Williamson  v.  Williamson,  18  B.  Mon. 
365;  Thompson  V.  Vance,  1  Met.  (Ky.)  670; 
Howell  V.  Ackerman,  89  Ky.  22,  11  S,  W. 
819 ;  Lexois  v.  Citizens*  Nat.  Bank,  95  Ky.  79, 
23  S.  W.  667 ;  Turman  v.  White,  14  B.  Mon. 
570. 

The  language  of  the  deed :  "Then  to  said 
heirs  of  said  J.  C.  Dupoyster,  and  second 
party  has  the  discretion  of  allotting  said 
lands  between  said  heirs  as  he  may  see 
proper," — precludes  the  vesting  of  the  land 
until  the  death  of  Ben  S.  Dupoystei; 
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Turman  ▼.  White,  14  B.  Mon.  570;  Howell 
T.  Ackerman,  89  Ky.  22,  11  S.  W.  819;  Wil- 
liamson y.  Williamsony  18  B.  Mon.  373; 
Lctoia  ▼.  Citizens*  Nat.  Bank,  95  Ky.  83,  23 
&  W.  667. 

The  power  created  in  the  life  tenant  was 
not  general,  but  special,  and  could  not  be  ex- 
ercised in  favor  of  any  other  than  the  class 
named. 

The  appellants  are  in  no  attitude  to  rely 
-on  either  the  statutes  of  champerty  or  lim- 
itation. Having  purchased  from  and  come 
into  possession  through  the  life  tenant,  Ben 
S.  Dupoyster,  they  can  no  more  deny  the  va- 
lidity of  his  title,  or  allege  his  possession  to 
be  adverse  to  appellees  as  remaindermen, 
than  Ben  8.  Dupoyster  himself  could  have 
denied  such  title  or  alleged  that  his  posses- 
sion was  adverse  as  against  them. 

The  possession  should  be  held  according  to 
the  title  by  which  it  was  acquired. 

Kirk  V.  Nichols,  2  J.  J.  Marsh.  470. 

No  cause  of  action  accrued  to  the  appellees 
until  the  death  of  the  life  tenant,  and  of 
course  their  cause  of  action  for  the  land  is 
not  barred  by  any  statute  of  limitation. 

Butler  V.  McMillan,  88  Ky.  420,  11  S.  W. 
362;  Board  v.  Board,  L.  R.  9  Q.  B.  48. 

The  champerty  statute  is  not  available  to 
the  appellants.  Neither  the  life  tenant  nor 
faia  alienee  can  dispute  the  title  of  the  rever- 
sioner. 

Kirk  V.  Nichols,  2  J.  J.  Marsh.  470 ;  2  Her- 
man, Estoppel  &  Res  Adjudicata,  S  892,  p. 
1014;  Boaid  V.  Board,  L.  R.  9  Q.  B.  48; 
Bigelow,  Estoppel,  5th  ed.  555;  Newell, 
Ejectment,  p.  602,  §16. 

Though  the  deed  would  be  void  as  to  the 
person  holding  adversely  at  the  time  it  was 
made,  and  those  claiming  under  him  between 
the  parties  and  as  to  the  rest  of  the  world  it 
would  be  effectual  and  valid. 

Martindale,  Conv.  2d  ed.  (I  24;  Luen  v. 
Wilson,  85  Ky.  503.  3  S.  W.  911. 

Mr,  IXT.  G.  BuUitt  also  for  appellees. 

HaselrieSt  Ch.  J.,  delivered  the  opinion 
of  the  court: 

Tt  is  the  contention  of  appellees  that, 
claiming  under  paper  title  from  one  Langdon 
and  others,  Thomas  Dupoyster  and  his  son 
Joe  C.  settled  in  1848  upon  the  tract  of  land 
in  controversy,  containing  some  3,600  acres, 
in  Ballard  and  Carlisle  counties;  that  they 
occupied  a  small  portion  of  the  land  that  was 
cleared,  made  some  little  improvements,  cut 
timber,  and  cleared  a  few  more  acres  of  land, 
and  asserted  their  ownership  to  the  entire 
tract.  Appellees  further  contend  that  on 
March  18,  1859,  Thomas  Dupoyster,  who  had 
three  children  living  at  that  time  (Joe  C., 
Ben  S.,  and  Thomas  Dupoyster),  by  deed 
duly  signed,  acknowledged,  and  recorded  in 
the  proper  office,  conveyed  this  land  to  his 
son  Ben  S.  for  life,  and  then  to  the  children 
of  Joe  C.  Dupoyster,  under  conditions  to  be 
considered  presently.  In  September,  1890, 
Joe  C.  Dupoyster,  his  wife,  and  the  brother 
Ben  S.  Dupoyster,  claiming  to  own  this  land, 
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conveyed  the  same  to  appellant,  the  Ft.  Jef- 
ferson Improvement  Company,  for  the  con- 
sideration of  $50,000,  part  to  be  paid  in 
stock,  $10,000  to  be  paid  in  cash  when  deed 
was  made,  and  $25,000  six  months  thereaft- 
er. The  company  had  paid  something  over 
$8,000  on  the  trade,  when  Joe  C.  Dupoyster, 
in  his  own  right  and  as  the  administrator  of 
his  brother  Ben  S.,  who  had  died  in  March, 
1891,  filed  in  the  Ballard  circuit  court,  De- 
cember, 1891,  the  present  action  to  recover  of 
the  appellant  company  the  balance  of  the 
purchase  money.  To  this  action,  Harkless, 
Trimble,  and  others,  claiming  liens  on  the 
land,  were  made  parties ;  but  there  is  no  ap- 
peal from  any  judgment  on  their  behalf,  and 
it  is  not  necessary  to  discuss  their  interests. 
To  this  action  the  Ft.  Jefferson  Improvement 
Company  set  up  several  defenses,  but  we  will 
discuss  the  only  material  one,  in  which  they 
charged  fraud  upon  the  part  of  their  ven- 
dors in  making  the  sale.  It  is  charged  that 
liens  of  Harkless  and  others  were  on  the 
lands  when  sold,  and  that  since  the  purchase 
the  company  had  discovered  that  Joe  C.  had 
theretofore  sold  a  large  portion  of  the  land 
to  one  McCombs,  all  of  which  Joe  C.  Dupoy- 
ster had  fraudulently  concealed  from  the 
company,  representing  that  the  latter  was 
getting  a  clear  title.  The  company  therefor* 
asked  for  a  rescission  of  the  contract  of  sale, 
and  for  a  lien  on  the  land  to  secure  to  it  the 
money  already  paid.  An  amended  answer 
of  the  company  charged  that  in  November, 
1883,  Ben  S.  Dupoyster  had  conveyed  the  en 
tire  tract  to  Joe  B.,  son  of  Joe  C.  Dupoyster, 
and  assigned  this  as  additional  ground  for 
rescission.  It  appears  that  this  deed  of  1883 
conveys  about  1.000  acres  of  the  3,600  acree 
in  controversy,  and  that,  though  it  was  of 
record,  it  was  not  indexed. 

In  1893  Joe  B.  Dupoyster,  infant,  and 
Dalva  D.  Edwards,  the  only  living  children 
of  Joe  C.  Dupoyster,  came  into  this  suit  by 
cross  action,  and  set  up  the  deed  of  March 
16,  1859.  from  old  man  Thomas  Dupoyster 
to  his  son  Ben  S.,  alleging  that  by  the  terms 
of  the  deed  a  life  estate  in  the  land  in  con- 
troversy was  given  to  Ben  S.  Dupoyster,  and 
at  liis  death  the  remainder  vested  in  the  then 
living  children  of  Joe  C.  Dupoyster;  that 
they  were  the  only  living  children  of  Joe  C. 
Dupoyster  at  the  time  of  the  death  of  Ben 
Dupoyster;  and  they  prayed  for  judgment 
awarding  them  the  complete  title  and  pos- 
session of  the  whole  tract  of  land  in  contro- 
versy. The  company  made  defense  to  this 
cross  action,  denying  that  Thomas  Dupoy- 
ster executed  the  deed  of  1859  to  Ben  Dupoy- 
ster, and  alleging  that  the  latter  never  ac- 
cepted it;  denied  that  the  deed  was  ever  ac- 
knowledged or  recorded  until  1893,  while 
this  suit  was  pending.  Indeed,  they  at- 
tacked the  deed  and  certificate  as  a  forgery, 
and  assailed  it  as  not  genuine  in  many  other 
respects.  After  a  great  volume  of  proof  was 
taken  on  the  issues  joined,  the  court  made 
an  order  rescinding  the  contract  of  sale,  and 
awarding  judgment  to  the  company  against 
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Joe  C.  Dupoyster  in  bis  own  rights  and 
against  him  as  administrator  of  Ben  S.  Du- 
poyster,  for  the  sum  of  about  $10,000,  pur- 
chase money  the  company  had  paid,  but  de- 
clined to  adjudge  the  company  a  lien  on  the 
land  in  controversy  to  secure  payment  of 
judgment.  The  court  further  adjudged  the 
whole  tract  of  land  to  Joe  B.  Dupoyster  and 
Dalva  D.  Edwards,  as  prated  lor  in  their 
cross  action,  and  from  this  judgment  the  Ft 
Jefferson  Improvement  Company  has  ap- 
pealed. 

The  first  and  most  important  question  that 
presents  itself  to  us  for  decision  is  as  to  the 
genuineness  of  the  deed  of  March  16,  1859. 
The  old  gentleman  Thomas  Dupovster,  at  the 
time  of  the  alleged  execution  of  t^is  deed  had 
three  sons ;  and  we  cannot  discern  what  rea- 
sonable motive  he  could  have  had  in  deeding 
all  this  land  to  one  child  for  life,  with  re- 
mainder to  the  unborn  children  of  one  of  his 
other  SODS,  making  no  psovision  for  two  of 
his  children.  This  alleged  original  deed  is 
before  us  for  examination.  The  writing  in 
the  body  of  the  deed  is  singularly  similar  to 
the  certificate  written  on  the  back  of  the 
deed.  Joe  C.  Dupoyster  admits  that  he 
wrote  the  body  of  the  deed,  but  it  is  claimed 
that  the  clerk,  J.  Corbett,  wrote  the  certifi- 
cate. Comparing  the  body  of  the  deed  of 
March  16,  1850,  with  the  Lauderdale  deeds, 
we  are  not  entirely  satisfied  that  the  same 
person  wrote  them.  At  least,  it  hardly  seems 
possible  that  they  could  have  been  written 
by  the  same  man  at  the  time  they  are  dated, 
and  they  are  dated  only  a  little  over  a  year 
apart.  Joe  C.  Dupoyster  says  that  he  wrote 
them  all.  If  this  is  true,  the  evidence  of 
Chowning  and  Asthorpe  would  lead  us  to  be- 
lieve that  the  deed  dated  1859  was  written 
many  years  after  the  deeds  to  Lauderdale. 
These  witnesses  say  this  1859  deed  is  written 
in  a  more  mature  hand.  Indeed,  the  testi- 
mony of  Asthorpe,  Ort,  L.  W.  Corbett,  Keith, 
Chowning,  and  an  examination  of  the  several 
original  admittedly  genuine  handwritings  of 
Corbett,  and  the  fact  that  the  alleged  deed 
was  recorded,  if  at  all,  out  of  its  regular 
place,  conduce  strongly  to  support  the  con- 
tention that  the  deed  of  1859  is  not  genuine. 
Yet  to  dispel  this  conclusion  there  is  the  tes- 
timony of  Hogancamp,  Powell,  Overly,  Sto- 
vall,  Shelton,  Thomas,  Sprouse,  and  others, 
tending  strongly  to  establish  its  genuineness. 
Judge  White  testifies  that  he  saw  of  record 
a  deed  from  Thomas  Dupoyster  to  his  son 
Ben  S.,  but  does  not  remember  the  contents. 
Mr.  Bugg  does  not  remember  that  the  deed 
filed  here  is  the  original  deed,  but  a  long 
time  prior  to  this  suit  Joe  C.  Dupoyster 
stated  to  him  that  Thomas  Dupoyster  had 
deeded  the  land  to  his  son  Ben,  and  offered 
it  to  Bugg  for  examination;  but  the  latter 
failed  to  examine  same,  and  cannot  testify 
that  the  deed  filed  here  is  the  original  deed. 
The  deed  of  Ben  S.  to  his  nephew  Joe  B.,  of 
1883,  refers  to  the  fact  that  Thomas  Dupoy- 
ster had  deeded  these  lands  to  his  son  Ben. 
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The  county  records,  having  been  destroyed  by 
fire,  cannot  give  Us  any  light  on  the  subject. 
Taking  the  evidence  as  a  whole,  and  lending 
some  weight  to  the  finding  of  the  chancellor 
below,  we  conclude  that  the  deed  filed  here 
is  the  original  and  genuine  deed  of  Thoms» 
Dupoyster  to  his  son  Ben. 

It  is  insisted  by  counsel  for  appellant  that, 
even  if  this  deed  of  1869  is  genuine,  it  must 
be  declared  void  under  the  champerty  stat- 
ute. This  question  is  thoroughly  and  ably 
discussed  by  counsel,  and  we  have  given  it 
much  consideration.  It  may  well  be  conced- 
ed, as  contended  by  counsel,  that  there  was 
a  superior  title  to  that  of  the  Langdons  and 
others,  and  that  at  the  time  Thomas  Dupoy- 
ster settled  upon  a  portion  of  the  land  la 
controversy  there  were  several  parties  in  ac- 
tual possession  of  the  greater  portion  of  this 
land,  claiming  it  under  the  superior  title. 
We  think  the  evidence  clearly  establishes  the 
fact  that  these  parties  were  holding  a  great 
portion  of  this  land  under  the  superior  title 
adversely  to  Thomas  Dupoyster  at  the  time 
he  made  the  deed  of  March  16,  1859,  to  hii 
son  Ben.  Taking  this  view  of  the  case,  coun- 
sel contends  that  the  deed  is  therefore  abso- 
lutely void,  as  being  within  the  champerty 
statute,  and  respectable  authority  is  cited 
sustaining  counsel's  position;  but,  oonstra- 
ing  the  statute  as  a  wnole,  and  in  view  of  the 
decision  of  this  court  in  the  case  of  Luen  v. 
WiUon,  85  Ky.  503,  3  S.  W.  911,  we  are  of 
opinion  that  the  deed  is  not  void,  but  only 
voidable  at  the  instance  of  the  parties  in  ad- 
verse possession.  The  evidence  clearly 
shows  that  Ben  S.  Dupoyster  and  his  brother 
Joe,  claiming  under  this  deed  of  1859,  pur- 
chased all  these  adverse  claims  for  Ben,  and 
took  the  actual  possession  of  the  whole  tract, 
and  were  so  holding  it  under  this  deed  at  the 
time  it  was  sold  to  the  appellants.  If  A 
should  sell  to  B  lands  at  the  time  in  the  ad- 
verse possession  of  others,  and  B  claiming 
under  his  deed,  should  purchase  in  the  ad- 
verse titles,  and  would  thereafter  sell  it  to  C, 
we  do  not  understand  upon  what  grounds  C 
could  complain  of  his  title,  so  as  to  have  the 
deed  from  A  to  B  declared  void.  A  different 
rule  would  apply  if  the  parties  in  adverse 
possession  were  complaining.  And  so,  in 
this  case,  as  Ben  Dupoyster  had  acquired  the 
fee  to  this  land  under  the  deed  of  1859,  we 
do  not  think  that  appellants  can  be  heard 
to  complain,  the  outstanding  titles  having 
been  theretofore  bought  in  by  Ben. 

Having  held  this  deed  of  i859  to  be  gen- 
uine, and  not  void  as  within  the  champerty 
statutes,  we  now  find  it  necessary  to  construe 
this  writing,  in  order  to  determine  who  are 
the  owners  of  the  land  in  controversy.  The 
deed  reads  as  follows: 

"This  indenture,  made  and  entered  into  by 
and  between  Thos.  Dupoyster,  party  of  the 
first  part,  and  Ben  S.  Dupoyster,  party  of 
the  second  part,  all  of  Ballard  county,  Ken- 
tucky, this,  the  16th  day  of  March,  1859,  to 
wit,  said  party  of  the  first  part,  for  the  fol- 
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lowing  oonBideration,  to  wit»  that  said  sec- 
ond party  has  certain  lands  in  Mississippi 
county.  Mo.,  which  the  second  party  is  to 
<x)DTey  to  the  first  party,  or  such  parties  as 
the  first  party  may  direct  to  be  conveyed  to, 
And  also  one  dollar  in  hand  paid  by  second 
party  to  first  party,  the  receipt  whereof  is 
hereby  adcnowledged,  said  first  party  does 
bargain,  sell,  and  convey  unto  second  party 
the  following  described  lands,  to  wit :     All 
of  section  three,  township  five,  range  four 
west,  not  in  Mississippi  river;  also,  all  of 
section  ten  in  same  township  and  range,  not 
in  said  river;  also,  all  of  section  two  and 
section  one  in  same    township    and  range; 
also,  all  of  sections  eleven  and  twelve  in  same 
township  and  range,  not  covered  by  the  Wm. 
Clark  and  Walter  Scott  surveys ;  also,  all  of 
section  seven  and  the  south  half  of  section 
six  in  township  five,  range  three  west;  also, 
the  south  half  of  section  thirty-four  and  the 
southwest    quarter    of    section    thirty-five, 
township  six,  range  four  west.    All  of  said 
lands  are  on  the  waters  of  May  field  creek,  on 
the  Mississippi  river,  in  Ballard  county,  of 
Kentucky.     It  is  expressly  agreed  and  un- 
•derstood  that  said  second  party  is  to  deed  or 
will  said  lands  to  the  bodily  heirs  of  J.  C. 
Dupoyster, — in  other    words,  the   title  and 
posseasion  of  said  lands  is  only  invested  in 
said  second  party  during  his  natural  life- 
time, then  to  said  heirs  of  J.  C.  Dupoyster; 
and  second  party  has  the  discretion  of  allot- 
ting said  lands  between  said  heirs  as  he  may 
see  proper ;  said  second  party  to  have  and  to 
hold  said  lands  during  nis  natural  lifetime, 
and  said  heirs,  and  their  heirs  and  assigns, 
together  with  all  the  appurtenances  thereun- 
to belonging,  forever,  with  covenant  of  gen- 
eral warranty." 

The  lower  court  construed    this    deed  to 
mean  that  Ben  S.  Dupoyster  took  a  life  es- 
ia.te'.  with  a  contingent  remainder  to  the  bod- 
ily heirs  of  J.  C*  Dupoyster,  with  power  of 
appointment  in  the  life  tenant.    We  think  it 
^uite   plain  that  the  grantor  intended  that 
Ben  Dupoyster  should  take  only  a  life  estate 
in  the  land  conveyed.     We  are  also  of  opin- 
ion that  the  word  "heirs"  and  "bodily  heirs," 
%$  used  in  this  deed,  mean,  "children,"  and 
the  lower  court  properly  so  held;  but  we  are 
of  opinion  that  the  court  erred  in  deciding 
that  the  intention  of  the  grantor  was  to  in- 
vest the  children  of  J.  C.  Dupoyster  with  a 
mere  contingent  remainder.    The  intention, 
we  think,  was  to  vest  a  life  estate  in  Ben, 
vrith  remainder  to  the  children  of  Joe  C;  his 
tir<» thorn  taking  the  entire  remainder,  which, 
however,  opened  up  to  let  in  the  afterborn 
children.     No  power  of  appointment  proper 
is   created  by  this  deed  in  the  life  tenant 
At  any  rate,  the  power  was  an  expressly  lim- 
ited one,  and  was  directed  to  be  exercised  for 
the  benefit  of  the  bodily  heirs  of  Joe  C. ;  and, 
to  make  the  meaning   plainer,  the   grantor 
idds :         "In  other  words,  the  title  and  pos- 
lession  of  said  lands  is  only  vested  in  said  I 
teoond     party    during   his  natural  lifetime, 
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then  to  the  heirs  of  J.  G.  Dupoyster."  Then 
follows  a  provision  merely  giving  to  Ben  the 
"discretion"  of  allotting,  of  dividing  out  or 
partitioning,  "as  he  may  see  proper,"  these 
lands  among  the  children  of  Joe  C.  The  lan- 
guage used  does  not  suggest  an  unequal  al- 
lotment or  partition,  nor  create  the  power 
of  cutting  off  or  lessening  the  right  or  inter- 
est of  any  one  of  these  heirs  or  children.  We 
must  suppose  the  allotment  or  division  was 
intended  to  be  an  equal  one,  but  that  the  dis- 
cretion was  vested  in  Ben  to  designate  the 
location  of  each  child's  interest  or  share. 
And  this  designation  or  allotment  he  might 
make  by  will  or  deed.  It  follows  that  the 
children  of  J.  C,  as  they  were  born,  took 
vested  remainders.  It  appears  from  the  rec- 
ord that  during  the  married  life  of  J.  C.  Du- 
poyster there  have  been  born  to  him  four 
children,  two  of  whom  are  dead.  Hence,  un- 
der our  construction  of  this  deed,  the  interest 
of  the  dead  children  passed  by  the  law  of 
descent  to  their  lawful  heir  or  heirs.  If  it 
should  appear  that  the  child  of  Joe  B.  Du- 
poyster has  received  by  the  deed  of  1883  more 
than  his  proportion  of  the  land  in  contro- 
versy, as  fixed  under  our  construction  of  Uie 
de^  of  1850,  then  that  deed  should  be  held 
void  to  that  extent. 

At  the  time  of  the  conveyance  of  the  land 
in  controversy  by  J.  C.  Dupoyster  and  Ben  S. 
Dupoyster  to  the  appellant  company,  it  is 
quite  certain  that  the  Dupoysters  knew  of 
the  existence  of  this  deed  of  1859,  and  knew 
that  they  could  not  convey  to  the  company 
the  fee-simple  title, — all  of  which,  from  the 
evidence,  was  unknown  to  the  company. 
This  fact,  in  connection  with  other  evidence 
here  tending  to  show  fraud  and  misrepresen- 
tation upon  the  part  of  the  Dupoysters,  jus- 
tified the  lower  court  in  ordering  a  rescission 
of  the  contract.  On  whatever  of  the  land  J. 
C.  may  be  the  owner  of  by  inheritance  from 
his  dead  children  there  will  be  a  lien  in  favor 
of  appellant  for  the  purchase  money  wrong- 
fully received  by  him. 

A  brief  has  been  filed  on  behalf  of  the 
Langdon  heirs,  but  there  are  no  pleadings 
filed  or  issues  made  in  this  action  from  which 
we  can  intelligently  discuss  their  interests, 
if  any. 

The  judgment  is  reversed,  and  cause  re- 
manded for  proceedings  consistent  herewith. 

Motions  for  various  modifications  of  the 
decree  having  been  filed,  Haxelrlee,  Oh.  J., 
on  March  17,  1900,  handed  down  the  follow- 
ing response: 

We  think  the  writ  of  possession  rightfully 
issued,  and  the  motion  to  quash  the  same  was 
properly  overruled.  The  motion  for  receiver 
here  and  the  petition  for  rehearing  and  mod- 
ification are  overruled.  The  question  of 
what  estate  was  inherited  by  J.  C.  Dupoy- 
ster, and  all  questions  pertaining  thereto, 
and  of  rent  and  other  matters  not  specially 
passed  on,  are  not  decided. 
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William  A.  MoKEE 

MarcuB  L.  TOURTELLOTTE. 
(167  Mass.  69.) 

1.  Tlte  mere  fact  titmt  In  mn  employ- 
ee's Jvdarment  an  act  required  by  the  em- 
ployer Is  unsafe  does  not,  as  matter  of  law, 
render  him  guilty  of  negligence  in  perform- 
ing it,  If  the  employer  assures  him  that 
there  is  no  danger. 

2.  A  party  fearlnor  that  an  tnstrnctlon 
^wlll  be  taken  by  the  jury  in  a  broader 
sense  than  he  deems  consistent  with  the  law 
must  call  the  court's  attention  to  the  lan- 
guage, to  render  it  subject  to  review. 

8.  That  an  employee  la  told  by  a  tblrd 
pervon  that  the  work  is  not  safe  will  not 
prevent  his  recovery  for  an  injury,  if  he  be- 
lieves his  employer's  assurance  that  it  Is  safe. 

(October  23,  1896.) 

EXCEPTIONS  by  defendant  to  rulings  of 
the  Superior  Court  for  Hampden  Coun- 
ty made  during  the  trial  of  an  action  brought 


to  recover  damages  for  alleged  negligence  re- 
sulting in  injury  to  plaintiff,  which  resulUd 
in  a  verdict  in  plaintiff's  favor.     Overruled. 

The  facts  are  stated  in  the  opinion. 

Mr.  C.  li.  lions  for  defendant. 

Mr,  W.  H.  MoClintoek  for  plaintiff. 

Holniea,  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  action  for  injuries  suffered  ia 
consequence  of  the  caving  in  of  a  ditch  bank 
while  the  plaintiff  was  at  work  connecting 
water  pipes  in  the  ditch.  The  defendant  doe» 
not  deny  that  he  knew  of  the  danger,  but,  on 
the  contrary,  says  that  it  was  obvious,  and 
that  he  and  others  warned  the  plaintiff  of  iU 
and  that  he  told  him  not  to  work  there.  Th» 
plaintiff's  evidence  is  that  he  was  working 
there  by  the  implied  command  of  the  defend- 
ant, and  that  the  defendant  declared  the 
ditch  to  be  all  right.  Seemingly,  the  plain- 
tiff knew  that  the  bank  overhung  a  couple  of 
feet. 

The  defendant  asked  for  a  ruling  that  it 
was  no  part  of  the  plaintiff's  duty  to  follow 
instructions  of  the  defendant  to  work  in  t 


Note. — Effect  of  an  assurance  of  safety  given 
hy  the  master  or  a  ooservant. 

1.  Oeneral  rule. 

II.  Illustrative  cases. 

III.  Rationale  of  rule. 

IV.  When  an  assurance  of  safety  is  not  con- 

clusive in  the  servants  favor. 
y.  Whose  assurances  bind  the  master. 

I.  Oeneral  rule. 

A  subject  which  Is  closely  connected  with 
that  of  the  effect  of  a  positive  order  to  do  a 
dangerous  act.  as  to  which  see  note  to  Dalle- 
mand  v.  Saalfeldt  (111.)  post, — is  the  effect  pro- 
duced upon  the  servant's  right  of  recovery  by 
evidence  that  he  received  from  his  master  or 
some  superior  coservant  an  express  assurance 
that  the  work  undertaken  by  him  Involved  no 
danger,  or  that  proper  precautions  would  be 
taken  to  protect  him  while  he  was  doing  the 
work. 

In  many  of  the  cases  a  specific  order  and 
an  assurance  of  safety  are  both  factors  to  be 
reckoned  with ;  but  as  this  circumstance  is  not 
invariable,  and  each  factor  obviously  has  its 
own  characteristic  significance,  it  has  been 
deemed  better  to  treat  the  latter  separately, 
even  though,  by  so  doing,  we  shall  find  our- 
selves brought  once  more  into  contact  with 
conceptions  similar  to  those  already  dealt  with 
in  connection  with  the  former. 

The  doctrine  of  the  cases  on  the  assurance 
of  safety  may  be  enumerated  in  its  most  gen- 
eral form  as  follows: 

If  the  servant  is  shown  to  have  entered  upon 
the  performance  of  certain  work,  relying  upon 
an  assurance  of  his  master  or  his  master's  rep- 
resentative that  such  work  would  not  unduly 
imperil  his  safety,  the  mere  fact  that,  before 
he  received  the  assurance,  his  apprehensions  as 
to  the  possibility  of  injury  had  been  excited  by 
circumstances  which  had  come  to  his  knowl- 
edge will  not.  as  matter  of  law.  render  him 
chargeable  either  with  an  assumption  of  the 
risk  Involved  in  the  work  or  with  contributory 
negligence.  It  should  be  remarked  that,  al- 
though the  effect  of  such  evidence  in  respect 
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to  both  defenses  named  Is  recognised  by  the 
courts  (Nelson  v.  St.  Paul  Plow  Works  (1894) 
67  Minn.  43,  58  N.  W.  868),  the  large  majority 
of  the  cases  in  which  an  assurance  of  safety 
is  an  element  deal  with  the  servant's  rigtitt 
from  the  standpoint  of  contributory  negligence. 
The  assurances  of  safety  with  which  we  an^ 
now  concerned  are  the  more  or  less  explicit 
statements  which  are  made  by  masters  or  sc- 
perlor  servants  to  allay  the  apprehension  of 
their  subordinates ;  but  it  should  be  remembered 
that,  as  a  master  is  under  the  duty  of  keeplnp 
the  place  of  work  reasonably  safe  or  glvliur 
notice  of  its  insecurity,  the  Invitation  which  U 
Inferentially  extended  to  servants  to  make  vst 
of  any  part  of  the  premlsea  which  is  required 
for  the  due  performance  of  their  duties  may 
be  regarded  as  being  accompanied  by  an  im- 
plied assurance  that  they  will  not  be  exposed 
to  any  danger  from  which  ordinary  care  caa 
protect  them.  See  Salem  Stone  &  Lime  Co. 
V.  Oriflln  (1894)  139  Ind.  141,  38  N.  E.  411. 

II.  Illustrative  oases. 

The  most  frequent  examples  of  the  apptlea- 
tioi^  of  the  above  doctrine  are  the  decisions  la 
which  the  contributory  negligence  of  the  serv- 
ant is  held  to  be  for  the  Jury,  on  the  ftouxk! 
that  he  relied  upon  an  expression  of  opinion  as 
to  the  condition  of  the  appliances,  taking  tbit 
term  in  its  broadest  sense. 

An  employer  who  ties  two  ladders  together 
to  make  one  sufficiently  long  to  reach  to  the 
roof  of  his  bam,  and  directs  his  employee  to 
ascend,  assuring  him  that  It  is  safe,  and  that 
he  is  an  old  sailor  and  skilful  tier  of  knota  is 
liable  where  the  employee  relies  on  his  asssr 
ances  without  examining  the  fastening,  and  U 
injured  by  its  giving  way  because  it  Is  Improp- 
erly tied.  Denning  v.  Gould  (1893)  157  Maaa 
563.  32  N.  E.  862. 

An  employee  who  does  not  know  a  safe  rate 
of  speed  for  a  grindstone  turned  by  machinery 
has  the  right  to  rely  on  a  statement  by  the 
superintendent  of  the  employer  that  the  spe«4: 
at  which  it  Is  revolving  is  safe.  Helfenstela  v. ' 
Medart    (1896)  .136   Mo.   595,    38    S.    W.    294*. 
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dangerouB  place,  and  if  the  plaintiff  knew, 
or  had  reasonable  cause  to  know,  that  it  was 
dangerous  to  work  in  the  ditch,  he  could  not 
recovery  although  the  defendant  m&j  have 
said  to  him  that  the  ditch  was  all  right. 
This  was  not  given  in  the  words  of  the  re> 
quest,  but,  as  we  interpret  the  instructions, 
was  meant  to  be  given  in  substance,  pretty 
nearly,  so  far  as  correct.  The  court  said: 
'If  you  should  find  that  he  was  not  bound 
to  anticipate  the  danger  of  the  earth  caving 
in,  that  he  was  warranted  in  assuming  that 
that  part  was  left  safe  for  him,  and  if  you 
should  find,  upon  the  evidence,  that  the  mas- 
ter, standing  by,  observed  him  doing  the 
work,  and  made  a  declaration  that  it  was 
safe,  still  that  would  not  protect  him  against 
the  obvious  perils  and  dangers  that  existed, 
and  which  you  have  a  right  to  take  into  con- 
sideration." But,  later  in  the  charge,  the 
court  added:  "The  mere  fact  that  a  man 
knows  the  unsafe  condition  of  a  thing  does 
not  necessarily,  as  matter  of  law,  consti- 
tute him  negligent  in  case  he  does  that 
thing."  This  contradicted  the  ruling  asked, 
and  rightly,  although  possibly  the  illustra- 
tions were  not  the  most  apposite  that  could 
have  been  chosen.  When  we  say  that  a  man 
appreciates  a  danger,  we  mean  that  he  forms 


a  judgment  as  to  the  future,  and  that  his 
judgment  is  right.  But  if  against  this  judg- 
ment is  set  the  judgment  of  a  superior, — one, 
too,  who  from  the  nature  of  the  callings  of 
the  two  men,  and  of  the  superior's  duty, 
seems  likely  to  make  the  more  accurate  fore- 
cast,— and  if  to  this  is  added  a  command  to- 
go  on  with  his  work  and  to  run  the  risk,  it 
becomes  a  complex  question  of  the  particular 
circumstances  whether  the  inferior  is  not 
justified,  as  a  prudent  man,  in  surrendering 
his  own  opinion  and  obeying  the  command. 
The  nature  and  the  degree  of  the  danger, 
the  extent  of  the  plaintiff's  appreciation  of 
it,  and  the  exigency  of  the  work,  all  enter 
into  consideration,  and  no  universal  rule  can 
be  laid  down.  See  Hennessy  v.  BostoUy  161 
Mass.  502,  37  N.  E.  668;  Coan  v.  Marlbor- 
ough, 164  Mass.  206,  41  N.  E.  238;  Burgess 
V.  Davis  Sulphur  Ore  Co.  165  Mass.  71,  42  N» 
E.  501. 

The  instructions  of  the  court  on  this  point 
were  excepted  to,  but  no  attention  was  called 
to  any  matter  oif  objection  other  than  their 
inconsistency  with  the  request  which  has 
been  stated.  In  the  course  of  this  part  of  hi» 
charge,  the  judge  mentioned  the  plaintiff's 
evidence  that  the  other  men  were  at  work  in 
the  same  place,  and  said  to  the  jury:  "If  any 


Affirming  on  Rehearing  186  Mo.  619,  36  S.  W. 
563.  37  S.  W.  829. 

A  carpenter  employed  by  an  electric  com- 
pany has  a  right  to  rely  on  a  statement  by  the 
foreman  that  uninsulated  wires  near  which  he 
is  required  to  work  are  not  dangerous,  where 
there  Is  nothing  to  Indicate  that  any  electrical 
current  Is  passing  through  them.  Chicago  Bdl- 
aon  Co.  T.  Hudson  (1896)  66  111.  App.  689. 

In  Haas  v.  Balch  (1893)   12  U.  8.  App.  584, 

6  C.  C.  A.  201,  56  Fed.  Rep.  984,  the  plaintiff, 

when  called  to  engage  in  shoveling  gravel  Into 

cars    under  an  overhanging   bank,  noticed   Its 

appearance,  and  Inquired  of  the  foreman  as  to 

itm  safety.     The  foreman,  who  had  previously 

been    upon  the  bank,  endeavoring  to  throw  It 

down,  went  up  again,  when  thus  appealed  to, 

for   the  purpose  of  examining  It,  and  he  then 

repeated  the  assurance  of  safety,  accompanied 

with  the  order  which  he  had  given  when  he  first 

Instructed  the  plaintiff  to  assist  In  the  loading 

of    tlie   cars.     The   court   said :     "It   certainly 

cannot  be  said,  as  a  matter  of  law,  that  the 

plaintiff    was    not    Justified    in    giving    some 

w«^fl?bt  to  and  placing  some  reliance  upon  as- 

sarances  thus  given  and  repeated.     There  were 

other    facts  to  be  weighed  In  connection  with 

the  assurances  given  by  the  foreman,  upon  the 

question  of  contributory  negligence  on  the  part 

of   the   plaintiff, — such    as   the   composition   of 

the     bank,    the  character  of  the  overhanging 

crust,   the  fact  that  It  had  remained  In  Its  then 

condition  since  the  previous  day,  and  that  It 

had  resisted  the  efforts  of  the  foreman  to  throw 

it  down.     Under  these  circumstances,  we  think 

that    ttie  questions  of  the  assumption    of    the 

risk  asd  of  contributory  negligence  on  the  part 

of  the   plaintiff  were  for  the  jury,  and  not  for 

the   court,  and  that  It  was  error  to  withdraw 

them    from  the  Jury." 

See  also  Bradbury  t.  Goodwin  (1886)  108 
[nd.  2S0,  9  N.  E.  302  (master  assured  servant 
that  the  appliances  for  lowering  a  heavy  safe 
were  adequate  for  the  purpose)  ;  Lake  Superior 
[ron  C€>-  V.  Erlckson  (1878)  39  Mich.  492,  33 
^in.  R«P-  ^23  (miner  Injured)  ;  Daley  v.  Schaaf 
ri882>  228  Hun,  314  (servant  assured  that  there 
ras    no    danger  of  the  fall  of  bricks  of  which 

8  I.-  I^  A- 


he  was  apprehensive)  ;  Chadwick  v.  Brewsher 
(1891)  89  N.  y.  S.  R.  718.  15  N.  T.  Supp.  598 
(servant  a  house-painter  Injured  by  the  fall  of 
a  scaffold,  the  planks  of  which  were  not  tied  by 
him  In  consequence  of  his  reliance  on  the  as- 
surance of  the  master  that  they  would  hold 
without  being  tied)  ;  Warner  v.  Chicago,  R.  I. 
ft  P.  R.  Co.  (1895)  62  Mo.  App.  192  (servant 
was  assured  that  ladder  with  worn  rounds  was 
safe)  ;  Jones  v.  St.  Louis,  N.  &  P.  Packet  Co. 

(1891)  43  Mo.  App.  898  (plaintiff  called  the  at- 
tention of  the  second  mate  to  a  defect  In  a 
plank,  and  was  assured  that  it  could  be  safelr 
used)  ;  American  Wire  Nail  Co.  v.  Connelly 
(1893)  8  Ind.  App.  398.  35  N.  E.  721  (foreman 
assured  workman  that  a  new  and  more  dan- 
gerous kind  of  work  was  safe)  ;  Monahan  v. 
Kansas  City  Clay  &  C.  Co.  (1894)  68  Mo.  App. 
68  (miner  Injured  by  falling  of  unllned  shaft  had 
been  assured   It  was  safe)  ;  Davles  v.  Griffith 

(1892)  27  Ohio  L.  J.  180  (carpenter  employed 
by  a  builder  objected  that  a  scaffold  was  made 
of  Insufficient  material,  and  mounted  It  after 
the  builder  had  assured  him  that  It  was  all 
right). 

Other  groups  of  cases  governed  by  the  same 
principle  are  those  In  which  there  has  been  an 
explicit  assertion  by  the  master,  or  some  agent 
for  whose  statements  he  Is  responsible,  that  cer- 
tain dangerous  conditions  of  which  the  servant 
has  acquired   knowledge  have  t>een  remedied. 

Atchison.  T.  &  S.  P  R.  Co.  v.  McKee  (1887) 
87  Kan.  602,  16  Pac.  484  (superintendent  told 
plaintiff  that  machine  complained  of  had  been 
repaired)  ;  Nelson  v.  St.  Paul  Plow  Works 
(1804)  57  Minn.  43.  68  N.  W.  868 :  Lawrence  v. 
Hagemeyer  &  Co.  (1892)  93  Ky.  691,  20  S.  W. 
704  (servant  had  refused  to  use  a  saw  unless 
It  was  repaired,  and  only  resumed  work  when 
Informed  by  the  machinist  that  it  was  "all 
right")  ;  Goggin  v.  D.  M.  Osborne  &  Co.  (1896) 
115  Cal.  437,  47  Pac.  248  (same  facts)  ;  Soph- 
erstein  v.  Bertels  (1896)  178  Pa.  401,  85  Atl. 
1000  (employee,  after  discovering  that  a  ma- 
chine was  out  of  order  and  Informing  the  su- 
perintendent thereof,  continued  to  operate  It 
after  the  superintendent  had  done  some  work 
upon  It  and  pronounced  It  all  right). 
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inference  is  to  be  drawn  from  that  fact,  you 
are  entitled  to  draw  it  as  to  what  the  judg- 
ment of  the  other  men  was  as  to  the  safety 
or  the  unsafety  of  it,  the  claim  being  that 
he  [the  plaintiff]  was  not  in  the  exercise  of 
due  care  because  he  knew  of  the  unsafe  con- 
dition." It  is  not  quite  clear  whether  the 
judge  meant  that  the  actual  conduct  of  in- 
terested persons  on  the  spot  might  be  consid- 
ered by  the  jury  to  be  some  evidence  as  to 
what  conduct  was  prudent,  or  only  that  they 
might  regard  its  possible  influence  on  the 
plaintiff  when  they  were  deciding  whether  he 
knew  of  the  unsafe  condition,  as  would  seem 
from  the  connection  in  which  the  remark  was 
made.  The  judge  had  stated  the  defendant's 
testimony  that  he  and  some  of  the  men  had 
told  the  plaintiff  that  the  ditch  was  unsafe, 
and  that  the  plaintiff  denied  that  anyone  had 
told  him  so,  out  said  that  the  master  stood 
"by  until  ready  to  go,  and  left  the  men  at 
work  there,  and  that  the  other  men  were  at 
work  in  the  same  place.  On  the  latter  inter- 
pretation, especiafly,  there  is  no  question  of 
introducing  evidence  upon  collateral  issues 
-as  to  the  experience  of  other  men  at  other 


times,  as  in  Schoonmaker  v.  WiUn'oham,  110 
Mass.  134,  but  a  reference  to  the  plaintiffi 
contradictory  version  of  the  actual  circum- 
stances in  which  he  found  himself,  and  under 
which  he  had  to  make  up  his  mind,  all  of 
which  were  before  the  jury  for  such  conclu- 
sion as  they  might  draw.  If  the  defendant 
feared  that  the  instruction  would  be  taken 
in  a  broader  sense  than  he  deemed  consistent 
with  the  law,  he  should  have  called  attention 
to  the  language. 

The  defendant  also  asked  a  ruling  that  if 
the  plaintiff  was  told  by  any  party  that  the 
bank  would  cave  he  coiUd  not  recover.  Very 
plainly  this  was  wrong.  The  plaintiff  may 
have  been  told  so  by  a  workman,  but  may 
have  believed  a  statement  by  the  defendant 
that  the  ditch  was  safe. 

Exceptions  to  the  exclusion  of  evidence  of 
the  depth  at  which  the  pipe  then  lay,  and 
that  there  had  been  no  change  in  the  level  of 
the  street,  are  not  argued.  It  does  not  ap- 
pear that  the  defendant  expected  to  contra- 
dict or  to  qualify  the  plain tifTs  evidence  al- 
ready in. 

Exceptions  overruled. 


Or  that  certain  precautions  to  secure  his 
safety  will  be  taken. 

A  servant  whose  business  It  Is  to  examine 
revolvers  after  they  have  been  tested  has  a 
right  to  rely  to  some  extent  on  the  tester's  as- 
surance that  he  will  leave  no  unexploded  cart- 
ridges In  the  revolvers.  Anderson  v.  Duck- 
worth (1894)  162  Mass.  251,  88  N.  B.  510. 
Compare  Bradley  v.  New  York  C.  R.  Co.  (1874) 
8  Thomp.  &  C.  288  (laborer  entitled  to  rely 
on  assurance  of  trackmaster  that  warning  of 
the  approach  of  trains  would  be  given).  As  to 
the  master's  duty  to  warn  the  servant ;  see  note 
to  James  v.  Rapides  Lumber  Co.  (La.)  44  L.  R. 
A.  38. 

Or  that  a  certain  future  event  which  is  ex- 
'pected  to  happen  will  not  happen  before  a  cer- 
tain time. 

That  the  boss  or  foreman  of  a  railroad  told 
a  trackman  that  no  train  or  engine  would  come 
over  a  certain  bridge  until  a  certain  hour  may 
properly  be  taken  into  consideration  by  the 
Jury  in  determining  whether  he  was  negligent 
in  not  seeing  the  engine  which  injured  him 
while  he  was  crossing  the  bridge  before  that 
hour  in  the  dark,  although  the  engine  was  com- 
ing in  the  direction  opposite  to  that  In  which 
he  himself  was  walking.  [Brewer  and  Brown, 
J  J.  dissented  on  the  ground  that  the  plaintiff 
was  negligent  as  a  matter  of  law.]  Northern 
P.  R.  Co.  V.  Amato  (1892)  144  U.  S.  465.  36  L. 
«d.  606,  12  Sup.  Ct.  Rep.  740,  Affirming  1  U.  S. 
App.  113,  49  Fed.  Rep.  881,  1  C.  C.  A.  468; 
Ploettl  V.  Third  Ave.  R.  Co.  (1896)  10  App. 
Div.  808,  41  N.  Y.  Supp.  792  (workman  went 
under  track  in  reliance  on  statement  of  fore- 
man that  no  car  would  pass  until  a  time  much 
later  than  the  time  of  the  accident). 

Or  that  an  occurrence  which  will  endanger 
Ills  safety  can  only  happen  as  a  consequence  of 
some  particular  thing  being  done.  Blanton  v. 
Dold  (1891)  109  Mo.  75,  18  S.  W.  1149  (plain- 
tlfT  not  negligent,  as  matter  of  law,  in  putting 
his  hand  inside  a  machine  which,  he  was  as- 
sured by  the  foreman,  would  not  start  without 
the  pulling  of  a  rope). 

If  the  servant  is  otherwise  entitled  to  rely 
upon  the  master's  assurance  that  there  is  no 
danger,  the  mere  fact  that  he  is  told  by  a  fel- 
low servant  that  there  is  danger  is  not  enough 
to  render  him  chargeable,  as  matter  of  law, 
with  contributory  negligence. 
48  L.  R.  A. 


III.  Rationale  of  rule. 

In  Missouri  It  has  been  declared  that  an  as- 
surance from  one  representing  the  master,  that 
the  machinery  or  apparatus  being  used  is  ail 
right,  and  an  order  from  him  to  his  servant  to 
use  it,  notwithstanding  a  camplaint  of  the  serv- 
ant as  to  Its  sufficiency,  amount  to  a  guarantee 
of  safety.  Rowland  v.  Missouri  P.  R.  (M. 
(1886)  20  Mo.  App.  463 ;  McOowan  v.  St.  Louis 
&  I.  M.  R.  Co.   (1876)  61  Mo.  632. 

But  this  conception,  which  would  obviously 
place  the  master  in  the  position  of  having  takes 
upon  himself  the  whole  risk  of  what  might  hap- 
pen, irrespective  of  the  prudence  or  impnidenoe 
of  the  servant  in  exposing  himself  to  the  dan- 
ger, seems  scarcely  consistent  with  the  doctrine 
prevailing  in  the  same  state  as  to  the  inability 
of  the  servant  to  recover  where  his  confidence 
in  the  master's  statements  was  unwarrantable. 

A  more  satisfactory  theory,  recognized  In 
Missouri  itself  as  well  as  in  other  states,  is 
that,  as  the  knowledge  and  means  of  knowledge 
possessed  by  the  servant  are,  under  normal  cir- 
cumstances, inferior  to  those  possessed  by  the 
master,  the  former  is,  as  a  general  rule.  Justified 
in  relying  upon  any  express  statement  made  by 
the  former  in  respect  to  the  extent  of  the  dan- 
ger of  the  employment.  This  doctrine  Is  stated 
in  the  main  case  as  follows:  "When  we  say 
that  a  man  appreciates  a  danger,  we  mean  that 
he  forms  a  Judgment  as  to  the  future,  and  that 
his  Judgment  is  right.  But  If  against  thia 
Judgment  is  set  the  Judgment  of  a  superior, 
one,  too,  who,  from  the  nature  of  the  call- 
ings of  the  two  men  and  of  the  superior's  duty, 
seems  likely  to  make  the  more  accurate  fore- 
cast, and  If  to  this  is  added  a  command  to  go 
on  with  his  work  and  to  run  the  risk.  It  be- 
comes a  complex  question  of  the  particular  cir- 
cumstances whether  the  Inferior  is  not  Jastified 
as  a  prudent  man  in  surrendering  his  own  opin- 
ion and  obeying  the  command.  The  nature  and 
the  degree  of  the  danger,  the  extent  of  the 
plaintiff's  appreciation  of  it,  and  the  exigency 
of  the  work,  all  enter  into  consideration,  and  no 
universal  rule  can  be  laid  down." 

To  the  same  effect  is  the  language  used  la 
Helfenstein  v.  Medart  (1896)  136  Mo.  595,  33 
S.  W.  294 ;  Warner  v.  Chicago,  R.  I.  &  P.  R.  0>. 
(1895)  62  Mo.  App.  191.  The  fact  that  thert 
was  nothing  to  put  the  servant  on  inquiry  as 
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to  the  existence  of  danger  was  emphasised  in 
Chicago  Edison  Co.  ▼.  Hadson  (1896)  66  111. 
App.  630  (uninsulated  wires  near  place  where 
a  carpenter  was  put  to  work).  In  Chadwick  ▼. 
Brewsher  (1801)  89  N.  Y.  S.  R.  718.  15  N.  Y. 
Supp.  508,  the  court  speaks  of  the  "interposi- 
tion of  the  master's  superior  knowledge'*  lead- 
ing tlie  servant  to  take  the  risk. 

In  Tlew  of  this  disparity  of  information,  an 
assurance  of  safety,  like  a  specldc  order,  (see 
Haas  T.  Balch,  $upra,  II.)  may  be  regarded  as 
kafing  the  effect  of  lulling  the  servant  into  a 
feeling  of  security  and  giving  him  good  reason 
to  believe  that  there  is  no  need  for  the  vigil- 
ance which  he  would  otherwise  have  exercised. 
Hoffman  v.  Dickinson  (1888)  31  W.  Va.  142, 
-6  N.  E.  53  (arguendo). 

In  Graham  v.  Newburg  Orrel  Coal  ft  C.  Co. 
(1893)  38  W.  Va.  273,  18  S.  E.  584,  where  the 
plaintiff  was  injured  by  an  explosion  of  gas  in 
a  mine,  the  evidence  was  that  the  boss  asked 
and  urged  him  to  work  on  the  night  in  question, 
saying  be  would  have  a  nice  night's  work,  and 
that  the  boss  made  this  statement  when  he  had 
not  been  in  the  mine  for  hours,  and  therefore 
«ooId  not  know  anything  about  the  gas.  The 
4rourt  said :  "Now,  whether  we  consider  this  state- 
ment an  order  or  a  request,  Graham  was  lulled 
into  a  feeling  of  security  by  it,  and  unless  we 
could  find,  as  we  cannot,  that  the  danger  was 
known  to  Graham,  and  was  patent  and  mani- 
fest, so  as  to  deter  any  reasonably  prudent 
man,  it  frees  Graham  from  contributory  neg- 
ligence. ...  I  regard  it  tantamount  to  an 
order  to  work.  Had  he  refused,  would  he 
have  been  retained?  But  if  not  a  command, 
it  was  an  assurance  by  a  superior  having  every 
means  and  with  capacity  to  know,  and  bound  to 
know,  given  to  one  not  having  equal  means  or 
capacity,  not  knowing  the  danger  or  having  no 
definite  knowledge  of  any  ground  of  danger,  in- 
spiring conddence  and  a  feeling  of  security." 

The  general  principle  here  involved  is  that 
a  person  who,  by  the  breach  of  some  duty,  has 
caused  another  person  to  relax  his  vigilance 
under  circumstances  of  peril,  is  not  at  liberty 
to  Impate  the  consequences  of  his  act  to  the 
latter  person's  want  of  vigilance.  Pennsylvania 
B.  Co.  T.  Ogler  (1860)  85  Pa.  60,  78  Am.  Dec. 
322. 

In  one  case  it  was  argued  that  the  rule  as  to 
Che  effect  of  an  assurance  of  safety  should  be 
different  where  the  appliance  was  of  an  ex- 
tremely simple  character,  such  as  a  ladder,  but 
this  contention  did  not  prevail.  Warner  v. 
Cblcaso,  B.  I.  &  P.  B.  Co.  (1805)  62  Mo.  App. 
102  (servant  used  a  ladder  with  worn  rounds). 
The  servant's  position  is,  of  course,  propor- 
tionally strengthened  where  he  is  not  only  as- 
sured that  the  conditions  complained  of  do 
not  Imperil  his  safety,  but  also  that  they  will 
l>e  altered  for  the  better. 

Wbere  a  miner  complains  that  he  is  exposed 
to  dBJkger  from  the  possible  fall  of  a  large 
stone  in  the  roof  of  a  tunnel,  and  Is  not  only 
assured  by  the  underground  manager  of  the 
mine  tbat  there  is  no  risk,  but  receives  a  prom- 
ise from  the  same  official  that  the  stone  will 
be  very  shortly  removed,  it  is  for  the  Jury 
to  say  whether  an  injury  which  he  suffers 
throvtgh.  going  back  to  work  before  the  man- 
ager's promise  is  fulfilled  shall  be  considered 
due  to  his  own  rashness,  or  to  his  having  im- 
plicitly relied  on  the  assurances  so  given  him. 
l*ater8on  v.  Wallace  (1854)  1  Macq.  H.  L.  Cas. 
748.  See  also  Chicago  Drop  Forge  &  Foundry 
Co.  ▼.  Van  Dam  (1804)  140  111.  337,  36  N.  E. 
1024,  Affirming  (1803)  50  111.  App.  470  (inex- 
perienced servant  went  on  using  a  defective 
naa chine   after   the  foreman   had   assured   him 

that  it  was  all  right  and  that  he  would  shortly  |  (1883)  78  Mo.  550;  Monahan  v.  Kansas  City 
be  sapplied  with  a  contrivance  which  would  Clay  A  C.  B.  Co.  (1804)  58  Mo.  App.  68;  Jones 
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diminish  the  peril)  ;  Warner  v.  Chicago,  R.  I. 
ft  P.  R.  Co.  (1805)  62  Mo.  App.  101  (ladder 
with  worn  rounds). 

IV.  When  an  a3$urance  of  9afeiy  is  not  con- 
clusive in  the  eervanVe  favor. 

That  the  servant  is  not,  under  all  dream- 
stances,  protected  by  the  fact  that  he  received 
an  assurance  of  safety  before  he  went  to  work, 
is  not  disputed.  But  the  cases  dealing  with  the 
import  of  evidence  that  the  danger  was  under- 
stood by  him  disclose  the  same  divergence  of 
views  as  that  which  we  have  had  occasion  to 
notice  in  discussing  the  effect  of  a  specific  or- 
der. 

On  the  one  hand,  contributory  negligence  is 
said  to  be  predlcable,  as  a  matter  of  law,  of  the 
undertaking  or  continuance  of  work  involving 
exposure  to  an  abnormal  danger,  whenever  the 
condition  to  which  the  assurance  related  was 
apparent  to  a  person  in  the  exercise  of  ordinary 
care.  Lawrence  v.  Hagemeyer  &  Co.  (1802)  03 
Ky.  501,  20  8.  W.  704;  Qraham  v.  Newburg 
Orrel  Coal  &  C.  Co.  (1803)  88  W.  Va.  273,  18 
S.   E.   684. 

Where  the  servant  knew  that  the  place  of 
work  was  unsafe,  it  is  erroneous  to  give  an  un- 
qualified instruction  to  the  effect  that  he  is  en- 
titled to  recover  if  he  had  been  assured  by  the 
master's  representative  that  it  was  safe. 
Breckinridge  &  P.  Syndicate  v.  Murphy  (1807) 
18  Ky.  L.  Rep.  015,  88  S.  W.  700  (not  to  be 
reported). 

That  the  assurance  of  the  person  in  charge 
of  the  work  that  he  would  see  that  the  plaintiff 
was  guarded  against  danger  was  not  sufficient 
to  Justify  the  latter's  continued  exposure  to 
the  known  risk  of  the  environment, — at  all 
events  where  the  circumstances  were  such  that 
it  was  impossible  for  that  person  to  give  the 
plaintiff  such  warning  as  would  enable  him  to 
escape  the  peril, — see  Reese  v.  Clark  (1802)  146 
Pa.  465,  23  Atl.  246  (injury  caused  by  the  fall 
of  some  heavy  iron  plates,  propped  up  by  bricks 
which  the  plaintiff  was  removing). 

Or  where  the  Inadequacy  of  the  appliances 
is  palpable,  see  Bradbury  v.  Goodwin  (1886)  108 
Ind.  286,  0  N.  E.  302. 

Or  where  the  servant  has  equal  means  of 
knowledge,  see  Perschke  v.  Hencken  (1807)'  44 
N.  Y.  Supp.  265. 

Where  the  evidence  shows  that  the  man  em- 
ployed to  do  the  work  on  the  shaft  employed 
the  deceased,  who  was  a  man  of  experience 
as  a  miner,  and  it  was  for  that  reason  he  em- 
ployed him,  and  that  the  matter  of  gas  was 
talked  over  between  them,  that  they  both 
knew  that  the  shaft  was  making  a  little  gas, 
and  that  they  both  thought  there  would  not 
be  any  danger  by  using  care,  an  Instruction  to 
the  effect  that  if  the  Jury  believe  that  de- 
ceased went  upon  the  platform  by  request  of 
and  under  employment  of  defendant,  and  that 
before  he  went  thereon  defendant  or  his  agents 
informed  him  that  it  was  safe  from  explosive 
gases,  and  that  he  had  reason  to  believe  it  was 
safe  as  defendant  had  Informed  him,  then  he 
did  not  go  thereon  voluntarily, — is  not  home 
out  by  the  testimony.  Coal  Bun  Coal  Co.  v. 
JTones  (1880)  127  111.  870,  8  N.  B.  865,  20  N. 
E.  80. 

In  other  cases  the  doctrine  laid  down  is  that, 
although  a  defect  is  apparent,  yet  if  the  serv- 
ant proceeds  to  work  on  an  assurance  given 
by  the  master  that  it  is  safe  to  do  so,  the  mas- 
ter is  liable  for  a  resulting  injury,  unless  the 
extra  hasard  is  so  palpable  that  no  man  of  or- 
dinary intelligence  and  pnidence  would  Incur 
it.     Aldridge    v.    Midland    Blast    Furnace    Co. 
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T.  St.  Louli,  N.  ft  p.  Packet  Co.  (1891)  48  Mo. 
App.  898. 

It  will  be  noticed  that  the  decisions  embody- 
ing this  latter  doctrine  were  all  rendered  in 
Missouri,  where  the  courts  have  gone  much 
further  than  in  most  of  the  other  states  in  re- 
fusing to  draw  peremptory  inferences  of  law 
from  proof  of  the  servant's  knowledge.  But 
the  authorities  for  a  similar  doctrine  in  cases 
which  involve  the  additional  element  of  a  spe- 
cific order  are  not  thus  localized.  As  to  such 
cases  it  is  explicitly  held  that  the  mere  fact 
that  a  servant  knows  the  unsafe  condition  of 
a  thing  does  not  necessarily,  as  a  matter  of 
law,  render  him  guilty  of  contributory  negli- 
gence in  continuing  to  work  in  Its  vicinity, 
where  the  master  assures  him  that  it  is  safe 
and  commands  him  to  go  on  with  the  work. 
McKeb  t.  Tourtelottb  ;  Keegan  v.  Kavanaugh 
(1876)  62  Mo.  230  (question  for  Jury  whether 
a  hod  carrier,  engaged  in  helping  to  build  a 
wall  at  the  foot  of  an  embankment  of  earth  20 
or  80  feet  deep  and  not  shored  or  propped  up, 
was  negligent  in  obeying  orders  to  go  down, 
although  reluctant  to  do  so,  when  he  was  told 
that  there  was  no  danger)  ;  Jackson  v.  Georgia 
B.  Co.  (1886)  77  Ga.  82  (section-hand  ordered 
with  a  curse,  after  inquiry  as  to  danger,  to  obey 
or  leave,  and  told  there  was  no  danger)  ;  Chi- 
cago Anderson  Pressed  Brick  Co.  t.  Sobkowiak 
(1802)  45  111.  App.  317,  Affirmed  in  (1894)  148 
111.  573,  86  N.  E.  572  (servant  after  protest  had 
gone  to  dig  under  a  bank  of  earth  in  response 
to  an  express  order  and  an  assurance  of  safety) . 

The  effect  of  the  servant's  knowledge  where 
his  assumption  of  the  risks  is  relied  upon  is 
open  to  no  doubt.  If  that  knowledge  is  imper- 
fect, and  excusably  so,  the  action  Is,  upon  gen- 
eral principles,  not  barred.  Nelson  v.  St.  Paul 
Plow  Works  (1894)  57  Minn.  43,  58  N.  W.  868 
(superintendent  told  servant  that  a  machine 
the  defects  of  which  be  had  previously  dis- 
covered had  been  repaired,  case  for  jury).  Com- 
pare Colorado  Fuel  de  I.  Co.  t.  CummingR  (1896) 
8  Colo.  App.  541,  46  Pac.  875  (where  the  ab- 
sence of  any  such  statement  was  emphasized). 

But  an  assurance  that  appliances  are  in  good 
condition  manifestly  cannot  prevent  the  opera- 
tion of  a  defense  which  is  complete,  once  it  is 
shown  that  the  risk  was  known.  Colorado  Fuel 
&  I.  Co.  V.  Cummings  (1806)  8  Colo.  App.  541, 
46  Pac.  875 ;  Howery  v.  Lake  Shore  &  M.  S.  R. 
Co.  (1895)  13  Misc.  641,  34  N.  Y.  Supp.  1089. 

A  servant  "assumes  the  risk  when  he  Tolun- 
tarily  enters  into  danger  apparent  to  him,  not- 
withstanding an  agent  of  his  employer  tells  him 
there  is  no  danger."  Toomey  v.  Eureka  Iron 
ft  S.  Works  (1801)  89  Mich.  249,  50  N.  W.  850. 

An  employee  operatinc  a  planing  machine 
with  which  he  is  familiar  assumes  the  risk  of 
the  belt  by  which  it  is  run  breaking  apart, 
when  he  observes  that  the  fastenings  have  par- 
tially given  way,  and  continues  to  operate  it, 
although  he  calls  the  foreman's  attention  to  it, 
and  is  told  that  the  belt  is  all  right  and  to  go 
on.  Anderson  ▼.  H.  C.  Akeley  Lumber  Co. 
(1891)  47  Minn.  128,  49  N.  W.  664. 

A  statement  by  a  foreman  to  a  boy  fifteen 
years  old  employed  on  a  pasting  machine,  that 
it  was  foolish  to  use  a  spilt  stock  to  put  the 
paper  between  the  belt  of  felting  and  a  heated 
cylinder,  and  that  he  could  use  his  hands  with- 
out danger,  was  not  an  assurance  that  his  hand 
would  not  be  drawn  into  the  machine  if  it  came 
In  contact  with  the  surface  of  the  belting  and 
cylinder  so  as  to  render  the  employer  liable  for 
an  injury.  Lowcock  v.  Franklin  Paper  Co. 
(1897)  169  Mass.  818,  47  N.  B.  1000  (verdict 
for  plaintiff  set  aside). 

Commenting  upon  the  circumstances  in  Wei- 
greffe  v.  Daw  (1891)  40  111.  App.  56,  the  court 
said  :  'This  case  is  not  analogous  to  that  upon 
48  L.  R.  A. 


which  00  many  authorities  haTe  been  dted,  of 
defective  machinery,  and  notwithstanding  sndi 
condition  the  employee  Is  urged  by  the  employer 
.that  he  can  safely  proceed  with  it,  but  it  is  a 
case  as  to  the  mode  of  proceeding  with  ma- 
chinery that  was  not  defective,  where,  as  to  the 
mode  or  way  of  safely  operating  it,  there  was 
an  honest  difference  of  opinion  between  the  em- 
ployer and  employee.  It  cannot  be,  after  such 
difference  of  opinion  has  manifested  itself,  tliat 
the  employer  thereafter  becomes  an  insurer  of 
the  employee  against  an  accident,  even  If  It 
should  occur  through  a  mistaken  Judgment  of 
the  employer,  where  the  employee  rolantarily 
continues  at  such  work.  In  such  case  It  would 
seem  that  the  hazard,  if  any,  thereafter  would 
be  incident  to  the  employee's  service,  which  he 
voluntarily  assumes." 

In  Haas  v.  Balch  (1893)   12  U.  8.  App.  534, 
56  Fed.   Rep.  984,  6  C.  C.  A.  201,    the  cases 
which    declare    the    general   rule  to    be    that 
where  the  servant  is  of   mature  age,   and  of 
ordinary  intelligence,  he  assumes  the  risk  of  a 
known   situation,   even    though    assured  by  an 
agent  or  representative  of  the  master  that  there 
Is  no  danger,  have  been  thus  commented  upon: 
"In  all,  or  nearly  all,  these  cases  the  employee 
had    equal   knowledge   of   the   risk   to   be   ap- 
prehended with  the  nuister  or  his  representa- 
tive, and  hence  was  not  relieved  from  the  duty 
of  exercising  his  own  judgment  upon  the  qoes- 
tion   whether  he  would  or  would  not   subject 
himself  to  the  known  dangers  of  the  situation. 
There  are  other  cases  which  hold  the  rule  to  be 
that,  when  a  servant  is  directed  by  the  ni&ster 
or  his  representative  to  place  himself  In  a  sito- 
atlon  of  danger,  the  law  will  not  charge  him 
with  the  risks  of  the  situation,  or  hold  him 
guilty   of   contributory   negligence,    unless   the 
danger  is  so  glaring  that  no  prudent  man  would 
subject  himself  thereto  even  in  obedience  to  the 
commands  of  a  master.     The  difference  observ- 
able in  these  cases,  in  the  weight  given  to  an 
assurance  of  safety  on  the  part  of  the  master 
or  his  representative,  is  mainly  due  to  the  dif- 
ferent state  of  facts  proved  in  the  several  cases 
upon  the  point  of  equal  knowledge  or  means  of 
knowledge,  between  the  master  and  servanc,  of 
the  risk  to  be  incurred  In  the  given   instance. 
The  fact  that  the  assurance  of  safety  has  beeD 
given  is  one  to  be  weighed  in  each  case.     The 
weight  to  be  given  thereto  is  dependent  upon 
the   circumstances  of   the  particular   case.     If 
in  a  given  Instance,  the  servant,  being  of  ma- 
ture age  and  of  ordinary  intelligence,  has  equal 
knowledge  with  the  master  of  the  dangers  to  be 
apprehended,  and  he  voluntarily  subjects  him- 
self   thereto,   knowing  of  their  existence,    the 
mere  fact  that  he  had  received  an  assarance 
that  there  was  no  risk  to  be  dreaded  or  avoided 
might  be  of  little  avail  in  relieving  him  from  a 
charge    of     contributory    negligence.     On      the 
other  hand,  if  the  master  or  his  representmtire 
has  superior  knowledge  or  means  of  knowledge 
of  a  given  situation  and  of  its  safety,  or  the 
contrary,  and  he  assures  the  servant  that  he 
can  safely  undertake  a  given  work,  such  an  as- 
surance may  justify  the  servant  in  undertaking 
the  work  in  reliance  upon  the  superior  Icnowl- 
edge  of  the  master,  and  without  being  liable  to 
the  charge  of  negligence  in  so  doing,  unless  the 
danger,  in  the  language  of  the  Supreme  Coon 
in  District  of  Columbia  v.  McEliigott    (1S86> 
117  U.  S.  633,  29  L,  ed.  949,  6  Sup.   Ct-   Etep. 
884,  is  'so  Imminent  or  manifest  as  to  preTeat  s 
reasonably  prudent  man  from  risking  It.*  ** 

y.  Who$e  099urance8  hin4  the  SMistsr. 

The  cases  dealing  with  the  question.  By 
whose  assurances  is  the  master  hound? — are 
not   less   wanting    in   expiicitness   than    those 
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which  iBTolTe  the  repreientatiTe  charmcter  of 
the  agents  who  give  orders. 

There  Is  aathority  for  the  Tlew  that  only  a 
▼Ice  princliial  can  bind  the  master.  "If  the 
coodnctor  who  quieted  the  plaintiff's  appre^ 
hensioBS  of  danger,  and  reassured  him  of  his 
ttfety  and  the  safflciency  of  the  rope,  was  a 
vice  principal,  acting  for  and  in  lieu  of  the  mas- 
ter in  the  control  of  the  hands  and  the  superln- 
tendence  of  the  work  and  machinery,  we  think 
the  defendant  would  have  been  liable  notwith- 
standing the  plaintiff  may  have  believed  the 
rope  to  be  unsafe.  ...  If  the  conductor 
did  not  occupy  the  position  of  master  to  the 
plaintiff  at  the  time  of  his  injury,  then  what 
he  said  and  did  with  reference  to  the  rope 
eonld  no  more  bind  the  master  than  the  words 
or  conduct  of  any  one  of  the  eleven  laborers 
who  were  working  at  the  log  in  conjunction 
with  the  plaintiff."  McGtowan  v.  St.  Louis  &  I. 
IL  R.  Co.    (1876)    61  Mo.  528. 

In  some  cases  the  assurances  were,  as  a 
Batter  of  fact,  given  by  a  vice  principal,  but 
ao  restrictive  emphasis  is  laid  upon  this  drcum- 
Btance.  Goggin  v.  D.  M.  Osborne  &  Co.  (1896) 
115  Cal.  437,  47  Pac  248  (local  manager)  ; 
Monahan  t.  Kansas  City  Clay  &  C.  Co.  (1804) 
58  Mo.  App.  68  (foreman  of  mine)  ;  A^hlson, 
T.  *  S.  F.  B.  Co.  V.  McKee  (1887)  37  Kan.  592, 
15  Pac.  484  (superintendent)  ;  Jones  v.  St. 
Loaia.  N.  &  P.  Packet  Co.  (1891)  43  Mo.  App. 
398  (second  mate  of  ship). 

On  the  other  hand,  there  are  cases  In  which 
the  servant  for  whose  statements  the  master 
was  compelled  to  answer  was  not  a  vice  prin- 
cipal under  the  decisions  of  the  state  where 
the  action  was  brought. 

A  workman  is  entitled  to  rely  on  the  repre- 
sentation of  a  fellow  servant  whose  province  It 
Is  to  Inform  the  workmen  whether  they  may 
safely  work  or  not  in  a  given  place.  Paterson 
V.  Wallace  (1854)  1  Macq.  H,  L.  Oas.  748  (un- 
derground manager  of  mine). 

A  trackmaster,  as  incident  to  his  right  to  em- 
ploy laborers  for  a  railroad  company,  Is  au- 
thorized to  give  them  an  assurance  that  he  will 
warn  them  of  the  approach  of  trains.  Bradley 
V.  New  York  C.  R.  Co.  (1874)  3  Thomp.  &  C. 
28S:  Pool  V.  Chicago,  M.  A  St.  P.  R.  Co. 
(1882)  56  Wis.  227  (servant  In  charge  of  hand 
car  assured  a  detective  in  the  company's  em- 
ploy that  he  might  safely  sit  with  his  feet 
hanging  down).  But  In  this  last  case  the  in- 
jured Bervant  was  in  a  different  department. 

C.  B.  L. 
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1.  i>oriBitorles  and  dlnlnir  balls  fur- 
nished by  a  college  for  the  use  of  students 
are  devoted  to  college  purposes,  and  there- 
fore exempt  from  taxation  under  Pub.  Stat. 
chap.  11.  S  5,  d.  8,  as  amended  by  Stat. 
1889,   chap.  405. 

NOTS. — As  to  exemption  of  property  of  Instl- 
tntlons  of  learning  from  taxation,  see  Catlin  v. 
Trinity  College  (N.  Y.)  8  L.  R.  A.  206 :  De- 
troit Home  A  Day  School  v.  Detroit  (Mich.)  6 
L.  B.  A.  97 ;  Auditor  (3eneral  v.  University  of 
Michfgaxi  (Mich.)  10  L.  R.  A.  876,  and  note; 
Philadelphia  v.  Overseers  of  Public  Schools 
/p-  %  29  L.  B.  A.  600;  Brown  University  v. 
Graiier  CB.  I.)  36  L.  B.  A.  847 ;  Kentucky  Pe- 
48  L-  R-  -^• 


2.  A  dwelllmor  house  oeenpied  by  tho 
president  of  a  college  and  his  family, 
built  with  funds  given  expressly  for  the  pur- 
pose of  erecting  a  dwelling  house  for  the 
president  and  his  successors  In  office,  and 
situated  on  the  college  grounds,  and  kept  in 
order  and  repair  at  college  expense;  while 
the  whole  lower  floor,  except  possibly  the 
kitchen.  Is  used  for  class-day,  commencement, 
and  other  receptions,  and  for  many  hospital- 
ities Incident  to  the  president's  functions, 
and  the  hall  and  drawing-room  are  also  used 
for  the  convenience  of  the  college  and  the 
president,  for  meetings  of  the  faculty  and 
committees,  for  conferences  with  university 
officers  and  students,  for  calls  on  university 
business,  and  for  the  annual  meetings  of  the 
corporation  at  which  degrees  are  voted, — ^Is 
exempt  from  taxation  as  property  occupied 
by  the  Institution  or  an  officer  thereof  for  the 
purposes  for  which  it  was  Incorporated. 

8.  Houses  occupied  by  collegre  pro- 
fessors, with  the  permission  of  the  college 
and  without  their  having  any  estate  therein 
or  paying  any  rent  therefor,  but  for  the  use 
of  which  an  allowance  Is  made  as  part  of  the 
compensation  for  their  services,  while  the 
principal  or  dominant  consideration  in  re- 
gard to  the  occupation  has  reference  to  the 
performance  of  their  duties  in  the  offices 
which  tbey  hold  as  professors  and  otherwise, 
rather  than  to  the  private  benefit  which  they 
would  receive  in  the  way  of  homes  for  them- 
selves and  their  families, — are  exempt  from 
taxation  under  Stat.  chap.  11,  i  6,  el.  8,  as 
amended  by  Stat.  1889,  chap.  465. 

(January  4,  1900.) 

REPORT  by  the  Superior  Ck)urt  for  Mid- 
dlesex County  for  the  opinion  of  the 
Supreme  Judicial  Court  after  judgment  in 
favor  of  petitioner,  of  an  action  to  recover 
back  taxes  alleged  to  have  been  wrongfully 
asseased  against  property  of  petitioner  and 
to  quash  the  assessment.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  Samuel  Hoar  and  Willian 
Sullivan,  for  petitioner: 

The  English  colleges  were  primarily 
boarding  houses. 

1  V.  A.  Huber,  English  Universities,  p. 
178;  Yale  University  v.  Neuj  Haven,  71 
Conn.  316,  43  L.  R.  A.  490,  42  Atl.  87;  O- 
C.  Broderick,  History  of  Oxford  University, 
chap.  2,  pp.  18-20,  61,  62;  Atkinson  &  Clark, 
History  of  Cambridge  University,  p.  243. 

In  the  buildings  of  which  an  English  col- 
lege usually  consisted  are  the  president's 
chamber,  the  fellows'  rooms,  scholars'  rooms, 
warden's  lodgings,  the  treasury,  the  li- 
brary, the  chapel,  the  hall  or  commons,  but^ 
tery,  kitchen,  brewery,  storehouse,  oflaees, 
and  stables. 

C.  G.  Robertson,  University  of  Oxford,  All 
Souls,  chap.  1 ;  Stokes,  University  of  Cam- 
bridge,   Corpus    Christi,    chap.    2;     Gray, 


male  Orphan  School  v.  Louisville  (Ky.)  40  L. 
R.  A.  110;  Yale  University  v.  New  Haven 
(Conn.)  48  L.  R.  A.  490;  White  v.  Smith  (Pa.) 
43  L.  R.  A.  498;  and  Phillips  Academy  v.  An- 
dover  (Mass.)  post,  550. 

As  to  exemption  of  property  used  by  such  In- 
stitutions for  revenue,  see  also  note  to  Book 
Agents  of  M.  B.  Church  South  v.  Hlntoa 
(Tenn.)  10  L.  R.  A.  280. 
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Queen's  College,  chaps.  2,  7 ;  Broderick,  His- 
tory of  the  University  of  Oxford,  chap.  2. 

In  like  manner  Harvard  Ck)llege,  from  its 
foundation,  was  a  community  of  teachers 
and  students  living  in  the  college,  housed 
and  fed  by  the  college. 

1  Quincy,  History  of  Harvard  University, 
462;  A.  McF.  Davis,  Early  College  Build- 
ings, p.  3. 

The  second  college  building  was  the  presi- 
dent's house. 

1  Quincy,  History  of  Harvard  University, 
appx.  No.  VII.  p.  473. 

From  the  beginning  the  corporation  and 
the  overseers  of  Harvard  College  have  con- 
sidered the  college  to  be  essentially  a  com- 
munity of  teachers  and  students,  housed  and 
fed  in  the  college,  living  in  college  buildings. 

They  considered  it  absolutely  necessary 
for  the  accomplishment  of  the  purposes  for 
which  the  college  was  incorporated,  thai  it 
should  have  buildings  suitable  for  housing 
and  feeding  its  president  and  teachers  and 
students. 

It  would  be  a  very  strange  and  illogical 
policy  for  the  colony,  the  province,  or  the 
commonwealth  to  put  a  tax  upon  buildings 
which  they  considered  so  essential  to  the 
college  that  they  strained  their  own  re- 
sources to  help  build  and  maintain  them. 

The  exemption  granted  by  the  colony  in 
the  charter  has  ever  since  been  respected  by 
the  province  and   the  commonwealth. 

Hardy  v.  Waltham,  7  Pick.  108 ;  Harvard 
College  v.  Boston,  104  Mass.  470. 

The  word  "occupied,"  in  the  statute,  is 
not  used  in  the  general  sense  in  which  a 
corporation  or  individual  may  be  said  to 
occupy  their  real  estate  when  it  is  not  occu- 
pied by  anyone  else,  but  in  the  sense  in 
which  an  incorporated  college,  academy, 
hospital,  or  like  institution  occupies  its  col- 
lege, academy,  or  hospital,  and  the  land  and 
buildings  connected  therewith. 

Lynn  Workingmen*8  Aid  Asao,  v.  Lynn, 
136  Mass.  285. 

The  occupancy  by  "officers,"  required  by 
the  Revised  Statutes  of  1835  and  the  subse- 
quent enactments,  is  the  same  kind  of  occu- 
pancy,— actual  occupancy  by  the  party  des- 
ignated, without  qualification  as  to  the  de- 
gree or  completeness  of  the  occupant's  con- 
trol, unqualified  as  to  the  right  or  title  un- 
der which  the  occupancy  is  maintained,  and 
qualified  in  the  statute  of  1835  and  its  sub- 
sequent revisions  only  in  the  purpose  for 
which  it  is  maintained. 

The  premises  are  not  in  the  exclusive  con- 
trol of  the  president;  they  are  occupied  in 
part  by  the  college  and  its  officers.  The 
president  occupies  so  much  of  them  as  he 
occupies,  not  as  a  lessee,  but  as  licensee. 
There  is  no  relation  of  landlord  and  tenant, 
but  mere  permission  to  occupy,  on  one  side, 
and  on  the  other,  no  obligation  either  to 
occupy  or  to  pay  rent. 

Pierce  v.  Cambridge,  2  Cush.  613. 

The  students  are  not  lessees.  Their  rela- 
tion is  more  that  of  lodgers. 

White  V.  Maynard,  111  Mass.  250,  15  Am. 
Rep.  28. 

It  is  the  dealings  of  the  college  with  its 
aL.R.  A. 


property,  the  use  it  makes  of  it,  that  is  to 
decide  the  question  of  its  exemption. 

Mount  Hermon  Boys*  School  v.  OUly  145 
Mass.  148,  13  N.  E.  354;  Chapel  of  Good 
Shepherd  v.  Boston,  120  Mass.  212;  Man- 
achuaetts  Oejieral  Hospital  v.  SomeroiLlt, 
101  Mass.  319;  Wealeyan  Academy  v.  Wil- 
hraham,  90  Mass.  599;  Salem  I^oeum  ▼. 
Salem,  154  Mass.  15,  27  N.  E.  672;  A'ew 
England  Hospital  for  Women  d  Children  v. 
Boston,  113  Mass.  518;  Trinity  Church  v. 
Boston,  118  Mass.  164. 

Dormitories  and  dining-halls  are  exempt. 

Yale  University  v.  New  Haven,  71  Comi. 
316,  43  L.  R.  A.  490,  42  Atl.  87. 

Mr.  Gilbert  A,  A.  PeYey,  for  defend- 
ants: 

Exemptions,  being  an  exception  to  the 
general  rule,  are  regarded  as  in  derogation 
of  equal  rights,  and  the  tendency  of  the 
courts  is  to  construe  them  strictly. 

Boston  Soc,  of  Redemptorist  Fathers  v. 
Boston,  129  Mass.  178;  Mount  Hermon 
Boys*  School  v.  GUI,  145  Mass.  144,  13  N.  E. 
354;  Cfinoinnati  College  v.  State,  19  Ohio. 
115;  Third  Cong,  Soc.  v.  Springfield,  Ut 
Mass.  396,  18  N.  E.  68. 

Prior  to  the  Revised  Statutes  of  1836, 
certain  exemptions  had  been  provided  by  law 
for  Harvard  College,  with  certain  exoeptiooi 
in  favor  of  local  taxation  in  Cambridge. 

Harvard  College  v.  Boston,  104  Mass.  489; 
Harvard  College  v.  Kettell,  16  Mass.  204; 
Stat.  1821,  chap.  107,  S  6;  Stat.  1830,  chap. 
151,  S  0.  I 

The  intent  of  the  legislature  by  the  proti-    | 
sionsof  the  Revised  Statutes,  and  the  subse- 
quent later  provisions  as  now  found  in  chap- 
ter 465  of  the  Acts  of  1889,  was  to  restrict 
the  terms  of  the  then  (1835)  existing  law. 

Williams  College  v.  Williamstoton  Asses- 
sors, 167  Mass.  507,  46  N.  E.  394. 

If  the  exemption  is  not  applicable  to  the 
houses,  neither  does  it  apply  to  the  several 
pieces  of  land  appurtenant  to  the  houses. 

Trinity  Church  v.  Boston,  118  Mass.  167. 

To  relieve  from  taxation,  the  property 
must  be  shown  to  have  been  necessarily 
occupied  by  the  institution  or  its  officers  for 
the  purpose  for  which  the  institution  was 
incorporated. 

Massachusetts  General  Hospital  ▼.  Sotner- 
ville,  101  Mass.  321;  Proprietors  of  Sout\ 
Cong.  Meetinghouse  v.  Lowell,  1  Met.  541: 
Amhei'st  College  v.  Amherst  Asaeasors,  173 
Mass.  23.3.  53  N.  E.  815. 

Rooms  occupied  by  tenants  for  hire  of  t 
corporation  established  for  charitable  uses 
are  not  exempt. 

Chapel  of  Good  Shepherd  ▼.  Boston,  120 
Mass.  212. 

The  principal  use  was  not  that  for  colle^ 
purposes. 

Salem  Lyceum  v.  Salem,  154  Masa.  16,  27 
N.  E.  672. 

The  question  of  rent  or  lease,  or  the  man- 
ner of  payment  of  the  rent,  is  importaat 
only  as  bearing  upon  the  nature  of  the  oc- 
cupation, and  whether  the  occupation  is  in 
fact  for  the  purposes  for  which  the  plaintiiT 
was  incorporated. 

Pierce  ▼.  Cambridge,  2  Cush.  611;  ifost- 
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achu9eti8  General  Hospital  v.  Somerville, 
101  Mass.  326;  Mount  Hermon  Boys*  School 
V.  Gili,  145  Mass.  145,  13  N.  £.  354;  Will- 
«a»i«  College  v.  Williamstoion  Assessors, 
167  Mass.  509,  46  N.  £.  394;  Wesleyan  Acad- 
emy V.  Wilbraham,  09  Mass.  603. 

Kxemption  from  taxation  of  church  prop- 
erty depends  upon  the  use  for  which  the 
building  in  question  is  intended,  and  is  lim- 
ited by  such  use. 

Old  South  Soo,  y.  Boston,  127  Mass.  379. 

This  exemption  is  extended  only  to  the 
part  of  the  property  which  was  used  as  a 
place  of  worship  and  for  the  purposes  con- 
nected with  it,  such  as  the  vestry,  the  fur- 
nace, and  the  like. 

Proprietors  of  South  Cong.  Meeting- 
house V.  Lou^ll,  1  Met.  538 ;  Old  South  Soc, 
V.  Boston,  127  Mass.  379;  Trinity  Church  v. 
Boston^  118  Mass.  164. 

MortoBy  J.,  delivered  the  opinion  of  the 
eourt: 

This  is  an  action  to  recover  back  taxes 
that  were  assessed  by  the  defendants  on  cer- 
tain parcels  of  real  estate  belonging  to  the 
plaintiff  corporation,  situated  in  Cambridge, 
which  the  plaintiff  contends  were  exempt 
from  taxation  under  Pub.  Stat.  chap.  11,  S 
5,  cl.  3,  as  amended  by  Stat.  1889,  chap.  465. 
The  case  was  heard  by  a  justice  of  the  supe- 
rior court  without  a  jury,  on  what  are  called 
agreed  facts,  but  which  we  interpret  as  au- 
thorizing the  court  to  draw  such  inferences 
from  them  as  he  thought  they  justified ;  and 
he  foimd  that  the  property  was  exempt,  and 
found  for  the  plaintiff  for  the  entire  amount, 
and  reported  the  case  to  this  court  in  such  a 
manner  as  to  present  the  question  of  the  as- 
eessability  of  each  of  the  parcels. 

We  think  that  the  ruling  of  the  superior 
court  was  right,  and  that  all  of  the  property 
was  exempt  from  taxation.  Many  of  the 
principles  and  considerations  and  authori- 
ties applicable  to  this  case  have  been  stated 
and  referred  to  somewhat  at  length  in  Phil- 
lips Academy  v.  Andover,  post,  550,  55 
X.  £.  841,  and  we  do  not  deem  it  necessary 
to  repeat  them  here. 

The  history  of  Harvard  College,  and  of 
like  institutions,  shows,  we  think,  that  from 
the  beginning  dormitories  and  dining  halls 
have  been  furnished  by  the  college  for  the 
use  of  the  students,  and  have  been  regarded 
as  devoted  to  college  purposes.  In  addition 
to  this,  the  effect  of  the  decisions  in  Wes- 
leyan Academy  v.  Wilbraham,  99  Mass.  599, 
and  Mount  Hermon  Boys*  School  v.  Gill, 
145  Mass.  139,  13  N.  £.  354,  is  plainly  to 
exempt  property  applied  to  such  uses.  See 
also  Yale  University  v.  New  Haven,  71 
Conn.  316,  43  L.  R.  A.  490,  42  Atl.  87,  and 
State  v.  Ross,  24  N.  J.  L.  497.  We  do  not 
think  that  it  makes  any  difference  in  princi- 
ple that  the  college,  instead  of  itself  furnish- 
ing board,  provides  a  place,  without  rent  or 
compensation  in  any  form,  or  a  lease  or  any 
agreement  for  a  fixed  term,  for  the  use  of 
students  who  club  together  for  the  purpose 
of  obtaining  for  themselves,  with  the  assist- 
ance of  the  college,  food  at  cost.  Property 
so  used  is  occupied  for  the  purposes  for 
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which  the  college  was  incorporated.  Many 
particulars  are  stated  in  the  agreed  facts  in 
regard  to  No.  17  Kirkland  street,  which  is 
the  parcel  that  we  are  now  considering,  that 
we  do  not  think  it  necessary  to  refer  to,  as 
it  seems  to  us  plain  that  the  property  is  ex- 
empt from  taxation. 

The  history  of  the  college,  and  of  the  leg- 
islation relating  to  it,  also  shows,  we  think, 
that  the  president's  house,  during  the  earlier 
years  of  the  college  at  any  rate,  was  re- 
garded as  almost,  if  not  quite,  as  necessary 
for  the  purposes  of  the  institution  as  dor- 
mitories and  dining  halls.  Public  money 
was  appropriated  by  the  general  court  to 
build  itj  as  it  had  been  to  build  the  college 
buildings;  and  the  occupancy  of  it  evident- 
ly was  considered  as  altogether  official.  The 
present  house  was  built  with  funds  given 
expressly  for  the  purpose  of  erecting  a 
dwelling  house  for  the  president  and  his  suc- 
cessors in  office,  and  since  H  was  built  has 
been  occupied  by  them  and  their  families. 
The  president  pays  no  rent  or  compensation 
for  the  use  and  occupation  of  the  house,  and 
has  no  lease,  but  occupies  it,  if  he  chooses, 
so  long  as  he  performs  the  duties  of  presi- 
dent. It,  with  several  of  the  other  houses 
that  were  taxed,  namely,  Nos.  11,  25,  and  37 
Quincy  street, — this  being  17  Quincy  street, 
are  now,  and  were  at  the  time  of  the  assess- 
ment, within  the  college  grounds,  and  the 
premises  are  kept  in  order  and  repair,  in- 
cluding grading,  graveling  walks,  fertiliz- 
ing, and  repairing  and  cleaning  furnace,  re- 
moval of  ashes,  etc.,  under  the  direction  of 
the  college  superintendent  of  buildings  and 
the  superintendent  of  grounds,  and  at  the 
college  expense.  The  whole  lower  floor,  "ex- 
cept, possibly,  the  kitchen,  is  used  for  class- 
day,  commencement,  and  other  receptions, 
and  for  many  hospitalities  incident  to  the 
president's  functions."  The  hall  and  draw- 
ing-room are  also  used  for  the  convenience 
of  the  college  and  the  president,  for  meet^ 
ings  of  the  faculty  and  committees,  for  con- 
ferences with  university  officers  and  stu- 
dents, for  cajls  on  university  business,  and 
for  the  annual  meetings  of  the  corporation 
at  which  degrees  are  voted.  The  rest  of 
the  house  consists  of  the  usual  living  and 
housekeeping  rooms  and  chambers,  and  is 
used  by  the  president  and  his  family  as  a 
dwelling  house.  It  seems  to  us  that,  on 
these  facts,  the  dominant  or  principal  pur- 
pose of  the  occupancy  by  the  president  can- 
not fairly  be  regarded  as  other  than  that 
for  which  the  college  was  incorporated,  and 
that  the  justice  who  heard  the  case  in  the 
superior  court  was  justified  in  so  finding. 
His  occupation  is  official,  as  the  head  of  the 
university,  just  as,  for  instance,  the  presi- 
dent occupies  the  White  House;  and  it  can- 
not be  said,  in  any  just  sense,  we  think,  that 
it  is  a  private  occupation,  for  his  own  bene- 
fit. 

The  remaining  six  houses  are  occupied  by 
professors,  three  of  whom  are  deans,  each 
charged  with  a  portion  of  the  administra- 
tive duties  formerly  devolving  exclusively 
on  the  president.  Three  of  the  houses,  as 
already   observed,    are   within   the   ooll^ 
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grounds.  All  of  them  are  kept  in  order  and 
repair  at  the  expense  of  the  college,  in  the 
same  manner  and  to  the  same  extent  as  the 
house  occupied  by  the  president.  The  halls 
and  drawing-rooms  in  all  of  them,  except 
Ko.  37  Quincy  street,  occupied  by  Prof.  Lang- 
dell,  are  used  partly  for  the  convenience  of 
the  college,  and  partly  for  that  of  the  pro- 
fessor,— for  different  college  uses  and  pur- 
poses incident  to  his  duties  as  professor, 
chairman  of  committees,  dean,  and  the  like. 
In  the  case  of  No.  11  Quincy  street,  the 
drawing-room  and  hall  are  used  by  the  pro- 
fessor for  regular  college  exercises  during 
the  college  year.  In  the  case  of  l^o.  16 
Quincy  street,  the  professor  is  chairman  of 
the  "Freshman  Advisors  Committee  of  the 
Faculty  of  Arts  and  Sciences,"  consisting 
of  about  twenty  persons,  and  he  has  a  great 
number  of  interviews  in  his  drawing-room 
with  students  and  parents.  In  the  case  of 
No.  25  Quincy'  street,  the  college,  in  1892, 
made  additions  and  improvements  at  its  own 
expense,  so  as  to  make  it  more  convenient 
for  the  transaction  of  college  business,  and 
the  entertaining  of  guests  on  college  ac- 
count. The  additions,  as  well  as  the  draw- 
ing-room and  hall,  are  used  for  different 
college  purposes  incident  to  the  several  du- 
ties of  the  occupying  professor.  'The  parts 
of  the  houses  to  which  no  reference  has  been 
made  are  used  by  the  professors  and  their 
families,  and  consist  of  the  usual  living 
and  housekeeping  rooms  and  chambers.  In 
the  fall  of  the  year,  when  the  salaries  of 
the  professors  are  voted,  they  are  fixed  at 
certain  sums,  "and  the  use  of  the  house 
$750,"  or  whatever  the  sum  may  be.  Other- 
wise, the  professor  pays  no  rent,  and  has  no 
other  agreement  for  his  use  and  occupation 
of  the  house,  but  uses  it  as  such  professor. 

We  think  that  it  was  competent  for  the 
justice  who  heard  the  case  to  find,  on  these 
facts,  that  the  principal  or  dominant  consid- 
eration in  regard  to  the  occupation  of  the 
houses  by  the  several  professors  had  refer- 
ence to  the  performance  of  their  duties  in 
the  offices  which  they  held  as  professors  and 
otherwise,  rather  than  to  the  private  bene- 
fit which  they  would  receive  in  the  way  of 
homes  for  themselves  and  their  families,  and 
that  he  was  justified  in  finding  that  the  oc- 
cupancy was  for  the  purpose  for  which  the 
college  was  incorporated.  This  case  is  dis- 
tinguishable, we  think,  from  Williams  Col- 
lege  v.  Williamatoum  Assessors,  167  Mass. 
505,  46  N.  E.  394.  In  the  first  place,  there 
was  no  question  in  that  case  as  to  the  taxa- 
fion  of  a  building  used  for  a  dormitory 
and  dining  hall  for  the  students.  In  the  next 
place,  the  occupation  by  the  professors  in 
this  case  clearly  lacks  the  exclusive  charac- 
ter which  it  was  held  to  have  in  that  case. 
In  the  third  place,  no  such  use  for  college 

Surposes  is  shown  to  have  been  made  of  the 
ouses  occupied  by  the  professors  in  that 
case  as  appears  in  this  case.  In  the  fourth 
place,  the  sums  fixed  as  compensation  for 
the  use  of  the  houses  in  that  case  were  paid 
and  received  as  rent,  and  the  court  so 
treated  it  in  the  opinion.  In  this  case  the 
sums  fixed  for  the  use  of  the  houses  were  al* 
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lowed  as  part  of  the  compensation  for  lerr- 
ices  as  professor,  thus  tending  to  show,  u 
said  in  Massctchusetts  OenertU  Hosjntai  v. 
SomervUle,  101  Mass.  326,  that  ''the  occupa- 
tion was  one  merely  by  reason  of  service," 
and  that  the  value  put  upon  the  use  of  the 
house  was  merely  "a  convenient  mode  of  ad- 
justing the  compensation,    .    .     .    and  not 
as  the  income  or  fruit  of  an  estate  granted." 
Lastly,  this  case  seems  to  be  one  where  the 
buildings  are  occupied  "with  the  permissioi 
of  the  college,  and  without"  the  professors 
"having  any  estate  therein  or  paying  any 
rent  therefor;"  in  which  case  it  was  said  in 
Pierce  v.  Cambridge,  2  Chish.  611,  the  build- 
ings would  be  exempt  from  taxation.    The 
defendant    relies   on    Third   Cong.    8oc.   t. 
Springfield,  147  Mass.  396, 18  N.  £.  68,  which 
was  a  case  where  a  parsonage  was  declared 
to  be  unexempt.    The  court  held  that  reli- 
gious societies  dia  not  come  within  the  daose 
that  we  have  been  considering,  but  withim 
the  seventh  clause,  and  that  the  exemption 
was  limited  to  houses  of  religious  worship 
only.    That  case  is  not  applicable  to  this. 
We  think  that  the  judgment  of  the  Superior 
Court  should  he  affirmed. 
So  ordered. 


Trustees  of  PHILLIPS  ACADEMY 
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InhabiUnts  of  the  Town  of  ANDOVKR  M 
al. 
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1.  Tlie  occupancy  of  real  estate  Ibr  aa 
educational  Instltntlon  or  Its  officen 
for  the  purposes  for  which  it  was  Incorpo- 
rated, in  order  to  exempt  the  property  Trom 
taxation  under  Pub.  Stat.  chap.  11,  f  6,  cL  S. 
as  amended  by  Stat.  1889.  chap. '465,  mast 
have,  or  be  supposed  to  have,  a  direct  cQanee^ 
tion  with  such  purposes. 

2.  PremUea  occnpled  toy  tlie  profeao- 
ors  of  an  academy  and  their  famlliea 
may  be  exempt  from  taxation,  under  Fn^. 
Stat.  chap.  11,  I  5,  cl.  3,  as  amended  by  Stat. 
1889,  chap.  465,  exempting  real  estate  of 
such  institutions  when  occupied  by  them  or 
their  officers  for  the  purposes  for  whi(^  they 
are  incorporated. 

8.  Abnttlns  property  may  be  comatl- 
tntlonally  aitiieiiaed  for  benefits  from  the 
watering  of  streets. 

4.  A  -rote  appropriating  moneF-  tor 
■treet  uprlnkllniTy  expressly  Btatlns  that 
it  is  appropriated  under  Stat.  1895,  chap. 
186,  means  that  the  provisions  of  tl&at  act 
are  to  be  applied  in  regard  to  the  expend.- 
ture,  and«  in  the  absence  of  anything  llxaitlsg 
the  amount  of  the  assessment  the  fair  ia- 
ference  is  that  the  whole  cost  is  to  be  ••- 
sessed  on  the  abutting  property. 

(January  4,  1900.) 

CASE  submitted  upon  a^eed  statement  cf 
facta  for  the  opinion  of  the  Suprenie  Ja- 
dicial  Court  as  to  the  right  to  recover  bade 
taxes  assessed  upon  property  belon^ng  t> 


NoTD. — As  to  exemption  of  property  at  edu- 
cational institutions  from  taxation,  see  precsd- 
ing  case  and  footnote  thereto. 
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flaintiffft  and  paid  uxid«r  protest  New  trial 
<ffiered. 
The  facts  are  stated  in  the  opinion. 
Mr.  Thomas  H.  Bvssell,  for  plaintiffs: 
Plaintiffs  are  entitled  to  have  abated  the 
pari  of  said  tax  assessed  upon  nine  houses 
which  at  the  time  of  said  assessment  were 
occupied  by  the  professors;  also  they  are  en- 
titled to  have  abated  $102.27,  assessed  upon 
them  and  included  in  said  tax,  for  a  part  of 
the  expense  of  sprinkling  the  streets  of  An- 
4over. 
Mr.  William  Odlin,  for  defendants: 
Each  professor  is  the  sole  occupant  of  his 
premises,  has  complete  and  undisturbed  pos- 
eession  thereof,  and  uses  the  property  strict- 
ly for  his  private  purposes. 

This  occupation  of  widely  separated  indi- 
vidual houses  by  separate  individuals  as 
their  place  of  residence,  and  residence  only, 
is  not  such  a  use  by  the  corporation  as  to  be 
within  the  purpose  for  which  the  corpora- 
tion was  formed. 

Williams  College  v.  Williamstoton  Assess- 
or9,  167  Mass.  505,  46  N.  E.  394. 

The  legislature  had  the  authority  to  pass 
•chapter  186  of  the  Acts  of  1895,  and  the  se- 
lectmen had  the  right  to  water  the  streets 
as  they  did,  and  assess  the  costs  on  the  es- 
tates benefited. 

Boston  Seamen's  Friend  8oo.  v.  Boston, 
116  Mass.  181. 

The  assessment  for  street  watering  is  a 
tax  for  a  local  improvement,  and  is  not  a  tax 
imposed  for  the  general  purpose  of  govern- 
ment, from  which  exemption  imder  the  stat- 
utes can  be  properly  claimed. 

Morton,  J^  delivered  the  opinion  of  the 
court: 

This  case  was  heard  on  agreed  facts,  and 
the  principal  question  is  whether  the  proper- 
ty for  which  tne  plaintiffs  were  assessed  was 
exempt  from  taxation  by  virtue  of  Pub.  Stat. 
chap.  11,  8  5,  d.  3,  as  amended  by  Stat.  1889, 
chap.  465,  which  provides  that  ''the  personal 
property  of  literary,  benevolent,  charitable 
and  scientific  institutions  and  temperance  so- 
cieties incorporated  within  this  common- 
wealth, and  the  real  estate  belonging  to  such 
institutions  occupied  by  them  or  Uieir  offi- 
cers for  the  purposes  for  which  they  are  in- 
corporated," shall  be  exempt  from  taxation. 
There  can  be  no  doubt  that  Phillips  Acade- 
my ia  an  institution  within  the  meaning  of 
the  exempting  clause,  and  that,  with  perhaps 
a  possible  doubt  in  the  case  of  Prof.  Park, 
the  persons  occupying  the  various  houses 
were  officers  of  the  institution.  Williams 
College  v.  WilliamstoiDn  Assessors,  167 
Mass.  50o«  46  N.  £.  394.  The  more  difficult 
question  is  whether  the  property  was  occu- 
pied by  them  for  the  purposes  for  which  the 
institution  was  incorporated.  It  is  not  easy, 
and  perhaps  not  possible,  to  define  what  will 
-constitute  such  an  occupancy  under  all  cir- 
cumstances, and  we  shall  not  attempt  it; 
but  there  are  some  general  rules  and  consid- 
erations which  we  deem  it  proper  to  state, 
notwithstanding  the  disposition  which  is 
made  of  this  case. 

The  occnipancy  referred  to  usually  will  re- 
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suit  from  the  official  connection  of  the  offi- 
cer with  the  institution^  and  commonly  will 
continue  only  so  long  as  such  connection 
lasts.  The  legislature  could  have  provided, 
as  it  did  formerly  in  the  case  of  Harvard 
College  (in  tax  act  of  1818,  and  prior  and 
subsequent  tax  acts) ,  that  such  occupancy  of 
itself  should  exempt  the  estate  from  taxa- 
tion, or  even  that  all  of  the  real  estate  be- 
longing to  any  of  the  favored  institutions 
should  be  exempt.  Previous  to  the  adoption 
of  the  Revised  Statutes  this  seems  to  have 
been  the  case,  with  a  qualification  after  a 
time  in  regard  to  Harvard  College  and  Phil- 
lips Academy.  The  exemptions  were  incor- 
porated each  year  in  the  annual  tax  acts,  and 
the  institutions  exempted  were  described  by 
name,  except  that^  beginning  with  1801, 
there  was  in  each  act  a  general  provision  ex- 
empting academies  estalished  by  the  law  of 
this  commonwealth.  Phillips  Academy  came 
under  this  general  provision,  but  by  a  pro- 
viso in  the  act  of  1821  (chap.  107,  9  6)  and 
in  succeeding  acts  it  was  provided  (and  this 
is  the  qualification  referred  to  above)  i^at 
nothing  contained  in  the  act  should  "pre- 
vent the  town  of  Andover  from  taxing  such 
real  estate  belonging  to  the  corporation  of 
Phillips  Academy  situate  in  said  town  aa 
shall  not  be  under  the  immediate  occupation 
and  improvement  of  said  corporation,  or  of 
any  person  or  persons  connected  with  said 
corporation  exempted  from  taxation  by  this 
act."  The  persons  who  were  exempted  from 
taxation  that  were  connected  or  likely  to  be 
connected  with  Phillips  Academy  were  min- 
isters of  the  gospel,  preceptors  of  academies, 
and  Latin  grammar  school  masters.  These 
and  other  personal  exemptions  relating  to 
"the  president,  professors,  tutors,  librarians, 
and  students  of  Harvard,  Williams,  and  Am- 
'  herst  Colleges  and  of  all  other  theological, 
medical,  and  literary  institutions,"  were  re- 
pealed by  Stat  1828,  chap.  143.  The  effect 
of  this  repeal,  so  far  as  Phillips  Academy 
was  concerned,  seems  to  have  been  to  cause 
the  omission  in  subsequent  tax  acts  from 
the  proviso  of  the  conoluding  clause,  which 
had  provided  by  implication  that  real  estate 
belonging  to  the  corporation  and  occupied  by 
any  person  connected  with  it  should  be  ex- 
empt from  taxation.  By  the  Revised  Stat- 
utes a  general  rule  was  established,  which 
described  in  a  single  phrase  the  institutions 
to  be  exempted,  and  limited  the  exemption 
to  the  real  estate  belonging  to  them,  and 
"actually  occupied  by  them  or  by  the  officers 
of  said  institutions  for  the  purposes  for 
which  they  were  incorporated."  Rev.  Stat, 
chap.  7,  S  ^f  cl.  2.  This  statute,  with  certain 
additions  and  amendments  not  now  mate- 
rial, has  been  continued  by  successive  re-en- 
actments to  the  present  time.  It  is  mani- 
fest that  under  the  Revised  Statutes  and 
succeeding  statutes  the  mere  fact  that  real 
estate  belonging  to  an  exempted  institution 
was  occupied  by  it  or  by  one  of  its  officers 
could  not  be  regarded  as  sufficient,  without 
anything  more,  to  exempt  the  property  from 
taxation,  and  it  has  not  been  so  regarded. 
Pierce  v.  Cambridge,  2  Cush.  611;  Williams 
College    v.    Williamstown    Assessors,    167 
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Mass.  505«  46  N.  E.  394;  Amherst  College  v. 
Amherst  Assessors,  173  Mass.  233,  63  N.  E. 
815.  In  any  other  view  the  words  "for  the 
purposes  for  which  they  are  incorporated" 
would  be  unnecessary  and  meaningless.  The 
omission  from  subsequent  statutes  of  the 
word  "actually/*  which  was  in  the  Revised 
Statutes,  does  not  affect  the  construction. 
L^fnn  Workingmen*s  Aid  Asso.  v.  Lynn,  136 
Mass.  283,  286.  Whatever  else,  therefore, 
may  be  said  of  the  occupancy,  it  must  be  for 
the  purposes  for  which  the  institution  was 
incorporated,  and  this  renders  it  necessary  to 
inquire  into  the  nature  and  character  of  the 
occupancy.  If  they  are  such  that,  taking  all 
of  the  circumstances  and  all  the  legitimate 
considerations  into  account,  it  can  be  fairly 
said  that  the  purpose  of  the  occupancy  is 
that  for  which  the  institution  was  incorpor- 
ated, then  the  property  is  exempt;  otner- 
wise,  not. 

The  occupancy  contemplated  by  the  stat- 
ute means<  we  think,  something  more  than 
that  which  results  from  ownership  and  pos- 
session on  the  part  of  the  institution,  or  the 
use  of  the  property  for  investment  purposes. 
It  must  have,  or  be  supposed  to  have,  direct 
reference  to  the  purposes  for  which  the  in- 
stitution was  incorporated,  and  must  tend, 
or  be  supposed  to  tend,  directly  to  promote 
them.  In  a  sense,  any  occupancy  on  the  part 
of  the  institution  or  its  officers  may  be  said 
to  have  reference  to  those  purposes,  and  to 
promote  them.  But  the  language  of  the 
statute  implies,  we  think,  a  direct,  or  what 
is  supposed  to  be  a  direct^  connection  between 
the  occupation  and  the  purposes  for  which  the 
institution  was  incorporated,  and  not  an  in- 
direct one.  It  is  not  enough,  for  instance,  that 
an  income  is  aerived  from  the  occupancy, 
which  is  applied  to  carrying  on  the  institu- 
tion. Ohapel  of  Oood  Shepherd  v.  Boston,  120 
Mass.  212.  At  the  same  time  the  occupancy 
may*be  of  the  sort  contemplated  by  the  stat- 
ute, notwithstanding  that,  as  incident  to  it, 
rent  is  received,  <a  the  pecuniary  value  to 
the  officer  occupying  it  is  taken  into  account 
in  some  other  manner.  McLSsachusetts  Gen- 
eral Hospital  V.  Somerville,  101  Mass.  319. 
The  distinction  lies,  it  seems  to  us,  between 
an  occupancy  which  is  for  the  private  bene- 
fit and  convenience  of  the  officer,  and  which 
is  so  regarded  by  the  parties, — as  in  the  ordi- 
nary case  of  landlord  and  tenant, — and  an 
occupancy  where,  although  necessarily  to 
some  extent  the  relation  of  landlord  and  ten- 
ant enters  into  it,  the  dominant  or  principal 
matter  of  consideration  is  the  effect  of  the 
occupancy  in  promoting  the  objects  of  the  in- 
stitution, and  upon  the  efficiency  and  influ- 
ence of  the  officer  as  such,  and  upon  those 
whom  the  institution  is  designed  to  benefit. 
In  the  former  case  the  property  would  not 
be  exempt,  and  in  the  latter  it  would;  and 
the  fact  that  the  institution  incidentally  de- 
rived some  pecuniary  advantage  from  the 
occupancy  would  not  deprive  the  property  of 
the  exemption  to  which  it  otherwise  would 
be  entitled.  In  considering  whether  proper- 
ty is  occupied  so  as  to  be  exempt,  regard  may 
be  had,  among  other  things,  to  the  situation 
of  the  institution.  If>  for  instance,  it  is  so 
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situated  that  desirable  residences  are  not  or 
may  not  be  easily  obtainable,  and  those  in 
charge  of  it  are  of  opinion  that  such  officers 
as  the  best  interests  of  the  institution  and 
of  those  resorting  to  it  require  can  be  more 
readily  obtained  if  the  institution  provides 
places  for  them  to  live  in,  and  it  does  so,  this 
may  be  taken  into  account  in  determining 
whether  the  occupancy  is  for  the  purposes 
for  which  the  institution  was  incorporated. 
Or,  again,  if,  with  the  best  interests  of  the 
institution  as  an  educational  institution  in 
view,  and  for  the  purpose  of  enhancing  its 
advantages  to  students^  and  of  promoting 
discipline  and  good  conduct,  and  greater  free- 
dom of   intercourse    between   students  and 
professors  and  instructors,  those  in  charge 
deem  it  advisable  that  the  president  and  pro- 
fessors and  others  connected  with  the  insti- 
tution  should  occupy  residences  in  the  col- 
lege yard  or  in  proximity  to  the  college 
buildings,  this  also  may  be  taken  into  ac- 
count.   The  dominant  purpose  of  the  occu- 
pancy under  such  or  similar  circumstanees 
may  be  as  truly  that  for  which  the  institu- 
tion was  incorporated,  as  the  occupancy  of 
buildings  for  recitation  purposes  or  for  offi- 
ces or  for  other  like  purposes  would  be.  And 
the  occupancy  does  not  lose  what  may  be- 
termed  its  institutional  character  and  pur- 
pose because,  as  incidental  to  it,  the  presi- 
dent and  professors  and  other  officers  and 
their  families  are  provided  with  homes,  for 
the  possession  and  enjoyment  of  which  by 
them  compensation  is  allowed  or  taken  into- 
account  in  some  manner.    In  many,  if  not 
most,  New  England  colle^^  and  academies, 
the  presence  of  the  families  of  the  president 
and  professors  and  other  officers  has  been 
and  is  regarded  as  advantageous  to  the  stu- 
fdents  and   as  beneficial  to  the  institution. 
The  occupation,  therefore,  by  them,  as  homes, 
of  property  belonging  to  such  institutions, 
would  not  necessarily  be  inconsistent  with 
the     spirit   and   intent   of    the    exempting 
clause.     In  considering  the  purpose  of  the 
occupancy,  due  weight  is  also  to  be  given  to- 
the  intentions  of  tiliose  in  charge  of  the  in- 
stitution.   Hie   institution    can     only    act 
through  agents.    In  Massachusetts  General 
Hospital  V.  Somerville,  101  Mass.  319,  322, 
it  is  said:     "What  lands  are  reasonably  re- 
quired, and  what  uses  of  land  will  promote 
the  purposes  for  which  the  institution  was 
incorporated,  must  be  determined  by  its  offi- 
cers.   ...    In  the  absence  of  anything  to 
show  abuse^  or  otherwise  to  impeach  their 
determination,  it  is  sufficient  that  the  lands 
are  intended  for,  and  in  fact  appropriated  to, 
those  purposes."    And  again,  later:     "The 
presumption  is  in  favor  of  their  judgment, 
and  it  requires  something  more  than  mere 
difference  of  opinion  upon  a  matter  of  opin- 
ion especially  confided  to  them  to  overcome 
that  presumption."    Their  conclusions   are 
not  final.    But,  if  consistent  with  other  facts 
tending  to  show  that  the  purpose  of  the  oc- 
cupancy is  that  for  which  Uie  institution 
was  incorporated,  they  well  may  be  allowed 
to  have  a  controlling  effect.    The  question 
whether,  in  any  given  case,  the  property  i» 
or  is  not  exempt,  is  to  be  determined  by  con- 
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lidering  all  of  the  facts  and  circumatanoeB, 
and  the  intentions  and  purposes  of  those  in 
charge  of  the  institution  respeoting  the  use 
and  occupation  of  the  property  will  or  may 
ha?e  a  material  hearing  upon  the  proper  de* 
termination  of  the  question. 

In  applying  the  principles  thus  laid  down, 
it  is  dear  that  not  only  may  premises  used 
by  officers  as  homes  for  themselves  and  their 
families  be  so  occupied  by  such  officers  as  to 
be  exempty  but  also  dormitories  and  dining 
halis  and  boarding  houses,  gymnasiums,  and 
other  buildings  intended  primarily  for,  and 
actually  devoted  to«  the  use  and  benefit  of 
students  and  those  attending  the  institution 
for  the  purpose  for  which  it  was  incorporat- 
ed. The  statute  is  not  to  be  construed  nar- 
rowly, but  in  a  fair  and  liberal  sense,  and  so 
as  to  promote  tnat  spirit  of  learning,  chari- 
ty, and  benevolence  which  it  has  always  been 
one  of  the  fundamental  objects  of  the  people 
of  this  state  to  encourage. 

We  think  that  there  is  nothing  in  Pierce 
▼.  Cambridge,  2  Gush.  611;  Williama  College 
V.  WHliamatown  Asseseors,  167  Mass.  505, 
46  N.  £.  304,  and  Amherst  OoUege  v.  Am- 
herst Awessors,  173  Mass.  233,  53  N.  E.  816, 
necessarily  inconsistent  with  the  views  ex- 
pressed above.     In  Pierce  v.  Cambridge,  the 
question,  as  stated  in  Williams  College  v. 
Williametoum  Assessors,  167  Mass.  506,  46 
K.  £.  394,  "was  whether  the  real  estate  was 
taxable  to  Pierce  as  tenant;"  and  the  deci- 
sion was  put  on  the  ground  thait  the  facts 
were  such  as  to  create  in  Prof.  Pierce  an  es- 
tate as  tenants  for  whidi  he  was  taxable. 
Perhaps  the  ease  might  have  stood  equally 
well  on  the  ground  &at  the  occupation  ap- 
peared to  be  rather  for  the  private  benefit 
and  convenience  of  Prof.  Pierce  than  for  the 
purpose  for  which  the  college  was  incorpo- 
rated.    So,  in  Williams  College  v.  Williams- 
totcn  Assessors,  the  occupation  was  held  by 
a  majority  of  the  court  to  be  for  private  pur- 
poses.    The  case  stands  on  its  own  facts,  and 
was  not  supposed  by  a  majority  of  the  court 
to  overrule  any  prior  oases,  or  to  change  the 
law  as  it  had  been  previously  praotis^  and 
nnderetood.    Amherst    College  v.   Amherst 
Assessors  followed  the  Williamstoum  Case, 
and  went  on  the  ground  that  it  could  not  be 
held,  as  matter  of  law, — which  was  the  rul- 
ing of  the  superior  court, — ^that  the  house 
was  exempt,  though  it  was  intimated  in  the 
opinion  that  it  could  have  been  found  "that 
the  dominant  purposes  of  the  president's  oc- 
cupation were  not  private,   but  those  for 
which    the  coll^;e  was   incorporated."    On 
the  other  hand,  we  think  that  the  conclusions 
which  vre  have  reached  are  abundantly  sup- 
ported by  Wesleyan  Academy  v.  Wilhrdham, 
99  M&BS.  599;  Massachusetts  General  Hospi- 
tal  V.   SomervUle,  101  Mass.  319,  322,  and 
Mount    Hermon  Boys'   School  v.   Oill,   145 
Mass.   139,  13  N.  E.  354,  in  this  state;  and 
State  V-  Ros8^  24  N.  J.  L.  497,  and  Yale  Uni- 
versity V.  Vew  Haven,  71  Conn.  316,  43  L. 
R.  A.  490«  42  Atl.  87.     In  addition  to  these 
eases,   the  case  of  Salem  Lyceum  v.  Salem, 
154  Mass.  15,  27  N.  E.  672,  should  be  referred 
to.     Q.lie  property  in  that  case  was  held  to 
^  inexempt»  but  it  was  said  that,  "if  the 
IS  Li.  R- A. 


principal  occupation  is  by  the  plaintiff  for 
those  purposes  [t.  e.,  the  purposes  for  which 
the  pfaintifT  was  incorporated],  occasional 
and  incidental  use  for  other  purposes  might 
not  render  it  liable  to  taxation;"  thus  rec- 
ognizing that  it  is  or  may  be  the  dominant 
purpose  which  gives  character  to  the  occu- 
pation. As  illustrating  still  further  the  ef- 
lect  of  intention,  not  only  upon  the  charac- 
ter of  the  occupation,  but  as  establishing  the- 
fact  of  occupancy  for  a  purpose  entitling  the 
property  to  exemption,  see  New  EngUmd 
Hospital  for  Women  d  Children  v.  Boston, 
113  Mass.  518,  and  Trinity  Church  v.  Bos- 
ton, 118  Mass.  164.  See  also  Proprietors  of 
Rural  Cemetery  v.  Worcester  uounty  Comrs, 
152  Mass.  408,  10  L.  R.  A.  365,  25  N.  E.  618. 
In  this  last  case  the  petitioner,which  was  a 
cemetery  corporation,  was  authorized  to 
purchase  additional  lands,  to  be  "applied  ex- 
clusively" to  the  objects  oi  the  corporation. 
It  purchased  lands  on  which  there  was  a 
dwelling  house  and  barns,  and  it  was  as- 
sessed lor  these  lands.  At  the  time  of  the 
assessment  complained  of,  no  burial  lots  had'  ' 
been  laid  out  on  them.  But  it  was  held  that 
it  could  not  be  said  that  the  land  was  not- 
devoted  exclusively  to  the  objects  of  the  cor- 
poration, and  that  the  exemption  from  taxa- 
tion of  the  dwelling  house  and  barns  was 
justified  by  the  fact  that  the  buildings  and 
their  occupation,  as  described,  were  neces- 
sary for  the  business  of  the  corporation  and 
the  management  of  the  cemetery;  and  the- 
property  was  accordingly  declared  to  be  ex- 
empt. This  case  would  seem  to  show  that, 
even  if  the  occupation  was  required  to  be  ex- 
clusively for  the  purposes  for  which  the  in- 
stitution was  incorporated  ( which  we  do  not 
think  it  is),  an  occupation  bv  an  officer  and 
his  family  migiio  be  regaraed  under  some 
circumstances  as  exclusively  for  such  pur- 
poses, notwithstanding  the  element  of  pri- 
vate benefit.  Whether  the  occupancy  of 
Prof.  Taylor  should  be  referred  to  his  life- 
estate  or  to  his  connection  with  the  academy 
as  professor,  or  whether  the  academy  is  taxa- 
ble for  its  reversionary  interest,  we  do  not 
deem  it  necessary  to  consider  now. 

Down  to  this  point,  we  are  all  substantial- 
ly agreed.  But  some  of  my  brethren  think 
tnat  the  facts  are  not  stated  with  sufficient 
fullness  to  enable  us  to  pass  satisfactorily 
upon  the  question  thus  far  considered,  and 
that  the  agreed  facts  should  be  discharged 
and  the  case  sent  back,  so  that  the  facts  can 
be  presented  more  fully.  Others  of  my 
brethren  and  myself  are  inclined  to  construe 
the  agreed  facts  somewhat  liberally,  and  to 
think  that  we  can  decide  the  case  now.  But 
with  this  expression  I  yield  to  the  views  of 
those  of  my  brethren  who*  think  otherwise, 
and  am  content  that  the  agreed  facts  should 
be  discharged  and  the  case  sent  back  for  an- 
other trial. 

There  remains  the  question  as  to  the 
street- watering  assessments.  It  is  hardly  to 
be  expected  that  any  new  facts  which  may  be 
developed  will  affect  that  question.  It  will 
save  time  and  further  trouble,  therefore,  if 
we  express  our  opinion  on  it  now,  and  we 
see  no  objection  to  doing  so.    The 
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ments  were  made  under  Stat.  1895,  chap.  186, 
the  constitutionality  of  which  is  attacked  by 
the  plaintiffs.  A  similar  question  under  a 
similar  statute  was  considered  in  Sears  v. 
Boston,  173  Mass.  71,  43  L.  R.  A.  834,  53  N. 
E.  138,  and  the  constitutionality  of  the  stat- 
xite  was  there  upheld.  We  deem  it  enough 
on  this  point  to  refer  to  that  case.  It  is  set- 
-tied  that  local  or  special  assessments  like 
these  do  not  come  within  the  exemptions 
from  general  taxation.  Boston  Seamen's 
Friend  Soo,  v.  Boston,  116  Mass.  181.  But 
it  is  contended  that  the  provisions  of  the  act 
were  not  complied  with,  because  the  vote  ap- 
propriating the  money  for  street  watering 
did  not  provide  that  the  assessors  should  as- 
sess the  cost  of  watering  on  estates  abutting 
on  the  streets  th&t  were  watered.    The  vote 


did,  however^  contain  an  express  reference  to 
Stat.  1805,  chap.  186,  and  stated  that  tlie 
money  was  appropriated  under  that  act.  We 
think  that  tiie  plain  meaning  of  the  vote 
was  that  the  provisions  of  that  act  were  to 
be  applied  in  regard  to  the  expenditure  thftt 
was  authorized,  and  that,  in  the  absence  oi 
anything  limiting  the  amount  of  the  assessr 
ment,  the  fair  inference  was  that  the  whole 
cost  was  to  be  assessed  on  the  estates  that 
abutted  on  the  streets  that  were  watered.  All 
of  the  other  provisions  of  the  act  were  duly 
complied  with,  and  we  see  no  ground  on  whicb 
it  can  be  held  that  the  assessments  were  in- 
valid. The  result  is  that  the  agreed  facts 
are  to  be  discharged,  and  the  case  is  to  stami 
for  another  trioL 
So  ordered. 


ILLINOIS  SUPREME  COURT. 


.  CJmCAGO,    WILMINGTON,   &    VERMIL- 
ION  COAL  COMPANY,  Appt., 

V. 

PEOPLE  of  the  State  of  Illinois. 
(181  111.  270.) 

1.  No  reiitrlctlon  on  tlie  polic«  power 
of  tlie  learislatnre  to  provide  for  the  safe- 
ty of  miners  by  means  of  the  inspection  of 
mines,  or  otherwise,  is  made  by  Const,  art. 
4,  I  29,  which  expressly  requires  the  leglsla- 
•tnre  to  pass  laws  for  the  protection  of  opera- 
tive miners  by  providing  for  ventilation  and 
for  the  construction  of  escapement  shafts,  or 
such  other  appliances  as  may  secure  safety 
In  all  coal  mines. 

St,  ImponlnflT  upon  mine  owners  the  bur- 
den of  paying  the  cost  of  Inspection  of  the 
mines,  as  provided  by  act  July  1,  1895,  as 
amended  in  July,  1897,  is  a  valid  exercise  of 
the  police  power  which  does  not  depend  upon 
any  constitutional  grant  of  power  to  legis- 
late concerning  mines. 

8.  The  failure  to  limit  the  number  of 
Innpectlons  of  mlneii  does  not  make  act 
July  1,  1895,  as  amended  July,  1897,  provid- 
ing for  an  inspection  of  mines  at  the  cost  of 
the  mine  owners,  void  on  the  ground  that  it 
is  oppressive  and  may  impose  a  burden  by 
imposition  of  fees  which  would  destroy  the 
business  of  the  mine  owners,  where  the  stat- 
ute, after  providing  that  the  inspection  shall 
be  made  at  least  four  times  a  year  and  as 
-often  as  the  inspectors  deem  necessary,  pro- 
vides that  they  may  be  removed  for  neglect 
or  malfeasance,  and  prohibits  them  from  do- 
ing any  act  to  the  Injury  of  the  operators  of 
mines. 

(October  16,  1899.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Sangamon  County 
in  favor  of  the  People  in  a  proceeding  to 


NoTB. — As  to  statutory  provisions  for  pro- 
tection of  miners,  see  Consolidated  Coal  &  Mln. 
Co  V.  Floyd  (Ohio)  26  L.  R,  A.  848,  and  note- 
also  Re  Morgan  (Colo.)  47  L.  R.  A.  52. 

As  to  limitation  of  hours  of  labor  In  mines, 
see  Holden  v.  Hardy  (Utah)  87  L.  R.  A.  103 ; 
and  State  v.  Holden    (Utah)   37  L.  R.  A.  108, 
Affirmed    by     Supreme    Court    of  the    United  I 
fitates  m  169  U.  8.  306,  42  L.  ed.  780.  ' 
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compel  payment  of  fees  for  the  inspection  of 
defendant's  mines.    Affirmed. 

Statement  hy  PbiUipa,  J.: 

The  plaintiff,  the  people  of  the  state  of 
Illinois,  brought  suit  against  the  defendant 
coal  company  to  recover  on  account  of  ia- 
spection  fees  of  the  state  mine  inspector  for 
certain  mines  theretofore  inspected.  The 
suit  is  brought  to  recover  for  the  fees  pro- 
vided for  under  an  act  entitled  "An  Act  Pn>- 
viding  for  the  Health  and  Safety  of  Persons 
Employed  in  Coal  Mines/'  approved  May  :i3, 
1879,  and  amendments  thereto.  The  case 
was  tried  under  a  stipulation  as  to  the  facts. 
It  appears  that  the  appellant  owns  six  oo&l 
mines  in  this  state,  in  each  of  which  more 
than  six  men  are  employed.  One  of  these 
mines  is  in  the  second  mining  district  and 
five  are  in  the  first  district.  Between  the 
1st  day  of  November,1895,  and  the  1st  day 
of  July,  1897,  in  the  first  district^  the  mines 
were  inspected  twenty-two  times,  for  whidi 
the  aggr^ate  sum  of  $216  was  charged,  and 
between  &e  1st  day  of  July,  1897,  and  the 
27  th  day  of  April,  1898,  seven  inspections 
were  ros^de,  for  which  $70  was  charged.  The 
mine  in  the  second  district,  between  the  Ist 
day  of  November,  1896,  and  the  27th  day  of 
April,  1898,  was  inspected  four  times,  for 
which  $40  was  charged.  The  aggregate  of 
the  charges  for  the  inspections  thus  made 
was  $326.  The  defendant,  by  the  stipula- 
tion, admitted  the  amount  was  due  if  the 
plaintiff  was  entitled  to  recover,  and  sub- 
mitted two  propositions  of  law  to  be  held,  to 
the  effect  there  could  be  no  recovery  under 
either  count  of  the  declaration,  which  were 
refused,  and  exception  taken.  A  motion  in 
arrest  of  judgment  was  entered,  which  was 
denied,  and  a  finding  and  judgment  had  in 
favor  of  the  plaintiffs  for  $326,  to  which 
the  defendant  excepted.  The  question  is 
presented  whether  the  act  of  July  I,  1895, 
and  the  amendment  thereto  in  force  July, 
1897,  providing  for  the  payment  into  the 
state  treasury,  by  owners  or  operators  of 
coal  mines  of  this  state,  of  the  charges  i 
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by  state  mine  inspectors  for  inspecting  the 
mines,  are  yalid  enactments. 

Messrs,  Cluwles  W.  Thomas  and 
Oeorea  8-  House  for  appellant. 

ilessrs,  C.  A.  Hill  and  B.  D.  Monroe^ 

witii  Mr.  E.  C.  Akin,  Attorney  General,  for 
appellee : 

The  police  power  is  inherent  in  all  govern- 
ments, and  its  exercise  and  application,  ex- 
cept as  limited  by  the  Constitution  of  the 
the  state  or  of  the  United  States,  rests  in 
the  discretion  of  the  legislature. 

This  police  power  of  the  state  extends  to 
the  protection  of  the  lives,  limbs,  health, 
•comfort,  and  quiet  of  all  persons,  and  the 
protection  of  all  property  within  the  state. 

Cooley,  Const.  Lim.  p.  706;  Charleston  v. 
Rogers,  2  McCord,  L.  496 ;  Morgan*s  L,  d  T. 
R.  d  8,  8.  Co.  V.  Louisiana  Bd.of  Health,llS 
U.  S.  465,  30  L.  ed.  237,  6  Sup.  Ct.  Rep.  1114; 
Daniels  v.  Hilga/rd,  77  111.  640;  People  v. 
Harper,  91  111.  357;  Parker  &  W.  Public 
Health  k  Safety,  9  261;  Com,  ex  rel,  WH- 
iiams  V.  Bonnell,  8  Phila.  634. 

The  word  "appliances,"  as  used  in  the  Con- 
stitution, is  not  confined  or  limited  to  mere 
physical  annexations,  tools,  machinery,  or 
apparatus,  but  may,  and  does,  include  "any- 
thing through  or  by  which  something  is  ef- 
fect^ or  accomplished,"  or  "that  which  is" 
adapted  to  the  accomplishment  of  a  purpose." 

When  a  Constitution  confers  a  power,  or 
enjoins  a  duty,  it  also  confers  by  implication 
any  incidental  power  necessary  to  the  exer- 
cise of  the  one  or  the  performance  of  the 
other. 

6  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  928. 

Courts  ought  not  to  declare  an  act  of  the 
legislature  invalid  unless  it  is  in  plain  and 
obvious  conflict  with  the  Constitution. 

Cooley,  Const.  Lim.  6th  ed.  pp.  216-218; 
WilMon  V.  Salutary  Dist.  133  111.  443.  27  N. 
E.  203;  23  Am.  k  Eng.  Enc.  Law,  p.  351. 

Pliillipsy  J.,  delivered  the  opinion  of  the 
court: 

Section  29  of  article  4  of  the  Constitution 
is  as  follows:  "It  shall  be  the  duty  of  the 
general  assembly  to  pass  such  laws  as  may 
he  necessary  for  the  protection  of  operative 
miners,  by  providing  for  ventilation  when 
the  same  may  be  required,  and  the  construc- 
tion of  escapement  shafts,  or  such  other  ap- 
pliances as  may  secure  safety  in  all  coal 
xninefi,  and  to  provide  for  the  enforcement  of 
said  laws  by  such  penalties  and  punishments 
as  may  be  deemed  proper."  This  provision 
requires  the  legislature  to  pass  such  laws  as 
may  be  necessary,  etc.,  and  leaves  to  that 
body  the  determination  of  the  policy  of  the 
state  as  to  what  legislation  is  necessary  to 
conform  to  its  requirements.  The  legisla- 
ture has  seen  proper,  in  the  act  entitled  "An 
Act  Providing  for  the  Health  and  Safety  of 
Persons  Employed  in  Coal  Mines,"  approved 
May  28,  1879.  and  in  force  July  1,  1879,  and 
by  the  amendments  thereto,  to  require  cer- 
tain duties  to  be  done  and  performed  by  the 
owner.,  operator,  or  manager  of  a  coal  mine. 
Some  of  these  duties  are  as  follows:  Sec- 
tion 1  provides  that  the  owner  shall  make, 
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or  cause  to  be  made,  an  accurate  map,  to  be 
furnished  to  the  state  inspector,  of  mines  of 
the  district.  Section  2  provides  the  inspect- 
or may  make  a  map  at  the  expense  of  the 
owner,  should  he  neglect  or  refuse  so  to  do. 
Section  3  is  as  to  the  manner  of  construction 
of  escapement  shafts,  etc  Section  4  is.  as  to 
the  ventilation  of  mines.  Section  5  requires 
that  bore  holes  shall  be  kept  20  feet  in  ad- 
vance of  each  working  place  under  certain 
circumstances.  Section  6  is  as  to  hoistways, 
and  who  may  be  employed,  etc.  Section  7 
is  as  to  operating  the  hoistways.  Section  8 
is  as  to  fencing  the  shaft.  Section  11  pro- 
vides for  the  division  of  the  state  ibto  dis- 
tricts, for  the  appointment  of  inspectors, 
and  prescribes  their  duties  and  fixes  their 
salaries.  This  latter  section  was  amended 
in  1895.  Prior  to  that  time  the  inspector 
was  paid  wholly  by  the  state,  but  after  the 
amendment  of  1895,  and  by  the  amendment 
of  1897,  it  was  provided  that  fees  might  be 
charged,  which  were  required  to  be  paid  by 
the  mine  owner.  It  is  these  two  amenda- 
tory statutes  which  the  appellant  contends 
are  unconstitutional,  as  placing  a  burden 
that  is  unreasonable  and  unjust  on  the  mine 
owner. 

The  object  and  purpose  of  the  statute  are 
the  protection  of  mmers  working  in  coal 
mines.  While  the  act  is  an  effort  on  the 
part  of  the  general  assembly  to  strictly  com- 
ply with  9  29  of  article  4  of  the  Constitu- 
tion, by  providing  for  the  ventilation  of 
mines,  the  construction  of  escapement  shafts, 
and  such  other  appliances  as  shall  secure 
safety  in  all  coal  mines,  the  general  assem- 
bly has  seen  proper  to  include  a  provision 
for  the  preparation  of  maps  and  the  filing 
of  the  same  with  the  chief  mine  inspector  of 
the  district,  and  that  on  neglect  or  default 
of  the  owner  to  make  such  map  the  inspector 
may  make  the  same  at  his  expense,  and  this 
is  one  of  the  requirements  of  the  statute 
which  has  been  held  constitutional  by  this 
court.  In  Daniels  v.  Hilgard,  77  111.  640,  it 
was  held  (page  643)  :  "Our  legislature,  in 
an  act  having  for  its  avowed  object  the  pro- 
viding for  the  health  and  safety  of  persons 
employed  in  coal  mines,  has  thought  it  prop- 
er to  incorporate  this  provision  for  the  mak- 
ing of  a  map.  The  lawmaking  powers  else- 
where, as  it  is  seen  in  their  laws  for  the  same 
object,  have  adopted  this  same  provision. 
This  would  seem  to  indicate  as  the  legisla- 
tive understanding  that  the  provision  is  one 
in  aid  of  the  accomplishment  of  the  purpose 
of  such  acts, — the  protection  of  persons  en- 
gaged in  such  mines, — a  proper  part  of  the 
system  adopted  to  that  end.  The  question 
is  properly  one  of  legislative  determination. 
A  court  should  not  lightly  interfere  in  such 
case.  The  legislature  must  have  manifestly 
transcended  its  province  for  it  to  do  so.  We 
are  of  opinion  that  it  is  not  for  a  court  to 
say  that  the  provision  here  which  is  called 
in  question  is  anything  more  than  a  fair  and 
reasonable  police  regulation  with  reference 
to  the  subject-matter  of  the  act,  which  the 
legislature,  in  its  discretion,  has  seen  proper 
to  adopt,  and  that  it  should  not  be  set  aside 
as  unconstitutional." 
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To  a  mucb  greater  extent  the  provisions 
of  §  11,  which  prescribe  the  duties  of  the  in- 
spector, and  require  his  reports  and  state- 
ments to  be  posted  in  a  conspicuous  place, 
showing  the  condition  of  the  mine,  and  what, 
in  his  judgment,  is  necessary  for  the  protec- 
tion of  the  lives  and  health  of  persons  em- 
ployed in  such  mine,  etc.,  are  an  exercise  of 
the  police  power  of  the  state.  The  examina- 
tion of  the  condition  of  the  mine  would  also 
necessarily  require  the  inspector  to  examine 
and  report  as  to  whether  the  manner  of  con- 
struction of  escapement  shafts,  air  shafts, 
and  the  ventilation  of  the  mine  is  in  con- 
formity with  the  requirements  of  the  stat- 
ute. Inspections  are  necessary  in  determin- 
ing health  and  quarantine  laws,  and  also  with 
reference  to  the  examination  of  articles  to  be 
used  as  food,  and  it  never  has  been  held  that 
a  provision  looking  to  the  inspection  of  cer- 
tain articles  that  may  be  offered  for  sale  for 
the  purposes  of  human  food,  or  a  law  provid- 
ing for  inspection  with  reference  to  health, 
is  an  improper  exercise  of  the  police  power. 
Nor  could  it  be  held  that  the  provision  of 
the  statute  with  reference  to  the  appointment 
of  inspectors  for  coal  mines,  who  are  to  dis- 
charge the  duties  imposed  upon  them  by  § 
11,  is  not  a  proper  exercise  of  the  police  pow- 
er of  the  state.  The  very  purpose  and  ob- 
ject of  the  statute  are  in  regard  to  the  health 
and  safety  of  miners;  and  requiring  that 
mine  owners  should  permit  an  inspection  of 
their  mines  for  this  purpose  is  but  an  exer- 
cise of  such  police  power. 

We  do  not  understand  the  contention  of 
the  appellant  to  be,  however,  that  these  pro- 
visions of  the  statute  are  an  improper  exer- 
cise of  the  police  power,  but  imderstand  the 
oontention  is  that  the  provisions  of  the  stat- 
ute which  require  a  fee  to  be  paid  for  such 
inspection  by  the  mine  owner  are  an  improp- 
er exercise  of  the  police  power.  It  was  held 
in  Morgan's  L.  d  T,  R,  d  8.  8.  Co.  v.  Louisi- 
ana nd.  of  Health,  118  U.  S.  455,  30  L.  ed. 
237,  6  Sup.  Ct.  Rep.  1114,  that  an  inspection 
fee  imposed  by  the  state  of  Louisiana  on  a 
vessel  passing  a  quarantine  station,  for  ex- 
amination a«  to  her  sanitary  condition  and 
the  ports  from  which  she  came,  is  a  compen- 
sation for  services  rendered  the  vessel,  and 
not  a  tax  imposed,  within  the  meaning  of  the 
provision  of  the  Constitution  concerning  a 
tonnage  tax  imposed  by  the  states,  and  that 
the  act  imposi^  such  fee  is  a  valid  enact- 
ment. Inspection  fees  are  not  taxes,  but  are 
imposed  under  the  principle  that  they  are 
compensation  for  services  rendered  in  and 
about  making  such  inspection,  which  is  pre- 
sumably beneficial  to  the  person  upon  whom 
the  fees  are  imposed,  under  and  by  virtue  of 
the  general  police  powers  of  the  state. 
Charleston  v.  Rogers,  2  McCord,  L.  495; 
Cooley,  Taxn.  413.  It  was  held  in  People 
V.  Harper,  91  111.  357,  that  the  legislature 
had  full  power  to  pass  a  law  committing  the 
inspection  of  grain  to  a  board  created  for 
that  purpose;  that  the  expenses  occasioned  by 
such  inspection  may  be  required  to  be  borne 
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by  those  presumably  benefited  by  it;  that  the- 
fixing  of  fees  for  such  services,  and  prescribe 
ing  the  manner  of  their  collection  and  upoa 
whom  they  shall  be  imposed,  do  not  fall  with- 
in the  constitutional  limitations  concerning 
the  imposition  of  a  local  burden  by  way  of 
taxation.  In  that  case  the  board  of  ware* 
house  commissioners  fixed  the  fees  for  the 
inspection  of  grain.  The  court  held  (page 
3G9)  :  "There  is  no  provision  of  the  Consti- 
tution which,  either  expressly  or  by  neces- 
sary implication,  inhibits  the  general  assem* 
bly  from  committing  the  inspection  of  gntiii 
to  a  board  created  for  that  purpose,  emd  we 
are  not  authorized  to  say  that  the  board  of 
commissioners  of  railroads  and  warehouses^ 
is  not  quite  as  legitimate  as  any  other  board 
that  could  have  been  selected  or  created  for 
that  purpose.  It  evidently  was  not  designed 
that  the  inspection  should  be  made  a  aourco* 
of  revenue,  either  to  the  state  or  to  munioi- 
palities ;  for  it  is  not  enjoined  as  a  means  of 
raising  revenue,  but  solely  for  the  'protec- 
tion of  producers,  shippers,  and  receivers  of 
grain  and  produce;'  and  there  is  natural  jus- 
tice in  requiring  that  the  expenses  occasioned 
by  the  inspection  should  be  borne  by  thos» 
presumably  benefited  by  it.  Certainly  no 
clause  of  the  Constitution  is  violated  by  ihi» 
requirement." 

The  mining  of  coal  is  recognized  as  a 
dangerous  and  hazardous  business,  and  is  a 
productive  industry  of  the  'greatest  impor* 
tance.  For  many  years  in  Uiis  state  many 
thousands  of  men  have  been  engaged  in  that 
character  of  work,  and  a  proper  safeguard 
of  their  lives  and  health  is  a  matter  of  ao^ 
great  interest  and  necessity  that  no  subject 
can  be  mentioned  where  there  is  a  more  posi- 
tive necessity  for  the  exercise  of  the  polio» 
power  than  in  seeking  to  subserve  their  8afe> 
ty.  With  a  recognition  of  the  fact  that  un- 
der the  police  power  the  l^slatore  baa  the- 
right  to  provide  for  the  inspection  of  mines, 
it  may  also  provide  for  the  payment  of  fees 
for  such  inspection,  and  may  place  the  bur- 
den  of  the  payment  of  such  fees  on  the  busi* 
ness  that  requires  the  employment  of  men  in 
such  dangerous  and  hazardous  work,  to  as 
equal  extent  as  it  may  place  the  burden  on 
commerce  in  the  shipment  of  grain,  and  ap- 
peals much  more  strongly  for  a  proper  en- 
forcement of  this  character  of  law  by  proper 
inspection  than  the  mere  protection  of  trade. 
If  an  inspection  is  to  be  had,  it  is  attended 
with  expense.  The  expense  thus  incurred  is 
imposed  because  of  the  peculiar  dangers  of 
the  surrounding  situation,  and  subservea, 
not  only  the  interest  of  the  miners,  but  alike 
protects  the  mine  owner ;  and  hence  tbe  bur- 
den of  the  payment  of  the  fee  can  be  prop- 
erly imposed  upon  the  mine  owner  without 
violating  any  provision  of  the  Gonstitutian. 

Appellant  contends  that  l^slation,  under 
the  provisions  of  §  29  of  article  4,  can  only 
be  had  with  reference  to  ventilation  and  es- 
capement shafts.  Such  contention  cannot  be 
sustained,  because  that  section  requires  leg- 
islation for  a  particular  purpose,  baving  in 
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vi<nr  the  safety  of  miners,  and  submits  to 
the  Ifgislature  the  policy  to  be  pursued  for 
the  accomplishment  of  that  end,  and  which 
cannot  lightly  be  interfered  with  by  a  court. 
Appellant  from  the  position  takeui  seems  to 
disregard  the  fact  that  the  legislature  m  ly 
legislate,  under  the  police  power  which  it 
possesses,  outside  of  the  mere  mandates  of 
that  provision  of  the  Constitution.  The 
<»iitention  is  entirely  too  narrow. 

Appellant  further  contends  that,  inasmuch 
M  the  specific  time  or  occasion  when  inspec- 
tions are  to  be  made  is  not  limited,power  ex- 
ists in  the  inspectors  to  inspect  daily  and 
unnecessarily,  and  impose  a  burden  by  the 
inj^sition  of  fees,  which  would  in  effect  de- 
stroy the  business  of  the  mine  owner.  While 
the  act  requires  that  there  must  be  nt  least 
four  inspections  a  year,  and  imposes  the 
duty  on  the  inspectors  to  make  the  inspec- 
tion as  often  as  may  be  deemed  necessary 
and  proper,  yet  they  are  made  subject  to  re- 
moval for  neglect  of  duty  or  malfeasance  in 
the  discharge  of  duty,  and  it  is  expressly 
provided  that  they  ''shall  not  be  guilty  of 
any  act  tending  to  the  injury  of  miners  or 
operators  of  mines  during  their  term  of  of- 
fice." An  attempt  to  impose  unreasonable 
inspections,  such  as  it  is  insisted  by  counsel 
for  appellant  they  may  do,  would  be  an  act 
tending  to  the  injury  of  the  operators  of 
mines,  for  which  the  very  provisions  of  the 
act  provide  a  means  of  prevention,  and  the 
law  is  not  so  powerless  that  it  could  not  pre- 
vent extortions  of  this  character.  From  the 
stipulation  of  facts  under  which  this  case 
was  tried,  it  appears  that  appellant's  mines 
were  inspected  thirty- three  times  between 
November  1,  1805,  and  March  30,  1898, — ^a 
period  of  two  years  and  five  months,— dur- 
ing w^hich  time  the  afjpellant  owned  and  op- 
erated six  mines.  Hence  there  was  only  an 
average  of  one  inspection  every  five  and  one 
third  months.  It  is  true  that  mine  No.  2, 
as  appears  from  the  facts,  was  inspected 
March.  5,  1897,  and  was  again  inspected 
March  10,  1897.  The  facts  and  circumstan- 
ees  which  induced  the  second  inspection  so 
soon  after  the  other  are  not  in  any  manner 
explained;  but  it  may  well  be  that  because 
of  the  explosion  of  gas,  or  the  obstruction  to 
ventilation  in  the  mine,  or  from  some  other 
cause  resulting  in  inability  to  reach  the  es- 
capement shaft,  loss  of  life  resulted,  which 
necessarily  induced  prompt  examination 
thereafter.  We  hold  that  it  was  within  the 
power  of  the  legislature  to  provide  for  the 
inspection  of  mines  by  inspectors  so  ap- 
pointed, and  to  provide  for  fees  to  be  paid 
by  the  mine  owner  to  be  used  towards  the 
payment  of  the  expenses  of  such  inspection. 
Su<^  fee  is  in  no  sense  a  tax,  but  a  mere 
compensation  for  services  rendered,  and  the 
act  is  therefore  not  unconstitutional.  It 
was  not  error  to  refuse  to  hold  the  proposi- 
tions asked  by  the  appellant,  and  the  judg* 
meni  of  the  Oirouit  Court  of  Sangamon 
i^Quniy  is  affirmed, 
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Mary  E.  TAYLOR,  Appr., 

t?. 

Joseph  HUDNALL  et  al, 
(183  111.  486.) 

1.  A  woman'ii  mere  Ignorance  of  the 
rule  of  la^v  that  marriage  will  revoke  her 
Intended  husband's  will  Is  not  sufficient  to 
overturn  an  antenuptial  settlement  by  which 
she  agrees  to  permit  his  property  to  go  as 
provided  in  the  will. 

8.  An  antenuptial  agrreentent  in  Map- 
port  of  a  ^111  wUl  not  prevent  the  revoca- 
tion of  the  will  by  the  subsequent  marriage 
where  the  statute  says  that  "a  marriage 
shall  be  deemed  a  revocation  of  a  prior  will. 

8.  A  TrldoiFv-'a  release  by  an  antenup- 
tial contract,  of  all  lier  claims  on  the 
estate  of  her  husband,  In  consideration 
of  a  specified  sum,  does  not  preclude  her 
from  being  deemed  his  widow,  or  entitle  the 
descendants  of  his  deceased  mother  to  take 
his  estate,  under  Rev.  Stat.  chap.  39,  |  2, 
providing  that,  when  there  Is  no  widow  or 
childrpn  of  the  decedent,  the  estate  shall  go 
to  his  mother  and  her  children  and  their  de- 
scendants. 

4.  An  antenuptial  contract  by  which 
a  -wvlte  aarrees,  In  consideration  of  a 
certain  snm  of  money,  to  release  all 
her  Interest  in  her  husband's  estate  in 
order  that  it  may  pass  by  certain  provisions 
of  his  will,  with  a  covenant  not  to  interfere 
in  any  way  with  the  disposition  of  the  prop- 
erty made  by  the  will,  will  preclude  her  from 
contesting  the  right  of  the  beneficiaries  under 
the  will  on  the  ground  that  the  will  was  re- 
volted by  the  marriage — especially  when 
she  has  ratified  the  contract  after  her  hus- 
band's death  by  accepting  the  conslderatien 
agreed  upun. 

iCarttcright,  Ch.  J,,  and  PhilUpa  and  Uagruder, 
J  J.,  dissent.) 

(December  18,  1809.) 

APPEALS  by  complainants  and  cross  com- 
plainant from  a  decree  of  the  Circuit 
Court  for  JcfTerson  County  dismissing  the 
bills  in  a  proceeding  to  determine  the  right 
to  property  left  by  Jeremiah  Taylor,  de- 
ceased.   Affirmed, 

Statement  by  Carter,  J. : 

This  is  an  appeal  from  a  decree  entered  in 
the  circuit  court  upon  the  final  hearing  of 
the  issues  made  upon  the*bill  filed  by  "the 
Hudnalls,"  as  they  are  spoken  of  in  the  ree- 


NoTE. — As  to  revocation  of  will  by  marriage, 
see  cases  In  note  to  Rlggs  ▼.  Palmer  (N.  Y.)  S 
L.  R.  A.  on  page  346 ;  and  Id.  fiote  to  Dayls  t. 
Fogle  (Ind.)  7  L.  R.  A.  486;  also  Roane  t» 
Holllngshead  (Md.)  17  L.  R  A.  692;  Re  Hew- 
lett (Minn.)  34  L.  R.  A.  884  ;  and  Ingersoll  r. 
Hopkins  (Mass.)  40  L.  R.  A.  101 
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ord,  and  upon  the  cross  bill  of  Marv  E.  T. 
Taylor,  the  widow  of  Jeremiah  Taylor,  de- 
ceased. The  bill,  in  brief,  alleged  that  Tay- 
lor was  the  son  of  Sallie  Taylor  and  her  then 
husband,  ThcHxias  Taylor,  and  that  five  years 
after  his  birth  Sallie  Taylor  lawfully  mar- 
ried one  Hudnall,  and  that  the  complainants 
are  the  children  and  descendants  of  deceased 
ehildren  bom  of  such  marriage  with  Hud- 
Ball,  and  are  the  only  heirs  at  law  of  said 
Jeremiah  Taylor,  who  died  without  issue; 
that  in  1890  Taylor  made  a  will,  giving,  ex- 
cept a  few  small  legacies,  all  of  his  property 
to  G.  D.  and  O.  M.  D.  Ham,  sons  of  his  first 
wife,  and  afterward,  in  1892,  married  Mary 
£.  T.  Farmer,  and  died  in  1895 ;  that,  a  few 
days  before  such  marriage,  Taylor  and  Mrs. 
Farmer  entered  into  an  antenuptial  contract 
by  which  it  was  agreed  between  them  that  in 
lieu  of  dower,  award,  rights  of  inheritance, 
and  distribution  she  should,  if  she  survived 
him,  be  paid,  within  sixty  days  after  his 
death,  $2,000 ;  that  after  Taylor's  death  and 
the  probate  of  his  will  she  was  paid  by  the 
€xecutor,  and  accepted  and  receipted  for, 
said  $2,000,  the  amount  due  her  under  the 
eontract,  and  in  full  of  all  claims  against 
the  estate,  eiCher  under  the  will,  or  the 
agreement,  or  otherwise;  that  by*  her  agree- 
ment and  the  full  execution  of  its  terms  she 
renounced  and  relinquished  all  of  her  rights 
and  interests  in  and  to  said  estate,  as  heir  or 
otherwise ;  that  by  the  marriage  between  her 
and  Taylor  the  will  which  had  been  previous- 

Sj  made  was  revoked,  and  Taylor's  property 
escended  as  intestate  estate  to  the  com- 
plainants, who  were  his  half-brothers  and 
sisters  and  descendants  of  deceased  half- 
brothers  and  sisters;  his  said  mother,  Sallie 
Taylor,  having  previously  died.  The  bill 
prayed  that  the  probate  of  the  will  be  set 
aside,  that  the  will  be  declared  void,  and 
that  a  distribution  of  the  estate  among  the 
complainants  be  made,  and  for  general  re- 
lief. The  Hams  and  the  widow  demurred  to 
the  bill.  The  demurrers  were  sustained,  and 
the  bill  dismissed,  but  on  a  writ  of  error 
sued  out  by  the  complainants  the  decree  was 
reversed  by  this  court,  and  the  cause  re- 
manded, with  directions  to  overrule  the  de- 
murrers, and  for  further  proceedings  in  con- 
formity with  the  opinion  rendered  by  this 
court.  Hudnall  v.  Ham,  172  III.  76,  49  N. 
£.  985.  When  the  case  was  redocketed  in 
the  circuit  court,  "the  Hams,"  as  they  are 
spoken  of  in  the  record,  and  other  legatees, 
and  the  executor,  answered  the  bill,  setting 
«p  the  antenuptial  agreement,  and  alleged 
that  it  was  made  in  good  faith,  and  with 
full  knowledge,  and  for  the  purpose  of  con- 
firming and  approving  the  will;  that  it  re- 
ferred to  and  approved  the  will,  and  that  by 
reason  thereof  the  will  was  not  revoked  by 
the  subsequent  marriage;  and  alleged  that 
the  Hudnalls  were  not  within  the  contempla- 
tion of  either  of  the  parties  to  the  agree- 
ment, and  that  it  ooula  not  operate  in  their 
favor.  The  answer  denied  that  Taylor  was 
of  legitimate  birth,  but  alleged  that  he  was 
the  illegitimate  son  of  Sallie  Taylor,  a  feme 
sole,  and  denied  that  the  Hudnalls  were  his 
heirs.  The  answer  also  alleged  that  in  1848 
48  L.  R.  A. 


Taylor,  then  without  means,  married  Frtn- 
ces  Ham,  a  widow,  and  the  mother  of  said 
G.  D.  and  O.  M.  D.  Ham,  who  were  then  oC 
tender  years;  that  said  Frances  had  consid- 
erable property,  and  that  said  Taylor  took 
possession  of  the  same  and  of  the  property 
derived  by  said  O.  M.  D.  and  C.  D.  Ham  from 
their  father,  and  that  with  this  as  a  start 
he  began  to  trade,  and  was  successful  in 
business,  so  that  he  finally  accumulated  the 
property  which  he  had  at  the  time  of  mak- 
ing said  will;  that  there  were  no  children 
of  said  marriage,  but  said  Taylor  adopted 
the  stepsons  as  his  own,  and  that  it  was  al- 
ways understood  by  said  Frances  and  said 
Jeremiah  that  the  said  O.  M.  D.  and  C.  D. 
Ham  were  to  be  treated  and  r^arded,  in  all 
respects,  as  the  sons  of  said  Jeremiah;  that 
they  treated  and  regarded  him  as  their  fath- 
er, and  labored  for  and  assisted  him,  and 
obeyed  him  as  though  they  were  his  sons; 
that  these  facts  were  well  known  to  Mrs. 
Farmer  when  she  entered  into  the  antenup- 
tial agreement,  which  was  made  for  the  pur- 
pose of  carrying  out  Taylor's  design:  and 
the  answer  alleged  that  the  antenuptial 
agreement  and  will  constituted  an  equitable 
assignment  to  the  Hams,  and  that  in  equity 
and  good  conscience  they  were  entitled  to  the 
property.  Mary  E.  T.  Taylor,  the  widow,  in 
her  answer  alleged  that  when  she  signed  the 
antenuptial  agreement  she  was  not  informed 
as  to  the  extent  of  the  property  of  said  Tay- 
lor, or  as  to  his  illegitimacy,  which  she  had 
since  learned;  that  she  understood  he 
wished  his  property  to  go  to  the  children  of 
his  first  wife,  and  was  willing  that  such  pur- 
pose should  be  accomplished,  but  allied 
that  she  would  not  have  been  so  willing  if 
she  had  known  how  much  property  he  had, 
or  that  he  was  illegitimate,  though  she  ad- 
mitted in  her  answer  that  when  the  antenup- 
tial agreement  was  signed  she  had  learned 
from  him  that  he  had  no  living  relatives; 
alleged,  also,  that  when  she  executed  the 
agreement  she  was  willing  to  release  her  fu- 
ture rights  in  the  estate  to  the  descendants 
of  his  first  wife,  and  believed  that  the  will 
would  have  that  effect,  and  that  she  regard- 
ed the  accomplishment  of  that  purpose  as 
an  important  part  of  the  consioeration  to 
induce  her  to  execute  the  antenuptial  agree- 
ment ;  that  at  the  time  she  signed  the  agree- 
ment, and  also  when  she  received  the  money, 
she  was  in  ignorance  of  her  rights,  and  of 
the  extent  and  value  of  Taylor's  property, 
which  value  was  concealed  from  her,  and 
that  the  $2,000  was  grossly  inadequate,  and 
was  disproportionate  to  the  value  of  the 
estate;  alleged,  also,  that  the  will  was  re- 
voked by  the  marriage,  and  that  one  of  the 
principal  objects  of  the  antenuptial  agree- 
ment, and  of  her  receiving  and  receipting  for 
the  $2,000,  has  failed,  and  cannot  be  accom- 
plished, and  that,  as  the  consideration  has 
failed,  said  agreement  is  not  binding  upon 
her:  and  offers  to  bring  into  court  said  $2,- 
000,  and  abide  the  order  of  the  court.  Tlie 
widow  filed  her  amended  cross  bill  also,  in 
which  she  set  up  substantially  the  same 
facts,  and- prayed  that  the  will  and  probate 
be  declared  void,  and  set  aside,  and  the  ex- 
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eeator  removed,  and  that  the  antenuptial 
agreement  be  also  set  aside,  and  her  receipt 
for  said  $2,000  be  declared  to  have  no  other 
effect  than  a  receipt  for  bo  much  money,  and 
not  a  ratification  of  the  agrecancnt,  and  that 
an  accounting  be  had. 

Messrs.  Blood  A  Blood,  Sims  A  Oot- 
iagton,  and  Jan&ea  A.  Watts,  for  appel- 
lants Iludnall  ei  al.  : 

The  widow  is  bound  by  the  antenuptial 
agreement,  and  has  no  claim  to  the  property. 

Jacobs  V.  Jacobs,  42  Iowa,  606;  Taylor  v. 
Taylor,  144  111.  436,  33  N.  E.  532;  Beebe  v. 
8i£iirtwout,  3  Gilm.  162;  HudnaM  v.  Ham, 
172  111.  76,  49  N.  E.  985;  Brenner  v.  Qauoh, 
85  111.  368;  Weaver  v.  Wea/ver,  109  111.  225: 
UcMahill  V.  McMahiU,  113  111.  461;  7  Am. 
k  Eng.  Enc.  Law,  p.  189;  Wms.  Exrs.  7  th 
Kiig.  ed.  314;  Schouler,  Exrs.  &  Admrs.  § 
193;  Gilen  v.  Churchill,  5  N.  H.  341. 

The  widow,  having  elected  to  accept  the 
money,  is  bound  by  her  election. 

Wilbanks  v.  Wilhanks,  18  III.  19;  Waters 
V.  Uow<yrd,  1  Md.  Ch.  112;  Beall  v.  l^chley, 
I  Gill,  181,  41  Am.  Dec.  415;  Rodcrmund  v. 
Clark,  46  N.  Y.  354;  Morris  v.  Rexford,  18 
N.  Y.  552;  Lilley  y,  Adams,  108  Mass.  50; 
Pickett  V.  Merchants*  Nat,  Bank,  32  Ark. 
M6. 

Katifi cation  is  the  adoption  of  a  previous- 
ly formed  contract,  notwithstanding  a  vice 
which  renders  it  relatively  void. 

Pearson  v.  Chapin,  44  Pa.  9. 

One  who  has  an  option  whether  he  will 
affirm  a  particular  act  or  contract  must 
elect  to  affirm  or  disaffirm  it  altogether. 

Chicago,  B.  d  Q,  R.  Co.  v.  ChamberUUn, 
84  111.  .^33;  Louks  v.  Keninston,  50  Vt.  116; 
Broicer  v.  Callender,  105  111.  88;  Chicago 
Pkq.  d  Provision  Co.  v.  Tilton,  87  111.  547 ; 
Kile  V.  YelloiThead,  80  111.  208;  KimbaXl  v. 
Lincoln,  7  111.  App.  470;  Frick  v.  Trustees 
of  Schools,  99  111.  167;  Webster  v.  Nichols, 
104  111.  IGO. 

Having  treated  the  contract  as  subsisting, 
Mrs  Taylor  cannot  now  avoid  it. 

Jennings  v.  Gage,  13  111.  610,  56  Am.  Dec. 
476;  Kellogg  v.  Turpie,  93  111.  265,  34  Am. 
Rep.  1C3;  Kimball  v.  Lincoln,  7  111.  App. 
470;  People  v.  Stephens,  71  N.  Y.  527. 

If  a  voidable  contract  is  voluntarily  acted 
on.  it  cannot  afterwards  be  avoided  when 
discovered  to  be  advantageous  to  be  avoided. 

Edwards  v.  Roberts,  7  Smedes  k  M.  544; 
VoUifT  v.  Thompson,  4  T.  Mon.  81. 

Where  a  party  to  a  contract  which  mijifht 
be  set  aside  on  the  ground  of  fraud  neverthe- 
less elects  to  treat  the  transaction  as  bind- 
ing, he  thereby  loses  his  right  to  rescind  it; 
for  fraud  only  gives  the  right  to  avoid  or  re- 
scind a  contract. 

Tisdale  v.  Buckmore,  33  Me.  461 ;  Bishbee 
V,  Bafn,  47  Me.  543;  Evans  v.  Oale,  17  N.  H. 
573.  43  Am.  Dec.  614;  Nichols  v.  Michael,  23 
N.  Y.  264,  80  Am.  Dec.  259 ;  Cobb  v.  Hatfield, 
46  N.  Y.  533 ;  Bishop  v.  Fletcher,  48  Mich. 
555,  12  N.  W.  37;  Chaffee  v.  Rutland  R.  Co. 
55  Vt.  110;  Crusselle  v.  Reinhardt,  08  Ga. 
619. 

The  eifect  of  the  antenuptial  agreement 
was  a  positive  exclusion  of  the  marital 
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rightfl  of  Mrs.  Taylor;  and  upon  the  death  of 
TayJor  intestate,  without  issue,  his  next  of 
kin  are  entitled  to  the  estate. 

Gamble  v.  Nenn,  6  Sneed,  466;  Loftus  v. 
Penn,  1  Swan,  445;  Crum  v.  Sawyer,  132  IIU 
463,  24  N.  E.  956. 

The  subsequent  marriage  revoked  the  wilL 

SUrr  &  C.  Stat.  chap.  39,  §  10;  Crum  v. 
Sawyer,  132  111.  443,  24  N.  E.  956;  Hudnalt 
V.  Hatn,  172  111.  76,  49  N.  E.  985;  McArmuh 
ty  V.  McAnnulty,  120  111.  26,  60  Am.  Rep. 
552,  11  N^E.  359. 

Ignorance  of  the  law  in  this  respect  will 
not  change  the  rule. 

Crum  V.  Sawyer,  132  111.  443,  24  N.  K 
956. 

The  Hams  must  claim  as  legatees  and  de- 
visees, or  not  at  all.  The  antenuptial  con- 
tract and  will  do  not  transfer  any  rights  t» 
the  Hams. 

Sloniger  v.  Sloniger,  161  HI.  278,  43  N.  E. 
1111;  Woodward  v.  Woodioard,  6  Sneed,  51. 

Expression  of  intention  to  make  a  gift 
will  not  amount  to  a  contract,  or  sustain  a 
decree  for  specific  performance. 

Galloway  v.  Garland,  104  111.  277;  Clark 
V.  Clark,  122  111.  388,  13  N.  E.  553;  Bailey 
V.  Edmunds,  64  HI.  125. 

The  instrument  was  not  intended  to  take 
effect  until  the  death  of  Taylor,  and  is  pure- 
ly tefltaniehtary  in  character  and  effect,  and 
is  ambulatory  and  revocable. 

Badgley  v.  Votrain,  68  111.  25,  18  Am. 
Rep.  541 ;  Cravy  v.  Rawlins,  8  Ga.  450 ;  Kin- 
nebrew  v.  Kinnebrew,  35  Ala.  628;  Roth  ▼• 
Michalis,  125  111.  325,  17  N.  E.  809. 

An  existing  property  right  to  some  dis- 
tinct subject-matter  is  essential  to  the  ex- 
istence of  every  trust,  and  any  instrument,, 
however  perfect  otherwise,  which  fails  to  dis- 
close this,  cannot  properly  be  established  as 
a  declaration  of  trust. 

Roth  V.  ific/MiK«,  125  111.  325,  17  N.  E. 
809. 

Where  anything  remains  to  be  done  to  de- 
vest the  title  of  the  person  declaring  the^ 
trust,  the  transaction  will  remain  incom- 
plete and  executory. 

Young  v.  Young,  80  N.  Y.  422,  36  Am. 
Rep.  634;  Bridge  v.  Bridge,  16  Beav.  315; 
Beech  v.  Keep,  18  Beav.  285. 

An  imperfect  conveyance  or  assignment 
without  consideration,  which  does  not  paaa 
the  legal  title,  will  not  be  aided  or  enforced 
in  equity. 

Roth  V.  Michalis,  125  111.  325,  17  N.  E. 
809. 

A  claim  based  upon  a  resulting  trust  ia 
subject  to  the  statute  of  limitations. 

Quayle  v.  Guild,  91  111.  384;  Albretoh  v. 
Wolf,  58  111.  190;  McLaflin  v.  Jones,  156  111. 
539,  40  N.  E.  330;  McNamara  v.  Garrity, 
106  111.  388;  Reynolds  v.  Sumner,  126  111. 
58,  1  L.  R.  A.  327,  18  N.  E.  334;  Ellis  v. 
M'ard,  137  111.  509,  25  N.  E.  530. 

Proof  tHat  a  guardian  had  money  of  his 
ward,  or  of  another  person,  at  the  time  he 
purchased  certain  property,  does  not  prove- 
that  the  property  was  purchased  with  the- 
ward's  or  other  person's  money. 

McGinnis  v.  Jacobs,  147  111.  24,  35  N.  E. 
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214;  Francis  y.  Boadea,  146  HI.  635,  85  X. 
£.  232. 

Mention  made,  in  the  antenuptial  con- 
tract,  of  a  will,  does  not  constitute  an  as- 
signment to  the  beneficiaries. 

Orum  V.  Satcyer,  132  111.  452,  24  N.  £. 
-956;  2  Story,  Eq.  Jur.  987. 

Messrs.  William  H.  G^een  and  O.  8. 
Conger,  for  appellant  Mary  £.  Taylor: 

The  antenuptial  contract  is  not  binding 
upon  the  complainant  in  the  cross  bill,  be- 
«ause  at  the  time  of  its  execution  she  was  ig- 
norant of  the  facts  concernin^r  Mf .  Taylor's 
property,  and  of  the  fact  of  his  illegitimacy, 
and  also  because  its  terms  are  so  unjust  and 
manifestly  inequitable. 

Schouler,  Husb.  &  W.  §  360;  Kline's  Es- 
tate, 64  Pa.  124;  Bierer*s  Appeal,  92  Pa. 
266;  Piei'co  ▼.  Pierce,  71  N.  Y.  164,  27  Am. 
Rep.  22;  Taylor  v.  Taylor,  144  111.  445,  33 
N.  E.  532;  Achilles  y.  Achilles,  151  111.  136, 
37  N.  E.  693 ;  Cleere  v.  Cleere,  82  Ala.  588, 
«0  Am.  Rep.  760,  3  So.  107. 

Mrs.  Taylor  did  not  ratify  or  confirm  the 
antenuptial  contract  by  receiving  the  $2,- 
OOO,  and  executing  her  receipt  therefor. 

To  have  that  effect  she  must  have  elected 
-to  receive  the  money  in  lieu  of  asserting  her 
rights  as  widow  and  heir,  with  full  knowl- 
edge of  the  facts,  and  not  in  ignorance  of 
any  fact  material  to  her  interest,  and  not 
under  a  misapprehension  of  her  le^al  rights. 

Oilman,  C.  d  8.  R.  Co.  v.  Kelly,  77  111. 
426;  Wurster  v.  Reitzinger,  5  111.  App.  112; 
Cauifman  v.  Cauffma/n,  17  Serg.  &  R.  25; 
Redif.  Wills,  §§  748-754;  Adair  v.  Brimmer, 
74  N.  Y.  539;  Cumberland  Coal  d  I.  Co.  y. 
Sherman,  20  Md.  117,  30  Barb.  575;  Lam- 
mot  y.  Bowly,  6  Harr.  &  J.  516;  Spurlock  y. 
Broken,  91  Tenn.  243,  18  S.  W.  868;  Reaves 
y.  Garrett,  34  Ala.  558;  Watson  v.  Watson, 
128  Mass.  152;  United  States  v.  Duncan,  4 
Mdican,  99,  Fed.  Cas.  No.  15,002;  Ddbney 
y.  Bailey,  42  Ga.  521;  2  Jarman,  Wills,  §§ 
40-42;  Bradford  v.  Kent,  43  Pa.  484;  Ander- 
son's Appeal,  36  Pa.  476;  Carder  y.  Fayette 
bounty  Comrs.  10  Ohio  St.  356;  Nass  v. 
Vanswearingen,  7  Serg.  &  R.  192;  Wilson  v. 
Keller,  9  111.  App.  347 ;  Mulholland  v.  Bart- 
lett,  74  111.  03 ;  Hayes  y.  Massachusetts  Mut. 
L.  Ina.  Co.  125  111.  639, 1  L.  R.  A.  303,  18  N. 
£.  322;  Bailey  y.  Day,  26  Me.  88;  Kane  v. 
Morehouse,  46  Conn.  305;  Northrop  y. 
ih^aves,  19  Conn.  548,  1  Am.  Dec  264;  Pear- 
soil  V.  Chapin,  44  Pa.  17;  Larrahee  y.  Van 
Alstine,  1  Johns.  307,  3  Am.  Dec.  333;  Bier- 
er*s  Appeal,  92  Pa.  266;  2  Story,  Eq.  Jur. 
I  1097;  Cowdrey  v.  Hitchcock,  103  111.  271; 
Streatfleld  v.  Streatfield,  Cas.  *.  Talb.  176; 
White  &  T.  Lead.  Cas.  in  Eq.  570. 

The  widow  did  not  ratify  the  antenuptial 
agreement  by  receiving  the  $2,000:  (1) 
Because  she  had  no  knowledge  of  the  amount, 
kind,  or  character  of  the  property  of  Jere- 
miah Taylor,  deceased,  at  the  time  she 
signed  the  agreement;  (2)  because  she  did 
not  have  such  knowledge  at  the  time  she  re- 
ceived the  money,  and  was  not  advised  as  to 
her  rights  as  widow. 

Peaslee  v.  Peaslee,  147  Mass.  183,  17  N.  E. 
606;  Watson  v.  Watson,  128  Mass.  162; 
Pierce  v.  Pierce,  71  N.  Y.  154,  27  Am.  Rep. 
48L.R.  A. 


22;  Cowee  y.  Cornell,  75  N.  Y.  99,  31  Am, 
Rep.  428;  Graham  y.  Graham,  143  N.  Y.  680, 
38  N.  £.  722;  Rau  v.  Von  Zedlits,  132  Mui. 
164;  Kline  v.  Kline,  57  Pa.  120;  Barnard  t. 
Ganiz,  140  N.  Y.  268,  36  N.  £.  430;  £e 
Smith,  95  N.  Y.  623. 

The  acceptance  of  the  money  by  Mrs.  Tay- 
lor cannot  be  regarded  as  an  estoppel,  or  an 
acquiescence  by  her  in  the  terms  of  the  ante- 
nuptial contract,  unless  she  was  fully  aware 
of  all  her  le^l  rights  at  the  time,  and  in- 
tended to  waive  them.  She  could  not  acqui- 
esce in  that  of  which  she  was  ignorant 

Herman,  Estoppel  &  Res  Judicata,  S  1062, 
p.  1193;  Krumdick  y.  White,  107  Cal.  37,  39 
Pac.  1066 ;  Northwestern  Mut.  L.  Ins.  Co,  v. 
Woods,  64  Kan.  663,  39  Pac  189 ;  Blair  v. 
Wait,  69  N.  Y.  113;  Barnard  y.  Oantz,  140 
N.  Y.  261,  35  N.  E.  430;  Gamsey  v.  Mundy, 
24  N.  J.  Eq.  243;  Pratt  v.  Philbrook,  41  Me. 
132. 

The  will  was  revoked  by  the  subsequent 
marriage  of  Jeremiah  Taylor,  and  his  wid- 
ow at  his  death  became  his  sole  heir. 

Eudnall  v.  Ham,  172  111.  76,  49  N.  E.  985; 
Ci^m  v.  Sawyer,  132  111.  443,  24  N.  E.  956; 
McAnnully  v.  McAnnulty,  120  111.  26,  60 
Am.  Rep.  552,  11  N.  E.  397;  SUmiger  v. 
Sloniger,  161  III.  278,  43  N.  E.  1111 ;  Duryea 
V.  Duryea,  86  111.  41 ;  Tyler  v.  Tyler,  19  IlL 
161 ;  Rev.  Stat.  chap.  39,  §  2,  f  3. 

The  antenuptial  agreement  was  not  an  as- 
signment of  the  prospective  rights  of  Mrs. 
Farmer  in  the  property  of  Jeremiah  Taylor, 
and  the  receipt  of  the  money  did  not  create 
an  equitable  assignment  of  her  rights  aa 
widow  and  sole  heir  of  her  deceased  husband. 

Sloniger  v.  Sloniger,  161  111.  278,  43  N.  E. 
nil;  Bai-rett  v.  Oeisinger,  179  111.  240,  53 
N.  E.  676;  Lennig's  Appeal,  182  Pa.  496,  3B 
Atl.  466;  Whtton  y.  Whiton,  179  111.  32,  53 
N.  E.  722. 

Messrs.  Oeorge  W.  Wall  and  C  B. 
Patton,  for  appellees: 

Section  2,  chap.  39,  entitled  Descents,  pro- 
vides that  the  estate,  real  and  persona],  of 
vest  in  the  widow  or  surviving  husband  and 
an  illegitimate  person  shall  descend  to  and 
children,  and  if  there  are  no  children,  then 
in  the  widow  or  surviving  husband. 

Here  there  was  a  widow;  hence  the  com- 
plainants, who  are  the  children  and  descend- 
ants of  children  of  the  mother,  cannot  in- 
herit. 

The  statute  is  in  derogation  of  the  rule  at 
common  law,  and  must  be  strictly  construed- 

Belanger  v.  Ucrsey,  90  111.  70;  StoUz  v. 
Doering,  112  111.  234;  Bales  v.  Elder,  118  111. 
436,  UN.  E.  421;  Jenkins  v.  Drane,  121  HI. 
217,  12  N.  E.  684;  Orthwdn  v.  Thomas,  127 
111.  554,  4  L.  R.  A.  434,  21  N.  E.  430;  Cr%$€ 
V.  Aden,  127  111.  232,  3  L.  R.  A.  327,  20  X. 
E.  73 ;  Williams  v.  VanderhUt,  145  111.  233. 
21  L.  R.  A.  489,  34  N.  E.  476 ;  Douglass  v. 
Lewis,  131  U.  S.  75,  33  L.  ed.  63,  9  Sup.  Ct 
Rep.  797. 

The  statute  declares  that  marriage  will 
revoke  a  prior  will. 

Where  a  statutory  provision  is  but  declar- 
atory of  the  common  law.  the  statute  ia  to  be 
construed  precisely  as  the  rule  was  at  com- 
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mon  law,  and  subject  to  all  the  exoeptionB 
which  prevailed  at  oommon  law. 

Endlich,  Interpretation  of  Statutes,  No. 
127,  pp.  172,  173;  Black,  Interpretation  of 
Laws,  Nos.  95,  96,  p.  234;  Baker  v.  Baker, 
13Cal.  87;  Miles  v.  William8,  1  P.  Wms. 
252;  Smith  v.  Laatsch,  114  111.  279,  2  N.  E. 
59;  Sedgw.  Stat.  &  Const  L.  29. 

Kevocation  was  inferred  because  of  mar- 
riage, and  to  protect  those  who  came  in  by 
virtue  of  marriage.  Hence,  whenever  it  ap- 
peared that  the  testator  had  made  provision 
for  those  who  came  within  the  scope  of  his 
nsw  duty  thus  assumed  by  antenuptial 
agreement  or  otherwise,  the  reason  oi  the 
rule  having  failed,  the  rule  itself  would  fail. 
4  Kent,  Com.  623;  Warner  v.  Beach,  4 
Gray,  163;  Kenebel  v.  Sorafton,  2  East,  530; 
Brush  V.  Wilkins,  4  Johns.  Ch.  606;  Wheeler 
V.  Wheeler,  1  R.  I.  373;  Oackenhaoh  v. 
Brouae,  4  Watts  &  S.  546. 

The  will  and  the  antenuptial  agreement 
are  one  instrument. 

Bradieh  v.  (Hhha,  S  Johns.  Ch.  523; 
Brydges  v.  Chandos,  2  Ves.  Jr.  417;  Marl- 
borough V.  Godolphin,  2  Ves.  Sr.  78;  1  Jar- 
man,  Wills,  228. 

They  constitute  a  contract  which  the  par- 
ties had  power  to  make,  and  which  may  be 
enforced  at  the  instance  of  the  beneficiaries 
intended  therein,  the  legatees  and  devisees 
in  the  will. 

Sedgw.  Stat,  k  Const.  L.  87,  88;  Tomba  v. 
Rochester  d  S,  B.  Co,  18  Barb.  583;  Morri- 
son v.  Underwood,  5  Cush.  52 ;  Phyfe  v.  Eim- 
er,  45  N.  Y.  102;  Rumaey  v.  tJorih-Eaaie^-n 
R,  Co.  14  C.  B.  N.  S.  649;  Shutte  v.  Thomp- 
son, 15  Wall.  151,  21  L.  ed.  123. 

It  ia  competent  for  one  to  make  an  agree- 
ment for  a  certain  disposition  of  his  prop- 
erty by  will  or  otherwise,  and  this  may  be 
enforced  in  equity,  if  upon  valuable  consid- 
eration.    Marriage  is  such  a  consideration. 

2  Story,  Eq.  Jur.  §  10406,  note  4;  1  Story, 
Eq.  Jur.  §  354;  2  Bl.  Com.  297;  1  Am.  & 
Eng.  Enc.  Law,  1st  ed.  p.  830;  Qreen  v. 
Broples,  3  Humph.  167,  39  Am.  Dec.  166; 
MaMox  V.  Rowe,  23  Ga.  431,  68  Am.  Dec. 
.535;  Frishy  v.  Parkhurst,  29  Md.  58,  96  Am. 
Dec.  503 ;  Gupton  v.  Chipton,  47  Mo.  37 ;  Car- 
michael  v.  Carmichael,  72  Mich.  76,  1  L.  R. 
A.  506;  Bolman  v.  Overall,  80  Ala.  461,  2 
So.  624;  Taylor  v.  Mitchell,  87  Pa,  618; 
fiharkey  v.  McDermott,  91  Mo.  647,  60  Am. 
Rep.  270,  4  S.  W.  107;  Manning  v.  Pippen, 
S6  Ala.  357,  5  So.  672;  Ridgeway  v.  Under- 
fcood,  67  111.  419;  Shephard  v.  Clark,  38  111. 
A  pp.  66- 

When  such  agreement  is  to  dispose  of 
property  by  will,  it  may  be  enforced  against 
the  heirs  or  devisees  of  the  party  making  the 
agreement,  and  will  operate  upon  the  prop- 
erty descending  to  them. 

Wkiton  V.  Whiton,  179  HI.  32,  63  N.  E. 
722 ;  Barrett  v.  Oeisinger,  179  111.  246,  63  N. 
E.  576;  Neves  v.  Scott,  9  How.  196,  13  L. 
ed.  102,  13  How.  268,  14  L.  ed.  140;  Walker 
V.  Walker,  9  Wall.  753,  sub  nom.  Walker  v. 
Benl,  19  L.  ed.  814;  Adams  v.  Adams,  21 
Wall.  196,  22  L.  ed.  504. 

£)veii  if  by  the  letter  of  the  statute,  strict- 
ly construed,  it  should  be  held  that  marriage 


revokes  a  prior  will  under  all  circumstances 
and  without  exceptions,  yet  the  will  may 
take  effect  as  a  part  of  the  antenuptial  set- 
tlement, and  will  estop  the  widow  from  in- 
terposing an  objection  to  its  full  enforce- 
ment. 

Lant's  Appeal,  95  Pa,  279,  40  Am.  Rep. 
646. 

Carter,  J.,  delivered  the  opinion  of  the 
court: 

Upon  the  final  hearing,  where  the  greater 
part  of  the  testimony  of  the  witnesses  was 
heard  in  open  court,  the  chancellor  rendered 
the  decree  appealed  from,  finding  the  issues 
in  favor  of  the  Hams,  and  dismissing  both 
the  amended  bill  and  the  cross  bill.  From 
this  decree  the  Hudnalls  and  the  widow 
have  taken  separate  appeals,  but  these  ap- 
peals have  been  considered  together,  and 
will  be  disposed  of  here  as  one  case.  The 
cross  bill  was  not  before  us  when  the  case 
was  here  on  error,  172  111.  76,  49  N.  E.  985, 
and  it  was  there  said  that  the  rights  of  the 
widow  under  her  cross  bill  were  not  affected 
by  that  decision,  except  that,  as  the  bill  al- 
leged, the  antenuptial  contract  having  been 
fully  performed  by  her  acceptance  of  and 
receipt  for  the  money  under  it^  the  burden 
rested  upon  her  to  show,  if  she  could,  any 
sufficient  grounds  upon  which  it  could  be  set 
aside.  We  have  carefully  considered  all  of 
the  evidence,  and  cannot  avoid  the  conclu- 
sion, reached  also  by  the  court  below,  that 
she  has  not  sustained  this  burden,  but  has 
failed  to  establish  the  allegations  of  her 
cross  bill  that  she  was  deceived  by  Jeremiah 
Taylor  as  to  the  extent  and  value  of  his 
property,  and  as  to  the  facts  upon  which 
her  right  to  inherit  his  property  would  de- 
pend, or  that  the  same  were  oonoealed  from 
her.  We  cannot  find,  from  the  evidence, 
that  the  contract  was  not  fairly  entered  in- 
to, or  not  fairly  carried  out  It  is  clearly 
shown  that  she  approved  and  joined  in  Tay- 
lor's desire  that  the  bulk  of  his  property 
should  go  to  his  said  two  stepsons,  whom,  as 
she  knew,  he  had  brought  up  from  boyhood 
in  his  family,  with  the  same  affectionate  care 
as  if  they  had  been  his  own  children,  and 
who  had  aided  him  in  the  acquisition  of  his 
property.  While  it  is  doubtless  true  that 
she  accepted  and  receipted  for  the  $2,000  in 
ignorance  of  the  law  tnat  her  marriage  with 
Taylor  revoked  the  will  which  he  had  made 
in  favor  of  the  Hams,  still,  no  deception  was 
practised  upon  her,  and  the  Hams  seemed  to 
know  no  more  of  that  subject  than  she,  and 
evidently  Taylor  died  in  the  belief  that  his 
property  would  pass  in  accordance  with  his 
will  and  the  antenuptial  contract.  Such 
was  the  intention  of  both  parties  to  this  con- 
tract, shown  both  by  the  contract  itself  and 
the  circumstances  under  which  it  was  en- 
tered into.  Her  mere  ignorance  of  the  law 
cannot  be  availed  of  by  her  to  overturn  the 
settlement. 

Counsel  for  appellees  make  the  oontenticn, 
and  cite  authorities  to  support  it,  that  the 
marriage  was  only  a  presmnptive  revocation 
of  the  will,  and  that  that  presumption  wa9 
in   this   case   rebutted   by  the   antenuptial 
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Agreement.  But  in  effect  the  decision  of 
this  court  when  the  case  was  here  before  on 
demurrer  to  the  bill  was  that  the  will  was 
revoked  by  the  subsequent  marriage,  not- 
withstanding the  antenuptial  agreement. 
Hie  question  has  been  settled,  at  fl3l  events, 
by  this  court,  in  MoAnnulty  y.  MoAnnulty, 
120  111.  20,  11  N.  E.  397,  where  it  was  held 
that  under  the  provision  of  the  statute  that 
''a  marriage  shall  be  deemed  a  revocation  of 
a  prior  will"  a  marriage  operates  per  se  as 
such  revocation.  It  follows,  therefore,  that 
Taylor's  will  was  revoked  by  his  subsequent 
marriage,  and  that  the  devisees  and  legatees 
therein  named  cannot  take  the  property  un- 
der that  instrument  as  a  will.  Nor  can 
they  take  it  at  all  unless  the  antenuptial 
agreement  and  the  instrument  executed  as  a 
will,  when  taken  and  construed  together, 
constitute  an  equitable  assignment  of  the 
property  to  them  which  a  court  of  equity 
will  enforce  to  carry  the  contract  into  effect 
in  accordance  with  the  intention  of  the  par- 
ties to  it.  It  follows,  also,  that  the  widow 
is  barred  by  the  antenuptial  contract  and  its 
full  performance,  unless  the  inheritance  is 
east  upon  her  as  the  sole  heir,  for  the  rea- 
son that,  as  a  matter  of  law,  it  can  go  no- 
where else.  Section  2  of  chapter  39  of  the 
Revised  Statutes,  in  regard  to  descent,  after 
providing  that  an  illegitimate  child  shall  in- 
nerit  from  its  maternal  ancestor,  etc.,  pro- 
vides: "Second,  the  estate,  real  and  per- 
sonal, of  an  illegitimate  person,  shall  de- 
scend to  and  vest  in  the  widow  or  surviving 
husband  and  children,  as  the  estate  of  other 

Sersons  in  like  cases;  third,  in  case  of  the 
eath  of  an  illegitimate  intestate  leaving  no 
child  or  descendant  of  a  child,  the  whole  es- 
tate, persona]  and  real,  shall  descend  to  and 
absolutely  vest  in  the  widow  or  surviving 
husband:  fourth,  when  there  is  no  widow  or 
surviving  husband,  and  no  child  or  descend- 
ants of  a  child,  the  estate  of  such  person 
shall  descend  to  and  vest  in  the  mother  and 
her  children,  and  their  descendants,— one 
half  to  the  mother,  and  the  other  half  to  be 
equally  divided  between  her  children  and 
their  descendants,  the  descendants  of  a  child 
taking  the  share  of  their  deceased  parent  or 
ancestor;  fifth,  in  case  there  Is  no  heir  as 
above  provided,  the  estate  of  such  person 
shall  descend  to  and  vest  in  the  next  of  kin 
to  the  mother  of  such  intestate,  according  to 
the  rule  of  the  civil  law;  sixth,  when  there 
are  no  heirs  or  kindred,  the  estate  of  such 
person  shall  escheat  to  the  state,  and  not 
otherwise."  It  is  clear  from  the  evidence 
that  Taylor  was  the  illegitimate  son  of  Sal- 
lie  Taylor,  who,  by  her  subsequent  marriage, 
became  the  maternal  ancestor  of  the  appel- 
lants, the  Hudnalls,  and  that,  if  Taylor  had 
left  no  widow  they  would  have  been  his 
heirs  at  law;  his  mother,  Sallie  Taylor,  hav- 
ing previously  died,  and  he  never  having 
had  any  child.  The  grounds,  then,  upon 
which  the  respective  parties  claim  the  prop- 
erty in  controversy  are  reduced  to  these: 
The  Hudnalls  claim  as  Taylor's  heirs  at  law 
undlsr  the  statute;  the  Hams  claim  as  equi- 
table assignees  under  the  antenuptial  agree- 
ment, coupled  with  the  instrument  which,  as 
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a  will,  was  revoked  by  Taylor's  marriage; 
the  widow  claims  that  Taylor  left  no  heir 
at  law  but  herself,  and  that,  beinf  the  Bolt 
heir,  under  the  statute  she  is  entitled  to  thi 
property  notwithstanding  her  agreemeDt 
The  Hudnalls,  by  their  bill,  are  the  moving^ 
parties  in  the  controversy,  and  their  con- 
tention will  be  considered  first. 

At  common  law  an  ill^timate  had  no  in- 
heritable blood;   could  neither  inherit  nor 
transmit  by  inheritance,  save  to  those  of  his 
own  body.    The  right  of  an  illegitimate  t& 
inherit  property,  and  the  ri^ht  of  othoB, 
though    legitimate,    to    inherit    from   him 
through  ihe  maternal  line,  are  conferred  by 
the  statute,  and  can  have  no  existence  in  sot 
case  which  does  not  come  within  the  statute. 
The  second  paragraph — ^that  "the  estate,  real 
and  personal,  of  an  illegitimate  person,  shall 
descend  to  and  vest  in  the  widow  or  sunriv- 
ing  husband  and  children,  as  the  estate  of 
other  persons  in  like  cases" — ^has  nothing  to 
do  wiUi  the  case  at  bar,  as  mistakenly  sup- 
posed by  appellants,  the  Hudnalls.    It  oon« 
fers  no  rights  whatever  upon  ooUaterala  It 
simply  gives  to  the  survivixig  husband  or 
wife  and  children  of  an  ill^Umate  the  same 
rights  of  inheritance  from  the  deceased  par* 
ent  that  they  would  have  had  if  he  or  she 
had  been  legitimate.    And  hj  the  third  par- 
agraph the  widow,  Mary  E.  T.   Taylor,  i» 
made  the  sole  heir  of  her  deceased  husband. 
Counsel  for  Hudnalls  claim  under  the  fourth 
paragraph  of  the  statute.    Had  Mary  E.  T. 
Taylor  died  first,  or  had  there  been  no  wid- 
ow, it  is  plain  that  they  could  inherit  under 
this  clause,  as  they  were  children  and  de- 
scendants of  deceased  children  of  Sallie  Tay- 
lor, the  mother  of  Jeremiah  Taylor.    But 
the  difSculty  with  their  position  is  that  the 
statute  would  make  l^em  heirs  only  in  case 
Taylor  left  no  widow,  and  he  did  leave  a 
v^idow.    It  is  immaterial  whether  the  widow 
has  assigned,  or  has  barred  or  estopped  her- 
self from  taking  or  not,  as  their  right  to  in- 
herit does  not,  under  the  statute,  depend  on 
any  act  or  contract  of  hers,  but,  so  to  speak, 
on  her  nonexistence  at  Taylor's  death.  They 
cannot  take  under  the  statute  and  against 
the  statute  at  the  same  time.    They  are  not 
his  heirs  at  law  at  all,  because  he  left  sur- 
viving him  a  widow.     If  we  were  at  liberty 
to   interpolate  words   in   the  statute,   and 
make  it  read,  "When  there  is  no  widow  who 
has  not  released,  or  who  is  not  barred  or  es- 
topped by   contract,   the    estate    shall   de- 
scend," etc.,  the  Hudnalls  could  be  declared 
the  heirs ;  but  we  have  no  authority  to  add 
to  or  qualify  the  statute,  or  to  pervert  it» 
plain  meaning.    Mary  E.  T.  Taylor  is  no 
less  the  widow  of  Jeremiah  Taylor  because 
she    executed   the    antenuptial     agreement 
She  was  iiis  lawful  wife,  and  upon  his  death 
became  his  lawful  widow,  and  her  antenup* 
tial  contract  cannot  be  used  to  confer  hdr- 
ship  upon  these  appellants,  where  none  i» 
conferred  by  law.     Heirship  is  not  created 
by  contract,  but  by  law  only.    Persons  who 
inherit  are  heirs  at  law,  not  heirs  by  con- 
tract. 

It  is  insisted  by  counsel  for  the  Hudnalls 
that  their  contention  is  supported  by  €r%m 


1890. 


Hddnall  y.  Ham. 


568 


T.  Sawyer,  132  lU.  443,  24  N.  E.  956;  that  is, 
that  the  antenuptial  agreement  had  the 
same  effect  to  make  them  the  heirs  as  would 
the  death  of  the  widow  before  the  death  of 
her  husband.  But  in  this  they  are  in  error. 
What  was  there  said  was  in  reference  to  the 
effect  of  the  antenuptial  contract  on  the 
righta  of  the  surviving  husband  and  other 
heirs,  where  there  were  other  heirs  at  law 
of  the  wife,  he  bein^  only  one  of  such  heirs. 
It  was  not  held  or  intimated  that  the  effect 
of  the  contract  was  to  make  persons  heirs  at 
law  who  were  not  so  bv  law,  but  only  to  en- 
large the  portions  which  the  other  heirs 
would  take.  And  such,  of  course,  would  be 
the  necessary  effect,  for  the  release  of  one 
heir  to  the  estate  would  operate  to  increase 
the  shares  of  the  rest  without  at  all  chang- 
ing the  1^1  status  of  heirship. 

Again,  it  is  difficult  to  see  upon  what  prin- 
caple  of  equity  a  court  of  equity  could  pro- 
ceed to  grant  the  relief  prayed  for.    To  give 
the  antenuptial  agreement  the    effect  con- 
tended   for   would   violate   equities   of   the 
strongest  character,  and  would  be  to  enforce 
only  a  part  of  the  contract, — ^just  enough  of 
it  to  dispose  of  the  widow  out  of  the  way  of 
the    other    appellants, — and   then,    ignorino 
the  rest  of  it,  to  violate  the  clearly  expressed 
intention  of  the  contracting  parties  by  dis- 
posing of  the  property  in  utter  disregard  of 
the  sole  purpose  for  which  the  contract  was 
made.     It  is  to  be  noted  that  the  Hudnalls 
rely  upon  this  contract,  for  wiUiout  it  they 
concede  that  the  widow  would  be  the  sole 
heir,  and  they  would  have  no  rights,  as  heirs 
or  otherwise.     The  contract,  however,  shows 
on  its  face  that  it  was  not  made  for  their 
benefit,  but  for  the  benefit  of  others ;  that  is, 
to  dispose  of  the  property  at  Taylor's  death 
to  the  persons  as  named  in  his  will.     The 
Hudnalls  assume  the  same  position  toward 
the  contract  as  toward  the  statute;  that  is, 
while  claiming  by  virtue  of  it,  they  at  the 
sa.me  time  claim  against  its  provisions.  This 
they  cannot  be  permitted  to  do.     They  can- 
not avail  themselves  of  so  much  of  the  con- 
tract a«  IS  favorable  to  them,  and  disregard 
or  override  that  which  is  against  them.  The 
contract  should  be  enforced  altogeUier,  if  at 
all,  and  not  partially  (2  Story,  Eq.  Jur.  §§ 
9S6,  1077,  and  notes) ,  and  so  as  to  carry  into 
effect  the  intention  of  the  contracting  par- 
ties, and  not  to  thwart  that  intention. 

It  clearly  appearing,  then,  that  the  Hud- 
nalls  are  not  entitled  to  the  property,  the 
question  remains  whether  the  widow,  as  solo 
heir  of  her  deceased  husband,  is  entitled  to 
it,    or  whether  there  was  an  equitable  as- 
c:i|*nment  of  it  to  the   Hams.     It  is  plain 
that  it  did  not  escheat,  for  the  sixth  para-* 
frrtLph.  of  the  statute  i^rovides  that,  "when 
there  arc  no  heirs  or  kindred,  the  estate  of 
smell  person  shall  escheat  to  the  state,  and 
noti     otherwise."    Clearly   then     unless    the 
antenuptial  contract,  in  connection  with  the 
instrument  revoked  as  a  will  by  operation  of 
]a.v^9    constitutes  an  equitable  assignment  to 
t^he     Hams, — ^the  persons  named    as  benefi- 
cigt^ricti  in  the  so-called  will, — the  widow  is 
entit.led  to  the  property  as  the  sole  heir,  for, 
if   tbe  contract  does  not  have  this  effect,  it 
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cannot,  under  the  facts  in  this  case,  have  any 
effect  whatever.  As  a  mere  release  or  re- 
linquishment for  the  benefit  of  the  heirs  of 
the  deceased,  there  being  no  heir  but  herself, 
the  instrument  could  have  no  more  effect 
than  one  made  for  her  own  benefit.  But  we 
are  of  the  opinion  that  the  contract  has  all 
the  effect  of  an  equitable  assignment  of  all 
her  interest  in  the  property  to  the  intended 
beneficiaries,  as  expressed  in  the  instrument 
executed  by  Tavlor  for  his  last  will.  It  is 
too  well  settled  to  require  discussion  that 
contingent  interests  and  expectancies,  and 
things  having  no  present  existence,  but 
which  rest  only  in  possibility,  may,  by  con- 
tract bona  fide  made,  and  for  a  sufiicient  con- 
sideration, be  assigned  so  as  to  be  binding  in 
equity.  Such  a  contract  will  be  enforced  in 
equity  after  the  subject-matter  of  it  has 
come  into  existence.  Crum  v.  Sawyer,  132 
III.  443,  24  N.  E.  956;  2  Am.  &  Eng.  Enc. 
Law,  2d  ed.  p.  1029,  and  notes.  Thus,  it  was 
said  by  this  court  in  Crum  \,  Sawyer:  "This 
court  has  repeatedly  held  that  estates  in  ex- 
pectancy, though  contingent,  are  proper  sub- 
jects of  contract,  and  therefore  that  assign- 
ments by  expectant  heirs  of  their  future 
contingent  estates,  when  made  fairly  and  up- 
on valuable  considerations,  though  inopera- 
tive at  law,  will  be  enforced  in  equity  as  ex- 
ecutory agreements  to  convey."  132  111. 
461,  24  N.  E.  960;  Ridgeway  v.  Under- 
wood, 67  III.  419.  It  is  also  well  settled 
that  it  is  competent  for  persons  own- 
ing property  or  interests  therein  to  make  a 
contract  to  dispose  of  it,  by  will  or  other- 
wise, in  a  certain  way,  and  that  such  a  con- 
tract, based  upon  a  sufficient  consideration, 
will  be  enforce!  in  equity.  Whiton  v.  Whit* 
on,  179  III.  32,  53  N.  E.  722;  Baarett  v.  Oeis- 
inger,  179  III.  240,  63  N.  E.  766.  It  is  also 
true  that  several  instruments  may  be  taken 
and  construed  together  as  constituting  one 
entire  contract.  Freer  v.  Lake,  115  III.  662, 
4  N.  E.  512;  Wilson  v.  Roots,  119  111.  370, 
10  N.  E.  204.  Taylor  had  been  appointed 
the  legal  guardian  of  his  stepsons  when  they 
were  infants,  and  had  received  certain  mon- 
eys beloDging  to  them,  and  there  was  no  rec- 
ord or  other  evidence  whether  or  not  he  had 
ever  accounted  for  or  paid  the  same;  but  the 
evidence  is  undisputed  that  he  stood  in  loco 
parentis  to  them  from  his  marriage  to  their 
mother,  and,  after  they  grew  to  manhood, 
still  regarded  them  as  his  sons,  and  until  his 
death  cherished  the  lifelong  purpose  of  mak- 
ing them  the  beneficiaries  of  all  of  his  prop- 
erty. To  accomplish  this  purpose,  he  made 
•the  will  in  question,  and  the  contract  with 
his  second  wife  before  his  marriage.  The 
record  shows  that  she  was  fully  informed  of 
substantially  all  of  these  facts,  and  was  will- 
ing to  assist  him  in  carrying  out  his  long- 
cherished  purpose.  Under  these  circumstan- 
ces the  antenuptial  agreement  was  made, 
which,  in  addition  to  the  usual  provisions  of 
release  and  relinquishment  in  such  instru-* 
ments,  contained  this  provision :  '*8aid  par- 
ty of  the  second  part  hereby  declares  that 
she  has  been  informed  of  the  execution  of  a 
will  by  the  party  of  the  first  part,  by  the 
terms  of  which  his  entire  estate,  whether  in 
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possession  or  expectancy,  has  been  devised 
and  bequeathed  to  personsother  than  herself ; 
and  she  further  declares  that  such  disposi- 
tion of  the  property  of  the  first  party  meets 
with  her  approval,  and  will  not  be  interfered 
with  by  her  in  any  way,  either  during  tho 
lifetime  of  the  party  of  the  first  part  or 
thereafter."  It  appears,  also,  that  the  will 
in  question  was  the  will  referred  to,  and 
that  after  Taylor's  death  and  the  probate  of 
the  will  she  received  from  0.  M.  D.  Ham,  the 
executor,  the  $2,000,  and  gave  her  receipt  for 
the  same,  which  receipt  stated,  among  other 
things,  that  it  was  given  for  "the  amount 
due  me  by  the  terms  of  the  antenuptial 
agreement  between  the  undersigned  and  said 
Jeremiah  Taylor,  deceased,  and  in  full  of  all 
claims  against  said  estate,  either  imder  said 
last  will  and  testament,  or  said  antenuptial 
agreement,  or  otherwise.**  The  receipt  al-» 
so  recited  that  she  had  received  certain  other 
articles  of  personal  property  which  had  been 
given  to  her  by  Taylor  in  his  lifetime. 

It  seems  too  clear  for  argimient,  upon  the 
facts  and  circumstances  under  which  the  will 
and  antenuptial  agreement  were  made,  and 
from  the  reference  to  the  will  in  the  agree- 
ment, and  her  covenant  not  to  interfere  with 
its  provisions,  that  the  written  instrument 
intended  as  a  will  became  a  part  of  the  whole 
agreement  between  the  parties,  notwith- 
standing the  operation  of  the  statute  revcrfc- 
ing  the  instrument  as  a  will.  It  was  still 
an  intelligible  written  declaration  of  Tay- 
lor's wislies  and  intentions  that  the  proper- 
ty should  go  to  the  Hams  at  his  death,  and, 
though  inoperative  as  a  will,  the  written 
contract,  signed  by  him  and  by  the  widow, 
who  was  his  sole  heir,  made  it  operative  as 
a  part  of  their  contract.  Her  contract  of 
approval  was  a  contract  of  confirmation, 
and  her  covenant  not  to  interfere  in  any  way 
with  the  disposition  of  the  property  thus 
made  is  binding  upon  her,  especially  in  view 
of  her  ratification  and  full  performance  of 
the  contract  after  Taylor's  death.  Constru- 
ing the  instrimient  intended  as  a  will  and 
the  antenuptial  agreement  as  one  entire  con- 
tract, its  elTect  was  a  binding  agreement  be-i 
tween  the  only  two  parties  having  any  inter- 
est in  the  property,  either  in  possession  or 
expectancy,  that  upon  Taylor's  death  the 
whole  title  of  the  property  should  vest  in  the 
Hams,  as  provided  in  the  instrument  called 
a  \Nrill. 

While  no  case  precisely  in  point  has  been 
cited  by  counsel  on  either  side,  we  are  re-* 
ferred  to  many  cases  which  announced  and 
applied  equitable  principles  to  carry  out  the 
intention  of  the  parties,  which  are  equally 
applicable  here.  Thus,  in  Lant*8  Appeal,  95 
Pa.  279,  40  Am.  Rep.  646,  on  the  eve  of 
marriage,  the  man  and  woman  agreed  verbal- 
ly that  she  should  dispose  of  her  property, 
which  was  of  large  value,  as  she  pleased, 
whereupon  she  maSe  a  will,  giving  a  liberal 
portion  to  her  intended  husband  and  the  rest 
to  relatives  and  charities,  and  thereupon 
they  were  married.  Two  years  thereafter 
she  died.  The  husband  contested  the  will, 
and  claimed  the  entire  estate,  but  it  was  held 
that,  while  tiie  will  was  revoked,  under  the 
48  L.  R.  A. 


statute,  by  the  marriage,  it  would,  in  con- 
nection with  the  verbal  agreon^it,  be  en- 
forced  in  equity  as  an  antenuptial  con- 
tract, and  that  the  husband  was  estopped 
from  interfering  with  its  full  enforcement 
See  also  Bradish  v.  Oihbs,  3  Johns.  Ch.  532; 
[Jones  V.  Morley]  1  Ld.  Raym.  290;  [Rut- 
land V.  Ruilatid]  2  P.  Wms.  209.  Also 
Seves  V.  Scott,  9  How,  196,  13  L.  ed.  102; 
Id,,  13  How.  268,  14  L.  ed.  140,— where  an 
antenuptial  agreement  was  enforced  whiei 
provided  that  the  property  of  each  of  the 
contracting  parties  should  be  held  in  com- 
mon after  their  marriage  during  their  joint 
lives,  and  by  the  survivor  during  his  or  her 
life,  and  then  should  be  equally  divided 
among  the  heirs  of  the  man  on  the  one  hand 
and  of  the  womsm  on  the  other.  There  were 
no  direct  heirs,  and  evidently  none  were  con- 
templated by  the  contracting  parties,  and 
it  was  held  that  their  collateral  heirs  could 
enforce  the  contract;  that  they  were  not  vol- 
unteers, but  came  fairly  within  the  infiuence 
of  the  considerations  upon  which  the  agree- 
ment of  the  parties  was  founded,  and  were 
the  special  objects  of  their  bownty.  It  was 
said  by  the  court  in  that  case  that  "courts 
will  endeavor,  as  much  as  possible,  to  gire 
effect  to  marriage  agreements  according  to 
the  understanding  of  the  parties.*'  l^ere 
would  seem  to  be  no  serious  diflSculty  in  the 
case  at  bar  in  carrying  into  effect  tic  mar- 
riage settlement  under  consideration. 

^or  do  we  regard  the  suggestion  of  oomi- 
sel,  even  if  it  be  correct,  that  Taylor  was  not 
deprived,  by  the  antenuptial  agreement,  ot 
the  power  to  change  his  will,  but  that  it  re- 
mained ambulatory  till  his  death,  and  might 
have  been  changed  altogether,  as  fatal  to  th» 
contentions  of  the  Hams.  As  a  matter  of 
fact,  he  did  not  modify  or  change  it.  The 
antenuptial  agreement  would  not  have  been 
invalid  if  it  had  in  express  terms  reserved  tc 
Taylor  the  power  to  make  a  different  dispo- 
sition of  his  property  freed  from  all  claims 
of  the  widow. 

It  is  further  suggested  that  the  contract 
was  not  suDicient  to  bar  or  release  the  wid- 
ow's dower.  She  was  the  sole  heir,  and 
there  was  no  separate  dower  interest,  and  dm 
question  of  homestead  is  involved  in  the 
case. 

It  is  next  said  that,  as  the  Hams  filed  no 
cross  bill,  they  can  have  no  relief.  It  is 
sufficient  to  say  that  the  decree  appealed 
from  granted  them  no  affirmative  relief,  hot 
simply  found  the  issues  in  their  favor,  ami 
dismissed  the  bill  of  the  Hudnalls  and  the 
cross  bill  of  the  widow,  which  attacked  their 
right  to  and  possession  of  the  property.  Th.o 
Hudnalls  had  no  right  to  it  whatever,  and 
the  widow  had  disposed  of  her  right  to  it 
by  contract,  and  had  estopped  herself  froTn 
interfering  in  any  way  with  the  Hams  in  th* 
assertion  of  their  claims. 

The  decree  is  right  from  every  standpoint, 
and  it  toill  he  affirmed, 

OartwrisHt,  Ch.  J.,  and  Plilllipa  and 
Masmder,  JJ.,  dissent. 

Rehearing  denied  February  17,  1900. 
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Walter  F.  WYMAN,  Appt., 

V. 

PORT     DEARBORN    NATIONAL    BANK 
OF  CHICAQO  et  oi. 

(181  III.  279.) 

Tlie  holder  of  a  «l&e«Ic  drafrn  by  a  bank 
whlcli  become*  InaolT'ent  before  Its 
presentation,  wliereni>on  the  drawee  bank, 
without  knowledge  of  the  check,  applies  the 
deposit  upon  Its  own  claims  against  the  Insol- 
vent bank.  Is  entitled  to  be  subrogated  to  any 
collateral  which  the  drawee  bank  has  after 
Its  own  claims  are  satisfied. 

(October  16,  1890.) 

APPKATi  by  plaintiff  from  a  judgment  of 
the  Appellate  Omrt,  First  District,  re- 
veising  a  judgment  of  the  Superior  Court 
for  Cook  County  in  plaintiff's  favor  in  on 
action  brought  te  compel  payment  of  a 
check  drawn  upon  the  aefendant  bank  by 
the  insolvent  First  National  Bank  of  Hele- 
na, Montana.    Reversed. 

SUtement  by  Pbilllpa,  J.: 

On  September  1,  1896,  the  First  National 
Bank  of  Helena,  Montena,  drew  ite  check 
upon  the  Fort  Dearborn  National  Bank  of 
Chicago  for  $10,000,  in  favor  of  appellant. 
At  the  time  this  check  was  given,  the  Fort 
Dearborn  National  Bank  had  in  ite  posses- 
sion, on  deposit  to  the  credit  of  the  First 
Xational  Bank  of  Helena,  $20,523.67.    The 
Fort  Dearborn  National  Bank  at  the  same 
time  held  a  certificate  of  deposit  of  date  May 
15.  1895,  from  the  first  National  Bank  of 
Helena,  in  the  sum  of  $25,000,  which  latter 
was    secured    hy    collateral    for    the    face 
amount  of  $30,000  of  notes  teken  by  tho 
First  National  Bank  of  Helena  and  indorsed 
to  the  Fort  Dearborn  National  Bank.    The 
Helena  bank  was  indebted  te  the  Fort  Dear- 
bom   National  Bank,  on  account,   $649.89. 
On  the  4th  day  of  September,  1896,  the  Hel- 
ena bank  was  placed  in  the  hands  of  a  re« 
e«»iver,  and  on  the  same  day  the  Fort  Dear- 
bom  National   Bank    transferred    the    ac- 
count on  deposit  with  it  to  the  amount  of 
$20,52.3.57  to  iteelf,  and  credited  ite  ceHifi- 
cate  of  deposit  with  that  amount,  debiting 
the  Helena  bank  with  the   same  sum,   and 
leaving  a  balance  due  the  Fort  Dearborn  Na- 
tional Bank  of  $2,321.39,  with  interest  there- 
on.    On  the  5th  day  of  September  the  check 
drawn  in  favor  of  appellant  waa  presented 
for  payment  to  the  Fort  Dearborn  National 
Bank,  which  was  refused.     On  the  21  st  day 
of  January,  18U7,  the  appellant  filed  in  the 
superior  court  of  CJook  county  his  bill,  mak- 
ing the  Fort  Dearborn  National  Bank  and 
the  receiver  of  the  Helena  bank  defendante, 
and  sought  to  marshal  assete.    To  this  bill  of 
complaint  a  demurrer  was   interposed  and 
overruled.    Subsequently  the  defendante  to 
the  bill  filed  an  answer,  and  the  cause  was 
submitted  upon  bill  and  answer,  and  a  de- 
cree   was   entered   in  accordance  with   the 
prayer  of  the  bill,  to  reverse  which  the  de- 

NoTK. — As  to  snbrogatlon  to  collateral,  see 
also  some  cases  In  note  to  Boone  v.  Clark  (111.) 
5  L..  R.  A.  cf&  pages  288-290. 
#8  L.  R.  A. 


fendante  sued  out  a  writ  of  error  to  the  ap- 
pellate court  for  the  first  district^  where 
the  decree  was  reversed,  and  the  cause  re- 
manded, with  directions  to  dismiss  the  bill, 
whereupon  the  appellee  in  the  appellate 
court  prosecuted  tnis  appeal. 

Messrs.  PecUIan^  Brown,  ft  Pack- 
ard,  for  appellant: 

By  the  execution  and  delivery  of  ite  check 
for  $10,000  on  a  deposit  account  of  banka- 
ble funds  in  the  Fort  Dearborn  Bank  suffi- 
cient in  amount  to  meet  it,  the  First  Nation- 
al Bank  of  Helena,  on  September  1,  1896, 
assigned  and  transferred  pro  ianto  to  Wy- 
man  that  deposit  account. 

'Sational  Bank  v.  Indiana  Bkg,  Co.  114 
111.  483,  2  N.  £.  401 ;  Aht  v.  American  Trust 
d  Sav,  Bank,  159  111.  467,  42  N.  E.  856; 
Gage  Hotel  Co.  v.  Union  Vat.  Bank,  171  111. 
531,  30  L.  R.  A.  479,  49  N.  £.  420. 

Under  these  circumstences  equity  would 
compel  the  Fort  Dearborn  bank,  having  re- 
course on  two  funds,  to  exhaust  the  one  on 
which  it  alone  had  a  claim,  in  order  that  the 
other,  in  which  alone  Wyman  had  an  inter- 
est, should  go  as  far  as  possible  to  the  satis- 
faction of  his  claim  upon  it. 

Upon  this  theory  the  bill  in  this  cause 
was  framed,  and  upon  this  theory  the  de- 
cree was  entered,  and  it  presente  a  plainly 
proper  case  of  the  "marshaling  of  assete." 

2  Beach,  Modem  Eq.  Jur.  $  784;  1  Story, 
Fiq.  Jur.  9§  635,  636;  Aldrioh  v.  Cooper,  8 
Ves.  Jr.  881,  2  White  &  T.  Lead.  Gas.  in  Eq. 
82;  27  Am.  L.  Eeg.  N.  S.  p.  739;  14  Am.  & 
Eng.  Enc.  Law,  Marshaling  Assets;  MUmine 
V.  Bass,  29  Fed.  Rep.  632;  James  v.  Huhhard, 
1  Paige,  228;  Clowes  v.  Dickenson,  5  Johns. 
Oh.  236,  9  CSow.  402;  Ingalls  v.  Morgan,  10 
N.  Y.  178;  Campbell  v.  Carter,  14  111.  286; 
Young  v.  Morgan,  89  111.  200. 

It  is  sufficient  if  the  funds  were  both  in 
existence  when  the  "claims  or  intereste"  ac- 
crued, and  if,  when  the  aid  of  equity  is  in« 
voked.  the  doctrine  of  marshaling  assete  can 
then  be  applied  without  injury,  delay,  or 
embarrassment  to  the  paramount  creditor. 

27  Am.  L.  Reg.  N.  S.  p.  739;  James  v. 
Hubbard,  1  Paige,  228;  Clowes  v.  Dicken- 
son, 5  Johns.  Gh.  235,  9  Cow.  402. 

In  equity,  at  least  (no  other  change  tek- 
ing  place  in  the  stete  of  accounte  between 
the  banks,  no  money  or  security  passing  be- 
tween them,  and  no  other  check  being  given 
or  presented  before  the  presentetion  of  ours 
or  before  the  filing  of  our  bill),  the  mere 
bookkeeping  entries  by  which  the  Fort  Dear- 
bom  Bank  "appropriated"  the  "fund"  on 
deposit  made  no  difference  in  the  actual  ex- 
istence of  the  two  funds. 

1  Beach,  Modem  Eq.  Jur.  |  7;  Young  y, 
Morgan,  89  111.  199. 

Even  if  there  were  an  "appropriation"  ac- 
tually made  of  the  fund  on  deposit,  before 
notice  was  given  to  the  Fort  Dearborn  Bank 
of  the  assignment  to  Wyman  of  $10,000 
thereof,  and  in  consequence  that  fund  had 
ceased  to  exist,  yet,  nevertheless,  to  accom- 
plish the  purpose  of  protecting  Wyman's 
undoubted  righte  so  far  as  it  could  be  done 
without  injury  to  iteelf  (no  third  parties' 
righte   having  intervened),   it  became  the 
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duty  of  the  Port  Dearborn  Bank  on  receiving 
notice  of  guch  assignment  to  Wyman  to  re- 
voke its  "appropriation,"  and  bring  the  de- 
posit fund  again  into  ostensible  and  techni- 
ca],  as  well  as  actual,  existence. 

1  Beach,  Modem  Eq.  Jur.  §  8;  Story,  Eq. 
Jur.  §  640;  1  Pom.  Eq.  Jur.  88  364-308. 

The  receiver  has  no  rights  b^ond  those 
which  the  bank  itself  would  have  had. 

(Hbaon  v.  Seagrim,  20  Beav.  614. 
!    Messrs.  Gilbert  ft  Fell  for  appellees. 

»  PMUips,  J.,  delivered  the  opinion  of  the 
eourt: 

It  is  insisted  by  the  appellant  that  by  the 
execution  and  delivery  of  its  check  for  $10,- 
000  against  the  deposit  account  of  the  Fort 
Dearborn  National  Bank  the  First  National 
Bank  of  Helena  assigned  and  transferred 
to  the  appellant,  from  that  deposit  account, 
an  amount  sufficient  to  pay  the  check  on 
September  1,  1896,  the  time  at  which  it  was 
drawn;  and  as  sustaining  this  contention 
appellant  cites  National  Bank  v.  Indiana 
Bkg.  Co.  114  111.  483,  2  N.  E.  401;  Aht  v. 
American  Trust  d  Sav,  Bank,  169  111.  467, 
42  N.  E.  856;  and  Oage  Hotel  Co.  v.  Union 
Vat,  Bank,  171  111.  631,  39  L.  R.  A.  479,  49 
N.  E.  420.  The  principle  is  clearly  estab- 
lished by  the  foregoing  and  other  authori- 
ties in  this  state,  that  the  check  of  a  deposi-> 
tor  upon  his  banker,  delivered  to  another  for 
value,  transfers  to  that  other  the  title  to  so 
much  of  the  deposit  as  the  check  calls  for, 
and  the  banker  becomes  the  holder  of  the 
mone^  for  the  use  of  the  holder  of  the  check, 
and  IS  bound  to  account  to  him  for  the 
amount  thereof,  provided  the  party  drawing 
the  check  has  funds  to  that  amount  on  de- 
posit, subject  to  his  check,  at  the  time  the 
same  is  presented.  Munn  v.  Buroh,  25  111. 
35.  The  check  operates  as  an  absolute  as- 
signment of  the  fund  on  which  it  is  drawn 
from  the  time  it  is  delivered,  as  between  the 
drawer  and  the  payee,  and  the  bank  is  bound 
as  soon  as  the  check  is  presented,  and  what- 
eyer  sum  stands  upon  the  books  to  the  credit 
of  the  depositor  at  the  time  of  such  presen- 
tation is  absolutely  assigned  to  the  holder 
of  the  check.  Bickford  v.  First  Nat.  Bank, 
42  111.  238,  89  Am.  Dec.  436;  Broum  v.  Leek- 
ie,  43  111.  497 ;  Fourth  Nat.  Bank  v.  City 
Nat.  Bank,  68  HI.  398;  Union  Nat,  Bank  v. 
Oceana  County  Bank,  80  III.  212,  22  Am. 
Rep.  185;  Metropolita/n  Nat.  Bank  v.  Jones, 
137  111.  634,  12  L.  R.  A.  492,  27  N.  E.  533; 
Nihlack  V.  Park  Nat.  Bank,  169  111.  517,  39 
L.  R.  A.  159,  48  N.  E.  438.  And  the  relation 
existing  between  the  drawer,  the  check 
holder,  and  the  banker  becomes  such,  when 
there  are  sufficient  funds  on  deposit  to  meet 
the  check  at  the  time  of  presentation,  that, 
because  such  funds  were  appropriated  at  the 
time  of  the  drawing  of  the  check,  the  con- 
tract to  be  implied  between  the  depositor, 
the  banker,  and  the  check  holder  is  that  the 
check  holder,  whoever  he  may  be,  may  have 
his  action,  and  recover  against  the  bank  the 
amount,  pro  tanto^  of  the  check.  Cage  Ho- 
tel Co.  V.  Union  Nat.  Bank,  171  111.  531,  39 
L.  R.  A.  479,  49  N.  E.  420.  In  the  latter 
case  it  was  said  (page  536,  171  111.,  page 
48  L.  R.  A. 


481,  39  L.  R.  A.,  and  page  422,  49  N.  K): 
"If  the  funds  are  in  the  bank  when  the  check 
is  drawn,  the  drawing  is  an  appropriation, 
as  between  the  drawer  and  the  payee,  of  the 
sum  of  monev  named  in  the  check,  which  is 
to  lie  in  the  bank  until  called  for  by  a  pres- 
entation of  the  check.  It  is  true  that  .in 
such  a  case  there  is  no  privily  between  the 
bank  and  the  check  holder  until  present- 
ment, and  that  priority  in  drawing  a  check 
does  not  give  priority  of  right  to  the  fund  aa 
against  the  banker,  but  that  such  priori^ 
of  right  is  determined  by  the  order  of  pres- 
entation." It  was  held  in  Niblack  v.  Park 
Nat.  Batik  (page  521,  169  HI.,  page  161.  39 
L.  R.  A.,  and  page  439,  48  K.  E.) :  m  is 
also  the  law,  where  a  bank  holds  a  demand 
note,  or  a  note  past  due,  it  has  the  right  to 
charge  such  obligation  up  against  the  mak- 
er's deposit  account;  ana,  if  it  does  so  be- 
fore a  check  drawn  by  the  depositor  is  pre- 
sented for  payment,  it  will  be  entitled  to 
hold  the  deposit  against  any  cheek  after- 
wards presented."  In  this  case,  on  the  4th 
of  September — at  least  one  day  before  the 
presentment  of  the  check  for  payment— the 
Chicago  bank  transferred  the  account;  and 
by  proper  entries  on  its  books  credited  the 
Helena  bank  with  all  the  money  held  by  it 
to  the  credit  of  the  latter  bank,  which  credit 
was  made  on  a  certificate  of  deposit,  which 
was,  in  effect,  a  demand  note.  Hunt  v.  Di- 
vine, 37  111.  137;  Tripp  v.  CurtmUus,  36 
Mich.  494,  24  Am.  Rep.  610.  Appropriating 
the  deposit  fund  in  good  faith,  in  pursuance 
of  strict  legal  rights,  for  the  purpose  of  pro- 
tecting its  own  interests,  and  without  notice 
of  the  appropriation  of  the  money  by  draw- 
ing the  check  in  favor  of  appellant,  was  not 
a  wrongful  act,  but  one  authorized  by  law. 
and  absolutely  transferred  the  legal  and 
equitable  right  to  the  fund  so  deposited  to 
the  Fort  Dearborn  National  Bank,  the  check 
not  having  been  presented  to  it,  nor  it  har- 
ing  any  notice  of  the  same,  imtil  the  day  af- 
ter the  transfer  of  the  account.  Under  the 
recognized  rule  in  this  state  there  was  be- 
tween the  Helena  bank  and  the  pavee  of  the 
check  an  absolute  assignment  of  $10,000. 
then  on  deposit  with  the  Fort  Dearborn  Na- 
tional Bank,  and  no  right  existed  in  the  Hel- 
ena bank  to  change  that  deposit  in  any  way, 
or  to  so  draw  against  it  as  to  prevent  the 
assignment  pro  tanto  from  being  carried  out. 
It  is  clear  that  the  holder  of  the  check  had 
an  interest  in  the  fund  so  assigned,  while  it 
is  equally  clear  that  until  the  bank  had  no- 
tice it  could  pay  subsequently  drawn  checks, 
or  credit  the  amount  of  the  deposit  on  any 
overdue  paper  of  its  own.  The  equitable  in- 
terest of  the  check  holder,  however,  remained 
the  same. 

It  is  a  principle  controlling  the  marshal- 
ing of  securities  that  where  one  creditor  can 
resort  to  two  funds,  and  another  to  one  of 
them  only,  the  former  must  seek  satiaf actios 
out  of  that  fund  which  the  latter  cannot 
touch.  In  3  Pom.  Eq.  Jur.  S  1414,  it  is  said: 
''If,  therefore,  the  prior  creditor  resorts  to 
the  doubly  charged  fund,  the  subaequeot 
creditor  will  be  substituted,  as  far  as  possi- 
ble, to  his  rights.    These  rules  must  be  tak- 
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<en  with  the  modifications  and  exceptions 
that  in  their  application  the  paramount  en- 
cumhraneer  shall  not  be  delayed  or  incon- 
▼enienced  in  the  collection  of  his  debt, 
.  .  .  that  the  rights  of  third  parties  shall 
not  be  prejudiced,  and  that  the  parties  them- 
selves are  creditors  of  the  same  debtor." 
Numerous  authorities  are  there  cited  as  sus- 
taining these  propositions.  The  principle 
of  marshaling  securities  has  been  frequently 
applied  to  cases  where  there  is  an  equitable 
interest  or  lien  on  collateral  securities.  In 
Colebnx^e  on  Collateral  Securities  it  is  said 
(§  98) :  "By  this  rule,  a  creditor  havine  a 
lien  upon  two  funds  for  payment  of  nis 
debt,  and  a  subsequent  creditor  a  lien  upon 
one  only  of  such  funds,  the  former  is  re- 
quired to  exhaust  his  remedy  against  the 
fund  which  is  especially  given  for  his  secur- 
ity before  resorting  to  that  in  which  the  sub- 
sequent creditor  is  interested.  The  rule, 
however,  is  never  enforced  in  cases  where  it 
would  cause  an  injury  or  damage  to  a  credi- 
tor holding  such  liens  upon  separate  funds, 
or  would  work  injustice  to  other  parties. 
The  rule  was  applied  where  a  merchant  had 
forwarded  his  note  to  a  broker  for  sale,  and 
the  proceeds,  less  commissions,  remitted. 
The  broker  fraudulently  pledged  the  note, 
with  other  collaterals,  to  a  ban^,  to  secure  a 
loan  to  himself,  of  which  the  merchant  re- 
ceived nothing.  The  merchant,  learning  of 
the  misappropriation,  gave  notice  to  the 
bank,  and  claimed  to  be  subrogated  to  any 
surplus  arising  from  other  securities  held 
by  it  after  payment  of  the  loan.  Subse- 
quently, and  before  the  maturity  of  the  loan, 
the  note  fell  due,  and  was  paid  without  suit. 
Upon  realizing  the  other  securities,  the  bank 
held  a  surplus  in  its  hands.  The  merchant 
waa  entitled  to  be  paid  from  such  surplus, 
his  voluntary  pajrment  not  affecting  his  right 
of  reooveiy."  This  principle  is  sustained  by 
Farufell  v.  Importers'  d  T,  Nat.  Bank,  90  N. 
Y.  483.  In  that  case  the  merchant  had  an 
equitable  interest  in  collaterals,  which,  with 
his  note,  were  put  up  to  secure  the  loan  to 
the  broker  by  reason  of  the  broker's  misap- 
propriation of  the  note,  and  it  is  not,  equi- 
tably, a  stronger  case  for  the  marshaling  of 
ass&ets  than  where,  as  in  this  case,  the  bank 
had  as  security  for  its  certificate  of  deposit 
and  for  its  account  due  notes  aggregating 
about  $30,000,  and  a  deposit  of  over  $20,- 
OOO.  Here,  $10,000  of  the  amount  deposit- 
ed having  been  equitably  assigned  to  the 
complainant,  by  reason  of  its  appropriation 
by  the  bank  before  receiving  notice  of  the 
drawing  of  the  check  the  complainant  was 
deprived  of  all  interest  in  the  deposit,  and 
the  Helena  bank,  or  its  receiver  (who  could 
have  no  greater  interest  than  the  bank  it- 
«^f ) ,  received  ffle  benefit  of  the  application 
of  the  deposit  by  the  Fort  Dearborn  Na- 
tional Bank  on  its  certificate  of  deposit,  and 
the  complainant,  as  holder  of  the  check,  had 
sucb  an  interest  in  the  sum  deposited  that 
he  should  be  subrogated,  as  against  the  Hel- 
ena bank  or  its  receiver,  to  the  notes  held 
bv  the  Fort  Dearborn  National  Bank  after 
the  payment  of  the  residue  due  the  latter 
bank;  and  this  principle  of  subrogation  is 
4S  L.  R.  A. 


applicable  because,  by  reason  of  the  appro- 
priation of  the  fund  by  the  bank  with  which 
the  deposit  was  made  to  the  payment  of  a 
debt  for  which  it  held  two  distinct  charac- 
ters of  securities,  one  of  those  securities  is, 
to  an  extent  suflBcient  to  pay  the  complain- 
ant, released  from  liability  so  far  as  the  Fort 
Dearborn  National  Bank  was  concerned,  and 
the  latter  bank  had  lawfully  used  $10,000 
of  a  deposit  theretofore  assigned  to  the  com- 

Slainant  by    the    Helena  bank.    2   Beach, 
lodern  Eq.  Jur.  I  784;  1  Story,  Eq.  Jur. 
f  $  635,  636. 

It  is  a  maxim  of  equity  that  "equity  re- 
gards and  treats  that  as  done  which  in  good 
conscience  ought  to  be  done,"  and  in  writing 
of  this  maxim  Mr.  Pomeroy,  in  his  work  on 
Equity  Jurisprudence  (vol.  1,  I  366),  says: 
"The  principle  involves  the  notion  of  an 
equitable  obligation  existing  from  some 
cause;  of  a  present  relation  of  equitable 
right  and  duty  subsisting  between  two  par- 
ties,— a  right  held  by  one  party,  from  whatr 
ever  cause  arising,  that  the  other  should  do 
some  act,  and  the  corresponding  duty — ^the 
ought — resting  upon  the  latter  to  do  such  act. 
Equity  does  not  regard  and  treat  as  done 
what  might  be  done  or  what  could  be  done, 
but  only  what  ought  to  be  done.  Nor  does 
the  principle  operate  in  favor  of  every  per- 
son, no  matter  what  may  be  his  situation 
and  relations,  but  only  in  favor  of  him  who 
holds  the  equitable  right  to  have  the  act  per- 
formed, as  against  the  one  upon  whom  the 
duty  of  such  performance  has  devolved." 
A  court  of  equity,  acting  upon  this  funda- 
mental principle,  may  go  beneath  the  ap- 
pearance of  things,  and  deal  with  the  real 
facts,  where  the  interest  is  a  purely  equi- 
table one,  recognized  by  courts  of  equity 
alone.  When,  therefore,  a  prior  encumbran- 
cer of  two  funds,  by  his  election  of  reme- 
dies, deprives  a  junior  encumbrancer  who 
has  a  lien  upon  one  of  the  funds  only,  from 
reaching  the  particular  fund  on  which  he 
has  a  lien,  the  junior  encumbrancer,  to  the 
extent  of  his  lien,  should  be  substituted  to 
the  lien  of  the  paramount  encumbrancer  up- 
on the  other  fund  bound,  as  against  the 
debtor  and  all  claiming  under  him  by  lien 
or  tide  subsequent  in  time.  Gibson  v.  Sea- 
grim,  20  Beav.  614;  James  v.  Hubbard,  1 
Paige,  228;  Clowes  v.  Dickenson,  6  Johns. 
Ch.  235.  Under  a  bill  for  marshaling  se-  • 
curities  relief  may  be  had  in  that  character 
of  case.  The  Fort  Dearborn  National  Bank 
had  a  right  to  apply  the  deposit  in  payment 
of  the  indebtedness  pro  tanto  to  the  extent 
of  the  deposit,  and  deprive  the  check  holder 
of  any  part  of  that  deposit  as  a  fund  as- 
signed to  him;  but  he  had  such  an  equitable 
interest  in  that  fund,  by  reason  of  its  assign- 
ment by  the  check,  that  he  is  entitled  to  be 
subrogated  to  the  extent  of  his  check,  with 
interest  thereon  from  the  time  it  was  pre- 
sented, to  the  fund  to  be  derived  from  the 
collection  or  sale  of  the  collateral  securities 
held  by  the  Fort  Dearborn  National  Bank 
as  security  on  its  certificate  of  deposit  and 
bank  account,  after  the  residue  is  paid  to 
it.  The  superior  court  erred  in  decreeing 
that    the    Fort    Dearborn    National   Bank 
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should  deliver  to  the  receiver  of  the  First 
National  Bank  of  Helena  the  collateral 
notes,  but  did  not  err  in  decreeing  that  from 
the  proceeds  of  the  same  there  should  first 
be  paid  to  the  Fort  Dearborn  National  Bank 
the  amount,  including  interest,  due  it,  and 
to  pay  to  Wyman  the  amount  due  on  said 
check  and  interest,  and  to  retain  the  balance 
as  part  of  the  assets  of  the  First  National 
Bank  of  Helena.  Nor  was  there  error  in  the 
decree  of  the  superior  court  in  directing,  if 
there  was  not  enoush  to  pay  Wyman  in  f iiU, 
the  amount  unpaid  should  be  allowed  as  a 
claim  against  said  First  National  Bank  of 
Helena,  to  be  paid  in  due  course  of  adminis- 
tration of  its  assets,  and  that  the  receiver 
pay  the  costs.  It  was  error  in  the  appellate 
court  for  the  first  district  to  reverse  the  en- 
tire decree  of  the  superior  court,  and  remand 
the  cause  with  directions  to  dismiss  the  bill. 
So  far  as  the  superior  court  decreed  that 
the  Fort  Dearborn  National  Bank  deliver  to 
the  receiver  of  the  First  National  Bank  of 
Helena  the  collateral  notes,  its  decree  is  re* 
versed,  but  in  all  other  respects  the  decree 
of  said  court  is  affirmed. 

For  the  error  of  the  appellate  court  for  the 
first  district  in  reversing  the  entire  case, 
and  remanding  with  directions  to  dismiss 
the  bill,  its  decree  is  reversed,  and  the  cause 
is  remanded. 


INTER-OCEAN  PUBLISHING  COMPANY, 
Appt., 

V, 

ASSOCIATED  PRESS. 
(184  III.  438.) 

1.  A  eopporatlOB  enaraflred  In  eoUectlnar 
and  T^endlnar  new*,  with  charter  power  to 
own  and  operate  telegraph  lines  and  exercise 
the  right  of  eminent  domain,  cannot  discrim- 
inate between  newspaper  publishers  in  the 
sale  of  its  news,  since  its  business  is  aifected 
with  a  public  interest. 

S.  A  by-law  of  a  preaa  asaodatloa, 
which  provides  that  Its  members  shall  not 
furnish  its  sneclal  news  to,  or  receive  news 
from,  any  person  or  cori>oration  which  shall 
have  been  declared  antagnostic  to  such  asso- 
ciation, is  void  as  creating  a  monopoly. 

(February  10,  1900.) 

API*EAL  by  plaintiff  from  a  judgment  of 
the  Appellate  Court,  First  District,  af- 
fii-ming  a  judgment  of  the  Circuit  Court  for 
Cook  County  in  favor  of  defendant  in  an  ac- 
tion brought  to  enjoin  defendant  from  inter- 
fering with  plaintiff's  procurement  of  news 
for  its  paper.     Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Knight  Sc  Brown,  for  appel- 
lant: 

The  appellee  did  not  have  the  right  to  can- 

NoTB — For  unlawful  discrimination  between 
newspapers  In  furnishing  news  by  telegraph, 
see  also  Western  U.  Teleg.  Co.  v.  Call  Pub.  Co. 
(Neb.)  27  L.  R.  A.  622. 

For  telegraph  companies  as  common  carriers 
which    cannot    discriminate    between    patrons, 
see  also  Kirby  v.  Western  U.  Teleg.  Co.  (S.  D.) 
80  L.  R.  A.  612. 
48  L.  R.  A. 


oel  the  contract  between  the  appellant  and 
appellee,  and  thereby  deprive  appellant  of 
the  news  service  therein  provided  for,  on  the 
ground  that  appellant  was  receiving  news 
from  parties  declared  by  the  appellee  antag- 
onistic to  it. 

People  ex  rel  Paris  d  D.  it.  Co.  r.  Holder, 
82  111.  93;  Sanger  v.  OJUoago,  65  IlL  506; 
Risinger  v.  Cheney,  7  HI.  84;  Walker  yJuei:- 
er,  70  111.  527. 

If  any  part  of  the  contract  is  iU^al  and 
void,  then  such  ill^;al  and  void  parts  are 
separable  from  the  provisions  thereof  which 
provide  for  furnishing  to  the  appellant  the 
news  service  therein  specified. 

Brown  v.  Rounsavell,  78  111.  591;  Weliy 
V.  Jacols,  171  111.  632,  40  L.  R.  A.  98,  49  X. 
E.  723;  Baldwin  v.  Fletcher,  48  Mich.  6(H, 
12  N.  W.  873;  Oregon  Steam  Nov.  Co.  t. 
Winsor,  20  Wall.  64,  22  L.  ed.  315. 

Ck>venant8  may  be  treated  as  independent. 

Pollak  V.  Brush  Electric  Asso.  128  U.  S. 
455,  32  L.  ed.  478,  9  Sup.  Ct  Rep.  119;  Cow- 
meroial  Union  Teleg.  Co.  v.  New  England 
Teleph.  d  Teleg.  Co.  61  Vt  241,  5  L.  R.  A. 
161. 

Illegal  by-laws  are  not  binding  on  a  mem- 
ber, though  he  assents  thereto. 

Vierling  v.  Mechanics*  d  T.  Sav.,  Loon  A 
Bldg.  Asso.  179  111.  627,  53  N.  E.  979;  Peo- 
ple ex  rel.  Elliott  v.  New  York  Cotton  Ex- 
change, 8  Hun,  216;  People  ew  rel.  Schmitt, 
V.  Saint  Franciseus  Benev.  Soo.  24  How.  Pr. 
221;  Leech  r.  Harris,  2  Brewst.   (Pa.)  571. 

liie  by-laws  and  contract,  in  so  far  as  thej 
restrain  the  sale  of  the  stodc,  are  void  as  be- 
ing against  public  policy. 

McNulia  r.  Com  Belt  Bank,  164  HI.  427, 
45  N.  R  954;  Morgan  v.  Struthers,  131  U.  S. 
246,  33  L.  ed.  132,  9  Sup.  Ct  Rep.  726;  Peo^ 
pie  V.  Milk  Easchange,  146  N.  Y.  267,  27  L. 
R.  A.  437,  39  K.  £.  1062;  Humphreys  v.  ¥«- 
Kissock,  140  U.  S.  304,  35  L.  ed.  473,  11  Sup. 
Ct.  Rep.  779. 

Appellee,  by  reason  of  the  provisions  of 
its  charter  siving  to  it  the  power  of  eminent 
domain,  and  the  nature  of  its  business,  and 
the  fact  that  it  has  a  moncftioly  of  that  busi- 
ness, is  bound  to  serve  appellant  without  dis- 
crimination, if  the  contract  shall  be  held  by 
the  court  to  be  null  and  void. 

New  York  d  C.  Grain  d  Stock  Ewehange 
V.  Chicago  Bd.  of  Trade,  127  HI.  153,  2  L. 
R.  A.  411,  19  N.  E.  865;  DanviUe  v.  Dan- 
ville Water  Co.  180  111.  235,  54  N.  E.  224, 
178  111.  299,  53  N.  E.  118;  Rogers  Park  Wa- 
ter Co.  V.  Fergus,  178  HI.  571,  53  N.  E.  363; 
Wagner  v.  Rock  Island,  146  111.  139,  21  L 
K.  A.  519,  34  N.  E.  545;  Munn  v.  Illinois,  94 
U.  S.  113,  24  L.  ed.  77;  Budd  v.  New  York, 
143  U.  8.  517,  36  L.  ed.  247,  12  Sup.  Ct  Rep. 
468 ;  People  ex  rel.  Cairo  Teleph.  Co.  v.  Wes- 
tern V.  Teleg.  Co.  166  HI.  15,  36  U  R.  A 
637,  46  N.  E.  731 ;  People  em  rel.  Jackson  v. 
Suburban  R.  Co.  178  111.  594,  53  N.  £.  349: 
American  Waterworks  Co.  v.  State  eap  reL 
Walker,  46  Neb.  194,  30  L.  R.  A.  447,  64  N. 
W.  711 ;  People  v.  Budd,  117  N.  Y.  1.  5  L.  R- 
A.  559,  22  N.  E.  670,  682;  Friedman  v.  Gold 
d  Stock  Teleg.  Co.  32  Hun,  4;  Smith  v.  QoU 
d  Stock  Teleg.  Co.  42  Hun,  454;  Western  U. 
Teleg.  Co.  v.  Call  Pub.  Co.  44  Neb.  326,  27 
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Ii.  R.  A.  622,  62  N.  W.  606;  Ifaah  ▼.  Page,  80 
Kj.  539,  44  Am.  Rep.  490;  Oommeroial  Un- 
ion Teleg,  Co,  ▼.  New  England  Teleph.  «jG 
Telefj.  Co,  61  Vt  241,  5  L.  R.  A.  161,  17  Atl. 
1071 ;  State  ex  rel,  Webster  y.  Nebraska  Tel- 
eph.  Co.  17  Neb.  136,  52  Am.  Rep.  404,  22  N. 
W.  237;  Rugglee  v.  People,  91  111.  256;  Chi- 
cago Dock  d  Canal  Co,  ▼.  Qa/rrity,  115  III. 
155,  3  N.  E.  448;  Munn  v.  People,  69  111.  80; 
%tate  ex  reLAtty,  Cen.  \,Columbus  OasKght 
d  Coke  Co,  34  Ohio  St.  572;  Zanesville  v. 
ZunesviUe  Gaelight  Co,  47  Ohio  St  10,  23  N. 
£.55. 

Appellee  in  the  conduct  of  its  business, 
and  as  shown  by  its  by-laws  and  contracts, 
is  and  has  created  to  itself  a  monopoly,  and 
is  violating  the  laws  of  the  state  of  Illinois, 
thereby  subjecting  its  charter  to  forfeiture, 
against  which  any  stodcholder  has  the  right 
to  an  injunction. 

Holdcn  v.  Alton,  179  111.  318,  53  N.  E.  556; 
Adams  V.  Brenan,  177  111.  194,  42  L.  R.  A. 
718,  52  N.  E.  314;  Fishbum  r,  Chicago,  171 
111.  338,  30  L.  R.  A.  482,  49  N.  £.  532;  Peo- 
ple ea  rel.  Mcllhany  y.  Chicago  Live  Stock 
Exchange,  170  HI.  556,  39  L.  R.  A.  373,  48 
N.  £.  1062;  Minnesota  Tribwte  Co.  v.  Asso- 
ciated Press,  55  U.  S.  App.  136,  83  Fed.  Rep. 
350,  27  C.  0.  A.  542;  Craft  y.  McConoughy, 
79  III.  348,  22  Am.  Rep.  171;  United  States 
T.  Addyston  Pipe  d  8,  Co,  64  U.  8.  App.  723, 
85  Fed.  Rep.  271,  29  C.  C.  A.  141,  46  L.  R.  A. 
122 ;  Bishop  y.  American  Preservers'  Co,  157 
m.  284,  41  N.  E.  859;  Ford  y.  Chicago  Milk 
Shippers'  Asso,  155  111.  166,  27  L.  R.  A.  298. 
39  K.  E.  661 ;  People  y.  Milk  Eawhange,  145 
N.  Y,  267,  27  L.  R.  A.  437,  39  N.  E.  1062; 
People  ex  rel.  Peahody  r.  Chicago  Oas  Trust 
Co.  130  ni.  268,  8  L.  R.  A.  497,  22  N.  E. 
798;  Mare  y.  Bennett,  140  HI.  69,  16  L.  R.  A. 
361,  29  K.  E.  888;  Distilling  d  Cattle  Feed- 
ing Co.  y.  People  em  rel,  Moloney,  166  111. 
448,  41  N.  E.  188;  Butchers'  Union  S,  H,  d 
L.  8.  L,  Co,  y.  Crescent  City  L,  8,  L,  d  8,  H. 
Co.  Ill  U.  8.  746,  28  L.  ed.  586,  4  Sup.  Ct 
Rep.  662;  Marseilles  Land  d  Water  Power 
Co.  y.  Aldrich,  86  111.  604;  Davis  y.  Old  Col- 
ony R.  Co,  131  Mass.  259,  41  Am.  Rep.  221; 
Stetvart  y.  Erie  Transp,  Co.  17  Minn.  398. 

Appellee  is  yiolating  the  anti-trust  laws 
of  the  state  of  Illinois  and  of  the  United 
States. 

United  States  y.  Trans-Missouri  Freight 
Asso,  166  XT.  8.  290,  41  L.  ed.  1007,  17  Sup. 
Ct  Rep.  640;  Hurd's  Stat  1899,  p.  596. 

Appellant  is  entitled  to  injunction  to  en- 
join api)ellee  from  prohibiting  any  of  its 
members  from  dealing  or  having  business  re- 
lations with  the  appellant;  or,  in  other 
words,  it  is  entitled  to  enjoin  a  boycott. 

Jackson  y.  Stanfield,  137  Ind.  592,  23  L. 
R.  A.  588,  36  N.  E.  345,  37  N.  E.  14;  State 
y.  Glidden,  55  Conn.  46,  8  Atl.  890;  Beck  v. 
Railtcay  Teamsters'  Protective  Union,  118 
Mich.  497,  42  L.  R.  A.  407,  77  N.  W.  13; 
Vegelahn  v.  Guntner,  167  Mass.  82,  35  L.  R. 
A.  722,  44  N.  E.  1077 ;  Minke  v.  Eopeman,  87 
m.  460,  29  Am.  Rep.  63;  Barrett  v.  Mount 
Qreentoood  Cemetery  Asso.  159  111.  386,  31 
L.  R,  A.  109,  42  N.  E.  891;  Hopkins  v.  Ox- 
ley  Stave  Co.  49  U.  8.  App.  709,  83  Fed.  Rep. 
912,  28  C.  C.  A.  99;  People  y.  Milk  Exchange, 
48  L.  B.A. 


145  N.  Y.  267,  27  L.  R.  A.  437,  39  N.  E. 
1062. 

Appellee  should  have  been  enjoined  from 
depriving  appellant  of  the  news  service. 

New  York  d  C,  Grain  d  Stock  Exchange  v. 
Chicago  Bd,  of  Trade,  127  111.  153,  2  L.  R. 
A.  411,  19  N.  E.  855;  Friedman  v.  Gold  d 
Stock  Teleg,  Co.  32  Hun,  4;  Smith  v.  Gold 
d  Stock  Teleg,  Co,  42  Hun,  454;  Huston  v. 
Reutlinger,  91  Ky.  333,  15  S.  W.  867 ;  Walk- 
er v.  Converse,  148  111.  622,  36  N.  E.  202; 
McMillan  v.  James,  105  111.  194;  Ctuhman 
V.  Bonfield,  139  111.  219,  28  N.  E.  937;  Hol- 
den  V.  Holden,  24  111.  App.  106. 

Appellee's  contract  with  appellant,  so  far 
as  relates  to  the  sale  of  stock,  and  the  by- 
laws of  appellee  in  reference  thereto,  are 
void. 

McNulta  y.  Cam  Belt  Bank,  164  Dl.  427, 
45  N.  E.  954. 

The  business  of  a  telegraph  company  is  a 
public  business. 

People  ex  rel.  Cairo  Teleph.  Co.  y.  Wes- 
tern U,  Teleg,  Co.  166  111.  16,  36  L.  R.  A. 
637,  46  N.  E.  731 ;  Danville  v.  Danville  Wa- 
ter Co,  180  111.  235,  54  N.  E.  224,  178  111. 
299,  53  N.  E.  118;  Rogers  Park  Water  Co,  v. 
Fergus,  178  111.  571,  63  N.  E.  363;  People 
ex  rel,  Mcllhany  v.  Chicago  Live  Stock  Ex- 
change, 170  III.  556,  89  L.  R.  A.  373,  48  N. 
E.  1062;  United  States  v.  Trans-Missouri 
Freight  Asso.  166  U.  8.  290,  41  L.  ed.  1007, 
17  Sup.  Ct  Rep.  540. 

The  appellee  has  by  its  by-laws  created  a 
monopoly. 

Minnesota  Tribune  Co.  y.  Associated 
Press,  66  U.  8.  App.  136,  83  Fed.  Rep.  350, 
27  C.  C.  A.  642 ;  Ford  y.  Chicago  Milk  Ship- 
pers' Asso,  165  III.  166,  27  L.  R.  A.  298,  39 
N.  B.  661;  Bishop  y.  American  Preservers' 
Co,  157  III.  284,  41  N.  E.  765;  Craft  y.  Mc- 
Conoughy, 79  111.  348,  22  Am.  Rep.  171 ;  More 
v.  Bennett,  140  111.  69,  16  L.  R.  A.  361,  29 
N.  E.  888;  Jackson  v.  Stanfleldy  137  Ind. 
692,  23  L.  R.  A.  588,  36  N.  E.  346.37  N.  E.  14. 

Appellee  should  be  enjoined  from  enforc- 
ing the  by-laws  so  far  as  they  tend  to  create 
a  boycott  against  the  appellant.  We  only 
need  to  refer  to  the  case  of — 

Beck  y.  Railway  Teamsters^  Protective 
Union,  118  Mich.  497,  42  L.  R.  A.  407,  77 
N.  W.  13. 

A  corporation  organized  under  the  laws  of 
this  state  can  only  adopt  such  by-laws  as 
are  necessary  to  carry  out  the  object  and 
purpose  of  its  creation,  and  it  cannot  adopt 
by-laws  that  are  illegal  or  contrary  to  pub- 
lic policy.  Neither  can  it  make  any  con- 
tract in  furtherance  of  its  business  that  is 
Qlegal  or  contrary  to  the  public  policy  of 
this  state. 

In  so  far  as  by-laws  are  contrary  to  the 
laws  of  this  state  or  in  contravention  of  its 
publie  policy,  any  stockholder  may  enjoin 
the  enforcement  of  the  same. 

McNulta  V.  Com  Belt  Bank,  164  111.  427, 
45  N.  E.  964;  Morgan  y.  Struthers,  131  U. 
S.  246,  33  L.  ed.  132,  9  Sup.  Ct  Rep.  726; 
Feckheimer  v.  National  Exchange  Bank,  79 
Va.  80;  Re  Klaus,  67  Wis.  401,  29  N.  W. 
582;  Humphreys  v.  McKissock,  140  U.  8. 
304,  35  L.  ed.  473,  11  Sup.  Ct  Rep.  779. 
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Appellee  has  instituted  and  proposes  to 
carry  out,  as  against  the  appellant,  what  is 
known  as  a  boycott. 

Such  an  act  is  criminal,  and  will  injure 
and  destroy  to  a  great  extent  the  right  of 
appellant  to  deal  with  the  members  of  this 
Associated  Press  corporation. 

Such  proceedings  on  the  part  of  a  cor- 
poration, or  even  an  indiyidual,  have  been 
declared  by  the  courts  to  be  abhorrent  to  the 
spirit  of  our  institutions,  and  cannot  be  too 
strongly  condemned  by  the  courts. 

Jackson  v.  Stanfield,  137  Ind.  592,  23  L. 
R.  A.  588,  36  N.  E.  346,  37  N.  E.  14. 

The  business  of  a  telegraph  and  telephone 
company  is  a  business  public  in  its  nature, 
upon  which  the  public  interest  is  impressed. 
Peoi)l€  ex  rel.  Cairo  Teleph,  Co,  v.  Wm- 
iem  U.  Teleg.  Co.  166  111.  15,  36  L.  R.  A. 
637.  46  N.  E.  731. 

Appellee  should  be  bound  to  treat  all  per- 
sons and  corporations  alike  and  without  dis- 
crimination in  its  business  of  collecting, 
transmitting,  and  selling  news  despatches. 

Danville  v.  Danville  Water  Co,  180  111. 
235,  54  N.  £.  224,  178  111.  299,  53  N.  K  118; 
Rogers  Park  Water  Co,  v.  Fergus,  178  HI. 
671.  53  N.  E.  363. 

A  business  may  be  public  in  its  nature,  or 
it  may  be  of  that  nature  that  it  is  impressed 
with  the  public  interest;  in  either  case  no 
discrimination  should  be  made. 

Wagner  v.  Rock  Island,  146  111.  139,  21 
L.  R.  A.  519,  84  N.  E.  545;  Munn  ▼.  People, 
69  111.  80;  Munn  v.  Illinois,  94  U.  S.  113,  24 
L.  ed.  77;  Budd  v.  New  York,  143  U.  S.  617, 
36  L.  ed.  247,  12  Sup.  Gt  Rep.  468;  Chi- 
oago,  B.  d  Q.  R.  Co.  v.  Jones,  149  111.  361,  24 
L.  R.  A.  141,  37  N.  E.  247;  State  ex  rel. 
Atty.  Gen,  v.  Columbus  Cfaslight  d  Coke  Co. 
34  Ohio  St.  672,  32  Am.  Rep.  390;  ZanesvUle 
V.  Zanesville  Gaslight  Co.  47  Ohio  St  1,  23 
N.  E.  56;  Rogers  Park  Water  Co.  v.  Fer- 
gus, 178  111.  671,  53  N.  E.  363. 

As  to  water  companies,  gas  companies, 
telegraph,  and  telephone  companies,  they 
are  all  impressed  with  a  public  interest,  and 
cannot  select  their  patrons  arbitrarily,  but 
must  serve  all  who  apply,  on  equal  terms,  at 
reasonable  rates. 

Western  U.  Teleg.  Co.  v.  Call  Pub.  Co.  44 
Neb.  320,  27  L.  R.  A.  622,  62  N.  W.  506; 
American  Watertoorks  Co.  v.  State  ea  reU 
Walker,  46  NeS.  194,  30  L.  R.  A.  447,  64  N. 
W.  711;  WilUanis  v.  Mutual  Gas  Co.  62 
Mich.  499,  18  N.  W.  236,  50  Am.  Rep.  266; 
W^epard  v.  MiUvaukee  Chislight  Co.  6  Wis. 
639,  70  Am.  Dec.  479;  People  ew  rel.  Jack- 
sofi  V.  Suburban  R.  Co.  178  111.  594,  63  N. 
E.  349;  Price  v.  Riverside  Land  d  Irrig.  Co. 
56  Gal.  431 ;  Haugen  v.  Albina  Light  d  Wa- 
ter Co.  21  Or.  411,  14  L.  R.  A.  424,  28  Pac. 
244;  Chicago  Gaslight  d  Coke  Co.  v.  Peo- 
ple's  Gaslight  d  Coke  Co.  121  111.  630,  13  N. 
E.  169;  People  ew  rel.  Hunt  v.  Chicago  d  A. 
R.  Co.  130  III.  175,  22  N.  E.  857;  St.  Louis 
V.  Bell  Teleph.  Co.  96  Mo.  623,  2  L.  R.  A. 
278,  10  S.  W.  197;  State  eat  rel.  National 
Subujay  Co.  v.  St.  Louis,  145  Mo.  661,  42  L. 
R.  A.  113;  46  8.  W.  981;  New  York  d  0. 
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Grain  d  Stock  Exchange  ▼.  Chicago  Bd.  of 
Trade,  127  111.  153,  2  L.  R.  A.  411,  19  N.  E. 
855;  Friedman  r.  Gold  d  Stock  Teleg.  Co. 
32  Hun,  4;  Smith  v.  Gold  d  Stock  TeUg. 
Co.  42  Hun,  454;  People  em  rel.  CantreU  v. 
St.  Louis,  A.  d  T.  H.  R.  Co.  176  111.  612,  35 
L.  R.  A.  656,  46  N.  E.  824,  62  N.  E.  292; 
Olmstead  v.  Camp,  33  Gonn.  632,  89  Am.  Dee. 
221 ;  Nash  v.  Page,  80  Ky.  639,  44  Am.  Rep. 
490;  State  v.  Edwards,  86  Me.  102,  25  L  R. 
A.  504,  29  Atl.  947 ;  Blair  ▼.  Cuming  Coun- 
ty, 111  U.  S.  363,  28  L.  ed.  457,  4  Sup.  a 
Rep.  449;  Head  v.  Amoskeag  Mfg.  Co.  113 
U.  S.  9,  28  L.  ed.  889,  6  Sup.  Ct  Rep.  441; 
;Sf ^one  V.  Farmers'  Loan  d  T.  Co.  116  U.  8. 
307,  29  L.  ed.  636,  6  Sup.  Gt  Rep.  334.  388. 
1191;  Chicago,  M.  d  St.  P.  R.  Co.  t.  Mimu- 
sota,  134  U.  S.  418,  33  L.  ed.  970,  10  Sup. 
Gt  Rep.  462,  702;  Stewart  v.  Great  North- 
em  R.  Co.  66  Minn.  615,  33  L.  R.  A.  427,  68 
N.  W.  208;  Commercial  Union  T^eg.  Co.  ▼. 
New  England  Teleph.  d  Teleg.  Co.  61  Vt 
241,  5  L.  R.  A.  161,  17  Atl.  1071;  Bank  of 
Kentucky  ▼.  Adams  Ewp.  Co.  93  U.  8.  181, 
23  L.  ed.  876;  Chicago  Dock  d  Canal  Co.  t. 
Garrity,  116  111.  156,  8  N.  £.  448;  Rugglet 
V.  People,  91  111.  266;  People  v.  King,  110 
X.  Y.  418,  1  L.  R.  A.  293,  18  N.  S.  245;  Ad- 
ams  V.  Bretian,  177  111.  194,  42  L.  R.  A.  718. 
62  N.  E.  314;  Fishhwm  ▼.  Chicago,  171  SI. 
338,  39  L.  R.  A.  482,  49  N.  £.  532;  PeopU 
em  rel.  Mcllhany  v.  Chicago  Live  Stock  Ss- 
change,  170  Dl.  666,  39  L.  R.  A.  373,  48  N. 
E.  1062;  United  States  v.  Trans-Missouri 
Freight  Asso.  16  IT.  S.  290;  41  L.  ed.  1007, 
17  Sup.  Gt.  Rep.  640;  Huston  ▼.  Reutlinger, 
91  Ky.  333, 15  S.  W.  867;  Minnesota  Tribune 
Co.  y.  Associated  Press,  56  U.  S.  App.  136, 
83  Fed.  Rep.  350,  27  G.  G.  A.  642. 

It  is  not  necessary  that  appellee  should 
have  a  complete  monopoly,  to  bring  it  with- 
in the  law  applying  to  monopolies. 

United  States  v.  E.  C.  Knight  Co.  156  U. 
S.  1,  39  L.  ed.  325,  15  Sup.  Gt  Rep.  249; 
Craft  V.  McOonoughy,  79  111.  348,  22  Am. 
Rep.  171;  United  States  v.  Hopkins,  82  Fed. 
Rep.  d29;United  States  v.  Addyston  Pipe  d 
S.  Co.  64  U.  S.  App.  123,  85  Fed.  Rep.  271, 
46  L.  R.  A.  122,  29  G.  G.  A.  121;  Bishop  t. 
American  Preservers'  Co.  157  III.  284,  41  N. 
E.  766;  People  em  reL  Peahody  y.  Chicago 
Gas  Trust  Co.  130  111.  268,  8  L.  R.  A.  497, 
22  N.  E.  798;  More  v.  Bennett,  140  Dl.  69, 
16  L.  R.  A.  361,  29  K.  E.  888;  Ford  y.  Chi- 
caoo  Milk  Shippers*  Asso.  156  111.  166,  27 
L.*'R.  a.  298,  39  N.  E.  651;  People  y.  Milh 
Exchange,  146  N.  Y.  267,  27  L.  R.  A.  437, 
39  N.  E.  1062;  Judd  y.  Harrington,  139  K. 
Y.  105,  39  N.  E.  790;  People  y.  Sheldon,  139 
N.  Y.  261,  23  L.  R.  A.  221,  34  N.  E.  785; 
Amot  y.  Pittston  d  E.  Coal  Co.  68  N.  Y. 
658,  23  Am.  Rep.  190. 

There  is  a  right  to  injunction  against 
boycott. 

Jackson  y.  Stanfield,  137  Ind.  592,  23  L. 
R.  A.  588,  36  N.  E.  345,  37  N.  E.  U;  State 
y.  Glidden,  66  Gonn.  46,  8  Atl.  890;  Beck  v. 
Railway  Tean^sters'  Protective  Uniany  118 
Mich.  497,  42  L.  R.  A.  407,  77  N.  W.  13; 
Vegelahn  y.  (hmtner,  167  Mass.  92,  86  L.  R. 
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A.  722,  44  N*  E.  1077;  Hopkins  ▼.  OtOey 
SUvce  Co.  40  U.  S.  App.  700,  83  Fed.  Rep. 
912,  28  C.  0.  A.  09;  Barrett  ▼.  Mount  Qreen- 
wood  Cemetery  Asso.  160  111.  385,  31  L.  R.  A. 
100,  42  N.  £.  801;  Minke  ▼.  Hopeman,  87 
111.  450,  20  Am.  Rep.  63. 

The  courts  will  restrain  a  party,  upon 
proper  cause,  from  doing  certain  acts  in  vio- 
lation of  his  a^eemenC  not  requiring  per- 
formance of  skill,  personal  labor,  or  judg- 
ment. 

Western  U.  Teleg,  Co,  ▼.  Union  P.  R,  Oo. 
1  McCrary,  568,  3  Fed.  Rep.  420;  Singer 
Seioing-Mach,  Oo,  ▼.  Union  Button-hole  d 
Embroidery  Co.  Holmes,  263,  Fed.  Cas.  No. 
12,004;  P^,  Spec.  Perf.  |  863;  Vew  York 
d  C,  Oram  d  Stook  EcDchange  v.  Chicago  Bd. 
of  Trade,  127  HI.  168,  2  L.  R.  A.  411,  10  N. 
E.  855;  Friedman  ▼.  Oold  d  Stock  Teleg.  Co. 
32  Hun,  4;  Smith  ▼.  Qold  d  Stock  Teleg,  Co, 
42  Hun,  454;  Vash  y.  Page,  80  Ky.  630,  44 
Am.  Rep.  400;  Huston  ▼.  Reutlinger,  01  Ky. 
333.  15  S.  W.  867 ;  Vincent  ▼.  Chicago  d  A. 
R.  Co,  40  111.  33;  Hagan  v.  Fayette  Oas-Fuel 
Co,  21  Pa.  Co.  Ct.  Rep.  603 ;  Southern  Exp, 
Co.  ▼.  St.  Louis,  T.  M.  d  S,  R,  Co,  3  McCrarv, 
147,  10  Fed.  Rep.  210,  860;  Re  Lennon,  160 
U.  S.  548.  41  L.  ed.  1110,  17  Sup.  Ct  Rep. 
658;  Robinson  ▼.  Byron,  I  Bro.  Ch.  588;  J7er- 
vey  T.  SvUth,  1  Kay  &  J.  380;  Beadle  r. 
Perry,  L.R.8  Eq.  465 ;  WMf eoar  v.  Michenor, 
37  N.  J.  Eq.  6;  Broome  v.  New  York  d  N,  J, 
Teleph.  Co.  42  N.  J.  Eq.  141,  7  Atl.  851; 
Toledo,  A,  A,  d  N,  M,  R,  Co,  v,  Pennsylvania 
Co.  54  Fed.  Rep.  730,  10  L.  R.  A.  305;  Lough 
r,  Outerbridge,  143  N.  Y.  271,  25  L.  R.  A. 
674,  38  N.  E.  202;  Gregsten  v.  Chicago,  145 
ni.  461,  34  N.  E.  426;  Brass  Y.  North  Da- 
koia  ex  rel.  Stoeser,  153  U.  S.  301,  38  L. 
ed.  757,  14  Sup.  Ct  Rep.  857 ;  Keeler  ▼.  Clif- 
ford, 165  111.  547,  46  N.  E.  248;  Pollak  y. 
Brush  Electric  Asso,  128  U.  S.  446,  82  L. 
ed.  474,  0  Sup.  Ct  Rep.  110;  Paige  y.  Hier- 
onymus,  180  HI.  637,  54  N.  E.  583;  Pull- 
man's Palace  Car  Co,  y.  Central  Transp,  Co. 
171  U.  S.  138,  43  L.  ed.  108,  18  Sup.  Ct  Rep. 
808 ;  Hewitt  y.  Dement,  67  111.  600;  Pom.  Eq. 
Jar-  S  042;  Co9  y.  Donnelly,  34  Ark.  762; 
Thomas  y.  Richmond,  12  Wall.  365,  20  L.  ed. 
456. 

A  court  of  equity  will  enjoin  the  breach 
of  a  negative  covenant  when  it  is  expressed 
or  can  be  fairly  implied  from  the  stipula- 
tions of  the  parties,  and  injury  will  result  to 
the  complainant  by  its  breach. 

Postal  Teleg.  Cable  Co,  v.  Western  U,  Tel- 
eg. Co.  155  111.  336,  40  N.  E.  687 ;  Consoli- 
dated  Coal  Co,  y.  Bchmisseur,  135  111.  371, 
25  N.  E.  705. 

When  a  corporation  takes  to  itself  the 
power  of  eminent  domain  it  needs  no  further 
evidence  to  show  that  it  is  created  for  pub- 
lic pnrx>osee.  Its  nubUc  character  is  then 
and  at  once  established.  The  fact  that  it 
does  not  see  fit  to  exercise  all  of  the  powers 
conferred  upon  it  does  not  change  the  char- 
acter of  its  business  which  it  does  perform. 
(Hbbs  r.  Consolidated  Gas.  Co.  130  U.  8. 
397,  32  L.  ed.  070,  0  Sup.  Ct  Rep.  553 ;  Thom- 
as V.  West  Jersey  R,  Co.  101  IT.  S.  71,  25  L. 
ed.  950;  4  Thomp.  Corp.  9  5367;  San  Diego 
Water  Co.  y.  San  Diego,  118  Cat.  556,  38  L. 
4S  !«.  R.  A. 


R.  A.  460,  60  Pac  633;  Vincent  y.  Chicago 
d  A.  H,  Co.  49  ill.  33. 

Messrs,  John  P.  Wilson  and  T.  A» 
Moran  for  appellee. 

Phillipsy  J.,  delivered  the  opinion  of  the 
court: 

The  Inter-Ocean  Publishing  Company,  a 
corporation  organized  under  the  laws  of  the 
state  of  Illinois,  Is  engaged  in  publishing 
two  newspapers  in  the  city  of  Chicago,  known 
as  the  Daily  Inter-Ocean  and  the  Weekly 
Inter-Ocean,  which  have  a  wide  circulation 
in  the  states  and  territories  of  the  United 
States.  The  Associated  Press  is  a  corpora- 
tion organized  under  the  laws  of  the  state  of 
Illinois  in  1892.  The  object  of  its  creation 
was  "to  buy,  gather,  and  accumulate  infor- 
mation and  news;  to  vend,  supply,  distribute, 
and  publish  the  same;  to  purchase,  erect, 
lease,  operate,  and  sell  telegraph  and  tele- 
phone lines  and  other  means  of  transmitting 
news;  to  publish  periodicals;  to  make  ana 
deal  in  periodicals  and  other  goods,  wares, 
and  merchandise."  It  has  alMut  eighteen 
by-laws  with  about  seventy-five  subdivisions 
thereof.  The  stockholders  of  the  Associated 
Press  arc  the  proprietors  of  newspapers,  and 
the  only  business  of  the  corporation  is  that 
enunciated  in  its  charter,  and  is  mainly  buy- 
ing* gathering,  and  accumulating  news,  and 
fumishinff  the  same  to  persons  and  corpo- 
rations who  have  entered  into  contract  there- 
for. It  may  furnish  news  to  persons  and 
corporations  other  than  those  who  are  its 
stockholders,  and  the  term  "members,"  used 
in  its  by-laws,  applies  to  proprietors  of  news- 
papers, other  than  its  stockholders,  who  have 
entered  into  contracts  with  it  for  procurins 
news.  It  does  not  appear  that  it  has  availed 
itself  of  any  of  the  powers  conferred  by  its 
charter  other  than  that  of  gathering  news 
and  distributing  the  same  to  its  members. 
Under  the  by-laws  of  appellee  the  Inter- 
Ocean  Publishing  Company  became  a  stock- 
holder. Among  the  by-laws  having  reference 
to  stockholders  are  the  following: 

"Art  11, 1  8.  SaUor  Purchase  of  Specials. 
No  member  shall  furnish,  or  permit  anyone 
to  furnish,  its  special  or  other  news  to,  or 
shall  receive  news  from,  any  person,  firm,  or 
corporation  which  shall  have  been  declared 
by  the  board  of  directors  or  the  stockholders 
to  be  antagonistic  to  the  association ;  and  no 
member  shall  furnish  news  to  any  other  per- 
son, firm,  or  corporation  engaged  in  the  busi- 
ness of  collecting  or  transmitting  news,  ex- 
cept with  the  written  consent  of  the  board 
of  directors." 

"Art.  14,  9  1.  Board  May  Suspend.  The 
board  of  directors  shall  have  the  power,  by  a 
two-thirds  vote  of  the  whole  board,  to  sus- 
pend a  member,  or  impose  upon  him  a  fine 
of  not  exceeding  $1,000,  for  furnishing  news 
to  any  person  or  association  antagonistic  or 
in  opposition  to  the  Associated  Press,  or  for 
purchasing  news  from  any  person  or  organ- 
ization formally  declared  by  the  board  of  di- 
rectors or  by  the  stockholders  of  the  asso- 
ciation, at  any  annual  or  special  meeting,  to 
be  in  such  antagonism  or  opposition,  or  for 
any  other  violation  of   the  by-laws  or   his 
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contract:  provided  always,  that  ten  days' 
notice,  in  writing,  of  a  complaint  be  first 
served  upon  the  offending  member ;  and  said 
member  shall  have  an  opportunity  to  be 
heard  in  his  own  defence,  and,  if  said  mem- 
ber shows  that  the  offense  was  unintentional, 
and  shall  have  discontinued  the  same,  he 
shall  not  be  suspended^^' 

On  March  2, 1893,  the  Associated  Press  en- 
tered into  an  agreement  with  the  Inter- 
Ocean  Publishing  Company,  by  which  it  sold 
to  the  latter  its  night  news  report  for  publi- 
cation in  the  two  newspapers  for  the  term  of 
ninety-two  years,  which  the  Inter-Ocean 
Company  agreed  to  receive  and  pay  for  at 
the  rate  of  $102  per  week,  which  sum  was 
liable  to  be  increased  50  per  cent.  The  As- 
sociated Press  agreed  to  furnish  to  the 
Inter-Ocean  Company  local  and  telegraphic 
news  within  a  radius  of  60  miles  of  Chicago, 
in  accordance  with  its  by-laws.  The  con- 
tract between  the  Inter-Ocean  Company  and 
the  Associated  Press,  among  other  provi- 
sions contained  the  following:  ''Sixth.  Said 
party  of  the  second  part  covenants  and 
agrees  that  it  will  not  furnish,  before  pub- 
lication, any  news  to  any  person  or  corpo- 
ration engaged  in  the  business  of  collecting 
or  transmitting  news,  except  upon  the  writ- 
ten consent  of  the  board  of  directors  of  the 
party  of  the  first  part  first  had  and  obtained; 
and  that  it  will  not  furnish  to  any  person 
any  of  the  news  received  by  it  under  this 
contract  before  publication  by  it;  and  t^at  it 
will  not  furnish  its  special  or  other  news  to 
or  receive  news  from  any  person  or  corpor- 
ation which  shall  have  been  declared  by  the 
board  of  directors  of  said  party  of  the  first 
part  antagonistic  to  said  paHy  of  the  first 
part,  after  having  received  notice  of  such  dec- 
laration. Seventh.  It  is  further  mutually 
aprreed  between  the  parties  hereto  that  the 
rights,  duties,  and  obligations  of  the  respec- 
tive parties  hereto,  except  as  hereinbefore 
specifically  provided  for,  shall  be  controlled 
and  governs  by  the  by-laws  of  said  party 
of  the  first  part  now  or  hereafter  in  force, 
during  the  life  of  this  contract;  and  that 
the  right  to  receive  news  under  this  contract 
may  be  suspended  or  terminated  in  the  man- 
ner and  for  the  causes  specified  in  said  by- 
laws." "Ninth.  Said  party  •f  the  first  part 
promises  and  agrees  not  to  furnish  any  news 
report  to  any  newspaper  published  in  the 
said  territory  described  in  this  contract  not 
now  entitled  to  receive  the  same  under  the 
by-laws  of  said  party  of  the  first  part  with- 
out the  written  consent  of  the  said  party  of 
the  second  part  or  its  assigns.  Tenth.  Said 
party  of  the  second  part  has  assigned  and 
transferred  its  stock  in  the  said  party 
of  the  first  part  to  the  said  party  of  the 
firt;t  part,  which  stock  is  to  be  held  by  said 
party  of  the  first  part  as  security  for  the 
performance  by  said  party  of  the  second  part 
of  this  contract  on  its  part.  Said  party  of 
Ihe  second  part,  in  consideration  of  the  mak- 
ing of  this  contract  by  said  party  of  the  first 
*part, '  hereby  covenants  ana  agrees  that  it 
will  not  sell  or  part  with  any  interest  in  said 
stock  to  any  party  who  shall  not  be  the  pro- 
prietor of  a  newspap^  which  shall  at  the 
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time  be  on  the  membership  roll  of  said  partj 
of  the  first  part,  and  that  it  will  keep  and 
observe  and  perform  all  Uie  requirements  of 

the  by-laws  of  said  party  of  the  first  part 
now  or  hereafter  in  foroe  during  the  life  of 
this  conti'act." 

Contracts  of  substantially  the  same  char 
acter  have  been  entered  into  from  time  to 
time  between  the  Associated  Press  and  most 
of  the  leading  newspapers  throughout  the 
United  States,  to  whom«  under  its  charter 
and  by-laws  and  under  its  contracts, 
it  sells  and  vends  its  news.  Similar  associ- 
ations for  gathering  and  selling  and  vending 
news,  to  a  limited  extent,  exist  in  other  cities 
than  Chicago,  but  none  of  them  so  widely  ex- 
tended. Among  these  are  the  Sun  Printing 
&  Publishing  Association  of  New  York  City, 
the  New  York  Sun  of  New  York  City,  and 
the  Laffan  News  Bureau  of  New  York  City. 
These  three  latter  associations  have  b^n  de- 
clared to  be  antagonistic  to  the  Associated 
Press  bv  the  board  of  directors  of  the  latter. 
News  of  an  important  character  not  gathered 
by  the  Associated  Press  was  gathered  by  a 
certain  alleged  antagonistic  association,  and 
the  Inter-Ocean  Publishing  C<Hnp«jiy,  for  the 
purpose  of  furnishing  its  readers  witii  infor- 
mation and  news  gathered  from  variooi 
points  and  sources,  in  addition  to  the  news 
purchased  by  it  from  the  Associated  Press, 
also  purchased  and  published  news  obtained 
by  it  from  the  Sun  Printing  k  Publishing 
Association  of  New  York  City,  bat  did  not 
furnish  news  to  the  latter  associatioa,  or 
to  any  of  the  aAsociati<»is  antagonistic  to  the 
Associated  Press.  The  Chicago  Herald  Com- 
pany and  the  Chicago  I>aily  News  Company 
made  complaint  to  Uie  Associated  Press  that 
the  Inter-Ocean  Publishing  CkHnpany  wu 
publishing  news  procured  by  it  from  the  Son 
Printing  &  Publishing  Association  of  Xew 
York,  the  New  York  Sun  of  New  York 
City,  and  the  Laifan  News  Bureau  of  New 
York  City,  and  asked  that  the  Inter-Ocean 
Publishing  Company's  contract  and  S  8  of  ar- 
ticle II  of  the  by-laws  should  be  enforced. 
The  Associated  Press  gave  notice  to  the  In- 
ter-Ocean Publishing  Company  that  a  meet- 
ing of  its  board  of  directors  would  be  held  at  a 
time  and  place  mentioned,  to  take  action  on 
the  complaints  of  the  Chicago  Herald  Com- 
pany and  the  Chicago  Daily  News  GbnipaBT. 
Before  the  time  set  for  hearing,  the  Inter- 
Ocean  Publishing  Company  filed  its  bill  for 
an  injunction  against  the  Associated  Pres? 
from  suspending  or  expellii^  it  from  it5 
membership,  and  from  refusing  to  fnmi?^ 
it  news  according  to  the  terms  of  its  eon- 
tract,  and  from  doing  any  act  or  thin^  tree- 
ing to  deprive  it  of  the  news  gathered  by  ap- 
pellee, and  for  such  other  relief,  gmcial  aad 
special,  as  might  be  just  and  equitable.  T:« 
bill  set  up  the  facts  hereinbefore  stated.  as<d 
set  out  the  by-Iav7s  of  the  apprilee  im  ti^ 
and  alleged  that  the  appellee  had  beee  a:> 
to  control  the  business  of  buying  mmd  aemrr- 
ulating  news  in  Chicago  and  sellixi^  i^ 
same,  and  has  thus  created  in  itsrif  u  ex- 
clusive monopoly  in  that  biwiww^  m&i.  t? 
§  reserve  such  mono^ly,  had  dedmred  ^^ 
un  Printing  ft  Publishing  AasociataaK  a  ?> 
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val  or  oompetitor  in  business,  and  antago- 
nistic to  it»  and  sought  to  prohibit  its  mem- 
bers   from    buying  news    therefrom,  under 
pain  of  suspension  or  expulsion ;  alleged  that 
appellee  had  at  various  times,  by  threats  «^f 
suspension  and  expulsion,  compelled  divers 
of  its  members  to  cease  buying  the  special 
news  of  the  Sun  Printing  k  Publishing  As- 
sociation under  its  contracts  with  its  mem- 
bers.    The  bill   set  out  the  contracts  and 
names  of  such  members,  and  alleged  that  the 
notice  served  on  appellant  for  a  hearing  on 
the  complaints  against  it  is  similar  to  the 
action    of    appellee  against  other   members 
who  were  forced  to  cease  buying  special  news 
from  the  Sun  Printing  &  Publishing  Associa- 
tion; that  appellant  u  in  duty  bound,  both 
to  its  patrons  and  to  the  public,  to  publish 
all  the  news  it  can  gather,  and,  if  not  able 
to  obtain  such   news   from   one   source,   it 
must,  in  justice  to  its  patrons  and  the  pub- 
lic, resort  to  other  sources;  that  the  news 
which  it  obtained  from  appellee  it  was  un- 
able to  obtain  from  any  other  source,  and 
appellee  would  not  furnish  the  same  to  ap- 
pellant unless  it  executed  the  contract  here- 
inbefore mentioned,  because  of  which  appel- 
lant was  forced  to  and  did  execute  such  con- 
tract ;  that  appellee  does  not  furnish  all  the 
news    obtainable  and   desired  by    appellant 
under    that   contract,   and   to   obtain    such 
other  news  appellant  was  forced  to  resort  to 
%he  Sun  Printing  &  Publishing  Association 
of  New  York;  that  the  right  to  receive  the 
news  gathered  by  appellee,  and  publish  the 
«>:ime  in  its  newspaper  is  a  valuable  prop- 
erty  and  property  right,  and  appelldnt  is 
forced   to   obtain   the  news  not  obtainable 
from  appellee,  and  which  is  absolutely  need- 
M  in.  publishing  its  newspaper,  from  the  Sun 
Printing  &  Publishing  Association ;  that  the 
ap]>ellee  is  attempting  to  force  appellant  to 
o-ase  taking  news  from  the  latter  associa- 
tion,  but  to  do  so  would  work  irreparable 
d;ima<re  and  injury  to  appellant,  and  would 
prevent  it  from  furnishing  needed,  import- 
ant, and  necessary  news  to  the  public,  and 
would  tend  to  create  in  favor  of  appellee  a 
imnopoly.     The  appellee  filed  an  answer  to 
the  hill.     A  hearing  was  had  upon  the  bill 
and   answer,  both  of  which  were  sworn  to, 
and   certain  affidavits  which  were  read  and 
'.t«ed   an  depositions,  and  a  decree  was  ren- 
dered dismissing  the  bill  for  want  of  equity. 
On  appeal  to  the  appellate  court  for  the  first 
district  the  decree  was  affirmed,  and  this  ap- 
peal 18  prosecuted. 

It  has  been  uniformly  held  that  a  tele- 
graph or  telephone  company  is  bound  to 
treat  all  persons  and  corporations  alike,  and 
without  discrimination,  in  its  business  of  re- 
ceiving and  transmitting  messages.  The 
business  of  such  a  company  is  public  in  its 
nature,  and  a  public  interest  is  impressed 
thereon  to  such  an  extent  that  no  discrimin- 
ation can  be  made  against  persons  or  corpor- 
ations. People  ew  rel.  Cairo  Teleph.  Co.  v. 
West^'Tn  V.  Teleg.  Co,  166  111.  15,  36  L.  R. 
A.  637,  46  N.  E.  731.  Where  one  is  the  own- 
er of  property  which  is  devoted  to  a  use  in 
whicli  the  public  has  an  interest,  he,  in  ef- 
fe<*t,  grants  to  the  public  an  interest  in  such 
i8  L.  R.  A. 


use,  and  musti  to  the  extent  of  that  interest} 
submit  to  be  controlled  by  the  public  for  the 
conmion  good,  as  long  as  such  use  is  main- 
tained. The  manner  in  which  it  is  devoted 
to  a  use  in  which  the  public  has  an  interest 
may  be  very  diverse,  and  the  public  interest 
in  such  use  may  be  of  a  widely  variant  char- 
acter; but  where  the  use  is  one  in  which  the 
public  is  interested,  or  has  an  interest,  pub- 
lic control  is  necessary  for  the  common  good. 
Munn  V.  Illinoia,  94  U.  S.  113,  24  L.  ed.  77. 
The  appellee  corporation  voluntarily  sought 
corporate  existence  to  engage  in  an  enter- 
prise which  invested  it  with,  among  others, 
the  power  of  eminent  domain.  It  was  or- 
ganized, among  other  things,  to  purchase, 
erect,  lease,  operate,  and  sell  telegraph  and 
telephone  lines, — a  business  which  is  essen- 
tially public  in  its  nature,  and  renders  a 
corporation  so  engaged  amenable  to  public 
control.  While  imder  the  averments  of  the 
bill  and  answer  and  affidavits,  the  appellee 
corporation  has  only  engaged  in  business  to 
the  extent  of  its  power  '*to  buy,  gather,  and 
accumulate  information  and  news;  to  vend, 
supply,  distribute,  and  publish  the  same;" 
and  has  not  attempted  to  purchase,  erect, 
lease,  or  sell  telegraph  and  telephone  lines, 
— it  is  important  to  determine  the  charac- 
ter of  the  corporation  under  its  charter  and 
under  the  business  in  which  it  is  actually  en- 
gaged. The  organization  of  such  a  method 
of  gathering  information  and  news  from  so 
wide  an  extent  of  territory  as  is  done  by  the 
appellee  corporation,  and  the  dissemination 
of  that  news,  require  the  expenditure  of  vast 
sums  of  money.  It  reaches  out  to  the  var- 
ious parts  of  the  United  States,  where  its 
agents  gather  news  which  is  wired  to  it,  and 
through  it  such  news  is  received  by  the  va- 
rious important  newspapers  of  the  country. 
Scarcely  any  newspaper  could  organize  and 
conduct  the  means  of  gathering  the  informa- 
tion that  is  centered  in  an  association  of  the 
character  of  the  appellee,  because  of  the 
enormous  expense,  and  no  paper  could  be  re- 
j^arded  as  a  newspaper  of  the  day  unless  it 
had  access  to  and  published  the  reports  from 
such  an  association  as  appellee.  For  news 
gathered  from  all  parts  of  the  country  the 
various  newspapers  are  almost  solely  de- 
pendent on  such  an  association,  and,  if  they 
are  prohibited  from  publishing  it,  or  its  use 
is  refused  to  them,  tneir  character  as  news- 
papers is  destroyed,  and  they  would  soon  be- 
come practically  worthless  publications. 
The  Associated  Press,  from  the  time  of  its 
organization  and  estsiblishment  in  business, 
sold  its  news  reports  to  various  newspapers 
who  became  members,  and  the  publication  of 
that  news  became  of  vast  importance  to  the 
public,  so  that  public  interest  is  attached  to 
the  dissemination  of  that  news.  The  manner 
in  which  that  corporation  has  used  its  fran- 
chise has  charged  its  business  with  a  public 
interest.  It  has  devoted  its  property  to  a 
public  use,  and  has,  in  effect,  granted  to  the 
public  such  an  interest  in  its  use  that  it  must 
submit  to  be  controlled  by  the  public  for  the 
common  good,  to  the  extent  of  the  interest 
it  has  thus  created  in  the  public  in  its  pri- 
vate property.    The  sole  purpose  for  which 
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news  was  gathered  was  that  the  same  should 
be  sold,  and  all  newspaper  publishers  desir- 
ing to  purchase  such  news  for  publication 
are  entitled  to  purchase  the  same  without 
discrimination  against  them.  It  was  held 
in  Neto  York  d  C,  Orain  d  Stock  Ea>change 
V.  Chicago  Bd.  of  Trade,  127  111.  153,  2  L.  R. 
A.  411,  19  N.  £.  855  (on  p^e  163,  127  111., 
page  414,  2  L.  R.  A.,  and  page  859,  19  N. 
£.,) :  "Assuming  these  market  quotations 
and  reports  are  property,  and  the  private 
property  of  the  board  of  trade,  yet  if 
they  have  been  so  used  by  the  board,  and 
by  the  telegraph  oompanies  with  the  knowl- 
edge and  consent  of  the  board,  as  to  become 
affected  with  a  public  interest,  then  they  are 
subject  to  such  public  regulation  by  the  leg- 
islature and  the  courts  as  is  necessary  to 
prevent  injury  to  such  public  interest.  The 
doctrine  in  question  has  application  both  to 
the  property  of  individuals  and  of  corpora- 
tions, and  it  is,  therefore,  immaterial  that 
any  such  corporation  may  be  a  mere  private 
corporation.  If  the  interest  is  public,  then 
it  is,  necessarily,  to  all  alike,  common  to  al), 
and  upon  equal  terms.  The  doctrine,  as  ap- 
plied to  the  matter  of  these  market  Quota- 
tions, would  forbid  that  a  monopoly  should 
be  made  of  them  by  furnishing  them  to  some 
and  refusing  them  to  others  who  are  equally 
willing  to  pay  for  them  and  be  governed  by 
all  reasonable  rules  and  regulations,  and 
would  prevent  the  board  of  trade  or  the  tele- 
graph companies  from  unjustly  discriminat- 
ing: in  respect  to  the  parties  who  will  be  al- 
lowed to  receive  them."  This  principle  is 
sustained  in  Friedman  v.  Gold  d  Stock  Teleg. 
Co.  32  Hun,  4,  and,  Smith  v.  Oold  d  Stock 
Teleg.  Co.  42  Hun,  464.  The  appellee  cor- 
poration beinff  engaged  in  a  business  upon 
which  a  public  interest  is  ingrafted,  upon 
principles  of  justice  it  can  make  no  distinc- 
tion with  respect  to  persons  who  wish  to 
purchase  information  and  news  for  purposes 
of  publication,  which  it  was  created  to  fur- 
nish. 

It  is  urged,  however,  that  by  the  terms  of 
the  contract  appellant  cannot  retain  its 
membership  and  stock  in  the  Associated 
Press,  and  have  the  right  to  purchase  ne^'s 
accumulated  by  it  at  contract  price,  without 
complying  with  that  part  of  the  contract 
which' requires  appellant  to  refrain  from  re- 
ceiving news  from  any  person  or  corporation 
which  has  been  declared  by  the  board  of  di- 
rectors of  appellee  to  be  antagonistic  to  the 
latter,  and  without  appellant  being  con- 
trolled or  governed  by  the  by-law  of  appellee 
to  the  same  effect.  The  character  of  appel- 
lee's business  is  not  to  be  determined  by  the 
contract  which  it  made  respecting  the  lia- 
bilities which  would  attend  it,  but  by  the 
nature  of  the  business,  its  fixed  legal  char- 
acter, growing  out  of  the  manner  in  which 
that  business  is  conducted,  and  the  purpose 
of  its  creation.  The  legal  character  of  the 
corporation  and  its  duties  cannot  be  disre- 
garded because  of  any  stipulation  incorpor- 
ated in  a  contract  that  it  should  not  be  liable 
to  discharge  a  public  duty.  Its  obligation 
to  serve  the  public  is  not  one  resting  on  con- 
tract, but  grows  out  of  the  fact  that  it  is 
48  L.  R.  A. 


in  the  discharge  of  &  public  duty,  or  a  pri- 
vate duty  whidi  has  been  so  conducted  that 
a  publicMnterest  has  attached  thereto.  In 
Smith  V.  Gold  d  Stock  Teleg.  Vo,  42  Hun, 
454,  an  action  was  brought  to  restrain  the 
defendant  from  removing  from  complain- 
ant's office  a  ticker,  or  from  doing  any  act 
which  would  in  any  way  interfere  with  the 
receipts  of  quotations  from  the  stock  ex- 
change. By  one  of  the  clauses  of  the  con- 
tract the  plaintiff  agreed  that  the  company 
might  forthwith  discontinue  its  service  with- 
out notice,  whenever,  in  its  judgment,  any 
breach  of  the  term^  of  the  contract  should 
be  made  by  him.  It  was  held:  "But  bo 
long  as  collecting  and  supplying  quotations 
is  carried  on  by  tnem,  as  it  is  c(mceded  to  be 
at  present,  they  should  render  equal  and  im- 
partial service  to  those  who  comply  with  rea- 
sonable regulations.  What  regulations  are 
reasonable  may  not»  in  all  cases,  be  easy  to 
determine.  But  there  need  be  no  hesitatioa 
in  saying  that  the  clause  in  their  contrast 
permitting  them  to  discontinue  the  service 
when,  in  their  judCTaent,  a  breach  of  con- 
ditions has  been  had,  is  not  a  reasonable  r^- 
ulation,  and  affords  no  defense  to  this  ac- 
tion. No  man  can  be  jud^  in  his  own  case, 
and,  to  justify  defendants  in  refusing  to  per- 
form service,  there  must  be  a  reason  that  the 
court  can  pronounce  sufficient"  In  Com- 
mercial Union  Teleg.  Co.  v.  New  England 
Teleph.  d  Teleg.  Co.  61  Vt  241.  6  L.  R.  A. 
161,  17  Atl.  1071,  a  question  arose  as  lb 
compelling  a  telephone  company  to  furnish 
telephone  service.  In  defense  it  was  souorht 
to  set  up  a  contract  between  the  Bell  Tele- 
phone Company  and  the  respondent  restrict^ 
ing  the  right  to  the  use  of  their  instruments 
but  the  court  held  there  was  no  ri^ht  to  dis- 
criminate, and  that  the  restricting  clause 
was  invalid,  and  it  was  said:  "On  grounds 
of  public  policy,  which  controls  all  publie 
carriers,  that  clause  in  the  contract  in  ques- 
tion is  held  void,  so  that  the  license  stands 
precisely  as  if  the  restricting  clause  was  not 
contained  in  it."  The  clause  of  the  contract 
in  this  case,  which  sought  to  restrict  appel- 
lant from  obtaining  news  from  other  sources 
than  from  appellee,  is  an  attempt  at  restric- 
tion upon  the  trade  and  business  among  the 
citizens  of  a  common  country.  Competition 
can  never  be  held  hoetile  to  public  interests, 
and  efforts  to  prevent  competition  by  con- 
tract or  otherwise  can  never  be  looked  upon 
with  favor  by  the  courts.  In  People  ex  rel 
McTlhany  v.  Chicago  lAve  Stock  Exchange, 
170  III.  556,  39  L.  R.  A.  373,  48  N.  E.  1062. 
it  was  said  (page  566,  170  III.,  paj?e  376.  39 
L.  R.  A.,  and  page  1065,  48  N.  R)  :  "Ef- 
forts to  prevent  competition,  and  to  restrict 
individual  efforts  and  freedom  of  action  in 
trade  and  commerce,. are  restrictions  hostile 
to  the  public  welfare,  not  consonant  with  the 
spirit  of  our  institutions,  and  in  violation  of 
law."  Section  8  of  article  11  of  the  by-laws 
of  the  appellee  sought  to  prevent  any  member 
of  the  appellee  association  from  furnishing 
its  special  or  other  news  to,  or  receiving  such 
news  from,  any  person  declared  by  it  hostile. 
In  People  ex  ret.  McIJhany  v.  Chicago  Live- 
Stock  Exchange,  170  HI.  556,  39  L.  R.  A.  373, 
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48  N.  K  1062,  in  speaking  of  the  ]^ower  to 
enact  by-laws,  and  tneir  effect,  we  said  (page 
570,  170  Ill.,j)age  377,  39  L.  R.  A.,  and  page 
1066,  48  N.  £.)  :     "When   a   oorporation   is 
created,  there  goes  with  it  the  power  to  en- 
act by-laws  for  its  govemment  and  guidance, 
as  well  as  for  the  guidance  and  govemment 
of  its  members.     This  power  is  necessary  to 
enable  a  corporation  to  accomplish  the  pur- 
pose of  its  creation.    But  by-laws  must  be 
reasonable,  and  for  a  corporate  purpose,  and 
always   within  charter  limits.    They  must 
always  be  strictly  subordinate  to  the  Ckmsti- 
tution   and   the   general   law  of   the   land. 
They  must  notinfringe  the  policy  of  the  state, 
nor'  be   hostile   to    public    welfare.     .     .     . 
Attempts  to  place  restrictions  on  trade  and 
commerce,  and  to  fetter  individual  liberty 
of  action  by  preventing  competition,  are  hos- 
tile to  public  welfare,  and  affect  tiie  inter- 
ests of  the  people.     Such  attempts  by  a  cor- 
poration are  an  abuse  of  its  corporate  fran- 
chise.    Public  policy  requires  that  corpora- 
tions, in  the  exercise  of  powers,  must  be  con- 
fined   strictly   within   tneir   charter   limits, 
and  not  be  permitted  to  exercise  powers  be- 
yond those  expressly  conferred.    The  state 
provides   for   the   creation  of  corporations. 
The  corporation  is  its  creature,  and  must  al- 
ways conform  to  its  policy.    This  duty  on 
the  part  of  corporations,  to  do  no  acts  hos- 
tile to  the  policy  of  the  state,  grows  out  of 
the  fact  that  the  legislature  is  presumed  to 
have  had  in  view  the  public  interest  when  a 
charter  was  granted  to  the  corporation,  and 
no  departure  from  its  charter  purposes  will 
be  allowed  which  would  be  hurtful  to  the 
public."    The  by-law  of  the  appellee  oorpor- 
ation, above  referred  to,  is  not  required  for 
corporate  purposes,  nor  included  within  the 
purposes  of  the  creation  of  that  oorporation. 
To  enforce  the  provisions  of  the  contract  and 
this  by-law  would  enable  the  appellee  to  desig- 
nate the  character  of  the  news  that  should 
be    published,  and,    whether  true   or    false, 
there  could  be  no  check  on  it  by  publishing 
news    from   other   sources.     Appellee  would 
be  powerful  in  the  creation  of  a  monopoly  in 
its  favor,  and  could  dictate  the  character  of 
news  it  would  furnish,  and  could  prejudice 
the  interests  of  the  public.     Such  a  power 
wns  never  contemplated  in  its  creation,  and 
is  hostile  to  public  interests.    That  by-law 
tends  to  restrict  competition,  because  it  pre- 
vents ite  members  from  purchasing  news  from 
any  other  source  than  from  itself.     It  seeks 
to  exclude  from  publication  by  any  of  its 
mem  tiers  news  procured  from  any  other  cor- 
poration or  source  than  itself,  which  it  de- 
clarer    antagonistic    to    it.     Its    tendency, 
therefore,  is  to  create  a  monopoly  in  its  own 
favor,  and  to  prevent  its  members  from  pro- 
curing news  from  others  engaged  in  the  same 
character  of  work,  and  such  provision  is  il- 
le<^l  and  void.     Adama  v.  Bretum,  177  111. 
194,  42  L.  R.  A.  718,  62  N.  E.  314.     In  HoU 
den  V.   Alton,  179  111.  318,  53  N.  E.  556,  it 
was  held  that  equity  would  enjoin  the  city 
from  carrying  out  a  contract  for  city  print- 
ing at  the  suit  of  a  taxpayer  who  was  the 
lowest  bidder  on  a  contract,  and  whose  bid 
waa  rejected  because  he  did  not  employ  mem- 
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hers  of  a  certain  labor  organization,  and 
could  not  show  the  label  declared  by  the  or- 
dinance making  such  qualification  to  be  es- 
sential, and  it  was  held  that  such  a  combi- 
nation or  agreement  was  in  violation  of  com- 
mon right,  and  tended  to  create  a  monopoly, 
and  that  could  not  be  tolerated.  To  the 
same  effect  is  Fiahbum  v.  Chicago,  171  111. 
338,  39  L.  R.  A.  482,  49  N.E.  532.  The  clear 
effect  of  this  by-law  is  to  create  a  monopoly, 
which  renders  it  void. 

The  provisions  of  the  contract  that  the 
appellant  should  purchase  news  from  no  oth- 
er source,  and  the  restrictive  clause  of  the 
by-law,  are  both  null  and  void,  and  the  con- 
tract is  the  same  as  if  these  provisions  had 
not  been  incorporated  therein.  Rejecting 
entirely  these  illegal  provisions,  on  which 
the  right  to  suspend  the  appellant  as  a  mem- 
ber and  to  refuse  to  furnish  it  news  and  in- 
formation gathered  by  the  Associated  Press 
for  publication  rests,  no  reason  is  presented, 
under  the  pleadinn  and  affidavits  in  this 
case,  why  the  appellant  is  not  entitled  to  an 
injunction,  as  prayed  for  in  its  bill.  The 
bill  alleges  that  the  deprivation  of  such  re- 
ports by  the  Associated  Press  would  cause  an 
irreparable  injury  and  damage  to  the  appel- 
lant, which  is  sought  to  be  prevented  by  the 
injunction  prayed  for  in  the  bill.  We  hold 
that  the  circuit  court  of  Cook  oountv  erred 
in  entering  a  decree  dismissing  the  bill  for 
want  of  equity,  and  the  appellate  court  for 
the  first  district  erred  in  affirming  the  same. 

The  judgment  of  the  Appellate  Court  for 
the  First  District  and  the  decree  of  the  Cir- 
cuit Court  of  Cook  County  are  each  r^ersed, 
and  the  caufle  is  remanded  to  the  Circuit 
Court  of  Cook  county,  with  directions  to  en- 
ter a  decree  as  prayed  for  in  the  bill. 

Rehearing  denied,  April  6,  1900. 


Robert  C.  BOEHM,  Plff,  in  Err., 

17. 

Henry   L.    HERTZ,    Treasurer   of   Illinois, 
etal. 

(182  111.  164.) 

1.  ProTlnlona  of  a  statute  ^vhlcb  re- 
late to  a  particular  subject  indicated 
In  Its  title,  and  which  are  a  part  of  or  Inci- 
dent to  It,  or  in  some  reasonable  sense  con- 
nected with  or  aaziliarj  to  the  object  In 
view,  must  be  deemed  to  be  within  the  title 
of  the  act. 

2.  Appropriations  of  the  money  of  the 
■tate  for  the  general  and  other  expenses 
of  a  private  normal  university,  In  considera- 
tion of  the  gratuitous  Instruction  of  teachers 
for  the  common  schools,  are  not  an  assump- 
tion of  the  debts  or  liabilities  of  such  corpo- 
ration, or  a  loan  or  extension  of  credit  in  aid 
of  it.  In  violation  of  Const,  art.  4.  |  20,  but 
are  within  the  legislative  discretion  as  to  the 
means  of  carrying  out  the  provisions  of 
Const,  art.  8.  |  1,  requiring  the  legislature 
to  provide  for  a  system  of  free  schools. 

(October  16,  1899.) 

(Craig,  J.,  dissents.) 


NoTB. — As  to  appropriation  of  public  money 
to  aid  educational  Institution,  see  State  e«  reL 
Garth  v.  Swltzler  (Mo.)  40  L.  R.  A.  280. 
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ERROR  to  the  Circuit  Court  for  Sanga- 
mon County  to  review  a  decree  in  favor 
of  defendants  in  a  proceeding  brought  to  en- 
join the  payment  of  an  appropriation  to  the 
Illinois  State  Normal  University.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  Ttewim  F.  Mason,  with  Messrs. 
Grant  Foreman  and  John  C.  Wilson, 
for  plaintiff  in  error : 

The  act  of  June  14, 1897,  violates  9  13,  art. 
4,  of  the  Constitution. 

People  ex  rel,  Oraff  v.  Institution  of 
Protestant  Deaconesses,  71  111.  229;  Binz  v. 
Weber,  81  111.  288;  Potwvn  v.  Johnson,  108 
111.  70;  People  ex  rel,  Meyer  v.  Hazelwood, 
116  111.  327,  6  N.  E.  480;  Dolese  v.  Pierce, 
124  111.  149,  16  N.  E.  218;  Hyde  Park  v. 
Chicago,  124  111.  166,  16  N.  E.  222;  Donners- 
herger  v.  Prendergast,  128  111.  229,  21  N.  E. 
1 ;  People  ex  rel.  Longenecker  v.  Nelson,  133 
HI.  675,  27  N.  E.  217;  Ritchie  v.  People,  165 
111.  120.  29  L.  R.  A.  79,  40  N.  E.  464;  Bobel 
V.  People,  173  111.  26,  60  N.  E.  322;  People 
ex  rel.  Chittenden  v.  Mellen,  32  111.  181; 
Burritt  v.  State  Contract  Comrs.  120  111. 
322,  11  N.  E.  180. 

The  act  of  June  14,  1897,  violates  SS  16, 
20,  and  22  of  art.  4. 

The  legislature  can  make  no  appropria- 
tions out  of  the  state  treasury  to  private 
agencies,  because  of  public  benefits  flowing 
therefrom. 

8t.  Mary's  Industrial  School  for  Boys  v. 
Broum,  45  Md.  310;  Citizens'  8av.  d  L.  Asso. 
V.  Topeka,  20  Wall.  656,  22  L.  ed.  465;  Low- 
ell V.  Boston,  111  Mass.  454,  16  Am.  Rep.  39; 
Curtis  V.  Whipple,  24  Wis.  363,  1  Am.  Rep. 
187. 

That  is  a  public  purpose  from  the  attain- 
ment of  which  will  flow  some  benefit  or  con- 
venience to  the  public,  whether  the  whole 
commonwealth  or  a  circumscribed  commun- 
ity. In  the  latter  case,  however,  the  benefit 
or  convenience  must  be  direct  and  immedi- 
ate from  the  purpose,  and  not  collateral,  re- 
mote, or  consequential. 

Weismer  v.  Douglas,  64  N.  Y.  91,  21  Am. 
Rep.  586;  Cushing  v.  Newhuryport,  10  Met. 
611;  People  ex  rel.  Roman  Catholic  Orphan 
Asylum  Hoc.  v.  Brooklyn  Bd.  of  Edu.  13 
Barb.  400;  Allen  v.  Jay,  60  Me.  124,  11  Am. 
Rep.  185;  Gove  v.  Epping,  41  N.  H.  539; 
Crotoell  V.  Hopkinton,  46  N.  H.  9 ;  Tyson  v. 
Halifax  Ttop.  School  Directors,  61  Pa.  9. 

The  board  of  education  of  the  state  of  111- 
inois  la  a  private  corporation. 

State  Bd.  of  Edu.  v.  Greenehaum,  39  111. 
618 ;  State  Bd.  of  Edu.  v.  Bakewell,  122  111. 
339,  ION.  E.  378 :  Dartmouth  College  v. 
Woodward,  4  ^Tieat.  618,  4  L.  ed.  629;  So- 
ciety for  Propagation  of  Oospel  v.  New  Hea- 
ven, 8  Wheat.  464,  6  L.  ed.  662;  Vincennes 
University  v.  Indiana,  14  How.  277,  14  L. 
ed.  419;  Regents  of  the  University  v.  Wil- 
liams, 0  Gill  &  J.  365,  31  Am.  Dec.  72. 

Section  1  of  article  8  is  violated  by  the 
act  of  June  14,  1897. 

Powell  V.  Board  of  Education,  97  111.  376, 
87  Am.  Rep.  123;  People  ex  rel.  Mooney  v, 
Hutchinson,  172  HI.  486,  40  L.  R.  A.  770,  50 
N.  E.  599. 

Messrs.  Capen  ft  WilUami,  C.  A.  Hill, 
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and  B.  D.  Monroe,  with  Mr.  E.  C  Akin, 

Attorney  General,  for  defendants  in  error: 

The  Constitution  is  a  limitation  upon  the 
powers  of  the  legislature,  and  not  a  grant  of 
power,  and  the  legislature  possesses  every 
power  not  delegate  to  some  other  depart- 
ment or  to  the  Federal  government,  or  not 
denied  to  it  by  the  Constitution  of  the  stau 
or  United  States. 

Mason  v.  Wait,  6  111.  127;  People  v.  Wall, 
88  111.  76;  Harris  v.  Whiteside  County  Su- 
pers. 106  111.  446;  Winch  v.  Tobin,  107  111. 
212;  Burritt  v.  State  Contract  Comrs.  120 
111.  322,  11  N.  E.  180;  People  ex  rel.  Longe- 
necker V.  Nelson,  133  111.  565,  27  N.  E.  217; 
Hawthorn  v.  People,  109  111.  302,  50  Am. 
Rep.  610;  Gaines  v.  Williams,  148  III.  450, 
34  N.  E.  934;  People  ex  rel.  Bussey  v.  GauU 
ter,  149  111.  47,  36  N.  E.  676;  People  ex  rH. 
Woodyatt  v.  Thompson,  156  111.  461,  40  N.  E. 
307. 

The  legislature  of  the  state  has  authority 
to  use  the  powers  and  funds  of  the  state  to 
secure  the  construction  and  maintenance  of 
public  highways,  railroads,  canala,  bridgea, 
telegraph  lines,  water  and  gas  works, 
schools,  colleges,  and  institutions  of  learn- 
inff. 

Morawetz,  Priv.  Corp.  9  1114;  Sharplest 
V.  Philadelphia,  21  Pa.  168,  69  Am.  Dec  759: 
Prettyman  v.  Tazewell  County  Supers.  19  III. 
410,  71  Am.  Dec  230;  Burr  v.  Carbondale, 
76  111.  468;  McLean  County  y.  Humphreys, 
104  111.  383;  Briggs  v.  Johnson  County]  i 
Dill.  163,  Fed.  Cas.  No.  1,872;  Duffy  v.  Nev 
Orleans,  49  La.  Ann.  114,  21  So.  179;  Sedgw. 
Stat.  &  Const.  L.  p.  409;  Hensley  Ttpp. 
Super.  V.  People  ex  rel.  Bailey,  84  111.  544; 
Stein  V.  Mobile,  24  Ala.  591. 

Contemporaneous  construction  by  the  leg- 
islature, acquiesced  in  by  the  other  depart- 
ments and  by  the  people  for  over  a  quarter 
of  a  century,  is  eniitled  to  great  weight  in 
sustaining  the  validity  of  such  construction. 

Cooley,  Const.  Lim.  p.  67,  5th  ed.  pp.  81- 
86;  State  v.  Mayhew,  2  Gill,  487;  Bunn  v. 
People  ex  rel.  Laflin,  45  III.  398;  People  ex 
rel.  Lynch  v.  La  Salle  County  Supers.  100 
111.  495 ;  People  ex  rel.  Woodyatt  v.  Thomp- 
son, 156  111.  485.  40  N.  E.  307. 

What  is  for  the  public  |^K>d,  and  what  are 
public  purposes,  are  questions  the  legislature 
must  deeide  upon  its  own  judgment,  which 
as  to  them  cannot  be  controlled  by  the 
oourts,  except,  perhaps,  where  its  action  is 
clearly  evasive,  or  where,  under  pret«n9e  of  a 
public  authority  it  has  assumed  to  exercise, 
it  is  unlawful. 

Cooley,  Const.  Lim.  129,  486;  Leavenworth 
County  Comrs.  v.  Miller,  7  Kan.  479,  12  Am. 
Rep.  426 ;  M'Culloch  v.  Maryland,  4  Wlieat. 
316,  4  L.  ed.  679;  Proprietors  of  Charles 
River  Bridge  v.  Proprietors  of  Warmt 
Bridge,  11  Pet.  496,  9  L.  ed.  803;  People  es 
rel.  Blanding  v.  Burr,  13  Cal.  343. 

The  proper  e<lucation  of  all  its  citizens 
vitally  concerns  the  permanent  prosperity 
and  public  welfare  of  the  state,  and  the  le^r- 
islature  is  the  sole  arbiter  as  to  what  instru- 
mentalities other  than  free  sdiools  will  best 
carry  out  this  purpose,  except  aa  clearly  pro- 
hibited by  the  Constitution. 
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Curryer  v.  Merrill,  25  Minn.  1,  33  Am. 
Rep.  450;  2  Kent»  Com.  305;  1  Dill.  Mim. 
Corp.  S  73. 

PkillipSy  J.,  delivered  the  opinion  of  the 

court: 

Plaintiff  in  error  filed  a  bill  in  which  it  is 
alleged  he  ie  a  taxpayer,  etc.,  and  that  the 
general  assembly  of  the  state  of  Illinois,  on 
June  14, 1897,  passed  a  certain  act,  in  which 
it  was  attempted  to  appropriate  moneys  for 
the  ordinary  and  other  expenses  of  the  Illi- 
nois State  Normal  University,  alleged  to  be 
s  private  corporation  organized  under  an  act 
of  the  general  assembly  of  the  state  of  Illi- 
nois passed  February  18,  1857.  It  is  al- 
leged that  the  appropriation  is  unlawful  and 
in  contravention  of  the  Constitution  of  the 
state,  because  it  would  be  a  misappropria- 
tion of  the  public  funds,  and  a  perversion 
thereof,  to  the  injurv  of  the  coniplainant. 
The  bill  made  defendants  Henry  £.  Herts, 
as  state  treasurer,  James  S.  McCullouffh,  as 
state  auditor,  and  the  board  of  education  of 
the  state  of  Hlinois,  and  prayed  for  an  in- 
junction restraining  the  payment  of  any 
money  by  the  board  of  education  attempted 
to  be  appropriated  under  the  act  of  June  14, 
1897.  The  service  on  the  board  of  education 
wss  quashed,  and  thereupon  the  complain- 
ant, by  his  solicitors,  dismissed  the  bill  as  to 
that  defendant.  The  other  two  defendants 
appeared  and  filed  their  demurrer  to  said 
bill  for  want  of  equity,  which  was  sustained, 
and  the  bill  dismissed.  The  complainant 
Bued  out  this  writ  of  error. 

The  oonstltutionalitv  of  an  act  entitled 
"An  Act  to  Make  an  Appropriation  for  the 
Ordinary  and  Other  Expenses  of  the  Illinois 
State  Normal  University  at  Normal,  Illinois, 
and  for  the  Completion  and  Equipment  of  Its 
Gymnasium  Building,"  approved   June   14, 
1897,  is  presented  on  this  record.     Plaintiff 
in  error  claims  that  the  act  above  mentioned 
violates  that  part  of  9  13  of  article  4  of  the 
Constitution  which  provides:     "No  act  here- 
after passed  shall  embrace  more  than  one 
subject,  and  that  shall  be  expressed  in  the 
title.     But  if  any  subject  shall  be  embraced 
in  an  act  which  shall  not  be  expressed  in  the 
title,  such   act  shall  be  void  only   as  to   so 
much  thereof  as  shall  not  be  so  expressed." 
We  do  not  concur  in  this  view.    The  act  of 
June  14,  1807,  is  entitled  "An  Act  to  Make 
an  Appropriation  for  the  Ordinary  and  Oth- 
er Expenses   of   the  Illinois   State   Normal 
University  at  Normal,  Illinois,  and  for  the 
Completion  and  Equipmentof  Ito  Gymnasium 
Building."    The  act  appropriates,  in  addi- 
tion to  one  half  of  the  interest  of  the  college 
fund,  the  sum  of  $28,506.44  per  annum  for 
the  expenses  of  the  board  of  education,  pay- 
ment of  salaries,  etc.,  and  makes  further  ap- 
propriations for  the  completion  of  the  gym- 
nasium building  and  for  the  proper  heating 
and  equipment  of  the  same.    It  is  the  prov- 
ince of  the  legislature  to, determine  the  com- 
prehensiveness of  a  statute,  subject  to  the 
limitations  prescribed  by  the  Constitution. 
Without  the  restriction  of  the  constitutional 
limitation   above   provided,    the   legislature 
might   include  in  a  single  act  any  subject 
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which  it  saw  proper  to  prescribe  as  to  duties 
and  provide  as  to  punishments.  The  limita-- 
tion  of  the  above  provisions  of  the  Constitu* 
tion  goes  no  further  than  to  declare  that  no 
matters  are  properly  included  in  the  act 
which  are  not  germane  to  its  title.  Where 
all  the  provisions  of  the  act  relate  to  a  par- 
ticular  subject  indicated  in  its  title,  and  are 
a  part  of  or  incident  to  it,  or  in  some  rea- 
sonable  sense  connected  wiUi  or  auxiliary  to 
the  object  in  view,  it  cannot  be  held  such 
provisions  are  not  within  the  title  of  the  act. 
It  was  held  in  Ritchie  v.  People,  155  111.  98, 
29  L.  R.  A.  79,  40  N.  E.  454  (on  page  120, 
155  ni.,  and  pase  461,  40  N.  E.) :  *'M\  mat- 
ters are  properly  included  in  the  act  which 
are  germane  to  the  title.  The  Constitution 
is  obeyed  if  all  the  provisions  relate  to  the 
one  subject  indicated  in  the  title,  and  are 
parts  of  it,  or  incident  to  it,  or  reasonably 
connected  with  it,  or  in  some  reasonable 
sense  auxiliary  to  the  ob^'ect  in  view.  It  is 
not  required  that  the  subie^t  of  the  bill  shall 
be  specifically  and  exactly  expressed  in  the 
title,  or  that  the  title  should  be  an  index  of 
the  details  of  the  act.  Where  there  is  doubt 
as  to  whether  the  subject  is  clearly  expressed 
in  the  title,  the  doubt  should  be  resolved  in 
favor  of  the  validity  of  the  act."  We  fail 
to  see  wherein  the  subject-matter  of  the  act 
is  not  sufficiently  expressed  in  the  title;  nor 
does  plaintiff  in  error  point  out  any  special 
defect  therein. 

Plaintiff  in  error  contends  that  by  this  en- 
actment I  20  of  article  4  of  the  Constitution 
is  violated,  which  is  as  follows :  "The  state 
shall  never  pay,  assume,  or  become  respon- 
sible for  the  debts  or  liabilities  of,  or  in  any 
manner  give,  loan,  or  extend  its  credit  to  or 
in  aid  of,  any  public  or  other  corpora  tion, 
association,  or  individual."  This  contention 
results  from  the  claim  made  by  the  plaintiff 
in  error  that  the  appropriation  of  money 
made  by  the  act  of  June  14,  1897,  to  the  Illi- 
nois State  Normal  University,  is  violative  of 
the  foregoing  provision  of  the  Constitution, 
inasmuch  as  that  institution,  it  is  insisted, 
is  a  private  corporation.  This  position  of 
plaintiff  in  error  results  from  what  has  been 
said  by  this  court  in  State  Bd.  of  Edu,  v. 
Qrcenebaum,  39  111.  610,  where  it  was  held 
that  this  board  of  education  was  an  elee- 
mosynary institution,  founded  for  the  pur- 
pose of  the  gratuitous  distribution  of  knowl- 
edge in  regard  to  teaching  and  conducting 
common  schools,  and  erected,  not  at  the  ex- 
pense of  the  state,  but  of  individuals;  and 
at  the  time  of  the  opinion  in  that  case  the 
salaries  of  the  instructors  and  other  em- 
ployees were  fixed  by  the  board,  and  no  ap- 
propriation had  then  ever  been  made  from 
the  state  treasury  for  its  maintenance.  By 
an  act  approved  February  18,  1867,  entitled 
"An  Act  for  the  Establishment  and  Mainte- 
nance of  a  Normal  University,"  found  in  the 
Public  Laws  of  Illinois  for  1857,  on  page  298, 
it  is  provided  that  certain  persons  named 
shall  constitute  "the  board  of  education  of 
the  state  of  Illinois,"  having  perpetual  suc- 
cession, etc.  By  9  2  the  superintendent  of 
public  instruction,  by  virtue  of  his  office,  is 
made  a  member   and   the  secretary  of  the 
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board,  and  required  to  report  to  the  legis- 
lature, at  its  regular  sessions,  the  condition 
and  the  expenditures  of  the  university.  Sec- 
tion 3  relates  to  the  meetings  of  the  board 
of  education.  Section  4  provides  that  the 
object  of  the  university  shall  be  to  qualify 
teachers  for  the  common  schools  of  this  state, 
by  imparting  instruction  in  the  art  of  teach- 
ing in  all  branches  which  pertain  to  a  com- 
mon-school education,  etc  Section  6  pro- 
vides as  to  the  first  meeting  of  the  board  of 
education,  and  further  provides  that  they 
"shall  visit  the  cities,  villages,  and  other 
places  in  the  state  which  may  be  deemed  eli- 
gible, for  the  purpose  to  receive  donations 
and  proposals  for  the  establishment  and 
maintenance  of  a  normal  university,"  and 
provides,  that  the  board  shall  fix  the  perma- 
nent location  at  the  place  where  the  most 
favorable  inducements  are  offered  for  that 
purpose,  provided  that  such  location  shall 
not  be  difficult  of  access  or  detrimental  to 
the  welfare  or  prosperity  of  the  university. 
Section  6  provides  as  to  the  power  of  the 
board  in  the  appointment  of  a  principal,  lec- 
turers, and  instructors,  and  prescribes  their 
duties,  with  power  of  removal,  and  power  to 
fix  text-books  and  make  regulations  for  man- 
agement, etc.  Section  7  provides  for  gratui- 
tous instruction  for  certain  pupils.  Section 
8  provides  the  interest  of  the  university  and 
seminary  fund,  or  such  part  thereof  as  may 
be  found  necessary,  shall  be  appropriated  for 
the  maintenance  of  the  university.  Section 
10  provides  the  term  of  the  board  of  corpora- 
tors, and  for  the  filling  of  vacancies  by  the 
governor  by  and  with  the  consent  of  the  sen- 
ate. These  are  the  several  provisions  declar- 
atory of  the  purposes  of  the  university,  its 
manner  of  organization,  tJie  filling  of  va- 
cancies in  the  board  of  corporators,  and  their 
powers,  etc.  Subsequently  an  aet  of  the  leg- 
islature was  passed,  February  14,  1861,  en- 
titled "An  Act  to  Refund  the  Interest  on  the 
College  or  University  Fund  and  Appropriate 
tiie  Same,  for  the  Use  of  the  State  Normal 
University,"  the  preamble  of  which  recites 
the  act  of  admission  of  the  state  of  Illinois 
into*  the  Union,  by  which  a  certain  percent- 
age of  the  proceeds  of  public  lands  lying 
within  this  state  was  set  apart  to  the  state, 
to  be  appropriated  by  the  latter  for  the  en- 
couragement of  learning,  of  which  one-sixth 
part  was  to  be  exclusively  bestowed  upon  a 
college  or  university.  The  act  of  the  legis- 
lature of  1861  then  recites  that  one  sixth 
of  the  per  cent  of  those  proceeds  on  the  1st 
of  January,  1851,  amounted  to  $122,607.54, 
and  interest  thereon  to  January,  1867, 
amounted  to  the  sum  of  $98,956.82;  and  for 
the  purpose  of  carrying  out  the  intention  of 
Congress  the  legislature  passed  the  act  es- 
tablishing a  normal  university,  and  made  an 
appropriation  of  a  part  of  said  sum  so  held 
under  the  act  of  admission,  or  rather  the  in- 
terest thereon,  payable  to  this  board  of  edu- 
cation for  the  use  of  the  normal  university, 
etc.  Section  3  of  the  act  of  1861  provides 
that  this  corporation  shall  have  no  power  to 
sell  or  convey  any  part  of  the  property  ac- 
quired since  the  passage  of  the  act  incorpo- 
rating it,  nor  to  create  any  liability  against 
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the  state,  without  the  express  sanction  of  tht 
legislature.  Section  4  provides  that  eaeb 
oounty  shall  be  entitled  to  gratuitouB  is* 
struction  in  the  university  of  two  pupils,  in- 
stead of  one,  as  provided  in  the  original  set 
Shortly  prior  to  the  passage  of  the  act  of 
1801,  above  mentioned,  a  contract  for  the 
construction  of  certain  buildings  was  entered 
into  in  writing  by  the  board  of  education 
above  mention^,  through  its  building  com- 
mittee, and,  by  reason  of  default  in  payment 
of  the  amount  to  be  paid  the  oontractors,  a 
petition  for  a  mechanic's  lien  was  filed,  and 
under  the  legislation  had  prior  to  the  enter- 
ing into  of  such  contracts,  to  wit,  prior  to 
the  3d  day  of  March,  1860,  it  was  held  that 
this  university  was  an  eleemosynary  institu- 
tion, founded  for  the  purpose  of  the  gratui- 
tous distribution  of  knowledge  in  the  art  of 
teaching  and  conducting  common  schoob, 
and  erected,  not  at  the  expense  of  the  state, 
but  of  individuals,  and  it  was  held  that  this 
corporation  was  liable  to  be  sued  and  was  a 
private  corporation.  State  Bd.  of  Edu.  t. 
Greenehaum,  39  111.  610. 

On  February  25,  1858,  Edwin  W.  Bake- 
well  and  Julia  A.  Bakewell,  his  wife,  who 
joined  in  the  deed  for  the  purpose  of  relin- 
quishing her  inchoate  right  of  dower,  con- 
veyed to  the  board  of  education  of  the  stat^ 
of  Illinois  40  acres  of  land  immediately  ad- 
joining the  university  fiprounds.  The  only 
condition  named  in  the  deed  was  the  follow* 
ing ;  "Provided,  the  Normal  Universi^,  nn- 
der  the  control  of  the  said  board  of  educa- 
tion of  the  state  of  Illinois,  shall  forever  re- 
main where  now  located."  On  February  9. 
1860,  the  said  Edwin  W.  Bakewell  and  lus 
wife  united  in  another  deed  to  the  said  board 
of  education  of  the  state  of  Illinois,  which, 
after  reciting  the  execution  of  the  former 
deed  and  the  condition  therein,  contained  the 
following:  "And  whereas,  the  said  Edwin 
W.  Bakewell  and  Julia  A.  Bakewell,  his 
wife,  are  willing  and  anxious  to  vacate  and 
annul  said  condition  to  said  deed,  and  to 
make  the  title  of  the  said  board  of  education 
of  the  state  of  Illinois  to  the  said  land  con- 
veyed by  said  deed  become  and  be  absolute 
in  fee  simple:  JNow,  therefore,  this  inden- 
ture, made  and  entered  into  this  9th  day  of 
February,  1860,  by  and  between  the  said  Ed- 
win W.  Bakewell  and  Julia  A.  Bakewell,  his 
wife,  and  the  said  board  of  education  of  the 
state  of  Illinois,  witnesseth  that  they  convey 
a  full  and  complete  and  unconditional  title 
in  fee  simple  in  and  to  the  said  40  acres.'' 
After  the  above  enactments,  and  after  the 
execution  of  these  two  deeds,  on  February 
28,  1867,  the  general  assembly  passed  an  act 
entitled  "An  Act  Concerning  the  Board  of 
Education  and  the  Illinois  Natural  History 
Society,"  §§1  and  2  of  which  are  as  follows: 

"Sec.  1.  The  State  Normal  University,  es- 
tablished by  an  act  approved  February  13, 
1857,  is  hereby  declared  a  state  institution, 
and  the  property,  real,  personal,  and  mixed, 
in  the  hands  and  standing  in  tne  name  of  the 
board  of  education  of  the  state  of  Illinois,  i» 
the  property  of  tiie  state  of  Illinois,  and  is 
by  said  board  held  in  trust  for  the  state. 

"Sec.  2.  Said  board  of  education  is  hereby 
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tuthorised  to  aeii  and  dispose  of  the  outlands 
and  lots  standing  in  the  name  of  said  board, 
lying  in  the  counties  of  Jackson,  Woodford, 
and  McLean,  except  the  site  of  the  normal 
university,  and  the  farm  of  100  acres,  more 
or  les8«  in  its  immediate  vidnity,  and  to  ap- 
propriate the  proceeds  thereof  towards  the 
payment  of  the  appropriations  hereinafter 
named." 

While  this  had  been  the  precedent  legisla- 
tion with  reference  to  this  university,  the 
genera]  assembly,  by  a  joint  resolution 
passed  in  1883,  directed  the  state  board  of 
education  to  convey  the  above-mentioned  40 
acres  of  land  to  Julia  A.  Bakewell.  The 
board  of  education  refusing  to  comply  with 
that  direction,  the  general  assembly  in  1885, 
by  a  joint  resolution,  declared  the  title  to  the 
40  acres  of  lana  mentioned  in  the  deed  of 
Julia  A.  BaKewell  and  her  husband  to  be  and 
was  vested  in  Julia  A.  Bakewell.  Her  de- 
mand for  the  possession  of  that  land  was  re- 
fused by  the  ooard ;  whereupon  she  filed  a 
petition  in  the  circuit  court  of  McLean  coun- 
ty for  a  writ  of  mandamus  commanding  the 
board  of  education  of  the  state  of  Illinois  to 
execute  to  her  a  deed  to  the  40  acres  of  land, 
which,  on  hearing  before  the  court  without  a 
jury,  resulted  in  the  awarding  of  the  writ, 
and  the  board  of  education  appealed  to  this 
court.  On  that  appeal  two  questions  were 
presented,  viz.:  Whether  the  legislature 
had  the  constitutional  power  to  order  the 
conveyance  of  this  40  acres  of  land  to  be 
made  to  Julia  A.  BiUcewell;  and,  if  so 
whether  it  could  exercise  such  power  by  joint 
resolution.  This  coi«rt,  in  the  discussion  of 
the  first  branch  of  the  case  held  in  accord- 
ance with  what  had  been  previously  held  in 
8tate  Bd.  of  Edu.  v.  Greenehaum,  39  111.  610, 
that  this  corporation  was  a  private  elee- 
mosynary corporation,  which  was  not  to  be 
deprived  of  its  property  by  the  above-mem- 
tioned  joint  resolutions  of  the  legislature, 
and  declined  to  pass  upon  the  question 
whether  the  legislature  could  exercise  the 
power  of  making  the  ffrant  by  a  joint  resolu- 
tion. This  is  the  effect  of  the  opinion  in 
State  Bd.  of  Edu.  ▼.  Bakewell,  122  111.  339, 
10  N.  E.  378. 

Under  this  leffislation  with  reference  to 
this  university  the  members  of  the  board  of 
education  are  appointed  by  the  governor, 
with  the  exception  of  the  superintendent  of 
public  instruction,  who  is  made  one  of  its 
members,  with  special  duties,  and  who  is  re- 
quired to  make  biennial  reports  to  the  leg- 
islature. The  object  of  the  institution  is  to 
qualify  teachers  for  the  common  schools  of 
this  state.  Each  county  is  entitled  to  gratu- 
itous instruction  of  a  certain  number  of  pu- 
pils, and  it  is  contemplated  that  each  student 
shall  agree  to  teach  in  the  public  schools  of 
the  state  a  certain  period  of  time.  The 
board  of  education  is  compelled  to  present  to 
the  governor  a  full  statement  of  expendi- 
tures, with  vouchers,  which  must  be  ap- 
proved hy  him  before  the  next  quarter's  ap- 
propriation can  be  drawn  from  the  state 
treasury  or  an  order  therefor  given  by  the 
state  auditor. 

Normal  schools  are  public  institutions, 
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which  the  state  has  the  right  to  establish 
and  maintain.  The  purpose  of  their  estab- 
lishment is  to  advance  the  public-school  sys- 
tem, and  create  a  body  of  teachers  better 
qualified  for  the  purpose  of  carrying  out  the 
policy  of  the  state  with  reference  to  free 
schools,  and  provide  for  a  more  thorough  and 
efficient  system  of  the  schools,  whereby  all 
the  children  of  this  state  may  receive  a  good 
common-school  education.  They  are  the 
legitimate  offspring  of  the  school  law  en- 
tering into  our  plan  of  education,  whereby 
teachers  may  be  taught  how  best  and  most 
effectively  to  discharge  their  duties.  Burr 
V.  Carbondale,  76  111.  455.  By  §  1  of  article 
8  of  the  Constitution  it  is  provided:  "The 
genera!  assembly  shall  provide  a  thorough 
and  efficient  system  of  free  schools,  whereby 
all  children  of  this  state  may  receive  a 
good  common-school  education."  In  com- 
plying with  this  mandatory  provision, 
the  state  has  the  fight  to  select  its  own 
agencies  or  instrumentalities  for  the  accom- 
plishment of  the  purpose.  To  carry  out  tiiis 
provision  of  the  Constitution,  there  must  be 
necessary  expenditures  of  public  moneys, 
resting  upon  considerations  of  the  policy  of 
the  state  with  reference  to  the  manner  of 
compliance  witu  this  constitutional  provi- 
sion. Where  a  mandatory  duty  is  imposed 
by  the  Constitution  on  the  legislature  of  the 
state,  without  restriction  as  to  methods,  the 
policy  of  the  state  may  be  determined  by  the 
legislature  only,  and  its  action  must  be  re- 
garded as  conclusive  as  to  the  state  policy. 
Normal  schools  being  a  recognized  method 
of  advancing  the  interests  of  the  public- 
school  system,  which  is  mandatorily  required 
of  the  general  assembly  to  be  provided  for, 
the  legislature,  having  the  power  to  prescribe 
the  policy  of  the  state  with  reference  to  such 
normal  schools,  had  the  power,  before  the 
present  Constitution  as  well  as  since,  to  pro- 
vide by  legislation  that  donations  miffht  be 
offered  and  taken  into  consideration  in  de- 
termining the  place  where  certain  institu- 
tions that  are  in  their  nature  of  a  public 
character  should  be  located.  This  was  done 
under  the  act  establishing  the  State  Normal 
University,  under  the  Constitution  of  1848, 
and  has  in  more  recent  times  been  acted  on 
by  the  legislature  in  the  location  of  the 
Southern,  Northern,  and-  Eastern  Normal 
Schools  and  the  Soldiers'  Home.  Because 
such  donations  have  been  made  with  refer- 
ence to  the  last  four  named  institutions,  they 
are  not  deprived  of  their  public  character. 
The  normal  university  was  authorized  to  re- 
ceive donations  by  its  act  of  incorporation, 
its  powers  and  duties,  to  a  certain  extent, 
being  prescribed  in  that  act;  and  the  exten- 
sion of  state  aid  by  the  appropriation  of  in- 
terest on  the  college  or  university  fund,  and 
by  the  requirement  that  the  school  shall  give 
gratuitous  education  to  certain  scholars  of 
different  counties  of  the  state,  was  the  adop- 
tion of  a  means  to  advance  education  in  the 
common  schools. 

The  Constitution  is  merely  a  limitation 
upon  the  power  of  the  legislature,  which  may 
do  anything  not  forbidden  by  the  express 
terms  of  the  Constitution  or  by  necessary  im- 
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plication.  The  power  of  the  l^slature  to 
adopt  such  agencies  as  it  may  deem  proper 
to  carry  out  the  state  policy  would  author- 
ize it  to  provide  for  the  education  of  teach- 
ers for  the  common  schools,  and  this  private 
corporation,  created  before  the  adoption  of 
the  present  Constitution,  benefited  and  aided 
by  the  legislation  of  the  state  by  reason  of  its 
receipt  of  the  interest  on  the  college  and  uni- 
versity fund  provided  for  by  the  act  of  ad- 
mission of  the  state  of  Illinois  into  the 
Union,  was  an  agency  of  the  state,  in  the  in- 
terest of  the  common  schools,  when  the  pres- 
ent Constitution  was  adopted,  which  in- 
cluded the  provision  of  §  20  of  article  4,  that 
the  state  shall  never  pay,  assume,  o»  become 
responsible  for,  or  loan  or  extend  its  credit 
to,  any  public  or  other  corporation.  That 
provision  of  the  Constitution  does  not,  by 
express  terms  or  by  necessary  implication, 
prevent  the  state  from  usin^  such  agencies 
for  the  advancement  of  pubbo-school  educa- 
tion that  may  be  deemed  proper  under  the 
policy  of  the  state,  which  is  exclusively  left 
to  be  determined  by  the  legislature,  under 
the  provisions  of  §  1  of  article  8,  which  nec- 
essarily require  the  expenditures  of  public 
moneys.  It  is  a  principle  of  construction  of 
a  Constitution  that  it  is  proper  to  take  into 
consideration  the  uniform,  continued,  and 
contemporaneous  construction  given  by  the 
legislature,  and  generally  recognized,  as  to 
its  meaning  or  intention,  and  such  contem- 
poraneous construction  affords  a  strong  pre- 
sumption that  it  rightly  interprets  the  mean- 
ing and  intention.  Bunn  v.  People  ex  rel. 
Laflin,  45  111.  307;  People  ea  rel.  Lynch  v. 
La  Salle  County  Supers,  100  111.  495;  Peo- 
ple em  rel,  Woodyatt  v.  Thompson,  165  111. 
451,  40  N.  £.  307;  State  v.  Mayhmo,  2  Gill, 
487 ;  Cooley,  Const.  Lim.  82. 

After  the  act  of  1867,  appropriations  were 
made  form  the  state  treasury  for  the  erection 
of  buildings  and  the  purchase  of  apparatus 
and  appliances  for  this  institution.  At  the 
first  session  of  the  legislature  after  the  adop- 


tion of  the  present  Constitution  of  tUs  state, 
and  at  almost  every  session  since  that  time, 
the  legislature  has  passed  appropriation 
bills,  which  have  received  the  approval  of 
the  governor.  Both  the  l^slative  and  ex- 
ecutive branches  of  the  government  have 
adopter!  a  contemporaneous  construction  of 
the  instrument,  to  the  effect  that  this  pri- 
vate corporation,  authorized  to  receive  do- 
nations from  individuals  for  the  purpoae  of 
advancing  education,  was  a  state  agency  lor 
the  instruction  of  teachers  to  be  employed  in 
public  schools,  which  necessarily  required  ex- 
penditures of  public  money  under  an  appro- 
priation by  the  legislature,  to  be  paid  on  war- 
rants of  the  auditor  drawn  on  the  state 
treasury.  Such  expenditures,  in  considera- 
tion of  benefits  received  by  the  state  in  the 
gratuitous  instruction  of  teachers,  could  as 
properly  be  paid  by  the  state  to  this  private 
corporation  as  the  appropriations  made  for 
the  support  of  the  Southern  or  the  Northern 
or  the  Eastern  Illinois  Normal  schools,  as 
the  expenditures  in  each  case  are  for  one  and 
the  same  end,  and  such  appropriations  are 
not  an  assumption  of  the  debts  or  Uabilitiee 
of  the  institution,  nor  a  loan  or  extension  of 
credit  in  aid  of  this  corporation. 

Counsel  for  defendants  in  error  present 
the  question  that  this  bill  was  obnoxious  to 
a  demurrer,  for  the  reason  that  the  bill  did 
not  make  proper  parties  defendant  thoae 
who  were  directly  affected  by  the  decree  to 
be  rendered.  Under  the  view  we  take  of  this 
case,  it  is  unnecessary  to  extend  this  opinion 
by  discussing  this  question,  as  what  has  been 
said  disposes  of  t^e  case. 

The  deore^of  the  Cirouit  Court  of  Sanga- 
mon County  is  affirmed. 

Craig,  J.,  dissenting: 

In  my  judgment,  this  opinion  ovemilei 
State  Bd,  of  Edu,  v.  Bakewell,  122  111.  339, 
10  N.  E.  378,  and  for  that  reason  I  cannot 
indorse  the  doctrine  of  the  opinion. 


MICmGAN  SUPREME  COURT. 


Re  Estate  of  Mary  C.  JONES,  Deceased. 


Almon  L.  MARKHAM 

V, 

Silas  L.  HUFFORD  et  al,  Plffs.  in  Err. 
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1.     Tbe  interest  of  a  legratee  in  a  lear- 

acy  to  which  he  is  entitled  only  on  condi- 
tion that  he  be  declared  by  the  executor  to  be 
a  reformed  man  at  the  expiration  of  a  cer- 
tain period  la  not  vested  until  such  decision 
is  made. 


NoTis. — For  condition  of  legacy,  the  breach 
oi  which  will  prevent  its  vesting,  see  Phillips 
V.  Fergerson  (Va.)  1  L.  R.  A.  837;  Conger  v. 
Lowe  (Ind.)  9  L.  B.  A.  165,  and  note;  Bullard 
V.  Shirley  (Mass.)  12  L.  R.  A.  110;  and  Con- 
gregational Church  Bldg.  Soc.  v.  Everitt  (Md.) 
S6  L.  R.  A.  603. 
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2.  A  condition  in  a  leiraeT»  tltnt  tkc 
learatee'a  rigrlit  thereto  almll  depend 
upon  tbe  decision  of  the  executors  at  tht 
end  of  a  certain  time  that  he  Is  a  reformed 
man,  is  not  void  for  uncertainty,  and  such 
decision  is  a  condition  precedent  to  his  right 
to  the  legacy. 

(March  27,  1900.) 

ERROR  to  the  Circuit  CJourt  for  Kent 
County  to  review  a  judgment  in  favor 
of  claimant  in  a  proceeding  to  compel  de- 
fendants as  executors  of  the  will  of  Mary  C. 
Jones,  deceased,  to  pay  an  alleged  legacy  ta 
claimant.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Walker  Sb  FItsserald,  for 
plaintiffs  in  error: 

The  intention  of  the  testatrix  is  clear  and 
should  be  given  effect,  unless  some  positive 
rule  of  law  prevents. 
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The  condition  is  not  indefinite  nor  inoper- 
ative. 

Rushmore  r,  Bushmore,  35  N.  Y.  S.  R. 
845,  12  N.  Y.  Supp.  776;  Casaem  v.  Kennedy, 
147  111.  060,  35  N.  E.  738;  West  v.  Moore,  37 
Miss.  114;  Den  ea  dem,  Blean  y.  Messenger, 
33  N.  J.  L.  499;  Stark  v.  Conde,  100  Wis. 
633,  76  N.  W.  600;  Wynne  v.  Wynne,  2 
Mann.  &  G.  8. 

Almon  L.  Markham's  legacy  is  contingent, 
and  not  vested. 

2  Jarman,  Wills,  p.  456;  29  Am.  ft  Eng. 
Enc.  I^w,  p.  456,  note  2;  Theobald,  Wills, 
2d  ed.  411;  2  Wms.  Exrs.  p.  520;  Hawkins, 
Wills,  pp.  222,  224;  2  Redf.  Wills,  p.  661; 
Scott  V.  West,  63  Wis.  629,  24  N.  W.  161,  25 
N.  W.  8;  Webster  v.  Morris,  66  Wis.  366,  67 
Am.  Rep.  278,  28  N.  W.  353;  Willett  v.  Rut- 
ter,  84  Ky.  317,  1  S.  W.  640;  Stark  v.  Oonde, 
100  Wis.  633,  76  N.  W.  600. 

The  happening  of  the  event — showing  him- 
self to  be  reformed — ^was  "the  motive"  and 
"of  the  essence  of  the  bequest." 

29  Am.  &  Eng.  Enc.  Law,  p.  457;  2  Jar- 
man,  Wills,  p.  456. 

The  postponement  of  the  payment  of  the 
legacy  is  upon  the  happening  of  an  event  of 
Bueh  a  nature  that  it  is  to  be  presumed  that 
testatrix  meant  to  make  no  gift  unless  the 
e\'ent  happened,  and  it  is  therefore  contin- 
gent 

Lod4^  T.  Hatfield,  71  N.  Y.  98. 

The  legacy  is  contingent  and  in  legal  ef- 
fect conditional. 

Theobald,  Wills,  pp.  400,  263:  2  Jarman, 
Wills,  p.  509,  note  3,  611;  Tilley  v.  King, 
100  N.  C.  401,  13  S.  E.  936:  Johnson  v.  War- 
ren, 74  Mich.  491,  42  N.  W.  74:  Carper  v. 
Crotrl.  149  111.  465,  36  N.  E.  1040. 

If  the  condition  is  absolutely  void  because 
of  ambiguity  and  uncertainty,  it  is  still  a 
condition  precedent;  and  if  the  condition 
precedent  is  impossible  of  performance,  the 
bequest  is  void  also. 

f^tarh  V.  Conde,  100  Wis.  633.  76  N.  W. 
600;  2  Jarman.  Wills,  pp.  ri24,  52.3. 

?/ea«ra.  I«oiiibard  A  MoAlllster,  for  de- 
fendant in  error: 

The  language  in  the  first  paragraph  of  the 
«ill  constitutes  an  absolute  and  vested  leg- 
acy. 

Where  there  is  a  clear  gift,  distinct  from 
a  direction  to  pay  when  the  legatee  attains 
a  piven  age,  the  direction  to  pay  will  not 
postpone  the  vesting  of  the  gift,  it  being  con- 
sidered dehitum  in  prcssenti,  solvendum  in 
future. 

29  Am.  ft  Eng.  Enc.  Law,  p.  454;  Theo- 
bald, Wills,  2d  ed.  410;  1  Jarman,  Wills, 
5th  ed,  837;  Jones  v.  Habersham,  107  U.  S. 
177,  27  L.  ed.  402,  2  Sup.  Ct.  Rep.  336; 
Uiggins  v.  Waller,  57  Ala.  400;  Young  v. 
McKiiinie,  5  Fla.  542;  Wardell  v.  Hale,  161 
Mass.  396,  37  N.  E.  196;  Hathaway  v.  Leary, 
55  N.  C.  (2  Jones  Eq.)  264;  Stww  v.  Snow, 
49  Me.  164;  Re  Mahan,  98  N.  Y.  372;  Ver- 
rill  ▼.  Weymouth,  68  Me.  318;  Buhsnell  v. 
Carpenter,  92  N.  Y.  273;  Loder  v.  Hatfield, 
71  NT.  Y.  92;  Rathbone  v.  Dyckman,  3  Paige, 
1 0 ;  Wtfod  V,  Cone,  7  Paige,  47 1 ;  Bowman* s  A  p- 
peal,  34  Pa.  19;  MoClur^s  Appeal,  72  Pa. 
414;  Bayard  v.  Atkins,  10  Pa.  18;  Schioartz*s 
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Appeal,  119  Pa.  337,  13  AU.  212;  Lightner 
V.  Lightner,  127  Pa.  468,  17  Atl.  986;  Ma- 
goffin V.  Patton,  4  Rawle,  113;  Brown  v. 
Brown,  44  N.  H.  281;  Nelson  v.  Pomeroy^ 
64  Conn.  257,  29  Atl.  534;  Farnam  v.  Fanv- 
am,  53  Conn.  281,  2  Atl.  325,  5  Atl.  682; 
Colt  V.  Hubbard,  33  Conn.  285;  Blackburn 
V.  Hawkins,  6  Ark.  58 ;  Shattuck  v.  Stedma/n, 

2  Pick.  468;  Fumess  v.  Fox,  1  Cush.  134,  48 
Am.  Dec.  593;  Warren  v.  Hembree,  8  Or. 
123:  Green  v.  Qreen,  86  N.  C.  546;  Perry  v, 
Rhodes,  6  N.  C.  (2  Murph.)  140;  VaUwell 
V.  Kinkead,  1  B.  Mon.  231 ;  Soo field  v.  Olcott, 
120  111.  363.  11  N.  E.  351;  Hancock  v.  Titus, 
39  Miss.  224;  Lowe  v.  Bamett,  38  Miss.  329; 
Tucker  v.  Ball,  1  Barb.  94 ;  Kearney  v.  JTear- 
ney,  17  N.  J.  Eq.  59;  Dyson  v.  Repp,  29  Ind. 
482. 

The  only  difficulty  in  such  caaes  is  to  de- 
termine whether  it  is  a  substantive  gift  and 
a  direction  to  pay,  or  whether  the  only  gift 
is  in  the  direction  to  pay. 

29  ^m.  &  Eng.  iilnc.  Law,  455,  456;  Theo- 
bald, Wills,  2d  ed.  410;  Atmore  v.  Walker, 
46  Fed.  Rep.  429 ;  Van  Camp  v.  Fowler,  59 
Hun,  311,  13  N.  Y.  Supp.  1 ;  Bushnell  v.  Car- 
penter, 92  N.  Y.  270;  Goebel  v.  Wolf,  113  N. 
Y.  405,  21  N.  E.  388;  McOlure's  Appeal,  72 
Pa.  414;  Schwartzes  Appeal,  119  Pa.  337,  13 
Atl.  212;  Foster  v.  Holland,  66  Ala.  474; 
Fumess  v.  Fox,  1  Cush.  134,  48  Am.  Dec. 
593;  Scofield  v.  Oloott,  120  111.  363,  11  N. 
E.  351. 

If  futurity  is  annexed  to  the  substance  of 
the  gift,  the  vesting  is  suspended ;  but  if  it 
appears  to  relate  to  the  time  of  payment 
only,  the  legacy  vesta  instanter. 

Bushnell  v.  Carpenter,  92  N.  Y.  270;  Fur- 
ness  V.  Fox,  1  Cush.  134,  48  Am.  Dec.  593; 

3  Wooddeson,  512;  Godolphin,  part  3,  chap. 
17,  9  11;  1  Roper,  Legacies,  chap.  10,  §  2; 
Toms  V.  Williams,  41  Mich.  552,  2  N.  W. 
814:  Calkins  v.  Smith,  41  Mich.  409,  1  N.  W. 
1048. 

The  estates  in  wills,  in  the  absence  of  any 
expressed  provision  to  the  contrary,  are  to 
take  effect  or  become  vested  at  the  testator's 
death. 

McCarty  v.  Fish,  87  Mich.  48,  49  N.  W. 
513;  Rivenett  v.  Bourquin,  53  Mich.  10,  18 
N.  W.  537;  Letchworth's  Appeal,  30  Pa.  175; 
Johnson  v.  Ballou,  28  Mich.  392. 

The  provision  contained  in  the  will  is  a 
mere  discretionary  power  given  to  the  exec- 
utors, to  bf  exercised  by  them  at  the  end  of 
two  years,  and  for  them  to  determine  wheth« 
er  they  shall  pay  the  legacy  or  not. 

The  clause  in  this  will  relating  to  the  time 
of  payment  is  not  a  condition,  but  a  power. 

Perrin  v.  Lepper,  72  Mich.  454,  40  N.  W. 
869. 

Even  if  the  provision  in  the  will  consti- 
tutes a  condition  subsequent,  it  is  absolutely 
of  no  force  or  effect  for  the  reason  that  there 
is  no  gift  over  for  breach  of  the  condition. 

Beach,  Wills,  p.  426 ;  Crawford  v.  Thomp- 
son, 91  Ind.  266,  46  Am.  Rep.  598;  Hough's 
Estate,  13  Phila.  279;  Bostick  v.  Blades, 
59  Md.  231,  43  Am.  Rep.  548;  Binnerman  v. 
Weaver,  8  Md.  517;  M'llvaine  v.  Gethen,  3 
Whart.  575;  Hoopes  v.  Dundas,  10  Pa.  76; 
Shackelford  v.  Hall,  19  111.  212;  Parsons  ▼ 
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WinslotD,  6  Mass.  169,  4  Am.  Dec.  107;  2 
Jarman,  Wills,  59;  29  Am.  &  £ng.  Enc.  Law, 
p.  483;  Rock  River  Paper  MiU  Co:  y.  Fiak, 

47  Mich.  220,  10  N.  W.  344. 

Even  graatine  that  the  provision  is  a  con- 
dition <n  any  character,  it  is  so  vague,  in- 
definite, and  uncertain  tiiat  it  is  of  no  force 
or  effect  whatever. 

f 

I  Hooker,  J.,  delivered  the  opinion  of  the 
court: 

The  testatrix,  Mary  C.  Jones,  left  a  will 
containing  the  following  provisions:  "(1) 
To  Almon  L.  Markham,  the  son  of  my  da.ugh- 
ter,  Julia  J.  Markham,  deceased,  I  give  and 
bequeath  the  sum  of  five  hundred  dollars 
($500),  to  be  paid  to  him  at  the  expiration 
of  two  years  from  the  date  of  my  demise ;  pro- 
vided, that  he  shall  be  deemed  a  reformed 
man,  in  the  judgment  of  the  executors  of  this 
will.  (2)  To  my  granddaughter,  Mary 
Maud  Markham,  I  give  and  bequeath  the  sum 
of  five  hundred  dollars  ($500) ,  not  to  be  paid 
to  her  until  she  has  attained  the  age  of 
twen^  (20)  years,  unless  it  be  necessary,  in 
the  opinion  of  the  executors,  and  then  not  to 
exceed  the  sum  of  one  hundred  and  fifty  dol- 
lars ($150)  ;  the  balance  to  be  paid  at  the 
time  specified  above,  if  any  disbursement  is 
made.  (3)  In  the  event  of  the  demise  of 
either  or  both  of  the  aforementioned  persons 
before  the  time  for  the  payment  of  tne  sev- 
eral amounts  due  them,  then  I  direct  that 
their  shares  shall  revert  to  the  Society  of 
Women's  Christian  Temperance  Union,  to  be 
paid  to  the  Union  of  Unions  of  the  City  of 
Grand  Kapids,  and  to  be  by  them  used  for 
the  advancement  of  the  temperance  work, 
without  reservation."  Several  other  be- 
quests followed,  and  then  the  following: 
"(8)  And  all  the  balance  of  my  estate,  both 
personal  and  real,  or  which  may  accrue  or 
of  which  I  may  be  possessed  of  at  the  time  of 
my  decease,  I  do  give  and  bequeath  unto  my 
son,  William  Hoyle  Jones.  It  is  my  request 
that  the  estate  be  settled  up  within  three 
(3)  years  after  my  demise.  I  also  give  the 
executors  the  privilege  of  disposing  of  any 
or  all  of  the  estate  at  public  or  private  sale, 
as  they  may  deem  best  for  the  interests  of 
the  estate.  I  hereby  appoint  Silas  L.  Huf- 
ford,  of  Walker,  and  William  Hoyle  Jones, 
both  of  the  state  of  Michigan,  executors  of 
this,  my  will."  The  will  was  duly  probated, 
and  the  persons  named  as  executors  accepted 
the  trust  and  qualified.  The  inventory  of 
the  estate  bears  date  May  20,  1892.  In  Oc- 
tober, 1898,  Almon  L.  Markham  filed  a  pe- 
tition in  the  probate  court,  praying  an  or- 
der that  the  executors  pay  him  his  legacy. 
This  was  followed  by  an  amended  petition. 
Upon  a  hearing  the  probate  court  denied  the 
relief,  and  the  cause  was  tried  in  the  circuit 
court  upon  appeal.  The  findinffs  of  fact  and 
law  disclose,  among  other  things,  that  on 
January  18,  1896,  Almon  L.  Marldiam  filed 
in  probate  court  a  petition  alleging  the  will 
and  its  admission  to  probate,  and  that  more 
than  two  years  had  expired,  and  that  he  was 
a  reformed  man,  and  was  entitled  to  his  leg- 
acy. It  prayed  that  the  executors  be  cited 
to  show  cause  why  they  had  not  paid  the  leg- 
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acy,  and,  in  case  of  their  failure  to  do  so, 
that  they  be  discharged  from  their  office,  and 
petitioner  be  authorized  to  bring  an  aetioD 
upon  their  bond  in  the  circuit  court.  A  hear- 
ing  was  had,  and  it  was  held  th&t  the  peti- 
tioner was  not  entitled  to  the  relief  prayed. 
No  appeal  was  taken,  and  such  order  stands 
unreversed.  In  the  present  proceeding  the 
circuit  court  failed  to  paas  upon  the  ques- 
tion of  petitioner's  reformation,  and  in  the 
finding  of  law  held  that  petitioner  took  t 
vested  legacy,  and  that  the  conditions  at- 
tached were  indefinite,  uncertain,  and  void. 
It  was  also  found  that  petitioner  was  en- 
titled to  his  legacy,  with  interest  at  6  per 
cent  from  May  11,  1896,  and  costs,  all  to  be 
paid  out  of  the  estate  by  the  executors.  The 
defendants  have  appealed.  They  claim  (1» 
that  the  legacy  was  not  a  vested  one;  (2i 
that,  regardless  of  that  question,  the  condi- 
tion was  a  valid  condition  precedent;  (3) 
that  the  claim  is  barred  by  the  former  ad- 
judication in  the  probate  court 

The  intention  of  the  testatrix,  if  it  can  be 
ascertained,  must  settle  the  construction  to 
be  placed  upon  this  bequest.  The  section,  con- 
sidered by  itself,  would,  in  our  opinion,  im- 
press the  average  mind  as  not  ambiguous, 
and  would  be  interpreted  to  mean  that  if, 
at  the  expiration  of  two  years  from  the  de- 
mise of  the  testatrix,  the  executors  should 
deem  the  petitioner  a  reformed  man,  thej 
should  pay  him  $500  from  the  estate;  other- 
wise, not.     Very  few  would  understand  from 
this  language  that,  if  not  deemed  to  be  re- 
formed, he  should  still  receive  the  bequest  at 
a  later  date,  and  that  distant  but  a  year.  "A 
conditional  legacy  is  defined  to  be  a  bequest 
whose  existence  depends  upon  the  happening 
or  not  happening  of  some  uncertain  event,  by 
which  it  is  either  to  take  plaee  or  to  be  de- 
feated.   No  precise  form  of  words  is  neces- 
sary in  order  to  create  a  condition  in  wilU. 
but,  whenever  it  clearly  appears  that  it  was 
the  testator's  intent  to  make  a  condition, 
that  intent  shall  be  carried  into  effect,"    2 
Wms.  Exrs.  p.  658,  and  cases  cited.     We  are 
satisfied  that  the  intention  of  the  testatrix 
was  that  her  grandson  should  not  have  thi» 
money  unless   within   two  years  after   her 
death  he  should  change  his  course  of  conduct 
and  she  selected  persons  in  whom  she  had 
confidence  to  determine  the  question  at  tlie 
proper  time.    It  was  left  to  their  judpnipiit. 
and  the  inference  is  that  they  knew  the  pe- 
titioner's faults.     Unless  at  that   time  the 
executors  should  determine  that  he   wa»  a 
reformed  man,  the  provision  would  be  in- 
operative.   It  was  unnecessary  for   her  to 
make  a  record  of  petitioner's  faulta.     It  wn5 
a  valid  condition  to  require  the  reform  of 
bad  habits.     Duatan  v.  Duatan,  1  Paige,  509: 
Wehater  v.  Morriay  66  Wis.  366,  67  Am.  Rep. 
278,  28  N.  W.  363.    A  condition  which  in- 
volves anything  in  the  nature  of  considera- 
tion is,  in  genera],  a  condition  precedent. 
Theobald,  Wills,  263.     In  Finiay  v.  King,  3 
Pet.  346,  7  L.  ed.  701,  Chief  Justice  MarshAll 
said :     ''It  is  certainly  well  settled  that  there 
are  no  technical  appropriate  words   whicH 
always  determine  whether  a  devise  be  on  s 
condition     precedent    or    subsequent.     The 
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«ame  words  haye  been  deiedrmined  difTerent- 
\/f  and  the  question  is  always  a  question  of 
intention.     If  the  language  of  the  particu- 
lar clause  or  of  the  whole  will  shows  that 
the  act  up<m  which  the  estate  depends  must 
be  performed  before  the  estate  can  vest,  the 
•condition,  of  course,  is  precedent;  and  unless 
it  is  performed  the  devisee  can  take  nothing. 
If,  on  the  contrary,  the  act  does  not  neces- 
sarily precede  the  vesting  of  the  estate,  but 
mayacc(»npany  or  follow  it,  if  this  is  to  be  col- 
lected  from  the  whole  will,  the  condition  is 
subsequent."    It  is  in  all  cases  a  question  of 
intention,  and  not  of  phrase  or  form.     In 
support   of    this«   see   4    Kent,    Com.    124; 
Flood,  Wills,   283;    2   Redf.  Wills,   -283;    2 
Washb.  Real  Prop.  8;  Nieoll  v.  New  Yo^k  d 
E.  R.  Co.  12  N.  Y.  121 ;  Barruao  v.  MaOan, 
2  Johns.   145;   Rohhina  v.  QUaaouy  47  Me. 
^o9;  Burnett  v.  Strong^  26  Miss.  116;  Ward 
V.  New  England  Screw  Co.  1  Cliff.  566,  Fed. 
Cas.  No.  17,157;  Cres^vell  v.  LwwBon,  7  Gill. 
*  J.  240;  Hoyden  v.  Stoughton,  6  Pick.  .>28; 
Jfieueon  V.  Kip,  8  N.  J.  L.  241 ;  BotoifMA  v. 
iH^g,  23  Ga.  247.     The  following  have  been 
held  precedent  conditions:     If  he  lives  three 
years,  with  limitation  over  if  he  dies  within 
that  time.    Buck  v.  Paine,  75  Me.  582.     If 
he  attains  the  age  of  twenty-one  years  (Jones 
v.  Leeman,  69  Me.  489;  Kelso  v.  Cuming,  1 
Redf.  392;  Bowman  v.  Long,  23  Ga.  247),  it 
beinc  sufficieQt  if  he  does  so  before  testator's 
death    {Eisner  v.  Koehler,  1  Dem.  277)  ;  or 
although  twenty-one,  and  has  in  the  mean- 
time learned  a  trade«  and  is  of  good  moral 
•character,  to  be  determined  by  executor  {Weh- 
ftfer  V.  Morris,  66  Wis.  366,  57  Am.  Rep.  278, 
-28  N.  W.  353)  ;  or  "shall  be  desirous  and  ca- 
pable of  entering  into  business  for  himself" 
iRe  Davidson's  Estate,  17  Phila.  424)  ;  or 
if  he  withdraws  from  the  Roman  Catholic 
priesthood,  [Bamum  v.  Baltimore,  62  Md. 
575,  50  Am.  Rep.  219;  Kenyon  v.  See,  94  N. 
Y.  563,  29  Hun,  212) ;  or  releases  testator's 
note  held  by  him  {Howard  v.  Wheatley,  16 
Lea,  607 )  ;  or  survives  testator   ( Gibson  v. 
fiei/monr,  102  Ind.  486,  2  N.  E.  305)  ;  or  if  he 
aid  in  the  defense  of  a  certain  suit,  to  the 
satisfaction  of  the  executor  {Cannon  v.  Ap- 
person,  14  Lea,  553)  ;  or  to  A  for  her  sup- 
port, "if  she  shall  lose  any  part  of  her  own 
property,  and  need  more"  for  her  support 
imy  v.  Ely,  20  N.  J.  Eq.  43)  ;  or  "when  she 
should  be  sick  and  unable  to  support  herself" 
{ Reynolds  v.  Denman,  20  N.  J.  Eq.  218) .  80, 
a  power  to  sell  "if  income  be  not  sufficient 
ioT  support."    Minot  v.  Prescott,  14  Mass. 
496.     In  Roper,  Legacies,  562,  563,  it  is  said 
by  &n  old  and  learned  author  that  "a  fifth 
instance  of  exception  must  be  made  out  of 
the  positive  rule  applicable  to  the  vesting 
of  legacies,  where  the  gift  of  the  legacy  and 
the  time  of  payment  are  in  terms  distinct, 
when  the  period  for  payment  is  contingent, 
as  upon  the  marriage  or  the  taking  of  holy, 
orders  of  the  legatee ;  for  in  neither  of  those' 
instances  will  the  legacy  vest  before  the  hap- 
pening of  the  contingency,  as  we  have  seen 
it  would  have  done  had  the  time  of  payment 
been    certain.    The    distinction    is    founded' 
upon  the  following  reasoning:     It  must  be 
inferr^  that  where  the  time  is  certain,  as 
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when  the  legatee  attains  the  age  of  twenty- 
one,  the  testator  merely  postponed  the  pay- 
ment of  the  legacy  in  consideration  of  the 
legatee's  unfitness  to  manage  his  affairs  prior 
to  that  period ;  but  when  the  event  annexed 
to  the  payment  may  or  may  not  happen,  it 
is  to  be  presumed  that  the  expectation  of  its 
taking  place  was  the  sole  motive,  and  there- 
fore of  the  essence  of  the  bequest."  The 
provision  under  discussion  was,  in  our  opin- 
ion, intended  as  a  condition  precedent;  and 
it  should  not  be  defeated  by  the  failure  to 
specifically  provide  for  the  disposition  of  the 
fund,  or  by  an  inaccurate  use  01  the  word  "re- 
vert" in  the  3d  section  of  the  will.  We  think 
that  the  bequest  did  not  constitute  a  vested 
interest,  and  that  the  condition  is  not  any 
more  uncertain  than  it  would  have  been  had 
the  will  required  payment  of  tiie  legacy  pro- 
vided the  executors  should  at  a  given  date 
deem  petitioner  unworthy  of  it.  The  provi- 
sion cannot  be  distinguished  in  principle 
from  any  other  bequest  depending  upon  the 
happening  of  an  uncertain  event. 

It  becames  unnecessary  to  decide  the  third 
question  raised,  though  there  is  much  force 
in  the  claim  that  this  proceeding  is  barred 
by  the  former  adjudication. 

The  order  of  the  Circuit  Court  is  reversed, 
and  no  new  trial  ordered. 

The  other  Justices  concur. 


FIRST  NATIONAL  BANK  of  Chicago 

V. 

CITIZENS'   SAVINGS   BANK   of  Detroit, 
Plff.  in  Err, 


(. 
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1.  Sendinar  a  certificate  of  deposit  di- 
rectly  to   tlie   draTrer  for   collection, 

without  instructions  to  do  so.  constitutes  neg- 
ligence on  the  part  of  a  collecting  bank,  for 
which  It  will  be  liable  in  case  of  a  resulting 
loss. 

2.  A  collectinflT  bank  is  impliedly  In- 
■trncted  tor  send  a  certificate  of  de- 
posit for  collection  directly  to  tbe 
bank  Drblcb  made  It,  when  this  Is  the 
only  bank  in  the  place  and  Is  rated  and  sup- 
posed to  be  responsible,  and  the  instructions 
recelTed  by  the  collecting  bank,  after  calling 
attention  to  the  fact  that  It  had  a  corres- 
pondent at  that  place,  said,  "Please  collect 
for  us  at  your  best  rate  of  exchange^" 

(March  13,  1900.) 

ERROR  to  the  Circuit  Court  for  Wayne 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  hold  defend- 
ant liable  for  negligence  in  making  the  col- 
lection of  a  certificate  of  deposit  sent  to  it 
by  plaintiflF.    Reversed. 

The  facts  are  stated  in  the  opinion. 


NOTX. — On  the  question  of  sending  check  di- 
rectly to  drawee  bank,  see  Anderson  v.  Rodgers 
(Kan.)  27  L.  R.  A.  248,  and  note;  also  Kershaw 
V.  I^add  (Or.)  44  L.  R.  A.  236 ;  and  Minneapolis 
Sash  ft  Door  Co.  v.  Metropolitan  Bank  (Minn.) 
44  L.  R.  A.  604. 
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Meatrs.  Barbour  Sb  Bexf  ordy  for  plain- 
tiff in  error: 

The  liabilily  of  a  forwarder  arises  from 
his  contract  with  his  principal,  and  depends 
upon  what  that  contract  is. 

Simpson  v.  Waldhy,  63  Mich.  439,  30  N. 
W.  199. 

If  the  contract  be  that  he  is  to  undertake 
the  collection  and  be  responsible  for  all 
means  used  therefor^  he  is  liable  for  all  acts 
of  his  subagents  or  correspondents. 

If  the  contract  be  that  he  is  merely  to 
transmit  the  claim  to  another  for  collection, 
he  is  required  to  use  only  proper  care  in  se- 
lection of  a  correspondent. 

If  the  contract  be  that  he  is  to  transmit 
the  claim  to  a  certain  person,  or  the  debtor 
himself,  for  collection,  he  is  not  liable  if  he 
does  BO. 

If  the  contract  be  that  he  is  to  transmit 
the  claim  to  the  debtor  for  collection,  if  he 
has  and  is  "warranted  in  having  consider- 
able confidence  in  him,  he  is  not  liable  if, 
having  such  confidence  and  acting  in  good 
faith,  he  sends  it  to  him  for  collection;  and 
such  confidence  and  good  faith  will  be  pre- 
sumed until  some  fact  to  the  contrary  is 
shown. 

Plaintiff's  instructions  to  defendant  were 
to  send  the  certificate  of  deposit  directly  to 
Parsons  for  collection. 

Mechem,  ^ency,  9  296. 

Where  the  language  is  ambiguous  or  sus- 
ceptible of  more  than  one  construction,  or  is 
va^e  or  general,  or  inappropriate  to  express 
the  true  intent,  extraneous  evidence  is  ad- 
missible to  explain. 

Bradner,  £v.  2d  ed.  p.  ^4. 

Mesw8,  Bowen*  Donslas,  Sb  Whiting, 
for  defendant  in  error: 

The  defendant  admits  that  the  transmis- 
sion by  it  of  the  certificate  of  deposit  to  Par- 
sons, the  maker,  was  negligence.  It  is  n^- 
ligence  which  made  the  defendant  responsible 
for  any  loss  resulting. 

Merchants*  Nat.  Bank  v.  Goodman,  109 
Pa.  428,  68  Am.  Rep.  728,  2  Atl.  687 ;  Drov- 
ers* Nat.  Bank  v.  Anglo-American  Pkg.  d 
Provision  Co.  117  111.  100,  6*^  Am.  Rep.  856, 
7  N.  E.  601 ;  German  Nat.  Bank  v.  Burns,  12 
Colo.  539,  21  Pac.  714;  First  Nat.  Bank  v. 
Fourth  Nat.  Bank,  16  U.  S,  App.  1,  66  Fed. 
Rep.  965,  6  C.  C.  A.  183. 

A  certificate  of  deposit  is  in  legal  effect 
a  promissory  note  payable  on  demand,  and 
subject  to  all  the  incidents  of  negotiable 
paper. 

Cats  V.  Patterson,  26  Mich.  191 ;  Tripp  ▼. 
Curtenius,  36  Mich.  494,  24  Am.  Rep.  610; 
Birch  V.  Fisher,  51  Mich.  36,  16  N.  W.  220. 

And  neglect  to  protest  and  give  notice  to 
the  indorser  is  conclusively  presumed  to  do 
injury,  and  the  contrary  cannot  be  shown. 

Whitten  v.  Wright,  34  Mich.  92;  Smith  v. 
Long,  40  Mich.  655,  29  Am.  Rep.  558. 

A  bank  which  holds  itself  out  to  collect 
paper  for  compensation,  or  its  advantage, 
ought  to  be  governed  by  the  same  rules  of 
law  that  apply  to  other  persons;  and  if  it 
wishes  to  avoid  such  responsibility,  it  is  very 
easy  for  it  to  accept  such  business  only  upon 
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a  special  agreement  as  to  its  duties  and  lia- 
bilities. 

Simpson  v.  Waldby,  63  Mich.  439,  30  N. 
W.  199. 

lionSf  J.»  delivered  the  opinion  of  the 
court: 

On  September  6,  1898,  the  plaintiff  bank 
received  for  collection  from  the  National 
bank  of  California,  at  Los  Angeles,  a  certifi- 
cate of  d^sit  for  $1,660,  and  interest  then- 
on,  issued  to  the  order  of  J.  R.  Wallace  by 
D.  F.  Parsons,  a  private  banker  at  Burr  Oak, 
Mich.,  under  date  of  February  2,  1898.  The 
certificate  was  indorsed  and  made  payable  by 
Wallace  to  the  order  of  the  Bank  of  Wbit^ 
tier,  Cal.,  by  it  to  the  National  Bank  of  Cal- 
ifornia, and  by  it  to  the  First  National  Bank 
of  Chicago.  On  September  6th,  the  day  of 
its  receipt,  the  First  National  Bank  of  Chi- 
cago indorsed  and  made  it  payable  to  the  or- 
der of  the  defendant  bank,  and  forwarded  it 
by  mail  to  that  bank  at  Detroit,  with  the  fol- 
lowing instructions: 

The  First  National  Bank  of  Chicago. 
Chicago,  111.  Sept.  6,  1698. 
Citizens'  Savings  Bamc,  Detroit,  Mich. 
Dear  Sir: 

I  inclose  items  as  per  statement  below  for 
collection  and  returns. 

Yours,  respectfully, 
R.  J.  Street,  Cashier. 
Protest    all    paper   unless    otherwise  in- 
structed. 

Burr  Oak,  1650 
and   Int.   38.60 


1688.50 

Telegraph  if  not  honored  (rubber- 
stamped  ) . 

Do  not  hold  any  of  our  collections  after 
due,  for  any  reason  whatever,  except  upon 
special  instructions  from  us.  Return  at 
once  if  not  paid. 

Accompanying  the  above  letter,  and  pinned 
to  the  certificate  of  deposit,  there  was  a  red 
slip,  as  follows: 

Citizens'  Savings  Bank, 

Detroit,  Mich. : 
We  send  this  C— D  for  $165,000  and  Int.  to 
you  for  collection,  as  we  note  that  you  have 
a  correspondent  at  Burr  Oak,  Mich.  Please 
collect  for  us  at  your  best  rate  of  exchange, 
and  oblige. 

First  National  Bank, 

A.  Chicago. 
9-0-'98. 

Kindly  take  this  ticket  off  before  forward- 
ing to  Burr  Oak. 

Also,  accompanying  the  certificate,  and 
pinned  to  it,  were  two  slips,  of  which  the  fol- 
lowing are  copies: 

608. 

Telegraph  if  not  honored.  If  telegraph- 
ing, communicate  only  with  the  First  Nir 
tional  Bank  of  Chicago,  111.  (giving  date  of 
their  indorsement  stamp),  who  will  give  in- 
structions direct. 

First  National  Bank,  Chicago^ 


1900. 


First  National  Bastk  y.  Citizbnb'  Savings  Banx. 
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Collection,    No.  8. 
Ac'ct  Natl  Bank  of  Cal., 

Los  Angeles,  Cal. 
Date,  Sept.  G,  1898. 
Burr  Oak,  $1650. 
Int., 

T.  N.  P. 
8-3. 

Do  not  write  or  mark  or  stamp  on  this 
ticket. 
Protest. 
Return  promptly  if  not  paid. 

The  agent  of  the  First  National  Bank  of 
Chicago,  who  forwarded  the  certificate  to  de- 
fendant, testified  on  cross-examination  that 
"the  certificate  was  sent  to  the  defendant 
bank  <a  bank,  as  a  rule,  we  never  send  any- 
thing to).  We  sent  it  to  them  for  the  sim- 
ple reason  that  we  presumed  that  t*hey  knew 
all  about  this  D.  F.  Parsons,  having  had  ^is 
account  for  several  years,  and  we  didn't 
know  anything  about  him.  He  was  a  pri- 
vate banker  in  Burr  Oak,  Mich.  I  had  sent 
items  to  Parsons  for  a  number  of  years  pre- 
vious to  this, — small  items;  but  had  never 
sent  him  as  much  money  as  that.  I  had  no 
sufficient  knowledge  of  him  to  send  him 
more.  Q.  This  red  ticket  states:  We  note 
jou  have  a  correspondent  at  Burr  Oak.'  Do 
yoa  know  who  that  correspondent  was  that 
you  noted  at  that  time?  A.  There  being 
only  one  bank  at  Burr  Oak,  there  could  not 
be  any  question  about  it.  He  was  D.  F.  Par- 
sons." 

It  appears  that  the  defendant  bank,  on  re- 
ceipt of  the  certificate  of  deposit  from  plain- 
tiff, which  was  September  7,  1898,  sent  it 
forward  to  D.  F.  Parsons,  Burr  Oak,  Mich., 
stating  that  it  was  inclosed  for  collection, 
and  asking  him  to  report  promptly.  Par- 
sons received  this  certificate,  and  on  the 
12th  of  September  handed  it  to  his  clerk, 
and  told  him  to  give  the  Citizens'  Savings 
Bank  of  Detroit  credit  for  it.  The  clerk  tes- 
tified that,  according  to  the  books  of  D.  F. 
Parsons,  there  was  a  balance  in  the  Citizens* 
Savings  Bank  due  Mr.  Parsons  of  about  $28,- 
000.  The  clerk  testified,  further,  that  it  was 
the  custom  of  business  that  when  the  Citi- 
zens' Savings  Bank  sent  collections  to  Mr. 
Parsons,  if  it  was  a  certificate,  they  merely 
inLve  the  bank  credit  on  the  books.  If  it 
was  a  check  or  draft  for  collection,  they 
would  collect  it  before  they  gave  credit ;  that 
business  had  been  conducted  in  this  way  for 
over  five  years.  The  witness  further  tes- 
tified: "We  would  remit  to  the  Citizens' 
Savings  Bank  every  day,  or  twice  a  day,  or 
onoe  in  two  or  three  days.  If  our  books 
showed  a  balance  to  the  Citizens'  Savings 
Bank  in  our  favor,  we  would  remit  just  the 
same.  We  would  remit  to  the  Citizens*  Sav- 
ings Bank  for  a  draft  or  check  drawn  on  our 
bank.  The  Citizens'  Savings  Bank  had  never 
sent  anything  on  our  bank  for  collection  be- 
fore that  was  drawn  on  us,  and  I  didn*t  no- 
tice this  until  afterwards.  My  father  made 
an  aasignment  for  the  benefit  of  creditors  on 
the   night  of  the  13 th   of  September,   1898. 


ment  the  Citizens*  Savings  Bank  rendered. 
On  September  16,  1898,  I  did  not  know  any- 
thing about  my  father's  indebtedness  to  the 
Citizens'  Savings  Bank.  What  I  have  learned 
about   it   since  is  what   has  been  told   me. 
Within  ten  days  or  two  weeks  after  his  as- 
signment, my  father  left  Burr  Oak,  and  does 
not  live  there  now."    The  cashier  of  defend- 
ant bank  testified  that  he  received  this  cer- 
tificate of  deposit  on  September  7  th,  and  on 
the  same  day  he  forwarded  it  on  regular  col- 
lection letter  head  to  Parsons,  with  instruc- 
tions to  remit.     The  witness  was  then  asked : 
"Q.  What  construction  did  you  place  upon 
Exhibit  3?"     (Exhibit  3  is  the  letter  to  the 
defendant  bank  in  which  it  was  said :     "We 
sent  this  C-D  for  $1650.00  and  Int.  to  you  for 
collection,  as  we  note  that  you  have  a  corre- 
spondent at  Burr  Oak,  Mich.'*)   This  was  ob- 
jected   to,    and    objection    sustained.     "Q. 
How  did  you  regard  Mr.  Parsons  at  that 
time   financially?"    This   was   objected   to; 
and  the  court  said:     "It  seems  to  me  that 
this  is  not  the  point.    If  they  thought  that 
he  was  responsible,  didn't  they  assume  the 
risk?     Here  is  a  note  one  of  us  has  made  for 
a  large   amount.     We  all   know   the  usual 
practice  of  sending  a  note  for  collection  is 
not   to  send   it  to   the  maker   of  the   note. 
While  in  a  good  many  instances  it  would  be 
safe  to  send  a  note  to  the  maker  of  it,  does 
not  the  bank  always  take  the  chances  as  a 
matter   of   law?"    Counsel    for    defendant: 
"It  does,  unless  its  instructions  are  to  the 
contrary.     I  do  not  claim  here  without  in- 
structions we  were  justified  in  sending  this 
to  Parsons ;  but  what  I  claim  is  the  instruc- 
tions were  positive  to  send  it  to  him,  and  I 
wish  to  show  that  Mr.  Tillotson  ( the  cashier 
of   defendant   bank)    so   construed   it,    and 
that  was  his  honest  interpretation  of  the 
memorandum.     Further,   we   have   a  letter 
from  the  First  National  Bank  of  Chicago  in 
which  they  acknowledge  that  to  be  the  con- 
struction."   The  Court:     "I  have  ruled,  in 
effect,  that  that  memorandum  is  not  suscep- 
tible to  that  construction.     You  have  an  ex- 
ception  to    that."    Counsel:     "Your   honor 
holds  that  that  is  not  an  instruction  to  the 
Citizens'  Savings  Bank  to  send  it  direct  to 
Parsons."    The     Court:     "Yes."     The     de- 
fendant bank,  not  having  heard  from  Par- 
sons, on  the  12th  of  September  wrote  him  to 
send  funds  sufficient  to  meet  the  certificate. 
Nothing  further  was  heard  from  Parsons  on 
the  subject.     He  failed  and  left  the  state, 
and  his  estate  as  reported  by  his  son  was  not 
worth  eight  cents  on  the  dollar.    The  cashier 
of  defendant  bank  was  interrogated  further 
in  reference  to  his  good  faith  in  sending  the 
certificate  direct  to  Parsons,  and  the  testi- 
mony    ruled     out.     He     further     testified: 
"There   was   no   arrangement   between    our 
bank  and  him  by  which  he  was  authorized, 
instead  of  sending  currency  direct  to  our 
bank,  to  give  the  bank  credit.    That  would 
not  be  allowed  any  more  than  we  would  pay 
his  check  if  he  did  not  have  the  money  to  his 
credit  in  our  bank.     I  first  learned  that  he 
was  insolvent,  or  that  his  credit  was  not 
good,    on    September    16th.     On    September 


Mr.  Himebaugh,  the  assignee,  has  the  state-   7th  when  this  collection  was  received  from 
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Chicago,  Parsons  was  owing  our  bank  $4,- 
000."  Some  considerable  correspondence 
was  had  between  the  plaintiff  and  defendant 
banks  in  reference  to  the  matter.  On  Sep- 
tember 2 let  the  plaintiff  wrote  the  defend- 
ant as  follows: 

Chicago,  Sept.  21,  1898. 
Citizens'  Savings  Bank,  Detroit,  Michigan. 

Gentlemen : 

We  have  your  favor  of  the  19th  inst.  In 
sending  the  item  to  you  as  we  did,  we  sup- 
pose that  it  was  intenided  to  have  the  advant- 
age of  your  knowledge  of  Parsons.  We  were 
aware  that  his  was  the  only  bank  at  Burr 
Oak,  but  we  thought  you  would  know  enough 
about  him  not  to  send  to  him  an  item  on  him- 
self for  $1,650,  unless  you  had  and  were  war- 
ranted in  having  considerable  confidence  in 
him.  You  said  nothing  on  this  point.  Kind- 
Iv  let  us  know  how  you  regarded  Parsons. 
Our  correspondent  in  Los  Angeles  is  inquir- 
ing sharply  of  us  to  see  if  there  is  not  some 
responsibility  "somewhere"  for  this  loss. 
Yours,  truly, 
R.  J,  Street,  Cas.  O.  P. 

The  defendant  replied  to  this  letter  as  fol- 
lows: 

Detroit,  Sept.  23d,  '98. 
R.  J.  Street^  Cashier,  Chicago,  111. 

Dear  Sir: 

In  answer  to  yours  of  the  21st  inst.,  re- 
garding the  certificate  sent  to  D.  F.  Parsons, 
of  Burr  Oak,  who  recently  failed.  I  would 
say  that  we  have  had  entire  confidence  in 
Mr.  Parson^s  integrity  and  ability  to  pay. 
We  had  heard  nothing  detrimental  to  his 
financial  standing.  His  rating  is  from  $30, 
000  to  $36,000  in  Dun's,  and  we  were  at  the 
time  carrying  $4,000  of  loans  to  him,  which 
was  less  than  the  original  amount  loaned 
him,  and  he  has  always  been  business-like  in 
his  dealings  with  us.  If  he  had  wanted  to 
borrow  money,  we  should  have  loaned  it  to 
him,  and  we  had  no  intimation  whatever  that 
there  was  anything  wrong  there.  I  have  re- 
quested the  assignee  to  return  the  certifi- 
cate, unless  he  would  remit  for  same. 
Yours,  respectfully. 
Prank  F.  Tillotson,  Cashier. 

The  certificate  was  not  protested,  and  the 
plaintiff  bank  was  not  notified  of  its  nonpay- 
ment until  September  I6th.  The  declaration 
by  which  the  suit  was  commeneed  counts  up- 
on the  negligence  of  the  defendant  bank  in 
sending  the  certificate  to  Parsons  for  collec- 
tion, and  also  upon  the  negligence  of  defend- 
ant in  not  notifying  plaintiff  of  its  noncol- 
lection  until  September  16th  also,  for  not 
protesting  the  certificate  for  nonpayment. 
The  common  counts  in  assumpsit  are  added. 
The  court  directed  the  jury  to  return  a  ver- 
dict in  favor  of  the  plaintiff  for  the  amount 
of  the  certificate  and  interest.  Counsel 
asked  the  court  to  direct  the  verdict  in  fa- 
vor of  defendant.  This  was  refused,  and  the 
refusal  constitutes  the  principal  assignment 
of  error. 

The  main  ouestion  in  the  case,  and  in  fact 
about  the  only  question,  is  whether  the  de- 
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fendant  was  justified  in  sendiz^  the  certifi- 
cate directly  to  Parsons  for  collectioii.  It 
is  conceded  by  counsel  for  defendant  that,  in 
the  absence  of  instructions  to  do  so,  it  is 
negligence  to  send  the  collecUon  directly  to 
the  drawer;  and  such  negligence  makes  the 
sender  liable  for  any  loss  resulting.  We 
think  this  rul e  is  sustained  by  the  authorities : 
Merchants'  Nat.  Bank  v.  Ooodman,  109  Pil 
428,  68  Am.  Rep.  728,  2  Atl.  687;  Droten' 
Nat,  Bank  v.  Anglo-American  Pkg.  de  Pro- 
vision Co.  117  111.  100^  67  Am.  Rep.  855,  7 
N.  E.  601 ;  Oerman  Nat.  Bank  v.  Bums,  12 
Colo.  539,  21  Pac.  714;  First  Nat.  Bank  t. 
Fourth  Nat.  Bank,  16  U.  S.  App.  1,  56  Fed. 
Rep.  905,  6  C.  C.  A.  183.  But  it  is  contended 
that  the  instructions  from  plaintiff  to  de 
fendant  were  to  send  the  certificate  of  de 
posit  directly  to  Parsons  for  collection ;  that 
this  is  to  l>e  gathered  from  the  terms  of  the 
letter;  that  the  direction  "collect  at  your 
best  rate  of  exchange"  implies  this  from  the 
fact  that  there  was  no  other  bank  at  Burr 
Oak.  We  think  in  this  defendant's  counsel 
is  correct.  Any  other  mode  of  colleetion 
would  not  have  been  in  compliance  with  in- 
structions. The  defendant  could  not  send 
the  certificate  through  the  express  com* 
pany,  as  it  could  not  he  collected  at  the  best 
rate  of  exchange  in  that  way.  The  further 
direction,  "Kindly  take  this  ticket  off  before 
forwarding  to  Burr  Oak,"  is  consistent  only 
with  the  idea  that  the  collection  was  to  he 
sent  directly  to  the  Parsons  bank.  The 
plaintiff,  in  its  letter  forwarding  the  certifi- 
cate, calls  attention  to  the  fact  that  the  de 
fendant  has  a  correspondent  at  Burr  Oak, 
and  then  says:  "Please  collect  at  best  rate 
of  exchange."  Under  these  circumstances 
we  think  the  defendant  was  justified  in  so 
sending  the  collection,  especially  as  Parsons 
had  a  rating  with  R.  G.  Dun  &  Co.  of  from 
$30,000  to  $35,000,  and  the  defendant's  otfi- 
cers  had  entire  confidence  in  him.  But  aside 
from  this«  it  is  quite  evident  from  the  corre 
spondence  following  that  the  plaintiff  con- 
strued its  own  letter  to  mean  that  defend- 
ant was  instructed  to  send  the  collection  di- 
rect to  Parsons.  In  the  letter  of  plaintiff  of 
September  16th  the  inquiry  is  made:  "State 
whether  the  item  was  sent  direct  to  Parson? 
or  through  some  other  agency  at  Burr  Oak." 
On  the  19th  the  defendant  wrote  plaintif 
that  it  had  been  sent  direct  to  Parsons,  and 
on  the  21st  the  letter  is  written  by  plaintiff 
heretofore  quotod.  In  that  letter  it  vras 
said:  "In  sending  the  item  to  you  as  ve 
did,  we  suppose  that  it  was  intended  to  hare 
the  advantage  of  yt  ir  knowledge  of  Parsons. 
We  were  aware  that  this  was  the  only  bank 
at  Burr  Oak,  but  we  thought  that  you  would 
know  enough  about  him  not  to  send  to  him 
an  item  on  himso^f  unless  you  had  and  were 
warranted  i::  having  considerable  confidence 
in  him."  In  other  words,  it  is  apparent  that 
the  very  purpose  of  the  item's  being  sent  to 
defendant  was  because  it  had  knowledge  of 
Parson's  responsibility,  and  that  it  could  be 
collected  by  defendant  at  better  rates  than 
plaintiff  could  collect  it  for  from  Chicago. 
As  Parsons  had  the  onl^  bank  at  Burr  Oak. 
it  must  have  been  anticipated  by  plaintiff 
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that  defendant  would,  if  it  believed  Parsons 
responsible,  send  the  collection  directly  to 
him,  and  thus  obtain  the  best  rates  of  ex- 
change. No  question  is  made  but  that  the 
defendant  acted  in  the  utmost  good  faith  in 
believing  that  Parsons  was  perfectly  respon- 
sible. The  collection  was  sent  Parsons  on 
the  0th.  The  10th,  being  Saturday,  was  a 
half  holiday.  On  Monday,  the  12th,  the  de- 
fendant,  not  having   heard   from   Parsons, 


mAde  inquiry  about  the  coUectioD,  and 
Isriirned  that  he  had  failed.  The  plaintiff 
was  notified  immediately.  We  think  the  de- 
fendant was  not  negligent  in  any  particular; 
and  the  court  below  should  have  directed  the 
verdict  in  favor  of  defendant. 

The  judgment  must  he  teveraedf  and  a  new 
trial  ordered. 

The  other  Justices  concur. 


PENNSYLVANIA  SUPREME  COURT. 


Re  Estate  of  John  Joseph  CLARK. 

APPEAL  OF   William   J.   MoAULIFFE. 
(195  Pa.  620.) 

1.  A  conatitvtfo»«l  proTiston  aarainst 
ffrAntlugr  to  any  corporation  any  spe- 
cial or  ezclnslve  privilege  is  not  Infringed  by 
an  act  allowing  trustees,  etc.,  to  charge  the 
estate  a  reasonable  sum  which  they  may  have 
paid  **to  a  company*'  authorised  by  law  to  do 
so.  for  becoming  surety  on  their  bonds. 

S.  A  atatnte  permtttlnar  trniitees  to 
charge  asafnst  the  estates  in  tbeir 
hands  such  sums  as  they  have  paid  to  any 
company  for  becoming  surety  on  their  bonds 
glTes  no  lien  in  fsTor  of  the  company,  In  the 
absence  ot  express  proTisIon  to  that  effect. 

(April  SO,  1900.) 

A  PPEAL  hy  the  guardian  of  a  minor  from 
A.  a  judgment  of  the  Superior  Court  af- 
firming a  decree  of  the  Orphans'  C!ourt  for 
Philadelphia  County  refusing  to  allow  an 
item  in  his  account  for  the  amount  which  he 
had  paid  to  a  guaranty  company  for  hecom- 
ing  surety  on  his  hond.  Reversed. 
The  facts  are  stated  in  the  opinion. 


Messrs,  Joseph  Edward  Murray,  Iiim- 
eoln  Ii.  Eyre,  and  John  G.  Johitsoii,  for 

appellant : 

A  statute  must  be  presumed  to  be  valid 
and  constitutional. 

Craig  v.  First  Preshy.  Church,  88  Pa.  42, 
32  Am.  Rep.  417. 

If  there  is  room  in  any  given  case  for  the 
exercise  of  a  wise  discretion  by  the  legisla- 
tive assembly,  good  faith,  good  reasons,  and 
good  motives  should  be  imputed  to  that  body. 

State  ex  rel.  Henderson  v.  Boone  County 
Ct,  50  Mo.  317. 

It  has  never  been  pretended  that  the  legis- 
lature has  not  the  right  to  classify  in  proper 
cases,  and  when  such  classification  is  wiUiin 
the  legislative  power  it  matters  not  how 
arbitrary  the  legislative  enactment  may  ap- 
pear  to  those  who  may  feel  dissatisfied  with 
or  injured  by  it. 

Wheeler  v.  Philadelphia,  77  Pa.  338;  KiU 
gore  v.  Magee,  86  Pa.  401. 

While  in  contracts  like  this,  the  more 
natural  attitude  of  a  "surety"  is  assumed  by 
the  form,  it  is,  in  effect,  one  of  insurance; 
and  whatever  indefiniteness  of  language  or 
ambiguity  of  expression  there  maybe,  shall 
be  resolved  most  favorably  to  the  assured. 

Guarantee  Co.  of  N.  A.  ▼.  Mechanics*  8av. 


Xotjc. — Legal  powers  and  privileges  of  surety 
and  trust  companies. 

I.  In  general, 
II.  Special  act  creating. 

III.  Granting  special  or  ecfolusive  privileges 

to. 

IV.  Power  to  act  as  guardian,  etc,,  witJicut 

bond. 
V.  Power  to  act  as  surety, 

a.  In  general. 

b.  On  appeal  bond. 

VI.  Right  to  counter  security. 
VII.  Right  to  relief  from  suretyship. 
VIII.  Right  to  tax  amount  paid  to,  as  costs. 
IX.  Right  of  personal  representative,  etc.,  to 

credit  for  amount  paid  to. 
X.  Foreign  companies. 

a.  Power  to  act  as  surety. 

b.  Power  to  act  as  trustee,  etc 

This  note  does  not  Include  matters  relating 
particular!/  to  banking  or  insurance,  or  to  the 
taxation  of  such  companlea 

I.  In  general, 

A  traat  company  is  presumed  to  have  cor- 
porate capacity  to  act  as  committee  of  a  luna- 
tic. In  the  absence  of  specific  restrictions  in  its 
charter,  by  virtne  of  its  general  powers,  under 
48  L.  R.  A. 


Pa.  act  May  9.  1889,  P.  L.  159.  to  "execute 
trusts  of  every  description."  Equitable  Trust 
Co.  V.  Garis,  190  Pa.  644,  42  Ati.  1022. 

And  when  authorised  by  Its  charter  to  exe- 
cute all  such  trusts  of  every  description  as  may 
be  committed  to  it  by  any  person  or  persons, 
or  as  may  be  transferred  to  it  by  a  surrogate 
or  any  court  of  record,  it  may  be  appointed  as 
a  committee  of  the  estate  of  an  habitual  drunk- 
ard.    G  laser  v.  Priest,  29  Mo.  A  pp.  1. 

And  It  may  act  as  trustee  under  a  mortgage, 
in  a  case  germane  to  the  purpose  of  its  Incor- 
poration, under  Ohio  Rev.  Stat.  H  2831a, 
2831b,  empowering  such  companies  to  receive 
and  hold  money  and  property  In  trust  on  such 
terms  or  conditions  as  may  be  agreed  upon,  and 
providing  that  any  such  comiwny  may  be  ap- 
pointed trustee  under  an  instrument  creating  a 
trust  for  the  care  and  management  of  property, 
under  the  same  circumstances,  in  the  same  man- 
ner, and  subject  to  the  same  control  by  the 
court  as  in  the  case  of  a  legally  qualified  per- 
son. Cincinnati  Hotel  Co.  v.  Central  Trust  ft 
8.  D.  Co.  26  Ohio  L.  J.  876. 

But  it  will  not  be  granted  letters  of  adminis- 
tration with  the  will  annexed,  although  guard- 
ian of  the  sole  residuary  legatee  and  only  next 
of  kin  of  the  decedent,  as  against  a  general 
legatee,  under  N.  Y.  Laws  1873,  chap.  781,  pro- 
viding for  the  appointment  of  such  a  company 
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Bank  d  T.  Co,  47  U.  S.  App.  91,  80  Fed.  Rep. 
766,  26  C.  C.  A.  146. 

As  the  surety  company  and  the  individual 
bondsmen  were  in  no  sense  members  of  the 
same  class^  within  the  constitutional  pur- 
view, the  undoubted  legislative  power  ex- 
isted to  confer  an  additional  right  upon  the 
one  without  necessarily  having  to  confer  it 
upon  the  other. 

Com.  V.  Vrooman,  164  Pa.  306,  26  L.  R.  A. 
250,  30  Atl.  217 ;  Stone  v.  Mississippi,  101  U. 
S.  814.  26  L.  ed,  1079. 

The  words  of  the  Constitution  furnish  the 
only  test  to  determine  the  validity  of  a  stat- 
ute, and  all  argmnents  based  on  general 
principles  outside  of  the  Constitution  must 
be  addressed  to  the  people,  and  not  to  the 
court. 

Sharpless  v.  Philadelphia,  21  Pa.  147,  69 
Am.  Dec.  759. 


The  American  legislatures  possess  the  ab- 
solute legislative  powers  of  the  British 
Parliament. 

Cooley,  Const.  Lim.  pp.  86-92. 

The  remedy  for  an  unfair  act  of  assemblj, 
if  the  majority  so  think,  is  in  an  appeal  to 
the  legislature  or  at  the  ballot  box  for  its  ^^ 
peal. 

Ervine*s  Appeal,  16  Pa.  266,  56  Am.  Dec 
499. 

The  constitutional  provision  prohibiting 
the  deprivation  of  property  is  not  infringed 
by  a  prooer  law  regulatine  a  business,  which 
may  render  property  used  to  carry  on  the 
business  less  valuable. 

Munn  V.  Illinois,  94  U.  S.  il3,  24  L.  ed. 
77. 

The  courts  cannot  impute  to  the  legisla- 
ture any  other  but  public  motives  for  their 
acts. 


on  Its  application  where  it  appears  that  there 
are  no  next  of  kin  willing  or  properly  qaall- 
fled.  as,  by  N.  Y.  Code  CIt.  Proc.  |  2643.  a  gen- 
eral legatee  Is  entitled  to  such  administration 
In  preference  to  such  a  company.  Re  Milhau,  28 
Misc.  360,  59  N.  Y.  Supp.  910. 

II.  Special  act  creating. 

The  provision  of  Cal.  act  March  12.  1885, 
authorizing  acceptance  of  any  corporation  in- 
corporated for  the  purpose  of  guarantying 
bonds  and  undertakings,  as  sole  and  sufficient 
security  on  any  bond  or  undertaking  with  one 
or  more  sureties  required  by  law,  does  not  vio- 
late the  provision  of  Cal.  Const,  art.  4,  |  25, 
Bobd.  3,  against  the  passage  of  local  or  special 
laws  regulating  the  practice  of  courts  of  Jus- 
tice, as  it  is  general  in  its  operation.  Cramer 
V.  Tittle.  72  Cal.  12,  12  Pac.  869. 

An  act  incorporating  a  surety  company  and 
authorizing  it  to  become  sole  surety  in  all  cases 
where,  by  law,  two  or  more  sureties  are  re- 
quired for  the  faithful  performance  of  any 
trust  or  office,  does  not  conflict  with  Md.  Const, 
art.  8,  I  38,  forbidding  the  passage  of  local  or 
special  laws  for  any  case  for  which  provision 
has  been  made  by  an  existing  general  law,  where 
there  is  no  general  law  providing  for  corporate 
security  on  a  trustee's  tKmd  for  the  faithful 
performance  ot  his  duties.  Gans  v.  Carter,  77 
Md.  1,  25  Atl.  063 ;  Herzberg  v.  Warfleld,  76 
Md.  446,  25  Atl.  664. 

A  special  act  incorporating  a  corporation  em- 
powered to  accept  and  execute  trusts  of  every 
description  intrusted  to  it  by  any  person  or 
corporation  or  by  the  order  of  any  court  of 
record,  and  to  act  as  executor,  administrator, 
guardian,  assignee,  or  receiver,  collect  the  in- 
comes of  estates,  and  take  custody  of  wills  and 
legal  documents,  and  providing  that  when  ap- 
pointed to  act  in  any  fiduciary  capacity  its 
capital  stock  and  property  as  paid  in  shall  be 
considered  as  the  security  required  by  law  for 
the  faithful  performance  of  its  duties,  and  that 
no  bond  or  other  security  shall  be  required  of 
it, — does  not  violate  the  provision  of  Md.  Const, 
art.  3,  i  48,  that  corporations  shall  not  be  cre- 
ated by  special  act  except  in  cases  where  no 
general  laws  exist  providing  for  the  creation  of 
corporations  of  the  same  general  character,  as 
no  general  law  conferring  such  rights  existed 
at  the  time  of  its  passage.  Reed  v.  Baltimore 
Trust  ft  Guarantee  Co.  72  Md.  531,  20  Atl.  194. 

III.  Oranting  special  or  ewolusive  privileges  to. 

The  cases  seem  to  be  practically  unanimous 
to  the  effect  that  an  act  authorizing  a  surety 
48  L.  R.  A. 


company  to  become  sole  surety  on  a  bond  or 
undertaking,  or  to  act  in  a  fiduciary  capacit? 
without  other  security  than  that  afforded  by  its 
capital  stock,  Is  not  invalid  as  granting  a  spe- 
cial or  exclusive  privilege. 

A  statute  authorising  such  companies  to  act 
as  assignee  for  creditors  without  bond  such  as 
is  required  of  natural  persona  but  requiring 
them  to  give  security  by  depositing  securities 
with  the  state  treasurer,  is  not  Invalid  as  an 
unjust  discrimination  in  favor  of  a  dasi. 
Roane  Iron  Co.  v.  Wisconsin  Trust  Co.  99  Wla. 
273.  74  N.  W.  818. 

The  provision  of  Minn.  Gen.  Laws  1883.  chap 
107,  I  9,  subd^  4,  authorising  them  to  act  ts 
guardians  of  the  estates  of  lunatics.  Is  not  un- 
constitutional as  in  derogation  of  the  common 
law,  or  Impolitic,  nor  because  it  does  not  requii^« 
the  corporation  to  take  an  oath  or  give  a  booi! 
as  in  the  case  of  natural  persons,  nor  on  the 
ground  that  It  grants  special  or  exclusive  priT- 
ileges,  immunities,  or  franchises  to  any  par- 
ticular corporation.  Minnesota  Loan  &  T.  Cr. 
V.  Beebe,  40  Minn.  7,  2  L.  R.  A.  418,  41  N.  W. 
232. 

A  provision  In  the  charter  of  a  corporation 
authorized  to  act  as  administrator,  that  its 
capital  stock  shall  be  considered  as  the  securltr 
required  by  law  for  the  faithful  performance  of 
its  duties,  and  that  no  other  security  Shall  be 
required  on  its  appointment  as  administrator 
except  when  required  by  the  court  or  the  par 
ties  in  interest,  is  not  unconstitntional  as  con- 
ferring an  exclusive  privilege  on  the  corpora- 
tion, or  discriminating  in  its  favor.  Coleman 
V.  Parrott,  11  Ky.  L.  Rep.  947,  13  S.  W.  525. 
«  The  principal  case  of  Re  Ci^ajik,  ReTersing  10 
Pa.  Super.  Ct.  423,  holds  that  Pa.  act  June  24. 
1895,  P.  L.  248,  authorizing  a  receiver,  assignee 
guardian,  committee,  trustee,  executor,  or  ad- 
ministrator to  include  as  part  of  his  lavfu'. 
expenses  in  executing  the  trust  such  reason- 
able sum  paid  to  a  surety  company  for  becoming 
his  surety  as  may  be  allowed  by  the  court.  Is 
not  invalid  as  granting  a  special  or  excIosiTe 
privilege  or  immunity,  on  the  ground  that  do 
provision  Is  made  for  allowing  amounts  so  paid 
to  Individual  sureties,  as  there  Is  a  safllclent 
distinction  between  the  two  kinds  of  sureties  t? 
authorize  the  discrimination. 

The  provision  of  La.  act  41  of  1804.  that 
any  corporation  duly  incorporated  ander  the 
laws  of  Louisiana  or  any  other  state  for  trans- 
acting the  business  of  guarantying  the  fideliiy 
of  persons,  and  the  performance  of  contracts 
bonds,  or  undertakings,  may  become  surety  on 
bonds,  etc.,  is  not  unconstitutional  as  granting 
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Bunhury  d  E.  R.  Oo.  ▼.  Oooper,  33  Pti.  278. 

The  act  of  1895  is  not  in  riolation  of  the 
Federal  Constitution. 

Missouri  P,  R,  Co.  T.  Humes,  115  U.  S. 
512,  29  L.  ed.  463,  6  Sup.  Ct  Rep.  110;  Bour- 
hier  V.  CotMioWy,  113  U.  S.  27,  28  L.  ed.  923, 
5  Sup.  Ct.  Rep.  357;  So<}n  Hing  v.  Crowley, 
113  U.  8.  703,  28  L.  ed.  1145,  5  Sup.  Ct.  Rep. 
730;  Minneapolis  d  St,  L.  R,  Co.  ▼.  Beok- 
with,  129  U.  S.  26,  32  L.  ed.  585,  9  Sup.  Ct 
Rep.  207 ;  Re  Lookwood,  154  b.  S.  116,  38  L. 
ed.  929,  14  Sup.  Ct.  Rep.  1082;  Qiozza  v. 
Tieman,  148  TL  S.  657,  37  L.  ed.  599,  13  Sup. 
Ct.  Rep.  721;  Pittsburgh,  C.  C.  d  8t.  L.  R. 
Co.  V.  Backus,  154  U.  S.  421,  38  L.  ed.  1031, 
14  Sup.  Ct.  Rep.  1114;  Paoifio  E»p.  Co.  ▼. 
Setbert,  142  U.  S.  339,  35  L.  ed.  1035,  12  Sup. 
Ct.  Rep.  250. 

A  discrimination  in  the  imposing  of  cer- 
tain conditions  upon  foreign  corporations  of 


other  states,  as  predicated  upon  their  admis- 
sion into  the  state,  is  not  unconstitutional. 

Norfolk  d  W.  R.  Co.  v.  Pennsylvania,  136 
U.  8.  114,  34  L.  ed.  394,  10  Sup.  Ct  Rep.  958. 

The  police  laws  have  been  declared  by  the 
courts  constitutional. 

Specht  y.  Com.  8  Pa.  312,  49  Am.  Dec  518; 
Waldo  V.  Com.  9  W.  N.  C.  200;  Board  of 
Health  v.  Loyd,  1  Phila.  20;  Respuhlica  v. 
Duquet,  2  Yeates,  493 ;  Byers  v.  Com.  42  Pa. 
89;  WHght  v.  Com.  77  Pa.  470;  Com.  v. 
Schoenhutt,  3  Phila.  20;  Com.  v.  Wilson,  9 
W.  N.  C.  291;  Dahhsr.  State,  39  Ark.  353, 
43  Am.  Rep.  275. 

In  Hamacker  v.  Commeroial  Bank,  95  Wis. 
359,  70  N.  W.  295,  the  court  said:  "We 
think  the  court  was  right  in  allowing  the 
charge  for  obtaining  the  signature  of  the 
American  Surety  Company  as  surety  on  the 
bond." 


the  prlyllege  of  becoming  surety  to  certain 
kinds  of  oorporatlons  to  the  exclaslon  of  all 
others.  Standard  Cotton  Seed  Oil  Co.  t.  Math- 
eM>n.  48  La.  Ann.  1321,  20  So.  713. 

Saeb  act  does  not  grant  an  exclnslTS  prir- 
tlege,  as  it  appiles  to  all  of  a  certain  class  with- 
out any  exception.  Holmes  t.  Tennessee  Coal, 
I.  ft  R.  Co.  40  La.  Ann.  1466,  22  So.  403. 

An  act  authorizing  a  surety  company  incor- 
porated thereby  to  become  sole  surety  in  all 
cases  where  by  law  two  or  more  sureties  are 
required  for  the  faithful  performance  of  any 
office  or  trust  is  not  unconstitutional  as  con- 
ferring upon  it  a  privilege  or  right  not  enjoyed 
by  natural  persons,  as  the  legislature  has  power 
to  confer  priTlleges  and  franchises  upon  a  cor- 
poration not  enjoyed  by  indiyidual  persons. 
Gans  y.  Carter,  77  Md.  1,  25  Atl.  663  ;  Hers- 
berg  T.  Warfleld,  76  Md.  446.  26  Atl.  664. 

lY.   Power   to  act  m   guardian,   eto.,  ioithout 
bond. 

For  special  act  giying  such  power,  see  aupra, 
II. 

For  act  giTtng  such  power,  as  a  special  or 
exclnaive  privilege,  see  supra.  III. 

For  foreign  companies,  see  infra,  X.  b. 

The  legislature  has  power  to  provide  that  a 
trust  company  created  by  it  shall  be  author- 
ized to  qualify  and  act  as  statutory  guardian 
of  infants,  upon  the  security  of  its  capital  stock 
for  the  faithful  discharge  of  its  duties.  John- 
son T.  Johnson,  88  Ky.  276,  11  S.  W.  6. 

A  provision  in  the  charter  of  such  a  company, 
that  its  capital  shall  be  considered  as  the  only 
security  required  by  law  for  the  faithful  perform- 
ance of  its  duties,  and  that  no  other  security 
shall  be  required  on  its  appointment  to  any 
office  or  duty  except  when  required  by  the  courts 
or  by  the  parties  in  interest,*  Is  not  necessarily 
in  conflict  with  Ky.  Qen.  Stat.  chap.  109,  {  1, 
providing  that  it  shall  not  be  lawful  for  an  as- 
signee for  creditors  to  proceed  to  execute  the 
trust  until  he  shall  appear  in  court  and  take 
an  oath  to  execute  the  duties  confided  to  him, 
and  shall  likewise  execute  a  covenant  with  suf- 
flcient  security,  to  be  approved  by  the  court,  to 
the  effect  that  be  will  faithfully  discharge  all 
the  duties  of  assignee  imposed  upon  him,  as 
the  court  may  in  its  discretion  require  the  com- 
pany at  the  time  the  bond  is  executed  to  give 
personal  security,  or  may  dispense  with  it. 
Baiik  of  Commerce  v.  Payne,  86  Ky.  446,  8  S. 
W.  858. 

And  such  a  provision  is  valid,  as  the  legisla- 
ture has  power  to  determine  that  the  capital 
stock  of  such  a  company  is  safer  than  individual 
48  L.  R.  A. 


security.    Phelan  ▼.  Louisville  Safety  Vault  4 
T.  Co.  88  Ky.  24,  10  S.  W.  10. 

v.     Power  to  act  as  surety, 

a.  In  general. 

For  special  act  giving  such  power,  see  supra. 

For  act  granting  such  power,  as  a  special  or 
exclusive  privilege,  see  supra.  III. 
For  foreign  companies,  see  infra,  X.  a. 

A  surety  company  may  become  a  surety  on  a 
recognizance,  as  well  as  on  other  bonds,  under 
Conn,  Pub.  Acts  1886,  p.  468,  providing  that 
any  company  authorized  to  transact  business 
as  surety  on  obligations  may  be  accepted  as 
surety  upon  the  "bond"  of  any  person  or  cor- 
poration required  by  law  to  execute  a  bond. 
Lovejoy  v.  Isbell,  70  Conn.  657,  40  Atl.  631. 

An  undertaking  executed  by  a  surety  com- 
pany is  equivalent  to  one  executed  by  two  sure- 
ties, under  N.  Y.  Code  Civ.  Proc.  {  811,  as 
amended  in  1895.  Tobey  v.  McDermott  (Sur- 
rogate's Court  1806)  1  N.  Y.  Law  Rec.  51. 

A  surety  company  whose  charter  empowers  It 
to  become  "sole  surety'*  In  all  cases  where  two 
or  more  sureties  are  required,  and  nuiking  it 
lawful  for  any  court,  clerk,  or  other  ofllcer  to 
approve  such  company  as  sole  surety  in  ail 
such  cases,  may  be  approved  as  sol^  surety  on 
the  bond  of  a  trustee  for  the  benefit  of  credi- 
tors, although  Md.  Code,  art.  16,  |  205,  requires 
in  such  case  a  bond  with  "sureties"  to  be  ap- 
proved by  the  clerk.  Miller  v.  Matthews,  87 
Md.  464.  40  Atl.  176. 

A  surety  company  may  become  sole  surety  on 
the  bond  of  a  railroad  company  as  security  for 
land  which  it  proposes  to  take  imder  the  power 
of  eminent  domain,  under  Pa.  act  May  9,  1889, 
I  12,  authorizing  such  a  company  to  "become 
security*'  for  land  damages.  Re  Philadelphia 
ft  R.  Terminal  R.  Co.  28  W.  N.  C.  117. 

The  receipt  of  a  bond  by  a  saloon  keeper 
with  a  surety  company  as  sole  surety  is  not 
compulsory,  under  Mich.  Pub.  Acts  1895,  act 
No.  266,  providing  that  a  bond  or  undertaking 
executed  by  a  surety  company  qualified  to  act 
as  surety  shall  be  in  ail  respects  a  full  and 
complete  compliance  with  every  requirement  of 
every  law  requiring  such  a  bond  to  be  executed 
by  one  or  more  sureties,  and  {  2,  providing 
that  where  more  than  one  surety  is  required  it 
shall  be  lawful  for  the  court  or  person  author- 
ized or  required  to  accept  such  bond  to  accept 
a  bond  with  one  surety  only,  if  it  is  a  surety 
company,  although  f  4  provides  that  the  Insur- 
ance commissioner  shall,  on  proof  that  such  a 
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Holmes  r,  Tennessee  Coal,  J.  d  B,  Co,  49 
La.  Ann.  1465^  22  So.  403. 

Messrs.  Tboinas  Jmatem  Measlier  and 
George  Henderaoiit  for  appellee: 

Before  this  statute  a  surety,  whether  in- 
dividual or  company,  of  any  of  the  fiduciaries 
mentioned  therein,  could  not  obtain  com- 
pensation from  the  fiducial  estate;  the  re- 
muneration must  be  from  the  fiduciary  per- 
sonally. 

Eby*s  Estate,  164  Pa.  249,  30  AtL  124; 
Wilson's  Estate,  18  W.  N.  C.  483. 

This  act  is  a  forbidden  special  act  under 
the  Constitution  of  this  commonwealth. 

An  arbitrary  classification  renders  an  act 
special,  while  a  reasonable  one — that  is,  one 
l^ed  on  characteristic  peculiarities  neces- 
sitating the  legislation  in  question — is  es- 
sential to  a  general  act. 

Wheeler    v.   Philadelphia,     77    Pa.    338; 


Clark  T.  JanesviUe,  10  Wis.  136;  Kilgore  v. 
Magee,  85  Pa.  401 ;  Re  Vew  York  Elet.  R. 
Co.  70  N.  Y.  327 ;  State  ew  rel.  Lionberger  v. 
Tolle,  71  Mo.  645;  Topeka  t.  Qilleit,  32  Kan. 
431,  4  Pac.  800;  Consumers'  Oas  Trust  Co, 
V.  Earless,  131  Ind.  446,  15  L.  R.  A.  505,  29 
N.  E.  1062;  Com.  eaa  rel.  McKirdy  v.  Macfer- 
ron,  152  Pa.  244,  19  L.  R.  A.  568,  25  Atl.  556; 
Lehigh  Valley  Coal  Co.'s  Appeal,  164  Pa. 
44,  30  AU.  210. 

Classification  which  is  grounded  on  bo 
necessity,  and  has  for  its  sole  object  an 
evasion  of  the  Constitution,  will  not  be  en- 
couraged. 

Sooioden's  Appeal,  96  Pa.  422;  Davis  ▼. 
Clark,  106  Pa.  377;  Ayars*  Appeal,  122  Pa. 
266,  2  L.  R.  A.  577,  16  AU.  356;  Re  Wyoming 
Street,  137  Pa.  494,  21  Atl.  74;  Seaholt  t. 
yorthumherland  County  Comrs,  187  Pa. 
318,  41  Atl.  22;  Com.  ex  rel  Fertig  v.  Pat- 


company  possesses  the  necessary  quallflcations, 
issue  to  It  a  certificate  that  It  is  authorised 
to  become  and  be  accepted  as  sole  surety  on 
all  bonds  and  nndertaklngs  required  by  law, 
which  certificate  is  made  conclusive  proof  of 
its  solvency  and  credit  for  all  purposes,  and 
of  its  right  to  be  accepted  as  such  sole  surety. 
Schmitt  T.  Clinton,  111  Mich.  99,  69  N.  W.  153. 

b.  On  appeal  bond. 

For  foreign  companies,  see  infra,  X.  a. 

A  guaranty  of  an  appeal  undertaking  by  a 
surety  company  is  sufficient  and  legal,  and  Is 
of  binding  force.  White  v.  Bintonl,  19  Jones 
&  S.  612. 

A  surety  company  may  be  accepted  as  sole 
surety  on  an  appeal  undertaking,  under  N.  Y. 
Laws  1881.  chap.  486,  authorising  any  judge 
or  other  officer  having  authority  or  required 
to  approve  the  sufficiency  of  any  bond  or  under- 
taking to  approve  of  a  bond  or  undertaking 
whenever  its  conditions  are  guaranteed  by  a 
company  duly  organised  or  authorised  to 
guarantee  the  fidelity  of  persons  holding  posi- 
tions of  trust,  and  vesting  such  corporations 
with  full  power  to  guarantee  such  bonds  and 
undertakings,  although  two  sureties  had  pre- 
viously been  required  on  such  an  undertaking. 
Hurd  V.  Hannibal  &  St.  J.  R.  Co.  83  Hun,  109. 

But  Nichols  V.  MacLean,  98  N.  Y.  458,  holds 
an  undertliklng  so  signed  insufficient,  as  an  un- 
dertaking on  appeal  is  not  one  requiring  the 
approval  of  any  Judge  or  officer. 

And  Travis  v.  Travis,  48  Hun,  843,  1  N.  Y. 
Supp.  367,  without  reference  to  either  of  the 
preceding  cases,  holds  that  such  an  undertaking 
Is  insufficient  unless  approved  by  the  judge,  un- 
der N.  Y.  Laws  1886,  chap.  416,  authorising 
such  companies  to  undertake  for  the  two  sure- 
ties when  two  are  required,  "provided  the  same 
is  approved"  by  the  judge  of  the  court  in  which 
the  undertaking  Is  given. 

The  provision  of  Minn.  Gen.  Laws  1883,  chap. 
107,  as  amended  by  Gen.  Laws  1886,  chap.  3, 
f  7,  making  it  lawful  for  any  annuity,  safe- 
deposit,  and  trust  company  to  become  the  sole 
surety  on  any  bond  In  any  action  or  special 
proceeding  where  a  bond  is  necessary,  without 
any  other  bondsman  or  surety  and  without  jus- 
tification or  qualification,  does  not  make  it  com- 
pulsory on  the  court  to  approve  and  accept  an 
appeal  bond  with  such  a  company  as  surety, 
or  deprive  the  court  of  the  power  to  require 
the  company  to  justify  if  its  sufficiency  as 
surety  is  excepted  to.  State  ew  rel.  Mutual  In- 
vest Co.  V.  Hennepin  County  Dist.  Ct  68  Minn. 
861,  59  N.  W.  1066. 
48  L.  R.  A. 


The  court  is  not  required  to  accept  a  soretT 
company  as  sole  and  suffidoit  security  on  as 
undertaking  to  stay  pending  appeal  a  mooey 
judgment  for  more  than,  $1,000,000,  whldu 
under  Cal.  Code  Civ.  Proc  J  942,  most  for 
such  purpose  be  twice  the  amount  ot  the  judg- 
ment appealed  from,  under  H  1056,  10o7, 
which  provide  that  any  corporation  with  a 
paid-up  capital  of  not  less  than  $100,000.  In- 
corporated for  the  purpose  of  becoming  a  surety 
on  bonds  or  undertakings  required  or  author- 
ised by  law,  "may  become  and  shall  be  accepted 
as  surety,  or  as  sole  snd  sufficient  saretT." 
upon  such  undertaking  or  bond ;  and  that  in  all 
cases  except  that  of  such  a  corporation  the  of- 
ficer taking  the  undertaking  or  bond  must  re- 
quire the  sureties  to  accompany  It  with  an  af- 
fidavit that  they  are  residents  or  honsehoiden 
and  are  each  worth  the  amount  specllSed  in  tbe 
undertaking  or  bond,  and,  where  there  are  sev- 
eral  sureties,  that  they  are  severally  worth 
amounts  which  shall  be  equivalent  to  that  of 
two  sufficient  sureties;  that  any  sadi  corpora- 
tion may  become  one  of  such  sureties ;  and  tba: 
no  such  corporation  shall  be  accepted 
as  a,  surety  whenever  its  liabilities  ahall  exceed 
its  assets.  The  provision  of  |  948,  anthorlsinr 
an  exception  to  the  sufficiency  of  the  surety,  is 
which  case  the  surety  must  justify  on  noti<^. 
and,  if  required.  Show  surplus  assets  equal  to 
the  amount  of  Its  undertaking,  is  as  applicable 
to  surety  companies  as  to  individoal  sureties. 
Fox  V.  Hale  ft  N.  Silver  Min.  Co.  97  Cal.  3:^. 
82  Pac.  440. 

A  conx>ration  Is  not  prohibited  from  becom- 
ing surety  on  an  appeal  bond  by  the  prorisioo 
of  the  Louisiana  Code  that  a  judicial  sur^tj 
must  be  a  "person  able  to  contract,**  as  La. 
Rev.  Civ.  Code.  art.  433,  declares  that  corpora- 
tions legally  established  are  snbstltnted  for  per^ 
sons,  and  can  make  valid  contracts,  and  obli- 
gate others  and*  themselves  toward  others 
Standard  Cotton  Seed  Oil  Co.  v.  Matheaon.  4S 
La.  Ann.  1321.  20  So.  713. 

A  surety  company  need  not  possess  tbe  quali- 
fications required  of  sureties,  to  act  as  suretr 
on  an  appeal  undertaking,  under  N.  Y.  Laws 
1871,  chap.  48l{,  although  the  maimer  of  juat!- 
flcation  is  the  same,  and  it  is  the  dnty  of  tbe 
judge  in  each  case  to  exercise  his  discretion  In 
determining  whether  the  actual  state  of  the 
company's  business  justifies  an.  approval  of  tbe 
undertaking.     Earle  v.  Barle,  17  Jones  *  S.  57. 

A  surety  company  will  not  be  accepted  as  se- 
curity on  a  writ  of  error  to  the  United  Statei 
Supreme  Court,  where  there  is  fair  sround  for 
questioning  whether  iK>wer  to  bind  itself  by 
such  a  contract  is  conferred  by  the  acts  under 
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ion,  88  Pa.  258 ;  McCarthy  ▼.  Com,  e»  rel, 
Chriffiths,  110  Pa.  234,  2  Atl.  423;  Morrison 
▼.  Baehert,  112  Pa.  322,  6  AU.  739;  Soran- 
ion  v.  Silkman,  113  Pa.  191,  6  Atl.  146; 
Philadelphia  y.  Haddington  M.  B.  Church, 
115  Pa.  291,  8  Atl.  241 ;  Weinman  v.  Wilkina- 
burg  d  B,  L.  Pass.  R.  Co.  118  Pa.  192,  12  Atl. 
288;  Safe  Deposit  d  T,  Co,  v.  Fricke,  162  Pa. 
231,  25  Atl.  530;  Perkins  v.  Philadelphia, 
156  Pa.  539,  27  Atl.  356;  State  ex  rel.  Van 
Riper  w.  Parsons,  40  N.  J.  L.  1 ;  State,  Ander- 
son, Prosecutor,  ▼.  Trenton,  42  N.  J.  L.  486 ; 
State  ex  rel.  Rutgers  y.  Neto  Brunswiok,  42 
N.  J.  L.  51;  State  ex  rel.  Richards  T.  Ham- 
mer,  42  N.  J.  L.  435;  Hammer  v.  State 
ex  reL  Richards,  44  N.  J.  L.  667;  Bron- 
son  ▼.  Oherlin^  41  Ohio  St.  476,  52 
Am.  Rep.  90;  State  ex  rel.  Randolph  ▼. 
Wood,  49  N.  J.  L.  85,  7  Atl.  286;  State  ex 
rel.  Ohlinger  y,  Spaude,  37  Minn.  322,  34  N. 


W.  164;  State  ex  rel,  Patterson  v.  Donovan, 
20  Nev.  75«  15  Pac.  783;  Atlantic  City 
Watencorks  Co.  ▼.  Consumers'  Water  Co,  44 
N.  J.  Eq.  427,  15  Ail.  581 ;  State,  DohUns, 
Prosecutor,  v.  Northampton  Ttcp.  Com- 
mittee,  50  N.  J.  L.  496,  4  Atl.  584;  Lodi  y. 
State,  51  N.  J.  L.  402,  6  L.  R.  A.  56,  18  Atl. 
749;  Edmonds  r.  Herbrandson,  2  N.  D.  270, 
14  L.  R.  A.  725,  50  N.  W.  970;  Vermont 
Loan  d  T.  Co.  v.  Whithed,  2  N.  D.  82,  49  N. 
W.  318;  State  y.  Julow,  129  Mo.  163,  29  L. 
R.  A.  257,  31  8,  W.  781 ;  State  v.  Walsh,  136 
Mo.  400,  35  L.  R.  A.  231,  37  S.  W.  1112. 

The  determination  of  the  character  of  an 
act  as  general  or  restricted — i.  e.,  local  or 
special — is  for  the  judiciary. 

Ayars*  Appeal,  122  Pa.  266,  2  L.  R.  A.  577, 
16  Atl.  356;  State  ex  rel.  Peck  y.  Riordan, 
24  Wis.  484;  State  ex  rel.  Henderson  y. 
Boone  County  Ct.  50  Mo.  317;  State  ex  reL 


which  It  Is  Incorporated.  Black  y.  Black,  53 
Fed.  Rep.  985. 

The  conrt  may  In  Its  discretion  refuse  to 
accept  an  appeal  bond  on  which  a  corporation 
Authorised  to  guarantee  the  fulfilment  of  the 
conditions  of  appeal  undertakings  is  sole  sure- 
ty, where  it  does  not  possess  sufficient  Infor- 
mation as  to  the  actual  state  of  the  company's 
business  to  determine  as  to  Its  sufficiency,  under 
N.  T.  Laws  1881,  chap.  486,  proyldlng  for  the 
Justification  of  such  companies  as  is  required 
of  other  sureties,  and  that  a  company  shall  not 
be  accepted  wheneyer  Its  liabilities  exceed  its 
assets.     McQean  y.  MacKellisr,  67  How.  Pr.  273. 

In  Bosenwald  y.  Phoenix  Ins.  Co.  9  N.  T. 
Ciy.  Proc.  Bep.  444,  it  was  held  that  a  surety 
company  was  sufficient  surety  on  a  bond  to  stay 
execution  pending  appeal,  although  its  capital 
stock  was  only  $660,000,  and  Its  liability  on 
bonds  and  undertakings  giyen  in  actions 
amounted  to  $6,000,000,  and  Its  liability  on 
iMnds  for  the  fidelity  of  employees  amounted  to 
$12,000,000,  where  its  losses  on  fidelity  bonds 
did  not  exceed  one  eighth  of  the  premiums  re- 
ceiyed,  and  it  had  full  collateral  security  for 
all  the  former. 

But  in  Gregory  y.  New  York,  L.  B.  &  W.  R. 
Co.  9  N.  Y.  Ciy.  Proc.  Bep.  444,  note,  the  same 
surety  company  was  held  insufficient  on  sub- 
stantially the  same  showing,  the  court  writing 
no  opinion. 

VI.  Right  to  counter  security. 

A  proyislon  in  the  charter  of  a  surety  com- 
pany, that  it  shall  be  lawful  for  It  to  stipulate 
and  proyide  for  indemnity  from  the  parties  for 
whom  It  becomes  responsible,  and  to  enforce 
any  bond,  contract,  agreement,  pledge,  or  other 
■ecurity  made  or  giyen  for  that  purpose,  does 
not  deprlye  It,  when  It  becomes  the  surety  on 
an  administrator's  bond,  of  the  benefit  of  Md. 
Code,  art.  00,  |  1,  authorising  "any  security*' 
of  an  administrator,  who  shall  conceive  him- 
self In  danger  of  suffering  from  the  suretyship, 
to  apply  to  the  orphans*  court  granting  the  ad- 
ministration, which  may  require  the  adminis- 
trator to  give  counter  security.  March  y.  Fi- 
delity lb  D.  Go.  79  Md.  809,  29  Atl.  621. 

VII.    Right  to  relief  from  suretyship. 

A  snrety  company  which  for  a  yaluable  con- 
sideration has  become  a  surety  on  the  com- 
mittee oi  the  estate  of  an  incompetent  person 
will  not  be  relleyed  as  such  surety,  in  the  ab- 
sence of  any  mslfeasance  or  breach  of  contract 
€m  the  part  o<  the  committee,  as  the  provision 
48  I-  R.  A 


of  N.  Y.  Code  Ciy.  Proc.  |  812,  that  the  "surety 
or  sureties"  on  such  a  bond  may  be  discharged 
on  complying  with  its  proyisions,  refers  only  to 
sureties  who  have  become  such  without  con- 
sideration. Re  Thurber,  43  App.  Diy.  628,  60 
N.  Y.  Supp.  198. 

A  surety  company  which  agrees  for  com- 
pensation to  become  surety  on  a  government 
contract  for  a  term  of  years  is  liable  to  the 
contractor  for  the  damage  resulting  from  its  re- 
fusal to  carry  out  such  contract,  as  a  result  of 
which  the  contractor  is  required  to  obtain 
other  sureties  at  an  increased  expense.  Sam- 
uels y.  Fidelity  &  C.  Co.  49  Hun,  122,  1  N.  Y. 
Supp.  860. 

VIII.  Right  to  tax  amount  paid  to,  as  costs. 

An  amount  paid  by  plaintiff  In  replevin  to  a 
surety  company  for  furnishing  the  requisite 
statutory  undertaking  cannot  be  taxed  as  a 
disbursement,  as  no  such  provision  Is  .made  in 
the  case  of  amounts  paid  to  ordinary  sureties, 
and  nothing  In  the  New  York  statutes  Indicates 
an  intention  to  prefer  surety  companies  over 
private  persons  who  act  as  sureties.  Bick  y. 
Beese,  62  Hun,  126^  5  N.  Y.  Supp.  121. 

IX.  Right  of  personal  representative,  etc.,  to 

credit  for  amount  paid  to, 

Wilson's  Estate,  18  W.  N.  C.  483,  holds  that 
no  credit  can  be  allowed  nn  administrator  for 
an  amount  paid  by  him  to  a  surety  company 
for  its  becoming  surety  on  his  administration 
bond. 

Re  Miller,  2  Pa.  Dist.  B.  410.  holds  that  a 
nonresident  executor  cannot  recover  from  the 
estate  as  part  of  his  expenses  an  amount  paid 
by  him  to  a  surety  company  as  a  condition  of 
having  letters  granted  to  him.  The  court  in 
this  case  stated  that  it  was  optional  with  him 
to  give  security  or  renounce  the  trust,  and  the 
credit  was  therefore  properly  refused,  but  states 
that  it  sometimes  happens  that  an  executor  or 
administrator,  after  having  entered  upon  the 
performance  of  his  duties,  has  other  duties 
thrust  upon  him  which  he  could  not  anticipate 
axLd  for  the  performance  of  which  security  is 
required,  and  that  in  such  case  if  would  be 
proper  that  the  cost  of  the  security  should  1)e 
borne  by  the  estate. 

But  Eby's  Estate,  164  Pa.  240,  30  AU.  124, 
holds  that  an  administrator  cannot  recover 
from  the  estate  for  an  amount  paid  to  a  surety 
company  for  becoming  surety  on  his  bond  as 
administrator,  nor  for  an  amount  paid  to  such 
company  for  becoming  his  surety  as  trustee  to 
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Pell  T.  Vewark,  40  N.  J.  L.  72;  i2«  Buan 
Street,  132  Pa.  267,  7  L.  R.  A.  193,  19  Atl. 
219;  Perkins  V.  Philadelphia,  166  Pa.  639, 
27  Atl.  356. 

The  act  is  forbiddoi. 

The  fiduciaries  spAHfied  in  the  act  are  en- 
titled to  a  lien  on  their  fiducial  estates  for 
disbursements  properly  made  by  them  in  the 
administration  thereof.  There  is  palpably 
no  difference  in  this  respect  among  those 
mentioned  in  the  statute. 

BecktDith  v.  Carroll,  56  Ala.  12 ;  Heiae  v. 
Starr,  44  111.  App.  406;  Pennsylvania  Co. 
for  Ins.  on  lAves  d  O.  A.  v.  Walter,  30  U.  S. 
App.  188,  66  Fed.  Rep.  421,  13  C.  C.  A.  560; 
Ex  parte  James,  1  Deacon  ft  C.  Bankr.  270; 
WoodtDard*s  Appeal,  38  Pa.  322 ;  Johnston  y. 
Fletcher,  32  111.  App.  689 ;  Cecil  v.  Korhman, 
cited  in  1  Binn.  134;  Murray  v.  De  Rotten^ 
ham,  6  Johns.  Ch.  52;  Deitzler  v.  Mishler, 


37  Pa.  82;  King  t.  Cushman,  41  HI.  31,  89 
Am.  Dec.  366;  Hill,  Trustees,  567;  Lewin, 
Tr.  639;  Perry,  Tr.  §  970;  CohaugWs  Appeal, 
24  Pa.  143;  Demmy's  Appeal,  43  Pa.  155. 

As  the  cost  of  the  specified  fiduciary's  pro- 
curing a  company  surety  is  made  a  lawful 
expense  by  the  statute,  it  ipso  facto  becomes 
a  lien  on  the  fiducial  estate.  A  lien  is, 
therefore,  created  where  a  company  is  his 
surety,  which  does  not  exist  if  the  specified 
fiduciary  has  an  individual  as  such. 

The  act  violates  that  clause  of  the  Ist  sec- 
tion of  the  14th  Amendment  to  the  Federal 
Constitution  which  provides  that  no  state 
shall  "deny  to  any  person  within  its  juris- 
diction  the  equal  protection  of  the  laws." 

Santa  Clara  County  v.  Southern  P.  R.  Co, 
9  Sawy.  165,  18  Fed.  Rep.  385;  Barhier  v. 
Connelly,  113  U.  S.  27,  28  L.  ed.  923,  5  Sup. 
Ct.  Rep.  357;  Hayes  ▼.  Missouri,  120  U.  8, 


sell  real  estate  in  proceedings  in  partition,  as 
his  commissions  as  administrator  were  intended 
as  compensation  for  the  responsibility  involved 
in  the  acceptance  of  the  trust,  as  well  as  for 
services  rendered  In  the  administration  of  it, 
and  that  he  might  have  declined  to  execute  the 
order  of  sale,  thus  vesting  in  the  court  the 
duty  of  appointing  someone  else  to  make  it. 

And  Re  Pickering,  4  Pa.  Dist.  R.  263,  holds 
that  executors  were  not  entitled  to  credit  for 
an  amount  paid  to  a  surety  company  for  the 
necessary  security  In  order  to  receive  the  pro- 
ceeds of  real  estate  sold,  the  court  stating  that 
it  was  bound  by  the  decision  in  Re  Eby's  Es- 
tate, and  that  the  mle  laid  down  therein  was 
intended  to  apply  to  all  trustees,  whether  ex- 
ecutors, testamentary  trustees,  administrators, 
or  guardians,  whenever  it  became  necessary  to 
enter  security  for  the  application  of  the  pro- 
ceeds of  sale  of  real  estate. 

The  Pennsylvania  act  of  June  24,  1895,  P. 
L.  248,  providing  that  any  receiver,  assignee, 
guardian,  committee,  trustee,  executor,  or  ad- 
ministrator required  to  give  bond  may  include 
as  a  part  of  the  lawful  expense  of  executing 
his  trust  such  reasonable  sum  paid  a  company 
authorised  to  do  so,  for  becoming  his  surety  on 
such  bond,  as  may  be  allowed  by  the  court,  not 
exceeding  a  specified  amount,  was  evidently 
passed   to  avoid  the  effect  of  such  decisions. 

And  the  principal  case  of  Rb  Clabk,  in  which 
a  guardian  claimed  a  credit  for  an  amount 
paid  to  a  surety  company  as  premium  on  his 
surety  bond,  holds,  reversing  the  decision  In 
the  court  below.  10  Pa.  Super.  Ct.  428,  that 
such  act  does  not  violate  the  provision  of  Pa. 
Const,  art.  8,  ft  7,  prohibiting  the  legislature 
from  passing  any  local  or  special  law  granting 
to  any  corporation  any  special  or  exclusive 
privilege  or  immunity.  In  the  opinion  the 
court  points  out  the  distinction  between  an 
individual  surety  and  a  surety  company,  and 
holds  that  the  difference  between  the  two  au- 
thorizes the  discrimination  in  the  act  In  allow- 
ing credit  for  amounts  paid  to  such  companies, 
without  providing  for  a  corresponding  allow- 
ance for  amounts  paid  to  Individual    sureties. 

X.     Foreign  companies, 

m 

a.    Power  to  act  as  surety. 

The  justlflcation  of  a  foreign  surety  company 
as  surety  on  proposed  bonds  to  obtain  the  dis- 
charge of  a  Hen  will  be  deemed  sufficient,  as 
ttgalnst  an  objection  which  presents  no  facts  suf- 
ficient to  overcome  the  presumption  of  Its  solv- 
ency, where  it  appears  that  such  company  has 
48  L.  R.  A. 


been  duly  authorised  to  transact  the  bnsiness  of 
fidelity  and  guaranty  insurance  within  the  state, 
and  has  been  found  solvent  on  an  examination 
pursuant  to  N.  T.  Laws  1893,  chap.  720,  as 
amended  by  N.  Y.  Laws  1895,  chap.  178.  and 
has  subsequently  filed  a  sworn  statement  show- 
ing Its  continued  solvency.  Be  Keogh,  23 
Misc.  747,  60  N.  Y.  Supp.  998. 

A  foreign  trust  company  which  has  complied 
with  the  law  in  relation  to  doing  business  im 
the  state  may  become  the  surety  on  a  bond  in 
an  attachment  suit,  under  Mo.  Rev.  Stat.  1&S9. 
I  2839,  authorising  the  creation  of  oorporations 
which  shall  have  power  to  execate  as  principal 
or  surety  any  bond  or  bonds  required  to  be 
given  In  any  proceeding  In  law  or  equity  in  any 
court,  and  ft  2848a,  providing  that  any  com- 
pany doing  business  in  the  state  may  become 
sole  guarantor  or  surety  on  any  bond  required 
by  the  laws  of  the  state,  any  other  statute  to 
the  contrary  notwithstanding,  although  i  527. 
relating  specially  to  attachment  bonds,  provides 
that  there  shall  be  one  or  more  sureties,  "resi- 
dent householders"  of  the  county  in  which  salt 
is  to  be  brought.  Steppacher  v.  McClore,  75 
Mo.  App.  135. 

A  foreign  surety  company  duly  authorised  tt\ 
transact  business  in  the  state  as  surety  on  the 
obligations  of  persons  may  be  accepted  as  sure- 
ty on  the  bond  of  a  nonresident  plaintiff  In  a 
civil  action,  under  Conn.  Pub  Acts  1885,  p.  469. 
authorizing  corporations  of  other  states;  organ- 
ized for  the  purpose  of  transacting  business  as 
surety  on  obligations  of  persons  or  corporations, 
to  transact  such  business  in  Connecticut  under 
specified  conditions,  and  Conn.  Pub  Acts  1SS5. 
p.  469^  providing  that  any  company  authorised 
to  transact  business  as  surety  on  obligations  of 
persons  or  corporations  may  be  accepted  as 
surety  on  the  bond  of  any  person  or  corpora- 
tion required  by  law  to  execute  a  Ixknd,  "In  Ilea 
of  any  surety  or  sureties  as  now  required  b? 
law,"  it  being  the  intent  and  meaning  c^  sacb 
act  to  enable  corporations  created  for  the  pur- 
pose to  become  the  surety  on  bonds  required 
by  law,  although  Conn.  Qen.  Stat.  |  896.  re- 
quires that,  before  a  magistrate  can  issue  pro- 
cess in  a  civil  action  in  which  the  plaintiff  Is  s 
nonresident,  the  latter  shall  enter  Into  a  recog- 
nizance, with  *'some  substantial  Inhabitant  of 
this  state"  as  surety.  Lovejoy  T.  Isbell.  70 
Conn.  657,  40  Atl.  531. 

Less  V.  Ohio,  92  Tex.  651.  51  S.  W.  502. 
which  reverses  the  decision  of  the  court  of  civil 
appeals,  49  8.  W.  635,  holds  that  a  foreign  cor- 
poration may  become  a  surety  on  a  guardian's 
bond,  under  Tex.  Gen.  Lawa  25th  Legia  p.  244. 
chap.  166,  authorizing  specified  oorporatloiiB  to 
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^,  30  L.  ed.  678,  7  Sup.  Ct.  R^.  360;  Jfin- 
neapolU  d  St.  L.  R.  Co.  ▼.  Beckwiih,  129  U. 
S.  26,  32  L.  ed.  585,  9  Sup.  Ct.  Rep.  207; 
Missouri  y.  Lewis,  101  U.  S.  22,  «ud  nom. 
Boxoman  v.  Lewis,  25  L.  ed.  989 ;  fifoon  fl^tn^ 
V.  Crowley,  113  U.  S.  703,  28  L.  ed.  1145,  6 
Sup.  Ct.  Rep.  730;  Tinsley  v.  Anderson,  171 
U.  S.  101,  43  L.  ed.  91,  18  Sup.  Ct.  Rep.  805; 
Bo  Ah-Eow  V.  Nunan,  5  Sawy.  560,  Fed.  Caa. 
Xo.  6,546;  Magoun  v.  Illinois  Trust  d  8av. 
Bank,  170  U.  S.  283,  42  L.  ed.  1037,  18  Sup. 
Ct.  Rep.  594;  Gulf,  C.  d  8.  F.  R.  Co.  v.  Ellis, 
366,  42  L.  ed.  780,  18  Sup.  Ct.  Rep. 
255;  Duncan  v.  Missouri,  152  U.  S.  377,  38 
L.  ed.  485,  14  Sup.  Ct.  Rep.  570;  Eraser  ▼. 
McConway  d  T.  Co.  6  Pa.  Dist.  R.  655. 

This  act  is  not  a  police  law. 

Toledo,  W.  d  W.  R.  Co.  v.  Jacksonville,  67 
m.  37,  16  Am.  Rep.  611;  Re  Jacobs,  98  N. 
Y.  98,  50  Am.  Rep.  636;  Mugler  v.  Kansas, 
123  U.  S.  623,  31  L.  ed.  206,  »  Sup.  Ct.  Rep. 


273;  State  ▼.  Goodwill,  33  W.  Va.  179,  6  L. 
R.  A.  621,  10  S.  E.  285;  Sayre  v.  Phillips, 
148  Pa.  482,  16  L.  R.  A.  49,  24  Atl.  76; 
Frorer  v.  People  use  of  School  Fund,  141  111. 
171,  16  L.  R.  A.  492,  31  N.  E.  395;  Lawton 
V.  Steele,  152  U.  S.  133,  38  L.  ed.  385,  14  Sup. 
Ct.  Rep.  499;  Com.  v.  Zacharias,  181  Pa. 
126,  37  Atl.  185;  Uolden  v.  Hardy,  169  U.  S. 
366,  42  L.  ed.  780,  18  Sup.  Ct.  Rep. 
383;  Com.  V.  Snyder,  182  Pa.  633,  38  Atl. 
356;  Smyth  v.  Ames,  169  U.  S.  466,  42  L.  ed. 
819,  18  bup.  Ct.  Rep.  418;  Schollenherger  v. 
Pennsylvania,  171  U.  S.  1,  43  L.  ed.  49,  18 
Sup.  Ct.  Rep.  757;  Collins  v.  New  Hamp- 
shire, 171  U.  S.  30.  43  L.  ed.  60,  18  Sup.  Ct. 
Rep.  768;  Hawker  v.  New  York,  170  U.  8. 
189,  42  L.  ed.  1002,  18  Sup.  Ct.  Rep.  573. 

Mltohell,  J.,  delivered  the  opinion  of  the 
court: 

The  single  question  in  this  case  is  the  con- 


become  sureties  on  yarlous  classes  of  bonds,  in- 
clndJnir  that  of  ^ardians*  bonds,  and  making 
no  distinction  between  domestic  and  foreign 
corporations,  as  such  provision  is  not  in  con- 
flict with  Tex.  Gen.  Laws,  25th  Legls.  p.  52, 
authorising  any  bond  required  to  be  given  by  a 
guardian  to  be  subscribed  by  at  least  two  good 
and  sufficient  sureties,  with  the  proviso  that 
such  bond  may  be  made  by  corporations  organ- 
ised or  created  under  the  laws  of  Texas  for  the 
purpose  of  issuing  surety,  guaranty,  or  indem- 
nity bonds. 

The  provision  of  the  act  of  Congress  of  Aug- 
ust 13,  1894,  i  1,  that  any  bond  or  undertaking 
required  to  be  given  with  one  or  more  sureties 
shall  be  sufficient  when  executed  solely  by  a 
corporation  incori>o rated  under  the  laws  of  the 
United  States  or  of  any  state,  having  power  to 
guarantee  the  fidelity  of  persons  holding  posi- 
tions of  public  or  private  trust,  and  to  execute 
and  guarantee  bonds  and  undertakings  In  Ju- 
dicial proceedings,  applies  to  all  parts  of  the 
United  Sta\es,  including  Indian  territory,  and 
to  all  Its  courts,  so  far  as  their  Judicial  pro- 
ceedings are  concerned,  and  to  that  extent  modi- 
des  Mansf.  (Ark.)  Dig.  |  6301,  adopted  in  the 
Indian  territory,  providing  that  the  surety  in 
every  lK)nd  must  be  a  resident  of  the  state, 
worth  double  the  amount  to  be  secured,  and 
have  property  liable  to  execution  In  the  state 
equal  to  the  sum  to  be  secured.  Ranney-Alton 
Mercantile  Co.  v.  Mineral  Belt  Constr.  Co.  (Ind. 
Terr.)  48  S.  W.  1028. 

The  provision  of  Pa.  act.  June  26,  1895,  P. 
L.  343,  that  a  company  incorporated  under  the 
laws  of  any  state  or  foreign  country,  authorized 
by  its  laws  to  guarantee  the  fidelity  of  persons 
holding  places  of  trust  and  to  execute  bonds 
and  undertakings,  which  has  deposited  In  such 
state  or  county,  with  the  proper  officer,  a  fund 
of  $100,000  of  a  specified  character,  shall,  after 
satisfying  the  insurance  commissioner  of  Penn- 
sylvania that  this  has  been  done,  and  procuring 
his  certificate,  be  authorised  to  become  and  be 
accepted  as  sole  surety  on  all  bonds,  undertak- 
ings, and  obligations  required  or  permitted  by 
law,  without  any  reference  to  the  amount  of 
the  undertaking  or  the  extent  to  which  such 
company  has  already  entered  into  other  obli- 
ications, — Is  Invalid.  Re  American  Banking  ft 
T.  Co.  4  Pa.  Dist.  R.  757. 

Such  act  is  held  in  Re  Surety  Bonds,  4  Pa. 
IMst.  R.  669,  to  apply  only  to  foreign  corpora- 
tions, and  not  to  domestic  corporations,  for 
which  provision  is  made  by  Pa.  act  May  9,  1800, 
Pub.  Laws,  159,  and  Pa.  act  June  27,  1895,  P. 
K  399. 
48  Lu  R.  A. 


A  foreign  surety  company  which  has  filed 
with  the  insurance  commissioner  a  designation 
of  some  person  residing  in  the  state  on  whom 
service  of  summons  may  be  made  may  become  a 
surety  on  an  undertaking  on  api»eal,  although 
it  has  not  filed  such  designation  with  the  secre- 
tary of  state,  as  required  by  Cal.  Stat.  1871-72, 
p.  826,  which  relates  to  foreign  corporations,  as 
Cal.  Code  Civ.  Proc.  {  1056.  provides  that  the 
insurance  commissioner  shall  have  the  same 
powers  to  examine  the  affairs  of  corporations 
organized  for  the  purpose  of  becoming  surety 
on  bonds  or  undertakings  as  he  has  in  other 
cases,  and  shall  require  them  to  file  similar 
statements,  and  issue  to  them  a  similar  certifi- 
cate that  they  are  authorized  to  transact  busi- 
ness in  the  state.  GHJtseil  v.  Pennie,  05  Cal. 
598,  30  Pac.  836. 

b.  Power  to  act  as  trustee,  eta, 

A  trust  company  organised  under  the  laws  of 
a  state,  which  compiles  with  the  provisions  of 
the  act  of  Congress  of  October  1,  1890,  provid- 
ing for  the  incorporation  of  trust  companies 
within  the  District  of  Columbia,  is  Included 
within  the  provision  of  {  81,  that  no  bond  or 
other  collateral  security,  except  as  hereinafter 
stated,  shall  be  required  from  any  trust  com- 
pany "incorporated  under  this  act,"  as  such 
company  thereafter  does  business  only  by  virtue 
of  its  incorporation  under  such  act,  and  not 
under  any  previous  incorporation  under  a  state 
law.     Re  Turley,  9  Mackey,  816. 

A  foreign  trust  corporation  cannot  act  In 
Illinois  as  a  trustee  under  a  trust  deed,  with 
active  duties  to  perform,  without  complying 
with  the  provision  of  the  Illinois  trust  com- 
panies act  of  1887,  as  amended  in  1889,  relating 
to  Illinois  corporations  Incorporated  for  the  pur- 
pose of  accepting  or  executing  trusts,  and  requir- 
ing such  companies  before  accepting  any  appoint- 
ment to  depo8lt$200,000wlththeauditor  of  pub- 
lic accounts  for  the  benefit  of  its  creditors,  as  the 
Illinois  general  Incorporation  law,  f  26,  pro- 
viding that  foreign  corporations  doing  business 
in  the  state  shall  be  subject  to  all  the  liabilities, 
restrictions,  and  duties  imposed  on  domestic 
corporations,  makes  the  act  regulating  trusts 
applicable  to  foreign  as  well  as  domestic  cor- 
porations. Farmers*  Loan  ft  T.  Co.  v.  Lake 
Street  Elev.  R.  Co.  173  111.  439,  51  N.  E.  65. 

The  Illinois  appellate  court  took  substan- 
tially the  same  view  in  08  111.  App.  666.  and 
also  the  Cook  county  superior  court  as  reported 
in  12  Nat.  Corp.  Kep.  428.  J.  H.  H. 
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Btitutionality  of  the  act  of  June  24, 1895  (P. 
L.  248),  authorizing  a  receiver,  assignee, 
guardian,  committee,  trustee,  executor,  or  ad- 
ministrator, required  by  law  or  by  order  of 
court  to  give  bond  as  such,  to  include  as  part 
of  his  lawful  expenses  in  executing  the  trust 
such  reasonable  sum  as  he  may  have  paid  to 
a  company  authorized  by  the  law  of  this 
state  to  do  so,  for  becoming  his  surety,  as 
may  be  allowed  by  the  court  in  which  he  is 
required  to  account.  It  is  objected  prin- 
cipally that  this  act  contravenes  the  clause 
of  9  7,  art,  3,  of  the  Constitution,  which  pro- 
hibits the  legislature  from  passing  any  local 
or  special  law  "granting  to  any  corporation 
.  .  .  any  special  or  exclusive  privilege  or 
immunity.  But  the  objection  wholly  fails 
to  observe  the  fundamental  distinction  be- 
tween corporations  and  natural  persons.  All 
corporate  franchises  are  special  and  exclu- 
sive privileges  or  immunities,  discriminative 
against  individuals.  The  act  of  incorpora- 
tion itself  is  a  discriminaton  as  to  privi- 
leges, powers,  and  liabilities  against  the  nat- 
ural person.  Under  the  general  corporation 
act  of  April  29,  1874  (P.  L.  73),  constructed 
with  great  care  for  the  express  purpose  of 
carrying  out  the  provisions  of  the  Constitu- 
tion, any  five  persons,  only  three  of  whom 
need  be  citizens  of  this  conomon wealth,  may 
procure  themselves  to  be  a  corporation  for 
any  one  of  thirty-seven  different  classes  of 
purposes  of  business,  charity,  or  entertain- 
ment, and  thereby  acquire  privileges  and  im- 
munities which  they  did  not  have  before  as 
natural  persons,  and  which  no  individuals, 
singly  or  collectively,  can  obtain  except 
through  the  same  process.  And  if.  the  cor- 
porators are  as  many  as  nine  in  number, 
they  may,  under  the  same  or  other  acts,  as 
canal,  railroad,  plank-road,  turnpike,  or  oth- 
er companies,  assume  for  themselves  still 
greater  privileges,  even  to  that  of  the  state's 
power  to  take  private  property  against  the 
owner's  w\M  for  a  nominal  public  use,  which, 
everybody  knows,  is  in  substance  nothing  but 
a  purely  commercial  venture  for  the  benefit 
of  the  private  persons  engaging  in  it.  The 
Constitution  does  not  prohibit  these  special 
privileges  of  corporations  as  compared  with 
individuals.  On  the  contrary,  it  intends 
throughout  to  provide  that  they  shall  be  put 
freely  within  common  reach  by  means  of 
general  laws.  The  evils  of  special  legisla- 
tion were  so  apparent  that,  whether  with 
wise  forethought  or  not,  is  perhaps  not  yet 
clear,  the  Constitution  threw  down  the  bars 
tod  opened  the  gates  to  the  free  entry  of 
those  gigantic  combinations  of  capital  with 
corporate  privileges  which  are  beginning  to 
assume,  not  only  supreme  business,  but  im- 
portant political  aspects.  The  special  leg- 
islation at  which  the  constitutional  prohibi- 
tion was  aimed  was  wholly  different  from 
this.  In  Price's  Index  to  liocal  Legislation* 
in  Pennsylvania  there  are  1,032  pages  con- 
taining references  to  more  than  45,000  local 
acts  (not  including  special  acts  not  local  in 
character),  more  than  10,000  of  which  are 
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acts    relating    to    special    corporations  bj 
name.     In  Ayara*  Appeal,  122  Pa.  266,  2  L 
R.  A.  577,  16  Atl.  356,  it  was  said  by  Ster- 
rett,  J.,  that,  "during  the  session  of  the  leg^ 
islature  immediately  preceding  the  adoptioa 
of  the  present  Constitution,  nearly  150  local 
or  special  laws  were  enacted  for  the  city  of 
Philadelphia,  more  than  one  third  that  nuio- 
ber  for  the  city  of  Pittsburgh,  and  for  other 
municipal  divisions  of  the  state  about  the 
same  proportion.    This  was  by  no  means  ex- 
ceptional."    An  examination  with  aomectre, 
though    by    no    means    exhaustive,   of  the 
Pamphlet  I>awB  of  1873,  shows  a  list  of  orer 
400  acts  granting,  amending,  extending,  and 
enlarging  charters,  and  conferring  upon  par- 
ticular corporations,  by  name,  certain  special 
franchises  and  privileges,  not  enjoyed  by  oth- 
ers under  the  general  law.    Among  the  lat- 
ter are  seven  acts,  specially  exempting  cor- 
porations named  from  taxation    (mostJy,  it 
may  be  said,  upon  parsonages  and  chuRh 
lota),— one  exemptii^  a  dramatic  assocu- 
tion  from  license  tax ;  one  releasing  the  col- 
lateral-inheritance tax  upon  a  bequest  to  a 
learned  society;   one  releasing  building  re- 
strictions on  land  contained  in  a  patent  from 
the  commonwealth ;  four  authorizing  the  sale 
of  burial  grounds  and  other  lands  held  upon 
trusts;  one  confirming  purchases  and  sales 
of  land  by  saving-fund  and  building  associa- 
tions in  a  single  county;  another  legalizing 
an  overissue  of  stock  by  two  building  associ- 
ations named ;  one  to  enable  a  foreign  corpo- 
ration named  to  hold  land  in  Pennsylvania; 
one  to  authorize  an  agricultural  society  t» 
allow  public  and  private  sales  of  merchan- 
dise on  its  groimds;  one  to  enable  a  bridge 
company  to  Construct  a  turnpike  road;  an- 
other to  permit  an  iron  company  to  build  a 
telegraph  line  for  its  own  use;  two  making 
penal  ofTenses  of  trespassing  on  railroad  can 
in  certain  counties,  and  of  loitering  aboot 
the  depots,  etc.,  of  railroads  in  a  particular 
borougn ;  one  authorizing  a  railroad  named 
to  occupy  a  particular  street  in  the  city  of 
Philadelphia;  and  another  permittinj?  a  "par- 
ticular street-railway  company  in  the  saint 
city  to  salt  its  tracks  to  aid  in  keeping  them 
clear  of  snow.    These  were  the  product  of  a 
single  session,  and  are  a  fair  sample  of  one 
class  of  the  special  laws  at  which  the  consti- 
tutional prohibition  was  directed.     Many  of 
these    acts — ^perhaps    a    large    njajority  of 
them — ^were  just  and  proper,  and  the  privi- 
leges conferred  could  now  be  obtained  under 
the  general  laws.     But  the  system  was  in- 
herently liable  to  favoritism^  and  was  open 
to  the  popular  suspicion  that  it  was  prac- 
tically governed  by  influences  not  beneflcia! 
to  the  public  interests.    Therefore  the  Con- 
stitution did  away  with  it  at  one  sweep. 
The  methods  and  forms  of  favoritism,  as  of 
other  fraud,  are  legion,  and  no  enumeration 
of  them  in  advance,  could  be  complete.  'Hiere- 
fore  the  constitutional  restrictions  had,  to 
a  great  extent,  to  be  expressed  in  general 
terms,  and  the  inadequacy  of  langua^  to  ex- 
press the  purpose  with  entire  precision,  u 
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well  aa  the  detenniiiation  of  the  framers  of 
the  inatruinent  to  make  the  prohibition  ef- 
fective at  all  hazards,  led  to  its  embodiment 
in  terms  that  are  liable  to  cover  with  the  let- 
ter cases  that  are  not  within  the  spirit  and 
the  real  intent.  Constitutions  are  not  to  re- 
ceive a  narrow,  or  technical,  or  too  literal 
construction.  They  get  their  authority  from 
the  adoption  of  the  people,  and  they  are  to 
be  read  in  a  broad,  and,  as  far  as  possible, 
un technical,  way,  to  carry  out  their  real  pur- 
pose. We  have  recently  had  occasion  to  con- 
sider with  great  care  the  analogous  restric- 
tion upon  local  and  special  laws  in  relation 
to  school  districts  in  Com.  v.  (Hlligan,  195 
Pa.  604,  46  Atl.  124,  and,  without  further 
enlarging  on  the  subject  here,  may  refer  to 
the  remarks  and  the  conclusion  there  ex- 
pressed, that  in  cases  of  this  character,  where 
no  legislative  effort  to  evade  the  restrictions 
appears,  the  courts  will  look  beyond  the  mere 
form  of  the  act»  and  examine  its  true  intent 
and  efTect,  in  the  light  of  the  purpose  of  the 
constitutional  restriction.  Viewed  in  this 
light,  the  act  of  1895  is  not  at  all  within  the 
prohibition.  The  objection  is  chiefly  based 
on  the  assumption  that  the  suretyship  oi  a 
corporation  and  that  of  an  individual  are 
identical,  and  that  the  act,  therefore,  makes 
a  discrimination  between  equally  qualified 
sureties  for  the  same  service.  But  this  as- 
sumption is  not  sustained  by  the  facts,  and 
overlooks  the  material  distinctions  between 
the  qualities  of  the  security  afforded.  These 
distinctions  are  obvious.  The  individual 
surety  as  formerly  known  was  usually  a  rel- 
ative or  friend  who  had  confidence  in  the 
principal,  and  voluntarily  assumed  the  obli- 
gation of  answering  for  the  latter's  faithful 
performance  of  duty.  I  need  not  speak  of 
the  individual  who  became  surety  for  pay, 
for  the  very  name  of  ''professional  bail-goer" 
is  a  reproach  to  every  branch  of  the  admin- 
istration of  justice  which  he  was  allowed  to 
eontaminate  with  his  presence.  But  the  vol- 
untary surety,  however  honest  and  well  qual- 
ified at  the  time  of  his  approval  by  the  court, 
is  liable  ip  the  contingencies  of  business,  the 
iianges  of  value  in  property,  and  the  inex- 
orable chance  of  death,  which  brings  his  es- 
tate into  the  administration  of  the  law  under 
wholly  changed  circumstances.  Of  the  hap-, 
pening  of  any  of  these  contingencies,  the  only 
person  in  position  to  keep  close  watch  is  the 
principal,  and  his  interest  is  adverse  to  mak- 
ing known  any  doubt  as  to  the  sufficiency  of 
bis  friend,  or  to  assuming  the  burden  of  find- 
ing a  new  surety.  These  are  some  of  the  dis- 
advantages even  of  an  honest  surety ;  and  if 
we  add  to  them  the  risk  of  a  dishonest  one, 
who  may  dispose  of  his  property  on  his  own 
scent  of  danger,  or  on  a  friendly  hint  from 
his  principal,  we  may  have  a  fair  idea  of  the 
dangers  of  which  our  reports  present  many 
illustrations.  On  the  other  hand,  the  surety 
company  included  in  the  provisions  of  the 
act  of  1895  must  have  a  capital,  the  amount, 
nature  of  investment^  and  management  of 
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which  are  known  and  within  constant  sight 
of  the  court  and  the  parties  interested.  It 
is  obliged  to  make  reports  of  its  condition  to 
the  courts  and  to  the  commonwealth,  and  is 
at  all  times  subject  to  the  visitorial  power  of 
tli6  latter;  and,  finally,  it  has  the  sharp  ir- 
centive  of  prevention  of  loss  by  looking  close- 
ly after  the  administration  of  his  trust  by 
its  principal,  for  whom  it  has  become  respon- 
sible, not  from  friendly  personal  confidence, 
but  as  a  strict  business  venture.  It  was  said 
in  this  case  by  the  learned  president  of  the 
orphans'  court,  whose  experience  entitles  his 
opinion  to  ^reat  weight,  that  "corporation 
suretyship  is  another  product  of  modern 
thought  and  ingenuity,  and  may  be  said  to 
possess  many  advantages  over  individual  bail 
or  security.  .  .  .  Our  daily  experience 
has  proved  that  corporate  security  and  the 
oversight  and  management  by  expert  officers 
of  the  trust  and  security  companies  are  high- 
ly advantageous,  not  only  to  the  fiduciary, 
but  to  all  the  parties  interested,  whether 
creditors,  legatees,  or  distributees,"  but,  even 
if  this  be  not  so  it  is  plain  that  while  the 
duties  and  liabilities  of  the  surety,  whether 
corporation  or  individual,  are  the  same,  and 
in  those  respects  they  stand  upon  the  same 
plane,  3'et  the  qualities  and  advantages  of 
the  security  afforded  are  materially  differ- 
ent. It  is  on  this  difference  that  the  dis- 
crimination in  the  act  of  1895  is  founded,  and 
it  is  a  fair  and  constitutional  basis  for  the 
legislative  discretion.  The  case  is  far  strong- 
er than  Com,  v.  Vrooman,  104  Pa.  306,  2d 
L.  R.  A.  250,  30  Atl.  217.  for  the  act  there 
sustained  absolutely  prohibited  certain  busi- 
ness previously  lawful  to  individuals,  while 
the  act  of  1895  debars  no  one,  but  merely 
gives  an  incidental  advantage  to  what  the 
legislature  held  to  be  a  better  security. 

A  second  objection  considered  by  the 
learned  judge  of  the  orphans'  court,  but  evi- 
dently as  a  mere  makeweight,  was  that  the 
act  creates  a  special  lien  in  favor  of  the  sure- 
ty company.  This  cannot  be  maintained* 
Apart  from  the  common-law  liens  of  artisans 
and  vendors  dependent  on  possession,  liens 
must  rest  on  clear  statutory  authority. 
There  is  none  here.  The  act  does  not  give  a 
lien,  or  even  a  ol&im  of  any  kind,  to  the 
^surety  company  against  the  estate.  The 
trustee  is  allowed  a  credit,  not  for  what  he 
owes  or  has  agreed  to  pay,  but  for  what  he 
has  paid.  Payment  by  the  trustee  is  a  nec- 
essary prerequisite  to  any  claim  against  the 
estate,  and  even  then  it  does  not  come  in  as 
a  new  lien,  but  on  the  footing  of  an  ordinary 
item  of  expense  in  the  administration  of  the 

tVUHt. 

The  further  objection  that  the  act  contra- 
venes the  14  th  Amendment  of  the  Constitu- 
tion of  the  United  States  is  too  far-fetched 
to  require  notice. 

Judgment  reversed,  and  record  remitted, 
with  directions  to  consider  and  determine 
the  item  excepted  to  on  its  merits,  as  a  rea- 
sonable sum  paid  under  the  act  of  18P«>. 
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MISSOURI  SUPREME  CX)URT. 


STATE  of  Missouri  ex  rel  George  R.  KENA- 
MORE 

V. 

Horatio  D.  WOOD  et  a*. 


(. 


.Mo.. 


.) 


1.     A  elatm  of  the  rtsht  to  Inspect  beer 

uDider  a  Btatate  cannot  constitute  a  cloud 
upon  title  which  equity  may  prevent,  even 
IX  a  cloud  upon  title  can  arise  with  reference 
to  personal  property,  when  the  inspection 
law  makes  no  charge  against  property,  and 
provides  for  no  remedy  except  by  indictment 
or  criminal  Information  against  individuals. 

S.  An  alleeratlon  that  Inspection  of 
beer  as  repaired  by  statute  would 
cause  Irreparable  damage  is  insufficient 
basis  for  equity  Jurisdiction,  when  it  has  no 
other  foundation  than  a  legal  conclusion 
from  the  statute,  and  the  statute  properly 
construed  Is  satisfied  by  inspection  of  the 
beer  while  in  vats  in  a  manner  that  would 
cause  no  damage. 

8.  Setting  up  unconstitutionality  of  a 
statute  in  defense  of  a  criminal  information 
or  indictment  gives  an  adequate  remedy  at 
law  against  the  statute,  which  will  preclude 
equitable  relief,  where  It  can  be  enforced 
only  by  such  criminal  proceedings. 

4.  An  Injunction  asalnst  tbe  enforce- 
ment  of  a  statute  requiring  the  Inspection 
of  beer  cannot  be  granted  on  the  ground  that 
the  statute  is  unconstitutional,  where  the 
statute  Is  enforceable  only  by  criminal  pro- 
ceedings, since  equity  has  no  jurisdiction  to 
•njoia  criminal  prosecutions. 

(BurgesB,  J.,  ditBenU,) 
(March  6,  1900.) 

APPLICATION  for  a  writ  of  prohibition 
to  arrest  further  action  in  certain  in- 
junction proceedings  to  restrain  the  enforce- 
ment of  the  act  providing  for  the  inspection 
of  beer  and  malt  liquors.     Writ  (^warded. 

The  facts  are  stated  in  the  opinions. 

Messrs.  Edward  C.  Crow,  Attorney  Gen- 
eral, Samuel  B.  Jeffries,  and  W.  M. 
Williams  for  relator. 

Messrs,  Boyle,  Priest,  A  Itehmaim, 
Kehr  A  Tittmann,  G.  A.  Finkelnbiire, 
and  Koehler  A  Beiss,  for  defendants: 

The  court  is  not  bound  by  the  terms  of 
the  bill,  but  will  inquire  into  its  practical 
operation  and  necessary  effect,  in  order  to 
determine  its  character. 

Cooley,  Const.  Lira.  164;  Ho  Ah  Koto  v. 
Nunan,  6  Sawy.  552,  Fed.  Cas.  No.  6,640; 

Note. — For  Injunction  to  restrain  criminal 
proceedings,  see  Crighto  y.  Dahmer  (Miss.)  21 
L.  R.  A.  84,  and  note;  also  Paulk  t.  Sycamore 
(Ga.)  41  L.  R.  A.  772. 

For  Injunction  against  enforcement  of  or- 
dinance, see  Rushville  y.  Rushyllle  Natural  Gas 
Co.  (Ind.)  15  L.  R.  A.  S21 ;  Georgia  Packing 
Co.  y.  Macon  (C.  C.  S.  D.  Ga.)  22  L.  R.  A. 
775;  Augusta  ▼.  Burum  (Ga.)  26  L.  R.  A.  340; 
Deems  y.  Baltimore  (Md.)  26  L.  R.  A.  641 ; 
Farmer  y.  Sit.  Paul  (Minn.)  33  L.  R.  A.  199; 
and  Cicero  Lumber  Co.  y.  Cicero  (lU.)  42  L, 
R.  A.  696. 
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8mpth  y.  Ames,  169  U.  S.  466,  42  L.  ed.  819, 
18  Sup.  Ct  Rep.  418;  Hannibal  d  St,  J.  IL 
Co,  V.  Husen,  95  U.  S.  465,  24  L.  ed.  527; 
Minnesota  v.  Barber,  136  U.  S.  313,  34  L.  ed. 
455,  3  Inters.  Com.  Rep.  185,  10  Sup.  (X 
Rep.  862 ;  Brimmer  v.  Rebman,  138  U.  S. 
78,  34  L.  ed.  862,  11  Sup.  Ct  Rep.  213;  Lit- 
tlefield  V.  State,  42  Neb.  223,  28  L.  R.  A.  5SS, 
60  N.  W.  724 ;  Vansant  v.  Harlem  Stage  Co. 
50  Md.  330;  State,  North  Hudson  County  R, 
Co.,  Prosecutor,  v.  Hoboken,  41  N.  J.  K  71 . 
State  V.  Wheelock,  95  Iowa,  577,  30  K  R  A. 
420,  64  N.  W.  620;  St.  Louis  t.  Boatmm'i 
Ins.  d  T.  Co.  47  Mo.  150. 

As  in  its  practical  operation  and  by  its 
necessary  effect  the  bill  will  produce  revoiQe 
many  times  exceeding  the  expenses  of  inspec- 
tion, it  must  be  held  to  be  a  reyenue  meas- 
ure, and  judged  accordingly. 

Ho  Ah  Kow  y.  Nunan,  5  Sawy.  552,  Fed. 
Cas.  No.  0,546;  United  States  v.  Titkin$ 
Yard,  9  Utah,  273,  34  Pac.  59;  WiUis  v. 
Standard  Oil  Co.  50  Minn.  290,  62  N.  W. 
652 ;  Vanmeter  v.  Spurrier,  94  Ky.  22,  21  S. 
W.  337;  American  Fertilizer  Co.  v.  North 
Carolina  Bd.  of  Agri.  43  Fed.  Rep.  609.  11 
L.  R.  A.  179,  3  Inters.  Com.  Rep.  532;  Pat- 
apsco  Ouano  Co.  v.  North  Carolina  Bd.  of 
Agri.  171  IT.  S.  354,  43  L.  ed.  194,  18  Sup. 
Ct.  Rep.  862. 

Being  a  revenue  as  well  as  an  inspection 
measure,  the  bill  is  invalid  because  not  con- 
fined to  one  subject  which  is  clearly  ex- 
pressed in  its  title. 

Mo.  Const,  art.  4,  §  28;  Ewing  ▼.  Hoblit' 
zcll^  85  Mo.  64;  State  ex  rel.  Atty.  Oen,  y. 
Miller,  100  Mo.  439.  13  S.  W.  677 :  State  y. 
Morgan,  112  Mo.  202,  20  S.  W.  456:  Stats 
ex  rel.  Wolfe  y.  Bronson.  115  Mo.  271.  21  S. 
W.  1125;  lAfnch  v.  Murphy,  119  Mo.  163.  24 
S.  VV.  774;  Witzmann  y.  Southern  R.  Co.  131 
Mo.  612,33  S.  W.  181:  State  v.Permnger.ld 
Mo.  346 ;  State  ex  rel  Kansas  City  Part  Dis- 
trict V.  Jackson  County  Ct.  102  Mo.  531,  15 
S.  W.  79;  State  ex  rel.  Steel  v.  Baker,  129 
Mo.  482,  31  S.  W.  924;  State  ex  rel.  Kirk- 
wood  y.  Heege,  135  Mo.  112,  36  S.  W.  614: 
State  ex  rel.  Hixon  v.  Schofield,  41  Mo.  39; 
Slate  ex  rel.  Garth  v.  Switzler,  143  Mo.  287, 
40  L.  R.  A.  280,  45  S.  W.  245. 

As  a  revenue  or  taxing  measure  the  bill 
is  invalid  because  it  imposes  a  tax  on  prop- 
erty for  general  state  purposes  in  excess  of 
the  constitutional  limitations. 

Mo.  Const,  art.  10,  §  8 :  St.  Louis  y.  Boai- 
men's  Ins.  d  T.  Co.  47  Mo.  150;  Si.  Louis  y. 
Spiegel,  75  Mo.  145;  State  ex  rel.  St.  Louis 
Public  Schools  v.  Tracy,  94  Mo.  217,  «  S,  W. 
700;  Brookfieldy.  Toopy,  141  Mo.  619.43 
S.  W.  387 ;  State  ex  rel.  Garth  v.  Stntsler, 
143  Mo.  287,  40  L.  R.  A.  280.  45  S.  W.  245: 
Slate  ex  rel.  Armour  Packino  Co.  v.  Ste- 
phens, 146  Mo.  662,  48  R.  W.  929. 

The  tax  imposed  by  the  bill  violates  the 
constitutional  provision  requiring  equality 
and  uniformity  in  taxation. 

Mo.  Const,  art.  10.  §S  3,  4.  6.  7 ;  Gibhon9 
v.  Oaden,  9  Wheat.  1.  6  L.  ed.  23:  Deal  ▼. 
Mississippi  County,  107  Mo.  464.  14  L,  R-  A. 
622,  18  S.  W.  24;   State  em  rd.  Oarih   t. 


1900. 
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Sicitzler,  143  Mo.  287,  40  L.  R.  A.  280,  46 
6.  W.  245;  Turner  v.  Maryland,  107  U.  S. 
38,  27  L.  ed.  370,  2  Sup.  Ct.  Rep.  44;  Coe  v. 
Errol,  116  U.  S.  517,  29  L.  ed.  715,  6  Sup.  Ct. 
Rep.  475;  State  t.  Juloto,  129  Mo.  163,  29 
L.  R.  A.  257,  31  S.  W.  781 ;  State  v.  Granne- 
wian,  132  Mo.  326,  33  S.  W.  784;  State  v. 
WaUth,  130  Ho.  400,  35  L.  R.  A.  231,  37  S. 
W.  1112. 

The  act  in  prohibiting  the  brewing  of  malt 
liquors  out  of  any  other  cereals  than  barley 
and  rice  is  a  wanton  and  unwarranted  in- 
terference with  the  freedom  of  industry  and 
rights  of  property. 

Mo.  Const,  art.  2,  S9  4,  30;  U.  S.  Const. 
14th  Amend.;  State  v.  Addington,  12  Mo. 
App.  214;  People  v.  Marx,  99  N.  Y.  377,  52 
Am.  Rep.  34,  2  N.  E.  29. 

The  mode  of  insp^tion  provided  by  the 
bill  is  destructive  of  the  property  inspected. 

Mo.  Const,  art  2,  }i  4,  30;  U.  S.  Censt. 
14  th  Amend. ;  People  v.  Compagnie  04n4rale 
Tran9atlantique,  107  U.  S.  59,  27  L.  ed.  383. 
2  Sup.  Ct.  Rep.  87. 

The  bill  is  incapable  of  being  enforced  ac- 
cording to  its  terms. 

State,  Crow,  v.  West  Side  Street  R,  Co. 
146  Mo.  155,  47  S.  W.  959. 

Oantt,  P.  J.,  delivered  the  opinion  of  the 
eourt: 

This  is  an  original  proceeding  for  a  writ 
of  prohibition  out  of  this  court  to  arrest  fur- 
ther action  by  the  circuit  court  of  the  city  of 
6t  Louis  in  a  certain  suit  now  pending 
therein  to  obtain  a  perpetual  injunction 
against  the  relator  herein,  as  state  beer  in- 
spector, to  restrain  him  and  his  deputies 
from  taking  any  steps  whatever  to  carry  out 
and  enforce  an  act  of  the  general  assembly 
of  Missouri  entitled  "An  Act  to  Create  the 
Office  of  Inspector  of  Beer  and  Malt  Liquors 
of  the  State,  and  Providing  for  the  Inspec- 
tion of  Beer  and  Malt  Liquors  Manufactured 
and  Sold  in  this  State,'^  approved  May  4, 
1899. 

It  appears  from  the  petition  of  relator 
that  eight  corporations  and  one  individual 
separately  engaged  in  the  manufacture  of 
beer  in  the  city  of  St.  Louis  joined  as  plain- 
tiffs in  a  suit  in  the  St.  Louis  circuit  court 
for  the  injunction.  Relator  alleges  his  ap- 
pointment to  the  office  of  beer  inspector  by 
the  governor,  and  his  aualifications  as  re- 
quired by  the  act ;  that  tne  said  eight  corpor- 
ations and  single  individual  were  all  en- 
gaged in  the  business  of  brewing  beer  and 
other  malt  products  in  this  state,  with  the 

Surpoee  of  offering  the  same  for  sale;  that 
udgea  Horatio  D.  Wood  and  Franklin  Fer- 
ris are  two  of  the  circuit  judges  of  the  said 
dty  of  St.  Louis,  duly  elected  and  qualified, 
and  acting  as  such.  It  then  avefs  that  in 
Septeoiber,  1899,  said  bill  for  injunction  was 
filed  in  division  No.  6  of  the  said  circuit 
court,  over  which  Judge  Wood  presides,  and 
wa«,  in  substance,  as  follows: 

Plaintiffs,  in  behalf  of  themselves  and  all 
others  in  the  state  similarly  situated,  stated 
they  were,  and  for  many  years  had  been,  en- 
gained  in  the  manufacture  and  sale  of  beer 
and  other  malt  liquors;  that  defendant, 
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George  R.  Kenamore,  had  been  recently  ap- 
pointed beer  inspector  under  the  act  of  May 
4,  1899;  and  then  set  out  the  act  itself  in 
hcBO  verba  as  it  is  found  in  the  Laws  of  Mis- 
souri of  1899,  pp.  228  to  231,  inclusive;  that 
said  Kenamore  had  qualified  under  the  terms 
of  said  act,  and  claimed  to  be  entitled  to  dis- 
charge the  duties  thereof,  and  enforce  and 
carry  out  the  provisions  thereof,  and  has  is- 
sued a  circular  letter  notifying  plaintiffs 
and  all  others  similarly  situated  that  he  in- 
tends to  enforce  said  act  of  May  4,  1899,  and 
every  provision  thereof,  and  requiring  plain- 
tiffs and  all  other  persons  similarly  situated 
to  submit  their  products  of  beer  and 
other  malt  liquors  to  his  inspection,  and 
threatens  to  exact  the  tax  imposed  by  said 
act  under  the  name  of  inspection  fees.  They 
then  allege  that  besides  themselves  there  are 
other  brewers  at  other  cities  in  the  state,  al- 
so engaged  in  the  manufacture  and  sale  of 
beer,  giving  a  list  of  them.  They  then  aver 
that  the  said  brewers  of  this  state  annually 
manufacture  not  less  than  2,250,000  barrels 
of  beer  ol  thirty-one  gallons  each,  of  which 
they  sell  in  l^lissouri  not  less  than  975,000 
barrels  of  thirty-one  gallons  each;  that  of 
said  brewers  twelve  sell  their  entire  product 
in  this  state,  and  of  the  remainder  the  ma« 
jority  sell  the  largest  portion  of  their  prod- 
uct in  this  state,  but  tkat  one  of  them  sells 
more  than  two  thirds  of  its  product,  and  an- 
other four  fifths  of  its  product,  and  another 
one  half  of  its  product  outside  of  this  state; 
that,  in  addition  to  tho  persons  named  as 
manufacturing  beer  in  this  state,  there  are 
persons,  firms,  and  corporations  engaged  in 
manufacturing  beer  in  other  states,  particu- 
larly Illinois  and  Wisconsin,  who  annually 
ship  into  and  sell  in  this  state  not  less  than 
165,000  barrels  of  thirty-one  gallons  each, 
and  about  1,500  barrels  of  beer  and  ale  are 
imported  from  Germany  and  England;  that 
certain  named  corporations,  firms,  and  per-* 
sons  are  engaged  in  the  manufacture  of  weiss 
beer  to  the  amount  of  5,200  barrels,  of  which 
4,000  are  sold  in  this  state  and  1,200  ex- 
ported ;  that  weiss  beer  is  a  malted  ferment* 
ed  liquor  brewed  from  wheat,  and  cannot  be 
made  from  any  other  cereal ;  that  lager  beer 
is  made  commonly  of  hops,  malted  barley, 
and  of  barley,  rye,  corn,  and  any  other  far-^ 
inaceous  cereal  which  it  is  convenient  for 
the  brewer  to  use,  and  may  properly  be  made 
of  any  farinaceous  cereal  used  in  conjunc-* 
tion  with  hops  and  malt,  and  such  materials 
so  used  are  entirely  wholesome;  that  beer, 
whether  weiss  beer  or  lager  beer,  and  what- 
ever its  manufacture,  must,  for  the  purposes 
of  sale,  be  inclosed  in  tight  packages  of  glass 
or  wood,  and  when  so  prepared  for  sale  by  in- 
closure  cannot  be  opened  without  injury  to 
the  contents,  and  is  never  opened  except  for 
immediate  consumption;  that  the  average 
price  of  beer  manufactured  in  this  state,  ex- 
clusive of  United  States  revenue  stamps,  is 
$5  per  barrel.  Plaintiffs  then  alleged  in 
said  bill  for  injunction  that  said  act  of  May 
4.  1899,  was  unconstitutional  and  void,  and 
then  proceeded  to  specify  that  it  violated  | 
28,  art.  4,  of  the  Constitution  of  Missouri,  in 
that  it  contained  more  than  one  subject  initt 
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title,  and  because  the  title  did  not  indicate 
the  subject  of  taxation  and  revenue;  that  it 
also  violated  9  8,  art.  10,  of  the  Ck>nstitution 
of  Missouri,  in  that  it  exceeded  the  maxi* 
mum  rate  of  taxation  allowed  by  the  Ckm- 
stitution ;  that  it  is  violative  of  9  3,  art.  10, 
of  the  (Constitution,  in  that  it  violates  the 
principle  of  uniformity  ordained  by  the  Con- 
stitution in  said  section;  that  it  violates  S 
4,  art  2,  of  the  (Constitution  of  Missouri, 
which  provides  that  all  persons  have  a  nat- 
ural right  to  life,  liberty,  and  the  enjoyment 
of  the  gains  of  their  own  industry,  etc.,  and 
of  9  30,  art.  2,  which  provides  that  "no  per- 
son shall  be  deprived  of  life,  liberty,  or  prop- 
erty without  due  process  of  law;"  that  said 
act  violates  said  two  last-mentioned  sections 
of  the  (Constitution  in  this :  that  the  4th  sec- 
tion of  said  act,  which  provides  that  no 
manufacturers  of  beer  in  this  state  shall  use 
any  substance,  material,  or  chemical  in  the 
manufacture  of  beer  or  other  malt  liquors 
''other  than  pure  hops,  or  pure  extract  of 
hops,  or  of  pure  barley,  malt,  or  wholesome 
yeast  or  rice,"  is  an  unreasonable,  oppres- 
sive, and  unconstitutional  restraint  upon  a 
lawful  occupation,  and  excludes  the  use  of 
water,  which  forms  the  major  part  of  all 
beer ;  that  the  inspection  required  by  the  act 
is  of  sealed  packages,  and  such  an  inspection, 
if  carried  out,  will  be  destructive  of  plain- 
tiffs' products,  and  render  them  unsalable, 
and  prevent  them  from  pursuing  their  occu- 
pation in  this  state;  that  said  act  is  viola- 
tive of  the  14th  Amendment  to  the  Consti- 
tution of  the  United  States  and  9  2,  art.  4,  of 
the  Constitution  of  the  United  States,  among 
other  things,  in  that  it  discriminates  be- 
tween the  brewer  who  sells  in  this  state  and 
one  who  exports  his  products,  taxing  the 
first  39  cents  a  barrel,  and  the  other  noth« 
ing;  that  said  act  of  May  4,  1800,  is  inoper- 
ative and  void  because  incapable  of  execu- 
tion for  the  reason  that  inspection  will  not 
determine  of  what  cereals  beer  is  manufac- 
tured, and  because  the  inspector  and  his  dep- 
uties cannot  inspect  all  the  beer  manufact- 
ured from  day  to  day  without  subjecting 
the  brewers  to  ruinous  delays ;  that  said  act 
is  violative  of  the  (Constitution  of  the  United 
States  concerning  interstate  commerce,  be- 
ing 9  8,  art.  1,  as  well  as  9  2,  art  4,  9  10, 
art.  1,  and  9  1  of  the  14th  Amendment;  that 
said  act  violates  the  order  prescribed  by  the 
Constitution  of  Missouri  as  to  appropriations 
by  the  general  assembly;  that  the  enforce- 
ment of  said  act  would  work  irreparable  in- 
jury to  plaintiffs  and  their  business.  "And 
the  plaintiffs  further  state  that,  besides  the 
irreparable  damage  which  will  be  inflicted 
upon  their  property  and  business  by  the  in- 
spection of  beer,  as  hereinbefore  more  fully 
set  out,  the  act  in  question  provides  for 
heavy  fines  and  penalties  and  the  imprison- 
ment of  all  brewers  who  fail  to  conform  to 
its  provisions,  and  who  sell  their  product 
without  submitting  the  same  to  such  inspec- 
tion, and  who  fail  to  pay  the  unconstitu- 
tional tax  imposed  by  said  act;  and  said  act 
provides  that  a  prosecution  and  conviction 
for  failure  to  comply  with  the  terms  of  said 
act  and  of  the  payment  of  said  tax  shall  be 
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followed  by  a  forfeiture  of  the  brefwer*! 
right  to  manufacture  and  sell  beer  or  other 
malt  liquors  in  this  state  for  a  period  of 
two  years  thereafter,  which  would  cause  ru- 
inous damage  to  plaintiffs'  business,  and 
that  of  others  similarly  situated,  in  whiek 
much  capital  is  invested,  and  in  which  many 
thousanas  of  persons  are  employed ;  that  said 
pretended  right  to  enforce  said  act  and  to 
luflict  said  penalties  and  forfeitures,  and  the 
said  circular  letter,  constitute  a  cloud  od 
plaintiffs'  title  to  their  property  and  thdr 
business,  and  a  constant  menace  thereto." 
The  said  plaintiffs  then  conclude  their  peti- 
tion as  follows:  ''Wherefore,  plaintiffs  say 
that  they  are  without  an  adequate  remedy  at 
law,  and  they  now  come  into  a  court  of  equi- 
ty, and  pray  for  relief  under  the  facts  and 
circumstances  herein  stated;  and  plain- 
tiffs say  that,  unless  tne  relief  hereinafter 
prayed  fbr  is  granted,  the  damage  to  them 
and  all  others  similarly  situated  will  be  ir- 
reparable; wherefore  they  now  pray  that  an 
order  of  injunction  may  issue  out  of  thia 
court  directed  to  the  defendant,  the  said 
George  R.  Kenamore,  claiming  to  be  insjwc- 
tor  of  beer,  enjoining  and  restraining  him, 
his  deputies,  servants,  and  agents,  and  each 
of  them,  from  enforcing  or  attempting  to  en- 
force said  act  of  the  general  assembly  of 
May  4. 1890,  and  from  inspecting  or  attempt- 
ing to  inspect  the  beer  or  other  malt  liquors 
manufactured  or  offered  for  sale  by  plain- 
tiffs, or  others  similarly  situated,  and  from 
collecting  or  attempting  to  collect  any  tax 
or  inspection  fees  under  said  act,  and  from 
attempting  to  enforce  said  act  as  against 
the  said  retail  dealers,  customers  of  plain- 
tiffs, and  others  similarly  situated ;  and  that 
said  act  of  the  general  assembly  be  declared 
null  and  void,  and  for  such  other  and  fur- 
ther relief  as  to  this  honorable  court  may 
seem  meet  and  proper  under  all  the  circum- 
stances of  the  case." 

It  is  then  averred  by  relator  herein  that 
the  Honorable  Horatio  Wood,  judge  of  the 
circuit  court  of  St.  Louis,  division  No.  5, 
granted  the  following  temporary  injunction 
or  restraining  order: 

In  the  Circuit  Court,  City  of  St  Louis, 
June  Term.  1890. 

Wednesday,  September  27,  1899. 

The  American  Brewing  Company  et  at 
V.  George  R.  Kenamore,  State  Inspector  of 
Beer  and  Malt  Liquors.  (No.  54,  Dec  T., 
'99.) 

Now  come  the  plaintiffs,  and  present  their 
petition  and  application  for  a  temporary  in- 
junction herein,  and  upon  consideration 
thereof  it  is  ordered  by  the  court  that  the 
defendant,  George  R.  Kenamore,  state  in- 
spector of  t)eer  and  malt  liquors,  show  cause 
on  Wednesday,  the  4th  day  of  October.  1S99. 
at  10  o'clock  A.  M.,  in  courtroom  No.  6,  why 
a  temporary  injunction  should  not  be  irrant- 
ed  in  accordance  with  the  terms  of  said  pe- 
tition; pending  the  final  hearing  of  this 
cause,  and  that  pending  the  hearing  ajid  de- 
termination of^  said  application  for  a  tem- 
porary injunction,  and  upon  plaintiffs'  giv- 
ing bond  in  the  sum  of  five  thousand  dollars, 
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tx)  be  approved  by  the  cleric,  said  defendant, 
George  K.  Kenamore,  inspector  of  beer  as 
aforesaid,  his  deputies,  servants,  and  agents, 
be  and  hereby  are  restrained  from  enforcing 
•or  attempting  to  enforce  the  act  of  the  gen- 
eral assembly  of  May  4,  1899,  entitled  ^An 
Act  Creating  the  Office  of  Inspector  of  Beer 
and  Malt  Liquors  of  This  State,  and  Pro- 
viding for  the  Inspection  of  Beer  and  Malt 
Liquors  Manufactured  and  Sold  in  This 
State;"  and  the  said  George  R.  Kenamore, 
his  deputies,  servants,  and  agents,  are  here< 
by  restrained  from  inspecting  or  attempting 
to  inspect  the  beer  or  other  malt  liquors 
manufactured  or  offered  for  sale  by  plain- 
tiiTs  or  others  similarly  situated,  and  from 
collecting  or  attempting  to  collect  any  tax 
or  inspection  fees  under  said  act  of  May  4, 
1899,  and  from  attempting  to  enforce  said 
act  as  against  the  retail  dealers,  customers 
of  plaintiffs,  and  others  similarly  situated, 
referred  to  in  the  petition  in  this  cause. 

Thereuix>n  relator  applied  to  one  of  the 
judges  of  this  court  in  vacation,  and  pro- 
cured a  provisional  writ  of  prohibition 
against  further  action  in  said  injunction 
proceeding.  Relator  avers  that  by  said  in- 
junction he  and  his  deputies  were  restrained 
and  forbidden  to  perform  their  duties  under 
the  act  of  May  4,  1899,  that  the  said  circuit 
court  exceeded  its  jurisdiction,  and  prayed 
that  it  might  be  prohibited  from  taking  or 
further  entertaining  jurisdiction  of  said  in- 
junction. 

1.  The  quesiieo  for  decision  is  whether 
this  court  can  properly  and  lawfully  pro- 
hibit the  circuit  court  from  further  taking 
cognizance  of  the  application  made  to  it  by 
the  plaintiffs  in  said  injunction  case.  This 
dq^ends  upon  whether  that  court  was  en- 
tirely wanting  in  jurisdiction  to  grant  said 
injunction  on  the  showing  made  in  the  peti- 
tion, or  whether,  granting  It  had  jurisdiction 
in  that  class  of  cases,  it  has  not  exceeded  its 
jurisdiction.  Whether  the  circuit  court 
was  without  jurisdiction  altogether,  or,  hav- 
ing jurisdiction  of  the  class  of  cases  in  which 
the  injunction  was  sought,  exceeded  its  ju- 
risdiction, is  only  ascertainable  in  this  case 
by  the  averments  in  the  bill  filed  in  that 
court  and  the  orders  made  thereon.  The 
fact  that  said  court  was  a  court  of  general 
equity  jurisdiction,  and  has  the  power  to  is- 
sue or  direct  writs  of  injunction  to  issue, 
will  not  of  itself  answer  the  contention  made 
in  thi»  case.  Courts  of  equity  are  not  in- 
vested with  power  to  enjoin  in  any  and  every 
case,  but  there  must  be  some  special  circum- 
stances bringing  the  case  under  some  recog- 
nized head  of  equity  jurisdiction  before  it 
will  wield  the  powerful  writ  of  an  injunc- 
tion. By  means  of  the  process  of  exclusion 
and  inclusion  we  will  be  greatly  aided  in 
reaching  the  sufficiency  of  the  petition  t^ 
state  a  case  belonging  to  a  class  in  which 
courts  of  equity  are  authorized  to  errant  in- 
junctive relief.  State  ex  rel  MnCnffery  v. 
Aloe,  \S^2  Trfo.  460,  47  L.  R.  A.  193,  54  S.  W. 
494.  TTie  hill  obviously  seeks  relief  upon 
the  idea  of  the  unconstitutionality  of  the 
law,  irreparable  damage,  multiplicity  of 
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suits,  and  a  doud  upon  titla  .  The  act  of 
May  4,  1899,  is  incorporated  in  the  bill  as 
tlie  foundation  of  all  the  various  grounds  ol 
relief. 

The  allegation  as  to  "cloud  upon  title"  is 
simply  that  the  circular  letter  of  the  state 
beer  inspector,  notifying  plaintiffs  therein 
that  they  must  submit  Uieir  product  for  in- 
spection, and  his  pretended  right  to  enforce 
the  said  act,  will  constitute  a  cloud  upon 
their  title  to  their  property  and  business, 
and  a^  menace  thereto.  That  this  averment, 
taken  in  connection  with  the  statement  of 
the  provisions  of  the  law  itself,  fails  to  bring 
the  plaintiffs  within  that  class  of  cases  in 
which  equity  will  interpose  to  prevent  a 
cloud  upon  title,  seems  too  clear  to  doubt. 
That  jurisdiction  is  limited  to  cloud  upon 
title  to  real  estate.  It  would  seem  to  be  ele- 
mentary that,  in  legal  parlance  cloud  upon 
title  arises  with  reference  to  real  estate  only. 
6  Am.  &  En^.  Enc.  Law,  p.  150,  and  cases 
cited.  This  is  the  settled  law  of  this  state. 
Lockwood  V.  Bt,  Louis,  24  Mo.  20;  Lealie  v. 
8t.  Louis,  47  Mo.  474;  Warrenshurg  ex  rel. 
Colhem  V.  'Miller,  77  Mo.  66 ;  Sayrc  v.  Tomp^ 
kins,  23  Mo.  443;  Mechanics'  ^ank  v.  Kan- 
sas, 73  Mo.  555.  But  in  this  case  the  bill 
negatives  all  idea  of  this  inspection  law  af- 
fecting the  property  of  plaintiffs  therein,  in . 
that  it  is  made  a  purely  personal  charge 
against  individuals  only,  and  can  form  no 
basis,  either  in  law  or  equity,  of  a  proceeding 
against  their  property  or  business.  A  fail- 
ure to  pay  it  can  result  neither  in  a  judg- 
ment, levy,  nor  seizure  of  their  property, 
generally  or  specially:  and  the  bill  wholly 
lails  to  charge  that  any  suit,  lien,  levy,  or 
seizure  is  threatened  by  the  inspector  in  case 
of  a  failure  or  refusal  to  submit  their  prod- 
uct to  his  inspection.  On  the  contrary,  the 
sole  and  exclusive  remedy  is  by  an  indict- 
ment or  information  in  a  court  having  juris- 
diction over  criminal  cases.  A  court  of 
equity,  moreover,  has  no  jurisdiction  to  en- 
join the  collection  of  a  personal  tax  or  fee 
when  the  bill  shows  no  ground  for  appro* 
bending  that  the  officer  will  attempt  to  en- 
force its  collection  against  the  property  ol 
the  complainant.  We  desist  from  further 
discussion  of  this  point,  because,  in  our  opin- 
ion, no  precedent  for  an  injunction  under 
such  a  state  of  facts  can  be  found,  and  be- 
cause such  an  allegation  discloses  no  equity 
whatever. 

In  the  natural  connection,  let  us  now  ex< 
amine  the  allegation  of  "irreparable  in- 
jui-y."  As  to  this  ground,  the  jurisdiction 
rests  upon  well-settled  principles.  A  mere 
allegation  that  irreparable  injury  will  en- 
sue is  insufficient.  Traversable  facts  must 
be  stated  in  the  bill,  which  show  that  plain« 
tiffs  cannot  have  an  adequate  remedy  at  law, 
or  that  the  injury  cannot  be  compensated  by 
an  action  for  damages  as  such.  1  High,  Inj. 
3d  ed.  S  34;  Clarke  y.  Oanz,  21  Minn.  387. 
That  a  court  of  equity  may  enjoin  upon 
some  other  ground  is  not  the  question  now, 
but  does  this  petition  aver  traversable  facts 
sufficient  to  state  a  cause  of  "irreparable  in- 
jury?" Dotes  y.  Chicago,  11  Wall.  108,  20 
L.  ed.  65;  Shelton  y.  Piatt,  139  U.  8.  596,  3S 
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L.  ed.  273,  11  Sup.  Ct.  Rep.  646;  Verdin  v. 
St,  Louis,  131  Mo.  loo  cit.  106,  107,  33  S.  W. 
480,  36  S.  W.  62.  The  statement  of  such 
essential  facts  is  jurisdictional.  Doios  v. 
Chicago,  11  Wall.  108,  20  L.  ed.  65.  When 
we  recall  that  by  no  possibility  can  the  prop- 
erty of  plaintiffs  therein  be  disturbed  for  the 
collection  of  the  inspection  fee,  it  is  plain  we 
must  look  elsewhere  in  the  petition  for  the 
traversable  facts  which  would  work  irre- 
parable damage.  If  found  at  all,  it  must  be 
in  the  allegation  that  the  inspection  trould 
necessarily  render  the  beer  stale,  flat,  and 
unsalable  by  opening  the  vessels  containing 
it,  for  that  purpose.  It  is  plain,  howei-er, 
that  this  averment  has  no  oUier  foundation 
than  the  act  itself,  and  is  a  legal  conclusion 
drawn  by  learned  counsel  from  the  law. 
Section  7  of  the  act  is  the  basis  of  this  con- 
tention, and  is  in  these  words:  ''It  shall 
be  the  duty  of  such  inspector  to  cause  to  be 
inspected  all  beer  or  other  malt  liquors 
brewed  or  manufactured  or  sold  in  this 
state,  and  if  he  shall  find  that  such  beer  or 
other  malt  liquor  has  been  made  from  pure 
hops  or  the  pure  extract  of  hops,  or  of  pure 
barley,  malt^  or  wholesome  yeast,  or  rice, 
to  place  upon  the  package  containing  such 
beer  or  malt  liquor  his  label  certifying  the 
'same  has  been  inspected  and  made  from 
wholesome  ingredients."  The  interpretation 
of  this  section  is  one  of  law.  It  should  re- 
ceive a  reasonable  construction, — one  which 
would  conform  to  common  sense,  and  at  the 
same  time  render  the  act  operative,  if  pos- 
sible. So  construed,  it  does  not  require  each 
barrel  or  bottle  to  be  opened  after  it  is 
closed.  The  learned  counsel  for  the  state 
beer  inspector,  the  officer  charged  with  this 
inspection,  say:  "There  is  but  one  practical 
and  intelligent  method  by  which  the  output 
of  lager  beer  in  this  stat>e  can  be  inspected ; 
that  is,  by  going  direct  to  the  brewery,  and 
taking  a  sample  of  their  mash,  and  of  the 
beer  that  they  are  fermenting.  This  method 
would  not,  in  the  slightest  manner,  interfere 
with  or  hinder  them  in  their  operations,  and 
would  at  the  same  time  enable  the  inspector 
to  inspect  hundreds  and  thousands  of  gal- 
lons of  beer  from  the  one  sample;  for,  as  the 
mash  is,  so  must  the  beer  be.  The  'mash' 
is  the  material  from  which  the  beer  is 
brewed.  But,  should  they  change  the  mash 
after  the  inspection,  they  could  not  possibly 
change  the  beer  after  it  was  brewed  in  the 
fermenting  tubs.  The  fermenting  vats  are 
great  cooperages,  holding  each  from  500  to 
5,000  gallons.  Into  these  the  beer  is  placed 
for  the  purpose  of  fermentation,  which  is 
the  last  act  of  the  brew.  After  the  fermen- 
tation, the  beer  is  run  off  into  hogsheads, 
barrels,  and  kegs  for  the  market"  We  think 
the  counsel  have  given  a  satisfactory  and 
reasonable  construction  of  the  act.  So  that, 
if  the  brewers  elect  to  stand  upon  their  con- 
struction that  the  act  is  unconstitutional, 
they  need  not  submit  to  an  inspection,  but 
may  refuse  to  pay  the  fees  therefor,  and  de- 
fend the  indictments  and  informations,  if 
any  are  found,  on  the  ground  of  the  uncon- 
stitutionality of  the  act.  On  the  other 
hand,  if  they  submit  to  the  law,  and  their 
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brew  is  inspected  in  the  vata  and  large  coop- 
erages, no  damage  whatever  can  result  to 
their  l>eer  fnxn  the  inspection,  and  ao  thu 
court  can  say  there  is  no  case  of  irr^arable 
damage  made  out  on  the  face  of  the  petitioo 
in  the  circuit  court. 

There  being,  then,  neither  allegations  of 
traversable  facts  showing  irreparable  dam- 
age, nor  ihe  absence  of  an  adequate  remedy 
at  law,  or  cloud  upon  title,  the  case  standi 
upon  the  allegations  of  the  unconstitutional- 
ity of  the  act  of  May  4,  1699,  and  the  com- 
plaint that  they  would  be  annoyed  by  a  mul* 
tiplicity  of  prosecutions  for  the  violation  of 
said  act.  Now,  a  court  of  equity  bas  no  ju- 
risdiction to  enjoin  criminal  prosecutions, 
and  yet  the  petition  for  the  injunction  in 
the  circuit  court  asked  and  the  restraining 
order  prohibited  the  inspector  and  his  depu- 
ties from  doing  anything  to  cany  out  the 
provisions  of  the  act.  He  can  make  no  in- 
spections, collect  no  fees,  nor  institute  any 
prosecution  for  violation  of  the  act.  Injunc- 
tions to  prevent  criminal  prosecutions  have 
been  held  so  completely  beyond  the  jurisdic- 
tion of  courts  of  chancery  that  their  decrees 
in  such  cases  have  been  disregarded  as  abso* 
lutcly  void  in  collateral  proceedings,  and 
parties  arrested  for  contempt  for  violating 
their  injunctions  discharged  on  habeas  eorp- 
us.  Re  Satcyef,  124  U.  S.  200,  31  L.  ed.  402. 
8  Sup.  Ct.  Rep.  482.  In  this  case  the  mere 
fact  that  the  injunction  is  not  asked  against 
the  prosecuting  attorney  of  the  state  eo  no- 
mine can  make  little  or  no  difference.  This 
court  must  look  at  the  effects  of  said  re- 
straining order  and  prayer  for  injunction, 
and  determine  whether  or  not  it  enjoins,  or 
will  enjoin,  if  granted,  the  institution  of 
criminal  proceedings  to  enforce  the  art. 
Thus,  in  Criahion  v.  Dahmer,  70  Miss.  602. 
21  L.  R.  A.  84,  13  So.  237:  Re  Sawyer,  124 
U.  R.  200,  31  L.  ed.  402,  8  Sup.  Ct  Rep.  482; 
Ycllowfttonp  Kit  v.  Wood,  18  Tex.  Civ.  App. 
683.  43  S.  W.  1068:  and  New  Home  Sevfinp 
Mach.  Co.  V.  Fletcher,  44  Ark.  139,— the 
prosecuting  or  circuit  attorneys  were  not 
made  parties  to  enjoin  the  prosecutions,  but 
this  did  not  deter  the  courts  from  holding 
that  the  purpose  of  the  bills  was  to  enjoiir 
criminal  prosecutions,  and  that  eourts  of 
equity  had  no  such  jurisdiction.  A  case 
strikingly  in  point  is  Fitta  v.  McOhee,  172 
U.  S.  516,  43  L.  ed.  535,  19  Sup.  Ct  Rep. 
269.  An  act  of  the  general  assembly  of  Ala- 
bama, approved  February  9,  1895,  prescribed 
certain  maximum  rates  of  toll  to  be  char^ 
on  the  bridge  across  the  Tennessee  river  be- 
tween the  counties  of  Colbert  and  Lauder- 
dale, in  that  state,  known  as  the  "Florence 
Dridge."  It  also  provided  that  if  the  own- 
ers, lessees,  or  operators  t)f  the  tiridge,  by 
themselves  or  their  agents,  demanded  or  re- 
ceived from  any  person  a  higher  rate  of  toll 
than  was  prescribed  by  the  act,  tbey  should 
forfeit  $20  for  each  offense,  to  be  recovered 
before  any  justice  of  the  peace  in  either  of 
said  counties.  McGhee  and  Fink,  receiTers 
of  the  Charleston  &,  Memphis  Railroad,  filed 
a  bill  in  the  circuit  court  of  the  United 
States  for  the  northern  district  of  Alabama, 
against  the  state  of  Alabama,  William  (L 
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Gates,  governor  thereof,  and  Fitts,  the  at- 
torney general  of  said  state,  alleging,  among 
other  things,  that  the  .rates  of  toll  fixed  by 
said  act  were  arbitrary,  unreasonable,  and 
amounted  virtually  to  confiscation  of  plain- 
tifiT's  property;  that  said  act  was  uncon<inr.u- 
tional,  and  deprived  them  of  their  property 
without  due  process  of  law,  and  denied  them 
the  equal  protection  of  the  law;  that  the  pro- 
vision imposing  the  penalty  for  demanding 
or  receiving  higher  tolls  than  prescribed  by 
the  act  was  intended  to  deter  from  question- 
ing the  validity  of  said  act;  that  they  were 
remediless,  except  by  a  bill  in  equity,  and 
prayed  for  an  injunction.    The  circuit  court 
granted  the  injunction,  and  on  appeal  the 
Supreme    Court     of     the     United    States, 
through  Mr.  Justice  Harlan,  held:     First, 
that  the  state  of  Alabama  could  not  be  sued 
in  this  manner  without  its  assent,  at  the  suit 
of  private  persons;  and,  secondly,  that  the 
circuit  court  of  the  United  States,  sitting  in 
equity,  was  without  jurisdiction  to  enjoin 
the    institution  or   prosecution  of   criminal 
proceedings  commenced  in  the  state  courts; 
that  to  do  so  would  be  to  invade  the  domain 
of   the    courts   of   common   law.     Said   the 
court:     "The  plaintiffs  state  that  the  toll 
gatherers  in  their  service  had  been  indicted 
in  a  state  court  for  violating  the  provisions 
of  the  aet  of  1895  in  respect  of  tolls.     Let 
them  appear  to  the  indictment,  and  defend 
themselves  upon  the  ground  that  the  state 
statute  is  repugnant  to  the  Constitution  of 
the  United  States.     The  state  court  is  com- 
petent to  determine  the  question  thus  raised, 
and  is  under  a  duty  to  enforce  the  mandates 
of  the  supreme  law  of  the  land.     Rohh  v. 
C<mnolly,  111  U.  8.  624,  28  L.  ed.  542,  4  Sup. 
Ct.  Rep.  544.     And  if  the  question  is  deter- 
mined  adversely  to  the   defendants  in   the 
highest  coui't  of  the  state  in  which  the  de- 
cision could  be  had,  the  judgment  may  be  re- 
examined by  this  court  upon  writ  of  error. 
lliat  the  defendants  may  be  frequently  in- 
dieted  constitutes  no  reason  why  a  Federal 
court  of  equity  6hould  assume  to  interfere 
with  the  ordinary  course  of  criminal  proced- 
ure in  a  state  court."    To  the  same  effect 
is  the  decision  in  Hemsleff  v.  Myers,  45  Fed. 
Rep.    283,    in   which  Jud|re  Caldwell    says: 
"A  man  who  has  a  full  and  complete  remedy 
at  law  to  recover  the  damages  he  suffers  can- 
not be  heard  to  say  that  the  damage  is  irrep- 
arable."    But   counsel    for   respondents    in- 
sist that  the  act  copied  into  and  made  part 
of  their  bill  in  the  circuit  court  is  not,  and 
doefl  not  purport  to  be,  a  criminal  statute. 
By  the  12th  section  of  said  act  it  is  provided 
that  all  prosecutions  for  fines  and  penalties 
under  said  act  shall  be  either  by  indictment 
or   information  in  any  court  of  competent 
jurisdiction,  and  by  the  10th  section  it  is 
provided  that  "any  person  who  shall  sell  anv 
beer  or  malt  liquors  within  this  state  which 
has  not  been  inspected  accord iwp  to  the  pro- 
visions of  this  act,"  etc.,  "shall  be  guilty  of 
a  misdemeanor  and  upon  conviction  shall  be 
ptinished  by  a  fine  not  exceeding  $500  or  by 
imprisonment  in  the  county  jail   not  less 
than   six  months."  etc.     If  these   words  do 
not  define  a  criminal  offense,  then  it  will  be 
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difiicult  to  find  appropriate  language  for 
that  purpose.  Plaintiffs  in  the  injunction 
cannot  be  proceeded  against  in  any  other 
manner  than  by  indictment  or  information. 
This  is  not  a  mere  quasi-criminal  proceed- 
ing, as  the  prosecution  for  violation  of  a  city 
ordinance;  it  is  a  criminal  statute  of  tlie 
state;  and  the  allegations  of  the  bill  as  to 
"heavy  fines  and  imprisonment"  can  have  no- 
reference  to  the  staying  of  any  other  pro- 
ceeding, and  the  object  in  view  can  only  be- 
to  enjoin  these  criminal  prosecutions.  Such- 
prosecutions  will  not  affect  defendants'  prop- 
erty rights,  and  an  injunction  is  not  neces- 
sary to  preserve  their  rights  to  any  of  their 
property.  Yellowstone  Kit  v.  Wood,  18  Tex. 
Civ.  App.  083,  43  S.  W.  1068;  New  Hom^ 
Sewing  Mach,  Co.  v.  Fletcher,  44  Ark.  139; 
High,  Inj.  S§  20,  68,  272,  1244;  Beach,  Inj. 
$§  59,  60,  574.  Tlie  result  of  our  examina- 
tion is  that  the  petition  in  the  circuit  court 
did  not,  and  in  the  very  nature  of  the  case 
could  not,  under  the  act  of  May  4,  1899,  al- 
lege facts  which  brought  the  case  under  any 
recognized  head  of  equity  jurisprudence. 

The  case  stands  upon  the  naked  averment 
that  the  law  in  unconstitutional,  and  the  in- 
spection fee  illegal;  the  remaining  aver- 
ments wholly  failing  to  make  a  case  under 
any  decision  of  this  court  for  injunctive  re- 
lief. In  Dows  V.  Chicago,  11  Wall.  108,  20 
L.  ed.  65,  Mr.  Justice  Field,  voicing  the  unan- 
imous judgment  of  the  Supreme  Court  of 
the  United  States  in  a  suit  to  restrain  the 
collection  of  a  tax  levied  by  the  city  of  Chi- 
cago on  the  ground  of  its  unconstitutional- 
ity, said:  "Assuming  the  tax  to  be  illegal 
and  void,  we  do  not  think  any  ground  is  pre- 
sented by  the  bill  justifying  the  interposi- 
tion of  a  court  of  equity  to  enjoin  its  col- 
lection. The  illegality  of  the  tax,  and  the 
threatened  sale  of  the  .shares  for  its  payment, 
constitute  of  themselves  alone  no  ground 
for  such  interposition.  Tliere  must  be  some 
special  circumstances  attendint^  a  threatened 
injury  of  this  kind  diRtlnguishing  it  from  a 
common  trespass,  and  bringing  the  case  un- 
der some  recognized  h«»ad  of  equity  jurisdic- 
tion before  the  preventive  remedy  of  injunc- 
tion can  be  invoked.  It  is  upon  taxation 
that  the  several  states  chiefly  rely  to  obtain 
the  means  to  carry  on  their  respective  gov- 
ernments, and  it  is  of  the  utmost  importance 
to  all  of  them  that  the  modes  adopted  to  en- 
force the  taxes  levied  should  be  interfered 
with  as  little  as  possible.  Any  delay  in  the 
proceedings  of  the  officers  upon  whom  the 
duty  is  devolved  of  collecting  the  taxes  may 
derange  the  operations  of  government,  and 
thereby  cause  serious  detriment  to  the  pub- 
lic. No  court  of  equity  will,  therefore,  al- 
low its  injunction  to  issue  to  restrain  their 
action  except  where  it  may  be  necessary  to 
protect  the  rights  of  the  citizen  whose  prop- 
erty is  taxed,  and  he  has  no  adequate  remedy 
by  the  ordinary  processes  of  the  law.  It 
niuat  appear  that  the  enforcement  of  the  tax 
would  lead  to  a  multiplicity  of  suits,  or  pro* 
duce  irreparable  injury,  or,  where  the  prop- 
erty is  real  estate,  throw  a  cloud  upon  the 
title  of  the  complainant,  before  the  aid  of  » 
court  of  equity  can  be  invoked.     In  the  cases 
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where  equity  has  interfered  in  the  absence 
of  theae  circomstanoeB  it  will  be  found,  upon 
-examinmtion,  that  the  question  of  jurisdic- 
tion was  not  raised,  or  was  waived."  This 
^explicit  statement  of  the  law  is  fully  sus- 
tained by  the  great  weight  of  authority  in 
this  country.  Cruickshank  t.  Bidwell,  176 
U.  S.  73,  44  L.  ed.  377,  20"  Sup.  CL  Rep.  280; 
8helt<m  ▼.  Piatt,  139  U.  S.  591,  35  L.  ed.  273, 
11  Sup.  Ct.  Rep.  646;  Allen  t.  PuUman'a 
J'alace  Car  Co.  139  U.  8.  661,  35  L.  ed.  303. 
11  Sup.  Ct.  Rep,  682;  Union  P.  R.  Co.  v. 
Oheyenne,  113  U.  S.  516,  28  L.  ed.  1008,  5 
Sup.  Ct.  Rep.  601;  Cooley,  Taxn.  p.  536; 
United  Line*  Teleg.  Co.  v.  Qrant,  137  N.  Y. 
7,  32  N.  E.  1005;  Pranklin  v.  Ap^l,  10  8. 
D.  391,  73  N.  W.  259;  ThomaB  v.  Rowe 
(Va.)  22  S.  E.  157.  Nowhere  is  the  doc- 
trine more  forcibly  and  correctly  stated  than 
in  Ueywood  y.  Buffalo,  14  K.  Y.  534. 

Having  examined  the  various  allegations 
•of  the  bill  for  injunction,  in  our  opinion  it 
4id  not  state  a  case  which  fell  within  the 
elass  of  which  the  circuit  court  had  juris- 
-diction  to  grant  an  injunction,  for  the  rea- 
son that  the  alleg^ed  unconstitutionalily  of 
the  law  alone  furnishes  no  groud  for  injunc- 
tion; and  because  the  circuit  court  had  no 
jurisdiction  to  prevent  the  institution  of 
-criminal  proceedings  by  the  inspector  by  in- 
formation to  punish  violations  of  said  act, 
and  because,  m  our  opinion,  the  bill  other- 
wise charges  no  traversable  facts  showing  a 
want  of  an  adequate  remedy  at  law,  but,  on 
the  contrary,  shows  that  the  courts  of  law 
are  open  to  the  plaintiffs  in  said  case  to 
make  their  defense  to  any  prosecution  under 
said  act,  and  that  the  act  of  May  4,  1809. 
•does  not  require  an  inspector  to  open  sealed 
packages  of  beer  after  they  are  closed  to  in- 
spect the  same,  but  may  inRpect  said  beer  or 
malt  liquors  before  put  in  the  closed  barrels 
-or  bottles.  For  these  reasons  we  think  the 
provisional  rule  of  prohibition  should  be 
made  absolute  ajrainst  Judge  Wood  and  the 
circuit  court  over  which  he  presides,  but,  as 
Judcre  Ferris  took  no  part  in  the  case,  it  is 
•ordered  dismissed  as  to  him. 

Brace,   Marshall,   and   ValUant,  JJ., 

-concur. 

Sherwood,  J.,  not  being  present  at  the 
liearing,  takes  no  part  in  the  decision. 

Bnreess,  J.,  dissenting: 

I  respectfully  dissent  from  the  opinion 
rendered  in  this  case  by  a  majority  of  the 
court,  which  holds  that  the  St.  Louis  cir- 
cuit court  was  without  jurisdiction  of  the 
subject-matter  of  controversy  in  the  injunc- 
tion proceeding  of  the  American  Brewing 
•Company  against  George  R.  Kenamore.  state 
insDpptor  of  beer  and  malt  liquors,  and  that 
•prohibition  would  lie  against  the  judge  of 
the  court  before  whom  the  proceeding  was 
pendinj?  to  prevent  him  from  proceeding 
with  the  case,  and  to  annul  the  restraining 
order  which  had  theretofore  been  issued  in 
the  case.  The  petition  in  that  case,  omit- 
iins'  the  formal  parts,  is  as  follows: 

"Plaintiffs  bring  this  suit  on  behalf  of 
themselves  and  all  others  in  the  state  of  Mis- 
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sonri  similarly  situated,  and  state  that  the 
American  Brewing  Company,  the  Anheuser- 
Busch  Brewing  Association,  the  Columbia 
Brewing  Company,  the  Consumers'  Brewing 
Company,  the  Home  Brewing  Company,  the 
National  Brewery  Company,  the  St.  Louis 
Brewing  Association,  and  the  Wm.  J.  Lemp'a 
brewing  Company,  the  above-named  plain- 
tiffs,  are  business  corporations  duly  organ- 
ized under  the  laws  of  the  state  of  Missouri, 
and  are  each  and  all  of  them  authorised  b^ 
their  charters  to  engage  in  the  manufacture 
and  sale  of  beer  and  other  malt  liquors,  and 
they  are  now,  and  have  been  for  many  yean 
past,  engaged  in  that  occupation  in  the  city 
of  St.  Louis,  and  state  of  Missouri;  and  alao 
that  Louis  Obert  is  a  citizen  of  this  state, 
and  is  engaged  in  the  manufacture  and  sale 
of  beer  and  other  malt  liquors,  and  is  now, 
and  has  been  for  many  years  past,  engaged 
in  that  occupation  in  the  city  of  St.  Louis 
and  state  of  Missouri.  Plaintiffs  further 
state  that  the  defendant,  George  R.  Kena- 
more, has  recently  been  appointed  by  the 
governor  of  the  state  of  Missouri  as  beer  in- 
spector, under  and  by  virtue  of  an  act  of  the 
general  assembly  entitled  *An  Act  Creating 
the  Office  of  Inspector  of  Beer  and  li^lt  Liq- 
uors of  the  State,  and  Providing  for  the  In- 
spection of  Beer  and  Malt  Liquors  Manufac- 
tured and  Sold  in  This  State,'  approved  Mav 
4,  1890.  TThe  act  is  then  set  out  in  full,  and 
is  to  be  found  in  Mo.  Laws  1899,  pp.  228- 
231.  inclusive.l  Plaintiffs  state  that  the 
said  defendant,  Kenamore,  had  qualified  un- 
der the  terms  of  said  act  of  the  general  as- 
sembly, and  claims  to  be  entitled  to  act  as 
such  beer  inspector,  and  entitled  to  discharge 
the  duties  thereof,  and  claims  to  be  entitled 
to  enforce  and  carry  out  the  provisions  of 
said  act  of  the  general  assembly,  and  to  that 
end  has  appointed  his  deputies  as  therein 
provided,  and  has  also  issued  a  circular  let- 
ter notifying  plaintiffs  and  all  other  persons 
in  this  state  similarly  situated  that  he  in- 
tends to  enforce  said  act  of  May  4,  1899,  and 
each  and  every  provision  thereof,  and  requir- 
ing plaintiffs  and  all  others  similarly  situat- 
ed to  submit  their  products  of  beer  and  oth- 
er malt  liquors  to  his  inspection,  and  also 
threatens  to  exact  the  illegal  tax  imposed  by 
said  act  under  the  name  of  inspection  fees, 
as  hereinafter  more  fully  set  forth.  And 
plaintiffs  state  that  defendant  has  also  sent 
a  circular  letter  to  the  retail  dealers  in  beer 
and  malt  liquors  in  this  state, — ^that  is  to 
say,  to  plaintiffs'  customers, — ^pretending 
that  said  act  of  May  4,  1899,  is  applicable  to 
them,  and  threatening  them  with  the  penal- 
tics  of  said  act  if  they  continue  to  sell  beer 
or  malt  liquors  not  stamped  in  accordance 
with  said  act  of  May  4,  1899.  Plaintiffs 
further  state  that,  besides  these  plaintiffs 
there  are  other  persons,  firms,  and  corpora- 
tions engaged  in  the  manufacture  and  sale 
of  beer  in  the  state  of  Missouri,  as  follows: 
At  Kansas  City,  Missouri:  The  Ferdinand 
Heim  Brewing  Company,  J.  D.  Her  Brewing 
Company,  G.  Muehlbach  Brewing  Company. 
At  St.  Charles,  Missouri:  Jacob  Moerschrf, 
(Jharles  Rchibi.  At  Ste.  Genevieve.  Mis- 
souri:    The     Ste.     Genevieve    Brewing    & 
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Lighting  Association.  At  St.  Joseph,  Mis- 
«ourt ;  The  M.  K.  Goetz  Brewing  Company, 
John  Jester,  the  St.  Joseph  Brewing  Com- 
pany. At  Sedalia,  Missouri:  The  Moer< 
schel  Brewing  Company.  At  Springfield, 
Missouri:  The  Springfield  Brewing  Com- 
pany. At  Washington,  Missouri:  John  B. 
Itusch.  At  Weston,  Missouri :  The  Weston 
Brewing  Company.  At  Cape  Girardeau 
Missouri:  The  Cape  Brewing  k  Ice  Com- 
pany. At  Hannibal,  Missouri:  Herl-Kod- 
lin  Brewing  Company,  Elizabeth  Reidel.  At 
Hermann,  Missouri :  Huffo  Kropp.  At  Jef- 
ferson City,  Missouri:  The  Capital  Brewing 
Company.  At  Appleton,  Missouri:  Casper 
Ludwig.  That  the  plaintiffs  and  the  per- 
sons, firms,  and  corporations  last  hereinbe- 
fore named  manufacture  annually  not  less 
than  2,500,000  barrels  of  beer  of  thirty-one 
gallons  each;  of  which  amount  they  sell  in 
the  state  of  Missouri  not  less  than  1,275,000 
barrels  of  thirty-one  gallons  each;  and  out- 
side of  the stateof  Missouri  notices  than  975,- 
000  barrels  of  thirty-one  gallons  each.  That 
of  the  parties  plaintiff  and  the  persons,  firms, 
and  corporations  named,  twelve  sell  their 
product  in  the  state  of  Missouri,  and  that  a 
majority  of  the  remainder  sell  the  largest 
portion  of  their  product  in  this  state,  but 
that  one  of  the  parties  above  mentioned  sells 
more  than  two  thirds  of  its  product,  and  an- 
other of  the  parties  sells  about  four  fifths  of 
ite  product,  outside  of  the  state,  and  that  an- 
other one  of  said  parties  sells  more  than  one 
half  of  its  product  outside  of  this  state; 
that,  with  the  exception  of  the  three  compan- 
ies last  referred  to,  all  the  brewers  manu- 
facturing in  the  state  of  Missouri  sell  either 
all  or  the  greater  portion  of  their  product  in 
the  state.  That,  in  addition  to  the  persons, 
firms*  and  corporations  hereinbefore  men- 
tioned as  manufacturing  and  selling  beer  in 
the  state  of  Missouri,  there  are  persons, 
firms,  and  corporations  engaged  in  manufac- 
turin^r  beer  in  other  states,  and  particularly 
in  the  states  of  Illinois  and  Wisconsin,  who 
annually  ship  into  and  sell  in  the  state  of 
Miasoiiri  not  less  than  166,000  barrels  of 
beer  of  thirty-one  gallons  each,  all  of  which 
will  more  fully  appear  by  afiidavits  herewith 
filed.  That,  m  addition,  there  are  large 
<juantitie8  of  ale  imported  from  other  states 
in  the  Union.  That,  in  addition  to  the  fore- 
^ing.  there  are  imported  into  the  state  by 
rarious  persons,  firms,  and  corporations  en- 
?a^:ed  in  the  sale  of  beer,  large  quantities  of 
beer  from  foreign  countries,  and  especially 
he<*r  from*  Germany  and  ale  from  England, 
and  that  the  a<?srrepate  amount  of  beer  and 
ale  thus  imported  from  Germany  and  from 
TSnojland,  together  with  the  ale  imported 
from  other  states  of  the  Union  and  sold  in 
this  Btate,  amounts  in  the  aggregate  to  an 
annual  importation  and  sale  of  about  1,500 
barrels.  That  there  are  engaged  in  the 
manufocture  of  beer  known  as  *weiss  beer* 
the  following  persons,  firms,  and  corpora- 
tions: At  St.  Louis,  Missouri:  The  St. 
Louis  Weiss  Beer  Brewing  Company,  Schrad- 
er  Berlina  Valena  Company,  Stecher&  Thom- 
as, Wittman-Rost  Brewing  Company,  Amer- 
ican Weiss  Beer  Company,  Berliner  Import^ 
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ed  Weiss  Beer  Company,  Columbia  Weiss 
Beer  Company.  At  Kansas  City,  Missouri: 
W.  L.  Schnick,  P.  Seltzer  k  Sons,  Bremer 
k  Thomtk  That  about  5,200  barrels  of 
weiss  beer  are  manufactured  in  this  state 
annually,  of  which  about  4,000  barrels  are 
sold  in  Missouri,  and  1,200  barrels  are  ex- 
ported. That  weiss  beer  is  a  malted  and  fer- 
mented liquor,  brewed  from  wheat,  and  has 
always  been  so  brewed,  and  canuot  be  made 
from  any  other  cereal.  That  lager  beer  is 
made  commonly  of  hops,  of  malted  barley, 
and  of  barley,  rye,  corn,  and  other  farinace- 
ous cereals  which  it  may  be  convenient  for 
the  brewer  to  use,  and  it  may  be  properly 
made  of  any  farinaceous  cereal  used  in  con- 
junction with  hops  and  malt  in  the  produce 
tion  of  lager  beer;  and  such  cereals  when  so 
used  are  entirely  wholesome.  That  beer, 
whether  weiss  beer  or  lager  beer,  and  what- 
ever cereals  may  be  used  in  its  manufacture, 
must,  for  purposes  of  sale,  be  inclosed  in 
tight  padcages  of  fflass  or  wood,  and  when  so 
prepared  for  sale  by  enclosure  in  such  tight 
packages  the  packages  cannot  be  opened 
without  injury  to  the  contents,  ana  are 
never  opened  except  for  purposes  of  imme- 
diate consumption.  That  to  open  the  same 
prior  to  the  consumption  thereof  is  to  ren- 
der the  beer  stale,  flat,  unpalatable,  and 
sour.  And  plaintifTs  say  that  the  average 
price  or  value  of  beer  manufactured  and 
sold  in  this  state,  exclusive  of  United  States 
revenue  stamps,  is  $5  per  barrel  of  thirty- 
one  gallons.  Plaintiffs  further  state  that 
they  are  advised  and  believe,  and  so  charge^ 
that  said  act  of  the  general  assembly  of  May 
4,  1899,  hereinabove  fully  set  out,  is  uncon- 
stitutional, inopei-ative,  and  void,  and  thai 
it  is  against  common  right,  and  of  no  bind- 
ing force,  validity,  or  effect  so  far  as  these 
plaintiffs  and  all  others  similarly  situated 
are  concerned,  for  the  following  reasons,  to 
wit: 

"  ( 1 )  llie  said  act  of  the  general  assembly 
of  May  4,  1809,  violates  S  28,  art.  4,  of  the 
Constitution  of  the  state  of  Missouri,  which 
provides  that  no  bill  (except  certain  bills 
therein  specifically  designated)  shall  con- 
tiiin  more  than  one  subject,  which  shall  be 
clearly  expressed  in  its  title.  Plaintiffs 
state  that  the  said  act  of  May  4,  1899,  does 
not  come  within  any  of  the  exceptions  in 
said  constitutional  provision  enumerated, 
but  that  said  act,  nevertheless,  does  contain 
more  than  one  subject,  in  that  it  provides 
specifically  of  what  material  beer  and  other 
malt  liquors  shall  be  manufactured  in  this 
state,  and  also  provides  for  an  inspection  of 
all  beer  and  malt  liquors  sold  in  this  state; 
and  said  act  furtlier  contains  a  revenue 
measure,  in  this :  that  the  inspection  fee  au- 
thorized by  the  said  act  to  be  charged  on  ac- 
count of  the  inspection  of  beer  and  malt  li- 
quors is  in  fact  a  tax.  The  entire  expense 
of  the  inspection,  as  provided  by  the  act  it- 
self, amounts  to  $12,000  a  year,  while  the 
inspection  fees  upon  the  beer  annually  sold 
in  this  state,  as  hereinbefore  set  forth, 
amount  to  not  less  than  $555,000,  an  excess 
of  more  than  half  a  million  dollars  above  the 
cost  of  inspection,  which  excels  of  half  a 
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million  of  dollars  is,  by  the  terms  of  the  act^ 
and  by  its  necessary  operation  and  effect,  a 
specific  tax  upon  beer  sold  in  this  state,  and 
is  levied  for  the  purpose,  and  is  required  by 
the  said  act  to  be  turned  into  the  general 
revenues  of  the  state  for  the  uses  of  such 
general  revenue.  And  plaintiffs  state  that 
said  bill  as  introduced  m  the  senate  of  the 
state  of  Missouri  was  recognized  by  its 
framer  to  be  a  revenue  bill,  and  was  enti- 
tled when  the  sam«  was  introduced,  *An  Act 
Creating  the  Oflfice  of  Inspector  of  Beer  and 
Halt  Liquors,  and  Providing  for  an  Increase 
in  the  Qeneral  Revenue  of  the  State,'  and 
that  th«  said  bill  was  treated  throughout  as 
a  revenue  measure,  and  was  supported  as 
such  by  those  who  advocated  it  and  voted  for 
it  in  the  senate  and  in  the  house  of  repre- 
sentatives of  the  Missouri  general  assembly ; 
but,  nevertheless,  the  title  of  the  said  act, 
while  the  same  was  pending  in  the  senate, 
was  amended  to  read  as  it  now  stands,  and 
to  mention  the  inspection  of  beer  only,  and 
was  left  silent  as  to  the  other  subjects  in 
said  act  contained,  and  as  thus  amended  the 
said  act  passed  the  senate,  and  was  sent  to 
the  house,  and  there  passed,  and  as  the  said 
bill  passed  the  senate  and  house  there  was 
nothing  in  its  title  to  express  or  indicate 
that  it  relates  to  the  subject  of  taxation  or 
revenue. 

'*(2)  Because  said  act  of  the  general  as- 
sembly is  violative  of  §  8,  art.  10,  of  the  Con" 
stitution  of  Missouri,  which  provides  that 
'the  state  tax  on  property,  exclusive  of  the 
tax  necessary  to  pay  the  bonded  debt  of  tho 
state,  shall  not  exceed  20  cents  on  the  $100 
valuation;  and  whenever  the  taxable  prop- 
erty of  the  state  shall  amount  to  $900,000,- 
000,  the  rat«  shall  not  exceed  16  cents.'  And 
plaintiffs  show  to  the  court  that  in  the  year 
1892  the  taxable  property  of  this  state 
reached  the  sum  of  $900,000,000  in  value,  of 
which  fact  the  governor  made  due  proclama- 
tion, and  thereupon  the  rate  of  taxation  for 
state  purposes,  exclusive  of  the  special  tax 
levied  to  pay  interest  on  the  bonded  debt, 
was  by  the  act  of  March  24,  1892,  reduced  to 
15  cents  on  the  $100,  being  the  maximum 
rate  allowed  by  the  Constitution,  and  the 
general  assembly  cannot  now  constitutional- 
ly tax  property  for  general  state  purposes 
in  excess  of  that  rate;  that  said  maximiun 
rate  of  taxation  is  now,  and  has  ever  since 
said  year  1892  been,  imposed  upon  all  proper- 
ty in  this  state,  including  beer  and  aJl  arti- 
cles entering  into  the  manufacture  of  beer 
and  other  malt  liquors.  And  plaintiffs  state 
that  all  taxes  hitherto  imposed  by  the  gen- 
eral assembly  up  to  said  maximum  limit  up- 
on beer  and  other  malt  liquors  have  been  du- 
ly paid  by  plaintiffs  as  they  have  become  due 
and  payable;  that  under  existing  laws  they 
are  duly  authorized  and  licensed  by  the 
state  to  manufacture  and  sell  beer  and  malt 
liquors,  for  which  authority  they,  and  each 
of  them,  pay  a  license  fee,  and  they  will  be 
obliged  to  pay  said  license  fee  and  the  said 
stal^  tax  of  16  cents  on  the  $100  valuation 
for  the  current  year,  and  as  long  as  said 
maximum  rate  continues  to  be  imposed ;  but 
that  the  act  of  the  general  assembly  afore- 
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said,  under  the  guise  of  an  inspection  law,, 
proposes  to  levy  an  additional  tax  of  1  cent 
per  gallon,  which  is  equal  to  $6.20  on  the 
$100  valuation  on  all  beer  or  other  malt  li- 
quors manufactured,  owned,  or  offered  for 
sale  by  plaintiffs  and  others  similarly  situ- 
ated, besides  a  tax  of  2  oents  upon  each 
package  containing  8  gallons  or  less  of  such 
beer  or  other  malt  liquors,  which  latter  \& 
equal  to  $1.60  on  the  $100,  making  a  total 
of  $7.80  on  the  $100  valuation;  that  this  ad- 
ditional tax  is  not  needed  for  inspection  pur- 
poses, but,  if  enforced,  would  yield  a  net  rev- 
enue of  more  than  half  a  million  dollars  per 
annum  to  the  state,  after  deducting  the  ex- 
penses of  inspection  and  collection,  which 
are  limited  to  $12,000  per  annum  in  said 
act;  that  said  act  is  in  truth  and  in  fact  a 
revenue  measure,  and  the  proposed  levy  im- 
post, or  tax  upon  all  beer  or  other  malt  li- 
quors in  this  state,  is  a  tax  on  property,  to  be 
paid  into  the  state  treasury,  and  to  be  cred- 
ited to  the  general  revenue  fund,  and,  a^ 
shown  by  the  above  figures,  is  enormously  in 
excess  of  the  limit  imposed  by  said  §  8,  art. 
10,  of  the  Constitution  of  this  state,  being  In 
fact  fifty-two  times  as  large,  and  is  there- 
fore ille^l,  unconstitutioncu,  and  void. 

**  (3)  Because  said  act  of  May  4,  1899,  vio- 
lates S  3,  art.  10,  of  the  Constitution  of  Mia- 
souri,  which  provides  that  taxes  may  be  lev- 
ied and  collected  for  public  purposes  only, 
and  that  they  shall  be  uniform  upon  the 
same  .class  of  subjects  within  the  territorial 
limits  of  the  authority  levying  the  tax;  and 
is  also  in  violation  of  §  4  of  said  article  lO,. 
which  provides  that  all  property  subject  to 
taxation  shall  be  taxed  in  proportion  to  it» 
value ;  and  plaintiffs  state  that  said  act  of 
May  4,  1899,  selects  one  species  of  property 
in  this  state,  and  imposes  an  onerous  tax  of 
more  than  7  per  cent  on  the  same  for  state 
purposes,  which  tax  is  not  imposed  U7H>n  any 
other  property  within  this  state:  and  said 
proposed  tax,  if  enforced,  would  impose 
double  taxation  upon  one  and  the  same  spe- 
cies of  property  viz.t  the  general  property 
tax  of  16  cents  on  the  $100  levied  upon  all 
property  alike,  including  beer  and  the  mate- 
rials entering  into  its  manufacture,  and  a 
special  property  tax  of  780  cents  on  $100  on 
the  same  beer,  imposed  by  the  act  of  yUx 
4.  1809.  And  plaintiffs  state  that  said  act 
of  May  4,  1899,  selects  the  finished  product 
of  the  manufacturers  of  beer  and  malt  li- 
quors in  this  state,  and  imposes  upon  them 
an  onerous  tax  of  780  cents  on  the  $100, 
which  tax  is  not  imposed  upon  the  finished 
product  of  any  other  manufacturer  in  the 
state,  nor  upon  the  goods,  wares,  and  mer- 
chandise of  any  merchant  in  the  state,  in 
violation  of  the  above-recited  provision  of 
the  Constitution  and  laws  of  the  state;  that 
no  other  or  greater  amount  of  tax  is  now  lev- 
ied by  law  upon  merchants  in  this  state,  or 
upon  manufacturers  in  this  state,  than  was 
levied  and  assessed  upon  them  by  law  prior 
to  August  20,  1899,  except  upon  the  manu- 
facturers of  beer  and  malt  liquors,  as 
against  whom  said  act  of  May  4,  1899,  cre- 
ates an  arbitrary  and  unwarranted  discrimi- 
nation in  taxation,  contrary  to  the  Constitu« 
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ti(m  and  lawa  of  the  state.  And  plaintiffs 
«tate  that  said  act  of  May  4,  1899,  is  not 
imifonn  in  its  character  as  to  brewers,  but 
discriminates  between  the  persons  engaged 
in  the  manufacture  and  sale  of  beer  in  this 
state,  in  this:  that  imder  the  provisions  of 
said  act  the  brewer  in  Missouri  who  manu- 
factures for  sale  within  the  state  is  taxed  39 
cents  per  barrel  upon  his  product,  while  the 
brewer  in  Missouri  who  manufactures  for 
exportation  from  the  state  is  exempt  from 
such  tax,  and  thereby  in  fact  receives  a 
bounty,  which  is  denied  the  manufacturer 
whose  product  is  consumed  in  this  state. 
And  plaintiffs  say  that,  besides  being  a  dis- 
crimination in  violation  of  the  rule  of  uni- 
formity imposed  by  the  Constitution,  the  act 
ia  in  violation  of  §i  6,  7,  art.  10,  of  the  Con- 
stitution of  Missouri,  relating  to  exemptions 
from  taxation,  and  which  prohibit  all  ex- 
emptions of  property  from  taxation  except 
the  classes  therein  specially  enumerated,  and 
lo  which  the  proposed  exemptions  in  this  act 
do  not  belong.  And  plaintiffs  state  that 
said  act  of  May  4,  1899,  also  violates  said  I 
4j  art.  10,  in  this:  that  it  imposes  a  specific 
tax  on  personal  property  according  to  quan- 
tity and  without  r^ard  to  value.  And 
plaintiffs  further  state  that  the  beer  sold  in 
this  state  is  not  all  of  the  same  value,  nor  is 
it  sold  upon  the  market  at  the  same  price, 
but  such  beer  is  of  different  values,  and  is 
sold  at  different  prices;  but,  nevertheless, 
the  tax  imposed  upon  the  same  by  said  act 
of  May  4,  1899,  is  1  cent  per  gallon  and  2 
cents  per  package,  regardless  of  value. 

"(4)  Because  said  act  of  May  4,  1899,  is 
violative  of  §  4,  art.  2,  of  the  Constitution  of 
Missouri,  which  provides  *that  all  persons 
have  a  natural  right  to  life,  liberty,  and  the 
enjoyment  of  the  gains  of  their  own  indus- 
try; that  to  give  security  to  these  things  is 
the  principal  office  of  governtiient.  and  that 
when  government  does  not  confer  this  securi- 
ty it  fails  of  its  chief  design;'  and  also  §  30, 
art.  2,  which  provides  that  *no  person  shall 
be  deprived  of  life,  liberty,  or  property  with- 
out due  process  of  law.'  And  plaintiffs  say 
that  said  act  of  May  4,  1899,  violates  said 
provisions  of  the  Constitution  of  Missouri  In 
this:  that  said  act  provides  that  no  per- 
son or  persons  engaged  in  the  brewing  or 
manufacture  of  beer  other  than  malt  liquors 
^hall  use  any  substance  or  material  in  the 
manufacture  of  brewing  of  beer  or  other 
malt  liquors  other  than  those  mentioned  in 
5  4  of  said  act,  and  thereby  imposes  an  un- 
reasonable, oppressive,  and  unconstitutional 
rp«5traint  upon  a  lawful  occupation,  and 
which  plaintiffs  have  been  expressly  author- 
ized to  engage  in  by  the  charters  and  fran- 
chises granted  to  them  by  the  state  of  Mis- 
^uri,  and  an  occupation  which  every  citi- 
zen of  the  United  States  has  a  right  to  cn- 
gasre  in;  that  wholesome  and  harmless  in- 
^edients  other  than  those  specified  in  said  9 
4  may  be  properly  used  in  the  manufacture 
of  beer.  And  plaintiffs  further  state  that 
said  §  4  excludes  corn,  wheat,  rye,  and  other 
farinaceous  cereals,  which  are  properly  used 
in  the  manufacture  of  malt  liquors,  and  that 
weiss  beer  cannot  be  made  without  the  use 
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of  wheat.  And  plaintiffs  further  stats  that 
said  S  4  excludes  the  use  of  at  least  one  in« 
gredient,  to  wit^  water,  which  is  absolutely 
required,  and  which  forms  the  major  part  ot 
all  beers  and  malt  liquors ;  and  plaintiffs  say 
that  the  limitations  aforesaid  are  in  viola- 
tion of  the  rights  secured  to  the  people  of 
this  state  by  the  provisions  of  the  Constitu- 
tion above  referred  to,  and  are  also 
against  common  right,  independent  of  any 
constitutional  provisions.  Also  in  this:  that 
the  inspection  provided  for  in  said  act  is  an 
inspection  of  beer  in  the  packages  in  which 
the  same  is  to  be  put  up  for  sale,  and  that, 
owing  to  the  nature  of  beer  and  malt  li- 
quors, such  an  inspection,  if  carried  out,  will 
be  destructive  of  plaintiffs'  products,  and 
render  the  same  unsalable,  and  cause  great 
and  irreparable  damage  to  their  nroperty 
and  business,  and  prevent  them,  and  each  of 
them,  from  properly  pursuing  their  occupa- 
tion as  brewers  in  this  state. 

"(5)  Because  said  act  of  May  4,  1899,  is 
violative  of  §  1  of  the  14th  article  of  Amend- 
ments to  the  Constitution  of  the  United 
States,  which  provides  that  *no  state  shall 
make  or  enforce  any  law  which  shall  abridge 
the  privileges  or  immunities  of  citizens  of 
the  United  States,  nor  shall  any  state  de- 
prive any  person  of  life,  liberty,  or  property 
without  due  process  of  law,  nor  deny  to  any 
person  within  its  jurisdiction  the  equal  pro- 
tection of  the  laws.'  And  also  violates  §  2, 
art.  4,  of  said  Constitution,  which  providen 
that  the  citizens  of  each  state  shall  be  enti- 
tled to  all  the  privileges  and  immunities  of 
citizens  in  the  several  states.  And  plaintiffs 
say  that  said  act  of  May  4,  1899,  violates 
said  provisions  of  the  Constitution  of  the 
United  States  in  that  said  act  provides  that 
no  person  or  corporation  engaged  in  the 
brewing  or  manufacture  of  beer  or  other 
malt  liquors  shall  use  any  substance  or  mate- 
rial in  the  manufacture  or  brewing  of  beer  or 
other  malt  liquors  other  than  those  men- 
tioned in  §  4  of  said  act,  and  thereby  im- 
poses the  unreasonable,  oppressive,  and  un- 
constitutional restraint  upon  a  lawful  occu- 
pation, and  upon  an  occupation  which  plain- 
tiffs have  been  expressly  authorized  to  en- 
gage in,  and  which  every  citizen  of  the 
United  States  has  a  right  to  engage  in;  that 
wholesome  or  harmless  ingredients  other 
than  those  specified  in  said  §  4  may  be  prop- 
erly used  in  the  manufacture  of  beer;  that 
corn,  wheat,  rye,  and  other  farinaceous  cere- 
als are  wholesome  and  are  properly  used  in 
the  manufacture  of  malt  liquors;  and  that 
weiss  beer  cannot  be  made  at  all  without  the 
use  of  wheat.  And  plaintiffs  further  state 
that  said  §  4  of  the  act  of  May  4,  1899,  also 
excludes  one  ingiedient,  to  wit,  water,  which 
is  absolutely  required,  and  which  forms  the 
major  part  of  all  beer  and  malt  liquors. 
And  plaintiffs  say  that  said  act  of  May  4, 
1899,  is  an  unwarranted,  arbitrary,  and  op- 
pressive exercise  of  government  interference 
in  the  lawful  occupation  of  a  portion  of  the 
citizens  of  the  United  States,  and  that  the 
limitations  and  restrictic>ns  contained  in 
said  act  are  in  violation  of  the  rights  se- 
cured to  the  people  of  the  L  nited  States  by  the 
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pnmsions  of  the  Federal  Constitution  above 
referred  to,  and  are  also  against  common 
right,  independent  of  any  constitutional  pro- 
vision. Also  because  the  said  act  of  May 
4,  1899,  violates  the  above  provision  of  said 
14th  Amendment  to  the  Constitution  of  the 
United  States,  in  this:  that  said  act  arbi- 
trarily selects  the  finished  product  of  the 
manufacturer  of  beer  and  malt  liquors,  and 
imposes  upon  such  product  a  tax  other  and 
greater  than  is  imposed  upon  the  finished 
product  of  any  other  manufacturer  in  the 
state,  or  upon  the  property  of  any  other  per- 
son or  class  of  persons  in  the  state;  that  by 
reason  of  such  arbitrary,  unjust,  and  unrea- 
sonable discrimination  and  class  legislation 
said  act  denies  the  manufacturers  of  beer 
and  malt  liquors  equality  before  the  law,  and 
deprives  them  of  the  protection  of  equal  laws 
to  which  they  are  entitled.  Said  act,  more- 
over, discriminates  between  the  manufactur- 
ers of  beer  and  malt  liquors  in  this  state,  in 
that  tlie  brewer  who  manufactures  for  sale 
within  this  state  is  taxed  39  cents  per  bar- 
rel upon  his  product,  while  the  brewer  who 
exports  his  product  from  the  state  is  exempt 
from  such  tax. 

"(6)  Because  said  act  of  May  4,  1899,  is 
inoperative  and  void  for  uncertainty  and  for 
want  of  adequate  and  practical  provision  in 
the  act  to  carry  it  into  execution ;  that  it  is 
practically,  as  well  as  scientifically,  impos- 
sible by  any  inspection  or  analysis  of  beer 
or  malt  liquors  to  determine  whether  cereals 
other  than  those  enumerated  in  the  said  act 
have  been  used  in  its  manufacture,  as  will 
more  fully  appear  from  affidavits  herewith 
filed.  And  plaintiffs  state  that  one  inspec- 
tor and  four  deputies  cannot  inspect  all  the 
beer  manufactured  from  day  to  day  in  the 
state  of  Missouri,  without  subjecting  the 
brewers  to  ruinous  delays;  also  that  beer 
cannot  be  made  exclusively  of  the  ingredi- 
ents and  substances  specified  in  i  4  of  said 
act,  and  may  properly  be  made  of  cereals 
other  than  those  named  in  said  act;  also 
that,  in  order  to  inspect  beer  in  the  packa- 
ges in  which  it  is  put  up  for  the  market  as 
required  by  said  act,  viz.,  barrels,  kegs,  and 
bottles,  such  barrels,  kegs,  and  bottles  must 
be  opened,  which  would  so  damage  the  con- 
tents as  to  render  the  same  unsalable,  and 
unfit  for  consumption,  as  will  more  fully  ap- 
pear from  affidavits  herewith  filed, 

"(7)  Because  said  act  of  May  4,  1899,  is 
repugnant  to  the  provisions  of  the  Constitu- 
tion of  the  United  States  concerning  the  reg- 
ulations of  interstate  commerce,  being  I  8, 
art.  1,  of  said  Constitution,  as  well  as  S  2, 
art.  4,  of  said  Constitution,  declaring  that 
the  citizens  of  each  state  shall  be  entitled  to 
all  the  privileges  and  immunities  of  citizens 
in  the  several  states;  and  to  the  2d 
clause  of  S  10,  art.  1,  of  said  Constitution, 
which  provides  that  no  stete  shall,  without 
the  consent  of  Congress,  lay  any  imposts  or 
duties  on  importo  or  exporte  except  what 
may  be  absolutely  necessary  for  executing 
its  inspection  laws;  and  is  also  repugnant  to 
S  1  of  the  14th  Amendment  to  said  Constitu- 
tion of  the  United  States,  which  provides 
that  'no  state  shall  make  or  enforce  any  law 
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which  shall  abridge  the  privileges  or  immo- 
nities  of  citizens  of  the  United  States,  nor 
shall  any  steto  deprive  any  person  of  life,, 
liberty,  or  property  vrithout  due  process  of 
law,  nor  deny  to  any  person  within  its  ju- 
risdiction the  equal  protection  of  the  laws,' 
And  plaintiff! s  say  that  said  act  of  May  4^ 
1899,  violates  the  above  provisions  of  the 
Constitution  of  the  United  States  in  this: 
that  it  requires  all  beer  and  malt  liquors  im- 
ported into  the  state  of  Missouri  from  other 
states  and  territories  or  foreign  countries^ 
while  still  in  original  package,  and  before  be- 
ing olTered  for  sale,  to  be  inspected  and  la- 
beled, and  said  tax  of  1  cent  per  gallon  and 
2  cente  per  package  thereon  to  be  paid;  and 
also  to  be  accompanied  by  an  affid!avit  from 
the  manufacturer  or  other  reputeble  person 
having  actual  knowledge  thereof  that  no  ma- 
terial other  than  those  specified  in  said  act 
was  used  in  the  manufacture  of  said  beer  or 
malt  liquor ;  and  also  that  the  person  or  cor- 
poration receiving  beer  or  malt  liquors  for 
sale  from  other  states  and  territories  or  for« 
eign  countries  shall,  before  offering  the  same 
for  sale,  submit  the  same  for  inspection  a» 
aforesaid,  and  procure  from  said  inspector  a 
certificate  that  such  beer  or  malt  liquor  ba» 
been  made  exclusively  of  the  ingredients 
specified  in  said  act, — all  of  which  plaintiffs 
state  is  in  violation  of  the  provisions  of  Ui« 
Constitution  of  the  United  States  hereinbe 
fore  set  forth.  Plaintiffs  state  that  they 
were  on  the  20th  day  of  August,  1899,  and 
now  are,  taxpayers  of  this  state,  and  as  such 
are  interested  in  the  revenue  collected  and 
received  by  the  state;  that  9  43,  art.  4,  of  the 
Constitution  of  Missouri,  under  the  head 
Limitation  of  Legislative  Potoer,  prescribes 
the  order  in  which  the  appropriations  of  ths 
state's  revenue  shall  be  made,  and  provides 
that  'no  general  assembly  shall  have  power 
to  make  any  appropriation  of  money  for  any 
purpose  whatever,  until  the  respective  sums 
necessary  for  the  purposes  in  said  aection 
specified  have  been  set  apart  and  appropri- 
ated, or  to  give  priority  in  ito  action  to  a 
succeeding  over  a  preceding  item'  in  the  or^ 
der  of  appropriation  established  by  said  see* 
tion.  And  plaintiffs  stete  that  the  appro- 
priation made  by  9  14  of  the  act  of  May  4* 
1899,  is  illegal  and  void,  because  made  in  dis- 
regard of  the  order  of  appropriation  fixed  by 
said  section  of  the  Constitution,  and  wa» 
passed  before  the  respective  sums  necessary 
for  the  seven  subjecte  of  appropriatioo 
enumerated  in  said  section  had  been  mad<*. 
Plaintiffs  stete  that  the  enforcement  of  said 
act  of  the  general  assembly  of  May  4,  1899. 
would,  for  reasons  hereinabove  stated,  cauis 
irreparable  damage  to  the  business  and  prop- 
erty of  these  plaintiffs  and  all  other  persons 
similarly  situated  in  this  stete;  that  the 
number  of  breweries  and  persons  engaged  is 
the  brewing  of  beer  and  malt  liquors  in  this 
stete,  and  who  are  affected  by  the  terms  of 
said  act,  is  large;  and  that  this  action  is 
brought  by  these  plaintiffs  for  themselTea 
and  on  behalf  of  all  persons  similarly  situat- 
ed, in  order  to  avoid  a  multiplicity  of  suits 
and  to  prevent  irreparable  damage  to  the 
property  and  business  of  eadi  of  than.    Ani 
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plaintiffs  farther  state  that»  besides  the  ir« 
reparable  damage  which  will  be  inflicted  up* 
on  their  property  and  business  by  the  inspect 
tion  of  beer  as  hereinbefore  more  fully  set 
out,  the  act  in  question  proyides  for  heayy 
fines  and  penalties  and  the  imprisonment  ol 
all  brewers  who  fail  to  conform  to  its  provi- 
sions, and  who  sell  their  product  without 
submitting  the  same  to  such  inspection,  and 
who  fail  to  pay  the  unconstitutional  tax  im- 
posed by  said  act;  and  said  act  provides  that 
a  prosecution  and  conviction  for  failure  to 
comply  with  the  terms  of  said  act  and  of  the 
payment  of  said  tax  shall  be  followed  by  a 
forfeiture  of  the  brewer's  right  to  manufac- 
ture and  sell  beer  or  other  malt  liquors  in 
this  state  for  a  period  of  two  years  there- 
after, which  would  cause  ruinous  damage  to 
plaintiffs'  business,  and  that  of  others  simi- 
larly situated,  in  which  much  capital  is  in- 
vested, and  in  which  many  thousands  of  per- 
sons are  employed.  And  plaintiffs  say  that 
the  pretended  right  of  defendant  to  enforce 
said  act  of  May  4,  1809,  and  to  inflict  the 
penalties  and  forfeitures  aforesaid,  and  the 
circular  letter  issued  to  plaintiffs*  custom- 
ers, constitute  a  cloud  upon  the  title  to  their 
property  and  upon  their  right  to  carry  on 
business,  and  upon  their  cr^it,  and  consti- 
tute a  constant  and  continuous  menace  to 
and  interference  with  their  business,  and  a 
threatened  invasion  of  plaintiffs'  right  to  car- 
ry on  their  lawful  avocation  as  manufactur- 
ers. Wherefore  plaintiffs  say  that  they 
are  without  an  adequate  remedy  at  law,  and 
they  now  come  into  a  court  of  equity,  and 
pray  for  relief  under  the  facts  and  circum- 
stances herein  stated;  and  plaintiffs  say 
that,  unless  the  relief  hereinafter  prayed  for 
is  granted,  the  damage  to  them  and  all  oth- 
ers similarly  situated  will  be  irreparable. 
Wherefore  they  now  pray  that  an  order  of 
injunction  may  issue  out  of  this  court  di- 
rected to  the  defendant,  the  said  George  R. 
Kenamore,  claiming  to  be  inspector  of  beer, 
enjoining  and  restraining  him,  his  deputies, 
servants,  and  agents,  and  each  of  them,  from 
enforcing  or  attempting  to  enforce  said  act 
of  the  general  assembly  of  May  4,  1899,  and 
from  inspecting  or  attempting  to  inspect  the 
beer  or  other  malt  liquors  manufactured  or 
offered  for  sale  by  plaintiffs,  or  others  simi- 
larly situated,  and  from  collecting  or  at- 
tempting to  collect  any  tax  or  inspection  fees 
under  said  act,  and  from  attempting  to  en- 
force said  act  as  against  the  said  retail  deal- 
ers, customers  of  plaintiffs,  and  others  simi- 
larly situated,  and  that  said  act  of  the  gen- 
eral assembly  be  declared  null  and  void,  and 
for  such  other  and  further  relief  as  to  this 
honorable  court  may  seem  meet  and  proper 
under  all  the  circumstances  of  the  case." 

The  other  material  facts  are  substantial- 
ly as  stated  in  the  opinion. 

I  make  no  serious  criticism  upon  the  first 
paragraph  in  the  opinion  when  taken  as  a 
whole,  yet  there  are  statements  in  it,  unnec- 
essary to  mention,  to  which  I  do  not  sub- 
scribe. While  it  is  conceded  that  the  court 
granting  the  injunction  is  one  of  general 
jurisdiction,  possessing  power  to  grant  such 
writs,  and  that  it  had  jurisdiction  over  the 
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parties,  it  is  held  that  the  court  had  no  ju- 
risdiction of  the  subject-matter,  because 
there  were  no  "traversable  facts  stated  iu' 
the  bill  which  show  that  the  plaintiffs  could 
not  have  an  adequate  remedy  at  law,  or  that 
the  injury  cannot  be  compensated  by  an  ac- 
tion of  damages  as  such,  or  facts  which 
state  a  cause  of  'irreparable  injury.* "  1 
High,  Xnj.  3d  ed.  I  34;  Clarke  v.  Qanz,  21 
Minn.  587;  Dows  v.  Chicago,  11  Wall.  108, 
20  L.  ed.  66;  Shelton  v.  Piatt,  139  U.  S.  590,. 
35  L.  ed.  273,  11  Sup.  Ct  Rep.  646,  and  Fer- 
din  V.  8t,  Louis,  130  Mo.  too.  cit.  106,  107,  33 
S.  W.  480,  36  S.  W.  52,— are  relied  upon  as 
sustaining  this  position.  But  these  author- 
ities merely  go  to  the  sufficiency  of  a  peti- 
tion to  authorize  the  granting  of  an  injunc- 
tion, a  matter  with  respect  to  which  the 
court  to  whom  application  is,  in  the  first 
place,  made,  is  the  sole  judge,  and  that  this 
court  has  no  right  to  pass  upon  except  as  an 
appellate  tribunal.  My  position  is  that  the 
petition  in  the  injunction  case  can  only  be 
looked  to  in  this  proceeding  for  the  purpose 
of  determining  whether  or  not  the  circuit 
court  had  jurisdiction  of  the  subject-matter 
of  controversy,  and,  if  it  had,  then  the  ques- 
tion of  its  sufficiency  is  one  for  its  deter- 
mination, and,  if  found  to  be  defective,  the 
plaintiffs  had  the  right  to  amend  the  same. 
Rev.  Stat.  1899,  §  663.  And  '^proceedings 
which  are  amendable  are  not  void.  The  very 
fact  that  the  court  can  make  the  amendment 
shows  €9  vi  termini  that  the  proceedings  are 
merely  erroneous,  or  irregular,  and  that  the 
court  has  jurisdiction."  Hardin  v.  Lee,  61 
Mo.  241;  Hunt  v.  Loucks,  38  Cal.  372,  9^ 
Am.  Dec.  404;  Parmelee  v.  Hitchoook,  12* 
Wend.  96 ;  Cooper  v.  Reynolds,  10  Wall.  308, 
19  L.  ed.  931.  The  same  rule  is  announced 
in  Ellis  V.  Jones,  51  Mo.  180 :  "Whether  the 
particular  facts  on  which  the  court  proceeds 
in  that  regard  are  or  are  not  sufficient  Uy 
justify  its  exercise  of  jurisdiction  is  a  ques- 
tion of  law,  the  solution  of  which  either  way 
cannot  impair  the  court's  right  to  apply  its 
judicial  power  in  the  premises  according  to- 
its  view  of  the  law  and  of  the  facts  before  it. 
For  instance,  where  a  court  has  jurisdiction 
to  render  judgments  in  ordinary  civil  causes, 
it  would  be  manifestly  improper  to  issue  a 
writ  of  prohibition  against  it  on  an  applica- 
tion alleging  that  it  was  about  to  pronounce 
such  a  judgment  on  a  petition  which  did  not 
state  a  cause  of  action,  but  which  the  trial 
court  had  held  sufficient,  or  because  the  latter 
had  ruled  erroneously  that  the  plaintiff  had  a 
legal  capacity  to  maintain  the  action.  A  mis- 
taken exercise  of  a  jurisdiction  with  which 
the  court  is  by  law  invested  does  not  fur- 
nish a  sufficient  basis  for  a  prohibition. 
Such  mistake  may  be  reviewed  as  other  er- 
rors; for  example,  by  appeal,  but  not  in  a 
proceeding  like  this."  State  ex  rel.  Union 
Depot  R.  Co,  V.  Southern  R,  Co,  IQO  Mo. 
59,  13  S.  W.  398.  In  Bishop  v.  Los  Angeles 
County  Super.  Ct,  87  Cal.  226,  25  Pac  435, 
it  was  held  that  a  writ  of  prohibition  would 
not  lie  to  restrain  the  prosecution  of  an  ac- 
tion by  city  authorities  to  condemn  a  right 
of  way  for  a  sewer  on  account  of  the  absence 
of  an  averment  or  proof  that  the  city  au« 
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thorities  were  unable  to  agree  with  the  de- 
fendant, or  that  the  local  board  of  the  munic- 
ipal corporation  had  expressly  directed  the 
institution  of  the  proceeding,  although  the 
statute  under  which  the  proceedings  were 
had  provided  that  "wherever  it  shall  become 
necessary  for  the  city  or  town  to  take  or 
•damage  private  property  for  the  purpose  of 
.  .  .  rights  of  way  for  drains,  sewers, 
and  aqueducts,  .  .  .  and  the  board  of 
trustees  cannot  agree  with  the  owner  there- 
of as  to  the  price  to  be  paid,  the  trustees 
may  direct  proceedings  to  be  taken  .  .  . 
to  procure  the  same."  The  Missouri  statute 
in  regard  to  the  condemnation  of  land  for 
public  use  is  substantially  like  that  of  Cali- 
fornia, and  it  has  always  been  held  in  this 
-state  that,  in  case  no  agreement  can  be  uiade 
with  the  owner  of  the  land  as  to  compensa- 
tion, the  proceedings  are  absolutely  void  if 
no  attempt  is  made  before  beginning  them 
to  come  to  an  agreement  with  the  owner. 
Moaea  v.  St  Louis  Sectional  Dock  Co.  84  Mo. 
^42;  Graf  v.  St,  Louis,  8  Mo.  App.  562;  Wil- 
kinson V.  SL  Louis  Sectional  Dock  Co,  102 
Mo.  130,  14  S.  W.  177.  And  the  pro- 
-ceedings  must  show  the  offer  and  failure 
to  make  such  agreement.  Graf  v.  St,  Louis, 
8  Mo.  App.  562 ;  Moses  v.  St,  Louis  Sectional 
Dock  Co.  84  Mo.  242.  But,  notwithsUnd- 
ing  the  absence  of  this  jurisdictional  ques- 
tion in  the  condemnation  proceedings  in  the 
superior  court  of  California,  the  supreme 
court  refused  to  prohibit  it  from  proceeding 
with  the  case.  In  Croly  y,  Sacra/mento,  119 
Cal.  229,  51  Pac.  323,  the  writ  of  prohibi- 
tion was  applied  for  because  of  alleged  in- 
«ufficiency  of  the  grounds  of  the  accusation. 
The  court  said:  "But,  if  the  board  has  ju- 
risdiction to  try  appellant  upon  the  matters 
alleged  if  properly  stated,  it  has  power  to 
determine,  in  the  first  instance,  at  least, 
their  formal  sufficiency;  and  this  objection 
should  have  been  made  to  the  board."  So  in 
State  ex  rel,  Reid  v.  Foumet,  45  La.  Ann. 
943,  13  So.  185,  it  was  said  that  "the  nature 
of  a  cause  of  action  is  not  to  be  confounded 
with  its  sufficiency.  The  nature  of  the  ac- 
tion determines  jurisdiction,  and,  when  that 
sustains  the  jurisdiction,  the  latter  cannot 
be  defeated  by  mere  insufficiency  of  the  alle- 
gations or  of  the  proofs." 

But  even  if  this  court  had  the  right  to 
pass  upon  the  sufficiency  of  the  petition  for 
injunction  as  an  original  proposition  other 
than  for  the  purpose  before  stated,  it  stated 
a  good  cause  for  injunctive  relief.  The 
words  "irreparable  injury,"  in  passing  upon 
this  question,  are  not  to  be  considered  by 
themselves,  but  are  to  be  considered  along 
with  all  other  allegations  of  which  they 
form  a  part.  The  petition  alleges  "that  the 
inspection  provided  for  in  said  act  is  an  in- 
spection of  beer  in  the  packages  in  which  the 
same  is  put  up  for  sale,  and  that,  owing  to 
the  nature  of  beer  and  malt  liquors,  such  an 
inspection,  if  carried  out,  will  be  destructive 
of  plaintiffs*  products,  and  render  the  same 
unsalable,  and  cause  great  and  irreparable 
damage  to  their  property  arid  business,  and 
prevent  them,  and  each  of  them,  from  prop- 
erly pursuing  their  occupation  as  brewers  in 
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this  state."  These  are  issuable  facts,  and 
which  it  is  alleged  will  cause  the  "irrepart- 
ble  injury."  How  could  they  be  more  spe- 
cific? And,  if  true,  it  is  perfectly  clear  to 
my  mind  that  the  damages  resulting  from 
such  acts  would  be  irreparable.  But  it  is 
said  that  this  averment  has  no  other  foun- 
dation than  9  7  of  the  act  itself,  and  is  a  le- 
gal conclusion  drawn  by  counsel  from  the 
law.  The  court  then  construes  that  section, 
to  the  exclusion  of  all  others,  as  meaning 
that  "there  is  but  one  practical  and  intelii- 
gfnt  method  by  which  the  output  of  lager 
beer  in  this  state  can  be  inspected;  that  is, 
by  going  direct  to  the  brewery,  and  taking  a 
sample  of  this  mash,  and  of  the  beer  that 
they  are  fermenting.  This  method  would 
not  in  the  slightest  manner  interfere  with 
or  hinder  them  in  their  operations,  and 
would  at  the  same  time  enable  the  inspector 
to  inspect  hundreds  and  thousands  of  gallons 
of  beer  from  one  sample ;  for,  as  the  raash  is. 
so  must  the  beer  be.  The  'mash'  is  the  mate- 
rial from  which  the  beer  is  brewed.  But, 
should  they  change  the  mash  after  the  in- 
spection, they  could  not  possibly  change  the 
beer  after  it  was  bre\ved  in  the  fermenting 
tubs.  The  fermentins  vats  are  great  coop- 
erages, holding  each  from  500  to  5,000  gal- 
lons. In  these  the  beer  is  placed  for  the  pur- 
pose of  fermentation,  which  is  the  last  act 
of  the  brew.  After  the  fermentation,  the 
beer  is  run  off  into  hogsheads,  barrels,  and 
kegs  for  the  market."  It  may  not  be  out  ol 
place  to  inquire  how  the  court  arrives  at 
these  conclusions,  in  the  absence  of  evidenee 
tending  to  prove  them.  They  are  not  mat- 
ters of  which  it  will  take  judicial  notice,  but 
are  susceptible  of  proof,  which  the  court  be- 
low had  the  exclusive  right  to  hear.  This 
section,  however,  provides  that  it  shall  be 
the  duty  of  the  inspector  to  cause  to  be  in- 
spected all  beer,  and  to  place  upon  the  pack- 
ago  containing  such  beer  his  label  certifying 
that  the  same  has  been  inspected,  etc  Tliere 
is  not  one  word  said  in  the  act  about  taking 
a  sample  of  the  mash  or  of  the  beer  that  is 
fermenting,  but  the  only  method  indicated 
by  this  section  of  the  act  is  inspection  by  the 
package,  as  the  words  "it  shall  be  the  duty 
of  such  inspector  to  cause  to  be  inspected  all 
beer  or  other  malt  liquor,  and  to  place  upon 
the  package  containing  such  beer  or  malt  li- 
quor his  label,  certifying  that  the  same  baa 
been  inspected,"  etc.,  clearly  mean.  By  §  8 
it  is  provided  that  the  "inspector  shall  be 
entitled  to  receive  for  inspecting  and  gaug- 
ing 1  cent  for  each  gallon  contained  in  each 
package.  .  .  .  The  word  'package,*  as 
used  in  this  act,  shall  be  construed  to  mean 
any  vessel  of  any  kind  other  than  pint  and 
quart  bottles  in  which  any  beer  or  malt  li- 
quor may  be  placed  for  sale,  containing  8 
gallons  or  less;  when  said  beer  or  malt  li- 
quors are  placed  in  pint  or  quart  bottles,  a 
package,  as  used  in  this  act,  shall  be  con- 
strued to  mean  not  to  excec^d  forty  8-pint 
bottles  or  twenty  4-quart  bottles  of  beer  or 
malt  liquors,  which  when  manufactured  and 
so  bottled  must,  before  sale,  be  placed  in 
suitable  cases  containing  said  number  and 
size  of  bottles,  for  inspection  and  stamping  by 
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«ud  Btate  inspector."    It  is  utterly  incon- 
eeivable  to  me  how  there  can  be  a  difference 
of  opinion  as  to  the  meaning  of  these  sec 
tions  when  taken  together,  for,  if  the  7th  be 
thought  to  be  indefinite,  the  8th  says  in  so 
many  words  that  the  inspector  shall  be  enti- 
tled to  receive  for  inspecting  and  gauging  1 
eent  for  each  gallon  contained  in  each  pack- 
Age,  and  2  cents  for  labeling  each  package, 
and  then  construes  the  word  "package"  bo 
mean  any  vessel  of  any  kind  other  than  pint 
or  quart  bottles,  which,  when  put  up  in  bot- 
tles other  than  pint,  must,  before  sale,  be 
placed  in  suitable  cases  containing  the  re- 
quisite number  and  size  of  bottles,  for  in- 
specting and  stamping  by  the  inspector,  and, 
when  beer  is  placed  in  vessels  containing 
more  than  8  gallons,  the  word  "package** 
shall    be   construed    to   mean   each    8    gal- 
lons, or  fractional  part  thereof,  so  contained 
in  said  vessel.     Gauging  means  to  measure, 
and  it  is  illogical  to  say  that  beer  could  be 
measured  in  a  package  before  it  is  put  in  it. 
And  with  respect  to  bottled  beer,  the  act  in 
so  many  woras  requires  that  it  shall  be  put 
up  in  cases  for  inspection  before  sale,  and, 
when  placed  in  vessels  containing  more  than 
8  gallons,  the  word  "package"  snail  be  con- 
strued to  mean  each  8  gallons,  or  fractional 
part   thereof,   so   contained   in   said   vessel. 
The  act  thus  in  the  plainest  of  terms  pro- 
vides  for   the  inspection  of  beer   when   in 
some  of  the  vessels  indicated  by  it,  and  it 
cannot  by  any  fair  construction  be  said  that 
taking  a  sample  of  the  mash,  and  the  beer 
which  is  fermenting'  is  or  would  be  an  in- 
spection of  beer  within  the  meaning  of  the 
act.     But  this  is  not  all.     By  the  5th  section 
of  the  act   (and  all  of  them  must  be  con- 
strued together)    with  respect  to  beer  and 
other  malt  liquors  other  than  those  manu- 
factured   in    this    state,   the    inspector    is 
required  to  inspect  and  label  the  packages 
containing  it  just  as  he  is  the  packages  of 
beer  manufactured  in  this  state,  but  no  one 
will  contend  that  he  could  sample  the  mnsh 
or  the  beer  manufactured  out  of  the  state 
while   fermenting.     It   seems   to   me    that, 
when  these  sections  are  considered  in  pari 
materia,  there  is  no  escape  from  the  conclu- 
sion that  the  l^islature  intended  that  the 
beer  should  be  inspected  after  it  is  put  in 
packages.     But,  if  there  were  any  doubt  up- 
on this  question,  the  legislature  placed  its 
own  construction  upon  the  act  by  defining 
what  a  "package"  is,  and  that  construction 
is  binding  upon  this  court.    Thus  it  is  said : 
^Any  provision  in  a  statute  which  declares 
its   meaning  or    purpose  is    authoritative. 
Whether  it  relates  to  the  objects  of  a  whole 
act,  or  of  a  single  section,  or  of  a  word,  it  is 
a  declaration  having  the  force  of  law.     It  is 
binding^  on  the  courts,  though  otherwise  they 
would     have   understood    the   language    to 
mean    something  different.     ...     It   has 
been     said    that   an   interpretation    clause 
should  be  used  for  the  purpose  of  interpret- 
inpf  words  which  are  ambiguous  or  equivo- 
cal, not  so  as  to  disturb  the  meaning  of  such 
as  are  plain.  It  is  often  inserted  for  this  pur- 
pose,  or  for  abundant  caution,  that  there 
may  be  no  misapprehension,  though  the  in* 
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terpvetation  so  directed  is  not  different  from 
that  which  the  language  used  would  other-* 
wise  receive.  In  such  cases  this  provision 
leads  to  no  difficulties  of  construction."  Suth- 
erland, Stat.  Constr.  §  402.  But,  even  if  the 
statute  were  of  doubtful  construction,  the 
court  below  should  have  been  permitted  to 
pass  upon  it. 

It  is  also  held  that  injunction  to  prevent 
criminal  prosecutions  will  not  lie,  and  nu- 
merous authorities  are  cited  to  sustain  this 
position.  That  this  is  the  law  except  where 
the  criminal  prosecution  will  affect  property 
rights,  and  the  writ  is  necessary  to  preserve 
such  rights,  and  to  prevent  repeated  prose- 
cutions wrongfully  instituted  for  the  pur- 
pose of  vexing  and  harassing  the  defendant 
therein,  will  not  be  controverted.  But 
when  property  rights  will  be  affected  by  such 
a  prosecution,  and  the  writ  is  necessary  to 
protect  such  rights,  injunction  will  lie. 
i^tate  ex  rel.  Wood  v.  Schioeickardt,  109  Mo. 
49ti,  19  S.  W.  47,  and  authorities  cited. 
"The  subject-matter  of  the  jurisdiction  of 
equity  being  the  protection  of  private  prop- 
erty and  of  civil  rights,  courts  of  equity  will 
not  interfere  for  the  punishment  or  preven- 
tion of  merely  criminal  or  immoral  acts,  un- 
connected with  violations  of  private  right. 
Equity  has  no  jurisdiction  to  restrain  the 
commission  of  crimes,  or  to  enforce  moral 
obligations  and  the  performance  of  moral 
duties;  nor  will  it  interfere  for  the  preven- 
tion of  an  illegal  act  merely  because  it  is  il- 
legal. And  in  the  absence  of  any  injury  to 
property  rights  it  will  not  lend  its  aid  by 
injunction  to  rcstniin  the  violation  of  public 
or  penal  statutes,  or  the  commission  of  im- 
moral and  illegal  acts."  1  High,  Inj.  3d  ed. 
§  20;  i?e  Debs,  158  U.  S.  593,  39  L.  ed.  1092, 
15  Sup.  Ct.  Rep.  900;  Cranfard  v.  Tyrrell, 
128  N.  Y.  341,  28  N.  E.  614;  Port  of  Mobile 
V.  Louisville  d  N.  R,  Go.  84  Ala,  115-126,  4 
So.  lOG.  So,  in  Hamilton-Brown  Shoe  Co. 
V.  Sao'cy,  131  Mo.  212,  32  S.  W.  1106,  this 
court  held  that,  while  a  court  of  equity  will 
not  interfere  by  injunction  simply  for  the 
purpose  of  preventing  a  crime,  it  may  enjoin 
acts  threatening  irreparable  injury  to  prop- 
erty rights,  notwithstanding  such  acts  may 
also  be  in  violation  of  the  criminal  law. 
But  interference  in  such  cases  is  predicated 
solely  upon  the  ground  of  injury  to  property 
and  the  protection  of  property  rights.  1 
High,  Inj.  3d  ed.  §  68.  In  Atlanta  v.  Gate 
City  Gaslight  Co,  71  Ga.  100,  it  was  held 
that  a  court  of  equity  will  not  enjoin  the 
prosecution  of  a  criminal  proceeding,  imless 
it  is  evident  that  private  property  and  civil 
rights  will  be  invaded  thereby;  then  equity 
will  interfere  to  protect  them.  "A  court  of 
equity  has  no  jurisdiction  in  matters  merely 
criminal  or  merely  immoral,  which  do  not 
affect  any  right  to  property.  If  a  charge  be 
of  a  criminal  nature,  or  an  offense  against 
the  public  peace,  and  does  not  touch  the  en- 
joyment of  property,  jurisdiction  cannot  be 
entertained.  .  .  .  But  if  an  act  which  is 
criminal  touches  also  the  enjoyment  of  prop- 
erty, the  court  has  jurisdiction,  but  its  in- 
terference is  founded  solely  on  the  ground  of 
injury  to  property."     Kerr,  Inj.  3d  ed.  5w 
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And  in  Hamilton  ▼.  Whitridge,  11  Md.  128, 
69  Am.  Bee.  184,  the  court  said:  "But  it 
would  be  strange,  indeed,  if,  when  the  court's 
powers  are  invoked  for  the  protection  and 
enjoyment  of  property,  and  may  be  rightful- 
ly exercised  for  that  purpose,  its  arms 
should  be  paralyased  by  the  mere  circum- 
stance that,  in  the  exercise  of  this  jurisdic- 
tion, it  might  incidentally  be  performing  the 
functions  of  a  moral  censor  by  suppressing 
a  shodcing  vice  denounced  by  the  law,  and 
amenable  to  its  penalties  from  the  earliest 
times."  The  same  rule  is  announced  in  Lit- 
tleton  v.  Fritz,  05  Iowa,  488,  64  Am.  Hep. 
19,  22  N.  W.  641;  Bank  of  Kentucky  v. 
Stone,  88  Fed.  Rep.  383;  Central  Trust  Co, 
V.  Citiaens'  Street  R,  Co,  80  Fed.  Rep.  218. 
Courts  have  frequently  enjoined  strikers 
from  interfering  with  the  traiiic  upon  rail- 
roads, the  moving  of  trains,  and  the  destruc- 
tion of  property;  and,  while  such  acts  are 
criminal  oifcn&es  under  the  laws  of  the 
states  in  which  they  were  committed,  pun- 
ishable by  indictment,  fine,  and  imprison- 
ment, courts  have  never  declined  to  restrain 
tlicm  upon  the  ground  of  their  criminal 
character.  Property  not  only  includes  the 
right  to  use,  but  the  right  of  disposition,  at 
one's  pleasure,  and  upon  such  terms  and  con- 
ditions as  the  owner  may  see  proper,  wheth- 
er it  be  labor  or  merchandise;  and  the  busi- 
ness of  a  person  conducted  in  accordance 
with  law  is  as  much  a  property  right  as 
property  itself,  and  any  interference  there- 
with is  an  injury  to  the  property.  Davis  v. 
Zimmerman,  91  Hun,  489,  36  N.  Y.  Supp. 
303.  The  act  in  question  prohibits  these  re- 
spondents from  selling  beer  and  malt  liquors 
manufactured  by  them  without  its  first  hav- 
ing been  inspected  by  the  beer  inspector; 
makes  them  guilty  of  a  criminal  offense  pun- 
ishable by  indictment  or  information,  and 
imposes  upon  them  severe  penalties  and  for- 
feitures, if  they  do  so,  one  of  which  is  the 
forfeiture  of  the  right  to  manufacture  beer 
for  two  years.  The  allegations  of  the  peti- 
tion for  the  injunction  show  that,  if  the  pro- 
visions of  the  act  are  carried  out  by  the  in- 
spector, it  will  greatly  interfere  with  and 
injure  the  beer  manufactured  by  them,  to 
their  serious  injury,  for  which,  because  of  its 
frequent  occurrence,  the  law  would  afford 
them  no  adequate  remedy. 

But  the  petition  stated  grounds  for  equita- 
ble relief,  upon  the  further  ground  that  a 
multiplicity  of  suits  would  be  avoided  there- 
by. Besides  the  eight  plaintiffs  in  the  in- 
junction suit,  there  are  at  least  fifteen  other 
brewers  in  this  state,  all  of  whom  are  alike 
affected  by  the  act  in  question,  and  under 
such  circumstances  injunction  will  lie  to 
prevent  multiplicity  of  suits.  Thus,  it  was 
held  in  Danischroeder  ▼.  Thias,  51  Mo.  100, 
that  one  of  the  oflfices  of  an  injunction  is  to 
prevent  a  multiplicity  of  suits,  where  the 
whole  question  can  be  decided  in  a  single 

Sroceeding.  In  Michael  v.  St.  Louis,  112 
lo.  610,  20  S.  W.  666,  it  was  held  that  lot 
owners  seeking  to  be  relieved  from  local  as- 
sessments may,  to  prevent  multiplicity  of 
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suits,   unite   in  one  equitable    proceeding, 
where  there  is  a  community  of  interests  io 
the  questions  to  be  decided.     Slyvester  Coal 
Co,  V.  St.  Louis,  130  Mo.  323,  32  S.  W.  649, 
is  very  much  like  the  case  at  bar.     In  that 
case  a  weighing  ordintmce  was  claimed  to  be 
invalid  and  an  unlawful  interference  with 
the  business  of  the  plaintiffs,  and  several  of 
them  havinp^  the  same  interest  joined  in  a 
suit   to   enjoin    its    enforcement.    Tlie  eitj 
contended  that  the  plaintiffs  had  an  ade- 
quate remedy  at  law,  but  it  was  held  that 
the  fact  that  in  each  of  said  suits  the  plain- 
tiff might  plead  successfully  the  invalidity 
of  the  ordinance  as  defense  thereto  did  not 
give  them  an   adequate  remedy,   that  they 
were  entitled  to  be  protected  from  the  ex- 
pense, vexations,  and  annoyance  of  such  a 
multiplicity  of  suits  in  consequence  of  their 
continuance  of  legitimate  business,  except  on 
compliance  with  the  conditions  of  ordinances 
which,  it  is  alleged,  are  utterly  void.    The 
court  said :     "But  is  the  remedy  at  law  ade- 
quate ?     It  must  be  remembered  that  the  in- 
jury complained  of  here  is  continuous.    The 
ordinances   are   continuous,   and   plaintiffs' 
business  is  continuous,  and,  under  the  ordi- 
nances, for  each  wa^n  load  of  coal  sold  and 
delivered  in  violation  of  the  restrictive  pro- 
visions thereof  the  plaintiffs   each   become 
subject  to  an  action  in  the  mancipal  courta 
of  the  city  for  such  violation.    The  fact  that 
in  each  of  such  suits  the  plaintiffs  might 
plead  successfully  the  invalidity  of  the  ordi- 
nances as  a  defense  hereto  does  not  give 
them  an  adequate  remedy.    They  are  enti- 
tled to  be  protected  from  the  expense,  vexa- 
tion, and  annoyance  of  such  a  multiplicity  of 
suits  in  consequence  of  their  continuance  of 
a  legitimate  business  except  upon  compli- 
ance with  the  condition  of  ordinances  which 
it  is  alleged,  are  and  may  be  utterly  void. 
Baltimore  v.  Radecke,  49  Md.  217,  33  Am. 
Rep.  239;  Davis  v.  Fasig,  128  Ind.  271,  27  N. 
E.  726 ;  Rushville  v.  Rushville  Natural  Gas 
Co.  132  Ind.  575.  15  L.  R.  A.  321,  28  N.  E. 
853 ;  Third  Ave,  R,  Co,  v.  New  York,  54  N. 
Y.  159.     *The  prevention  of  vexatious  litiga- 
tion and  of  a  multiplicity  of  suits   consti- 
tutes a  favorite  ground  for  the  exercise  <rf 
the  jurisdiction  of  equity  by  way  of  injunc- 
tion.'   High,   Inj.   3d  ed.  p.   12.     This  has 
been  frequently  recognized  as  a  ground  for 
the  exercise  of  such  jurisdiction  in  this  state 
{Sicope  V.  Weller,  119  Mo.  556,  25   S.  W. 
204;  Michael  v.  St.  Louis,  112  Mo.  610,  20  S. 
W.  666;  Carroll  v.  Campbell,  108  Mo.  558. 
17  S.  W.  884)  ;  and  is  an  independent  ground 
of   equity   jurisdiction    upon     which     sudi 
courts  may  interfere  to  prevent  municipal 
authorities  from  transcending  their  powers. 
2  Dill.  Mun.  Ck)rp.  4th  ed.  §§  906,  008,  and 
cases  cited  above.    While,  imder  Uie  former 
system  of  jurisprudence,  in  which  relief  ia 
equity  was  administered  by  a  different  tribn- 
nal  and  by  a  different  procedure  from  those 
that  gave  relief  at  law,  courts  of  equity  have 
sometimes   refused  to  interfere  before  the 
right  was  established  at  law  (West  t.  N9w 
York,  10  Paige,  639),  there  seems  no  gooi. 
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reason,  under  the  present  svstem  in  code 
fitates,  where  both  are  blended,  why  such  re- 
lief should  not  be  granted  in  the  first  in- 
stance by  injunction ;  and  so  it  was  ruled  in 
the  analogous  cases  of  Baltimore  v.  Radecke, 
Davis  ▼.  Fasig,  and  Rushville  ▼.  Rushville 
Natural  Oas  Co.,  above  cited,  which  are  on 
all  fours  with  the  case  in  hand.    And  so  it 
would  seem  it  must  be  ruled  here,  where  we 
hare,  in  addition,  a  special  and  liberal  stat- 
utory  provision    in    regard   to   injunction. 
Rev.  Stat  1889,  S  5510."    While  this  case 
and  the  cases  cited  therein  were  predicated 
upon  the  noncompliance  with  city  ordinances 
which  were  claimed  to.  be  invalid,  they  were 
quasi-criminal  in  their  character,  and  the 
same  rule  applies  as  for  the  violation  of  a 
criminal  statute.     It  was  upon  this  ground 
that  a  bank  which  was  required  to  pay  for 
its  stockholders  the  taxes  assessed  upon  the 
shares  of  the  stock  held  by  them,  respective- 
ly, might  bring  a  suit  to  restrain  the  collec- 
tion of  taxes  illegally  assessed  upon  such 
shares.     Whitney  Vat,  Bank  v.  Parker,  41 
Fed.   Rep.   402.    To   the   same   effect   is    1 
Beach,  Modem  Eq.  Jur.  9  22.    ''As  a  general 
rule,   wherever   the  rights  of  a  party   ag- 
grieved cannot  be  protected  or  enforced  in 
Uie  ordinary  course  of  proceedings  at  law, 
except  by  numerous  suits,  equity  may  prop- 
erly interpose  and  offer  relief  by  injunction. 
Upon  this  ground  equity  often  grants  an 
injunction  to  restrain  wrongful  acts  which 
are  of  a  continuing  nature,  or  which  are  fre- 
quently repeated.    The  separate  remedy  at 
law   for    each    violation    of   the   plaintiff's 
right  would  not  be  an  adecjuate  remedy,  and 
the  ends  of  justice  reauire  m  such  cases  that 
the  whole  wrong  shall  be  arrested  and  con- 
eluded  by  a  single  proceeding.    Such  relief 
equity  affords,  and  thereby  fulfils  its  appro- 
priate mission  of  supplying  the  deficiencies 
of  legal  remedies.    Thus,  where  a  company 
engaged  in  the  biisiness  of  buying  and  crush- 
ing seed  cotton  was  in  the  habit  of  sending 
out  sacks  to  farmers  to  be  filled  and  re- 
shipped  to  it,  and  another  company  engaged 
in  the  same  line  of  business  persistently  pro- 
cured   the  sacks  so  distributed,   and   used 
them  for  their  purposes,  and,  though  repeat- 
ed actions  of  replevin  had  been  prosecuted 
against  them,  persisted  in  so  doing,  an  in- 
junction was  granted  to  prevent  a  further 
repetition  of  the  wrong."    2  Beach,  Modem 
Eq.  Jur.  S  644;  1  Beach,  Modem  Eq.  Jur.  8 
22.     See  also  Warren  Mills  v.  Neto  Orleans 
Seed  Co,  65  Miss.  391,  4  So.  208.     In  Shaffer 
T.  Siull,  32  Neb.  04,  48  N.  W.  882,  it  was 
held  that  injunction  would  lie  to  restrain  the 
leaving  down  of  a  fence,  when  it  has  been  re- 
peatedly done,  and  its  continuance  is  threat- 
ened.    In  Carroll  v.  Campbell,  108  Mo.  658, 
17  8.  W.  884,  in  speaking  of  the  remedy  by 
injunction,  it  is  said:     "It  is  well  settled 
that  for  an  interruption  of  this  right  an  in- 
junction will  lie,  particularly  when,  as  in 
this  case,  the  injury  is  of  a  continuous  na- 
ture, and  committed  under  a  claim  which 
indicates  a  continuance,  or  frequent  and  con- 
stant repetition  of  it.    Courts  of  equity  take 
48  L.  B.  A. 


cognizance  of  these  cases  to  prevent  the  vex- 
ation and  harassment  of  continued  disturb* 
ances,  prevent  a  multiplicity  of  suits,  and  to 
preserve  the  right  by  restraining  t^e  commis- 
sion and  repetition  of  threatened  injury." 
It  is  upon  this  principle  that  strikers  have 
been  enjoined  from  interfering  with  the  busi- 
ness of  railroads  and  persons,  and  destroy- 
ing their  property.  While  in  all  such  cases 
the  owner  of  the  property  has  a  remedy  at 
law,  it  is  inadequate.  Besides,  by  proceed- 
ing by.  injunction,  a  multiplicity  of  suits 
may  be  avoided.  The  injunctive  petition  is 
full  and  specific  upon  these  theories  of  the 
case,  and  stated  all  that  was  necessary  to  en- 
title the  plaintiffs  therein  to  the  relief 
sought. 

Doios  V.  Chicago,  11  Wall.  108,  20  L.  ed. 
65,  which  is  the  chief  comer  stone  of  the 
opinion  in  this  case,  was  a  suit  by  injunc- 
tion begun  in  the  circuit  court  of  the  United 
States  to  restrain  the  collection  of  a  tax  lev- 
ied by  the  city  of  Chicago  upon  shares  ol 
stodc  in  a  national  bank  owned  by  the  plain- 
tiff, and  upon  appeal  to  the  Supreme  Court 
of  the  CTnited  States  it  was  held  that  a  suit 
in  equity  will  not  lie  to  restrain  the  collec- 
tion of  a  tax  upon  the  sole  ground  that  the 
tax  is  illegal,  but  there  must  exist,  in  addi- 
tion, some  special  circumstances  bringing  the 
case  under  some  recognized  head  of  equity 
jurisdiction,  such  as  that  the  enforcement 
of  the  tax  would  lead  to  a  multiplicity  of 
suits,  or  produce  irreparable  injury.  In 
that  case  the  suit  was  by  a  single  individual 
who  had  an  adequate  remedy  at  law,  and 
there  was  no  pretense  that  the  injunction 
would  prevent  a  multiplicity  of  suits;  while 
in  the  case  at  bar  numerous  persons  whose 
interests  will  be  similarly  affected  joined  in 
the  suit,  in  order  thereby  to  avoid  a  multi* 
plicity  of  suits,  and  with  respect  to  that 
question  brings  the  case  clearly  within  the 
rule  announc^  in  that  case.  Besides,  that 
case  was  an  equitable  proceeding  by  injunc- 
tion. The  court  below  sustained  a  demurrer 
to  the  bill  upon  the  ground  that  it  failed  to 
state  a  cause  of  action,  and  its  ruling  was  af- 
firmed by  the  appellate  court.  But  no  one 
will  claim  that  the  writ  of  prohibition 
would  have  been  available  in  that  case  to 
prevent  the  trial  court  from  passing  upon  the 
question  as  to  the  sufficiency  of  the  petition. 
Such  is  not  the  purpose  of  the  writ.  And  if 
tho  court  had  jurisdiction  to  decide  that  the 
petition  did  not  state  a  cause  of  action,  it 
had  the  same  jurisdiction  to  decide  that  it 
did  state  a  cause  of  action. 

Tlie  most  important  questions  involved  in 
this  whole  controversy  are  with  respect  to 
the  validity  of  the  act  under  consideration, 
which  plaintiffs  in  the  injunctive  proceed- 
in<rs  (respondents  here)  insist  is  in  conflict 
with  the  rtate  and  Federal  Constitutions  up* 
on  various  grounds  which  are  specifically 
set  forth  in  the  petition  for  injunction ;  but 
these  questions,  while  of  the  gravest  and 
most  important  character,  were  passed  over 
as  not  deserving  consideration.  The  right  of 
the  respondents  to  injunctive  relief  depends 
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upon  the  validity  of  the  act,  and  how  thia 
case  could  be  disposed  of  without  passing 
upon  it^  constitutionality,  unless  its  uncon- 
stitutionality be  conceded,  I  am  at  a  loss  to 
know.  It 'is  quite  true  that,  if  these  ques- 
tions had  been  passed  upon,  and  decided  ad- 
versely to  respondents,  they  could  have  taken 
the  case  by  appeal  or  writ  of  error  to  the  Su- 
preme Court  of  the  United  States  for  review, 
and  thereby  protracted  the  litigation,  but 
as  they  were  not  passed  upon,  that  court 
could  acquire  no  jurisdiction  of  the  case,  so 
no  appeal  will  lie;  but  this,  of  course,  was 
not  the  reason  for  not  passing  upon  these 
questions.  'In  my  humble  opinion,  the  act, 
whatever  may  be  said  in  it  to  the  contrary, 
is  a  revenue  measure,  and  is  invalid  because 
it  imposes  a  tax  upon  property  for  general 
state  purposes  in  excess  of  the  constitution- 
al limitations.  Mo.  Const,  art.  10,  §  8.  It 
is  also  violative  of  §§  3,  4,  6,  and  7,  art.  10, 
of  the  Constitution  of  Missouri,  which  re< 
quire  uniformity  and  equality  in  taxation. 
But  as  the  constitutional  questions  are  not 
passed  upon  in  the  opinion,  I  am  not  dis- 
posed to  enter  into  a  discussion  of  them. 

If,  then,  as  I  contend,  the  act  is  void  be- 
cause violative  of  the  Constitution,  injunc- 
tion to  restrain  the  collection  of  the  tax  of 
inspection  fees  is  the  proper  remedy.  In  Ov- 
erall V.  Ituenzi,  67  Mo.  203,  the  court  held 
that  injunction  was  the  proper  remedy  to 
prevent  the  collection  of  a  tax  levied  in  ex- 
cess of  the  legal  limit;  saying:  ''In  regard 
to  the  propriety  of  an  injunction  on  the 
facta  stated,  various  authorities  cited  on 
either  side  have  been  examined,  but  we  deem 
it  necessary  only  to  state  the  conclusions  we 
have  reached,  without  any  review  of  the  cases. 
It  would  be  difficult,  if  not  impossible, 
to  reconcile  the  authorities,  either  here  or 
elsewhere.  But  it  is  quite  apparent  that  of 
late  years,  whetlier  by  reason  of  our  statute 
in  regard  to  injunctions,  first  introduced  in- 
to the  Revised  Code  of  1865,  or  upon  general 
grounds  of  expediency,  this  court  has  been 
disposed  to  regard  with  favor  proceedings 
which  are  preventive  in  their  character,  ra- 
ther than  compel  the  injured  party  to  seek 
redress  after  the  damage  is  accomplished* 
We  see  no  objection,  therefore,  to  the  mode 
adopted  in  this  case  to  test  the  validity  of 
the  tax."  This  doctrine  was  reasserted  and 
applied  in  Valle  v.  Ziegler^  84  Mo.  214,  where 
it  was  held  that  injunction  was  the  proper 
remedy  to  prevent  the  enforcement  of  the 
collection  of  taxes  against  personal  property 
which  was  not  subject  to  taxation.  In  Ar- 
nold V.  Hawkins,  95  Mo.  569,  8  S.  W.  718, 
the  court  followed  Overall  v.  Ruemi,  67  Mo. 
203,  in  allowing  injunction  in  behalf  of  tax- 
payers to  prevent  the  collection  of  taxes  lev- 
ied in  excess  of  tiie  constitutional  limit;  the 
plaintiiT  having  paid  all  the  taxes  except 
those  which  he  claimed  were  illegal.  See 
also  Dennifion  v.  Kansas,  95  Mo.  430,  8  S. 
W.  429.  The  principle  was  also  applied  in 
Book  V.  Earl,  87  Mo.  246,  and  in  St.  Louis 
rf  S.  F.  R,  Co,  V.  Apperson,  97  Mo.  301,  10  S. 
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VV.  478.  wheie  the  court  said  that  injunction 
is  the  i»roper  remedy  to  prevent  the  enforce- 
ment of  the  collection  of  taxes  levied  with- 
out authority;  the  court  saying  (page  310, 
97  Mo.,  page  482,  10  S.  W.)  :     "Nmneroua 
decisions  of  this  court  attest  that  the  rem- 
edy plaintiff  asks  is  the  proper  one  in  casei 
of  this  sort,'*—- citing  Valle  v.  Ziegler,  84  Mo. 
214,  and  Book  v.  Earl,  87  Mo.  246;  Cooley, 
Taxn.    2d    ed.,    and   cases    cited    there.    In 
Michael  v.  St.  Louis,  112  Mo.  610,  20  S.  W. 
666,    while   the   court   decided   against  the 
plaintiffs  on  the  merits,  it  was  held  that  all 
the  owners  seeking  to  be  relieved  from  U< 
legal  assessment,  to  prevent  multiplicity  of 
suits,  may  unite  in  one  proceeding,  where 
there  is  a  uniformity  of  interest  in  the  qu(» 
tion  to  be  decided.     And  in  Damsckroedtr  t. 
ThiaSf  51  Mo.  100,  the  court  said  that  one  of 
the  offices  of  an  injunction  is  to  prevent  a 
multiplicity  of  suits,  where  the  whole  ques- 
tion can  be  decided  by  one  and  the  same  pro- 
ceeding.    In  Ruhey  v.  Shain,  54  Mo.  207,  it 
is  held  that  it  is  not  only  the  right,  but  the 
duty,  to  resort  to  a  court  of  equity  for  in- 
junctive relief  to  prevent  the  collection  of 
an  illegal  tax,  for  the  taxpayer  would  have 
no  right  of  action  against  the  collector.  And 
again,  in  Ranney  v.  Bader,  67  Mo.  476,  it  ia 
held  that,  where  the  assessment  of  taxes  ii 
illegal,  the  remedy  of  the  taxpayer  is  by  pro- 
ceeding to  arrest  the  execution  of  the  illegal 
assessment  and  the  collection  of  the  tax.    In 
pa&sing  upon  a  similar  question  In  Dennison 
V.  Kansas,  95  Mo.  416,  8  S.  W.  429,  it  is 
said :     "In  the  cases  of  Ranney  v.  Bader,  67 
Mo.  476,  and  Newmeyer  v.  Missouri  d  M.  R. 
Co,  52  Mo.  81,  14  Am.  Rep.  394,  it  is  held 
that,  to  prevent  the  collection  of  an  illegal 
tax,  suit  may  be  brought  by  any  taxpayer 
for   himself   and   all   others  similarly  situ- 
ated."   It  was  held  that  injunction  was  the 
proper  remedy  in  that  case.     So,  in  YalU  ▼. 
Ziegler,  84  Mo.  214,  it  was  held  that  injunc- 
tion was!  the  proper  remedy  to  prevent  the 
enforcement     of    the    collection     of    taxes 
against  personal  property  not  subject  to  tax- 
ation:   My   conclusion   is   that   the   circuit 
court  had  jurisdiction  to  pass  upon  all  the 
<{uestions  presented  in  the  petition  f>r  in- 
junction,  and  that  the  petition   showed  • 
prima  facie  case  for  relief;  and  that,  if  the 
court  erred,  an  appeal  or  writ  of  error  fur- 
nifiihes  a  complete  and  effective  remedy  for 
any  error  of  that  court :  and,  this  being  the 
case,  the  writ  of  prohibition  will   not  ]i^\ 
and  was,  in  the  first  place,  improvidently  is- 
sued.    Mastin  v.  Sloan,  98  Mo.  252,  11  S".  W. 
558.     This  is  but  the  announcement  of  a  fa- 
miliar principle  of  law,  which  is  conceded  by 
all    and  denied  by   none.     But,  even    if   the 
question  of  jurisdiction  in  the  circuit  eourt 
were  doubtful,  prohibition  is  not  th's  proper 
remedy.     19  Am.  &  Eng.  Enc.  Law,  p.  271. 
and    authorities   cited;    Hassinger   t.    Bolt 
(W.  Va.)   34  S.  E.  728;  High,  Extr.  Legal 
Rem.  §  780.     For  these  reasons  I  think  ths 
writ  should  be  denied. 
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A  mayor  caniiot  veto  tbe  Judicial  ac- 
tion of  tbc  board  of  aldermen  sitting 
B8  a  court  in  a  matter  of  which  the  atatutes 
have  made  it  the  exclusiye  and  final  judge, 
as  In  the  determination  of  the  election  of  its 
memt>ers,  under  Pub.  Stat.  chap.  48,  I  11,  al- 
though by  chap.  47,  S  7,  it  is  provided  that 
"he  shall  have  a  negative  upon  the  action  of 
the  aldermen  in  laying  out  highways,  and 
in  all  other  matters;  and  no  vote  can  be 
passed  or  appointment  made  by  the  board 
of  aldermen  over  his  veto,  unless  by  a  vote 
of  two  thirds  at  least  of  all  the  aldermen 
elected." 

(Uarch  16,  1900.) 

RESERVATION  by  the  Merrimack  County 
Court  for  the  opinion  of  the  Supreme 
Court  of  a  petition  for  a  mandamus  to  com- 
pel the  recognition  of  petitioner  as  alderman 
of  ward  2  of  the  city  of  Concord.     Chranted. 

John  W.  Sanborn  was  declared  elected  as 
such  alderman.  Plaintiff  contested  the  elec- 
tion. The  aldermen  granted  a  hearing  and 
the  majority  adopted  the  following  resolu- 
tion: "Resolved,  that  Ross  W.  Cate,  having 
received  a  plurality  of  the  votes  cast  for  al- 
derman in  ward  2  m  said  city,  at  an  election 
held  on  the  8th  day  of  last  November,  is  en- 
titled to  a  seat  in  this  board,  and  John  W. 
Sanborn,  not  having  been  elected  at  said 
election,  is  not  entitled  -to  a  seat  in  this 
board.  Resolved,  that  the  clerk  is  instruct- 
ed to  strike  out  of  his  records  the  name  of 
John  W.  Sanborn,  as  alderman  from  ward  2, 
and  substitute  in  place  thereof  the  name  of 
Boss  W.  Cate,  and  further  to  notify  said 
John  W.  Sanborn  and  said  Ross  W.  Cate  of 
this  resolution  at  once."  The  resolution  was 
vetoed.  Eight  aldermen  voted  to  pass  the 
resolution  over  the  veto,*  which  was  less  than 
two  thirds  of  the  number  elected.  Cate  was 
not  notified  that  he  was  declared  elected,  nor 
Sanborn  that  he  was  not  elected.  In  veto- 
ing the  resolutions  the  mayor  acted  in  good 
faith,  believing  that  the  ballot  showed  that 
Sanborn  was  elected. 

Further  facts  appear  in  the  opinion. 

lleasrs.  Streeter,  Walker,  A  Hollia, 
for  plaintiff: 

No  declaration  of  the  result  of  the  vote  by 
the  mayor  as  presiding  officer  was  necessary 
to  its  legal  efficacy. 

Chariton  v.  Holliday,  60  Iowa,  391,  14  N. 


NoTB. — As  to  casting  vote  by  mayor,  see  Law- 
veace  v.  Ingersoll  (Tenn.)  6  L.  R.  A.  308,  and 
note;  Ma^renau  v.  Fremont  (Neb.)  9  L.  R.  A. 
786;  State  ew  rel,  Rylands  v.  Plnkerman 
(Conn.)  22  L.  R.  A.  653 ;  Wooster  v.  Mulllns 
(Conn.)  25  L.  R.  A.  694;  Brown  v.  Foster 
(lie.)  31  L.  R.  A.  116 ;  and  State  ex  rel.  Young 
T.  Yates  (Mont.)  87  L.  R.  A.  205. 
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W.  775;  Tennant  v.  Crocker,  86  Mich.  328, 
48  N.  W.  577  j  State  ex  rel.  Duane  v.  Fagan, 
42  Conn.  32;  Dingwall  v.  Detroit,  82  Mich. 
568,  40  N.  W.  938. 

The  mayor  could  not*  lawfully  vote  upon 
the  question  of  adopting  the  resolutions,  and 
thereby  create  a  tie. 

The  power  to  give  a  "casting  vote"  in  the 
proceedings  of  a  deliberative  body  is  the 
power  to  facilitate,  but  not  to  block,  that 
body's  action;  to  vote  when  the  assembly  is 
equally  divided,  but  not  to  create  an  equal 
division ;  to  break,  not  make,  a  tie. 

Cushing,  Law  &  Pr.  of  Legislative  Assem- 
blies, §  300;  Broion  v.  Foster,  88  Ug.  49,  31 
L.  R.  A.  116,  33  Atl.  662;  Goatin  v.  Brooks, 
89  Ga.  244,  15  S.  £.  301. 

The  mayor  has  no  power  to  veto  a  decision 
of  the  board  of  aldermen  with  reference  to 
the  election  of  one  of  its  own  members. 

Enoin  v.  Jersey  City,  60  N.  J.  L.  141,  37 
Atl.  732;  State  ex  reL  Haight  v.  Love,  39 
N.  J.  L.  14. 

The  suppositiongthat  the  veto  power  was 
intended  to  apply  to  a  decision  of  the  board 
of  aldermen  concerning  the  election  of  one  of 
its  members  is,  at  the  outset,  nearly,  if  not 
quite,  as  improbable  as  the  supposition  that 
it  was  intended  to  apply  to  a  vote  to  ad- 
journ. The  action  of  the  board  in  such  a 
case  is  judicial. 

1  Kent,  Com.  236;  Halloran  v.  Carter,  36 
N.  Y.  S.  R.  884,  13  N.  Y.  Supp.  214;  Gregg 
V.  Goodnch,  67  N.  H.  543,  42  Atl.  240. 

"Each  branch"  of  the  city  councils  shall 
be,  not  merely  the  judge  of  the  election  and 
qualification  of  its  own  members,  but  the 
final  judge. 

Properly  and  primarily,  the  powers  and 
duties  of  a  mayor  are  executive  and  adminis- 
trative. 

Martindale  v.  Palmer,  52  Ind.  411 ;  Jacobs 
V.  San  Francisco  City  d  County  Supers,  100 
Cal.  121,  34  Pac.  630. 

He  is  not  a  member  of  a  city  council,  un- 
less expressly  made  such  by  law. 

Tiedeman.  Mun.  Corp.  §  06;  Reynolds  v. 
Baldwin,  1  La.  Ann.  162;  Mills  v.  Gleason, 
11  Wis.  470,  78  Am.  Dec.  721;  Atty.  Gen, 
V.  Shepard,  62  N.  H.  383;  Broion  v.  Foster, 
88  Me.  49,  31  L.  R.  A.  116,  33  Atl.  662; 
People  ex  rel.  Gaskill  v.  Raiisom,  56  Barb. 
514;  State  ex  rel.  Laughlin  v.  Porter,  113 
Ind.  79,  14  N.  E.  883;  Garside  v.  Cohoes,  34 
N.  Y.  S.  R.  234,  12  N.  Y.  Supp.  192;  Hall 
V.  Racine,  81  Wis.  72,  50  N.  W.  1094. 

If  the  mayor  were  a  member  of  the  alder- 
manic  branch  of  the  city  councils  in  every 
sense  and  for  every  purpose,  the  exercise  of 
his  veto  power  would  not  be  an  act  of  mem- 
bership, but  an  exercise  of  an  authority 
which  he  possesses  "as  an  independent,  co- 
ordinate branch  of  the  city  government." 

State  ex  rel,  Childs  v.  Dartow,  65  Minn. 
419,  67  N.  W.  1012. 

The  exclusive  power  to  judge  of  the  eleo- 
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lion  and  qualifications  of  its  members  "has 
always  been  lodged  in  the  legislative  body  by 
the  uniform  practice  of  England  and  Amer- 
ica." 

1  Story,  Const.  §  833;  1  Bl.  Com.  163, 
178 ;  1  Kent,  Com.  235. 

The  present  case  is  satisfied  by  finding  that 
the  mayor's  veto  is  inapplicable  to  a  decision 
by  the  aldermen  of  a  contested  election  case. 

The  veto  power  of  the  mayor  must  be  in- 
terpreted in  the  light  of  its  origin. 

State,  TimSf  Prosecutor,  v.  Newark,  25  N. 
J.  L.  399 ;  People  eao  rel.  Churchyard  v.  Buf- 
falo, 47  N.  Y.  S.  R.  149,  20  N.  Y.  Supp. 
51;  Btate  ex  reL  Sullivan  v.  Longdon,  68 
Conn.  519,  37  Atl.  383;  Achlcy'a  Case,  4  Abb. 
Pr.  35;  North  v.  Cary,  4  Thomp.  &  C.  357. 

Messrs,  Eastman  A  HoUia  and  Martini 
ft  Howe,  for  defendants : 

It  is  to  be  assumed  that  the  words  and 
phrases  are  used  in  their  technical  meaning, 
if  they  have  acquired  one,  and  in  their  popu- 
lar meaning  if  they  have  not,  and  the 
phrases  and  sentences  are  to  be  construed  ac- 
cording to  the  rules  of  grammar. 

Endlich,  Interpretation  of  Statutes,  p.  4. 

The  mayor's  powers  ai«  clear  and  well  de- 
fined. There  is  nothing  in  the  context  to 
warrant  us  in  concluding  that  the  literal  in- 
terpretation is  not  the  correct  one. 

The  functions  of  the  mayor  are  different 
in  both  scope  and  nature  from  those  of  either 
the  President  or  governor;  and  the  veto 
power  is  conferred  upon  the  two  classes  of 
officials  for  different  purposes. 

28  Am.  &  £ng.  Enc.  Law,  p.  446. 

The  veto  power,  which  is  vested  directly 
by  constitutional  authority  in  the  President 
and  governor,  is  based  on  the  theory  of  equi- 
librium between  the  several  branches  of  gov- 
ernment. The  veto  power  which  the  legisla- 
ture has  conferred  upon  the  mayor  of  Con- 
cord is  based  upon  the  theory  of  checking 
corrupt  and  ill-considered  legislation. 


'     Blodsett,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

The  statutory  scope  of  the  veto  power  con- 
ferred upon  the  mayors  of  cities  in  this  state 
is  found  in  section  7,  chap.  47,  Pub.  Stat., 
which  provides  that  "he  shall  have  a  nega- 
tive upon  the  action  of  the  aldermen  in  lay- 
ing out  highways,  and  in  all  other  matters ; 
and  no  vote  can  be  passed  or  appointment 
made  by  the  board  of  aldermen  over  his  veto, 
unless  by  a  vote  of  two  thirds  at  least  of  all 
the  aldermen  elected."  While  this  sweeping 
language,  standing  alone  and  taken  by  itself, 
is  apparently  plain  and  explicit,  its  inter- 
pretation, nevertheless,  does  not  depend  upon 
any  one  rule  alone;  for  statutes,  like  all 
other  written  instruments,  are  to  be  inter- 
preted by  the  weight  of  competent  evidence, 
a  part  of  which  may  bear  more  or  less  strong- 
ly in  a  given  direction,  and  another  part  in 
a  different  direction,  thus  making  the  result 
dependent  upon  the  product  of  both  com- 
bined. In  other  words,  the  primary  object 
in  construing  statutes  being  to  ascertain  the 
intention  of  the  legislature  in  their  enact- 
ment, resort  is  to  &  had  to  their  language, 
the  context,  the  subject-matter,  the  effects 
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and  consequences,  or  the  spirit  and  reason 
of  the  law.  In  the  light  of  these  rules,  and 
conceding,  as  the  defendants  claim,  that  a 
municipal  council  is  largely  sui  generis,  and 
its  powers  to  be  construed  accordingly,  we 
are  of  opinion  that  the  defendants'  conten- 
tion that  the  veto  power  of  a  mayor  extends 
to  and  embraces  a  decision  of  the  board  of 
aldermen  as  to  the  election  of  one  of  its  mem- 
bers cannot  be  sustained.  Further  than  this 
we  are  not  required  to  go ;  for  whatever  the 
language  of  the  statute  giving  the  mayor  a 
negative  "upon  the  action  of  the  aldermen  in 
laying  out  highways,  and  in  all  other  mat- 
ters," may  mean,  and  whether  it  would  or 
would  not  be  competent  for  the  legislature 
to  give  to  the  executive  of  a  city  a  veto  upon 
the  action  of  the  legislative  branch  of  the 
city  government  sitting  as  a  court  in  the 
performance  of  a  judicial  duty,  it  is  enough 
to  satisfy  the  present  contention  if  the  de 
cision  of  a  contested  election  case  by  the  al- 
dermen is  not  embraced  in  the  phrase  "in  all 
other  matters,"  and,  in  support  of  the  eon- 
elusion  that  it  is  not,  we  cannot  but  r^rd 
the  evidence  as  decisive.  The  mayor  of  a 
city  is  not  an  alderman  or  councilman  of  the 
city,  in  any  general  or  proper  sense  of  those 
terms.  He  is  designated  in  the  statutes  as 
the  "principal  officer"  and  the  "chief  execu- 
tive" of  the  city.  Pub.  Stet.  chap.  46,  J  3; 
Id.  chap.  47,  §  5.  And  both  properly  and 
primarily  his  duties  are  executive  and  ad- 
ministrative. Mariindale  v.  Palmer,  52 
Ind.  411,  413;  Jacobs  v.  San  Francisco  City 
d  County  Supers.  100  Cal.  121,  135. 
34  Pac.  630.  He  is  not  a  member  of  either 
branch  of  the  city  councils,  unless  expressly 
made  such  by  law.  Tiedeman,  Mun.  Corp. 
§  96.  And  when 'this  is  the  case  it  ie  "to 
the  extent  of  such  powers  as  are  specially 
committed  to  him,  and  no  further,  that  he  is 
a  part  of  the  city  council."  Brown  v.  Fos- 
ter, 88  Me.  49,  31  L.  R.  A.  116,  33  Ati.  622; 
People  em  rel.  Oaskill  v.  Ransomy  56  Barb. 
514,  516;  MilU  v.  Gleason,  11  Wis.  470,  476, 
78  Am.  Dec.  721 ;  State  ex  rel.  Laughlin  v. 
Porter,  113  Ind.  79,  14  N.  E.  883.  He  is  not 
one  "of  its  own  members  in  the  sense  in 
which  an  alderman  is."  Oarside  v.  Cohoes, 
34  N.  Y.  S.  R.  234,  12  N.  Y.  Supp.  192, 195; 
Winter  v.  Thi8tleux>od,  101  111.  450, 462.  Nor 
has  it  been  imderstood  that  he  is  to  be  count- 
ed in  determining  the  presence  of  a  quorum. 
Atty.  Oen.  v.  Shepard,  62  N.  H.  383;  Bcvter' 
set  V.  Smith,  20  Ky.  L.  Rep.  1488,  49  S.  W. 
456. 

Applying  the  principles  of  these  authori- 
ties (and  none  have  been  found  to  the  ooo- 
trary)  to  the  statutory  provisions  relating 
to  mayor  and  aldermen  cited  in  behalf  of  the 
defendants,  the  result  is  indubitably  to  es- 
tablish the  proposition  that,  while  the  mayor 
is  a  constituent  part  of  the  aldermanic  board 
for  some  special  purposes,  he  sits  and  acts 
in  the  board,  not  in  the  capacity  of  an  alder- 
man, but  in  the  capacity  of  ex  officio  presid- 
ing officer,  and  exercises  those  powers  only 
which  have  been  specially  committed  to  him 
as  the  chief  executive  of  the  city.  HowcTex 
extensive  such  powers  may  be  in  the  pres- 
ent case,  and  regardless  of  the  authorities 
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to  wliich  reference  has  been  made,  the  legis- 
lative  understanding  that  the  mayor  should 
not  be  regarded  as  an  alderman  in  contested 
election  cases,  at  least,  sufficiently  appears 
from  the  statute  enacting  that  the  board  of 
aldermen  "shall  be  the  final  judge  of  the 
«lection  and  qualification  of  its  members" 
(Pub.  Stat.  chap.  48,  §  11),  because  the  au- 
thority thus  vested  in  the  aldermen  does  not 
•extend  to  the  election  of  mayor,  of  which  the 
city  councils  in  joint  convention  are  made 
the  judges  by  chapter  47,  §  3,  and  because 
under  section  11,  each  alderman  is  not  only 
made  a  judge  of  the  election  of  his  fellow 
members,  but  they  are  made  the  judges  of 
his  election  also.  And  the  same  conclusion 
as  to  the  legislative  understanding  of  the 
mayor's  membership  is  evidenced  by  the  iur- 
ther  provision  of  section  11,  that  each  branch 
-of  the  city  government,  in  case  of  a  vacancy 
therein,  "shall  call  a  new  election,"  because 
special  provision  for  the  filling  of  a  vacancy 
in  the  office  of  mayor  was  made  elsewhere, 
and  by  another  tribunal.  Laws  1805,  chap. 
41.  Such,  also,  would  seem  to  have  been  the 
understanding  of  the  defendant  mayor  him- 
aelf,  for  he  did  not  assume  to  act  as  an  al- 
derman in  the  election  before  the  board,  but 
solely  as  mayor.  While  these  citations  am- 
ply demonstrate  that  the  aldermanic  branch 
of  the  city  councils,  within  the  meaning  of 
section  11,  is  the  board  of  aldermen,  exclu- 
ftive  of  the  mayor  (and,  if  this  be  so,  his  veto 
power  cannot  apply,  because  the  judgment  of 
the  board  would  not  then  be  final ) ,  they  also 
afTord  convincing  proofs  that  the  mayor's 
veto  power  was  not  intended  to  extend  to  a 
decision  by  the  aldermen  of  a  contested  elec- 
tion case.  Having  made  such  a  decision  an 
imperative  finality,  it  is  incredible  that  the 
legislature  would  intentionally  stultify  it- 
•self,  and  emasculate  the  statute  by  making 
it  subordinate  to  the  arbitrary  caprice  of  an 
•executive  officer,  acting  solely  in  an  execu- 
tive capacity,  and  subject  to  no  supervising 
power.  If,  however,  the  contrary  were  true, 
and  the  provision  giving  the  mayor  "a  nega- 
tive on  the  action  of  the  aldermen  in  laying 
out  highways,  and  in  all  other  matters,"* 
were  susceptible  of  the  broad  construction 
put  upon  it  by  the  defendants,  it  is  not  per- 
ceived upon  what  ground  the  provision  could 
be  sustained.  In  a  contested  election  case, 
as  in  all  other  cases,  it  is  the  constitutional 
right  of  the  contestants  to  have  the  issue  be- 
tween them  settled  by  judicial  action;  and 
of  this  right  they  cannot  be  lawfully  de- 
prived by  any  legislative  enactment.  The 
veto  power  is  not,  and  has  never  been  un- 
derstood to  be,  a  judicial  power.  To  all  in- 
tents, and  for  all  purposes,  it  is  a  franchise 
of  the  executive  department  alone,  and  may 
be  exercised  by  its  possessor  at  his  pleasure, 
and  without  consent,  trial,  or  notice.  The 
adjudication  of  legal  rights  in  this  manner 
cannot  be  tolerated  under  our  system  of  gov- 
ernment, or  under  any,  other  in  which  there 
has  not  been  a  total  abolition  of  justice  and 
fundamental  legal  principles.  But  there  is 
no  solid  ground  for  the  defendants'  construc- 
tion of  the  provision  under  consideration. 
It  is  no  less  true  now  than  it  was  in  the 
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time  of  Lord  Coke  that  the  laws  consist,  not 
in  being  read,  but  in  being  understood. 
[Cumberland's  Case]  8  Coke,  167.  "When 
the  legislature  enacts  that  each  branch  of  a 
city  government  shall  be  the  judge  of  the 
elections  of  its  members,  the  inference  is  that 
they  copied  the  language  from  the  Consti- 
tution, understanding  that  it  would  mean 
in  the  statute  what  it  means  in  the  Consti- 
tution, and  intending  that  municipal  legis- 
lative bodies  created,  organized,  and  working 
on  the  model  of  the  state  legislature  shall 
have  the  same  powers,  as  judges  of  the  elec- 
tions of  their  members.  It  is  also  probable 
that,  for  reasons  of  public  convenience  in  the 
transaction  of  the  affairs  of  cities,  the  legis- 
lative intention  was  to  establish  a  special 
tribunal  for  the  determination  of  such  cases, 
which  would  act  expeditiously,  and  without 
the  delays  ordinarily  incident  to  judicial 
procedure."  Atty.  Oen.  ex  rel,  Gregg  v. 
Sands,  68  N.  H.  64,  57,  44  Atl.  83.  See  also 
State,  Tims,  Prosecutor,  v.  Newark,  25  N. 
J.  L.  399,  415.  It  has  never  been  supposed 
that  the  veto  power  granted  the  governor 
of  this  state  by  the  Constitution  extended  to 
the  qualifications  or  elections  of  the  members 
of  either  branch  of  the  legislative  depart- 
ment, concerning  which  the  Constitution  de- 
clares that  each  branch  shall  be  the  judge; 
and  it  would  be  an  extraordinary  preroga- 
tive^  indeed,  if  the  legislature  has  invested 
the  mayors  of  cities  with  a  more  extenpive 
veto  power  than  our  Constitution  has  con- 
ferred upon  the  governor,  or  the  national 
Constitution  upon  the  President.  Nothing 
but  the  most  decisive  evidence  would  warrant 
such  a  conclusion,  and  this  the  defendants 
have  failed  to  supply.  In  fact,  their  conten- 
tion is  substantially  based  upon  the  propo- 
sition that  because  the  mayor  is  empowered 
by  the  statute  to  interpose  his  veto  upon  the 
judicial  act  of  the  aldermen  in  the  laying  out 
of  highways,  and  in  all  other  matters,  he 
may  therefore  lawfully  interpose  it  upon 
their  judicial  action  in  a  contested  election 
case.  But  this  proposition  is  utterly  unten- 
able. Its  reasoning  is  fallacious,  and  its 
conclusion  unsound.  Things  which  are  sim- 
ilar in  some  respects  are  not  the  same. . 
Whether  it  was  competent  for  the  legisla- 
ture to  empower  the  mayor  with  a  negative 
upon  the  laying  out  of  a  highway  by  the  al- 
dermen need  not  now  be  determined.  As  has 
been  previously  stated,  we  are  required  to 
go  at  this  time  only  far  enough  to  meet 
the  exigencies  of  the  case  before  us ;  and,  for 
this  purpose,  we  think  no  other  answer  to 
the  proposition  is  necessary  than  to  call  at- 
tention to  the  pregnant  fact  that  the  legis- 
lature has  not  anywhere  enacted  that  the 
decision  of  the  aldermen  in  the  laying  out 
of  highways  shall  be  final,  but,  on  the  con- 
trary, it  has  expressly  given  to  any  person 
aggrieved  by  the  decision  of  city  or  town 
authorities  in  laying  out  or  altering  high- 
ways the  right  of  appeal  therefrom  to  this 
court.  Pub.  Stat.  chap.  68,  §  2;  Id.  chap. 
46,  §§  1,  2.  These  considerations  so  broadly 
distinguish  the  one  case  from  the  other  as  to 
bring  to  naught  any  analogy  between  them. 
Other  answers  to  the  proposition,  however. 
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are  not  lacking.  A  sufficient  foundation  for 
the  petition  is  furnished  by  the  reported 
facts  in  respect  of  a  demand  upon  the  mayor 
to  perform  his  duty. 

Nothing  more  need  be  said  of  the  case. 
Viewed  in  any  permissible  light  derived  from 
the  decisions,  the  statutes,  the  nature  and 
purpose  of  the  veto  power  as  heretofore  un- 
derstood, the  consequences  which  would  fol- 
low the  defendants'  construction,  the  anal- 
ogy of  the  city  system  of  government  to  the 
governmental  system  of  the  state  and  Na- 
tion, and  the  separation  and  independence 


of  the  legislative,  executive,  and  judicial  de- 
partments enjoined  in  our  bill  of  rights,  the 
overwhelming  weight  of  evidence  leads  to  the 
conclusion  that  the  mayor  of  Concord  could 
not  veto  the  judicial  action  of  the  board  of 
aldermen,  sitting  as  a  court,  in  a  matter  of 
which  the  statutes  have  made  it  the  ezch- 
sive  and  final  judge. 
Petition  granted. 

Pike,  J.,  did   not   sit.    The    others  con- 
curred. 


NEW  JERSEY  COURT  OF  ERRORS  AND  APPEALS. 


Andrew  ALBRIGHT 

V. 

Joseph  A.  CORTRIGHT,  Plff.  in  Err. 


i N.  J.. 


.) 


^Tl&e  plaintiff  claimed  to  o^rn  land  eov* 
ered  by  Sirvartii^vood  pond,  a  body  of 
nontldal  "vrater,  and  notified  the  defend- 
ant not  to  fish  in  it.  The  defendant,  disre- 
garding; the  notice,  fished  from  a  boat,  on  two 
different  days.  In  water  that  covered  land 
claimed  by  the  plaintiff,  who  thereupon 
brought  his  action.  The  declaration  alleged 
possession  and  title  by  deed  in  the  plaintiff, 
and  acts  of  trespass  by  the  defendant  in  dis- 
regard of  notice.  The  defendant  filed  pleas 
in  both  general  and  specific  denial  of  the 
declaration,  and  a  further  special  plea  set- 
ting up  in  bar  of  the  action  two  independent 
defenses :  First,  that  the  public  had  been  ac- 
customed for  sixty  years  to  fish  in  the  pond, 
and  that  therefore  the  defendant,  as  one  of 
the  public,  could  do  so  of  right ;  and,  second- 
ly, that  the  pond  had  been  stocked  with  fish 
by  the  fish  commissioners  of  the  state  of  New 
Jersey  for  twenty-five  years,  and  that  there- 
fore the  defendant,  as  one  of  the  public,  could 
fish  there  of  right.  On  the  trial  the  plain- 
tiff proved  the  case  laid  in  his  declaration 
and  rested.  The  defendant  offered  to  prove 
that  the  public  had  continuously  fished  in 
the  Dond  for  sixty  years,  which  offer  was 
overruled,  and  exception  taken.  The  defend- 
ant also  called  a  witness  who  testified  to  the 
stocking  of  the  pond  by  public  authority. 
This  evidence  was  then  stricken  out,  where- 
upon the  defendant  made  a  formal  offer  to 
prove  the  allegations  of  his  plea  in  this  par- 
ticular, which  offer  was  overruled,  and  ex- 
ception taken.  The  trial  judge  thereupon 
directed  the  Jury  to  find  a  verdict  of  6  cents 
for  the  plaintiff,  to  which  direction  an  excep- 
tion was  taken.  Error  was  assigned  on  these 
exceptions. 

A«  to  the  first  special  defense,  it  was 
held: 

1.  That,  since  tbe  defendant  bad  no  11- 
eeniie  from  the  plaintiff,  whatever  right  he 
could  have  had  in  plalntlff*s  close  must  have 

•Tleadnotes  by  Adams,  J.  


Note. — For  prescriptive  rights  of  fishery,  see 
Turner  v.  Hebron  (Conn.)  14  L.  R.  A.  386. 

For  governmental  control  over  right  of  fish- 
ery, see  People  v.  Truckee  Lumber  Co.   (Cal.) 
89  L.  R.  A.  681,  and  note;  also  State  v.  Theri- 
ault  (Vt.)  43  L.  &.  A.  290. 
48  L.  R.  A« 


been  by  way  of  easement,   custom,  or  pre- 
scription. 

2.  That  tbe  rlgrbt  claimed  'vwrnm  not  an 
eanement,  which  is  a  privilege  wittaoat 
profit. 

8.  That  tbe  defendant  conld  not  claim 
sncb  rivbt  by  cnntomt  (a)  Because  t 
common-law  custom,  as  distinguished  from  t 
usage  of  trade,  must  be  immemorial,  which 
in  New  Jersey  Is  impossible;  (b)  because  a 
custom  laid  in  the  public  is  bad  for  usi- 
versallty;  and  (c)  because  a  right  to  take 
profit  from  the  land  of  another  cannot  be  te> 
quired  by  custom. 

4.  That  tbe  defendant,  merely  as  oae 
of  tbe  public,  could  not  claim  such  right 
by  prescription,  because  the  pirt>lic  cannot 
prescribe. 

As  to  tbe  second  special  defense,  it  wss 
held: 

6.  That  tbe  evidence  tbat  ipvas  strlckea 
ont  and  excluded,  if  it  had  been  received, 
would  have  proved,  in  the  view  most 
favorable  to  the  defendant,  only  that  the 
state  of  New  Jersey  had  placed  on  private 
property  certain  fish  that  the  public  might 
catch  if  members  of  the  public  could  lawfully 
reach  them. 

6.  Tbat  tbe  defendant,  as  one  of  tbe 
pnbllc,  conld  not  la^-fnlly  reacb  tbe«e 
flab,  against  the  prohibition  of  the  plaintiff, 
while  they  remained  in  his  close,  unless 
either  the  common  or  the  statute  law  con- 
ferred such  right. 

7«  Tbat  tbe  comnion  la'vr  itavc  no  sneb 
rlgrbt,  because  there  is  no  general  rule  au- 
thorizing a  member  of  the  community,  merely 
as  such,  to  invade  private  property  in  order 
to  reach  something  that  is  devoted  to  tbe 
public 

8.  Tbat  tbe  acts  concerning  llsb  and 
frame  grave  no  sncb  rlgrbt,  for  they  do 
not  manifest  a  legislative  intent  to  legalise 
what  would  otherwise  be  trespasses,  In  pur- 
suit of  private  advantage,,  and,  if  they  did 
manifest  such  intent,  would  be  to  that  ex> 
tent  invalid. 

9.  Held,  tbat  tbe  plaintiff  was  entitled 
to  tbe  direction  that  the  Jury  give  him 
a  verdict  for  nominal  damages. 

(March  5,  1900.) 

1^  RROR  to  the  Circuit  Court  for  Sussex 
J  County  to  review  a  judgment  in  favor  of 
Slaintiff  in  an  action  brought  to  recover 
amages  for  alleged  unlai^ul  fiahing  iB 
plaintiff's  pond.    Affirmed. 
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The  facts  are  stated  in  the  opinion. 

Mr,  Mmrtia  Boaenkrans,  for  plaintiff  in 
error: 

The  court  will  take  judicial  notice  of  the 
location,  situation,  and  character  of  Swarts- 
wood  lake,  on  the  waters  of  which  the  al- 
leged trespass  was  committed. 

2  Wharton,  Ev.  (1877)  §  399;  Peyroux  v. 
Haicard,  7  Pet.  342,  8  L.  ed.  707 ;  Metzger  v. 
Post,  44  K.  J.  L.  74,  43  Am.  Rep.  341. 

Swartswood  lake  is  1%  miles  to  2  miles  in 
width  and  over  3  miles  in  length. 

The  plaintiff  does  not  and  cannot  have  any 
title  to  the  waters  of  Swartswood  lake  be- 
cause its  waters  are  navigable  and  it  comes 
under  the  class  of  waters  which  in  every 
state  are  peculiarly  protected  for  the  benefit 
of  the  public. 

Arnold  v.  Mundy,  6  N.  J.  L.  1, 10  Am.  Dec. 
356. 

To  maintain  trespass  quare  clausum  fregit 
there  must  be  an  injury  to  the  possession. 

3  Bl.  Com.  210;  Cortelyou  v.  Van  Brundt, 
2  Johns.  357,  3  Am.  Dec.  439. 

As  far  as  any  right  of  property  in  fish  can 
exist  it  is  in  the  public,  or  is  common  to  all. 

GentOe  v.  State,  29  Ind.  415,  2  Bl.  Com. 
302. 

If  fish  belong  to  the  public,  of  what  bene- 
fit are  they  to  the  public  unless  the  public 
have  the  right  under  the  laws  relating  to 
fish  to  catch  them  without  molestation. 

Organ  v.  State,  50  Ark.  207,  19  S.  W.  840. 

Mr.  Thomas  M.  Kaya,  for  defendant  in 
error: 

The  policy  of  the  common  law  is  to  assign 
to  everything  capable  of  ownership  a  certain 
and  determinate  owner,  and,  for  the  preser- 
vation of  peace  and  the  security  of  society, 
to  mark  by  certain  indicia,  not  only  the 
boundaries  of  such  separate  ownership,  but 
the  line  of  demarcation  between  rights  which 
are  held  by  the  public  in  common  and  pri- 
vate rights. 

Cohb  V.  Davenp<Mrt,  32  N.  J.  L.  378. 

Even  the  common  right  of  fishing  in  the 
tidal  waters  of  the  state  is  subject  to  the  su- 
preme power  of  the  state  to  convey  such 
lands  covered  with  water  to  individuals,  and 
thus  deprive  the  public  of  the  common  right 
of  fishing. 

McCready  ▼.  Virginia,  94  U.  S.  391,  24  L. 
ed.  248. 

The  title  of  the  state  is  proprietary,  an  at^ 
tribute  of  which  is  the  unqualified  right  of 
disposition  to  public  or  private  use,  either 
absolutely,  or  for  a  qualified  estate,  as  an 
estate  for  years,  or  by  mere  license,  as  in  leg- 
islative discretion  may  be  deemed  most  con- 
ducive to  the  public  interest. 

Wooley  V.  Campbell,  37  N.  J.  L.  164; 
Oough  V.  Bell,  21  N.  J.  L.  166,  22  N.  J.  L. 
459;  Totonsend  ▼.  Brown,  24  N.  J.  L.  40; 
Stevens  v.  Pateraon  d  N.  R.  Co.  34  N.  J.  L. 
532,  3  Am.  Rep.  269 ;  Trenton  Water  Power 
Co.  V.  Raff,  36  N.  J.  L.  342;  Foulke  v.  Bond, 
41  N.  J.  L.  545;  Carlisle  v.  Cooper,  21  N.  J. 
Eq.  596;  Atty.  Oen.  v.  Delaware  d  B.  B.  R. 
Co.  27  N.  J.  Eq.  639;  Nixon  v.  Walter,  41  N. 
J.  Kq.  112,  S  Atl.  385;  Newark  Aqueduct 
Board  v.  Passaic,  45  N.  J.  Eq.  398,  18  Atl. 
106;  Pennsylvania  R.  Co.  T.  Thompson,  45 
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N.  J.  Eq.  871,  19  Atl.  622;  Brookhaven  v. 
Strong,  60  N.  Y.  66;  Ackerman  v.  Shelp,  B^ 
K.  J.  L.  125. 

The  title  to  the  bed  of  the  Delaware  river 
above  tide  water  on  the  New  Jersey  side  to- 
the  center  thereof  is  in  the  riparian  or  shore 
owners. 

Arnold  v.  Mundy,  6  N.  J.  L.  1, 10  Am.  Dec 
356 ;  Rundle  v.  Delaware  d  R.  Canal,  1  Wall. 
Jr.  275,  Fed.  Cas.  No.  12,139;  Atty.  Gen.  v. 
Delaware  d  B.  B.  R.  Co.  27  N.  J.  Eq.  1,  Af- 
firmed in  27  N.  J.  Eq.  631 ;  2  Bl.  Com.  p.  18; 
Hooker  v.  Cumminga,  20  Johns.  90,  11  Am. 
Dec.  249;  Adams  v.  Pease,  2  Conn.  481 ;  Peo- 
ple V.  Platt^  17  Johns.  195,  8  Am.  Dec.  382, 

Adamsy  J.,  delivered  the  opinion  of  the- 
court : 

•  The  declaration  is  in  tort,  and  seeks  dam* 
ages  from  the  defendant  for  breaking  and  en- 
tering the  close  of  the  plaintiff  (being  a 
tract  of  land,  covered  with  water,  in  Still- 
water township,  in  Sussex  county,  known  as 
"Swartswood  pond"),  and  for  fishing  and 
catching  fish  therein,  in  disregard  of  a  no- 
tice by  the  plaintiff  not  to  trespass  on  his 
land,  and  especially  not  to  fish  in  said  pond. 
The  gist  of  the  defense  is  found  in  the  fol- 
lowing extract  from  the  fifth  plea,  upon 
which  issue  has  been  joined:  "That  the 
said  Swartswood  pond  has  been  stocked  with 
fish  by  the  fish  commissioners  of  the  state 
of  New  Jersey  for  twenty-five  years,  and 
that  the  fish  therein  belong  to  the  public, 
and  that  the  public  for  sixty  years  last  past 
have  entered  the  said  close,  and  openly,  ad- 
versely, continuously,  uninterruptedly,  and 
without  restriction,  used  the  said  close  and 
waters  of  said  Swartswood  pond  for  the  pur- 
pose of  fishing  for  fish  therein,  and  catching- 
and  taking  fish  therefrom,  and  that  the  de- 
fendant, as  one  of  the  public,  has  a  right  by 
prescription  in  and  to  the  said  close  and  the 
said  Swartswood  pond,  and  had  at  the  time 
mentioned  in  the  plaintiff's  declaration  a 
prescriptive  right  of  profit  in  the  said  lands 
covered  with  water,  and  said  S>vartswood 
pond  (being  the  same  described  in  the  plain- 
tiff's declaration),  and  to  fish  into  the  said 
waters  of  said  Swartswood  pond,  and  to  take, 
catch,  and  carry  fish  therefrom,  without  any 
hindrance  or  molestation  of  the  said  plain- 
tiff." At  the  trial  the  plaintiff  proved  both 
possession  and  title  by  deed  in  himself  be- 
fore and  at  the  time  of  the  acts  complained 
of,  and  that  the  defendant  had  fished  in  said 

Sond,  though  notified  by  the  plaintiff  not  to 
o  so.  The  defendant  then  offered  to  prove 
that  the  pond  had  been  stocked  by  the  state 
of  New  Jersey  about  twenty-five  years  before, 
and  that  the  public  had  continuously  fished 
there  for  sixty  years,  which  offers  were  de- 
nied, and  a  verdict  for  6  cents  was  directed 
and  rendered  for  the  plaintiff.  The  ques- 
tions presented  by  the  exceptions  are  wheth- 
er one  who  fishes  in  nontidal  water  that  cov- 
ers land  of  another,  though  forbidden  to  do- 
so  by  the  owner  of  such  land,  can  justify 
either  by  the  long-continued  usage  of  the 
public,  or  because  the  water  has  been  stocked 
by  the  state  of  New  Jersey.  These  defenses, 
though  blended  in  the  special  plea,  are  log* 
ically  distinct. 
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Leaving  out  of  view  certain  relations  that 
-are  plainly  foreign  to  this  case,  it  may  be 
said  that  whatever  right,  provable  by  user, 
the  defendant  could  have  had  in  the  plain- 
tiflf's  land,  must  have  been  by  way  of  ease- 
iment,  custom,  or  prescription.  The  right 
that  the  defendant  asserted  was  not  an  ease- 
ment, which  is  a  privilege  without  profit. 
Nor  could  he«  as  one  of  the  public,  acquire 
this  profitable  right  by  custom.  In  the  first 
place,  a  common-law  custom,  as  distin- 
guished from  a  usage  of  trade,  must  be  im- 
memorial; and  this,  in  New  Jersey,  is  im- 
possible. A  cfcerman  v.  Shelp,  8  N.  J.  L.  125 ; 
Allen  V.  Stevens,  29  N.  J.  L.  513;  Ocecun 
Beach  Asso.  v.  Brinley,  34  N.  J.  Eq.  438.  In 
the  next  place,  the  right  claimed  is  too  com- 
prehensive to  be  good  by  way  of  custom. 
'^Custom  is  unwritten  law,  established  by 
common  consent  and  uniform  practice  from 
time  immemorial,  and  it  is  local,  having  re- 
spect to  the  inhabitants  of  a  particular  place 
or  district."  2  Greenl.  Ev.  §  248.  This  cus- 
tom is  laid  in  the  whole  public.  A  custom 
so  general  would  be  indistinguishable  from 
the  law  itself,  so  that  the  question  in  such  case 
really  is,  not  whether  the  usage  is  custom- 
ary, but  whether  it  is  lawful.  Fitch  v.  Rate- 
ling,  2  H.  Bl.  303.  Finally,  a  profitable 
right  in  land  of  another  cannot  be  gained  by 
custom,  but  only  by  prescription.  Cobb  v. 
Davenport,  32  N.  J.  L.  369,  33  N.  J.  L. 
2?3,  97  Am.  Dec.  718.  In  view,  no  doubt, 
of  these  considerations,  the  special  plea 
alleges  "a  prescriptive  right"  in  the  de- 
fendant, to  which  he  is  entitled  "as  one 
of  the  public."  This  proposition  is  un- 
sound, because  it  conflicts  with  the  rule  that 
the  public  cannot  prescribe.  A  right  that 
a  man  claims  merely  as  one  of  the  public 
does  not  lie  in  grant,  and  therefore  not  in 
prescription,  which  presupposes  a  lost  g^^ant, 
and  so  can  embrace  only  things  that  are 
grantable.  A  prescription,  says  Lord  Coke, 
"always  is  alleged  in  the  person."  Oate- 
ioariVs  Case,  6  Coke,  60&.  "Prescription," 
says  Sir  William  Blackstone,  "is  merely  a 
personal  usage,  as  that  Sempronius  and  his 
ancestors,  or  those  whose  estate  he  hath, 
have  used  time  out  of  mind  to  have  such  an 
advantage  or  privilege."  2  Bl.  Com.  p.  262. 
Mr.  Greenleaf  says:  "Prescription  is  a  per- 
sonal right  belonging  to  one  or  a  few  per- 
sons by  particular  designation,  as,  for  ex- 
ample, the  owner  of  a  certain  parcel  of 
land."  2  Greenl.  Ev.  §  248.  To  use  a  tech- 
nical phrase,  the  claimant  in  such  a  case 
must  prescribe  in  a  que  estate;  that  is,  un- 
der or  in  the  right  of  some  other  person  or 
persons,  whose  estate  has  come  to  him. 

That  a  right  to  take  profit  from  another's 
land  cannot  arise  by  custom  was  decided  as 
early  as  Qatexcard*s  Case,  6  Coke,  60.  Lord 
Kenyon,  in  Orimstead  v.  Marlowe,  4  T.  R. 
718,  said  that  the  law  had  been  so  settled 
ever  since  the  time  of  Oateward^s  Case.  This 
is  still  the  law  of  England.  In  Goodman  v. 
Baltash,  L.  R.  7  A  pp.  Cas.  648,  Lord  Cairns 
says;  "I  think  it  to  be  clear  law  that  while 
you  may  by  custom  claim  an  easement  to  be 
enjoyed  over  the  land  of  another,  you  cannot 
by  custom  claim  a  profit  A  prendre  in  alieno 
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solo,    I  think  it  also  to  be  clear  law  that 
you  cannot  claim  by  prescription  anytlni^ 
which  could  not  have  a  lawful  beginning. 
And  I  think  it  also  clear  that  a  fluctuating 
and  uncertain  body  cannot  claim  a  profit  d 
prendre  in  alieno  solo,  and,  indeed,  cannot 
be  the  grantee  either  of  a  several  fishery  or 
of  any  other  kind  of  real  property."    Two 
recent  cases  are  Blount  v.  Layardy  reported 
in  a  note  to  [1891]  2  Ch.,  at  page  681,  and 
Smith  V.  Andrevos  [1891]  2  Ch.  678.    In  the 
case  first  mentioned,  Ix>rd  Justice  Bowen, 
speaking  of  a  part  of  the  Thames  that  is 
above  the  reach  of  the  tide,  said :  "Although 
the  public  have  been  in  the  habit  as  long  as 
we  can  recollect,  and  as  long  as  our  fathers 
can  recollect,  of  fishing  in  the  Thames,  the 
public  have  no  right  to  fish  there.    I  mean 
they  have  no  right,  as  members  of  the  pub- 
lic, to  fish  there.    That  is  certain  law.    Of 
course,  they  may  fish  by  the  license  of  the 
lord  or  the  owner  of  a  particular  part  of  the 
bed  of  the  river,  or  they  may  fish  by  the  in- 
dulgence or  owing  to  the  carelessness  or  good 
nature  of  the  person  who  is  entitled  to  the 
soil ;  but  right  to  flsh  themselves,  as  the  pub- 
lic, they  have  none."    The  following  extract 
is  from  the  opinion  by  North,  J.,  in  Smith 
▼.  Andrews:    "The  idea  is  sometimes  enter- 
tained that  the  right  to  pass  along  a  public, 
navigable  river  carries  with  it  the  right  to 
fish  in  it;   but,  so  far  as  regards  nontidal 
rivers,  this  is  not  so.    No  lawyer  could  take 
that  view.     Persons  using  a  navigable  high- 
way no  more  acquire  thereby  a  right  to  fish 
there  than  persons  passing  along  a  public 
highway  on  land  acquire  a  right  to  shoot 
upon  it.    Some  few  passages  may  be  found 
in  the  books  in  which  judges  are  reported  to 
have  said  that  subjects  have  a  right  to  flsh 
in  navigable  rivers,  just  as  in  the  sea:  but 
on  investigation  it  always  will  be  found  that 
they  are  referring  to  navigable  rivers  where 
the  tide  ebbs  and  flows,  and  nothing  else. 
.     .    .    But,  even  if  the  public  had  in  fact 
flshed  this  water  with  less  interference  or  in- 
terruption  than  was  actually  the  case,  it 
would  not  supply  any  defense  to  the  defend- 
ant in  the  present  action.    Any  acquisition 
of    right   arising   from    long-continued  use 
must  be  founded  upon  either  custom,  pre- 
scription, or  lost  grant.     It  is  well  settled 
that  the  public  cannot  have  any  right  to  fish, 
founded  upon  custom,  however  long  the  prae- 
tice  has  continued.    Upon  this  point  it  is 
not  necessary  to  refer  to  various  well-known 
and  often   cited  authorities.     .     .    .    Then 
can  any  such  right  be  acquired  by  prescrip- 
tion?    It  is  clear,  settled  law  that  it  canooL 
.     .     .    Lastly,  as  to  any  presumption  of  a 
lost  grant,  the  observations  of  Byles,  J*,  in 
Atiy.   Gen,   v.   Mathias,  4  Kay   &  J.   579, 
are  conclusive.     There  can  be  no  presump- 
tion of  a  lost  grant  with  respect  to  matter 
which  cannot  be  the  subject  of  prescription." 
To  the  same  effect  is  Constable  v.  yickol^on, 
32  L.  J.  C.  P.  N.  S.  240,  reported,  also,  with 
full  notes,  in  8  English  Ruling  Cases,  337. 
There  are  many  American  cases  declaring  the 
law  to  be  as  it  is  above  stated ;  among  which 
are  Waters  v.  Lilley,  4  Pick.  145,  16   Am. 
Dec  333;  Pearsall  ▼.  Post,  20  Wend.  Ill, 
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124, 125;  and  Perley  ▼.  Langley,  7  N.  H.  233. 
The  English  law  allows  to  the  public  no 

S eater  privileges  in  fresh-water  ponds  and 
kes  than  in  fresh-water  rivers.  This  is  evi- 
dent from  the  cases  collected  in  Gould,  Wa- 
ters, $§  79-81. 

The  leading  case  in  this  state  i^  Cohh  v. 
Oavenp&rtf  decided  by  the  supreme  court  on 
facts  much  like  these  now  before  us,  and  re- 
ported in  32  N.  J.  L.  369.  The  plaintiflf 
claimed  to  own  a  natural,  nontidal  lake  in 
Morris  county,  called  "Green  pond."  The 
action  was  trespass  for  breaking  his  close 
and  fishing  in  water  that  covered  his  land. 
The  defendant  pleaded  the  general  issue,  de- 
nying that  the  plaintiff  had  an  exclusive 
right  to  fish  in  said  pond;  set  up  the  statute 
<»f  limitations,  and  license  from  the  plaintiff ; 
and  also  alleged  a  prescriptive  right  to  fish, 
•by  virtue  of  certain  grants  to  persons  under 
whom  the  'defendant  claimed.  A  verdict 
was  rendered  for  the  defendant,  which  was 
-set  aside  on  rule  to  show  cause.  The  su- 
preme court  held  that  the  plaintiff  had 
proved  his  title,  and  that  the  defenses  by  way 
of  limitation,  license,  and  prescription  were 
not  sustained.  Among  the  legal  conclusions 
to  be  drawn  from  this  case  are  these:  Tliiit 
the  soil  under  a  fresh-water  pond  in  New 
Jorsey  is  not  in  the  state,  but  is  in  private 
ownership;  that  the  exclusive  right  of  fish- 
ing therein  is  prima  facie  in  the  owner  of  the 
soil,  but  may  be  acquired  separate  from  the 
o^'nership  of  the  soil;  that  the  right  of  the 
public  to  fish  in  private  waters  cannot  be 
claimed  by  custom,  or  established  by  proof  of 
<ni8tomary  right;  and  that  such  right  can  be 
acquired  only  by  grant  or  prescription,  and 
must  be  prescribed  for  in  a  que  estate.  The 
following  extract  from  the  opinion  will  show 
both  how  strong  was  the  proof  of  user  in 
that  case,  and  how  closely  the  facts  resemble 
those  now  in  view:  "The  evidence  in  this 
case  shows  that  the  public  in  general,  for  a 
period  of  forty  years  and  upwards,  were  ac- 
customed to  fish  in  the  pond  in  question 
without  hindrance  or  molestation,  and  that 
permission  to  do  so  was  neither  asked  nor 
granted;  that  the  fishery  was  never  used  by 
its  owners,  either  before  or  since  the  plain- 
tiff acquired  title,  as  a  source  of  pecuniary 
profit,  but  that  everyone,  without  regard  to 
residence  or  tenure  of  lands,  was  permitted 
to  fish  in  all  parts  of  the  pond  at  will,  and 
whenever  his  inclination  prompted  him  to  do 
*o :  and  that  this  privilege  was  exercised  un- 
der prevalent  impression  that  the  fishery,  in 
the  language  of  one  of  the  witnesses,  was  a 
free  fishery.  And  it  is  a  noticeable  fact  in 
the  case  that,  although  the  witnesses  who 
fished  in  the  pond  testify  that  they  did  so 
under  a  conviction  of  their  right,  yet  no  one 
claimed  a  right  personal  to  himself,  or  other 
than  such  as  it  was  thought  belonged  to  the 
public  in  general.  Tliis  evidence  tends  niere- 
•l}'  to  establish  a  customary  right  in  all  the 
inhabitants  and  frequenters  in  that  locality 
to  fish  in  these  waters,  if  a  right  to  fish  could 
be  established  by  proof  of  custom.  But  the 
right  of  fishing,  being  a  profit  d  prendre  in 
another's  soil,  as  distinguished  from  an  ease- 
jnent,  cannot  be  claimed  by  custom,  but  must 
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be  prescribed  for  in  a  que  estate.  .  .  . 
The  defendant  cannot  justify  under  a  cus- 
tom, nor  will  proof  of  a  custom  sustain  a 
plea  of  prescriptive  right,  because  the  two 
rights,  though  they  may  coexist  in  the  same 
land,  are  of  a  completely  different  nature." 
The  defendant  subsequently  applied  for  leave 
to  file  an  additional  plea  justifying  the  al- 
leged trespass  on  the  ground  that  the  fishery 
had  become  public  by  dedication.  Leave  was 
granted,  in  order  that  the  question  might 
appear  on  the  record,  and  the  plea  was  then, 
after  argument,  struck  out  The  opinion  is 
reported  in  33  N.  J.  L,  223.  The  conclusions 
expressed  bv  the  court  are  that  the  right  to 
fish  and  take  fish  in  alieno  solo  is  not  an 
easement,  but  is  a  profit  d  prendre,  and  can 
be  acquired  only  by  grant  or  prescription, 
which  must  be  pleaded;  that  such  a  right, 
80  universal  and  unqualified  as  to  subsist  in 
the  entire  public,  cannot  be  gained  by  custom 
or  prescription;  and  that  the  doctrine  of 
dedication  to  public  uses  does  not  embrace 
a  claim  of  this  character.  The  pleadings  in 
the  case  now  under  consideration  do  not  ore- 
pent  the  defense  of  dedication.  The  chs3  of 
Ccbb  V.  Davenport  has  been  cited  with  ap- 
proval by  this  court  in  Atty,  Oen,  v.  Dclo 
ware  d  li.  B,  R,  Co.  27  N.  J.  Eq.  631,  at  page 
639,  and  in  Orep  v.  Pateraon  (decided  at  the 
present  term)  42  Atl.  749,  the  exact  point  of 
the  citation  being,  in  each  case,  the  tidal  dis- 
tinction between  public  and  private  waters. 
It  is  plain  from  an  examination  of  the  au- 
thorities above  referred  to,  and  of  many  oth- 
cr«5  tlint  might  be  mentioned  if  it  were  worth 
while  to  multiply  citations,  that  the  supreme 
court,  in  Cobb  v.  Davenport,  declared  and  en- 
forced the  ancient  and  established  law.  There 
is  nothing  in  our  local  conditions,  which 
closely  resemble  those  of  England,  or  in  the 
requirements  of  modern  life,  that  calls  for  the 
adoption  of  a  different  rule.  It  may  be 
true  that  there  is  here,  as  there  seems  to  be 
in  England,  a  common  misapprehension  on 
this  pubject,  and  that  a  good  deal  of  fishing 
that  is  thought  to  be  of  right  is  only  per- 
missive.  But  it  is  not  desirable  to  chnnge 
nn  important  fule  of  law  merely  because  it 
is  sometimes  misunderstood.  In  country 
life  a  multitude  of  acts  are  habitually 
committed  that  are  technically  trespasses. 
Persons  walk,  catch  fish,  pick  berries,  and 
gather  nuts  in  alieno  solo  without  strict 
right.  Good-natured  owners  tolerate  these 
practices  until  they  become  annoying  or  in- 
jurious, and  then  put  a  stop  to  them.  Little 
practical  inconvenience  results  from  tiii« 
state  of  things,  which  the  courts  may  well 
leave  to  regulate  itself.  Our  conclusion  on 
this  branch  of  the  case  is  that  the  trial  judge 
dia  not  err  in  excluding  proof  that  the  pub- 
lic had  habitually  fished  in  Swartswood 
pond. 

The  other  ground  of  defense  is  that  the 
state  Htme  twenty-five  years  ago  stocked  this 
pond  with  landlocked  salmon,  and  that 
therefore  the  defendant,  as  one  of  the  public, 
might  fish  in  it.  Inasmuch  as  evidence  on 
this  point  was  struck  out,  and  the  subsequent 
offer  was  not  full,  the  facts  relied  on  by  the 
defendant  do  not  appear  as  fully  as  they  oth* 
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erwiae  might  do.  The  waters  of  Swartswood 
pond,  of  course,  escape  and  find  their  way  to 
the  ocean.  It  is  not  clear  whether  fish,  al- 
so, may  escape,  or  can  enter  from  without, 
or  even  that  salmon  are  now  in  the  pond,  or 
whether  other  kinds  of  fish  are  there.  It  is 
not  distinctly  shown  that  the  defendant  de- 
sired to  catch  salmon.  He  fished  on  two 
days,  and  se^ms  to  have  caught  nothing.  It 
is  fair  to  assume,  in  favor  of  the  defendant, 
that  there  were  salmon  in  the  pond,  either 

Slacod  there  originally  by  the  state  of  New 
ersey  or  the  successors  of  such;  that  they 
were  desirable ;  and  that  the  defendant  would 
have  been  glad  to  catch  them,  and  was  at 
least  attempting  to  do  so.  The  fish  thus  in- 
troduced into  this  body  of  water  must  have 
been  at  the  dates  of  the  alleged  trespasses 
the  property  of  the  plaintiff,  or  of  the  state. 
or  of  the  public;  meaning  by  the  latter 
phrase  that  the  public  were  at  liberty  to 
catch  them  where  they  lawfully  might.  If 
these  fish  were  the  property  of  the  plaintiff, 
the  second  defense  fails.  The  plaintiff  in  er- 
ror sometimes  calls  them  tl\e  property  of  the 
state,  and  sometimes  the  property  of  the  pub- 
lic. If  they  were  the  property  of  the  state, 
this  defense  fails,  and  the  plaintiff  could  no 
more  take  them  than  if  they  were  still  in  the 
hatchery.  The  third  alternative  is  that  they 
were  for  the  public,  and  this  is  probably  what 
is  meant  when  they  are  called  the  property 
of  the  state.  The  question  then  is  whether, 
on  this  branch  of  the  case,  the  defendant  can 
justify  his  acts  by  force  either  of  common  or 


statute  law.    He  cannot  do  so  by  commoa 
law ;  for  it  is  not  true  that  a  member  of  the 
community,  merely  as  such,  may  enter  the- 
land  of  another  in  order  to  get  something 
that  is  devoted  to  the  public     For  example,, 
highways  and  parks  are  devoted  to  the  pub- 
lic, but  one  may  not  therefore  cross  another 
man's  farm  in  order  to  reach  them.    Nor 
can  the  defendant  prevail  by  virtue  of  the 
acts  concerning  fish  and  game;  for  the  leg- 
islature cannot  confer  upon  the  public  a  gen- 
eral license  to  commit  trespasses,  and,  if  it 
could  do  so^  no  such  intent  will  be  implied^ 
and  the  statutes  do  not  express  it.     The  de- 
clared policy  of  the  state  of  New  Jersey  is 
to  promote  and  protect  certain  forms  of  an- 
imal life,  in  the  interest  of  sport,  and  to  in- 
crease the  supply  of  food.    To  these  ends- 
nontidal  waters  have  been  stocked  with  fish,, 
and    woods    and    fields    may    be    hereafter 
stocked   with   game.    It  may   happen   that 
gunners  will  then  claim  that  they  can  cross 
lands  against  the  protest  of  the  owners,  and 
will   allege  as   their   justification,    in   cloee 
analogy  to  this  defense,  that  the  birds  which 
they  seek  were  originally  impressed  by  state- 
authority  with  a  special   public  character. 
No  theory  can  be  sound  that  would  warrant 
such  an  invasion  of  private  property  in  pur- 
suit of  private  advantage.    The  trial  judge 
did  not  err  in  overruling  the  second  defenae. 
The  plaintiff  was-  entitled  to  the  direction 
that  the  jury  find  a  verdict  in  his  favor  for 
nominal  damages. 

The  judgment  is  affirmed. 
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J.  J.  WALLACE,  Plff.  in  Err., 
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*▲  muntctpal  corporation  i«  bound  by 
tbe  actH  of  itm  offlcem  only  when  within 
the  charter  or  scope  of  their  powers.  Acts 
outside  of  powers  of  the  corporation,  or  of 
the  officers  appointed  to  act  for  it,  are  void 
as  respects  the  corporation,  and  such  cor- 
poration is  not  liable  therefor. 

(February  7,  1900.) 

ERROR  to  the  District  Court  for  Cleveland 
County  to  review  a  judgment  in  favor 
of  defendant  in  an  action  brought  to  recover 

*Headnote  by  Ibwin,  J. 


Note. — As  to  liability  for  property  destroyed 
07  mob,  see  note  to  Gianfortone  v.  New  Orleans 
(C.  C.  E.  D.  La.)  24  L.  R.  A.  592. 

For  liability  of  city  for  act  of  mob  causing 
flcath  of  human  being,  see  that  case  and  also 
New  Orleans  v.  Abagnatto  (C.  C.  App.  5th  C.) 
26  L.  R.  A.  329. 

As  to  liability  of  a  county  for  the  lynching 
of  a  person  by  a  mcb,  see  Brown  v.  Orangeburg 
County  (S.  C.)  44  L.  R.  A.  731. 
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damages  for  injuries  to  plaintiff  by 

of  an  alleged  conspiracy  to  drive  all  colored 

persons  from  the  defendant  town.    Affirmei^ 

Statement  by  Irwia,  J. : 

On  November  2,  1898,  J.  J.  Wallace,  plain- 
tiff in  error,  filed  a  petition  in  the  district 
court  of  Cleveland  county,  in  words  and  fig- 
ures as  follows:  "Territory  of  Oklahonui, 
Cleveland  County,  in  the  District  Court.  J. 
J.  Wallace,  Plaintiff,  v.  The  Town  of  Nor* 
man.  Defendant.  Case  No.  2,266.  Amended 
Petition.  Comes  now  the  plaintiff,  with 
leave  of  court,  and  for  his  amended  petition 
alleges:  The  plaintiff  is,  and  at  all  tinier 
herein  mentioned  was,  a  citizen  of  the  United 
States  of  America,  and  of  the  territory  of 
Oklahoma,  and  a  tinner  and  roofer  by  trade 
and  occupation,  having  his  residence  in  Okla* 
homa  county,  and  a  store  and  place  of  busi- 
ness in  Oklahoma  city,  said  territory.  (2) 
The  defendant  is,  and  for  many  years  last 
past  was,  a  municipal  corporation,  and  duly 
organized  as  a  town,  under  the  laws  of  Okla- 
homa territory.  (3)  Among  the  first  in- 
habitants of  the  lands  embraced  within  the 
limits  of  the  said  town  were,  and  from  that 
time  until  the  present  constantly  have  been, 
a  large  number  of  lawless  and  seditious  per- 
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«)ii8y  the  number  and  the  names  of  whom  are 
anknown  to  the  plaintiff,  except  as  herein^ 
■after  stated,  who,  soon  after  the  first  settle'- 
xnent  of  said  lands,  on  April  22,  1889,  en-* 
tered  into  a  conspiracy,  which  has  ever  sinco 
openly  and  notoriously  existed,  and  is  now 
existing,  for  the  purpose  of  preventing,  by 
means  of  threats  and  physical  violence,  the 
laboring,  living,  or  lodging,  within  the  cor- 
porate limits  of  the  defendant  town,  of  law- 
abiding  colored  citizens  of  the  United  States. 
(4)  In  pursuance  of  said  conspiracy,  the 
said  conspirators,  within  the  past  three 
years,  the  specific  times  being  unknown  to 
the  plaintiff,  and  plaintiff  being  unable  to 
more  particularly  give  the  details  thereof, 
have  openly  and  notoriously  threatened,  as- 
saulted, beAten,  and  driven  from  said  town 
certain  law-abiding  colored  citizens  of  the 
United  States,  named  Frank  Ro^n,  Robert 
Green,  David  Branham,  Robert  Ely,  Morey 
Lee,  and  others  whose  names  are  unknown 
to  plaintiff,  who  have  endeavored  during 
said  time  to  labor,  live,  and  lodge  in  said 
town,  and,  by  reason  of  said  unlawful  acts, 
at  no  time  since  the  inception  of  said  con- 
spiracy, as  aforesaid,  has  any  colored  person 
ever  labored,  lived,  or  lodged  in  said  town, 
or  been  permitted  to  do  so,  although  manv 
such  persons,  including  those  above  named, 
and  others  whose  names  are  unknown  to 
plaintiff,  have  gone  to  such  town  for  such 
purposes.  The  said  conspiracy  still  openly 
and  notoriously  exists,  and  by  reason  there- 
of no  colored  person  whomsoever  now  labors, 
lives,  or  lodges  in  said  town,  although  many 
such  persons,  including  those  above  named, 
and  many  others  whose  names  are  to  the 
plaintiff  unknown,  who  are  law-abiding  citi- 
zens of  the  United  States,  are  desirous  of  go^ 
ing  to  said  town,  and  of  laboring,  living,  and 
lodging  therein.  (5)  The  plaintiff,  on  or 
about  July  LO,  1898,  went  to  the  defendant 
town  to  perform  certain  work  and  labor  in 
the  line  of  his  said  trade,  and  took  with  him, 
as  an  assistant  in  his  employ,  a  law-abiding 
colored  citizen  of  the  United  States  named 
George  Rogan;  and  at  said  time,  while  en- 
gaged in  said  work  in  said  town,  and  be- 
cause of  the  presence  and  assistance  of  said 
colored  person,  and  for  no  other  reason,  the 
plaintiff  was  unlawfully  and  maliciously  set 
upon,  threatened,  assaulted,  and  beaten  on 
and  about  the  head,  eyes,  and  body  by  said 
conspirators,  to  the  number  of  twenty-five 
or  thereabout,  each  and  every  one  being  then 
unknown  to  the  plaintiff,  and  whose  names 
the  plaintiff  has  been  unable  since  to  ascer- 
tain, by  the  exercise  of  due  diligence,  except 
as  hereinafter  stated,  but  which  are  well 
known  to  the  defendant  town,  and  all  of  the 
officers  and  agents  thereof,  including  its 
president,  trustees,  and  marshal.  (6)  The 
plaintiff,  by  said  unlawful  and  malicious 
acta,  at  the  time,  place,  and  manner  afore- 
said, was  seriously  and  permanently  injured 
in  body  and  mind,  in  this,  to  wit:  That  he 
was  knocked  senseless;  sustained  a  fracture 
of  the  skull;  permanently  lost  the  sight  of 
his  left  eye;  was  under  the  care  of  a  physi- 
cian and  nurse  for  sixty  days,  during  which 
time  he  waa  unable  to  perform  any  labor; 
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his  nervous  system  was  permanently  shat- 
tered; he  was  permanently  incapacitated  f^r 
performing  the  labor  necessary  to  a  success- 
ful following  of  his  said  trade;  and  he  was 
otherwise  permanently  injured,  both  mental- 
ly and  physically, — to  the  great  damage  nf 
plaintiff,  as  follows,  to  wit:  That  plaintiff 
has  paid,  and  become  liable  to  pay,  because 
of  said  injuries,  doctor's  bills  amounting  to 
$100;  nursing  and  medicine,  $100;  other 
bills  incidental  to  his  said  sickness,  about 
$50;  the  income  from  personal  labor  at  his 
said  trade,  aside  from  the  store  business,  $5 
per.  day,  since  July  10,  1898 ;  and  he  will  be 
compelled  to  pay  similar  bills  in  future,  be- 
cause of  said  injuries,  to  an  amount  reason- 
ably estimated  at  $2,000.  That  plaintiff 
has  lost,  because  of  said  injuries,  the  busi- 
ness of  his  store  in  Oklahoma  City  for  sixty 
days,  having  been  compelled  to  close  up  the 
same,  because  of  his  said  injuries,  for  that 
length  of  time,  $500;  the  good  will  of  his 
said  business,  reasonably  estimated  at  $1,- 
000;  the  income  from  personal  labor  at  his 
said  trade  in  future,  reasonably  estimated 
at  $5,000.  That  the  loss  of  the  sight  of  his 
left  eye,  as  aforesaid,  has  damaged  plaintiff* 
in  the  sum  of  $5,000.  That  the  skull  frac- 
ture sustained  by  plaintiff,  as  aforesaid,  haa 
damaged  plaintiff  in  the  sum  of  $2,500. 
That  the  injury  to  plaintiff's  nervous  sys- 
tem, as  aforesaid,  has  damaged  plaintiff  in 
the  sum  of  $2,500.  That  the  plaintiff  has 
been  otherwise  damaged,  and  is  entitled  to 
claim  punitive  damages  in  the  sum  of  $5,000, 
— all  to  the  damage  of  the  plaintiff  in  the 
sum  total  of  at  least  $25,000.  (7)  The  de- 
fendant town,  and  all  of  its  officers  and 
agents,  including  its  president,  trustees,  and 
marshal,  at  all  of  the  times  herein  men- 
tioned, since  the  inception  of  said  conspir- 
acy as  aforesaid,  have  had  full  notice  and 
knowledge  of  the  existence  of  said  conspir- 
acy, and  of  the  names  of  said  conspirators, 
and  of  the  said  unlawful  objects  and  pur- 
poiies  thereof,  and  of  the  said  unlawful  acts 
of  violence  done  to  the  plaintiff,  and  of  the 
said  unlawful  acts  of  violence  committed  by 
said  conspirators,  pursuant  to  said  conspir- 
acy, within  the  three  years  last  past,  and  it 
has  at  all  times  been  the  duty  of  said  town« 
and  its  oflicers  and  agents,  to  protect  the 
plaintiff  and  said  other  persons  against  such 
injuries  and  wrongs,  and  to  suppress  said 
conspiracy,  and  punish  said  conspirators, 
and  to  leave  the  plaintiff  free  to  exercise  his 
said  trade  in  said  town  with  such  assistance 
as  he  may  desire  to  employ,  colored  or  other- 
wise; but  notwithstanding  said  duty,  and  in« 
stead  of  performing  the  same,  the  defendant 
town,  and  all  of  its  officers  and  agents,  in- 
cluding its  president,  trustees,  and  marshal, 
have  become,  and  at  all  of  the  times  herein 
mentioned  were,  parties  to  said  conspiracy, 
aiding  and  abetting  the  said  wrongs  and  in- 
juries by  acquiescing  therein,  and  refusing 
to  suppress  said  conspiracy,  although  said 
conspiracy  could  have  been  suppressed  and 
abated  by  the  exercise  of  ordinary  care  on  the 
part  of  said  town,  or  its  said  officers  and 
agents:  and  particularly  did  the  said  town, 
and  all  of  its  officers  and  agents,  including 
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sense  that  it  is  not  within  the  power  or  au- 
thority of  the  corporation  to  act  in  reference 
to  it,  under  any  circumstances.  If  the  act 
complained  of  lies  wholly  outside  of  the  gen- 
eral or  special  powers  of  the  corporation,  as 
conferred  in  its  charter  or  by  statute,  the 
corporation  can  in  no  event  be  liable,  wheth- 
er it  directly  commanded  the  performance  of 
the  act,  or  whether  it  be  done  by  its  officers 
without  its  express  command."  Again,  the 
same  distinguished  author,  at  page  879  of 
the  same  volume,  makes  use  of  this  lan- 
guage: "The  principle  that  a  municipal 
corporation  is  bound  by  the  acts  of  its  offi- 
cers, only  when  within  the  charter  or  scope 
of  their  powers,  and  that  acts  outside  of  the 
powers  of  the  corporation,  or  of  the  officers 
appointed  to  act  for  it,  are  void  as  respects 
the  corporation,  is  vital,  and  the  opposite 
doctrine  has  no  support  in  reason,  and  very 
little,  if  any, in  the  judgments  of  the  courts.'' 
In  2  Dill.  Mun.  Corp.  2d  ed.  p.  868,  the  doc- 
trine is  laid  down:  "Public  or  municipal 
4X)rporations  are  under  no  common-law  lia- 
bility to  pay  for  the  property  of  individuals 
destroyed  by  mobs  or  riotous  assemblages, 
but  in  such  case  the  legislature  may  consti- 
tuionally  give  a  remedy,  and  regulate  the 
mode  of  assessing  the  damages."  In  the 
•case  of  Weaterfi  College  of  Homeopathic 
Medicine  v.  Cleveland,  12  Ohio  St.  375,  it 
was  held  that  a  provision  inter  alia  in  the 
constituent  act  oi  the  city,  that  it  shall  be 
the  duty  of  th'e  council  to  regulate  the  po^ 
lice  of  the  city,  preserve  the  peace,  prevent 
riots,  disturbances,  and  disorderly  assembla^ 
ges,  had  reference  to  the  passage  of  ordinan- 
ces to  be  enforced  by  officers  appointed  for  the 
purpose,  and  did  not  make  the  city  responsi- 
iile  for  the  riotous  destruction  of  property, 
or  the  neglect  of  the  officers  of  the  city  in 
not  preventing  such  destruction. 

We  are  clearly  of  the  opinion  that,  in  the 
absence  of  any  legislative  provision,  making 
the  city  liable,  they  cannot  be  held  liable  for 
the  acts  of  a  mob,  in  the  destruction  of  life 
or  property.  It  is  alleged  in  said  petition 
that  certain  city  officers,  naming  them,  were 
present,  aiding  and  abetting  said  riot  and 
said  mob,  but  it  ca-nnot  be  claimed,  it  seems 
to  me,  that  when  such  officers  were  present, 
aiding  or  assisting  or  abetting .  such  mob, 
they  were  then  acting  within  the  scope  of 
their  authority  as  oflficers  of  the  defendant 
city,  as  a  corporation,  but  that  their  acts  at 
that  time  were  in  no  way  authorized  by  the 
city;  but  it  seems  to  us  that,  before  the  city 
could  be  held  liable  in  this  case,  it  must  be 
shown  by  the  petiti<»]  that  there  has  been 
some  overt  act  done  by  the  city,  or  some 
omission  on  the  part  of  the  city  of  some  duty 
enjoined  on  it  by  law.  It  seems  to  us  that, 
taking  the  allegations  of  the  petition  as 
true,  the  only  thing  the  city  government 
•could  have  done,  by  way  of  preventing  the 
said  mob  from  committing  the  acts  com- 
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plained  of,  would  have  been  to  have  pawed 
ordinances  on  the  subject,  prohibiting  the 
acts  and.  prescribing  the  penalty  therefor; 
and  such  petition  does  not  allege  that  such 
ordinances  were  not  passed  by  the  city,  and 
as  the  passage  of  such  ordinances  would 
have  been  the  proper  exercise  of  the  authori- 
ty delegated  in  the  premises  to  the  city,  we 
think  it  proper  to  indulge  in  the  presump- 
tion that  the  city  authorities  have  done 
their  duty  in  this  particular,  and  that  said 
ordinances  were  passed  and  in  force.  It  If 
alleged  in  the  petition  that  various  persons 
have  been,  in  consequence  of  this  conspiracy, 
assaulted,  beaten,  and  misused ;  but  it.  seems 
to  us  these  facts  would  not,  of  themselves, 
make  the  city  liable.  It  certainly  could  not 
be  contended  that  the  city  is  liable  for  every 
injury  that  may  result  to  a  person  in  conse- 
quence of  a  violation  of  an  ordinance  be- 
cause that  ordinance  has  been  repeatedly, 
violated.  This  petition  states  nothing  more 
than  that  the  plaintiff  has  been  injured  and 
damaged  by  a  mob,  or  the  unlawful  act  of 
a  number  of  malicious  persons,  within  the 
corporate  limits  of  the  city  of  Norman,  and 
that  the  names  of  the  persons  so  committing 
such  acts  were  known  to  the  defendant. 
But  we  fail  to  see  anywhere  in  the  petition 
any  allegation  which  would  make  Uie  city 
of  Norman  liable  as  a  municipal  corporation. 
If  unlawful  acts  have  been  done  by  individ- 
als,  whether  such  persons  were  holding  mu- 
nicipal offices  in  said  city  of  Norman  or  not, 
whereby  the  plaintiff  has  been  damaged  and 
has  sustained  injury,  then  such  persona  in 
their  individual  capacity  are  liable,  and  an 
action  may  be  brought  against  them;  but  it 
seems  to  us  there  is  nothing  in  this  petition, 
when  measured  by  the  well-known  and  rec- 
ognized principles  of  the  law,  that  would 
make  the  city  of  Norman,  as  a  city,  liable. 
City  authorities  make  rules  to  regulate  the 
conduct  of  people  within  the  limits  of  the 
city,  but  no  city  can,  by  law  regulate  or  con- 
trol the  thoughts,  feelings,  or  prejudices  of 
the  people.  If  the  city  can  be  held  respon- 
sible for  the  likes  and  dislikes  of  its  people, 
then,  with  equal  propriety,  could  it  be  said 
they  are  responsible  for  the  health,  region, 
or  politics  of  the  community.  The  secret 
thoughts,  feelings,  likes,  and  dislikes  of  the 
people  are  beyond  legislative  control.  It  is 
only  the  outward  manifestations,  as  exempli- 
fied in  conduct,  that  can  be  regulated  and 
controlled  by  law.  It  might  be  beneficial  to 
the  human  family  if,  by  legislation,  good 
health,  and  not  disease,  could  be  made  con* 
tagious,  but  under  the  present  system  of  ^*u- 
risprudence  this  cannot  be  done.  Hence  we 
think  the  demurrer,  to  said  petition  was 
properly  sustained. 

Finding  no  error  in  the  record,  the 
sion  of  the  District  Court  is  affirmed. 

All  of  the  Justices  concur. 


IMO. 


Brunswick  Tsiimunal  Co.  y.  2(ational  Bank  of  Baltimorb. 


UNITED   STATES   CIRCUIT   COURT   OF  APPEALS,    FOURTH    CIRCUIT. 


BRUNSWICK   TERMINAL  COMPANY   et 
al,,  Appta,, 

V, 

NATIONAL   BANK   OF   BALTIMORE. 
(99  Fed.  Bep.  685.) 

1.  The  construction  arlTcn  by  tlic 
hiffhest  court  of  a  utnte  to  a  statute  af 
Hmitationa  of  that  state  will  be  followed  by 
the  Federal  courts. 

2.  A  special  Btatntc  of  llmltatlona  ap- 
plicable to  Uabilitlea  arialnv  under 
Ktatntea,  acts  of  Incorporation,  or  by 
operation  of  the  law,  such  as  Ga.  Code  1882, 
S  2916  (Code  1896,  {  3766),  Is  to  be  con- 
sidered as  forming  a  part  of,  and  as  read 
Into,  a  subsequent  act  of  Incorporation  as 
moch    aa   If   It   were  fornuilly   Incorporated 


therein;  and  therefore  It  will  govern  In  an 
action  In  another  state  to  enforce  the  liabil- 
ity of  a  stockholder  In  such  corporation. 

(Brawley,  Diairiot  Judge,  diaaenta.) 

(February  6,  1900.) 

APPEAL  by  oomplainants  from  a  decree 
of  the  Circuit  Court  of  the  United 
States  for  the  District  of  Maryland  in  favotf 
of  defendant  in  a  suit  to  enforce  defendant's 
liability  as  stockholder  in  the  Brunswick 
State  Bank  of  Georgia.    Reversed. 

Before  Ooff,  Circuit  Judge,  and  Brawley 
and  Waddill,  District  Judges. 
The  facta  are  stated  in  the  opinion. 


Note. — When  atatute  of  limitationa  will  gov- 
ern action  in  another  atate  or  country. 

I.  Oencral  rule. 

II.  ExcepHona. 

III.  Where  there  ia  no  aiaiutory  proviaion  in 

forum  aa  to  effect  of  bar  of  other 
atate, 

a.  Contracta. 

1.  In  general. 

2.  Oaaea  in  which  the  doctrine  that 

the  law  of  the  forum  govema, 
queationed  or  denied. 
8.  When     right    of    action     extin- 
guiahed,  aa  well  aa  the  remedy 
affected. 
bu  Judgmenta, 

1.  In  general, 

2.  Where    right    of    action    ewtin- 

guiahed  aa  well  aa  the  remedy 
affected. 

c.  Decedenta'  eatatea. 

d.  Adverae  poaaeaaion. 

e.  Uaury. 

t.    Liability  of  atookholdera, 
g.  Peraonal  injuriea. 

b.  Death. 

<.    Miacellaneoua  caaea, 

IV.  Where  atatutea  of  forum  provide  aa  to  ef- 

fect of  bar  of  other  atate. 

L  General  rule. 

The  general  rule  is  that  the  law  of  the 
forum,  rather  than  the  law  of  the  place  where 
the  cause  of  action  accrued,  will  govern.  This 
rule  is  maintained  to  such  an  extent  that  many 
of  the  courts  state  that  It  is  almost  axiomatic. 


II.  Exceptiona, 

Some  decisions  make  a  distinction  between 
those  cases  where  the  cause  of  action  is  fully 
barred  In  the  state  where  the  cause  of  action 
arose  and  those  where  the  bar  was  not  com- 
plete before  defendant's  removal  from  the  state. 
See,  on  this  point,  infra.  III.  a,  2.  The  mass 
of  cases,  however,  aa  will  be  seen,  do  not  make 
any  such  distinction. 

Another  exception  Is  where  the  statute  of 
the  state  where  the  cause  of  action  accrued  ex- 
tinguishes the  right  of  action,  as  well  as  affects 
the  remedy.  For  cases  on  this  point,  see  in- 
fra, III.  a,  8,  b,  2,  g. 

Another  exception  very  closely  connected 
with  the  preceding,  is  where  the  statute  of  an- 
other state,  giving  a  right  of  action,  requires 
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suit  to  be  brought  thereon  within  a  specified 
time.  Hudson  v.  Bishop,  32  Fed.  Rep.  619, 
which  was  an  action  against  the  surety  on  a 
guardian's  bond.  Is  a  case  of  this  kind,  and 
holds  that  the  provision  of  Wis.  Stat.  chap. 
170,  i  8968,  that  no  action  shall  be  maintained 
against  the  surety  unless  suit  Is  commenced 
within  four  years  from  the  guardian's  dis- 
charge, Is  a  substantial  right  forming  part  of 
the  surety's  contract,  ajod  Is  a  bar  to  a  suit, 
wherever  brought,  after  such  period  has 
elapsed.  Brewer,  J.,  on  a  rehearing  in  85  Fed. 
Rep.  820,  takes  substantially  the  same  view. 

For  cases  Involving  the  time  within  which 
to  bring  suit  to  enforce  the  liability  of  a  stock- 
holder In  a  corporation  of  another  state,  see 
infra.  III.  f. 

For  cases  Involving  the  time  within  which 
to  bring  suit  for  negligently  causing  the  death 
of  another  in  another  state,  see  infra.  III.  h. 

For  cases  Involving  the  time  to  bring  an  ac- 
tion for  Illegal  Interest  paid  In  another  state, 
see  infra.  III.  e. 

The  principal  case  of  Bbuxswick  Tbbicinal 
Co.  V.  National  Hank  of  Baltimobb  goes  even 
further,  and  holds  that  a  special  statute  ap- 
plicable to  statutory  liabilities  or  liabilities 
arising  under  acts  of  Incorporation  should  be 
considered  as  forming  part  of  the  act  of  In- 
corporation, and  that  its  provisions  should  gov- 
ern In  an  action  In  another  state  to  enforce  the 
liability  of  a  stockholder. 

Another  exception  Is  where  the  possession  of 
property  Is  held  In  one  state  until  a  good  title 
Is  acquired  by  adverse  possession  under  the 
statute  of  limitations  of  such  state.  For  cases 
on  this  point,  see  infra.  III.  d.  This,  also. 
Is  closely  connected  with  the  second  exception 
given. 

Among  the  exceptions  may  also  be  placed 
those  cases  where  the  state  In  which  the  suit 
Is  brought  has  provided  by  statute  as  to  what 
the  effect  of  the  statute  of  limitations  of  an- 
other state  will  be.  A  large  number  of  the 
states  have  now  made  provision  In  this  regard. 
On  this  point,  see  infra,  IV. 

III.  Where  there  ia  no  atatutory  proviaUm  in 
forum  aa  to  effect  of  bar  of  other  atate. 


a.  Contracta, 


1.  In  general. 


The  general  rule  Is  that  the  law  of  the 
forum,  rather  than  the  law  otf  the  state  In 
which  the  cause  of  action  arose  or  the  parties 
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Messrs.  Ooodyear  A  Kay  and  Wil- 
liams A  Willianis,  for  appellants : 

A  right  of  action  not  existing  in  common 
law,  but  entirely  the  creation  of  statute,  is 
controlled,  even  as  to  the  remedy  for  its  en- 
forcement, by  the  statute  of  the  state  creating 
it,  although,  of  course,  in  the  absence  of  any 
such  controlling  statute,  such  remedy  will 
be  controlled  by  the  law  of  the  forum. 

The  statutes  of  Georgia  have  conferred  up- 
on the  appellants  a  right  not  known  to  com- 
mon law,  and  have  also  declared  that  such 
right  shall  continue  to  exist  for  a  period  of 
twenty  years  from  the  time  it  accrued;  the 
appellee  therefore,  when  it  became  a  stock- 
holder in  the  Brunswick  State  Bank,  subject^ 
ed  itself  to  such  ri^ht  of  action  subject  only 
to  such  statutory  limitation;  and  such  is  the 
law  for  all  jurisdictions. 

The  Harrishurg,  119  U.  S.  199,  suh  nom. 


The  Uarrisburg  v.  Richards,  30  U  ed.  358, 7 
Sup.  Ct.  Rep.  140. 

As  a  rule  the  statute  of  limitation  is  held 
to  go  only  to  the  remedy,  and  therefore  the 
law  of  the  forum  is  applied,  but  the  recog- 
nized exception  to  this  is  in  the  case  of  stat- 
utory rights,  as  to  which  the  creating  state 
has  seen  fit  by  statutes  relating  thereto  to 
fix  the  period  of  limitations. 

Flash  V.  Conn,  109  U.  S.  371,  27  L.  ed.  966, 
3  Sup.  Ct.  Rep.  263;  Fourth  Nat.  Bank  v. 
Franchlyn,  120  U.  8.  747,  30  L.  ed.  825,  7 
Sup.  Ct.  Rep.  757 ;  Leighton  v.  Young,  10  V. 
S.  App.  298,  62  Fed.  Rep.  449,  3  C.  C.  A. 
176,  18  L.  R.  A.  266;  Andrews  v.  Bacon,  33 
Fed.  Rep.  777. 

Messrs.  D.  K.  Este  Fi'sber,  Allaa  He- 
IiaAe,  William  A.  Fisber,  and  James  L 
Mcliane  for  appellee. 


resided,  will  govern.  Medbury  v.  Hopkins,  3 
Conn.  472;  State  ea  rel.  Trimble  v.  Swope,  7 
Ind.  91;  Putnara  v.  Dike.  13  Gray.  535;  Bige- 
low  V.  Ames»  18  Minn.  627,  Gil.  471 ;  Brown  v. 
BIcknell,  1  Plnney,  226,  39  Am.  Dec.  299. 

So  held  In  actions  on  promissory  notes.  Star 
Wagon  Co.  V.  M&tthlesaen,  8  Dak.  233.  14  N. 
W.  107 ;  Hoggett  v.  Emerson,  8  Kan.  262 ;  Ben- 
nett V.  Devlin,  17  B.  Mon.  863 ;  Union  Cotton 
Manufactory  v.  Lobdell,  7  Mart.  N.  S.  108; 
Bacon  v.  Dahlgreen,  7  La.  Ann.  699 ;  Erwin  v. 
Lowry.  2  La.  Ann.  314.  46  Am.  Dec.  646;  Thl- 
bodeau  v.  Levassuer.  36  Me.  362 ;  Wright  v. 
Mordaunt  (Miss.)  27  So.  640;  Carrigan  t. 
Semple.  72  Tex.  306,  12  S.  W.  178 ;  Johnson  v. 
Anderson,  76  Va.  766 ;  Farmers*  &  T.  Nat.  Bank 
V.  LoveJl.  8  Ky.  L.  Rep.  261,  1  8.  W.  426 ;  Stir- 
ling V.  Winter,  80  Mo.  141 ;  Carpentler  v.  Min- 
tum,  6  Lans.  66 ;  Jones  v.  Hays,  4  McLean, 
621,  Fed.  Oas.  No.  7,407 ;  Walsh  v.  Mayer,  111 
U.  S.  31.  28  L.  ed.  338.  4  Sup.  Ct.  Rep.  260. 

And  on  a  bill  of  exchange.  Atwater  v. 
Tovnisend,  4  Conn.  47,  10  Am.  Dec.  97. 

And  on  a  bond.  Crawford  v.  Childress,  1 
Ala.  482;  Graves  v.  Graves,  2  Bibb,  207,  4 
Am.  Dec.  697;  King  v.  Lane,  7  Mo.  241,  37 
Am.   Dec.    187. 

And  for  goods  aold  and  delivered.  Sisson 
V.  N41e8,  64  Vt.  449,  24  Atl.  992 ;  Toulandou  v. 
Lachcnmeyer,  37  How.  Pr.  146.  6  Abb.  Pr.  N. 
S.  216,  1  Sweeny,  46 ;  Levy  v.  Boas,  2  Bail.  L. 
217,  23  Am.  Dec.  134. 

In  the  absence  of  statute  the  bar  of  the 
state  where  contract  was  executed  Is  not  a  bar 
in  the  state  in  which  suit  is  brought.  Sloan 
V.  Waugh,  18  Iowa,  224 ;  Swickard  v.  Bailey, 
8  Kan.  607. 

And  in  Gautier  v.  Franklin,  1  Tex,  732,  It 
is  held  that  on  action  on  promissory  notes 
executed  in  another  state  will  be  governed  by 
the  law  of  the  forum  in  the  absence  of  statu- 
tory provision  in  regard  thereto. 

And  in  Clark  v.  Lake  Shore  ft  M.  S.  R.  Co. 
94  N.  Y.  217,  It  is  admitted  by  both  parties 
that,  in  the  absence  of  a  statutory  provision 
relating  thereto,  the  statute  of  limitations  of 
the  state  where  the  cause  of  action  arose  would 
constitute  no  defense. 

In  Brigham  v.  Bigelow,  12  M«t.  268,  the 
statement  is  made,  though  not  necessary  to  a 
decision  of  the  case,  that  the  statute  of  limita- 
tions of  each  state  is  to  govern  in  an  action 
brought  therein. 

In  Bacon  v.  Rives.  106  U.  S.  99,  27  L.  ed. 
69,  1  Sup.  Ct.  Rep.  3,  the  question  Is  raised 
whether  the  lea  fori  shall  govern  in  an  action 
on  a  contract  made  and  to  be  performed  in  an- 
other state,  but  the  point  Is  not  decided,  as  it 
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is  held  that  the  cause  of  action  was  not  barred 
by  limitation  as  prescribed  In  either  state. 

In  Way  v.  Colyer,  64  Minn,  14,  65  ^  W. 
744,  It  was  held  that  the  statute  of  lAitti 
tions  of  the  state  in  which  the  notes  In  loi: 
were  made,  and  In  which  the  maker  resided, 
was  not  available,  as  It  was  not  pleaded  or 
proved,  no  other  Intimation  being  given  as  to 
whether  defendant  oould  have  relied  therocn 
if  it  had  been  properly  pleaded  axid  proTed. 

In  Ridge  v.  Cowley,  6  Lea,  166.  the  court 
states  that  the  general  rule  Is  that  the  law  of 
the  state  in  which  the  suit  is  instituted  regxv 
lates  the  prescription  without  regard  to  tLe 
place  where  the  cause  of  action  originated,  a  - 
though  no  claim  appears  to  have  been  made 
that  the  statute  of  limitations  of  the  state  i£ 
which  the  note  in  suit  was  executed  would  gov- 
ern. 

In  Pike  V.  Greene.  1  Yerg.  465.  the  coon 
states  that  the  bar  to  the  note  In  suit  forxM 
by  the  law  of  Kentucky  where  It  was  eiecut«Ki 
could  not  be  pleaded  in  the  courts  of  Tem2f-« 
see.  and  it  does  not  appear  that  there  was  ur 
contention  by  defendant  that  he  was  entitkd 
to  the  benefit  of  the  Kentucky  statute. 

In  Valz  V.  First  Nat.  Bank,  96  Ky.  543.  21^ 
S.  W.  329,  it  is  held  that  the  statute  of  limi 
tatloos  of  Kentucky,  in  an  action  <hi  accotULt 
for  an  overdraft  in  Alabama,  would  coctn**. 
as  the  Alabama  statute  of  limitations  was  do: 
sufficiently  pleaded,  the  Implication  from  tt^ 
opinion  seeming  to  be  that  if  the  Alabama  sta: 
ute  had  been  properly  pleaded  the  right  to  re- 
cover would  have  been  governed  thereby. 

In  Hanger  v.  Abbott,  6  Wall.  532.  18  L-  ed. 
939,  in  which  the  question  at  issue  was  whetb- 
er  or  not  the  time  during  which  the  courts  <^ 
the  southern  states  were  closed  during  the  Re 
bell  ion  should  be  considered  In  determiniss 
whether  the  statute  of  limitations  had  ru 
the  statement  was  made  that  proceedings  in 
courts  of  Justice,  including  the  statntes  c! 
limitations,  are  usually  determined  by  the  Ux 
fori  instead  of  the  leaf  loci  contractus. 

Id  Paine  v.  Drew,  44  N.  H.  306.  an  actka 
on  a  bill  of  exchange  and  an  account  annexe<l 
it  was  stated  that  no  claim  was  made  that  tb*^ 
statute  of  limitations  of  the  state  where  tb- 
cause  of  action  arose  had  any  force  or  could  U 
pleaded  in  bar  of  an  action  in  the  New  Hamp- 
shire courts;  that  such  statntes  had  no  for.'^ 
outside  the  territorial  limits  of  the  state  enac: 
lug  them,  and  ordinarily  do  not  In  any  way  af 
feet  the  contract  sued  on.  but  alfect  and  liictt 
tho  remedy  only,  and  belong  purely  to  the  iti 
fori. 

In  Campbell  v.  Steln.  6  Dow.  P.  C.  116,  it  u 
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Waddlll,  District  Judge,  delivered  the 
apinion  of  the  court: 

This  is  an  appeal  from  the  decree  of  the 
circuit  court  of  the  United  States  for  the 
district  of  Maryland  dismissing  the  hill  in 
equity  filed  in  that  court  by  the  appellants 
against  the  appellee.  88  Fed.  607.  The  bill 
was  filed  by  the  appellants,  creditors  of  the 
Brunswick  State  Bank  of  Georgia,  on  their 
own  behalf  and  on  behalf  of  such  other 
creditors  as  might  intervene  a^inst  the  ap- 
p<>llee,  the  National  Bank  of  Baltimore,  al- 
leged to  be  liable  as  a  stockholder  In  the 
Brunswick  State  Bank.  The  Brunswick 
State  Bank  was  incorporated  by  an  act  ol 
the  Georgia  legislature  of  October  24,  1881, 
and  discontinued  business,  being  insolvent, 
on  the  2.>th  of  May,  1893.  By  its  charter 
Haws  1889,  S  9,  p.  522)  it  is  provided: 
"That  said  corporation  shall  be  responsible 


to  its  creditors  to  the  extent  of  its  property 
and  assets,  and  the  stockholders,  in  addition 
thereto,  shall  be  individually  liable,  equally 
and  ratably,  and  not  one  for  the  other,  as 
sureties  to  the  creditors  of  such  corporation, 
for  all  contracts  and  debts  of  the  said  cor- 
poration, to  the  extent  of  the  amount  of 
their  stock  therein,  at  the  par  value  thereof^ 
respectively,  at  the  time  the  debt  was  cre- 
ated, in  addition  to  the  amount  invested  in 
such  shares." 

Ga.  Code  1882,  S  1496,  further  provides: 
"When  a  stockholder  in  any  bank  or  other 
corporation  is  individually  liable  under  its 
charter,  and  shall  transfer  his  stock,  he  shall 
be  exempt  from  such  a  liability  unless  he 
receives  a  written  notice  from  a  creditor, 
within  six  months  after  such  transfer,  ol 
his  intention  to  hold  him  liable:  provided, 
he  shall  give  notice  for  onoe  a  month,  for  six 


held  that  In  an  action  in  Scotland  by  a  solici- 
tor in  London  for  costs  of  suit  Incurred  In  Eng- 
land the  statute  of  limitations  of  Scotland, 
where  the  debtor  resided,  would  govern. 

lu  Fergusson  v.  Fyffe,  8  Clark  &  F.  121, 
which  is  an  action  In  Scotland  on  an  account 
in  a  bank  In  Calcutta,  It  Is  held  that  the  ques- 
tion as  to  the  time  within  which  suit  must  be 
brought  Is  governed  by  the  law  of  Scotland. 

In  Townsend  v.  Jemlson,  9  How.  407,  13  L. 
ed.  194,  it  was  held  that,  although  the  right  of 
action  on  a  contract  is  barred  in  the  state  In 
which  It  Is  made,  such  bar  does  not  defeat  a 
recovery  in  an  action  In  another  state,  as  In 
ail  cases  the  les  fori.  Instead  of  the  lex  loci 
contractus,  must  govern  as  to  the  statute  of 
limitations,  which  Is  held  to  affect  the  remedy 
only. 

An  action  In  Minnesota  on  a  note  executed  In 
Massachusetts  between  residents  of  that  state 
is  barred  where  the  defendant  has  lived  within 
the  state  of  Minnesota  more  tfian  six  years, 
which  is  the  period  fixed  by  Its  statute  for 
bringing  an  action  on  a  note,  as  the  time  of 
bringing  suit  pertains  to  the  remedy,  and  Is  In 
ail  cases  governed  by  the  lex  fori.  Fletcher  v. 
Spaulding,  9  Minn.  64,  Oil.  R4. 

The  bar  of  the  statute  of  limitations  in  New 
York  on  a  note  executed  therein,  all  the  i>arties 
to  which  are  citizens  of  that  state.  Is  not  avail- 
able in  an  action  In  Massachusetts,  as  the  lex 
fori  prevails  as  to  the  remedy.  Byrne  v.  Crown- 
Inshield,  17  Mass.  55. 

The  statute  of  limitations  of  the  state  of 
New  York  Is  not  available  In  an  action  In  Mass- 
achuaetts  by  residents  of  the  former  state 
against  residents  of  the  latter  on  a  note  exe- 
(ut<>d  in  New  York.  Pearsall  v.  Dwlght,  2 
Mass.  84,  3  Am.  Dec.  85. 

The  statute  of  limitation  Is  no  bar  to  an  ac- 
tion In  Maine  on  a  note  executed  In  another 
state,  where  the  defendant  has  never  resided 
in  Maine.  Brown  v.  Nourse,  65  Me.  230,  02 
Am.   I>ec.  583. 

The  law  of  the  forum  governs  as  to  prescrip- 
tion In  an  action  In  Louisiana  against  a  succes- 
sion, on  a  note  executed  by  a  resident  of  that 
8*^816,  whose  property  Is  In  the  state,  and  whose 
sui'cession  was  opened  therein,  although  the 
note  was  dated  and  payable  In  another  state. 
\onng  V.  Crossgrove,  4  La.  Ann.  233. 

In  Ware  v.  Curry,  67  Ala.  274,  It  is  said 
that  if  the  statute  of  the  state  in  which  suit 
is  brouffbt  does  not  operate  as  a  bar  to  an  ac- 
tion on  oontract,  the  statute  of  the  state  in 
which  the  contract  was  made,  under  which  the 
action   Is  barred,  is  not  available. 

In  Deeouche  v.  Savetler,  8  Johna  Ch.  190, 
18  L.  K.  A. 


8  Am.  Dec.  478,  It  Is  held  that  the  statute  of 
limitations  will  govern  as  to  the  rights  of  the 
surviving  wife  in  the  personal  estate  of  her 
husband  who  died  in  New  York,  under  a  mar- 
riage contract  executed  In  France,  where  the 
parties  then  resided. 

In  New  York  L.  Ins.  Co.  v.  Aitkin,  125  N.  Y. 
674,  26  N.  B.  732,  it  Is  held  that  the  New 
York  statute  of  limitations  will  govern  an  ac- 
tion commenced  In  New  York  on  a  covenant  by 
the  grantee  of  real  estate  in  New  Jersey  assum- 
ing payment  of  a  mortgage  thereon. 

An  action  to  enforce,  In  the  District  of 
Columbia,  an  agreement  by  the  purchaser  of 
land  to  pay  an  existing  mortgage  thereon,  al- 
though such  land  Is  situated  In  the  state  of 
New  York  where  the  agreement  Is  to  be  per- 
formed, Is  governed  as  to  limitations  by  the 
laws  of  the  District  of  Columbia.  Wlllard  v. 
Wood,  164  U.  S.  502,  41  L.  ed.  531.  17  Sup. 
Ct.  Rep.  176. 

In  Carter  v.  Adamson,  21  Ark.  287,  It  was 
held  that  In  an  action  In  Maryland  on  an  Ar- 
kansas contract  the  Maryland  statute  of  limi- 
tations would  control,  and  that  the  judgment 
rendered  In  the  Maryland  court  could  not  be 
attacked  on  the  ground  that  the  cause  of  ac- 
tion was  barred  by  the  Arkansas  statute. 

In  Graves  v.  Weeks.  19  Vt.  178,  It  Is  held 
that  the  fact  that  the  account  sued  on  accrued 
In  New  York,  and  was  barred  by  the  statute  of 
limitations  of  that  state,  was  not  available  as 
a  bar  In  an  action  in  Vermont. 

The  statute  of  limitations  of  a  state  In  which 
a  note  Is  executed  by  a  citizen  thereof  Is  not 
available  In  an  action  In  another  state  to  which 
he  subsequently  removes.  Way  v.  Sperry,  6 
Cush.  238,  52  Am.  Dec.  779. 

In  Power  v.  Hathaway,  43  Barb.  214,  which 
was  an  action  by  legatees  to  recover  the  amount 
of  legacies  collected  for  them  by  <'  .>ndant 
from  the  executors  In  Michigan  where  all  the 
parties  resided,  it  was  held  that  the  statute  of 
limitations  of  New  York  would  govern,  although 
the  claim  would  be  utterly  barred  by  the  Michi- 
gan statute  oif  limitations  if  suit  were  brought 
In  that  state. 

In  Hoag  V.  Dessan,  1  PIttsb.  890,  It  Is  held 
that  the  lex  fori  governs  In  an  action  on  a  con- 
tract executed  In  another  state,  although  by 
the  law  of  the  latter  state  the  right  of  action 
wns  barred  before  either  party  left  the  state. 

The  bar  of  the  statute  of  limitations  of  the 
state  in  which  a  note  is  made  and  payable, 
arising  while  the  (>artles  resided  therein.  Is  not 
a  bar  to  an  action  In  Maine.  Thompson  v. 
Reed.  75  Me.  404. 

The  statute  of  limitations  of  a  country   In 
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months,  of  such  transfer,  immediately  there- 
after, in  two  newspapers  in  and  nearest  the 
places  where  said  institution  shall  keep  its 
principal  office." 

The  appellee  was  at  one  time  a  stockhold- 
er of  the  Brunswick  State  Bank  of  Georgia, 
and,  upon  transfer  of  its  stock,  failed  to 
comply  with  the  statutory  provisions  last 
set  forth,  and  appellants  claim  that  it  has 
incurred  the  stockholders'  liability  provided 
for  in  the  charter  hereinbefore  recited,  and 
is  liable  to  them  in  this  suit. 
.  In  the  lower  court  the  appellee  appeared, 
and  filed  its  answer,  setting  up,  among  other 
defenses,  that  of  the  statute  of  limitations, 
and  insisted  that  the  case  was  governed  by 
the  Maryland  statute  of  limitations,  applica- 
ble to  actions  of  assumpsit  or  actions  of 
debt  on  simple  contracts  (Md.  Code  [Pub. 
Gen.  Laws]  art.  67,  §  1),  which  requires  the 


suit  in  such  cases  to  be  commenoed  yriihin 
three  years  fr<Mn  the  time  the  right  of  ac- 
tion accrues.  The  appellants,  complainants 
in  the  lower  court,  demurred  to  th«  plea  of 
the  statute  of  limitations  thus  set  up,  and 
elected  to  stand  upon  the  demurrer,  and  the 
case  turned  upon  that  question  solely,  the 
court  overruling  the  demurrer  to  said  plea, 
and  dismissing  the  bill. 

The  single  question  to  be  determined  in 
this  case  is  whether  the  statute  of  limita- 
tions of  the  state  of  Maryland  or  of  the  state 
of  Georgia  applies  to  the  claim  sued  od. 
The  merits  of  the  case  were  not  touched  up- 
on by  the  decision  of  the  lower  court,  and  it 
is  not  the  purpose  of  this  court  to  express 
any  opinion  thereon.  It  is  a  general  rule 
too  well  settled  to  admit  of  serious  contix> 
versy  at  this  late  day,  that  the  remedies,  as 
distinguished  from  the  rights  of  the  parties. 


which  a  note  Is  executed  between  parties  re- 
siding therein,  and  who  remain  thertf  until  the 
bar  of  the  statute  is  complete,  is  not  available 
In  an  action  on  a  note  brought  in  Massachu- 
setts after  the  oayee's  removal  to  that  state. 
Bulger  V.  Roche,  11  Pick.  36,  22  Am.  Dec.  359. 

That  an  action  on  contract  is  barred  by  limi- 
tation in  the  state  in  which  it  is  made,  and 
in  which  the  person  sought  to  be  held  resided 
until  the  bar  was  complete,  is  not  available  in 
an  action  in  another  state  to  which  he  subse- 
quently removea  Jones  v.  Jones,  18  Ala. 
248. 

In  Urton  v.  Hunter,  2  W.  Va.  88,  it  is  held 
that  the  bar  of  the  statute  of  Maryland,  where 
the  note  in  suit  was  given  by  a  resident  of 
that  state  to  a  citizen  of  Virginia,  could  not  be 
set  np  in  bar  in  an  action  in  West  Virginia, 
where  the  defendant  left  the  state  of  Maryland 
before  the  bar  of  that  state  was  complete. 

In  Adams  v.  Kelly,  2  Wash.  Terr.  263,  6 
Pac.  601,  it  is  held  that  defendant,  sued  on  a 
note  executed  In  California  while  all  the  parties 
resided  there,  could  not  set  up  the  California 
statute  of  limitations,  where  he  left  that  state 
before  the  bar  of  the  statute  was  complete, 
and  did  not  thereafter  return,  S  851  of  the  Call- 
forala  Code  of  Civil  Procedure  providing  that 
if  after  the  cause  of  action  accrues  the  debtor 
leaves  the  state,  the  time  of  his  absence  Is  no 
part  of  the  time  limited  for  commencing  the 
action. 

The  statute  of  limitations  of  the  forum  is 
available  to  a  resident  of  the  state,  although 
the  plalntlfTs  are  nonresidents,  and  the  note 
in  suit  was  executed  in  another  state.  Bruce 
▼.  Greene,  4  G.  Greene,  43. 

In  Barbour  v.  Erwin,  14  Lea,  716,  the  gener- 
al rule  is  held  that  If  a  foreigner  brings  an  ac- 
tion for  a  debt  in  a  state  by  whose  laws  it  Is 
barred  he  is  bound  by  the  law  of  the  forum, 
and  cannot  recover,  although  the  debt  would 
not  be  barred  in  the  state  of  his  residence. 

In  Beardsley  v.  Southmayd,  16  N.  J.  L.  171, 
it  is  stated  that  no  attempt  was  made  to  set 
up  the  statute  of  limitations  of  the  state  in 
which  the  cause  of  action  accrued ;  and  then  it 
is  further  said  that  the  plaintiff  has  voluntarily 
come  Into  the  New  Jersey  court  and  invoked 
its  aid,  and  has  thereby  adopted  the  lesp  fori 
as  the  rule  by  wiilch  his  case  is  to  be  governed, 
and  that  the  defendants  claimed  the  protection 
of  that  law,  which  must  control  the  court. 

In  Nash  v.  Tupper,  1  Cal.  402,  2  Am.  Dee. 
107.  U  Is  held,  Livingston,  J.,  dissenting,  that 
the  law  of  the  forum  would  govern  In  an  action 
on  a  note  executed  In  Connecticut,  rather  than 
the  longer  statute  of  limitations  of  the  latter 
48  L.  R.  A. 


state,  the  court  citing,  on  p.  412,  an  action  be- 
tween Page  and  Cable  on  a  promissory  note  ex- 
ecuted in  Counecticut  in  which  the  court  also 
held  that  plalntlfT,  having  elected  to  prosecute 
his  suit  in  New  York,  must  pursue  his  remedy 
agreeably  to  Its  laws,  and  that  Its  courts  coold 
not  dispense  with  an  adherence  to  the  requii- 
ites  of  time  In  commencing  and  prosecutloi:  £ 
suit  because  the  cause  of  action  arose  in  in- 
other  state. 

An  action  In  Louisiana  oo  a  note  payable  In 
Mississippi,  executed  by  a  resident  of  Arkansas. 
Is  governed  as  to  prescription  by  the  laws  of 
Louisiana,  and  no  recovery  can  be  had  If  tbe 
action  is  barred  in  that  state.  Brown  v.  Stone, 
4  La.  Ann.  235. 

In  Howard  v.  Coon,  03  Mich.  442,  53  N.  W 
631,  It  was  held  that  no  recovery  could  be  had 
in  Michigan  on  a  note  executed  In  Callforoia, 
where  an  action  on  the  note  was  barred  by  the 
Michigan  statute,  the  question  as  to  whether 
or  not  the  statute  of  limitations  of  California 
should  govem  not  being  considered  in  the  opin- 
ion. 

An  action  on  a  bond  executed  between  par- 
ties residing  in  New  Jersey  cannot  be  main- 
tained in  Michigan,  to  which  state  the  obligor 
subsequently  removed,  after  It  Is  barred  by  tke 
limitation  of  that  state,  even  though  the  obli)^ 
did  not  know  of  his  removal  thereto,  as  the 
Michigan  statute  contains  no  provision  reiier 
Ing  a  foreign  plaintiff  from  the  force  of  th* 
statute  because  of  his  Ignorance  that  the  de- 
fendant had  removed  to  that  state.  Home  I- 
Ins.  Co.  V.  Elwell,  111  Mich.  689,  70  N.  W 
334. 

In  Plnney  v.  Cummlngs,  26  Ohio  St.  46.  i: 
was  held  that  actions  on  causes  of  action  a^ 
cruing  outside  of  the  state,  and  not  limited  bj 
the  law  of  the  place  where  they  accrued,  or 
limited  thereby  to  longer  periods  than  those 
specified  in  the  Ohio  statute,  are  governed  as 
to  limitation  by  the  Ohio  statute. 

In  British  Linen  Co.  v.  Drummond,  10  Barn 
&  C.  903,  9  L.  J.  K.  B.  213,  it  Is  held  tha' 
where  an  action  on  a  bond  executed  in  Scot 
land,  where  the  parties  resided.  Is  brought  io 
England,  the  plaintiff  must  be  governed  by  tb^ 
statute  of  limitations  of  E:ngland,  and  canci  t 
recover  If  the  action  is  barred  there,  althoujcfc 
the  cause  of  action  was  not  barred  In  Scotland 

An  action  in  Scotland  on  a  bill  of  exchasjrr 
drawn,  accepted,  and  payable  in  France,  tki 
acceptor  returning  to  Scotland  before  the  ma 
turlty  of  the  bill  and  there  remaining  until  bi« 
death,  is  governed  by  the  statute  ct  limits 
tions  of  Scotland,  and  wh«n  barred  tliere  no  re- 
covery can  be  had,  although  a  Judgment  against 
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are  determined  by  the  law  of  the  forum,  and 
that  the  statutes  of  limitations  are  part  of 
the  remedy,  and  not  of  the  laws  affecting 
rights.  M'Elmoyle  v.  Cohen,  13  Pet.  312, 
827,  10  L.  ed.  177,  184;  Michigan  Insunmce 
Bank  v.  Eldred,  130  U.  8.  693,  696,  32  L.  ed. 
1080,  1081,  9  Sup.  Ct.  Rep.  690;  Great 
Western  Teleg.  Co.  v.  Purdy,  162  U.  S.  329, 
330,  40  L.  ed.  986,  991,  16  Sup.  Ct.  Rep.  810; 
Willard  V.  Wood,  164  U.  S.  502,  520,  41  L. 
ed.  531,  538,  17  Sup.  Ct.  Rep.  176;  Totcn- 
send  V.  Jemison,  9  How.  407,  13  L.  ed.  194; 
Union  P.  R.  Co.  v.  Wyler,  158  U.  S.  286,  289, 
39L.  ed.  983,  987,  16  Sup.  Ct.  Rep.  877. 
There  are,  however,  exceptions  to  this  rule; 
one  being  where  a  statutory  liability  is 
sought  to  be  enforced,  and  the  statute  pre^ 
scribes  the  period  of  limitation.  In  this 
case  the  general  rule,  adopting  the  statutes 
of  limitations   of   the   forum,   is   departed 


from,  and  the  limitation  prescribed  by  the 
act  fixing  the  liability  is  applicable.  In- 
deed, this  principle  was  recognized  by  the 
learned  judge  in  the  court  below  in  his  opin- 
ion, but  he  proceeded  upon  the  theory  that 
there  was  no  statute  of  the  state  of  Georgia 
fixing  the  limitation  in  actions  to  enforce 
stockholders'  liability.  This,  it  seems,  was 
a  mistake,  and  that  there  existed  such  a 
statute.  Ga.  Code  1882,  §  2916  (Code  1895, 
§  3766),  is  as  follows:  "All  suits  for  the 
enforcement  of  rights  accruing  to  individu- 
als under  statutes,  acts  of  incorporation,  oi^ 
by  operation  of  law,  shall  be  brought  within 
twenty  years  after  the  right  of  action  ac- 
crues." 

This  statute,  in  our  opinion,  governs  in 
this  case,  and  not  the  Maryland  statute. 
It  is  exceedingly  broad  in  its  terms,  and  is 
expressly  made  applicable  to  suits  for  the 


the  acceptor  had  preTlously  been  obtained  In 
Prance.  Don  v.  Llppmaim,  6  Clark  &  F.  1,  6 
English  Ruling  Cases,  930. 

Ao  action  in  B)ngland  to  recover  a  debt 
contracted  In  India  is  governed  by  the  statute 
of  limitations  of  Elzigland,  and  the  bar  of  the 
Indian  statute  of  limitations  is  unavailable. 
Finch  V.  Finch,  46  L.  J.  Oh.  N.  S.  816,  36  L.  T. 
N.  S.  235. 

In  Ruggles  v.  Keeler,  8  Johns.  263,  8  Am. 
Dec  482,  it  is  held.  In  an  action  on  a  note  exe- 
cuted Ln  Connecticut  between  citizens  thereof, 
that  the  bar  of  the  Connecticnt  statute  to  a 
demand  in  Tavor  of  the  defendant  against  the 
plaintllf  was  not  avaUabie,  whether  interposed 
against  the  demand  of  the  plaintiff  or  the  set- 
off of  the  defendant. 

An  action  in  Kansas  to  foreclose  a  mortgage 
on  land  in  that  state  to  secure  notes  executed 
by  a  resident  of  Iowa,  and  payable  in  that 
state,  is  governed  by  the  statute  of  limitations 
of  the  latter  state,  where  the  mortgagor  had 
not  been  In  Kansas  the  length  of  time  required 
b;  its  statutes  to  constitute  a  bar.  Crooker  v. 
Pearson,  41  Kan.  410,  21  Pac.  270. 

The  Louisiana  statute  of  limitations  appli- 
cable to  non-negotiable  instruments  will  be  ap- 
plied in  an  action  la  Louisiana  on  a  note  eze- 
coted  in  another  state,  where  it  is  not  negotia- 
ble in  Louisiana,  although  it  Is  negotiable  in 
the  other  state.  Lacoste  v.  Benton,  3  La.  Ann. 
220. 

An  action  cannot  be  maintained  in  New  York 
on  an  attested  promissory  note  made  In  Massa- 
chusetts,  where  It  would  be  barred  by  the  stat- 
ute of  the  former  state,  although  the  Massa- 
chusetts statutes  provide  that  the  statute  of 
Mmltatlons  shall  not  extend  to  any  attested 
note.  NicoUs  v.  Bodgers,  2  Paine,  437,  ITed. 
Cas.  No.  10,260. 

In  Watson  v.  Brewster,  1  Pa.  St.  381,  which 
was  an  action  on  promissory  notes  with  scrawl 
seals,  executed  and  made  payable  In  New  York, 
it  was  held  that  the  statute  of  Pennsylvania, 
by  which  such  notes  were  regarded  as  special- 
ties on  which  the  statute  of  limitations  does 
not  run,  would  govern  instead  of  the  laws  of 
New  York  by  which  such  notes  are  regarded 
as  promissory  notes  and  as  such  bound  by  the 
statute  of  limitations. 

In  an  action  in  Virginia  on  a  note  executed 
in  Kentucky,  the  statute  of  limitation  of  the 
former  state  will  govern,  and  the  statute  ap- 
plicable to  instruments  which  are  not  special- 
ties will  apply  If  the  note  is  not  a  specialty 
under  the  Virginia  laws,  although  it  Is  held  to 
be  under  the  Kentucky  statute.  Bank  of 
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United  States  r.  Donnelly,  8  Pet.  361,  8  L.  ed. 
974. 

An  action  in  England  on  a  bond  executed  In 
India  Is  governed  as  to  limitations  by  the  Bng- 
lish  law  fixing  a  longer  period  for  limitation  on 
bonds  than  on  Instruments  which  are  not  spe- 
cialties, although  by  the  laws  of  limitation  of 
India,  which  make  no  difference  between  spe- 
cialty debts,  and  simple  contracts,  the  statute 
of  limitations  would  have  run.  Alliance  Bank 
V.  Carey,  29  Week.  Rep.  806.  44  J.  P.  736.  40 
L.  J.  C.  P.  N.  S.  781,  L.  B.  6  C.  P.  Div.  429. 

The  statute  of  Georgia  providing  that  a  par- 
tial payment  on  a  note  to  stop  the  running  of 
the  statute  of  limitations  must  he  entered  on 
the  note  by  the  debtor  or  subscribed  by  him, 
or  by  someone  for  him,  governs  in  an  actioq 
In  that  state  on  a  note  executed  elsewhere. 
Obear  v.  First  Nat.  Bank,  07  Ga.  687,^83'']li.  B. 
A.  384,  26  S.  B.  836. 

In  Tilllard  v.  Hall,  11  Tex.  CIv.  App.  881, 
32  8.  W.  863,  which  ^^i-cux'action  In  Texas  to 
recover  a  balance  due  on  a  mortgage  on  real 
estate  In  England,  it  Is  held  that  the  Texas 
statute  of  limitations,  under  which  a  partial 
payment  will  not  stop  the  running  of  the  stat- 
ute, would  govern;  the  court  stating  that  the 
English  laws  as  to  foreclosure  of  mortgages  do 
not  affect  the  right  to  sue  on  the  maturity  of 
the  demand,  but  only  the  right  to  foreclose  the 
mortgage  security. 

A  party  must  rely  on  the  statute  of  limita- 
tions of  one  state  or  the  other,  and  cannot 
join  the  time  in  the  two  states  together. 
Petchell  V.  Hopkins,  19  Iowa,  531.     * 

The  provision  of  Vt.  Rev.  Laws,  |  970,  as  to 
absence  of  defendant  from,  and  want  of  prop- 
erty within,  the  state,  applies  to  the  absence 
from,  and  want  of  property  within,  Vermont, 
and  not  within  the  state  In  which  the  cause  of 
action  accrued.  Sisson  v.  Nlles,  64  Vt.  449,  24 
Atl.  992. 

2.     CoJiet  in  iohioh  the  doctrine  that  the  law 
of  the  forum  go^veme,  questioned  or  denied. 

In  Le  Roy  v.  Crowninshield,  2  Mason,  161, 
Fed.  Cas.  No.  8,260.  it  was  held  that  the  bar 
of  the  state  of  New  York  to  an  action  on  a 
contract  entered  into  within  that  state  was  not 
available  in  an  action  thereon  in  Massachu- 
setts, Story,  J.,  who  delivered  the  opinion, 
stating  that  the  law  on  that  subject  had  been 
settled  by  authorities  which,  the  court  was 
bound  to  respect,  but  that  if  the  question  were 
new  the  Inclination  of  his  own  mind  would 
lead  him  to  hold  that  where  all  remedies  were 
barred  or  discharged  by  the  lev  Utoi  oontraotue, 
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enforcement  of  righto  accruing  to  individu* 
als  under  statutes  and  acto  of  incorporation. 
This  statute  has  been  construed  by  the  su- 
preme court  of  the  state  of  Georgia,  and  by 
it  held  applicable  to  causes  of  acUon  arising 
under  acts  of  incorporation  in  that  state. 
Georgia  Masonic  Ins.  Co,  v.  Davis,  63  Oa. 
471.  This  case  turned  upon  the  question  of 
whether  the  liability  arising  under  the  act 
of  the  Georgia  legislature  incorporating  the 
Georgia  Masonic  Mutual  Life  Insurance 
Company  was  subject  to  the  period  of  limi- 
tation prescribed  by  the  law  of  that  state 
applicable  to  simple  oontracto,  or  by  the  act 
now  under  consideration,  and  the  court  de- 
cided that  the  liability  was  a  statutory  one, 
lasting  for  twenty  years,  and  that  this  act 
applied.  A  further  presentation  of  the  gen- 
eral doctrine  of  a  stockholder's  statutory 
liability  by  the  supreme  court  of  the  state 


of  Georgia  will  be  found  in  Banks  ▼.  Darden, 
18  Ga.  318,  341.  This  court  will  follow  Ute 
construction  given  by  the  supreme  court  of 
the  state  of  Georgia  to  a  statute  of  limita- 
tions of  that  state.  No  rule  is,  perhaps, 
more  thoroughly  established,  and  we  know 
of  no  reason  for  disregarding  it  in  the  pres- 
ent case.  Bauserman  t.  Blunt,  147  L.  S. 
647,  37  L.  ed.  316,  13  Sup.  Ct  Rep.  466; 
Balkam  v.  Woodstock  Iron  Co,  154  U,  S. 
177,  188,  38  L.  ed.  963,  967,  14  Sup.  Ct.  Bep. 
1010. 

In  Balkam  t.  Woodstock  Iron  Co.  154  U. 
S.  187,  188,  38  L.  ed.  937,  14  Sup.  Ct.  Rep, 
1014,  Mr.  Justice  White,  speaking  for  the 
court,  said:  "No  laws  of  the  seyeral  states 
have  been  more  steadfastly  or  more  often 
recognized  by  this  court,  from  the  beginning, 
as  rules  of  decision  in  the  courte  of  ths 
United  States,  than  statutes  of  limitationa 


and  have  operated  on  the  case,  the  bar  might 
be  pleaded  by  the  debtor  in  a  foreign  tribunal 
to  repei  any  suit  brought  to  enforce  the  debt; 
that  where  all  remedies  were  barred  by  the 
lew  loci  contractus  there  was  a  yirtual  extinc- 
tion of  the  *'right*'  in  that  place,  which  ought 
to  be  recognised  in  every  other  tribunal ;  but 
that.  If  the  prescription  of  the  lew  loci  con- 
tractus was  longer  that  that  of  the  lew  fori, 
the  latter  might  be  pleaded  in  bar  of  a  foreign 
contract  if  it  applied  to  such  contracts. 

In  Townsend  r.  Jemison,  9  How.  407,  13  L. 
ed.  194,  the  court  considers  the  above  deci- 
Bion,  and  states  that  Judge  Story  afterward  re- 
ceded from  such  positicHi,  and  in  his  work  on 
the  Conflict  of  Laws  expressed  the  view,  from 
his  own  oonyietion  as  well  as  on  authority, 
that  the  Uw  fori  would  govern  In  such  case. 

In  Towns  v.  Bard  well,  1  Stew.  &  P.  (Ala.) 
86.  It  is  said  that  if  the  statute  of  limitations 
had  run  against  the  note  in  suit  before  the 
defendant  bad  left  the  state  in  which  it  was 
made,  the  court  would  be  strongly  inclined  to 
hold  that  it  would  bar  a  recovery  In  Alabama. 

And  Goodman  v.  Munks,  8  Port.  (Ala.)  84, 
holds  that  the  maker  of  a  note  which  had  be- 
come barred  by  limitation  in  the  state  of  its 
execution  l>efore  the  maker's  removal  therefrom 
may  set  up  such  bar  in  another  state  to  which 
he  removes,  although,  by  the  law  of  the  latter 
state,  limitation  has  not  yet  run.  This  case 
was,  however,  overruled  in  Jones  v.  Jones,  18 
Ala.  248,  as  being  in  opposition  to  every  well- 
considered  case  in  England  and  America,  and 
not  sustaftiable  on  principle. 

Gilpin  V.  Plummer,  2  Cranch,  C.  C.  64,  Fed. 
Cas.  No.  5.451,  an  action  In  the  United  States 
circuit  court  of  the  District  of  Columbia  on  a 
bond  executed  in  Maryland  between  parties  re- 
siding in  that  state^  holds  that  the  bar  of  the 
Maryland  statute  of  limitations,  providing 
that  no  bond  shall  be  good  and  pleadable  after 
the  debt  or  thing  In  action  Is  above  twelve 
years  standing,  was  a  good  defense,  where  both 
parties  had  continued  to  reside  in  Maryland 
for  more  than  twelve  years  after  the  bond  was 
executed. 

And  Rntbbone  v.  Coe,  6  Dak.  91,  50  N.  W. 
620,  holds  that  the  bar  of  limitations  of  the 
state  In  which  the  contract  was  made,  is,  when 
complete,  available  in  another  state  to  which 
the  debtor  subsequently  removes. 

In  Dudley  v.  Kimball,  17  N.  H.  498,  the  court 
states  that  it  is  well  settled  that  "courts  do  not 
take  notice  of  any  foreign  statute  of  limita- 
tion unless  the  party  has  absolutely  lost  all 
right  of  action  In  the  foreign  court  by  having 
omitted,  during  the  period  prescribed  by  that 
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statute^  to  assert  his  right  there,  he  having  bad 
full  opportunity  to  do  so.*'  In  this  case  no 
foreign  statute  had  been  pleaded,  so  that  in 
reality  no  question  arose  as  to  the  foroe  of  inch 
a  statute. 

In  Carpenter  v.  Weils,  21  Barb.  693.  it  li 
stated  that  no  pretense  was  made  that  defend- 
ants could  avail  themselves  of  the  statute  of 
limitations  of  Massachusetts  where  the  note  la 
suit  was  made*  but  the  oonrt  admits  that  a 
very  serious  objection  to  the  doctrine  that  the 
lex  fori  does  not  apply  to  the  time  of  the  reme- 
dy is  that  antiquated  demands  may  be  revived 
and  enforced  when  the  party  happens  to  be 
found  in  some  state  where  the  statute  of  limi- 
tations is  not  available ;  but  the  consideration 
of  such  objection  is  held  to  belong  to  the  legit- 
lature,  rather  than  to  the  courts. 

And  Wilcox  V.  Williams.  5  Nev.  206.  holdi 
that  the  law  of  the  forum  always  governs  the 
remedy,  and  that  the  statute  of  limitations  ap- 
plies only  to  a  remedy,  and  not  to  a  right  or 
obligation,  the  court  stating  that  it  was  doubted 
at  one  tlnw  whether  such  rule  would  apply 
when  the  statutory  bar  had  fully  run  agaioK 
the  c<mtract  where  made,  but  that  the  better 
opinion  now  is  that  such  fact  makes  no  differ- 
ence and  that  the  rule  Is  unchanged  except 
when  such  statute  by  Its  terms  and  conditions 
extinguishes  and  modifies  the  claim  Itself. 

Gibbons  v.  Swell,  1  Handy  (Ohio)  661,  Is  as 
apparent  exception  to  the  general  rule  that 
the  law  of  the  forum  will  govern  as  to  limita- 
tions, the  court  treating  the  case  throoghoat 
as  though  the  statute  of  limitations  of  Mary- 
land, in  which  state  the  note  In  suit  was  made 
and  delivered,  governed,  but  as  there  was  a 
statute  in  Ohio  that  actions  on  contract  exe- 
cuted by  nonresidents,  when  barred  In  the  state 
or  country  where  made  would  be  barred  whca 
sued  in  Ohio,  it  is  very  probable  that  the  court 
had  such  statute  in  mind  when  writing  the 
opinion. 

3.     Where  right  of  action  cwtinguiahed,  at  veil 
a»  the  remtAjf  affected. 

In  Le  Boy  v.  Crowinshleld.  2  Mason,  151. 
Fed.  Cas.  No.  ^.269,  Story,  J.,  brings  ont  the 
distinction  between  statutes  of  llmlUiloBs 
which  purport  on  their  face  to  ex- 
tinguish all  right  of  action  on  contracts 
made  in  a  country  without  reference  lo 
any  particular  court  In  which  the  ac- 
tion may  be  brought  and  statutes  which  merely 
prohibit  a  court  from  teking  cognisance  of  an 
action  unless  within  a  limited  period  after  the 
right  has  accrued,  and  says  that  he  can  per- 
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of  actions,  real  and  personal,  as  enacted  by 
the  legislature  of  a  state,  and  as  oonstrued 
hy  its  highest  court." 

And  in  support  of  this  position  the  un- 
broken decisions  of  the  supreme  court,  com- 
mencing as  early  as  4  Cranch,  and  running 
down  to  the  time  of  its  delivery,  were  cited 
bv  the  learned  justice.  In  FUish  y.  Conn, 
109  U.  S.  371,  381,  27  L.  ed.  966,  970,  3  Sup. 
Ct.  Rep.  263,  on  an  appeal  from  the  circuit 
court  of  the  United  States  for  the  district 
of  Florida,  it  was  held  that  the  decision  of 
the  New  York  court  of  appeals,  holding  a 
certain  statutory  stockholaer's  liability  not 
to  be  a  penalty,  but  in  the  nature  of  a  con- 
tract, and  therefore  not  barred  hj  the  three 
vears'  limitation,  as  in  the  case  of  a  penalty, 
but  by  the  six  years'  limitation  prescribed  as 
to  contracts,  was  bindingin  all  jurisdictions. 
The  court  (Mr.  Justice  Woods)  says:     "We 


think  this  is  a  case  where  the  oonstruction 
of  the  state  court  is  entitled  to  great,  if  not 
conclusive,  weiffht  with  us.  It  is  the  settled 
construction  of  a  law  of  the  state,  upon 
which  the  rights  and  liabilities  of  a  large 
number  of  its  citizens  must  depend.  If  the 
liability  of  a  stockholder  under  §  10 
arises  upon  contract,  the  six  vears'  limita- 
tion applies  to  it;  if  the  liability  is  in  the 
nature  of  a  penalty,  the  three  years'  limita- 
tion applies.  It  is  clear  that  confusion  and 
uncertainty  would  result  should  the  state 
and  Federal  courts  place  different  construc- 
tions on  the  section.  Such  a  result  ought, 
if  possible,  to  be  avoided.  ...  If  this 
were  a  case  arising  in  the  state  of  New  York, 
we  should,  therefore,  follow  the  construction 
put  upon  the  statute  by  the  courts  of  thaH 
state,  llie  circumstance  that  the  case 
comes  here  from  the  state  of  Florida  should 


cflje  BO  reason  why  the  right  to  use  the  de- 
fense that  all  right  of  action  has  been  eztin- 
guisbed  in  the  state  in  which  the  parties  re- 
side, given  by  its  lawa  should  not  go  with  the 
debtor  into  any  other  country. 

In  Crocker  v.  Arey,  8  R.  I.  178,  It  Is  held 
that  the  statute  of  limitations  of  another  state 
in  which  the  note  In  suit  was  executed  would 
not  govern,  as  such  statute  did  not  extinguish 
the  right,  but  merely  affected  the  remedy. 

In  Scharff  v.  Llsso,  63  Miss.  213,  it  is  held 
that  the  fact  that  the  statute  of  limitations 
of  the  state  fai  which  the  cause  of  action  arose 
has  run  In  defendant's  favor  is  not  available 
to  him  unless  such  statute  of  limitations  bars 
the  right  as  well  as  the  remedy. 

In  Perkins  v.  Ouy,  56  Miss.  158,  80  Am. 
Rep.  510.  it  is  held  that  the  leer  fori  will  govern 
as  to  limitations  in  an  action  on  contract  exe- 
cuted In  another  state  in  which  both  of  the 
parties  resided  until  the  cause  of  action  was 
barred  therein,  unless  the  statute  of  such  state 
absolutely  extinguished  the  debt  instead  of 
merely  affecting  the  remedy.  The  statement  Is 
made,  however,  that  It  might  perhaps  be  worthy 
of  the  serious  consideration  of  the  legislature, 
whether  It  would  not  be  wise  to  alter  the  gen- 
era) rule  that  the  lea  fori  prevails  where  both 
parties  resided  In  another  state  whose  statute 
had  barred  the  remedy. 

Ui  Lincoln  ▼.  Battelle,  6  Wend.  475,  It  Is 
held  that  a  law  of  a  foreign  country,  requiring 
creditors  to  present  their  demands  by  a  cer- 
tain day  or  be  precluded  thereafter  from  as- 
serting the  same,  even  though  its  effect  was  to 
ertlngulsh  the  debt,  was  a  mere  statute  of  limi- 
tations, and  would  not  govern  In  an  action  in 
N'ew  Vork. 

And  in  Gans  v.  Frank,  86  Barb.  820,  It  Is 
held  that  the  statute  of  Hniltations  of  Pennsyl- 
vania, In  which  state  the  goods  were  sold  for 
which  salt  was  brought,  was  not  available  as 
a  bar.  as  the  Pennsylvania  statute  only  pro- 
hibits the  bringing  of  an  action  after  the  time 
limited  in  such  state,  the  court  saying  that  If 
the  provisions  of  the  law  rendered  the  contract 
void  or  terminated  It  in  any  way  a  different 
rule  might  be  applicable. 

Haws  T.  Cragle,  49  N.  C.  (4  Jones,  L.)  894, 
holds  that  the  presumption  of  payment,  arising 
from  the  lapse  of  time,  of  a  bond  executed  in 
another  state,  is  that  allowed  by  the  lea  fori, 
aa  It  afreets  the  remedy  Instead  of  the  rights 
and  merits  of  the  action.  The  court  stated 
lo  this  case  that  there  was  a  marked  difference 
between  the  effect  of  a  statute  which  merely 
bars  a  remedy  and  one  which  gives  a  right,  and 
that  It  may  be  the  duty  of  every  state,  on  the 
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principle  of  comity,  to  protect  a  right  or  title, 
no  matter  how  acquired,  under  the  laws  of  an- 
other state. 

In  Taberrer  ▼.  Rrentnall.  18  N.  J.  L.  262,  an 
action  on  a  note  executed  In  ISngland,  which 
country  the  defendant  left  before  an  action 
thereon  was  barred  by  Its  lawa  it  Is  stated  that 
the  statute  of  limitations  of  England  affects 
the  remedy  and  does  not  interfere  with  the  ob- 
ligation of  the  contract,  and  that  the  lea  fori 
will  therefore  govern  the  case. 

An  action  In  England  for  services  ss  attor- 
ney and  solicitor  In  India,  where  both  parties 
resided  at  the  time,  may  be  maintained,  al- 
though the  statute  of  limitations  has  run  in 
India  where  defendant  continues  to  reside,  the 
plslntlff  having  left  that  country  before  the 
bar  was  complete.  Williams  t.  Jones,  18  East, 
439.  The  court,  however,  stated  that  if  there 
had  been  an  extinguishment  of  the  right  It- 
self, Instead  of  a  mere  extinction  of  the  remedy, 
the  decision  might  have  been  different 

A  Judgment  for  defendant  Ui  the  Isle  of  Man, 
In  an  action  for  services  as  attorney  rendered 
In  a  suit  In  that  Island,  on  the  ground  that 
under  the  statute  of  limitations  for  three  years 
of  such  Island  the  cause  of  action  was 
barred,  does  not  bar  a  subsequent  action  in 
Rngland  to  rccoTer  for  the  same  services 
brought  within  the  period  limited  by  the  laws 
of  that  country  for  maintaining  such  an  action. 
In  this  case  the  court  states  that  the  law  of 
the  Isle  of  Man  extinguished  the  right  as  well 
as  the  remedy,  and  bad  such  been  the  issue  de 
termlned  by  the  Manx  court  the  defense  of  the ' 
statute  of  limitations  would  have  been  a  good 
one.  Harris  v.  Quine,  L.  B.  4  Q.  B.  653,  88  L 
J.  Q.  B.  N.  8.  881. 

Sawyer  t.  Macaulay,  18  8.  C.  548.  holds  that 
the  bar  of  the  statute  of  the  state  in  which  the 
notes  In  suit  were  executed  was  not  available 
in  an  action  in  8outh  Carolina,  the  court  say 
ing  that  If  the  statute  paid  or  destroyed  th6 
debt,  then,  when  once  barred  In  any  state,  It 
would  be  gone  forever  and  In  all  places,  but 
that  It  does  not  destroy  the  debt  but  only  sus- 
pends the  remedy. 

Hays  V.  Cage.  2  Tex.  501.  holds  that,  In  the 
absence  of  a  statutory  provision  in  regard 
thereto,  the  statute  of  limitations  of  the  forun> 
will  govern,  unless  In  those  cases  where  the  laws 
of  limitation  of  the  foreign  country  not  only 
extinguish  the  right  of  action  but  the  claim  of 
title  Itself  ipso  facto,  and  declare  It  a  nullity 
after  the  lapse  of  the  prescribed  period. 

In  Carson  v.  Hunter,  46  Mo.  467,  2  Am.  Rep. 
520.  an  action  on  a  note  executed  in  ArkansaSr 
It  was  held  that  the  lea  fori  would  govern  as 
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enforcement  of  righto  accruing  to  individu* 
als  under  statutes  and  acto  of  incorporation. 
This  statute  has  been  construed  by  the  su- 
preme court  of  the  state  of  Georgia,  and  by 
it  held  applicable  to  causes  of  action  arising 
under  acts  of  incorporation  in  that  state. 
Georgia  Masonic  Ina,  Co,  y.  Davis,  63  Ga. 
471.  This  case  turned  upon  the  question  of 
whether  the  liability  arising  under  ^e  act 
of  the  Georgia  legislature  incorporating  the 
Georgia  Masonic  Mutual  Life  Insurance 
Company  was  subject  to  the  period  of  limi- 
tation prescribed  by  the  law  of  that  state 
applicable  to  simple  contracU,  or  by  the  act 
now  under  consideration,  and  the  court  de- 
cided that  the  liability  was  a  statutory  one, 
lasting  for  twenty  years,  and  that  this  act 
applied.  A  further  presentation  of  the  gen- 
eral doctrine  of  a  stockholder's  statutory 
liability  by  the  supreme  court  of  the  state 


of  Georgia  will  be  found  in  Banks  ▼.  Darden, 
18  Ga.  318,  341.  This  court  will  follow  the 
construction  given  by  the  supreme  court  of 
the  state  of  Georgia  to  a  statute  of  limita- 
tions of  that  state.  No  rule  is,  perhaps, 
more  thoroughly  established,  and  we  know 
of  no  reason  for  disregardinf  it  in  the  pres- 
ent case.  Bauserman  v.  Blunt,  147  U.  S. 
647,  37  L.  ed.  316,  13  Sup.  Ct  Bep.  466; 
Balkam  v.  Woodstock  Iron  Co.  154  U.  S. 
177,  188,  38  L.  ed.  953,  957,  14  Sup.  Ct  Bep. 
1010. 

In  Balkam  v.  Woodstock  Iron  Co.  154  U. 
S.  187,  188,  38  L.  ed.  957,  14  Sup.  Ct.  Rep. 
1014,  Mr.  Justice  White,  speaking  for  the 
court,  said:  "No  laws  of  the  seyeral  states 
have  been  more  steadfastly  or  more  often 
recognized  by  this  court,  from  the  beginning, 
as  rules  of  decision  in  the  courto  of  the 
United  States,  than  statutes  of  limitatioiu 


and  have  operated  on  the  case,  the  bar  might 
be  pleaded  by  the  debtor  in  a  foreign  tribunal 
to  repel  any  suit  brought  to  enforce  the  debt; 
that  where  all  remedies  were  barred  by  the 
lew  looi  contractM  there  was  a  viirtual  extinc- 
tion of  the  **rlght'*  in  that  place,  which  ought 
to  be  recognised  In  every  other  tribunal ;  but 
that.  If  the  prescription  of  the  lew  loci  con- 
tractus was  longer  that  that  of  the  lew  fori, 
the  latter  might  be  pleaded  In  bar  of  a  foreign 
contract  if  it  applied  to  such  contracts. 

In  Townseod  v.  Jemison,  9  How.  407,  18  L. 
ed.  194,  the  court  considers  the  above  deci- 
sion, and  states  that  Judge  Story  afterward  re- 
ceded from  such  position,  and  in  his  woric  on 
the  Conflict  of  Laws  expressed  the  view,  from 
his  own  conviction  as  well  as  on  authority, 
that  the  loW  fori  would  govern  in  such   case. 

In  Towns  v.  Bard  well,  1  Stew.  &  P.  (Ala.) 
86.  It  is  said  that  if  the  statute  of  limitations 
had  ran  against  the  note  in  suit  before  the 
defendant  had  left  the  state  In  which  It  was 
made,  the  court  would  be  strongly  inclined  to 
hold  that  it  would  bar  a  recovery  In  Alabama. 

And  Goodman  v.  Munks,  8  Port.  (Ala.)  84, 
holds  that  the  maker  of  a  note  which  had  be- 
come barred  by  limitation  In  the  state  of  its 
execution,  before  the  maker's  removal  therefrom 
may  set  up  such  bar  In  another  state  to  which 
he  removes,  although,  by  the  law  of  the  latter 
state,  limitation  has  not  yet  run.  This  case 
was,  however,  overruled  in  Jones  v.  Jones,  18 
Ala.  248,  as  being  in  opposition  to  every  well- 
considered  case  in  England  and  America,  and 
not  suBtaftiable  on  principle. 

Gilpin  V.  Plummer,  2  Cranch,  C.  C.  54,  Fed. 
Oas.  No.  5.451,  an  action  in  the  United  States 
circuit  court  of  the  District  of  Columbia  on  a 
bond  executed  In  Maryland  between  parties  re- 
siding in  that  state^  holds  that  the  bar  of  the 
Maryland  statute  of  limitations,  providing 
that  no  bond  shall  be  good  and  pleadable  after 
the  debt  or  thing  in  action  is  above  twelve 
years  standing,  was  a  good  defense,  where  both 
parties  had  continued  to  reside  In  Maryland 
for  more  than  twelve  years  after  the  bond  was 
executed. 

And  Rathbone  v.  Coe,  6  Dak.  91,  50  N.  W. 
620,  holds  that  the  bar  of  limitations  of  the 
state  in  which  the  contract  was  made,  is,  when 
complete,  available  In  another  state  to  which 
the  debtor  subsequently  removes. 

In  Dudley  v.  Kimball,  17  N.  H.  498,  the  court 
states  that  It  Is  well  settled  that  "courts  do  not 
take  notice  of  any  foreign  statute  of  limita- 
tion unless  the  party  has  absolutely  lost  all 
right  of  action  in  the  foreign  court  by  having 
omitted,  during  the  period  prescribed  by  that 
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statute,  to  assert  his  right  there,  he  having  bad 
full  opportunity  to  do  so.*'  In  this  case  do 
foreign  statute  had  been  pleaded,  so  that  in 
reality  no  question  arose  as  to  the  foroe  ot  sach 
a  statute. 

In  Carpenter  v.  Wells,  21  Barb.  593,  it  !• 
stated  that  no  pretense  was  made  that  defend- 
ants could  avail  themselves  of  the  statute  of 
limitations  of  Massachusetts  where  the  note  la 
suit  was  made:  but  the  court  admits  that  a 
very  serious  objection  to  the  doctrine  that  the 
lew  fori  does  not  apply  to  the  time  of  the  reme- 
dy is  that  antiquated  demands  may  be  revlTed 
and  enforced  when  the  party  happens  to  be 
found  In  some  state  where  the  atatnte  of  limi- 
tations is  not  available;  but  the  consideration 
of  such  objection  is  held  to  belong  to  the  legis- 
lature, rather  than  to  the  courts. 

And  Wilcox  V.  Williams,  6  Nev.  206,  holds 
that  the  law  of  the  forum  always  goTems  the 
remedy,  and  that  the  statute  of  limitations  ap- 
plies only  to  a  remedy,  and  not  to  a  right  or 
obligation,  the  court  stating  that  It  was  doubted 
at  one  time  whether  such  rule  would  apply 
when  the  statutory  bar  had  fully  run  against 
the  contract  where  made,  but  that  the  better 
opinion  now  Is  that  such  fact  makes  no  differ- 
ence and  that  the  rule  is  unchanged  except 
when  such  statute  by  Its  terms  and  condition! 
extinguishes  and  modifies  the  claim  Itself. 

Gibbons  v.  Ewell,  1  Handy  (Ohio)  561.  is  an 
apparent  exception  to  the  general  rule  that 
the  law  of  the  forum  will  govern  as  to  limita- 
tions, the  court  treating  the  case  throughout 
as  though  the  statute  of  limitations  of  Mary- 
land, In  which  state  the  note  In  suit  was  made 
and  delivered,  governed,  but  as  there  was  a 
statute  In  Ohio  that  actions  on  contract  exe- 
cuted by  nonresidents,  when  barred  In  the  state 
or  country  where  made  would  be  barred  when 
sued  In  Ohio,  it  is  very  probable  that  the  court 
had  such  statute  In  mind  when  writing  the 
opinion. 

8.     Where  right  of  action  cwtinguished,  as  weil 
as  the  remedg  affected. 

In  Le  Boy  v.  Crowinshleld,  2  Mason,  151. 
Fed.  Cas.  No.  ^,269,  Story,  J.,  brings  out  the 
distinction  between  statutes  of  llmltationi 
which  purport  on  their  face  to  ex 
tinguish  all  right  of  action  on  contracts 
made  In  a  country  without  reference  to 
any  particular  court  In  which  the  ae- 
tlon  may  be  brought  and  statutes  which  merely 
prohibit  a  court  from  taking  cognlsanoe  of  aa 
action  unless  within  a  limited  period  after  the 
right  has  accrued,  and  says  that  he  can  per- 
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of  actions,  real  and  peraonal,  as  enacted  by 
the  l^islature  of  a  state,  and  as  oonstrued 
by  itfl  highest  court." 

And  in  support  of  this  position  the  un* 
broken  decisions  of  the  supreme  court,  com- 
niencing  as  early  as  4  Cranch,  and  running 
down  to  the  time  of  its  delivery,  were  cited 
by  the  learned  justice.  In  FlcLsh  v.  Oonriy 
109  U.  S.  371,  381,  27  L.  ed.  966,  970,  3  Sup. 
Ct.  Rep.  263,  on  an  appeal  from  the  circuit 
court  of  the  United  States  for  the  district 
of  Florida,  it  was  held  that  the  decision  of 
the  New  York  court  of  appeals,  holding  a 
certain  statutory  stockholaer's  liability  not 
to  be  a  penalty,  but  in  the  nature  of  a  con- 
tract, and  therefore  not  barred  hv  the  three 
years'  limitation,  as  in  the  case  of  a  penalty, 
bat  by  the  six  years'  limitation  prescribed  as 
to  contracts,  was  bindingin  all  jurisdictions. 
The  court  (Mr.  Justice  Woods)  says:     "We 


think  this  is  a  case  where  the  construction 
of  the  state  court  is  entitled  to  great,  if  not 
conclusive,  weight  with  us.  It  is  the  settled 
construction  of  a  law  of  the  state,  upon 
which  the  rights  and  liabilities  of  a  large 
number  of  its  citizens  must  depend.  If  the 
liability  of  a  stockholder  under  §  10 
arises  upon  contract,  the  six  vears'  limita- 
tion applies  to  it;  if  the  liability  is  in  the 
nature  of  a  penalty,  the  three  years'  limita- 
tion  applies.  It  is  clear  that  confusion  and 
uncertainty  would  result  should  the  state 
and  Federal  courts  place  different  construc- 
tions on  the  section.  Such  a  result  ought, 
if  possible,  to  be  avoided.  ...  If  this 
were  a  case  arising  in  the  state  of  New  York, 
we  should,  therefore,  follow  the  construction 
put  upon  the  statute  by  the  courts  of  thaH 
state,  llie  circumstance  that  the  case 
comes  here  from  the  state  of  Florida  should 


celye  no  reason  why  the  right  to  use  the  de- 
fense that  all  right  of  action  has  been  extin- 
guished in  the  state  In  which  the  parties  re- 
side, given  by  its  lawa  Should  not  go  with  the 
debtor  into  any  other  country. 

In  Crocker  v.  Arey*  8  R.  I.  178,  It  Is  held 
that  the  statute  of  limitations  of  another  state 
in  which  the  note  In  suit  was  executed  would 
not  groycm,  as  such  statute  did  not  extinguish 
the  right,  but  merely  aflerted  the  remedy. 

In  Scharff  v.  Llsso,  63  Miss.  213,  it  is  held 
that  the  fact  that  the  statute  of  limitations 
of  the  state  fai  which  the  cause  of  action  arose 
has  run  In  defendant's  favor  is  not  available 
to  him  uniess  such  statute  of  limitations  bars 
the  right  as  well  as  the  remedy. 

In  Perkins  v.  Ouy,  56  Miss.  163,  80  Am. 
Rep.  510,  it  is  held  that  the  lea  fori  will  govern 
at  to  limitations  in  an  action  on  contract  exe- 
cuted in  another  state  in  which  both  of  the 
parties  resided  until  the  cause  of  action  was 
barred  therein,  unless  the  statute  of  such  state 
absolutely  extinguished  the  debt  instead  of 
merely  affecting  the  remedy.  The  statement  is 
made,  however,  that  it  might  perhaps  be  worthy 
of  the  serious  consideration  of  the  legislature, 
whether  It  would  not  be  wise  to  alter  the  gen- 
eral rule  that  the  lew  fori  prevails  where  both 
parties  resided  in  another  state  whose  statute 
had  barred  the  remedy. 

in  Lincoln  v.  Battelle,  6  Wend.  475,  It  is 
held  that  a  law  of  a  foreign  country,  requiring 
creditors  to  present  their  demands  by  a  cer- 
tain day  or  be  precluded  thereafter  from  as- 
sertini?  the  same,  even  though  its  effect  was  to 
ertln^uisb  the  debt,  was  a  mere  statute  of  limi- 
tations, and  would  not  govern  in  an  action  in 
New  York. 

And  in  Gans  v.  Frank,  36  Barb.  820,  It  is 
held  that  the  statute  of  limitations  of  Pennsyl- 
vania, in  which  state  the  goods  were  sold  for 
which  «nit  was  brought,  was  not  available  as 
a  bar,  as  the  Pennsylvania  statute  only  pro- 
hibits the  bringing  of  an  action  after  the  time 
limited  In  such  state,  the  court  saying  that  if 
the  provisions  of  the  law  rendered  the  contract 
void  or  terminated  It  in  any  way  a  different 
rule  might  be  applicable. 

Haws  V.  Cragie,  40  N.  C.  (4  Jones,  L.)  394, 
holds  that  the  presumption  of  payment,  arising 
from  the  lapse  of  time,  of  a  bond  executed  in 
another  state,  Is  that  allowed  by  the  lew  fori, 
an  It  affects  the  remedy  instead  of  the  rights 
and  merits  of  the  action.  The  court  stated 
in  this  case  that  there  was  a  marked  difference 
between  the  effect  of  a  statute  which  merely 
bars  a  remedy  and  one  which  gives  a  right,  and 
that  It  may  be  the  duty  of  every  state,  on  the 
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principle  of  comity,  to  protect  a  right  or  title, 
no  matter  how  acquired,  under  the  laws  of  an- 
other state. 

In  Taberrer  v.  Brentnall.  18  N.  J.  L.  262,  an 
action  on  a  note  executed  in  Elngland,  which 
country  the  defendant  left  before  an  action 
thereon  was  barred  by  Its  laws,  it  is  stated  that 
the  statute  of  limitations  of  England  affects 
the  remedy  and  does  not  interfere  with  the  ob- 
ligation of  the  contract,  and  that  the  lea  fori 
will  therefore  govern  the  case. 

An  action  in  England  for  services  as  attor^ 
ney  and  solicitor  in  India,  where  both  parties 
resided  at  the  time,  may  be  maintained,  al- 
though the  statute  of  limitations  has  run  in 
India  where  defendant  continues  to  reside,  the 
plaintiff  having  left  that  country  before  the 
bar  was  complete.  Williams  v.  Jones,  18  East, 
439.  The  court,  however,  stated  that  if  there 
had  been  an  extinguishment  of  the  right  it- 
self, instead  of  a  mere  extinction  of  the  remedy, 
the  decision  might  have  been  different. 

A  judgment  for  defendant  Ui  the  Isle  of  Man, 
in  an  action  for  services  as  attorney  rendered 
in  a  suit  In  that  island,  on  the  ground  that 
under  the  statute  of  limitations  for  three  years 
of  such  island  the  cause  of  action  was 
barred,  does  not  bar  a  subsequen/t  action  in 
England  to  recover  for  the  same  services 
brought  within  the  period  limited  by  the  laws 
of  that  country  for  maintaining  such  an  action. 
In  this  case  the  court  states  that  the  law  of 
the  Isle  of  Man  extinguished  the  right  as  well 
as  the  remedy,  and  had  such  been  the  issue  de 
termined  by  the  Manx  court  the  defense  of  the ' 
statute  of  limitations  would  have  been  a  good 
one.  Harris  v.  Quine,  L.  B.  4  Q.  B.  658,  88  L 
J.  Q.  B.  N.  B.  881. 

Sawyer  v.  Macaulay,  18  8.  C.  548,  holds  that 
the  bar  of  the  statute  of  the  state  in  which  the 
notes  in  suit  were  executed  was  not  available 
In  an  action  in  South  Carolina,  the  court  say 
inff  that  if  the  statute  paid  or  destroyed  th4 
debt,  then,  when  once  barred  in  any  state,  it 
would  be  gone  forever  and  In  all  places,  but 
that  it  does  not  destroy  the  debt  but  only  sus- 
pends the  remedy. 

Hays  V.  Cage,  2  Tex.  501,  holds  that,  in  tho 
absence  of  a  statutory  provision  in  regard 
thereto,  the  statute  of  limitations  of  the  forum 
will  govern,  unless  in  those  cases  where  the  laws 
of  limitation  of  the  foreign  country  not  only 
extinguish  the  right  of  action  but  the  claim  of 
title  itself  ipso  facto,  and  declare  it  a  nullity 
after  the  lapse  of  the  prescribed  period. 

In  Carson  v.  Hunter,  46  Mo.  467,  2  Am.  Rep. 
520.  an  action  on  a  note  executed  in  Arkansasr 
it  was  held  that  the  lew  fori  would  govern  as 
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not  leave  the  statute  open  to  a  different  con- 
struction. It  would  be  an  anomaly  for  this 
court  to  put  one  inter{>retation  on  the  stat* 
'  ute  in  a  case  arising  in  New  York,  and  a 
different  interpretation  in  a  case  arising  in 
Florida.  Our  conclusion,  therefore,  is  that 
this  action  was  not  brought  to  enforce  a  lia- 
bility in  the  nature  of  a  penalty." 

The  rule  recognizing  the  statute  of  limi- 
tations of  the  state  passing  the  act  under 
which  the  liability  sought  to  be  enforced 
arises,  in  cases  of  statutory  liability,  where 
there  is  a  period  of  limitation  prescribed, 
has  been  frequently  followed  by  the  Federal 
and  state  courts.  Flash  v.  Conn,  109  U.  S. 
371,  381,  27  L.  ed.  966,  970,  3  Sup.  Ct.  Rep. 
263;  The  Harriahurg,  119  U.  S.  199,  214, 
8uh  fiom.  The  Harriahurg  v.  Rickarda,  30  L. 
ed.  358,  362,  7  Sup.  Ct.  Rep.  140;  Fourth 
Nat.  Bank  v.  Francklyn,  120  U.  S.  756,  30 


L.  ed.  820,  7  Sup.  Ct.  Rep.  757;  Boyd  t. 
Clark,  8  Fed.  Rep.  49;  Andrews  v.  Bacon, 
38  Fed.  Rep.  777 ;  Munoa  v.  Southern  P.  Co. 
2  U.  S.  App.  222,  61  Fed.  Rep.  188,  2  C.  C. 
A.  163;  Theroux  v.  Northern  P.  R.  Co.  27 
U.  S.  App.  508,  64  Fed.  Rep.  84,  12  C.  C.  A. 
52;  Eastwood  v.  Kennedy,  44  Md.  663;  PitU- 
burg,  C,  d  8t.  L.  R,  Co,  v.  Hine,  25  Ohio  St. 
629;  O'Shielda  v.  Georgia  P.  R,  Co,  83  Ga, 
621,  6  L.  R.  A.  152,  10  8.  E.  268.  The  rea- 
son  u^n  which  this  line  of  decisions  is 
based  is  that  in  the  enforcement  of  a  liabil- 
ity not  existing  at  common  law,  and  arising 
by  virtue  of  a  statute,  the  right,  as  well  as 
the  mere  remedy,  is  involved,  and  that  to  the 
statute  in  quesUon  alone,  as  construed  b? 
the  courts  of  the  state  of  its  passage,  can  re- 
sort be  had,  either  in  the  matter  of  the  as- 
certainment of  rights  arising  tJiereunder.  or 
remedies  provided  thereby.     The  statute  it- 


to  limitations  unless  the  statute  of  the  state 
where  the  note  was  made  expressly  discharged 
the  debt  Instead  of  grolng  to  the  remedy  merely, 
and  that  the  fact  that  the  term  fixed  by  the 
Arkansas  statute  had  expired  before  the  defend- 
ant left  that  state  would  not  prevent  the  ap- 
plication of  a  longer  statute  of  Missouri  where 
the  Arkansas  statute  affected  the  remedy  only. 

Sterling  v.  Hunt,  10  Bio.  App.  696,  hoi  is 
that  the  Louisiana  prescription  does  not  ex 
tinguish  the  debt,  and  that  suit  on  a  note  exe- 
cuted in  Louisiana  may  be  brought  against  the 
maker  in  Missouri  at  any  time  within  the  limi- 
tation fixed  by  the  statute  of  the  latter  state. 

In  McMerty  v.  Morrison,  62  Mo.  140.  it  Is 
held  that  the  Louisiana  statute  prescribing  an 
action  on  a  note  in  five  years  was  not  available 
in  Missouri,  in  which  state  the  period  of  limi- 
tation was  ten  years,  the  court  holding  that  the 
Louisiana  statutes,  providing  that  obligations 
are  extinguished  by  prescription,  that  prescrip- 
tion Is  a  manner  of  acquiring  property  or  dis- 
charging debts  byteffect  of  time,  and  that  the 
prescription  which  operates  a  release  from 
debts  discharges  the  debtor  by  the  mere  silence 
of  the  creditors  during  the  time  fixed  by  law 
from  all  actions  which  may  be  brought  against 
him,  do  not,  as  interpreted  by  the  Louisiana 
courts,  operate  as  a  complete  extinguishment 
of  the  debt,  but  are  to  be  regarded  as  mere 
statutes  of  limitation. 

And  Lyman  v.  Campbell,  34  Mo.  App.  213, 
holds  that  an  answer  setting  up  the  Kentucky 
statute  of  limitations  as  a  bar  to  a  suit  in 
Missouri  on  a  note  executed  In  Kentucky  where 
the  maker  resided,  was  insuflicient  to  make  the 
bar  of  the  statute  available,  where  it  alleged 
that  by  the  laws  of  Kentucky  the  maker  was 
fully  discharged  from  liability  by  the  running 
of  the  period  of  five  years  under  the  statute  of 
limitations  of  that  state,  the  court  holding  that 
an  allegation  that  the  Kentucky  statute  oper- 
ated to  extinguish  the  debt  itself,  and  uot 
merely  to  bar  the  remedy,  was  necessary. 

The  statute  of  limitations  of  Wisconsin,  by 
which,  as  Interpreted  by  its  courts,  the  debt  is 
extinguished,  is  a  bar  to  an  action  in  another 
state  on  a  note  executed  in  Wisconsin,  and  the 
collection  of  a  judgment  rendered  in  such  other 
state  will  be  enjoined  in  Wisconsin  on  the 
ground  that  the  debt  or  claim  had  been  cut  ofT 
and  destroyed  before  the  judgment  was  ren- 
dered, and  that  the  courts  of  the  other  state 
must  hare  so  held  if  the  question  had  been 
there  presented.     Brown  v.  Parker,  28  Wis.  21, 

The  French  statute  providing  that  all  ac- 
tions on  notes  prescribe  themselves  by  five 
years  from  the  day  of  protest  if  there  has  been 
48  L.  R.  A. 


no  judgment,  or  if  the  debt  has  not  been  ac^ 
knowledged  by  any  separate  act,  but  that  the 
pretended  debtors  shall  be  held.  If  required,  to 
a)firm  on  oath  that  they  no  longer  owe  the 
money,  extinguishes  the  remedy  only,  and  not 
the  right  or  contract,  and  the  bar  of  the  Frenefa 
statutes  to  notes  executed  In  France  between 
subjects  thereof  Is  not  available  In  an  action 
In  England.  Huber  v.  Stelner.  2  Scott,  301.  2 
Ulng.  N.  C.  202,  1  Hodges,  206. 

The  act  of  the  Provincial  Parliament  of  Low- 
er Canada,  passed  in  1793,  providing  that  all 
notes  on  which  no  suit  is  brought  within  flv« 
years  after  their  maturity  shall  be  taken  and 
considered  to  be  "paid  or  discharged  if  tb*" 
debtor  will  make  oath  if  required  that  sncb 
note  is  paid  or  discharged,  is  a  mere  statute  of 
limitations  affecting  the  remedy,  and  is  'not 
available  in  a  suit  in  Vermont.  Cartier  v. 
Page.  8  Vt.  146. 

In  Seagrove  P>ldg.  &  L.  Asao.  v.  StodLtoa. 
148  Pa.  146,  23  Atl.  1063,  an  action  on  a 
bond  secured  by  a  mortgage  of  real  estate  ia 
New  Jersey,  It  is  held  that  the  New  Jersey  ac: 
of  March  23,  1881,  proTiding  that  in  all  cas^^s 
where  a  bond  and  mortgage  are  given  for  tb^^ 
same  debt,  all  proceedings  to  collect  the  d€*t 
shall  be  first  to  foreclose  the  mortgage,  and  ia 
case  of  deficiency  all  suits  on  the  bond  shall  b> 
commenced  within  six  months  from  the  sale  <vf 
the  mortgaged  premises,  was  an  Incident  of  th? 
contract  affecting,  not  merely  the  retnedy,  bot 
the  rights  of  the  parties  to  the  contract,  and 
that  no  action  could  be  maintained  on  the  bond 
in  Pennsylvania  after  the  lapse  of  more  thaa 
six  months  from  the  foreclosure  sale. 

Mndson  v.  Bishop,  82  Fed.  Rep.  519,  holda 
Shiras.  J.,  delivering  the  opinion,  that  a  prt)- 
vlslon  In  Wis.  Rev.  Stat.  chap.  170,  |  306«, 
giving  a  right  of  action  on  a  guardian's  bond, 
that  no  action  shall  be  maintained  against  the 
surety  imless  suit  is  commenced  within  foor 
years  from  the  guardian's  discharge,  prevents 
an  action  against  the  surety  in  another  sute 
after  the  lapse  of  such  time,  as  such  condition 
is  not  a  mere  matter  of  form,  but  a  substantia! 
right  forming  part  of  the  surety's  contract. 
This  decision  was  sustained  on  rehearing  be- 
fore Brewer,  J.,  in  35  Fed.  Rep.  820,  on  aub- 
stantially  the  same  grounds. 

b.     Judgments, 

1.     In  generoL 

The  general  rule  in  an  action  on  a  Jadgm^^nt 
of  another  state  is  that  the  law  of  tlie  forcm. 
rather  than  that  of  the  place  where  the  jud«E* 
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self  prescribes  just  what  right  it  gives,  and 
it  can  likewise  provide  the  remedy  for  its 
enforcement,  and  the  time  within  which  it 
shall  be  operative.  The  Harrisburg,  119  U. 
S.  109,  214,  9ub  nom.  The  Harriaburg  v. 
Kickards,  30  L.  ed.  358,  362,  7  Sup.  Ct.  Rep. 
140,  was  an  admiralty  proceeding  in  the 
United  States  district  court  for  the  state  of 
Pennsylvania,  in  which  the  liability  sought 
to  be  enforced  was  one  arising  under  the 
statutes  of  the  state  of  Massachusetts,  oc- 
casioned by  the  wrongful  death  of  the  libel- 
lant;  and  the  Supreme  Court,  speaking 
through  Mr.  Chief  Justice  Waite,  said: 
"The  statutes  create  a  new  legal  liability, 
with  the  right  to  a^suit  for  its  enforcement, 
provided  the  suit  is  brought  within  twelve 
months,  and  not  otherwise.  The  time  with- 
in which  the  suit  must  be  brought  operates 
as  a  limitation  of  the  liability  itself  as  cre- 


ated, and  not  of  the  remedy  alone.  It  is  a 
condition  attached  to  the  right  to  sue  at  all. 
No  one  will  pretend  that  the  suit  in  Pennsyl- 
vania or  the  indictment  in  Massachusetts 
could  be  maintained  if  brought  or  foimd  after 
the  expiration  of  the  year;  and  it  would 
seem  to  be  clear  that,  if  the  admiralty 
adopts  the  statute  as  a  rule  of  right  to  be 
administered  within  its  own  jurisdiction,  it 
must  take  the  right  subject  to  the  limita- 
tions which  have  been  made  part  of  its  exis- 
tence. It  matters  not  that  no  rights  of  in- 
nocent parties  have  attached  during  the  de- 
lay. Time  has  been  made  of  the  essence  of 
the  right,  and  the  right  is  lost  if  the  time  is 
disregarded.  The  liability  and  the  remedy 
are  created  by  the  same  statutes,  and  the 
limitations  of  the  remedy  are,  therefore,  to 
be  treated  as  limitations  of  the  right." 
The  Harrisburg  was  a  case  seeking  to  en- 


ment  was  rendered,  will  govern.  Fanton  t. 
Middlebrook.  50  Conn.  44;  Rice  v.  Moore,  48 
Kan.  590.  16  L.  R.  A.  198,  80  Pac.  10;  McAr- 
thur  T.  Goddln,  12  Bush,  274 ;  Taylor  ▼.  Joor, 
7  La  Ann.  272 ;  Lucas's  Succession,  11  La  Ann. 
206 :  T^alworth  v.  Routh,  14  La  Ann.  201 :  Mil- 
ler v.  Brenham,  68  N.  Y.  83,  Affirming  7  Han« 
330 ;  Jones  v.  Hook,  2  Band.  (Va.)  303,  14  Am. 
Dec.  783;  WaddXll  t.  Cabell,  21  D.  C.  697; 
Egberts  v.  Dibble,  8  McLean,  86,  Fed.  Cas.  No. 
4„107. 

Tn  Sammerslde  Bank  v.  Ramsey,  55  N.  J.  L. 
383,  26  Atl.  837,  it  is  held  that  the  lew  foH 
will  govern  In  an  action  on  a  Judgment  ren- 
dered tn  Canada. 

The  limitation  of  an  action  on  a  Justice's 
jQdgm«nt  rendered  in  another  state  Is  deter- 
mined by  the  statute  of  limitations  of  the  state 
in  which  the  action  is  brought.  Mowry  v.  Chees- 
man,  6  Gray,  515. 

Miller  V.  Smith,  16  Wend.  425,  which  is  an 
action  on  a  domiestlc  Judgment  rendered  about 
thirty  years  before,  states  that  It  has  been  sol- 
emnly adjudged  tn  several  states  and  repeated- 
ly decided  in  N«w  York,  that  foreign  statutes  of 
limitation  are  in  no  case  available  in  the  state 
whex«  suit  is  brought,  the  statutes  of  such 
state  being  applicable  to  all  actions  prosecuted 
in  its  courta 

LoTeland  v.  Davidson,  S  Clark  (Pa.)  377, 
holds  in  an  action  on  a  Judgment  before  a  Jus- 
tice of  the  peace  of  the  state  of  New  York  that 
the  bar  of  the  latter  state  Is  not  available, 
as  the  lesf  fori  must  govern. 

The  statute  of  limitations  of  the  forum  Is 
available  to  a  resident  of  the  state,  although 
the  plaintiffs  are  nonresidents,  and  the  Judg- 
ment soed  on  was  rendered  in  another  state. 
Bruce  v.  Luck,  4  6.  Greene,  143. 

In  Randolph  v.  King,  2  Bond,  104,  Fed.  Cas. 
No.  11,560.  an  action  In  Ohio  on  a  New  York 
Judgment,  it  was  not  controverted  but  that  the 
statute  of  limitations  of  the  forum  applied,  and 
It  was  held  that  the  Ohio  statute  of  limitations 
as  to  specialties  would  apply  If  such  a  Judg- 
ment was  held  to  be  a  specialty  by  the  statutes 
and  decisions  of  the  highest  courts  of  that 
state. 

An  action  on  a  Judgment  of  another  state  Is 
within  the  Illinois  limitation  net  of  July  1, 1872, 
I  15.  fixing  the  period  of  limitation  of  all  civil 
actions  not  otherwise  provided  for,  barred  by 
the  lapse  of  five  years,  even  though  a  longer 
period  Is  fixed  by  the  laws  of  the  other  state. 
Ambler  v.  Whipple,  139  111.  311.  28  N.  E.  841. 
An  action  cannot  be  maintained  In  Kansas 
on  a  Missouri  Judgment  more  than  five  years 
after  Ita  rendition  If  the  defendant  was  present 
48  L.  K.  A. 


In  Kansas  during  all  that  time.     Bauserman  v. 
Charlott,  40  Kan.  480.  26  Pac.  1051. 

The  law  of  another  state,  limiting  the  time 
within  which  payment  of  a  Judgment  may  be 
compelled,  cannot  be  set  up  In  Kentucky  by  a 
resident  of  such  other  state  who  remoyed  there- 
from Kentucky  before  the  Judgment  was  ob* 
tained.  Cobb  ▼.  Thompson,  1  A.  K.  Marsh, 
507. 

Evans  V.  Cleary,  125  Pa.  204,  17  Atl.  440,  an 
action  on  a  Judgment  of  a  Justice  of  the  peace 
of  the  state  of  Illinois,  holds  that  no  statute  of 
Illinois  has  been  brought  to  Its  attention  put- 
ting such  a  Judgment  on  the  same  footing  with  ' 
ordinary  simple  contract  debts  as  to  the  stat- 
ute of  limitations,  and  In  the  absence  of  proof 
on  the  subject  the  law  of  Illinois  will  be  pre- 
sumed to  be  the  same  as  that  of  Pennsylvania. 
There  Is  nothing  In  the  case  to  Indicate  wheth- 
er the  point  was  raised  that  the  Illinois  stat- 
ute of  limitations  must  govern,  but  it  seems  to 
have  been  assumed  that  the  statute  of  that 
state  would  govern  for  the  purpose  of  determin- 
ing whether  such  Judgment  would  be  treated 
for  the  purpose  of  limitation  as  a  simple  con- 
tract debt. 

An  Ohio  Judgment  cannot  be  revived  In 
Iowa,  If  barred  by  the  statutes  of  that  state, 
although  it  is  not  barred  by  the  laws  of  Ohio. 
Meek  v.  Meek.  45  Iowa,  294. 

Rt.  Louis  Type  Foundry  Co.  v.  Jackson,  128 
Mo.  110,  30  8.  W.  521,  holds  that  an  action 
cannot  be  maintained  In  Missouri  on  a  Judg- 
ment obtained  In  Kansas  more  than  five  years 
after  Its  rendition,  where  It  had  not  been  kept 
alive  by  the  issuance  of  execution,  under  2 
Kan.  Gen.  Stat.  1889,  chap.  80,  9  445,  providing 
that  If  execution  Is  not  sued  out  within  five 
years  from  the  date  of  any  Judgment,  it  shall 
become  dormant  and  cease  to  operate  as  a  Hen 
on  the  Judgment  debtor's  estate,  as  such  stat- 
ute is  held  to  extinguish  the  right  Instead  of 
merely  alfectlng  the  remedy. 

A  state  has  full  power  to  fix  the  time  within 
which  a  suit  on  a  foreign  Judgment  must  be 
brought  within  the  state.  Bacon  v.  Howard, 
20  How.  22.  15  L.  ed.  811. 

A  state  may  pass  a  law  declaring  that  all 
Judgments  rendered  In  any  other  state  prior  to 
Its  passage  shall  be  barred  unless  suit  is  brought 
thereon  within  two  years,  and  In  such  case  an 
action  In  that  state  on  such  a  Judgment  more 
than  two  years  after  the  act  Is  passed  will  be 
barred,  although  the  suit  is  commenced  on  the 
very  day  that  the  Judgment  debtor  becomes  a 
citizen  of  such  state,  as  the  constitutional  pro- 
vision that  full  faith  and  credit  shall  be  given 
In   each   state   to   the  Judicial    proceedings   of 
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force  a  liability  arising  under  the  statute 
for  wrongful  death,  and  most  of  the  cases 
last  above  cited  are  of  the  same  character, 
though  not  all  of  them;  notably  Flash  y. 
Conn,  Fourth  Nat.  Bwnk  v.  Franoklyn,  and 
•  A  ndreics  v.  Bacony — the  latter  case  being  al- 
most a  counterpejrt  of  the  present  one.  But 
we  perceive  no  good  reason  why  the  same 
general  doctrine  applicable  to  cases  of  lia- 
bility arising  under  a  statute  should  not  ap-* 
ply  to  cases  like  the  one  now  under  consider- 
ation, where  it  is  sought  to  impose  upon 
stockholders  in  a  corporation  a  personal  lia- 
bility. Such  a  liability  is  unknown  to  the 
common  law,  and  exists  only  by  virtue  of  the 
statute,  and  the  limitation  of  the  right  im- 
posed by  the  statute  controls  in  the  matter 
of  its  enforcement.  In  Pollard  v.  Bailey,  20 
#  Wall.  526,  627,  22  L.  cd.  378,  Mr.  Chief  Jus- 
tice Waite,  in  discussing  the  doctrine  of  the 


individual  liability  of  the  etockholders  in  a 
corporation  for  the  payment  of  its  debte, 
thus  states  it:  "The  individual  liability  of 
stockholders  in  a  corporation  for  the  pay- 
ment of  its  debts  is  always  a  creature  of 
statute.  At  common  law  it  does  not  exist. 
The  statute  which  creates  it  may  also  de- 
clare the  purposes  of  its  creation,  and  pro- 
vide for  the  manner  of  its  enforcement 
.  .  .  The  liability  and  the  remedy  were 
created  by  the  same  statute.  This  being  so, 
the  remedy  provided  is  exclusive  of  all  oth- 
ers. A  general  liability  created  by  statute. 
without  a  remedy,  may  be  enforced  by  an  ap- 
propriate common-law  action.  But,  where 
the  provision  for  the  liability  is  coupled  with 
a  provision  for  a  special  remedy,  that  rem- 
edy, and  that  alone,  must  be  employed." 

And  in  the  more  recent  case  of  Fourth 
Nat.  Bank  v.  Francklyn,  120  U.  S.  756,  30  L 


every  other  state  and  the  legislation  of  Con- 
gress thereof  do  not  prevent  a  state  from  pass- 
ing acts  of  limitations  to  bar  suits  on  judg- 
ments rendered  In  another  state.  Bank  of  Ala- 
bama ▼.  DaJton,  0  How.  522,  18  L.  ed.  242. 

M'Elmoyle  v.  Cohen,  18  Pet.  312,  10  L.  ed. 
177,  holds  that  the  statute  of  limitations,  In  an 
action  on  a  judgment  rendered  In  another  state, 
affects  the  remedy  only,  and  that  the  law  of 
the  forum  wdll  accordingly  govern,  as  the  con^ 
stitutlonal  provision  that  full  faith  and  credit 
shall  be  given  in  each  state  to  the  judicial  pro- 
ceedings of  every  other  state  was  Intended  only 
to  give  them  conclusiveness  on  the  merits,  and 
not  fix  a  time  within  which  suit  must  be 
brought  thereon. 

Robinson  v.  Peyton,  4  Tex.  276,  holds  that 
the  statute  of  limitations  of  the  forum  will 
govern  In  an  action  on  a  judgment,  and  that  a 
statute  requlrlDg  an  action  on  a  foreign  judg- 
ment to  be  brought  within  a  shorter  period 
than  an  action  on  a  domestic  judgment  Is  not 
repugnant  to  the  provisions  of  the  Federal  Con- 
atitutlon  or  the  act  of  Congress  that  full  faith 
and  credit  shall  be  given  in  each  state  to  the 
judicial  proceedings  of  every  other  state. 

Rates  V.  Kyle,  Meigs,  34,  holds  that  the  law 
of  th«  forum  governs  In  an  action  on  a  foreign 
judgment,  the  court  stating  that  such  holding 
does  not  violate  the  provision  of  the  Federal 
Constitution,  art.  4.  that  full  faith  and  credit 
shall  be  given  to  the  judicial  prooeedings  of 
every  other  state,  and  the  act  of  Congress  pro- 
Tldlng  that  judicial  proceedings  shall  have  such 
faith  and  credit  given  them  In  every  court  with- 
in the  United  States  as  they  have  In  the  courts 
of  the  state  from  which  such  records  shall  be 
taken. 

Christmas  v.  Russell,  6  Wall.  290,  18  L.  ed. 
475,  holds  that  the  Mississippi  statute  providing 
that  no  action  shall  be  maintained  on  any  judg- 
ment or  decree  of  any  court  without  the  state 
against  any  person  who,  at  the  commencement 
of  the  action  In  which  the  judgment  Is  ren- 
dered was  or  shall  be  a  resident  of  Mississippi 
in  any  case  whtsre  the  cause  of  such  action 
would  have  been  barred  by  limitation  therein 
if  such  suit  had  been  brought  there.  Is  void 
as  an  unlawful  attempt  to  give  operation  to 
the  Mississippi  statute  of  limitations  in  all 
other  states  by  denying  the  efficacy  of  any 
judgment  recovered  in  another  state  against 
a  citizen  of  Mississippi  on  a  cause  of  action 
barred  by  Its  statutes,  and  as  violating  the 
provision  of  the  Federal  Constitution  that  full 
faith  and  credit  shall  be  given  to  the  judicial 
proceedings  of  every  other  state. 

Waterman  ▼.  A.  &  W.  Sprague  Mfg.  Co.  65 
48  L.  R.  A. 


Conn.  554,  12  Atl.  240,  which  was  an  action  to 
foreclose  a  judgment  lien  against  a  foreign  cor- 
poration which  had  never  resided  within  th« 
state,  holds  that  the  bar  of  the  statute  of  lim! 
tations  in  the  state  where  It  was  incorporated, 
and  where  the  cause  of  action  arose,  and  the 
parties  resided,  ooold  not  be  set  up  in  the  ac- 
tion In  Connecticut. 

2.  Where  right  of  action  ewtinguiahed  oi  weO 
aa  the  remedy  affected. 

The  law  of  the  forum  goTems  as  to  pre- 
scription in  an  action  to  enforce  in  Loulsiani 
a  judgment  of  Mississippi.  Dncker's  Snccet- 
sion,  10  La.  Ann.  758,  Voorhles  and  Bnchanan. 
J  J.,  dissented  on  the  ground  that  under  the 
Mississippi  statute  no  action  of  debt  shall  b« 
instituted  on  a  judgment  after  the  expiratioa 
of  seven  years  from  Its  date,  and  that  ac- 
cordingly when  an  action  on  a  Mississippi  judg- 
ment is  barred  In  that  state  It  should  not  be 
enforced  in  Louisiana. 

Baker  v.  Stonebraker,  86  Mo.  838,  holds  that 
an  action  on  a  Maryland  judgment  cannot  be 
maintained  In  Missouri  after  the  lapse  of 
twelve  years  from  its  rendition,  although  the 
judgment  defendant  removed  from  the  state 
soon  after  judgment  was  recovered  under  the 
Maryland  statute  of  limitations,  providing  that 
no  judgment  of  above  twelve  years*  standing 
shall  be  "good  and  pleadable  or  admitted  is 
evidence'*  except  In  favor  of  persons  under 
specified  disabilities  or  "beyond  the  sea'*  nn- 
der  certain  disabilities  which  did  not  exist  in 
this  case,  the  court  holding  that  such  statute 
operated  upon  the  judgment  and  declared  the 
debt  conclusively  barred,  paid,  and  extinguished 
after  the  lapse  of  twelve  years,  and  there  be- 
ing no  provision  that  the  absence  of  the  defend- 
ant would  prevent  the  running  of  the  statute. 

A  statute  providing  that  every  judgment  of 
any  court  shall  be  "presumed  to  be  paid  and 
satisfied'*  at  the  expiration  of  a  specified  time, 
whether  considered  as  a  statute  of  llmltatioaa 
or  not,  relates  to  the  remedy,  and  will  not  gov- 
ern In  an  action  brought  in  another  state. 
Hendricks  v.  Comstock,  12  Ind.  238,  74  Am. 
Dec.  205. 

c.     Decedents*  eeiates. 

McDonald  t.  Underbill,  10  Bush.  584,  holdi 
that  the  laws  of  the  forum  will  govern  as  to 
limitations  in  determining  the  right  to  recover 
the  amount  of  a  note  from  the  estate  of  a  de- 
cedent. 

FItzsimmons  v.  Johnson,  90  Tenn.  486,  17  S. 
W.  100,  an  action  by  legatees  against  exeeo- 
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ed.  820,  7  Sup.  Ct  Rep.  757,  Mr.  Jostice 
Gray,  in  referring  to  the  prineiples  as  abova 
settled,  said: 

"Pursuant  to  these  principles,  this  court 
has  repeatedly  held,  not  only  that  suits  eith- 
er at  law  or  in  equity,  in  the  circuit  court, 
by  creditors  of  a  corporation^  to  enforce  the 
liability  of  stockholders  under  a  state  stat- 
ute, are  governed  by  the  statute  of  limita- 
tions of  8ie  state  {Terry  v.  Tubman,  92  U. 
S.  156,  23  L.  ed.  537;  Carrol  v.  Oreen,  92  13. 
S.  500,  23  L,  ed.  738;  Terry  v.  Anderson,  95 
I.  S.  628,  24  L.  ed.  365),  but  also  that  the 
question  whether  the  remedy  in  the  Federal 
courts  should  be  by  action  at  law  or  by  suit 
in  equity  depends  upon  the  nature  of  the 
remedy  given  by  the  statutes  of  the  state 
{MilU  y.  Scott,  99  U.  8.  25,  25  L.  ed.  294; 
Terry  v.  Little,  101  U.  8.  216,  25  L.  ed.  864; 
Patterson  v.  Lynde,  106  U.  S.  519,  27  L.  ed. 


2G5,  1  Sup.  Ct.  Rep.  432;  Flash  v.  Conn,  109 
U.  S.  371,  27  L.  ed.  966,  3  Sup.  Ct  Rep. 
263).  See  also  Blair  v.  Chray,  104  U.  S.  769, 
26  L.  ed.  922;  Chase  v.  Curtis,  113  U.  S.  452, 
460,  28  L.  ed.  138,  5  Sup.  Ct.  Rep.  554." 

Counsel  for  appellee  insists  tnat  the  Geor- 
gia act  of  limitation,  above  quoted,  does  not 
apply,  and  should  not  control,  in  this  case, 
because  it  is  not  a  part  of  the  act  of  incor- 
poration of  the  Brunswick  Bank  of  Georgia, 
under  which  the  liability  sought  to  be  en- 
forced arises,  and  that,  inasmuch  as  this  act 
contains  no  specific  clause  of  limitation,  the 
general  acts  of  limitation  of  the  state  of 
Maryland,  and  not  those  of  Georgia,  apply. 
We  cannot  accede  to  this  proposition  in  this 
case.  While  there  is  force  in  the  conten- 
tion, and  in  some  cases  it  would  be  doubtless 
correct,  it  is  not,  in  our  opinion,  true  here. 
The  statute  of  limitations  of  the  state  of 


tors  in  Tennessee  of  a  will  executed  by  a  cltlsen 
of  Ohio,  to  recover  their  legacies,  holds  that 
the  lew  fori  governs  as  to  the  time  within 
which  the  action  must  be  brought,  including 
the  effect  of  the  statute  on  a  married  woman, 
and  the  right  to  recover  from  the  executors  of 
a  deceased  executor. 

In  Woodbrldge  v.  Austin,  2  Tylef  (Vt.)  864, 
4  Am.  Dec.  740,  an  action  In  which  defendant 
pleaded  as  a  set-off  to  a  note  executed  In  Can- 
ada and  Indorsed  to  him,  but  which  the  plain- 
tiffs claimed  was  barred  by  failure  to  make 
profert  of  the  claim  on  settlement  of  the  mak- 
er's estate,  the  court  stated  Its  opinion  that 
when  a  demand  Is  barred  by  the  existing  laws 
of  a  foreign  country  where  the  contract  was 
made.  It  cannot  be  revived  by  transferring  It  to 
an  inhabitant  of  Vermont 

That  a  cause  of  action  against  the  estate  of 
a  deceased  citizen  of  one  state  Is  barred  In 
that  state  does  not  give  a  right  to  Interpose 
such  bar  in  an  action  In  another  state  against 
property  therein,  bo  as  to  authorise  the  courts 
of  the  former  state  to  enjoin  the  action. 
Thorndike  v.  Thorndike,  142  111.  4S0.  21  L.  R. 
A.  71,  S2  N.  E.  510. 

Rut  Uosklns  v.  Bheddon,  70  Oa.  528,  holds 
that  the  statute  of  limitations  of  Tennessee, 
fixing  the  time  within  which  suit  must  be 
brought  against  personal  representatives  of  a 
decedent,  extinguished  the  right,  and  would 
goTem  In  an  action  In  Georgia  to  collect  a  note 
^iven  In  Tennessee  out  of  the  assets  of  the  de- 
ceased administrator  of  the  maker,  who  was 
appointed  and  resided  in  Tennessee. 

d.  Adverse  poBsesaion^ 

I'ersonml  property. 

Brown  v.  Brown,  5  Ala.  508,  18  Ala.  208.  48 
Am.  Dec.  52,  holds,  following  Goodman  v.  Munks, 
8  Port.  (Ala.)  84,  that  adverse  possession  of 
personal  property  In  one  state  until  the  right 
of  recovery  was  barred  In  that  state  would 
prevent  a  recovery  in  another  state  having  a 
longer  period  of  prescription.  Into  which  the 
possessor  might  remove. 

Doyle  V.  Bouler,  7  Ala.  246,  as  digested  in 
Brlckeirs  (Ala.)  Digest,  vol.  2,  Limitation  of 
Actions,  1  5.  holds  that  If  personal  property  Is 
held  adversely  In  one  state  for  the  period  pre- 
scribed by  the  laws  of  that  state,  beyond  which 
an  action  for  Its  recovery  cannot  be  maintained, 
and  the  possessor  removes  with  such  property 
to  another  state,  effect  will  be  given  to  his 
possession  under  the  statute  of  the  former 
state. 

One  «tho  remains  In  possession  of  a  slave 
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mortgaged  to  him  until  the  statute  of  limita- 
tions bars  a  recovery  in  the  state  of  his  resi- 
dence may  set  up  such  bar  in  an  action  to  re- 
cover from  him  In  another  state  to  which  he 
afterwa'rds  removea  Freeman  v.  Baldwin,  18 
Ala.  246. 

The  purchaser  in  good  faith  of  a  slave  taken 
by  fraud,  force,  or  felony  from  another  state, 
who  retains  possession  of  him  In  his  own  state 
until  the  statute  of  limitations  has  run  against 
the  right  to  take  him  away,  acquires  a  title 
which  may  be  relied  on  by  the  purchaser  in  a 
state  having  a  longer  period  of  limitation,  to 
which  the  original  owner  removes  him  after 
covertly  obtaining  possession  of  him.  Howell 
V.  Hair,  15  Ala.  104. 

The  Honth  Carolina  statute  of  limitations 
and  prescription  applies  In  a  suit  In  Louisiana, 
to  recover  a  slave,  held  in  possession  in  South 
Carolina  until  a  valid  title  by  prescription  and 
possession  under  its  laws  Is  obtained,  although 
the  original  owner  never  lived  In  South  Caro- 
lina, where  he  voluntarily  allowed  the  slave 
to  go  Into  tbat  state.  Broh  v.  Jenklna  0 
Mart.   (La.)   526,  18  Am.  Dec.  820. 

The  title  to  slaves  acquired  by  adverse  pos- 
session by  the  laws  of  the  state  In  which  the 
possession  Is  held  will  not  be  disturbed  on  their 
removal  into  Louisiana,  Frlerson  v.  Irwin,  5 
La.  Ann.  530. 

The  iKMsessloo  of  a  slave  in  Virginia  until 
a  good  title  Is  acquired  under  the  statute  o< 
limitations  of  that  state  is  available  In  a  suit 
to  recover  the  slave,  brought  in  Tennessee,  to 
which  state  the  slave  was  afterwards  removed. 
Shelby  v.  Guy,  11  Wheat.  861,  6  L.  ed.  405. 

Waters  v.  Barton,  1  Coldw.  450,  holds  that 
adverse  possession  of  a  slave  for  the  statutory 
period  in  Texas,  by  the  statute  of  limitations 
of  which  ss  construed  by  the  Texas  courts  the 
title  vested  In  the  possessor,  was  a  bar  to  the 
recovery  of  the  slave  in  Tennessee,  even  though 
the  original  owner  did  not  at  any  time  reside 
in  Texas. 

Hamilton  v.  Cooper.  Walk.  (Miss.)  542,  12 
Am.  Dee.  588,  holds  that,  although  the  courts 
of  that  state  must  confine  themselves  to  the 
limitations  provided  by  its  statutes,  and  not 
regard  those  of  any  other  state,  yet,  where  the 
title  to  slaves  has  been  acquired  in  another 
state  by  possession  for  the  length  of  time  re- 
quired by  its  statute  of  limitations,  the  title 
thus  acquired  may  be  relied  on  as  a  bar  to  re- 
covery In  an  action  In  Mississippi. 

Fears  v.  Sykes,  85  Miss.  633,  holds  that,  al- 
though, as  a  general  rule,  the  statute  of  limita- 
tions of  another  state  V:annot  be  relied  on  as  a 
defense,  yet,  where  title  to  a  slave  has  been  ae- 
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Georgia  sought  to  be  applied  was  not,  in  its 
broader  rsnse,  the  general  statute  of  limi- 
tation of  the  state,  as  distinguished  from  a 
statute  contained  in  the  particular  enact- 
ment; but  it  was  the  special  statute  of  limi- 
tations of  that  state,  applicable  to  statutory 
liabilities,  or  liabilities  arising  under  acts 
of  incorporation,  or  by  operation  of  law,  in 
existence  at  the  time  and  for  years  previous 
to  the  passage  of  the  act  of  incorporation  ol 
the  Brunswick  Bank,  and  therefore  must  be 
considered  as  forming  a  part  of,  as  read  into, 
the  act  incorporating  the  bank,  as  much  so 
as  if  it  had  been  formally  incorporated  there- 


in, and  the  stockholders  and  all  persiins  deal- 
ing with  this  bank  are  presumed  to  kuow  oi 
its  existence,  and  are  bound  by  its  terms. 

For  these  reasons  the  decree  of  the  Ctr- 
ouit  Court  dismissing  the  hill  of  the  com- 
plainant  is  reversed,  and  the  cause  remand- 
ed, with  instructions  to  said  court  to  rein- 
state the  same,  and  proceed  therein  to  a  final 
decree. 

Brawley,  District  Judge,  dissents. 

Petition  for  certiorari  to  remove  ease  to 
Supreme  Ck>urt  of  United  States  denied. 


quired  mider  the  laws  of  another  state  by  rea- 
son of  possession  for  such  length  of  time  as 
renders  unimpeachable  in  that  state  the  title 
of  the  one  In  possession  such  title  may  be  re- 
lied on  in  an  action  in  Mississippi  to  recover 
possession  of  the  slave. 

In  Moeeby  v.  Williams,  5  How.  (Miss.)  520, 
the  rule  was  recognized,  seemingly  without 
question,  that  five  years'  adverse  possession 
of  a  slave  in  Temiessee  would  give  title  which 
could  be  relied  on  in  Mississippi  by  a  creditor 
of  the  person  in  possession  as  against  the  orig- 
inal owner,  but  it  was  held  that  in  the  case 
in  suit  title  had  not  passed  because  the  posses- 
sion had  not  been  adverse. 

The  purchaser  in  good  faith  In  one  state,  of 
slaves  removed  from  another  state,  who  retains 
possession  in  the  state  of  his  purchase  until 
the  statute  of  limitations  of  that  state  bars 
a  recovery,  may  set  up  such  bar  In  another 
state  as  against  one  having  a  Hen  by  execu- 
tion in  such  other  state  from  which  the  slaves 
were  removed  to  the  former  state,  even 
though  the  execution  creditor  has  executions 
regularly  Issued  from  term  to  term  until  the 
■laves  are  returned  Into  such  other  state. 
Newcombe  v.  Leavltt,  22  Ala.  681. 

The  purchaser  of  a  slave  from  one  who  has 
had  possession  of  him  tmtll  the  statute  of  limi- 
tations of  the  state  in  which  he  resides  is  a 
bar  may  set  up  such  bar  In  the  courts  of  a 
state  to  which  he  removes  with  the  slave^  pro- 
vided the  limitation  act  of  the  former  state 
bars  the  title  or  claim  as  well  as  the  right  of 
action,  and  the  situation  of  the  parties  is  such 
that  the  statute  has  fully  and  actively  operated 
on  the  case.     Wynn  v.  Lee,  6  Ga.  217.  ' 

In  Carglle  v.  Harrison,  9  B.  Mon.  618,  It  was 
said  that  the  court  would  not  be  understood 
as  deciding  that  if  the  possession  of  slaves 
be  held  In  another  state,  until  the  adverse  hold- 
ing grows  into  a  good  title  under  Its  laws, 
thereby  devesting  the  claimant  of  all  rights, 
a  mere  change  of  possession  to  another  state 
where  a  longer  time  Is  required  to  constitute 
a  bar.  will  revive  the  claimant's  right,  and  re- 
Invest  him  with  title.  The  question  was  not 
decided,  however,  as  the  statute  of  neither 
state  could  be  relied  on  as  a  bar. 

But  in  Crane  v.  Allen,  11  La.  Ann.  493,  the 
court,  while  assuming  that  property  in  slaves 
acquired  by  possession  under  the  Mississippi 
statute  would  be  protected  in  Louisiana,  al- 
though the  period  of  limitation  was  much  long- 
er, stated  that  the  point  was  at  least  doubtful, 
and  held  that  the  possession  in  this  case  had 
not  been  adverse  as  required  by  the  Mississippi 
statute. 

And  in  Mansell  v.  Israel,  8  Bibb,  610,  an  ac- 
tion in  Kentucky  by  a  resident  of  Maryland  to 
recover  slaves  from  one  who  obtained  posses- 
sion in  Maryland  and  removed  to  Kentucky,  no 
question  was  made  but  that  the  Kentucky  stat- 
ute of  limitations  would  govern,  the  decision 
being  that  it  was  not  available  to  the  defendant 
48  L.  R.  A. 


because  of  the  provision  therein  preventing  the 
limitation  from  running  against  a  person  with- 
out ''the  country,*'  which  Is  held  to  mean  ike 
state. 

And  Stanley  v.  Rarl,  6  Litt.  (Ky.)  281.  15 
Am.  Dec.  60,  holds  that  the  statute  of  limita- 
tions of  Kentucky,  vesting  title  to  personal 
property  by  five  years'  adverse  possession,  and 
containing  no  saving  of  the  right  to  maintain 
an  action  because  the  thing  possessed  or  per- 
son possessing  is  without  the  state,  gorems 
In  an  action  in  Kentucky  to  recover  slaves  held 
in  adverse  possession  by  a  person  without  tbe 
state.  In  this  case  the  court  states  wlthont 
qualification  that  the  statute  of  llmitatloDS  of 
the  fortun  will  govern. 

And  in  Coleson  v.  Blanton,  8  Hayw.  (Teon.) 
152,  which  Is  an  action  in  trover  for  a  alare, 
the  court  says  that  though  the  plaintiff  be 
barred  by  the  act  of  limitations  In  one  state  he 
may  recover  In  another  where  the  time  Is  long- 
er and  has  not  yet  elapsed,  and  that,  as  the 
time  in  which  an  action  is  barred  by  the  act 
of  another  state  respects  the  remedy,  and  not 
the  right,  it  cannot  be  reoorted  to  In  the  courts 
of  the  state  where  the  action  Is  brought,  as  it 
would  be  if  a  lapse  of  time  vested  in  the  pos- 
sessor the  property  in  the  thin^  sued  for. 

And  Blackburn  v.  Morton,  18  Ark.  384, 
holds,  In  an  action  to  recover  a  slave,  that  the 
statute  of  limitations  of  Arkansas  where  the 
action  is  brought  will  govern,  and  that  its  pro- 
vision, making  five  years*  peaceable  possession 
give  title  to  the  possessor,  will  apply,  althongh 
the  possession  was  without  the  state,  and  that 
the  parties,  by  subsequently  coming  within  the 
state,  and  one  of  them  applying  for  redress  to 
its  courts,  thereby  submitted  to  all  its  laws  to 
the  same  extent  as  if  they  had  continuoariy 
been  citizens  of  the  state. 

And  Richards  v.  Towles,  8  Hill,  L.  346,  holds 
that  the  possession  of  a  slave  in  Georgia  for 
the  time  prescribed  by  the  statutes  of  that 
state  for  maintaining  an  action  to  recover  pos- 
session was  not  available  In  South  Carolina  as 
against  an  execution  in  the  latter  state  to 
which  the  slave  was  subject  before  his  removal 
to,  and  possession  In,  Georgia. 

And  Gassaway  v.  Hopkins,  1  Head,  5S3, 
holds  that  the  law  of  the  forum  will  goTera 
as  to  the  time  for  bringing  an  action  to  recover 
a  slave  allotted  as  dower  to  a  widow  In  Ken- 
tucky, by  the  law  of  which  state  she  had  a  life 
estate  in  the  slave,  and  who  was  sold  and  re- 
moved by  the  purchaser  Into  Tennessee,  bot 
that  the  court  would  look  to  the  laws  of  Kfs- 
tiicky  as  construed  by  Its  courts  to  determine 
when  the  statute  of  limitations  began  to  ros. 

And  Alexander  v.  Burnet,  5  Rich.  L^  ]{ii9. 
holds  that  possession  of  a  slave  la  Alabama 
was  not  available  in  an  action  in  South  Caro- 
lina, because  the  defendant  did  not  show  that 
such  possession  would  give  title  to  the  aiaT» 
under  the  Alabama  statute,  no  evidence  as  te 
such  statute  being  given  on  the  trial.  O'Neall. 
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J..  dlBMated  on  the  ground  that  the  Alebama 
•tfttnte  of  limitations  to  which  he  had  access 
gare  title  to  the  slaye. 

And  Goodwin  t.  Morris,  0  Or.  8*22,  held 
that  the  statute  of  limitations  of  the  forum 
would  govern,  and  that  In  consequence  one 
purchasing  a  horse  fai  Oregon  from  one  who 
had  held  possession  In  that  state  for  the  period 
prescribed  by  the  Or^on  statute,  within  which 
an  action  to  recover  its  possession  must  be  com- 
menced, was  Justified  In  surrendering  posses- 
sion without  suit,  on  the  original  owner  claim- 
ing it  on  its  removal  to  Washington  territory, 
and  could  thereupon  recover  damages  in  Ore- 
f:oR  for  breach  of  warranty  of  title,  the  court 
holding  that  under  the  Oregon  statute  no  title 
could  be  acquired  by  adverse  possession  for  the 
prescribed  period. 

The  period  of  prescription  of  one  state 
which  has  partly  run  cannot  be  united  with  the 
period  in  another  state  in  which  suit  is 
brought,  unless  the  statute  of  the  former  state 
goes  directly  to  the  extinguishment  of  the  debt, 
claim,  or  right,  instead  of  merely  professing  to 
bar  the  remedy.  Perry  v.  Lewis,  6  Fla.  555. 
This  was  an  action  lA  trover  to  recover  value 
of  a  slave. 
Real  propertr* 

Possession  of  real  property  In  Jamaica, 
whose  possessory  law  converts  a  possession  for 
•even  years  under  a  deed  real  or  other  convey- 
ance into  a  positive  absolute  title  against  all 
the  world,  gives  title  which  may  be  set  up  in 
bar  in  an  action  in  England,  although  the  one 
ajs;a!nst  whom  possession  is  held  has  never 
been  In  Jamaica,  the  statute  of  limitations  of 
that  Island  containing  no  exception  in  her  favor 
on  that  ground.     Beckford  v.  Wade,  17  Ves.  Jr. 

Pitt  V.  Dacre,  L.  R.  8  Ch.  Div.  295,  holds 
that  the  statute  of  limitations  of  England, 
ivh<>-re  the  suit  was  brought,  would  not  apply 
'.(>  the  right  of  an  annuitant  to  recover  the 
annuity  charged  on  real  estate  In  Jamaica, 
uiipre  there  is  no  statute  of  limitations  appli- 
cable. 

Re  Peat,  L.  R.  7  Bq.  802.  holds  that,  in  an 
action  In  England  to  set  aalde  a  family  settle- 
uHot  of  real  property  situated  in  India  and  a 
division  of  the  rents  therefrom  on  the  ground 
of  a  mistake  as  to  the  proportionate  amounts 
th«  parties  were  entitled  to,  the  statute  of 
llciitatlons  of  India  would  govern,  and  that, 
the  bar  of  that  country  having  operated,  the 
art  ion   could  not  be  maintained  in  England. 

l;iit  Stillman  v.  White  Rock  Mfg.  Co.  3 
Woodb.  &  M.  638,  Fed.  Cas.  No.  13,446,  an 
action  in  Rhode  Island  by  citizens  of  Connecti- 
cut to  enjoin  a  Rhode  Island  corporation  from 
diverting  water  In  Connecticut,  holds  that  the 
la*'  ot  the  forum  will  govern  as  to  the  length 
of  time  required  to  obtain  title  by  adverse  pos- 
s^sAlon. 

And  the  law  of  the  forum  governs  as  to  the 
time  when  an  Infant  attains  her  majority  for 
the  purpose  of  determining  whether  the  cause 
of  action  is  barred  by  limitation.  Burgett  v. 
WlDiford,  56  Ark.  187,  19  S.  W.  750.  This 
was  an  action  to  recover  possession  of  land. 

And  in  Hawkins  v.  Barney,  5  Pet.  457,  8 
L.  ed.  190,  the  claim  was  made  that  under  the 
trt^ty  between  Virginia  and  Kentucky  the  lat- 
ter state  had  agreed  that  the  limitation  act  of 
the  former  should  be  perpetual  and  unrepeal- 
able  in  Kentucky,  and  the  claim  was  made  that 
the  statute  of  Virginia  should  apply  in  an  ac- 
tion in  Kentucky  to  recover  land,  but  the  court 
held  tbat  the  laws  limiting  the  time  of  bring- 
ing? suit  constituted  a  part  of  the  lew  fori,  and 
that  Kentucky,  ^hlch  passed  a  statute  of  limi- 
tations of  its  own«  had  not  bound  Itself  by 
t»  L.  R.A. 


such  treaty  to  forever  retain  the  Iaw«  of  Vir- 
ginia on  that  subject. 

The  right  to  redeem  land  from  a  mortgage 
or  absolute  deed  given  as  security  depends  up- 
on the  law  of  the  state  where  the  land  is 
situated,  and  where  the  law  of  such  state  pro- 
vides that  there  can  be  no  redemption  In  such 
state  after  the  right  to  recover  the  debt  is 
barred,  there  can  be  no  redemption  therein 
after  the  right  to  recover  the  debt  is  barred  In 
the  state  In  which  the  parties  reside  and  the 
contract  was  made,  although  by  the  laws  of 
that  state  an  action  to  redeem  could  be  main- 
tained. Allen  V.  Allen,  95  Cal.  184,  16  L.  R. 
A.  640,  80  Pac.  218. 

e.  Usury, 

The  right  to  recover  in  Maryland  for  Illegal 
Interest  paid  in  the  District  of  Columbia  un- 
der a  contract  entered  into  therein  is  governed 
as  to  the  time  for  bringing  the  action  by  the 
act  of  Congress  applicable  to  such  District  giv- 
ing the  right  to  recover  and  prescribing  the 
time  for  bringing  the  action.  Eastwood  v. 
Kennedy,  44  Md.  563. 

The  provision  of  the  Louisiana  statute,  al- 
lowing forfeited  Interest  to  be  applied  In  re- 
duction of  the  principal  by  requiring  an  action 
to  recover  the  same  to  be  commenced  within  a 
year,  will  govern  in  an  action  in  Mississippi, 
and  prevent  the  application  of  the  Illegal  In- 
terest on  the  principal  after  the  lapse  of  that 
time,  as  the  proviso  that  suits  shall  be  com- 
menced within  a  year  Is  a  condition  qualifying 
a  right  of  action,  and  not  a  mere  limitation  on 
the  remedy.  Walsh  v.  Mayer,  111  U.  S.  81, 
28  L.  ed.  338,  4  Sup.  Ct.  Rep.  260. 

f.  Liability  of  atockholders. 

An  action  in  New  York  to  enforce  the  liabil- 
ity of  a  stockholder  in  a  Kansas  corporation  is 
governed  by  the  lew  fori  as  to  limitations,  as 
the  liability  is  contractual  and  transitory. 
SchlfTer  v.  Columbia  College,  87  Fed.  Rep*  166. 

In  Hutch ings  v.  Lamson,  96  Fed.  Rep.  720, 
37  C.  C.  A.  564,  It  Is  held  that  an  action  In 
Illinois  to  enforce  the  liability  of  stockholders 
of  a  Kansas  corporation  cannot  be  maintained 
after  the  time  when  the  action  has  been  barred 
by  the  Illinois  statute. 

And  an  action  In  the  Federal  court  to  en- 
force in  Massachusetts  the  liability  of  a  stock- 
holder in  a  New  Jersey  corporation  Is  governed 
by  the  New  Jersey  statute  of  limitations. 
Andrews  v.  Bacon,  38  Fed.  Rep.  777-.  This 
case  was  criticised  In  Brunswick  Terminal  Co. 
V.  National  Bank,  88  Fed.  Rep.  607,  Dexter  v. 
Edmands,  89  Fed.  Rep.  407. 

And  In  Glenn  v.  Liggett,  135  U.  S.  533,  84 
L.  ed.  264,  10  Bup.  Ct.  Rep.  867,  an  action  to 
enforce  In  Missouri  the  liability  of  stockhold- 
ers in  a  Virginia  corporation,  it  is  held  that 
the  laws  of  Virginia  fixing  the  liability  of 
stockBolders,  rather  than  the  laws  of  Missouri, 
will  govern  in  determining  when  the  statute 
of  limitations  begins  to  run. 

In  Crofoot  v.  Thatcher,  19  Utah,  212,  57 
Pac.  171,  which  Is  an  action  by  the  receiver  of 
a  Nebraska  corporation  on  a  note  given  for 
subscription  for  stock,  it  is  conceded  that  the 
statute  of  limitations  fell  within  the  remedy, 
and  that  the  law  of  the  forum  governed  in  so 
far  as  the  remedy  was  concerned  as  applied  to 
an  existing  and  enforceable  cause  of  action; 
but  it  was  held  that  the  law  of  Nebraska  con- 
trolled as  to  the  time  when  the  statute  ot 
limitations  began  to  run. 

And  In  Great  Western  Teleg.  Co.  r.  Purdy. 
162  U.  8.  829,  40  L.  ed.  986,  16  Sup.  Ct.  Rep. 
810,  an  action  in  Iowa  to  recover  an  assess 
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ment  against  a  stockholder  In  an  Illinois  cor- 
por&tion  ordei^d  paid  by  the  courts  of  that 
state,  it  was  held  that  the  provision  of  the 
Iowa  statate  that  the  cause  of  action  accrued 
when  the  contract  of  subscription  was  entered 
Into,  rather  than  the  provision  of  the  Illinois 
statutes  that  the  cause  of  action  accrued  at 
the  time  the  order  for  an  assessment  was  made, 
would  govern  In  determining  whether  the  stat- 
ute of  limitations  had  run. 

The  time  within  which  an  action  may  be 
maintained  in  another  state  to  enforce  the 
statutory  liability  of  a  stockholder  of  a  Kansas 
corporation  Is  determined  by  the  law  of  the 
forum,  where  the  only  statute  of  limitation  of 
Kansas  is  a  general  one  limiting  actions  on 
contracts  not  In  writing.  Dexter  t.  Edmands, 
89  Fed.  Rep.  467. 

In  Broadway  Nat.  Bank  r.  Baker  (Mass.) 
57  N.  B.  603,  which  is  an  action  to  enforce  the 
statutory  liability  of  stockholders  of  a  Kan- 
sas corporation  against  persons  residing  In 
Massachusetts,  it  Is  held  that  under  the  Kan- 
sas statutes  of  limitations,  which  provide  that 
if  a  person  is  out  of  the  state  when  the  cause 
of  action  against  him  accrues  the  period  lim- 
ited for  the  commencement  of  the  action  does 
not  begin  to  run  until  he  comes  within  the 
state,  which  had  been  construed  by  the  Kansas 
courts  to  apply  to  nonresidents,  the  cause  of 
action  was  not  barred,  as  the  statute  on  which 
the  right  to  hold  the  stockholder  liable  rested 
did  not  contain  any  requirement  that  the  right 
be  enforced  within  a  specified  time.  This  case 
seems  to  admit  that  the  statute  of  limitations 
of  the  state  which  created  the  liability,  rather 
than  that  of  the  forum,  would  govern. 

An  action  to  enforce  the  liability  of  a  stock- 
holder in  a  New  York  corporation  Imposed  by 
N.  Y.  Stat.  1848,  chap.  40,  f  24,  providing  that 
no  stockholder  shall  be  liable  unless  suit  for 
collection  of  the  debt  is  brought  against  the 
corporation  within  a  year  after  the  debt  be- 
comes due,  cannot  be  maintained  in  Massachu- 
settSf  where  suit  was  not  commenced  against 
the  corporation  within  the  time  so  fixed.  Hal- 
sey  V.  McLean,  12  Allen,  438,  90  Am.  Dec.  157. 

And  the  principal  case  of  Brunswick  Tebmi- 
NAL  Co.  V.  National  Bank  of  Baltimobb 
holds  that  an  action  in  Maryland  to  enforce  the 
statutory  liability  of  a  stockholder  in  a  Georgia 
corporation  is  governed  by  Ga.  Code  1882,  | 
2016,  providing  that  all  suits  for  the  enforce- 
ment of  rights  accruing  to  individuals  under 
statutes,  acts  of  Incorporation,  or  by  operation 
of  the  law,  shall  be  brought  within  twenty 
years  after  the  right  of  action  accrues.  In 
this  case  the  court  holds  that  the  fact  that 
such  statute  Is  not  a  part  of  the  act  of  Incor- 
poration does  not  change  the  rule  that  statutes 
creating  a  liability,  which  require  suit  to  be 
brought  thereon  within  a  ppeclfled  time,  will 
govern  in  an  action  in  another  state,  as  it  is 
a  special  statute  applicable  to  statutory  liabili- 
ties, or  liabilities  arising  under  acts  pf  in- 
corporation, and  must  therefore  l>e  considered 
as  forming  a  part  of  the  act  of  incorporation. 

g.  Personal  injuries. 

In  Hurley  ▼.  Missouri  P.  R.  Co.  57  Mo.  A  pp. 
675,  the  general  rule  that  tlie  lea  fori  must 
govern  is  held. 

In  Union  P.  R.  Oo.  t.  Wyler,  158  U.  S.  285, 
89  L.  ed.  083,  15  Sup.  Ct.  Rep.  877,  an  action 
in  Missouri  for  personal  Injuries  received  in 
Kansas,  the  question  was  raised  whether  the 
shorter  statute  of  limitation  in  Kansas  was 
not  applicable,  the  claim  being  made  that  the 
circumstances  of  the  case  took  It  out  of  the 
general  rule  that  the  lea  fori  governs  as  to 
limitations,  but  no  decision  on  the  point  was 
48  L.  K.  A. 


made,  as  it  was  held  that  the  cause  of  action 
was  barred  by  the  Missouri  statute  as  well. 

The  lew  fori  governs  in  an  action  for  person> 
al  injuries  founded  on  the  conunon  law.  JobD' 
ston  V.  Canadian  P.  R.  Co.  50  Fed.  Rep.  886. 

The  statute  of  limitations  of  the  forum  goT- 
erns  in  an  action  for  personal  injuries  lDflict«d 
in  another  state,  where  the  right  of  action  ex- 
isted at  common  law  instead  of  by  the  statute 
of  the  state  In  which  the  Injury  occnrnd. 
Krogg  y.  Atlanta  &  W.  P.  R.  Co.  77  Ga.  202. 

An  action  for  personal  injaries,  for  vhich 
a  right  exists  at  common  law,  received  hi  one 
state  by  a  citizen  of  another,  who  soon  after 
returns  to  the  latter  state,  where  he  com- 
mences a  suit  before  the  right  of  action  Is 
barred  by  Its  laws,  can  be  maintained,  althoogh 
it  would  be  barred  by  the  laws  of  the  sute  in 
which  the  Injury  was  received,  as  the  les  io,i 
applies  to  such  a  case  as  fully  as  to  one  on  con- 
tract. Nonce  v.  Richmond  &  D.  R.  Co.  S3  Fed. 
Rep.  420. 

In  Morgan  t.  Camden  &  A.  R.  Co.  18  W.  N. 
C.  128,  it  is  held  that  the  New  Jersey  statate 
of  limitations,  requiring  all  actions  for  per- 
sonal Injuries  to  be  commenced  within  tvo 
years  after  the  cause  of  action  accrues  and  net 
afterwards,  is  not  a  bar  to  an  action  in  Penn- 
sylvania for  personal  Injuries  received  in  Ne^ 
Jersey,  although  more  than  two  years  hare 
elapsed,  as  the  general  rule  that  the  law  of 
the  forum,  will  govern  as  to  limitations  appliei 
to  actlcms  on  torts  as  well  as  in  other  cases. 

The  statute  of  limitations  of  the  forum  gor- 
ems  in  an  action  for  personal  injuries  inflicted 
in  another  state,  where  the  statute  of  socb 
other  state  which  confers  the  right  does  no: 
limit  the  duration  of  such  right  to  a  prescribed 
time.  O'Shlelds  v.  Georgia  P.  R.  Co.  83  Ga. 
621,  6  L.  R.  A.  152,  10  S.  E.  268. 

An  action  in  Vermont  by  a  resident  of  that 
state  for  personal  injuries  received  In  Canada 
is  not  barred  by  the  one  year's  statute  of  limi- 
tations therein,  even  If  such  statute  Is  one  of 
extinguishment  instead  of  merely  barring  tbe 
remedy,  when,  before  the  expiration  of  tbe 
year,  the  plaintiff  returned  to  and  remained  ic 
Vermont.  Canadian  P.  R.  Co.  v.  Johnston,  61 
Fed.  Rep.  738,  0  C,  C.  A.  587,  26  U.  S.  App. 
85,  25  L.  R.  A.  470. 

The  provision  of  the  New  Jersey  statute 
that  all  actions  accruing  for  injury  to  persons 
from  neglect  of  any  railroad  company  idiall  be 
commenced  within  two  years  after  the  cause  of 
action  accrues  is  an  ordinary  statute  of  limita- 
tions, and  does  not  undertake  to  deal  witb  or 
extinguish  the  right  of  the  party  injured;  an<S 
the  lapse  of  more  than  two  years  after  a  cause 
of  action  for  injuries  In  that  state  arises  d(KS 
not  bar  an  action  to  recover  therefor  in  Penn- 
sylvania within  the  time  fixed  by  Its  lawi 
DIckerson  v.  Central  R.  Co.  7  Pa.  Dlst.  R.  1<« 

A  right  of  action  at  common  law  for  person- 
al injuries  received  in  Kansas  by  a  resident  of 
Missouri,  who  Immediately  returns  and  re- 
mains in  the  latter  state.  Is  not  affected  by 
the  Kansas  statute  of  limitations  reqairlc; 
such  an  action  to  be  brought  within  two  years, 
notwithstanding  the  further  provision  that 
when  the  right  of  action  is  barred  It  Is  not 
available  for  any  purpose,  and  such  provislcn 
extinguishes  the  liability,  as  the  person  Injured 
was  not  subject  to  the  operation  of  such  srat- 
ute  after  his  removal  from  the  state.  Finneit 
T.  Southern  Kansas  R.  Co.  33  Fed.  Rep.  427. 

In  Williams  v.  St.  Louis  &  S.  P.  R.  Co.  1J3 
Mo.  573,  27  8.  W.  887.  and  Morgan  v.  Metr.- 
politan  Street  R.  Co.  61  Mo.  App.  523,  it  if 
held  that  an  action  may  be  brought  in  Missouri 
at  any  time  within  the  statute  of  llmltatioDd 
of  that  state  for  personal  injuries  received  la 
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Kansas,  although  the  action  therefor  is  barred 
In  that  state,  as  the  proyisioa  of  Kan.  Comp. 
Laws  1879,  |  8546,  that  when  a  right. of  action 
la  barred  by  the  provisions  of  any  statute  it 
iball  be  onavailable  either  as  a  cause  of  action 
or  ground  of  defense,  and  f  3539,  providing 
that  civil  actions  for  injury  to  the  rights  of 
another,  not  arising  out  of  a  contract,  can  only 
be  brought  within  two  years  after  the  injury 
occurs  and  not  afterwards,  are  only  ordinary 
statutes  of  limitations  which  affect  the  remedy 
only,  and  do  not  extinguish  the  right.  It  is 
further  held  in  Williams  v.  St.  Louis  &  S.  F.  R. 
Co.,  that,  even  if  such  statutes  were  construed 
as  extln^lshing  the  right,  the  action  might 
Btill  be  maintained,  as  it  did  not  appear  that 
either  of  the  parties  were  residents  of  Kansas 
lor  two  years  after  the  cause  of  action  accrued. 

h.  Death. 
Where  the  statute  of  a  state  in  which  one 
it  negligently  killed  gives  a  right  of  action  for 
killing  another  which  did  not  exist  at  common 
law,  and  limits  the  time  for  recovery  to  one 
year,  an  action  to  enforce  such  liability  cannot 
be  maintained  In  another  state  after  the  lapse 
of  a  year.  Selma  R.  &  D.  R.  Co.  v.  Lacey,  49 
Ga.  106. 

And  in  Dalley  ▼.  New  York.  O.  &  W.  R.  Co. 
26  Misc.  539,  57  N.  Y.  Supp.  485.  it  is  held  that 
the  provision  of  the  Pennaylvania  statute,  giv- 
ing a  right  of  action  for  negligently  causing  the 
death  of  another,  that  suit  therefor  must  be 
brought  within  one  year  after  the  death  and 
not  thereafter,  will  bar  an  action  in  New  York 
after  the  lapse  of  such  time,  as  the  period  of 
one  year  so  limited  for  bringing  the  action  re- 
lates to  and  qualifies  the  right  itself,  instead  of 
affecting  the  remedy. 

And  where  a  statute  of  the  province  of  On- 
tario gives  a  right  of  action  for  negligently 
causing  the  death  of  another,  and  provides  that 
the  action  must  be  commenced  within  a  speci- 
fied time,  an  action  cannot  be  maintained  in 
the  United  States  for  a  death  In  Ontario,  aft- 
er such  period  has  elapsed.  Boyd  v.  Clark,  8 
Fed.  Rep.  849. 

And  an  action  cannot  be  maintained  in  ad- 
miralty for  death  of  a  human  being  in  waters 
navigable  from  the  sea,  under  a  statute  of  the 
state  in  which  the  injury  was  inflicted,  or  of 
the  state  where  the  vessel  belonged,  after  the 
time  fixed  by  such  statute  for  bringing  the  ac- 
tIo«i  therefor.  The  Harrlsburg,  119  U.  S.  199, 
snb  nom.  The  Harrlsburg  v.  Rickards,  30  L. 
ed.  358,  7  Sup.  Ct.  Rep.  140. 

And  an  action  for  negligently  causing  the 
d^ath  of  plaintiff's  huiA)and  In  Missouri,  by  the 
laws  of  which  the  widow  has  a  right  of  ac- 
tion for  six  months,  after  which  the  right  vests 
in  the  minor  children,  cannot  be  maintained 
in  Kansas  after  the  lapse  of  six  months.  Ham- 
ilton V.  Hannibal  &  St.  J.  R.  Co.  39  Kan.  56, 
IS  Pac.  57. 

And  an  action  for  death  by  wrongful  act  In 
a  state  whose  statutes  create  a  right  of  action 
and  allow  three  years  within  which  to  bring 
(he  suit  may  be  maintained  in  another  state 
after  the  lapse  of  time  allowed  in  that  state 
for  maintaining  similar  actions,  as  the  time 
given  by  the  former  statute  operates  as  a  liml- 
ratfon  of  the  liability,  and  not  merely  of  the 
remedy.  Theroux  ▼.  Northern  P.  R.  Co.  27  U. 
S.  App.  508.  64  Fed.  Rep.  84,  12  C.  C.  A.  52. 

But  the  statute  of  limitations  of  the  forum 
governs,  in  an  action  for  wrongful  death,  the 
right  to  maintain  which  is  given  by  the  laws 
of  the  territory  in  which  the  Injury  occurs, 
where  no  other  limitation  than  the  general 
one  Is  given  by  the  laws  of  such  territory. 
M'nnofl  V.  Southern  P.  Co.  2  U.  S.  App.  222, 
51  Fed.  Rep.  188,  2  C.  C.  A.  163. 
48  i>.  B.  A. 


L  MiscellaneouM  cases. 

The  statute  of  limitations  of  the  state  tn 
which  an  action  for  wrongful  attachment  is 
brought,  rather  than  of  the  state  in  which  the 
attachment  is  issued  or  the  plaintiff  resides, 
will  govern.  Dougherty  ▼.  Cummlngs,  9  Ohio 
C.  C.  718. 

In  Hale  t.  Lawrence,  21  N.  J.  L.  714,  57 
Am.  Dec.  190,  an  action  for  destruction  of 
goods  by  defendant  while  mayor  of  New  York 
city,  the  question  at  issue  was  whether  a  for- 
eign creditor  was  entitled  to  the  provision  of 
the  New  Jersey  statute,  that  the  time  which 
the  defendant  was  not  a  resident  of  the  state 
should  not  be  computed  as  part  of  the  time 
limited  for  bringing  an  action,  where  the  cause 
of  action  arose  without  the  state,  and  the  de- 
fendant was  at  that  time  a  nonresident.  The 
court  held  that  the  fact  that  both  plaintiff  and 
defendant  resided  in  the  same  state,  but  not 
that  in  which  the  suit  was  brought,  could  make 
no  difference  unless  the  court  was  to  regard 
the  statute  of  limitations  of  such  state,  which 
it  could  not  do. 

The  statute  of  limitations  is  the  law  of  the 
forum,  and  operates  on  all  who  submit  them- 
selves to  its  Jurisdiction.  M'Cluny  v,  Sllllman, 
8  Pet.  270,  7  L.  ed.  676.  This  was  an  action 
against  the  register  of  the  United  States  Land 
Offtce  for  refusal  to  enter  in  the  books  of  his 
ofilce  an  application  for  certain  land  in  his  dis- 
trict. 

In  an  action  for  conversion,  by  an  agent,  of 
money  intrusted  to  him  for  the  particular  pur- 
pose of  loaning  the  same  on  real  estate,  the 
general  rule  that  the  law  of  the  forum  will 
govern  was  maintained.  Peebles  v.  Green,  6 
Lea.  475. 

In  an  action  in  the  supreme  court  of  India 
for  conversion  of  personal  property,  it  is  held 
that  the  English  statute  of  limitations  has 
been  adopted  in  India,  and  that  it  is  applicable 
in  an  action  between  Hindoos,  although  the 
Hindoo  statute  of  limitations  might  be  differ- 
ent, the  court  stating  that  it  is  almost  an 
axiom  of  Jurisprudence  that  the  law  of  pre- 
scription or  limitation  is  a  law  relating  to 
procedure,  having  reference  only  to  the  leo 
fori,  and  that  courts  respectively  proceed  ac- 
cording to  the  prescription  of  the  country  In 
which  they  exerplse  their  Jurisdiction.  Ruck- 
maboye  v.  Mottlchund.  8  Moore,  P.  C.  C.  4,  5 
Moore,  Indian  App.  234. 

A  stipulation  that  a  telegraph  company  will 
not  be  liable  on  claims  unless  presented  within 
sixty  days  wlli  not,  although  enforceable  in  the 
state  from  which  the  message  was  sent,  be  en- 
forced In  Te^as  under  Tex.  Rev.  Stat.  1895, 
art.  3379,  providing  that  a  limitation  of  the 
right  to  sue,  however  fixed,  to  ninety  days, 
shall  be  void,  as  the  lea  fori  will  govern  as  to 
matters  of  limitation.  Western  U.  Teleg.  Co. 
V.  Lovely  (Tex.  Civ.  App.)   52  S.  W.  563. 

IV.  Where  atatutes  of  forum  provide  as  to  ef- 
fect of  bar  of  other  state. 

Alabama. 

The  defense  that  a  contract  sued  on  Is  barred 
in  Alabama,  if  barred  by  the  laws  of  another 
state  in  which  the  contract  was  made  and 
where  the  defendant  resided,  given  by  Ala. 
Code  1876,  |  3237,  is  not  available  If  the  con- 
tract was  not  made  In  such  other  state.  Mln- 
nlece  v.  Jeter,  65  Ala.  222. 

Nor  where  the  contract  was  made  In  Ala- 
bama, although  the  party  resided  In  such  other 
state.     Wright  v.  Strauss,  73  Ala.  227. 
California. 

An  action  may  be  maintained  by  residents 
of  California  on  a  Judgment  obtained  in  anoth- 
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er  state,  although  an  action  thereon  would  be 
barred  in  that  state  under  Cal.  Code  Civ.  Proc. 
i  361»  which,  while  providing  that  the  bar  of 
another  state  may  be  set  up  in  California, 
maltes  an  ezceptiom  in  favor  of  residents  of 
that  state.  Stewart  y.  Spauldlng,  72  Cal.  264, 
13  Pac.  661. 
Colorado. 

A  state  may  pass  an  act  that  an  action  on  a 
contract  made  in  another  state  shall  be  barred 
unless  the  action  is  commenced  within  a  speci- 
fied time,  and  such  statute  will  control  as  to 
the  time  for  commencing  action.  Hawse  ▼. 
Burgmlre,  4  Colo.  813. 
Illinois. 

A  cause  of  action  which  is  barred  by  the 
laws  of  the  state  in  which  the  party  sought 
to  be  held  resides,  even  though  the  court  does 
not  approve  the  laws  of  such  other  state,  will 
be  held  to  be  barred  in  lUlnols,  under  the 
Illinois  limitation  act  1872,  |  20,  providing 
that  where  a  cause  of  action  has  arisen  in  an- 
other state  by  the  laws  of  which  an  action 
cannot  be  maintained  thereon  from  lapse  of 
time,  an  action  cannot  be  maintained  in  Illi- 
nois. Great  Western  Teleg.  Co.  v.  Stubbs,  55 
111.  App.  210. 

In  Ilyman  y.  McVeagh,  10  Legal  News,  167, 
cited  in  Story  v.  Thompson,  36  III.  App.  370, 
which  was  an  action  on  a  note  executed  be- 
tween parties  residing  in  another  state  and 
continuing  to  do  so  until  the  bar  of  limitations 
therein  was  established,  the  court  stated,  in 
construing  |  20,  that  the  words  "when  a  cause 
of  action  has  arisen*'  should  be  "construed  as 
meaning  when  Jurisdiction  exists  in  the  courts 
of  a  state  to  adjudicate  between  the  parties 
upon  a  particular  cause  of  action,  if  properly 
invoked,  or,  in  other  words,  when  the  plain- 
till  has  the  right  to  sue  the  defendant  in  the 
courts  of  the  state  upon  the  particular  cause 
of  action  without  regai*d  to  the  place  where  the 
cause  of  action  had  its  origin." 

And  such  section  is  held  in  Hyman  v.  Basme, 
88  111.  256,  to  apply  to  any  action  brought  aft- 
er its  passage,  where  neither  party  resided  in 
Illinois  until  after  the  bar  was  established  in 
the  other  state. 

On  the  authority  of  the  two  preceding  cases 
it  was  held  in  Humphrey  v.  Cole,  14  111.  App. 
56,  that,  where  one  executes  a  note  in  Illinois, 
and  afterwards  removes  to  another  state,  a 
cause  of  action  on  the  note  will  be  barred  in 
Illinois  under  f  20,  of  the  statute  where  he 
might  have  been  sued  in  such  other  state,  and 
has  resided  there  such  a  length  of  time  that 
an  action  on  the  note  is  barred  therein. 

The  preceding  case  of  Humphrey  v.  Cole  was 
overruled  in  Story  v.  Thompson.  86  Hi.  App. 
870,  on  the  ground  that  under  §  18  of  the  Illi- 
nois limitation  act  of  1872,  providing  that  if, 
after  the  cause  of  action  accrues  the  debtor 
departs  from,  and  resides  out  of  the  state,  the 
time  of  his  absence  is  no  part  of  the  time 
limited  for  commencing  an  action,  the  fact 
that  an  action  would  be  barred  in  the  state  in 
which  the  debtor  resided  when  the  debt  became 
due  does  not  operate  as  a  bar  in  Illinois  if  the 
creditor  resides  within  that  state,  although  un- 
der S  20  the  bar  would  operate  if  neither  party 
resided  In  Illinois  until  the  bar  in  the  other 
state  was  established. 

And  Wooley  v.  Yamell,  46  111.  App.  112, 
holds  that  under  ff  18  and  20,  where  one  exe- 
cutes a  note  in  Illinois,  and  then  removes  from 
the  state  before  an  action  will  be  barred,  he 
cannot  set  up  the  lapse  of  the  statutory  time 
in  the  state  to  which  he  removes,  as  §  20  ap- 
plies only  to  causes  of  action  which  "arise"  in 
the  other  state. 

The  earlier  action  of  the  same  name  in  89 
111.  App.  595,  admitted  that  under  Hyman  y. 
48  L.  R.  A. 


Bayne,  83  111.  256,  supra,  and  Hyman  v.  M^ 
Veagh,  10  Legal  News,  157,  supra,  it  would 
seem  that  an  action  on  the  note  would  be  barred 
under  t  20 :  but  the  point  in  that  case  wai 
whether  an  action  could  be  maintained  to  fore- 
close  a  mortgage  securing  the  note. 

But  Osgood  y.  Artt,  11  Bisa.  160,  10  Fed. 
Rep.  865,  holds  that  an  action  on  a  note  exe- 
cuted in  Illinois  by  a  resident  thereof 
who  removes  after  Its  maturity  to  an- 
other state,  where  ho  remains  until 
the  cause  of  action  is  fully  barred 
therein,  cannot,  under  |  18,  be  maintained  In 
Illinois,  as  the  provision  ef  t  18,  that  the 
period  of  absence  from  the  state  after  the 
cause  of  action  accrues  is  no  part  of  the  time 
limited,  does  not  apply  when  the  full  period  of 
limitation  has  elapsed  in  the  other  state. 

In  Collins  v.  Manvllle,  170  111.  614,  48  N.  £. 
914,  Affirming  69  111.  App.  504,  it  is  held  that 
under  §  20  an  action  might  be  maintained  in 
Illinois  on  a  note  executed  in  New  York  bj  t 
citizen  of  that  state,  if  the  action  was  coo- 
menced  within  the  meaning  of  the  Illinois  sta:- 
ute,  before  the  cause  of  action  was  barr<^d  in 
New  York,  although  from  delay  In  serving  tbe 
summons  the  action  was  not  commenced  accord- 
ing to  the  laws  of  New  York  until  after  the  bar 
was  established. 

Although  an  action  on  a  note  secured  by 
mortgage  on  land  in  Illinois  executed  by  a  resi- 
dent of  that  state  may,  under  |  20,  be  barred 
in  Illinois  by  the  lapse  of  the  period  fixed  bj 
the  statute  of  another  state  to  which  the  mort- 
gagor removed,  an  action  may  be  maintained 
in  Illinois  for  the  foreclosure  of  the  mortgase, 
as  no  right  to  maintain  a  foreclosure  suit  ex- 
isted in  such  other  stateu  Wooley  v.  Yaraell, 
89  111.  App.  595. 

In  Parks  v.  Cadwallader,  53  111.  App.  236.  It 
is  held  that  an  action  to  foreclose  a  mortgage 
in  Illinois  could  not  be  maintained  by  one  wbo 
subsequently  removed  from  the  state  under  I 
20,  on  the  ground  that  when  construed  with  | 
18  the  provision  of  t  20  did  not  apply,  as  the 
cause  of  action  did  not  "arise".  In  the  other 
state. 

In  Bemis  y.  Stanley,  03  III.  230.  it  is  held 
that  under  the  Illinois  limitation  act  of  July  1. 
1872,  I  15,  an  action  on  a  Judgment  of  another 
state  must  be  commenced  within  five  years, 
unless  it  would  be  barred  In  a  shorter  time 
by  the  statute  of  such  other  state,  in  which  case, 
under  f  20,  no  action  can  be  maintained  lo  Illi- 
nois, even  though  five  years  have  not  elapsed. 

Under  the  Illinois  statute  a  claim  against  a 
decedent  who  was  domiciled   in  another  state 
is  barred   in  Illinois  if  barred   In  such  other 
state.     Wemse  v.  liaJl,  101  111.  428. 
Intliana. 

A  cause  of  action  which  is  fully  barred  by 
the  laws  of  the  place  where  the  party  resided, 
is  barred  in  Indiana  whether  he  p^- 
sides  In  the  latter  state  when  the  action  is 
brought  or  Is  still  a  nonresident,  under  the 
Indiana  statute  of  limitations.  2  Gavin  k  II 
161,  §  216,  providing  that  "when  a  cause  of 
action  has  been  fully  barred  by  the  laws  of  tbe 
place  where  the  defendant  resided  [or  has  re- 
sided], such  bar  shall  be  the  same  defense  here 
as  though  it  had  arisen  within  this  state.'* 
Van  Dom  v.  Bodley,  38  Ind.  402.  This  c«« 
was  followed  in  Harris  v.  Harris.  38  Ind.  i'^- 

And  an  action  on  a  note  executed  in  Indiana 
by  a  resident  of  that  state  who  subseqaen'JT 
removed  to  another  place,  by  the  laws  of  whir^ 
the  action  was  barred,  was  held  In  Wright  ?- 
Johnson,  42  Ind.  28,  to  be  barred  in  Indiana  b.T 
the  same  statute. 

It  is  stated  in  MechanlCB*  Bldg.  Asso.  v- 
Whltacre,  92  Ind.  547,  that  the  section  was 
afterward  amended  by  adding  a  proviso  that 
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it  should  apply  only  to  caasefl  of  action  aris- 
ing without  the  state.  Wright  t.  Johnson,  42 
Ind.  29. 

An  action  cannot  be  maintained  in  Indiana 
on  an  administrator's  bond  executed  In  Mary- 
land nnder  the  Maryland  statute  of  limitations, 
limiting  suits  on  such  bonds  to  tweWe  years 
after  their  approval ,  although  the  party  sought 
to  be  bound  left  the  state  of  Maryland  before 
the  twelve  years  had  elapsed,  as  the  Maryland 
statute  does  not  make  any  provision  suspend- 
ing the  ooeratlon  of  the  statutes  as  to  non- 
residents and  absentees,  and  the  Indiana  stat- 
ute of  1862  provides  that  where  the  cause  of 
action  Is  fully  barred  by  the  laws  of  the  place 
where  the  defendant  "resided,"  such  bar  shall 
be  the  same  defense  here  aa  though  It  had  arisen 
within  the  state.  Maryland  e»  rel.  Partridge 
v.  .Todd,  1  Biss.  69,  Fed.  Cas.  No.  9,220. 
loiva. 

A  cause  of  action  fully  barred  In  the  state 
where  it  arose,  and  In  which  defendant  re- 
sided before  the  latter  left  the  state,  is  barred 
in  Iowa,  although  defendant  had  previously  re- 
sided therein,  under  Iowa  Rev.  Stat.  I  2746, 
providing  that  when  a  cause  of  action  has  been 
fully  barred  by  the  laws  of  any  country  where 
the  defendant  has  previously  resided,  such  bar 
shall  be  the  same  defense  here.  Lloyd  v.  Perry, 
32  Iowa,  144. 

One  relying  on  such  section  must  show 
that  the  cause  ol  action  is  fully  barred  in 
such  other  atate^  and  cannot  unite  the  incom- 
plete period  In  the  former  state  with  that 
elapsing  In  the  latter.  Sloan  v.  Waugh,  18 
Iowa,  224. 

One  leaving  another  state  before  the  lapse 
of  time  required  by  Its  laws  to  establish  a  bar 
cannot  rely  on  such  provision.  Petchell  v.  Hop- 
kins. 10  Iowa,  531 ;  Sloan  v.  Waugh,  18  Iowa, 
224. 

That  a  cause  of  action  on  notes  secured  by 
mortgage  is  barred  by  the  laws  of  a  state  in 
which  the  makers  resided,  does  not  bar  a  fore- 
dofmre  action  in  Iowa  where  the  land  is  situ- 
ated, unless  the  right  to  foreclose  is  also  barred 
in  such  other  state,  under  such  provision.  GU- 
lett  V.  Hill,  82  Iowa,  220. 

Such  provision  cannot  be  relied  on  if  the 
cause  of  action  arose  in  Iowa,  unless  the  bar 
was  established  before  the  passage  of  the 
Amendment  of  1870,  chap.  167,  making  such 
section  inapplicable  where  the  cause  of  action 
arose  within  the  state.  Goodnow  v.  Stryker, 
«2  Iowa.  221,  14  N.  W.  846,  17  N.  W.  606. 

This  case  was  followed  in  Bradley  v.  Cole, 
67  Iowa,  650,  25  N.  W.  849,  which  was  an  ac- 
tion between  nonresidents  to  recover  taxes 
paid,  in  which  the  court  held  that  the  bar  of 
the  statute  of  defendant's  residence  was  not 
available  in  Iowa  as  the  cause  of  action  arose 
therein. 

A  cause  of  action  arising  in  Iowa,  fully 
barred  by  the  laws  of  another  state  In  which 
defendant  resided,  was  barred  in  Iowa,  un- 
der Iowa  Bev.  I  2746,  and  such  bar  was  not 
removed  by  the  subsequent  Amendment  of  1870, 
cbap.  167,  making  such  section  inapplicable 
where  the  cause  of  the  action  arose  in  the 
state.     Thompson  v.  Bead,  41  Iowa,  48. 

A  cause  of  action  arising  In  Iowa  for  serv- 
ices rendered,  which  Is  barred  by  the  statutes 
of  the  state  where  the  defendant  has  all  the 
time  resided,  is  barred  in  Iowa,  under  Iowa 
Bev.  f  2746,  providing  that  when  a  cause  of 
iictlon  has  been  fully  barred  by  the  laws  of  any 
^country  where  the  defendant  has  previously  re- 
aided  such  bar  shall  be  available  in  Iowa.  Da- 
vis V.  Harper,  48  Iowa,  618. 

The  court  in  rendering  this  decision  appar- 
ently did  not  consider  the  Amendment  of  1870, 
-48  L.  R.  A. 
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p.   167,   although   the   cause  of  action   would 
have  in  fact  been  barred  In  such  other  state 
before  the  amendment  was  passed. 
Kansas. 

In  Swickard  v.  Bailey,  8  Kan.  507,  the  state- 
ment is  made  that  an  action  cannot  be  main- 
tained in  Kansas  on  a  claim  barred  by  the  laws 
of  another  state  wherein  it  arose»  but  that  this 
was  so  because  the  29th  section  of  the  Code  so 
provided. 

The  limitations  prescril>ed  by  the  Kansas 
statutes  of  limitations  may,  under  Kan.  Code 
Civ.  Proc  i  22,  be  reduced  in  some  cases  by 
the  limitation  laws  of  the  state  in  which  the 
cause  of  action  arose,  but  there  is  no  provision 
for  enlarging  their  limitation.  Hoggett  v.  Em- 
erson, 8  Kan.  262. 
Kentaclcr* 

In  Templeton  v.  Sharp,  10  Ky.  L.  Bep.  499, 
9  S.  W.  607,  which  is  an  action  on  a  note  exe- 
cuted in  California  between  residents  of  that 
state,  it  was  held  that  because  the  defendant 
had  removed  to  Kentucky  before  the  maturity 
of  the  note  the  California  statute  of  limitatlona 
was  not  available  under  Ky.  Gen.  Stat.  chap. 
74,  art.  4,  i  19,  providing  that  where  a  cause 
of  action  at  law  arose  in  another  state  between 
residents  thereof,  or  between  them  and  real- 
dents  of  another  state,  and  by  the  laws  of  the 
state  where  the  cause  of  action  accrued  an  ac- 
tion cannot  be  maintained  thereon  from  lapse 
of  time,  no  action  can  be  maintained  in  Ken- 
tucky. 

Such  section  does  not  apply  to  a  cause  of  ac- 
tion arising  in  another  state  between  a  resident 
of  it  and  Kentucky  sought  to  be  enforced  in 
Kentucky.  Labatt  v.  Smith,  83  Ky. 
609. 

This  case  overrules  Allen  v.  Hill,  78  Ky.  119, 
an  action  against  a  resident  of  Kentucky,  to 
the  extent  that  it  assumes  rather  than  decides 
that  under  such  section  the  Texas  statute 
would  be  applicable. 

First  Nat.  Bank  T.  Thomas  (Ky.)  8  S.  W. 
12,  holds  that  where  the  foreclosure  of  a  mort- 
gage is  sought  in  Kentucky,  and  the  party 
sought  to  be  held  liable  pleads  the  statute  of 
limitations  of  Kentucky,  the  party  seeking  tlM 
foreclosure,  who  claims  that  the  cause  of  ac- 
tion accrued  in  another  state,  where  both  par- 
ties resided,  and  that  the  statute  of  llmita^ 
tlons  of  that  state  does  not  prevent  relief,  has 
the  burden  of  showing  such  facts.  No  refer- 
ence is  made  in  the  decision  to  i  19,  but  it  is 
evident  that  the  court  had  such  statute  la 
mind  when  rendering  the  decision. 

In  Northwestern  Mut.  L.  Ins.  Co.  ▼.  Lowry, 
14  Ky.  L.  Bep.  600,  20  S.  W.  607,  the  court, 
after  quoting  %  19,  holds  that  if  the  action  on 
a  life  insurance  policy  in  suit  issued  by  a  Wis- 
consin corporation  to  a  resident  of  Alabama  was 
not  barred  by  the  Alabama  statute  of  limita- 
tions, there  was  no  statute  barring  it  in  Ken- 
tucky, even  though  there  existed  a  statutory 
bar  in  Wisconsin. 

And  in  John  Sbillito  Co.  v.  Richardson,  19 
Ky.  L.  Bep.  1020,  42  S.  W.  847,  it  is  held  that 
under  such  section  the  Kentucky  statute  of 
limitation  was  no  bar  to  an  action  accruing  in 
Ohio  between  residents  thereof,  where  the  de- 
fendant soon  after  the  cause  of  action  accrued 
removed  to  New  York  state,  so  that  under  the 
laws  of  Ohio  the  claim  was  not  barred. 

In  the  preceding  cases  the  court  seems  to 
have  extended  the  provision  of  this  section  so 
as  to  make  the  statute  of  limitations  of  the 
state  In  which  the  cause  of  action  arose  appli- 
cable as  well  to  those  cases  where  the  bar  of 
such  state  had  not  run,  as  to  those  in  which 
it  had. 

The  provision  of  Ky.  Gen.  Stat.  chap.  71, 
art.  4,  I  18,  that  no  action  can  be  maintained 
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In  Kentacky  on  a  judgrment  barred  by  the  laws 
of  the  state  where  It  was  rendered,  does  not  pre- 
vent the  statute  of  Kentucky  from  being  a  de- 
fense in  an  action  therein,  where  the  bar  was 
not  complete  in  the  state  where  the  judgment 
was  rendered.  McArthur  t.  Goddln,  12  Bush, 
274. 
Louisiana. 

Under  the  Louisiana  statute  of  Ikiarch  15, 
18S5,  p.  224,  providing  that  whenever  any  Judg- 
ment has  been  rendered  between  persons  who 
reside  out  of  the  state  to  be  paid  out  of  the 
state,  and  the  judgment  "Is  barred"  by  the 
statute  oif  limitations  of  the  place  where  the 
Judgment  was  rendered,  it  shall  be  considered 
as  barred  by  prescription  in  Louisiana,  upon 
the  debtor,  who  Is  thus  discharged,  subsequent- 
ly coming  into  the  state.  It  Is  held  that  a  par- 
tial bar  of  a  Judgment  by  the  laws  of  another 
state.  In  which  it  was  rendered,  was  not  avail- 
able In  Louisiana,  and  that  the  remedy  of  scire 
facias,  still  available  in  such  other  state,  was 
sufficient  to  prerent  the  debtor  from 
setting  up  the  bar  in  Louisiana.  Morton  t. 
Valentine,  15  La.  Ann.  150. 

And  the  foreign  statute  governs  in  such  case 
only  where  the  Judgment  was  rendered  between 
persons  residing  out  of  the  state,  to 
l>e  paid  out  of  the  state,  and  the  Judgment  is 
barred  in  the  state  where  rendered  before  the 
debtor  removed  therefrom  to  Louisiana.  Wal- 
worth  V.  Kouth,  14  I^a.  Ann.  201. 

In  Man^eville  v.  Huston,  16  La.  Ann.  281, 
it  Is  held  that  under  the  act  of  May  27,  1846, 
p.  161,  providing  that  no  bank  or  other  corpo- 
ration of  any  other  state,  nor  any  creditor  un- 
der assignment  or  otherwise,  shall,  in  seeking 
to  enforce  the  collection  of  debts  due  by  the 
citizens  of  Louisiana,  exercise  any  right  which 
such  bank  or  creditor  could  not  exercise  by  vir- 
tue of  the  laws  of  the  state  in  which  the  bank 
is  situated,  no  recovery  could  be  had  in  Louisi- 
ana by  the  trustees  rf  a  Mississippi  bank  on  a 
Judgment  obtained  by  the  bank  in  Mississippi, 
where  no  recovery  thereon  could  be  had  in  Mia- 
sisslppl  because  of  the  statute  of  limitations  of 
that  state. 
Maine. 

An  action  on  a  note  executed  in  Massachu- 
setts in  which  the  holder  resided,  the  maker  re- 
siding In  Maine,  Is  not  barred  by  limitation  in 
Maine  under  the  amendment  to  the  limitation 
act  passed  In  1885,  chap.  876,  providing  that 
no  action  shall  be  brought  by  any  person  whose 
cause  of  action  has  been  barred  by  the  laws  of 
any  other  state  **whlle  all  the  parties  have  re- 
sided therein."  This  Is  true,  although  under 
the  limitation  laws  of  Massachusetts  the  ac- 
tion would  be  barred.  Frye  v.  Parker,  84  Me. 
251.  24  Atl.  844. 

Such  act  does  not  apply  to  a  note  held  by  a 
citizen  of  Maine  at  the  time  of  its  passage,  so 
as  to  allow  the  maker  to  set  up  the  bar  arising 
In  another  country.  MacNIchol  v.  Spence,  83 
Me.  87,  21  Atl.  748. 
MassachnsettH. 

An  action  on  a  note  executed  In  Maine,  in 
which  state  the  parties  resided,  and  in  which 
the  payee  has  continued  to  reside,  the  maker 
removing  to  New  York  before  an  action  is 
barred  in  Maine,  may  be  maintained  in  Mass- 
achusetts, although  an  action  thereon  would 
be  barred  in  New  York,  under  Mass.  Pub.  Stat, 
chap.  197,  t  11,  providing  that  no  action  shall 
be  brought  by  any  person  whose  cause  of  ac- 
tion has  been  barred  by  the  laws  of  any  state, 
territory,  or  country  "while  he  has  resided 
there."  McCann  v.  Randall,  147  Mass.  81,  17 
N.  E.  75. 
Bllnnesota. 

In  Iloyt  V.  McNeil,  13  Minn.  890.  Oil.  862, 
It  is  held  that,  although  the  defendant  may, 
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under  Minn.  Gen.  Stat.  chap.  66,  IS  8,  15. 16, 
take  advantage  under  some  clrcumstancet. 
where  the  cause  of  action  arose  in  anotber 
state,  of  the  statute  of  limitations  of  either 
state,  the  defense  of  the  statute  of  limitations 
of  the  state  in  which  the  cause  of  actios  arose 
was  not  available  on  a  demurrer  to  the  com- 
plaint, where  such  complaint  did  not  show  that 
there  was  any  statute  of  such  state  llmitiog 
the  time  within  which  an  action  could  be 
brought  therein  on  the  cause  of  action  sued  oo. 
Miftsinalppi. 

The  provision  of  MIsa  Code,  I  2754,  th&t 
when  a  cause  of  action  has  accrued  In  some 
other  state,  by  the  laws  of  which  an  action 
thereon  cannot  be  maintained  from  lapse  of 
time,  an  action  thereon  cannot  be  maintaiae^ 
in  Mississippi,  is  not  available  in  an  ac- 
tion in  Mississippi  for  animals  kllle^  to 
Alabama  by  a  railroad  company,  operat- 
ing Its  line  In  both  states,  as  such  sec- 
tion has  in  view  the  case  of  a  nonresident  pro- 
tected by  the  bar  of  limitation  of  the  state  in 
which  he  resides  who  afterwards  moves  Into 
Mississippi.  Louisville  ft  N.  B.  Co.  t.  Pool.  72 
Miss.  487,  16  So.  758. 
Montansu 

Where  a  Judgment  is  rendered  In  Casads. 
and  the  Judgment  debtor  thereafter  removes  to 
Nevada,  where  he  remains  until  the  Judgment 
is  barred  by  the  statute  of  llmitatioBs 
of  that  state,  such  bar  is  not  available  in  as 
action  on  the  Judgment  in  Montana,  under  Mont 
Code  Civ.  Proc  t  55,  p.  50,  providing  that 
when  a  cause  of  action  has  arisen  in  any  other 
state  or  territory,  or  in  any  foreign  country, 
and  by  the  "laws  thereof  an  action  cannot  be 
maintained  against  a  person  because  of  tbe 
lapse  of  time,  no  action  thereon  shall  be  com- 
menced against  him  in  Montana.  Chevrler  t. 
Robert,  6  Mont.  819,  12  Pac.  702. 
Nebraska. 

The  bar  of  the  statute  of  limitations  of  the 
state  of  Kansas,  to  which  the  maker  of  a  note 
in  Indiana  removed  after  its  execution.  Is  avail 
able  to  him  in  an  action  thereon  In  Nebraskiu 
under  Neb.  Civ.  Code,  t  18,  providing  that  all 
causes  of  action  which  are  barred  by  the  lav» 
of  any  state  or  territory  sbaJl  be  deemed  barred 
under  the  laws  of  Nebraska.  Hower  v.  Anlt- 
man,  27  Neb.  251,  42  N.  W.  1039. 

An  action  on  a  note  executed  in  Nebraska 
by  a  resident  thereof  is  barred  in  that  state. 
where  he  subsequently  removed  to  another 
state,  remaining  there  for  the  fall  period  of 
limitations  of  such  other  state,  under  Neb 
Code  Proc.  I  21,  providing  that  when  a  cause 
of  action  has  been  fully  barred  by  the  laws  of 
any  state  where  the  defendant  has  previously 
resided,  such  bar  shall  be  a  defense  In  Ne- 
braska. Webster  ▼.  Davies,  44  Neb.  301,  82  N. 
W.  484. 
Nevada. 

In  an  action  in  Nevada  on  a  note  executed 
in  California  but  payable  in  Nevada  the  statute 
of  limitations  of  the  latter  state  governs.  a» 
Nev.  Gen.  SUt.  t  3662,  providing  that  vhen 
the  cause  of  action  has  arisen  in  any  other 
state  or  territory,  by  the  laws  of  which  no  ac- 
tion can  be  maintained  thereon  from  lapse  o' 
time,  no  actl<Hi  can  be  maintained  in  Nevada, 
does  not  apply.  Drake  ▼.  Found  Treasure  Mio 
Co.  53  Fed.  Bep.  474. 
New  York. 

Under  the  express  provision  of  N.  T.  Code 
Civ.  Proc.  i  890,  an  action  by  a  nonresident, 
on  a  cause  of  action  accruing  against  a  non- 
resident, is  governed  as  to  limitation  by  tke 
laws  of  the  state  of  defendant's  residence.  So 
held  in  Fearing  v.  Glenn,  38  U.  S.  App.  424,  73 
Fed.  Rep.  116,  19  C.  C.  A.  388,  an  actios  to  re- 
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cover  aoBeflsments  In  New  Tork  from  a  stock- 
holder In  Rhode  Island. 

In  Clark  ▼.  Lake  Shore  ft  M.  S.  R.  Co.  94 
N.  Y.  217,  it  is  held  that  the  provision  of  N.  Y. 
Code  Civ.  Proc.  I  390,  making  the  bar  of  the 
statute  of  limitations  of  the  state  where  de- 
fendant resided  and  the  cause  of  action  arose 
ayailable  to  him  in  certain  cases  when  sued  in 
New  York,  does  not  apply,  as  the  suit 
was  brought  before  the  Code  of  Civil  Proced- 
ure took  effect,  and  I  414  provides  that  the 
chapter  in  which  %  390  occurs  should  not  apply 
In  certain  cases,  one  of  which  is  a  case  in 
which  a  person  is  entitled  when  the  act  takes 
effect  to  commence  an  action,  where  he  com- 
mences it  within  two  years  after  the  Code  takes 
effect,  in  which  case  the  "provisions  of  law" 
applicable  thereto  immediately  before  the  act 
took  effect  were  to  continue  to  be  so  applicable, 
Dotwithstanding  the  "repeal"  thereof,  the  court 
holding  that  a  doctrine  established  by  judicial 
decision,  was  a  "provision  of  law"  within  the 
latter  section. 

Beer  ▼.  Simpson,  65  Hun,  17.  19  N.  Y.  Supp. 
578,  holds  that  the  statute  of  limitations  of 
Colorado  was  not  available  as  a  defense  in  an 
action  in  New  York  on  a  Colorado  judgment, 
where  the  defendant  Is  a  resident  of  New  York, 
and  it  does  not  appear  when  he  became  such, 
nor  that  plaintiff  is  a  resident,  as  t  390  did 
not  apply  so  as  to  remove  the  case  out  of  the 
general  mle  that  the  leg  fori  governs. 
Ohio. 

In  Worth  r.  Wilson,  Wright  (Ohio)  162,  it 
is  held  that  the  Ohio  act  of  1830,  28  O.  L. 
34,  containing  the  first  legal  provision  allow- 
ing defendants  in  Ohio  to  plead  the  statute  of 
limitations  of  another  state,  did  not  authorize 
the  pleading  of  the  statute  of  limitations  of 
another  state  in  a  suit  brought  before  Its  pass- 
age, and  that  the  statute  of  the  other  state 
was  therefore  not  available  to  the  defendant. 

In  Gordon  y.  Preston,  Wright  (Ohio)  841, 
In  which  the  defendant,  relying  on  the  above 
provision  pleaded  the  statute  of  limitations  of 
New  Hampshire  where  the  note  in  suit  was  exe- 
cuted, the  court  held  that  such  plea  was  not 
good  because  it  did  not  sufficiently  set  out  the 
New  Hampshire  statute  of  limitations  relied 
on. 

In  State  use  of  Shipley  t.  Shipley,  7  Ohio, 
pt.  1,  p.  246,  the  court  states  that  in  the  ab- 
sence of  a  statute  the  lew  fori  would  govern 
In  an  action  on  a  bond  executed  in  Maryland 
between  parties  residing  there,  but  that  the 
bar  of  the  Maryland  statute  was  available  to 
defendant  in  Ohio,  under  the  Ohio  statute  pro- 
viding that  all  actions  founded  on  contract, 
made  between  persons  residing  without  the 
state  at  the  time  such  contract  was  made,  and 
which  are,  or  hereafter  may  be.  barred  by  the 
laws  of  tHe  state  where  made,  shall  be  and  con- 
tinue barred  when  brought  In  any  court  of 
Ohio. 

In  Horton  y.  Homer,  14  Ohio,  437,  16  Ohio, 
145.  the  headnote  states  that  a  contract  made 
In  New  York  state  for  the  payment  of  money  in 
rhat  state,  the  maker  residing  there  at  the 
time  of  its  execution,  is  controlled  by  the  laws 
and  affected  by  the  statute  of  limitations  of 
that  state,  but  in  the  opinion  the  reason  there- 
for la  shown  to  be  that  the  Ohio  statute  pro- 
rides  that  all  actions  founded  on  a  contract 
made  between  parties  resident  without  the 
state  at  the  time  such  contract  was  made,  and 
wtilcb  are  barred  by  the  laws  of  such  state, 
shall  be  barred  when  brought  in  Ohio. 

Clark  V.  Eddy,  22  Ohio  L.  J.  63,  holds,  in  an 
actloa  on  a  corenant  of  warranty  and  against 
encnmbrances  on  the  land  sold,  that  Ohio  Rev. 
Stat,  f  4990,  providing  that  if  by  the  laws  of 
the  state  or  country  where  the  cause  of  action 
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arose  the  action  is  barred,  It  Is  also  barred  In 
Ohio,  would  enable  the  defendant  to  Interpose 
the  bar  of  the  Illinois  statute  of  limitations,  al- 
though both  parties  resided  In  Ohio  when  the 
covenant  was  entered  into,  and  continued  so  to 
reside. 

While  Gibbons  y.  Ewell,  1  Handy  (Ohio)  561, 
which  throughout  the  case  seems  to  assume 
that  the  statute  of  limitations  of  Maryland 
where  the  note  in  suit  was  executed  would 
govern,  does  not  refer  to  the  Ohio  statute  rela- 
tive to  the  effect  of  the  bar  of  limitations  of 
another  state,  it  is  very  probable  that  the 
court  had  such  statute  in  mind  when  writing 
the  opinion. 
Pennsylyanliu 

The  provision  of  the  Pennsylvania  act  of 
June  26,  1895,  P.  L.  875,  that  when  a  cause  of 
action  has  been  fully  barred  by  the  laws  of  the 
state  or  country  In  which  it  arose,  such  bar 
shall  be  a  complete  defense  to  an  action  there- 
on in  Pennsylvania,  is  not  retroactive  so  as  to 
make  ttie  bar  of  the  statute  of  the  state  where 
the  injury  sued  for  accrued  available  In  an 
action  commenced  before  its  passage.  Dicker- 
son  y.  Ontral  R.  Co.  7  Pa.  DIst.  R.  104. 

Nor  does  it  apply  to  a  cause  of  action  on 
contract  existing  at  the  time  of  its  passage, 
although  the  action  was  not  commenced  until 
afterwards.  Shlnn  v.  Healy,  23  Pa.  Co.  Ct. 
123. 
Tennessee. 

An  action  in  Tennessee  on  a  note  executed 
and  payable  in  Missouri  where  the  parties  re- 
sided is  governed  as  to  limitation  by  the  Mis- 
souri statute  under  Tenn.  Code,  i  3480,  pro- 
viding that  where  the  statute  of  limitations  of 
another  state  has  created  a  bar  to  an  action 
on  a  cause  accruing  therein  while  the  party 
to  be  charged  was  a  resident  In  such  state,  the 
bar  is  equally  effectual  In  Tennessee,  and  in  the 
absenoe  of  evidence  as  to  the  Missouri  statute 
of  limitations  it  will  be  presumed  to  be  the 
same  as  that  of  Tennessee.  Bagwell  y.  Mc- 
Tlghe,  85  Tenn.  616,  4  S.  W.  46. 

But  in  Kempe  v.  Bader,  86  Tenn.  189,  6  S. 
W.  126,  it  is  held  that  an  action  might  be  main- 
tained in  Tennessee  on  notes  executed  in  Mis- 
souri in  which  state  both  parties  then  resided, 
where  the  defendant  removed  from  the  state 
before  the  cause  of  action  was  barred  by  the 
Missouri  statute,  as  the  above  provision  ap- 
plied only  where  the  cause  of  action  was  fully 
barred  before  the  defendant's  removal. 
Texas. 

In  Gautler  y.  Franklin,  1  Tex.  782,  It  Is 
held  that  the  Texas  statute  of  limitations  of 
1841,  I  18,  providing  that  no  action  shall  be 
brought  against  any  emigrant  of  the  republic 
to  recover  a  claim  barred  by  the  law  of  limita- 
tion of  the  state  from  which  he  emigrated, 
does  not  apply  so  as  to  make  the  bar  of  such 
other  state  available,  unless  the  right  of  ac- 
tion was  fully  barred  in  such  other  state  be- 
fore emigration. 

And  a  similar  ruling  wms  made  in  Smith  y. 
Crosby,  2  Tex.  414. 

A  provision  in  the  statute  of  limitation  in 
the  state  where  a  cause  of  action  on  a  note 
accrued,  that  where  the  statute  has  commenced 
to  run  It  will  continue  to  run  notwithstanding 
Intervention  of  any  Impediment  which  would 
have  prevented  the  operation  of  the  statute 
If  It  had  existed  when  the  cause  of  action  ac- 
crued, has  no  extraterritorial  force  so  as  to 
make  the  bar  of  such  state,  which  was  incom- 
plete at  the  time  of  defendant's  removal,  avail- 
able in  Texas  under  |  13.  Hays  y.  Cage,  2 
Tex.  501. 

In  Thompson  y.  Berry,  26  Tex.  268,  which 
was  an  action  to  recover  slaves  claimed  by  de- 
fendant  on   the   prescription   growing   out   of 
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tirenty  years*  possessloa  In  Loaislana,  an  In- 
■tructlon  that  the  demand  in  question  was  not 
barred  by  the  law  of  limitation  oif  Louisiana 
was  held  to  be  proper  under  i  18. 

The  law  of  the  state  in  which  the  note  in 
suit  was  executed  as  construed  by  its  courts 
will  goTern  in  an  action  in  Texas  in  determin- 
ing whether  the  claim  has  been  taken  out  of 
the  bar  of  the  statute  of  limitations  by  a  sub- 
sequent promise  under  such  proTlsion.  Bryan 
F.  Bouton,  10  Tex.  62. 


"Wrominff. 

Notwithstanding  the  proTislon  of  the  Wyom- 
ing statute  that  a  cause  of  action  on  a  judg- 
ment barred  by  the  statute  of  th«  state  In 
which  it  arose  is  also  barred  in  Wyoming,  the 
statute  of  such  other  state  is  not  available 
where  it  appears  that  defendant  has  been  ab- 
sent from  such  other  state  for  such  a  period  of 
time  that  under  its  laws  the  bar  of  the  statute 
is  not  complete,  even  though  his  absence  was 
due  to  employment  in  the  military  eerrlce. 
Bonnifleld  ▼.  Price.  1  Wyo.  223.        J.  H.  H. 


MICmOAN  SUPREME  COURT. 


V«^         Andrew  BELL,  Plff,  in  Err., 

V. 

Village  of  WAYNE. 


(. 


.Mich., 


.) 


TUe  lack  of  barrier*  on  tlie  side  of  ap- 
proaclies  to  a  bridge  -vrlll  not  make 
a  mnnldpalltr  liable  for  injuries  caused 
by  a  team  going  oflE  the  bank,  when  the  road- 
way was  wide  enough  for  twd  teams  to  pass 
without  difllculty,  and  the  proximate  cause 
of  the  accident  was  the  fact  that  the  horse 
became  frightened  and  so  unmanageable  that 
the  driver  could  not  keep  him  within  the  lim- 
its of  the  road., 

(Montgomery  and  Moore,  J  J.,  diesent,) 

<March  27,  1900.) 

ERROR  to  the  Circuit  Court  for  Wayne 
County  to  review  a  judgment  in  favor 
of  defendant  in  an  action  brought  to  recover 
damages  for  personal  injuries  alleged  to 
have  resulted  from  defendant's  negligently 
permitting  a  highway  to  remain  unsafe. 
jifftrmed. 

The  facts  are  stated  in  the  opinions. 

Messrs,  BtUitig  Sc  Hatch,  for  plaintiff 
in  error: 

The  question  of  the  duty  upon  the  defend- 
ant to  have  barriers  along  the  side  of  the 
road  was  for  the  jury,  and  should  have  been 
submitted  to  them  under  proper  instruc- 
tions. 

Malloy  V.  Walker  Tiop.  77  Mich.  448,  6  L. 
R.  A.  695,  43  N.  W.  1012;  Oage  v.  Pontiao, 
O.  d  N.  R,  Co.  105  Mich.  340,  63  N.  W.  318; 
ShatD  V.  Saline  Ttop.  113  Mich.  342,  71  N. 
W.  642. 

3  How.  Stat.  1366,  1366,  provides  that 
when  any  public  highway  which  passes  along 
the  bank  of  any  watercourse  shall  be  re- 
duced to  less  than  50  feet  it  shall  be  the 
duty  of  the  highway  commissioner  to  restore 
it  to  that  width. 

It  was  a  question  for  the  jury  to  say 
whether  this  was  such  a  watercourse  as  to 
bring  this  case  within  the  statute. 

Earl  V.  De  Hart,  12  N.  J.  Eq.  280,  72  Am. 
Dec.  395;  Carver  v.  Detroit  d  8,  PI.  Road 


Note. — ^As  to  liability  of  municipal  corpora- 
tion for  failure  to  provide  railings  or  barriers 
at  dangerous  places  along  a  public  highway, 
see  MaJloy  v.  Walker  Twp.  (Mich.)  6  L.  B.  A. 
695,  and  note. 
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Co.  61  Mich.  584,  28  N.  W.  721,  Affirming 
69  Mich.  616,  25  N.  W.  183. 

When  an  accident  happens  from  a  negli- 
gent defect  in  a  highway  the  fact  that  the 
horse  was  at  the  time  uncontrollable  or  run- 
ning away  furnishes  no  defense  to  an  ao- 
tion  for  the  injury. 

Ring  v.  Cohoes,  77  N.  Y.  83,  33  Am.  Rep. 
574;  Ehrgott  v.  New  York,  96  N.  Y.  283,  48 
Am.  Rep.  622;  Ivory  v.  Deerpark,  116  N.  Y. 
486,  22  N.  E.  1080;  Kennedy  v.  New  York, 
73  N.  Y.  365,  29  Am.  Rep.  160;  Allen  ▼. 
Hancock,  16  Vt.  230;  Hunt  v.  Pownal,  9  Vt 
411 ;  Winship  v.  Enfield,  42  N.  H.  197 ;  Btari 
V.  Lancaster,  57  N.  H.  92;  Clark  v.  Barring- 
ton,  41  N.  H.  48;  Bartlett  v.  Hooksett,  48 
N.  H.  18;  Baldioin  v.  Greenwoods  Tumpk. 
Co.  40  Coun.  238,  16  Am.  Rep.  33;  HiUl  7. 
Kansas,  54  Mo.  601,  14  Am.  Rep.  487 ;  Ba»- 
sett  V.  St.  Joseph,  53  Mo.  295,  14  Am.  Rep. 
446;  Pittsburgh  City  v.  Orier,  22  Pa.  54. 
60  Am.  Dec.  66;  Hey  v.  Philadelphia,  81 
Pa.  44,  22  Am.  Rep.  733 ;  Kitchen  v.  Union 
Tiop.  171  Pa.  145,  33  Atl.  76;  Burrell  Tipp. 
v.  Unmpher,  117  Pa.  353,  11  Atl.  619;  Yo- 
ders  V.  AmweU  Ttop.  172  Pa.  447,  33  Atl. 
1017;  Kennedy  v.  Cecil  County  Comrs.  69 
Md.  65,  14  Atl.  624;  Baltimore  d  H.  Tumpk. 
Co.  V.  Bateman,  68  Md.  399,  13  Atl.  54; 
Joliet  V.  Shufeldt,  144  Til.  410,  18  L.  R.  A 
750,  32  N.  E.  969;  Carterville  v.  CooJb,  129 
111.  152,  4  L.  R.  A.  721,  22  N.  E.  14;  hacoh 
V.  Page,  48  111.  500;  Tallahassee  v.  Fortune, 
3  Fla.  26,  52  Am.  Dec  358;  Atlanta  v.  WU- 
son,  59  Ga.  544,  27  Am.  Rep.  396;  Martin 
V.  Algona,  40  Iowa,  393;  Byerly  v.  Anamosa, 
79  Iowa,  208,  44  N.  W.  369;  Pjmler  v. 
Strawberry  Hill,  74  Iowa,  646,  38  N.  W. 
521 ;  Miller  v.  Boone  County,  95  Iowa,  5,  ^ 
N.  W.  352:  Qould  v.  Sohermer,  101  Iowa, 
582.  70  N.  W.  697 ;  CrawfordsviUe  v.  Smith, 
79  Tnd.  309.  41  Am.  Rep.  612;  Boone  Countv 
Comrs.  V.  Mutohler,  137  Ind.  140,  36  K.  E. 
534;  Parke  County  Comrs.  v.  Sappenfield, 
6  Ind.  App.  577,  33  N.  E.  1012. 

The  weight  of  authority  is  certainly  with 
the  New  York  rule,  and  it' seems  the  fairer. 
It  has  been  approved,  and  the  cases  holding 
its  doctrine  have  been  cited  with  approval, 
in— 

Ross  V.  Ionia  Twp.  104  Mich.  320,  62  N. 
W.  401 ;  Gage  v.  Pontiao,  O.  d  N.  B.  Co.  105 
Mich.  335,  63  N.  W.  318;  Simons  v.  Casco 
Twp.  105  Mich.  588,  63  N.  W.  500;  Shaw  v. 
SaUne  Twp.  113  Mich.  342,  71  N.  W.  642. 
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Ball  y.  Wathb. 
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£yeD  under  fhe  strictest  of  the  decisions 
this  case  should  have  gone  to  the  jury. 

Koss  y.  Ionia  Twp,  104  Mich.  324,  62  K. 
W.  401;  Langworthy  v.  Oreen  Ttop.  95 
Mich.  93,  64  N.  W.  697. 

It  was  for  the  jury  to  say,  upon  the  testi- 
mony,  whether  plaintiff's  horse  was  running 
away,  or  so  far  uncontrollable  as  to  make 
the  n^ligence  of  defendant  a  remote  cause 
of  plaintiff's  injury. 

Igt.  Clair  Mineial  Springs  Co,  v.  8t  Clair, 
90  Mich.  467,  56  N.  W.  18;  Bleil  v.  Detroit 
Street  R.  Co.  98  Mich.  228,  57  N.  W.  117; 
/^OM  V.  Ionia  Ttop,  104  Mich.  324,  62  N.  W. 
401;  Gage  v.  Pontiao,  O.  d  N,  K.  Co,  105 
Mich.  337,  63  N.  W.  318;  Lamheck  y.  Orand 
Rapids  d  I.  R,  Co.  106  Mich.  &12,  64  N.  W. 
479;  White  y.  Riley  Twp,  113  Mich.  295,  71 
N.  W.  602;  Bhaw  y.  Saline  Twp.  113  Mich. 
342,  71  N.  W.  642;  Babson  y.  Rockport,  101 
Mass.  93 ;  Britton  y.  Cummington,  107  Mass. 
347;  Wright  y.  Templeton,  132  Mass.  49; 
Hinckley  v.  Somerset,  145  Mass.  326,  14  N. 
E.  166;  Harris  y.  Cfreat  Harrington,  169 
MaFs.  271,  47  N.  E.  881;  Aldrioh  y.  Qorham, 
77  Me.  287 ;  Spaulding  y.  Winslow,  74  Me. 
534;  Houfe  y.  Fulton,  29  Wis.  296,  9  Am. 
Rep.  568;  OUon  y.  Chippewa  Falls,  71  Wis. 
558.  37  N.  W.  675;  Yoders  y.  Amwell  Twp, 
172  Pa.  453,  33  AU.  1017. 

From  the  point  where  the  ends  of  the 
bridge  proper  touch  the  road  there  is  noth- 
ing artificial  to  distinguish  the  place  of  the 
accident  from  any  other  part  of  the  same 
highway. 

Traversy  y.  Gloucester,  15  Ont.  Rep.  217; 
A'eircomfe  y.  Montgomery  County,  79  Iowa, 
400,  44  N.  W.  715;  Tolland  y.  Willington, 
20  Conn.  578;  Moreland  y.  Mitchell  Coun- 
ty, 40  Iowa,  394;  Nims  y.  Boone  County,  66 
Iowa.  272,  23  N.  W.  663;  Tinkham  y.  Stock- 
bridge,  64  Vt  480,  24  Atl.  761. 

Messrs,  Cntolieoa  ft  Stellwasen,  for 
defendant  in  error: 

It  ought  not  to  be  left  for  a  jury  to  say 
when  barriers  should  or  should  not  be  pro- 
yided  along  highways. 

This  court  has  allowed  the  jury  to  deter- 
mine whether  a  barrier  was  necessary  or  not 
in  cases  where,  if  a  horse  was  frigntened, 
he  was  frightened: 

1.  By  the  condition  of  the  highway  itself. 
Simons  y.  Casoo  Twp,  106  Mich.  588,  63 

N.  W.  500. 

2.  Where  something  naturally  calculated 
to  frighten  horses  existed  in  or  near  the 
highway  for  a  long  time. 

Ross  y.  Ionia  Ttop,  104  Mich.  320,  62  N. 
W.  401. 

3.  Also,  in  cases  where  the  accident  oc- 
curred without  fright,  through  the  condition 
of  the  highway  itself,  without  any  interven- 
ing cause. 

Malloy  y.  Walker  Twp,  77  Mich.  448,  6 
L.  R.  A.  095,  43  N.  W.  1012. 

If  the  case  at  bar  is  to  be  ruled  by  Shaw 
y.  Saline  Twp.  113  Mich.  342,  71  N.  W.  642, 
then  the  township  of  Nankin,  not  the  yillage 
of  Wayne,  is  charged  with  the  duty  of  keep- 
ing the  approach  to  the  bridge  in  repair. 

The  statutes  in  Massachusetts  and  Maine 
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expressly  make  the  municipality  liabla  lor 
the  want  of  railings. 

Maine  Stat.  1883,  9  80,  p.  260. 

Under  the  decisions  in  this  state  neither 
the  so-called  Massachusetts  rule,  nor  the 
New  York  rule,  applies  to  the  case  at  bar. 

Agnew  y.  Corunna,  55  Mich.  428,  54  Am. 
Rep.  338,  21  N.  W.  873;  Beall  y.  Athena 
Twp.  81  Mich.  536,  45  N.  W.  1014;  St.  Clair 
Mineral  Springs  Co.  y.»St.  Clair,  96  Mich. 
463,  56  N.  W.  18;  Kingsley  y.  Bloomingdale 
Twp.  100  Mich.  340,  67  N.  W.  333. 

Where  there  is  proximate  cause  for  which 
the  municipality  is  not  liable,  there  can  be 
no  recovery. 

White  y.  Riley  Twp.  113  Mich.  296,  71  N. 
W.  502;  Moulton  y.  Sanford,  61  Me.  127; 
Perkins  y.  Fayette,  68  Me.  152;  Hubbell  y. 
Yonkers,  104  N.  Y.  434,  58  Am.  Rep.  622, 
10  N.  E.  858;  Patchen  y.  Walton,  17  App. 
Diy.  158,  45  N.  Y.  Supp.  145;  Glasier  r. 
Hebron,  131  N.  Y.  447,  30  N.  E.  239,  82  Hun, 
311,  31  N.  Y.  Supp.  236;  Lane  y.  Hancock, 
142  N.  Y.  510,  37  N.  £.  473;  Smith  y.  Kan- 
awha County  Ct.  33  W.  Va.  713,  8  L.  R.  A. 
82,  11  S.  E.  1;  Worrilow  y.  Upper  Chiches- 
ter Twp,  149  J>a.  40,  24  Atl.  85;  Kieffer  y. 
Hummelstown^  151  Pa.  304,  17  L.  R.  A.  217, 
24  Atl.  1060;  Herr  y.  Lebanon,  149  Pa.  222, 
10  L.  R.  A.  106,  24  AU.  207. 

Chrant,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  distinction,  now  contended  for  in 
cases  of  this  character,  was  not  lost  sight  of 
by  the  writer  of  the  opinion  in  Doak  v.  Sagi- 
naw Twp,  119  Mich.  680,  78  N.  W.  883.  The 
ditferencee  between  that  case  and  this  are 
these:  In  this  case  the  banks  were  higher 
and  steeper,  at  least  on  one  side.  In  the 
Doak  Case  the  frightened  horse  backed  into 
the  ditch.  In  the  present  case  the  backine 
horse  was  struck  by  the  plaintiff,  started 
forward,  crossed  the  road,  and  went  down 
the  embankment.  The  roadbed  in  this  case 
was  wider  than  that. .  Here  the  roadbed  was 
17  feet  wide,  and  in  good  condition.  In  both 
cases  the  horses  were  frightened,  and  not  by 
anything  for  which  the  township  was  at 
fault.  In  the  Doak  Case  it  was  uncertain 
what  frightened  the  horse  and  caused  him 
to  back.  In  the  present  case  it  was  two 
boys  in  a  tree:  The  plaintiff  lost  control  of 
his  horse,  so  that  he  was  unable  to  keep 
him  within  the  traveled  way,  17  feet  wide. 
He  testified  that  there  would  have  been  no 
trouble  if  the  horse  had  not  seen  the  boys 
in  the  tree.  Whether  this  is  a  case  where 
barriers  should  have  been  erected  I  do  not 
deem  it  necessary  to  determine.  In  Massa-  * 
chusetts  the  statute  expressly  makes  town- 
ships liable  for  the  failure  to  erect  barriers. 
What  the  decisions  would  be  if  their  statute 
were  like  ours  is  at  least  doubtful.  In 
Hinckley  v.  Somerset,  145  Mass.  326,  14  N. 
E.  166,  the  stone  wall  which  formed  the  bar- 
rier was  2  feet  high.  On  the  outside  of  the 
wall  was  water  10  feet  deep,  the  surface  of 
which  was  about  8  feet  below  the  top  of 
the  wall.  The  hor««  became  frightened  at 
some  oyster  boats,  I  ran  into  or  upon  the 
wall,  and  got  astride  of  it  witii  his  hind 
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legs.  That  case  is  in  direct  conflict  with 
Beall  V.  AtJiens  Ttcp,  81  Mich.  536,  45  N.  W. 
1014.  It  is  impossible  to  reconcile  them. 
In  Harris  v.  Great  Barrington,  169  Mass. 
271,  47  N.  E.  881,  it  was  held  that  the  road- 
bed, 17  feet  wide,  was  not  defective  by  rea- 
son of  narrowness,  but  that  there  was  evi- 
dence that  the  highway  was  defective  for 
want  of  a  sufllciQnt  railing.  If,  as  my 
Brother  Montgomery  says,  the  rule  has  not 
been  made  entirely  clear  by  the  decisions,  it 
undoubtedly  results  from  the  difficulty  in  de- 
termining when  the  driver  has,  and  when  he 
has  not,  lost  control  of  his  frightened  horse. 
In  the  Doak  Case  the  horse  had  become  so 
unmanageable  that  the  driver  could  not  pre- 
vent his  backing:  Doak's  counsel  said  in 
their  brief:  "The  driver  did  his  utmost  to 
prevent  the  backing."  In  the  present  case 
the  frightened  horse  was  backing,  was 
struck  by  the  driver,  and  had  become  so  un- 
manageable that  he  could  not  keep  him  with- 
in the  limits  of  the  traveled  road,  wide 
enough  for  two  teams  to  pass  with  perfect 
safety.  Plaintiff  did  his  utmost  to  keep  the 
horse  in  the  road,  but  failed  to  do  so.  We 
held  in  8t.  Clair  Mineral  Springs  Co.  v.  8t. 
Clair,  96  Mich.  463,  66  N.  W/18,  that  where 
a  horse  stopped,  backed  over  the  apron  of  a 
bridge  against  an  insufficient  railing,  fell 
into  the  water,  and  was  drowned,  the  town- 
ship was  not  liable.  In  that  case  there  was 
no  fright.  The  horse  started  up  the  bank, 
and  backed  because  of  too  great  a  load.  Un- 
der the  contention  of  the  plaintiff  in  this 
case,  if  the  horse,  instead  of  backing  from 
an  overload,  had  backed  from  fright,  and  the 
jury  could  find  that  the  driver  had  lost  only 
temporary  control,  the  township  would  have 
been  liable.  In  neither  case  was  the  town- 
ship responsible  for  the  proximate  cause  of 
the  accident.  What  difference,  in  principle, 
between  the  two  ca«es?  Is  it  logical  to  say 
that,  where  the  horse  backs  from  other  cause 
than  fright,  the  township  is  not  liable,  but 
where  he  backs  from  fright  it  is  liable,  pro- 
vided the  jury  are  able  to  find  that  the  driv- 
er had  not  lost  complete  control  of  him? 
There  certainly  is  no  difference  in  the  liabil- 
ity between  backing  and  shying  or  running 
down  an  embankment  or  into  a  ditch,  in 
Beall  V.  Athens  Ttop.  the  horse  became  fright, 
ened  at  a  log  upon  the  side  of  the  highway. 
The  driver  struck  his  horse,  which  jumi>ed 
forward,  and  upset  the  buggy.  In  this  vase 
the  horse  became  frightened,  was  struck, 
could  not  be  kept  within  the  highway,  and 
went  down  the  embankment.  Where  is  the 
difference  in  principle  or  in  the  facts  between 
that  case  and  the  present?  Both  horses 
went  over  the  side  of  the  Koad  because  their 
drivers  were  unable  to  keep  them  within  the 
traveled  way.  In  Lambeck  v.  Qramd  Rounds 
d  I.  R.  Co.  106  Mich.  512,  64  N.  W.  479, 
plaintiff's  horse  had  run  for  a  block,  and 
ran  into  the  end  of  a  car  standing  in  the 
highway.  Plaintiff  was  unable  to  keep  him 
from  running  the  carriage  against  it.  It 
was  held  that  the  horse  was  beyond  control. 
In  Agnew  v.  Corunna,  56  Mich.  428,  {>4  Am. 
llep.  338,  21  N.  W.  873,  it  was  claimed  that 
the  horse  was  frightened  at  a  large  stone 
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standing  in  the  highway  between  the  road- 
bed and  the  gutter,  turned  up  a  side  street, 
and  upset  the  buggy.  It  was  there  said: 
"If  the  stone  had  anything  to  do  with  the 
action  of  the  horse  and  damage  to  the  bug- 
gy, it  was  by  frightening  the  animal,  and 
not  by  hurting  or  impeding  him."  If  the 
horse  in  that  case  had  shied  or  run  into  the 
gutter,  or,  running  down  the  side  of  the 
roadbed,  had  caused  the  buggy  to  sway  and 
upset)  would  not  the  rule  of  law  have  been 
the  same?.  In  Bleil  v.  Detroit  Street  R.  Co. 
98  Mich.  229,  67  N.  W.  117,  the  horse  Mm 
hitched,  broke  away,  and  ran  into  iron  ralU 
piled  upon  the  street.  If  the  driver  had 
been  in  the  buggy  when  the  window  fell,  and 
the  horse  had  started  and  run  upon  the  rails. 
causing  the  same  injury,  would  this  ooun 
have  said  that  the  rails,  and  not  the  falling 
of  the  window,  were  the  proximate  cause  of 
the  injury,  if  the  jury  were  enabled  to  find 
that  the  horse  wa-s  not  beyond  control: 
What  is  the  principle  or  rule  upon  which 
these  decisions  are  based?  It  is  that  tJifl 
primary  cause  of  the  accident  is  the  fright 
of  the  horse,  not  the  defect  in  the  highway. 
Why  should  a  jury  be  left  to  speculate  upon 
the  question  whether  the  driver  could  have 
controlled  his  horse  but  for  the  defect  in  the 
highway?  In  Langworthy  v.  Green  Ttcp. 
95  IMich.  93,  54  N.  W.  697,  the  wagon  struck 
a  log,  which  was  from  4  to  18  inches  above 
the  roadbed,  and  near  the  center  thereof. 
The  horse  had  not  left  the  traveled  road,  bat 
had,  for  some  reason  which  did  not  appear, 
shied  a  little  to  one  side.  It  did  not  appear 
that  the  horse  was  running,  or  was  going  at 
an  unsafe  speed  for  a  properly  constructed 
roadbed.  By  referring  to  the  same  case  11 
88  Mich.  207,  50  N.  W.  130,  it  will  be  s«n 
that  the  plaintiff  was  driving  at  a  slow  trot 
when  the  log  was  struck. 

We  are  not  concerned  with  th6  rule  in 
other  courts,  if  this  court  has  established  a 
rule  and  followed  it.  In  the  cases  above 
cited  I  think  we  have  established  and  recog- 
nized the  rule  to  be  that  a  township  is  not 
liable,  under  our  statute,  for  the  failure  to 
maintain  barriers,  where  the  horse  leaves  a 
traveled  highway,  which  is  in  good  condition 
and  wide  enough  to  drive  upon  with  safety, 
through  any  cause  for  which  the  township  ia 
not  responsible.  When  a  horse  has  become 
so  frightened  that,  under  proper  manage- 
ment, he  cannot  be  kept  within  a  good  road- 
bed 17  feet  wide,  he  is  beyond  control,  un- 
der our  decisions,  and  t'le  fright^  not  the  ab- 
sence of  barriers,  is  tiie  cause  of  the  acci- 
dent. Upon  no  other  rule  can  these  deci- 
sions, in  my  opinion,  be  sustained. 

I  think  the  learned  circuit  judge  was  cor- 
rect in  directing  a  verdict  for  the  defendant. 
Its  reversal  would,  in  my  judgment,  result 
in  overruling  the  cases  above  (»ted,  and  ap- 
proved in  Doak  v.  Saginatc  Twp, 

The  judgment  should  he  affirmed. 

Long,  J.,  concurred. 

Hooker,  J.,  concurring: 
The  doctrine  that  a  township  is  not  liable 
for  an  injury,  where,  though  negligent,  such 
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negligence  is  not  the  proximate  caiue  of  the 
injury,   has    been   asserted    and   reiterated 
many  times  by  this  court.    Like  other  rules, 
it  is  invoked  in  many  cases  where  its  appli- 
cation is  of  doubtful  propriety,  and  doubt- 
less in  some  to  which  it  should  not  be  ap- 
plied.   It    is    not     unnatural     that   minds 
should  differ  in  close  cases,  and  there  is  al- 
ways danger   that    a  misapplication   shall 
make  it  more  difiicult  to  adhere  to  the  rule, 
and  easy  to  extend  it.  There  is  but  one  prop- 
er way  to  deal  with  such  questions,  and  that 
is  to  adhere  to  the  underlying  principle,  and 
not  put  too  great  emphasis  upon  similar, 
but  not  necessarily  analogous,  decisions.     II 
this  is  done  in  this  case,  f  am  of  the  opinion 
that  its  proper  solution  need  not  be  difficult. 
It  has  been  several  times  held  that  where  a 
horse,  while  running  away,  strikes  an  ob- 
struction, the  resulting  injury  is  due  to  the 
running  away,  and  not  to  the  obstruction, 
because  the  former,  and  not  the  latter,  is  the 
pioxiniate  or  moving  cause  of  the  injury. 
The  law  requires  highways  to  be  kept  in  con- 
dition for  the  ordinary  uses,  and  it  expects 
the  driver  to  be  in  control  of  his  horse,  and 
does  not  assume  to  compensate  those  who 
are  injured  through  a  failure  to  maintain 
such  control.     The  decisions  do  not  refuse  re- 
lief upon  the  ground  that  the  horse  was  run- 
ning away,  but  upon  the  ground  that  the  un- 
controlled  impulse    of   the   horse   was   the 
moving,  i.  e.,  proximate,  cause.     Where  the 
loss  of  control  is  due  to  the  negligence  of  the 
town,  it  has  been  held  that  the  township  is 
liable,  but  where  it  is  due  to  other  causes 
the  contrary  has  been  usually  held.     We  are 
cited  to  cases  which  hold  that  the  mere  shy* 
ing  of  a  horse  is  not  sufBcient  to  exonerate  a 
township,  the  reason  being  given  that  shy- 
ing is  to  be  expected  of  a  horse,  and  that 
control  cannot  be  said  to  be  lost  if  the  horse 
is  so  far  under  the  control  of  the  driver  as 
to  be  immediately  stopped  or  brought  back 
to  the  traveled  way.     It  makes  little  differ- 
ence whether  we  say  that  the  horse  was  un- 
der control  of  the  driver  when  he  shied,  or 
that  the  want  of  control  was  but  momentary, 
and  to  be  expected  at  times  with  any  horse, 
from   his   common    and   known   habit,   and 
therefore  an  exception  to  the  rule.     In  nei- 
ther is  ground  for  breaking  down  the  rule. 
The  case  can,  at  most,  be  treated  as  an  ex- 
ception, and,  though  a  precedent  governini; 
cases  where  a  horse  shies  suddenly  a  little 
out  of  the  beaten  track,  it  does  not  follow 
that  the  exception   should   cover   all   cases, 
wliere  the  want  of  control  is  of  short  dura- 
tion, or  where  caused  from  some  vice  or  hab- 
it wliich  cannot  be  said  to  be  found  in  horses 
in  general.     A  horse  which,  through  fright 
at  an  object  on  one  side  of  the  road,  leaves 
the  traveled  way,  and,  notwithstanding  thi3 
utmost  efforts  of  the  driver,  cannot  be  made 
to  return  to  it,  and  ultimately  crosfes  the 
highway  ditch,  or  goes  to  the  verge  of  an 
embankment,  which  slides   down   with   him, 
has  done  something  more  than  to  merely  shy. 
To  "shy"  is  defined  as  "to  start  suddenly 
aside  as  if  a  little  frightened."     So,  if  the 
horse  should  rear,  and  fall  against  the  car« 
ria^e,  throwing  all  down  an  embankment,  or 
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if  he  should  refuse  to  obey  the  driver  to  go 
forward,  and  back  up  instead,  overturning 
the  buggy  against  a  tree  in  the  highway,  or 
going  down  an  embankment,  the  horse  is  lie- 
yoiid  control,  as  much  as  though  running 
Away,  and,  to  my  mind,  much  more  tUjuk 
when  merely  or  momentarily  starting  and 
shying.  If  these  instances  are  enlargements 
of  the  adjudicated  instances  of  shying,  they 
are  not  within  the  exception,  and,  if  one  aft- 
er another  they  are  included  within  the  ex- 
ception, the  rule  will  soon  give  way  under 
the  evolution  of  the  exception.  It  is  as 
much  the  duty  of  the  citizen  to  drive  rea- 
sonably tractable  horses  as  it  is  of  the  com- 
munity to  maintain  reasonably  safe  high- 
ways, and  as  much  the  duty  of  courts  to  hold 
the  former  to  the  consequences  of  a  failure 
of  the  performance  of  his  duty  as  the  latter, 
and  it  is,  to  say  the  least,  fairly  debatable 
whether  the  doctrine  of  proximate  cause  is 
not  a  reasonable  and  just  one.  It  is  not  yet 
the  law  that  the  highways  must  be  so  level 
and  smooth  that  a  horse  cannot  capsize  a 
carriage,  and  provided  with  barriers  so 
strong  that  a  team  cannot  break  them  do\vn, 
to  the  injury  of  the  driver.  Barriers  may 
be  required  in  some  cases,  as  where  the  high- 
way and  its  surroundings  are  of  such  a  char- 
acter as  of  themselves  to  create  the  dan.^er 
of  fright,  but  we  may  take  judicial  notice 
that  barriers  are  usually  limited  to  such 
places,  and  are  not  common  along  our  high- 
way dit<-hes  or  causeways.  The  Case  of 
Doak  was  correctly  decided,  in  my  opinion. 
The  present  case  is  substantially  on  all  fours 
with  Beall  v.  Athena  Twp,  The  other  cases 
are  not  cited,  because  referred  to  in  the  opin- 
ions of  my  brethren.  I  think  the  judgment 
should  be  affirmed. 

Montgomery,  J.,  dissenting; 

This  is  an  action  for  personal  injuries 
claimed  by  the  plaintiff  to  have  been  caused 
by  the  negligence  of  the  defendant.  The  in- 
juries were  sustained  by  the  plaintiff.  May 
17,  1802,  upon  a  highway  within  the  corpo^ 
ration  limits  of  defendant.  The  highway 
in  question  crosses  the  River  Rouge  a  few 
rods  north  of  the  place  where  plaintiff  was 
injured,  and  the  approach  to  the  bridge 
crossing  the  river  is  elevated  at  the  point 
where  the  accident  happened  8  feet  10  inches 
on-  the  west  side,  the  descent  beinf  absolute- 
ly perpendicular,  and  8  feet  6  inches  on  the 
east  side,  the  descent  being  a  slope  above 
the  surrounding  country.  The  approach  to 
the  bridge  is  the  same  width  as  the  bridge 
where  they  join,  but  a  few  yards  north  of 
the  bridge,  and  at  the  point  where  the 
plaint  id'  was  injured,  it  is  but  17  feet  in 
width.  There  was  no  barrier  on  either  side 
of  the  approach,  to  prevent  travelers  from 
going  off  the  road  down  the  embankment  on 
either  side.  There  was  a  plum  tree  a  little 
west  of  the  roadbed,  at  a  point  where  the 
approach  to  the  bridge  ended,  and  a  few 
rods  south  of  the  place  of  the  accident,  to- 
wards the  main  part  of  the  village.  Upon 
the  morning  in  question,  Andrew  Bell,  the 
plaintiff,  was  driving  along  the  said  road  to- 
wards the  main  part  of  the  village,  on  his 
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way  to  the  home  of  his  sister-in-law,  Susan 
Bell,  who  lived  on  the  other  side  of  the  yil- 
la>;e.  He  was  driving  his  horse,  which  he 
deacribed  as  gentle,  and  not  given  to  shy- 
ing, attached  to  his  buckboard.  He  had 
crossed  the  bridge,  and  was  upon  the  south- 
ern approach  to  the  same,  at  a  point  nearly 
abreast  of  the  piling,  when  the  horse  caught 
sight  of  some  boys  in  the  plum  tree  picking 
blossoms,  and  thereupon  started  to  back. 
The  buckboard  wheels  were  cramped,  so 
that,  if  the  horse  continued  to  back.  Bell 
would  have  been  thrown  out  badcwards, 
down  the  abrupt  descent  upon  the  west  side, 
there  being  no  barrier  to  arrest  the  progress 
of  the  vehicle.  To  save  himself  from  this 
danger,  he  struck  the  horse  one  blow  with 
the  whip,  and  In  obedience  to  the  blow  the 
horse  started  forward  at  a  slow  pace  (about 
half  as  fast  as  a  man  can  walk).  The 
loosely-packed  earth  on  the  east  side  of  the 
approach  gave  way,  the  horse  slipped  down 
the  east  side  of  the  approach,  and  j^laintiff 
was  thrown  out,  and  sustained  the  injuries 
complained  of.  The  evidence  shows  that  the 
horse  was  not  running  away;  that,  at  the 
most,  he  took  but  three  or  four  steps  back, 
and  that  plaintiff  did  not  lose  control  of  the 
horse;  and  that  the  horse  had  his  own  way 
but  momentarily,  at  the  most. 

The  foregoing  is  the  statement  of  facts, 
taken  in  the  main  from  plaintiff's  brief,  and 
we  And  that  there  is  testimony  tending  to 
support  the  statement  in  every  particular. 
As  the  circuit  judge  directed  a  verdict  for 
the  defendant,  the  inquiry  is  whether,  as- 
suming this  state  of  facts,  the  plaintiff  was 
entitl^,  under  any  theory,  to  take  the  judg- 
ment of  the  jury  as  to  the  question  of  de- 
fendant's liability.  The  learned  circuit 
judge,  while  stating  that  he  was  unable  to 
reconcile  all  that  tlus  court  has  said  in  vari- 
ous cases,  regarded  it  as  stare  decisis  that 
tlie  presence  of  those  boys  in  the  plum  tree 
and  the  consequent  fright  of  the  horse  was 
the  proximate  cause  of  the  injury  to  plain- 
tiff, and  directed  a  verdict  for  defendant. 
We  think  it  must  be  conceded  that  this  court 
has  not  made  the  rule  in  this  class  of  cases 
entirely  clear.  It  is  equally  true  that  other 
courts,  in  dealing  with  the  broad  question 
of  proximate  cause,  as  well  as  in  dealing 
with  the  more  restricted  one  as  to  what  is  to 
be  deemed  an  intervening  cause,  such  as  re- 
lieves a  municipality  from  responsibility 
from  defective  highways,  have  encountered 
difficulties  at  every  turn,  and  have  not  al- 
ways dealt  with  the  question  logically.  See 
this  illustrated  in  cases  commented  on  by 
Judge  Cooley  (Cooley,  Torts,  pp.  76,  77,  and 
also  at  pages  622  et  seq,).  At  page  70, 
Judge  Cooley  states  one  of  the  rules  relating 
to  iSie  subject  as  follows:  "If  the  original 
act  ^'as  wrongful,  and  would  naturally,  ac- 
cording to  the  ordinary  course  of  events, 
prove  injurious  to  some  other  person  or  per- 
sons, and  does  actually  result  in  injury 
though  the  intervenUon  of  other  causes, 
which  are  not  wrongful,  the  injury  shall  be 
referred  to  the  wrongful  cause,  passing  by 
those  which  were  innocent.  But,  if  the 
original  wrong  only  becomes  injurious  in 
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consequence  of  the  interrention  of  some  diA- 
tinct  wrongful  act  or  <miission  by  another, 
the   injury  shall  be   imputed   to  the  last 
wrong  as  the  proximate  cause."    In  a  very 
able  discussion  of  the  causal  connection,  by 
Mr.  Wharton,  at  section  104  of  his  work  on 
N^ligence,  he  reaches  the  conclusion  that 
where  a  township  is  negligent  in  failing  to 
keep  its  highway  in  repair,  and  an  injury  re- 
sults    from   a    frightened    horse    strikiBg 
against  a  defect  in  the  way  from  which,  if 
he  had  not  been  frightened  he  could  have 
been  safely  guided  by  his  driver,  the  munici- 
pality is  not  liable  to  an  action,  for  reasons 
fully  stated   by   him.    He   adds,   however: 
"This  mode  of  reasoning  is  inapplicable  if 
the  evidence  is  that  the  horse,  being  driven 
with  due  care,  simply  shies  to  an  extent  com- 
mon and  probable  among  horses,  and  that 
when  shying  he  deflects  a  few  feet  from  the 
beaten  track,  and  then  strikes  against  a  de- 
fect and  is  hurt.    In  this  case,  as  the  shy- 
ing is  part  of  the  natural  and  probable  hab- 
its of  noTses,  and  does  not,  when  only  pro- 
ducing a  slight  change  of  course,  make  the 
horse  unfit  for  use  in  a  public  road,  the  road- 
making  authorities  are  liable  for  the  conse- 
quences."   See  also  Wharton,  N^.   §  983. 
There  are  many  cases  which,  as  pointed  out 
in  Lang  worthy  v.  Chreen  Twp.  95  Mich.  93. 
54  N.  W.  697,  hold  to  a  still  stricter  rule  of 
liability,  and  maintain  that  the  fact  that  the 
horse  is  frightened,  and  at  the  time  uncon- 
trollable, does  not  relieve  the  municipality 
of  liability.     We  think   the   better   rule  is 
that  quoted  from  the  text  of  Wharton  on 
Negligence,  and  this  rule  we  find  abundantly 
supported  in   those  jurisdictions   in  which 
the  stricter  rule,  above    adverted  iOy  does 
not  prevail.     The  case  of  Wright  v.  Tempte- 
ton,  132  Mass.  49,  is  very  similar  in  its  facts 
to  the  present.    The  plaintiff's  horse  was 
frightened  by  the  lantern  of  some  boys  fish- 
ing.    The    horse   backed   up,    cramped   the 
wagon,  and  carried  it  against  the  railing, 
which  gave  way.     Defendants  preferred  a  re- 
quest that,  if  the  horse  backed  a  distance  of 
20  or  30  feet,  the  plaintiff  could  not  recover. 
The  court  held  that  this  request  was  prop- 
erly   refused.     It    waa    held,    in    effect,  in 
Hinckley  v.  Somerset,  146  Mass.  326,  14  K. 
E.  166,  that  the  township  might  be  liable  if 
the  driver  did  not  lose  control  of  the  horse, 
or    lost    control    for   a  moment   only,   and 
either  regained  control,  or  would  have  re- 
gained it  but  for  a  defect  in  the  way.    See 
also  Harris  v.  Great  Barrington,  169  Mass. 
271,  47   N.  E.  881.     The  case  of  Olson  v. 
Chippewa  Foils,  71  Wis.  558,  37  N.  W.  57o. 
is  quite  similar  in  its  facts  to  the  present. 
It  was  said:     "The  team  instantly  and  sud- 
denly became  frightened  by  some  suddenly 
appearing  object,     .     .     .    and  as  instantly 
and  suddenly  backs  the  wagon  over  the  em- 
bankment.   .    .     .    Such    a    movement   of 
any  team  would  not  be  at  all  uncommon  un- 
der   such   circumstances,    and    so  the   ci^v 
might  have  anticipated  when  it  left  the  steep 
bank  of  the  creek  so  unguarded  in  such  a 
place."    The  distinction  contended  for  in  the 
present  case  was  again  noted  by  this  court  id 
Qage  v.  Pontiao,  5.  d  N.  R,  Co.  105  MieL 
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335,  63  N.  W.  318«and  recognized  in  8u 
mrms  v.  Caaco  Ttop.  106  Mich.  588,  63  N.  W. 
50O,  but  was  clearly  lost  sight  of  in  Doak  y. 
Saginaw  Ttop,  119  Mich.  680,  78  N.  W.  883. 
In  the  last  case  a  motion  for  a  rehearing 
should  be  granted.  We  think'  the  plaintilT 
was  entitled  to  go  to  the  jury. 

It  is  contended  in  this  court  that  the  high- 
way at  this  point  was  a  part  of  the  bridge. 
It  does  not  appear  that  tne  point  was  made 
on  the  trial,  and,  as  the  facts  are  not  as  fully 
developed  as  they  may  be  on  another  trial, 
we  do  not  discuss  it.  The  judgment  should 
be  reversed,  and  a  new  trial  ordered. 

Moore,  J.,  concurred* 

Rehearing  denied. 


Anton  RIBICH 

V, 

LAKE  SUPERIOR  SMELTING  COMPANY, 
Plff,  in  Err. 


i. 


.Mich., 


.) 


1.  A  eliarffe  tbat  a  master  elionld  la- 
■tract  Ilia  emploree  as  to  the  nature, 
force,  and  probable  effect  of  an  explosion  of 
a  pot  of  molten  metal  taken  by  the  employee 
from  a  blast  furnace,  in  case  it  comes  In  con- 
tact with  water,  and  that  it  Is  not  sufficient 
merely  to  instruct  that  an  explosion  is  likely 
to  follow  such  contact,  is  not  erroneous  as 
requiring  more  than  a  warning  that  an  explo- 
sion would  be  likely  to  cause  injury. 

2.  Fifteea  tboasaad  dollars  is  excea- 
iilve  to  a'vrard  an  employee  "as  dam- 
ages for  Injuries  resulting  in  severe  pain  for 
several  months  and  in  the  loss  of  an  eye, 
where  he  is  not  wholly  incapacitated  for  la- 
bor and  the  interest  on  the  amount  at  4  per 
cent  would  produce  an  income  greater  than 
his  earning  capacity  before  the  injury. 

(Grant,  Oh,  J.,  disaenU.) 
(March   27,  1900.) 

ERROR  to  the  Circuit  Court  for  Houghton 
County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  recover 
damages  for  n^ligence  which  resulted  in  in- 
jury to  plaintiff.    Affirmed  upon  cor^ition. 

Statement  by  Grant,  Ch.  J. : 

The  defendant,  in  connection  with  its  busi; 
ness  of  refining,  smelting,  and  manufactur- 
ing copper,  operated  cupolas  in  which  min- 
eral copper  was  smelted.  From  these  cupo- 
las molten  copper,  mixed  with  slag,  was  run 
into  cone-shaped  p6ts  at  a  temperature  of 
about  2,500".  The  pots  are  about  2  feet  in 
diameter  at  the  top,  and  taper  to  about  6 
inches  at  the  bottom;  are  made  of  cast  iron, 
about  an  inch  thick  all  round;  are  put  on 
two  wheels,  one  on  each  side.  The  axle  is 
built  onto  the  rim  of  the  pot  on  each  side  of 
the  wheel.  The  pot  is  swung  in  the  middle, 
with  a  handle  about  4  feet  long  riveted  to 
the  axle,  so  that  the  whole  can  be  pushed  or 


Nora. — For  duty  of  master  as  to   warning 
aervanta  of  dangers,  see  James  v.  Rapides  Lum- 
ber Co.   (La.)  44  L.  R.  A.  83,  and  note. 
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Eulled  by  the  handle.  The  pots  are  dumped 
y  throwing  the  handle  up  and  over,  when 
the  cone  slides  out  upon  the  ground.  The 
fall  of  the  cone  is  only  the  thickness  of  the 
rim.  About  fifteen  or  sixteen  pots  are  used 
in  each  cupola.  Two  men  are  employed  in 
wheeling  them  away  and  dumping  them. 
When  the  molten  matter  is  ready  to  be 
drawn,  each  man  takes  a  pot,  wheels  it  to  the 
spout,  and,  when  it  is  filled  to  the  required 
height,  wheels  it  outside  the  building,  leaves 
it,  takes  an  empty  pot^  and  returns.  The 
second  man  does  likewise.  The  pots  are  ar- 
ranged in  a  semicircle.  It  takes  from  two 
to  five  minutes  to  fill  a  pot.  Plaintiff  testi- 
fied that  it  took  about  five  minutes.  Four- 
teen or  fifteen  pots  were  used  on  the  day  of 
the  accident.  The  time  required  for  the  slag 
to  "set"  so  as  to  be  safe  to  dump  was  fixed 
by  the  experienced  vntneeses  at  from  eight  to 
thirty  minutes.  The  one  wheeling  out  the 
next  to  the  last  pot  would  set  it  at  the  outer 
end  of  the  line,  take  the  pot  at  the  other  end, 
which  had  been  cooling,  dump  it,  and  take 
it  back  to  be  filled.  T^e  one  taking  out  the 
last  pot  would  wheel  it  to  the  first  place 
made  vacant  by  the  removal  of  the  first  pot 
taken.  He  would  then  take  the  next  pot, 
dump  it,  and  return  to  the  cupola  to  refill  it. 
Thus  the  process  would  continue  until  the 
cupola  was  empty.  They  commenced  to  fill 
the  pots  about  7  o'clock  a.  m.,  and  com- 
menced to  dump  them  about  8  o'clock.  The 
accident  occurred  about  9  o'clock,  according 
to  plaintiff's  testimony.  The  snow  had  been 
cleared  away  from  a  space  where  the  pots 
were  to  be  dumped.  There  was  some  ice, 
which  was,  to  some  extent,  melted  by  the  hot 
cones.  When  plaintiff  dumped  the  fifth  or 
sixth  pot,  it  exploded,  and  the  molten  mat- 
ter fiew  into  his  eyes  and  upon  his  person. 
The  only  serious  injury  was  to  his  eyes.  He 
claims,  as  the  result  of  the  accident,  that  the 
sight  of  one  eye  was  entirely  destroyed,  and 
the  other  seriously  injured.  He  was  an  Aus- 
trian, about  twenty- three  years  old ;  had  been 
in  this  country  about  five  years ;  began  work 
for  the  defendant  in  December,  1896,  and 
was  injured  on  the  11th  day  of  January  fol- 
lowing. He  had  been  engaged  in  wheeling 
slag  from  the  furnaces  before,  but  this  was 
his  first  run  of  emptying  copper  and  slag 
mixed.  The  negligence  charged  is  the  fail- 
ure to  instruct  him  as  to  the  dangerous  na- 
ture of  the  work,  and  the  liability  of  such 
molten  copper  and  slag  to  explode  on  coming 
in  contact  with  water,  and  "as  to  the  danger 
that  might  result  from  an  explosion." 
Plaintiff  testified  that  he  had  no  warnings 
or  instructions,  but  that  he  simply  did  as 
his  ooemployee  who  had  been  engaged  at  this 
work  for  a  long  time,  did.  Several  witness- 
es on  the  part  of  the  defendant  testified  to 
informing  him  of  the  danger,  and  to  instruct^ 
ing  him  how  to  do  the  work.  Defendant  also 
gave  evidence  to  show  that  he  dumped  the 
wrong  pot,  contrary  to  instructions.  Plain- 
tiff recovered  verdict  and  judgment  for  $15,- 
000. 

Mr.  A.  R.  Qtbj  for  appellant. 
Mr,  A,  T.  Streeter  for  appellee. 
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Montgomery,  J.^  delivered  the  opinion  of 
the  court: 

I  am  not  able  to  agree  with  my  Brother 
Grant  that  there  was  error  in  the  instruction 
given.  In  Smith  v.  Peninsular  Car  Works, 
CO  Mich.  601,  27  N.  W.  662,  it  was  said  that 
where  extraordinary  risks  are  or  may  be  en- 
countered, if  known  by  the  master,  or  should 
be  known  by  him,  the  servant  should  be. 
warned  of  them,  their  character  and  extent, 
so  far  as  possible.  I  do  not  think  the  in- 
struction which  imposed  upon  the  defendant 
the  duty  of  explaining  to  plaintiflf  "the  na- 
ture, purpose,  and  probable  effect"  of  such  an 
explosion  as  would  be  likely  to  occur  from 
the  contact  of  water  with  mixed  copper  and 
slag,  fairly  construed,  goes  beyond  the  doc- 
trine of  the  Smith  Case,  It  is  a  reflection 
upon  the  intelligence  of  the  jury  to  assume 
that  they  would  construe  this  language  as 
imposing  upon  the  defendant  the  duty  of 
foretelling  the  precise  result  of  any  possible 
explosion.  What  the  language  fairly  im- 
ports is  that  it  was  the  duty  of  the  defend- 
ant to  warn  the  plaintiff  that  the  explosion 
would  be  of  such  a  nature  and  such  force  as 
would  be  likely  to  cause  injury,  and,  so  con- 
strued, the  instruction  is  within  the  rule  of 
the  Smith  Case.  1  agree  with  my  Brother 
Grant  that  we  should  not  evade  the  responsi- 
bility of  ordering  a  new  trial  where  a  sub- 
stantial injustice  is  dearly  shown. 

In  my  judgment,  the  veidict  in  this  case  is 
excessive,  and  a  new  trial  should  he  axoarded 
unless  the  plaintiff  icill  remit  from  the  ver- 
dict all  in  excess  of  $10,000. 

The  other  Justices  concurred  with  Mont- 
gomery, J. 

Grant,  Ch.  J.,  dissenting: 

1.  The  court  instructed  the  jury  as  fol- 
lows: "And  I  charge  you,  on  that  subject, 
whenever  there  is  any  hidden,  unusual,  or 
latent  danger  connected  with  any  work,  the 
law  imposes  a  duty  on  the  master  or  employ- 
er, of  informing  the  workmen  or  employee  of 
the  danger.  It  is  not  enough  to  tell  him  that 
the  work  is  dangerous,  but  the  particular 
danger  must  be  pointed  out  and  explained. 
In  this  case,  if  you  find  from  the  evidence 
that  there  was  danger  of  an  explosion  from 
the  contact  of  water  with  the  mixed  copper 
and  slag,  then  I  charge  you  that  that  was  a 
danger  that  was  known,  or  that  should  have 
been  known,  to  the  smelting  company,  and 
that  it  was  its  duty  to  warn  Ribich,  the 
plaintiff,  of  that  danger,  and  to  explain  to 
him  the  nature,  force,  and  probable  ef- 
fect of  such  an  explosion."  The  objection 
urged  against  this  instruction  is  that  it  was 
not  the  duty  of  the  defendant  to  explain  to 
plaintiff  the  "nature,  force,  and  probable  ef- 
fect" of  such  an  explosion.  It  is  insisted 
that  the  defendant's  duty  was  fully  per- 
formed when  it  had  instructed  him  how  to  do 
his  work,  had  informed  him  that  it  was  dan- 
gerous to  dump  the  pots  before  they  were 
sufficiently  set,  and  that  an  explosion  would 
likely  result.  The  question  is  one  of  great 
practical  importance  in  the  law  of  negligence. 
The  only  authorities  cited  in  the  briefs  of 
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either  counsel  are  Smith  r.  Peninsular  Car 
Works,  60  Mich.  501,  27  N.  W.  862,  and 
Fox  V.  Peninsular  White  Lead  d  Color 
Works,  84  Mich.  676,  48  N.  W.  203.  I  must 
assume  that  counsel  have  made  a  careful  ex- 
amination of  the  authorities,  and  are  unable 
to  cite  any  which  afford  much  light  upon  th« 
question.  After  as  careful  an  examination 
as  1  have  been  able  to  make,  I  do  not  find  the 
question  now  presented  discussed  to  any  ex- 
tent, or  any  authoritative  declaration  of  law 
applicable  to  this  case.  In  the  Smith  Cast 
the  plaintiff  was  engaged  in  carrying  a  ladle 
of  molten  iron  from  one  building  to  another, 
whereby  it  became  necessary  to  walk  over 
ground  covered  with  ice  and  water.  The  oc 
ciirrenco  was  an  unusual  one,  made  necessarT 
by  the  fact  that  the  fires  had  gone  out  in  one 
room.  No  instructions  or  information  were 
given  as  to  the  danger  of  an  explosion  if  the 
molten  iron  came  in  contact  with  the  water. 
The  court  below  had  directed  a  verdict  for 
the  defendant,  evidently  upon  the  ground 
that  the  plaintiff  had  assumed  the  risk.  The 
language  of  the  majority  opinion  does  not  go 
to  the  extent  of  the  instructions  now  com- 
plained of.  It  is  as  follows:  "Where  ex- 
traordinary risks  are  or  may  be  encountered, 
if  known  to  the  master,  or  should  be  known 
by  him,  the  servant  should  be  warned  uf 
these,  their  character  and  extent,  so  far  as 
possible."  It  was  further  said  that  it  was 
the  duty  of  the  defendant  to  inform  the 
plaintiff  "somewhat  of  its  dangerous  charac- 
ter." This  language  falls  far  short  of  hold- 
ing that  it  was  the  duty  of  the  defendant  in 
that  case,  in  addition  to  instructing  hiin 
hjow  to' do  the  work,  and  notifying  him  that 
there  was  danger  of  an  explosion  if  the  mol- 
ten iron  was  {^pilled  upon  the  ice,  to  also  in- 
form him  of  the  "nature,  force,  and  probable 
effect"  of  the  explosion.  The  Fox  Case  siia- 
ply  holds  that  it  was  the  duty  Of  the  defend- 
ant to  notify  his  employee,  the  plaintiff,  of 
the  danger  and  effect  of  inhaling  Paris  green, 
and  the  precautions  necessary  to  prevent  the 
injurious  effect.  Neither  of  these  cases  sup- 
ports the  soundness  of  the  instruction  now 
under  consideration.  The  evidence  from  sev- 
eral witnesses  on  the  part  of  the  defendant 
was  very  strong  that  plaintiff  was  fully  in- 
structed how  to  do  the  work,  the  reason  for 
thus  doing  it,  and  the  danger  of  an  explosion 
if  the  pots  were  dumped  before  the  contents 
were  sufficiently  "set."  Under  this  instruc- 
tion, the  jury  may  have  found  that  this  was 
true,  and  have  based  their  exceedingly  large 
verdict  upon  the  failure  of  the  defendant  to 
further  notify  the  plaintiff  of  the  "naiurx, 
force,  and  probable  effect"  of  the  explofiion. 
It  is  not  quite  clear  to  me  what  a  jury  would 
understand  by  the  "nature"  of  an  explosion, 
or  why  its  nature,  whatever  it  is,  should 
have  been  explained  to  the  plaintiff.  If.  bT 
the  information  conveyed,  he  knew  that  there 
was  danger  of  an  explosion,  what  more  no- 
tice did  he  require  for  his  own  protection? 
Should  he  have  been  told  that  it  might  kill 
him,  it  might  burn  him,  it  might  put  out  His 
eyes,  or  it  migjitblow  off  a  limb?  All  the^e 
things,  and  others,  might  be  the  effect  of  the 
explosion.     This  would  depend  upon  its  ae- 
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verity,  which  might  be  dilferent  on  different 
occasipns.     If  a  (i reman  employed  about  an 
engine  is  informed  of  the  liability  to  explo- 
sion if  the  boiler  is  not  kept  sufficiently  sup- 
plied with  water,  and  is  told  what  to  do,  in 
>iatching  the  water  gauges,  etc.,  is  tlie  em" 
ployer  bound  to  inform  him  further  of  tlie 
**nature,  force,  and  probable  effect"  of  an 
explosion?     MuBt  he  inform  him  that  pieces 
of  the  engine  may  strike  him  and  hurt  him 
or  kill  him,  and  that  steam  will  scald  himT 
Where  one  employed  to  use  kerosene  or  naph- 
tha in  lighting  lamps  or  running  engines  is 
instructed  how  to  do  the  work,  and  warned 
that  an  explosion  may  occur  if  the  work  is 
not  done  as  directed,  is  it  the  duty  of  the 
eiTiployer  to  further  inform  him  of  the  "na- 
ture, force,  and  probable  effect"  of  an  explo- 
sion, and  that  it  will  burn  or  injure  him  in 
other  ways?     It  may  safely  be  granted,  and 
is  undoubtedly  true,  that  even  an  educated 
man  would  not  be  a\vare  of  the  danger  of 
an  explosion  from  dumping  this  hot  slag  up- 
on water  or  ice.     But  when  he  is  notified 
that,  if  it  is  dumped  there  under  those  con- 
ditions, an  explosion  will  follow,  would  not 
the  average  man  understand  that  he  was  li- 
able to  be  injured?     Is  it  not  a  matter  of 
common  knowledge  that  explosions  are  liable 
to    cause    injury?     In  dumping  this    slag, 
plamtiff  was  obliged  to  stand  close  to,  and 
almost  over,  the  cone  as  it  went  upon  the  ice. 
Did  he  need  to  be  told  that  if  there  was  an 
explosion  the  hot  metal  would  fly,  and  he 
was  liable  to  be  injured?     There  could  not  be 
an  explosion  without  something  flying.    The 
only  thing  there  was  to  fly  was  the  molten 
slag,  or  the  outside  that  had  become  some- 
what   hardened.     The  authorities  are    uni- 
form, and  hundreds  of  cases  could  be  cited, 
holding  that  the  law  is  that  "if  there  are 
latent  defects  or  hazards  incident  to  an  oc- 
cupation, of   which   the   master   knows,   or 
ought  to  know,  and  which  the  servant,  from 
i^Tiorance  or  inexperience,  is  not  capable  of 
understanding  and   appreciating,  it   is    the 
master's  duty  to  warn  or  inform  the  servant 
of  thera."    Cofisolidated  Coal  Go,  v.  Haenni, 
140  111.  620,  35  N.  E.  162;   Beach,  Neg.   § 
3:)9;  1  Shearm.  &  Redf.  Neg.  §  203,  note  5; 
Wharton,  Neg.  §  206.     Keasonable  notice,  in 
order  that  the  employee  may,  by  the  exercise 
of  due  care,  avoid  the  danger,  is  all  that 
the  law  requires.     Is  not  the  law  satisfied 
when  the  party  has  been  fully  instructed  how 
to  do  the  work,  and  is  told  that  there  is  dan- 
ger of  explosion,  and  his  work  requires  him 
to  be  in  close  proximity  to  the  explosion  if 
it  occurs?     I  think  it  is.     If  the  employee 
desires  any  further  information  before  as- 
suming the  risk,  he  should  be  held  to  make 
further  inquiries.    The  question  of  instruc- 
tion and  warning  has  arisen  more  frequent- 
ly in  the  employment  of  infants,  where  the 
employer   is   held  to   more  explicit  instruc- 
tions and  warnings  than  in  the  case  of  adults. 
1  Shearm.  &  Redf.  Neg.  S  46.     The  author- 
ities are  meager  in  determining  what  is  u 
sufficient  warning.    Much  must  depend  upon 
the  circumstances  of  each  case,  in  applying 
the  rule.    In  PowerB  ▼.  Calcasieu  Sugar  Co, 
48  La.  Ann.  483,  19  So.  455,  plaintiff  acci- 
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dentally  stepped  into  a  ditch  of  hot  water  in 
tbe  evening,  and  was  severely  scalded.  De< 
fendant's  manager  testified  that  he  told  the 
plaintiff  "to  be  careful,  there  wjis  a  ditch 
along  side,  and  the  floor  was  uneven."  It  was 
held  that  the  admonition  was  iiitiuiiicient. 
The  court  said,  "If  an  admonition  of  danger 
is  relied  on,  it  must  be  timely  and  explicit, ' 
and  held  that  the  defendant  should  have  in- 
formed him  that  the  water  in  the  ditch  was 
hot.  Where  the  negligence  alleged  was  in  per- 
mitting plaintiff  to  pick  up  sodium  and 
potassium  and  put  them  into  water,  without 
warning  him  of  their  dangerous  and  explo- 
sive nature  when  placed  iA  contact  with  wa- 
ter, it  was  held  that  proof  of  knowledge  of 
facts  which  would  naturally  suggest  it  was 
all  that  the  law  required.  Hilt  v.  Meyer 
Bros.  Drug  Co.  140  Mo.  433,  41  S.  W.  909. 
The  ordinary  man  knows  the  effect  of  danger- 
ous elements.  It  is  the  common  education 
of  all.  He  knows  that  hot  water  and  steam 
will  scald;  that  fire  will  burn;  that  water 
will  drown ;  that  explosions  of  powder,  dyna- 
mite, oil,  naphtha,  and  molten  matter  will 
injure.  When  he  is  instructed  how  to  han- 
dle these  elements  in  order  to  avoid  explo- 
sion, and  is  informed  that  there  is  dan^^er 
of  explosion  if  he  does  not  handle  them  as  in- 
structed, he  has  received  from  his  employer 
all  the  warning  that  the  law  requires.  1 
think  that  the  instructions  were  erroneous. 

2.  It  is  earnestly  urged  by  counsel  for  de- 
fendant that  the  court  should  have  directed 
a  verdict  for  it,  because  the  evidence  conclu- 
sively show^  that  if  plaintiff,  as  he  testified 
he  did;  took  the  pot  in  its  order  and  dumped 
it,  no  explosion  could  possibly  have  occurred. 
This  would  require  us  to  find  that  it  took  a 
half  hour  or  more  to  fill  the  pots,  while  there 
is  testimony  that  it  took  lees  tinffe.  It 
would  also  require  us  to  leave  out  of  consid- 
eration an  important  piece  of  testimony  from 
Mr.  Franz,  plaintiff's  coemployee  and  a  wit- 
ness for  defendant,  that  he  told  plaintiff  just 
before  the  explosion :  "You  had  better  leave 
them  set  a  little  while.  They  are  too  hot." 
The  court  explicitly  instructed  the  jury  that, 
if  this  witness  so  informed  plaintiff,  he  could 
not  recover.  The  contention  upon  this  point 
cannot  prevail. 

3.  Plaintiff  alone  testifies  that  no  instruc- 
tions or  warning  were  given  him.  Several 
witnesses  testify  that  they  were  given. 
Counsel  strenuously  urged  that  the  prepon- 
derance of  evidence  is  so  great  in  favor  of 
defendant  that  this  court  should  grant  a 
new  trial,  under  a  statute  now  authorizing 
this  court  to  review  motions  for  a  new  trial. 
Inasmuch  as,  in  my  judgment,  the  case 
should  be  reversed  on  other  grounds,  we  need 
not  consider  this  question. 

4.  Complaint  is  made  that  the  verdict  is 
excessive,  and  that  for  this  reason^  the  court 
should  have  granted  a  new  trial.  *  The  stat- 
ute above  referred  to  imposes  the  duty  upon 
us  to  review  this  question,  and,  however  un- 
pleasant this  duty  may  be,  we  have  no  right 
to  escape  it.  Plaintiff  lost  the  sight  of  one 
eye.  His  left  eye  had  been  seriously  injured 
by  another  accident.  His  own  physician  ten- 
tified  that  he  had  30  per  cent  of  normal  sight 
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of  his  left  eye.  He  was  in  a  hospital  four 
weeks  because  his  physician  told  him  that 
he  did  not  want  to  attend  the  case  or  be  re- 
sponsible unless  he  was  removed  to  some 
place  where  he  could  get  better  care  and 
nursing  than  he  could  get  in  his  boarding 
house.  He  testified  that  he  was  better  at 
the  trial  than  when  he  came  out  of  the  hos- 
pital. "I  was  suffering  from  pain  then  near- 
ly as  bad  as  at  the  time  I  got  burned.  I 
could  not  tell  the  pain  I  suffered, -but  it  was 
about  two  months  after  that.  I  was  suffer- 
ing about  two  months  after  that  very  bad. 
I  have  had  pain  since  the  two  months."  He 
is  not  deprived  of  all  ability  to  labor.  Soon 
after  leaving  the  hospital  he  worked  for  de- 
fendant several  months,  helping  teamsters, 
and  earned  from  $15  to  $20  a  month.  Be- 
fore he  was  hurt  he  earned  $1.60  per  day. 
At  4  per  cent  the  $15,000  would  yield  an  an- 
nual income  of  $600, — $100  more  than  he 
could  earn  before  he  was  injured.  At  3  per 
cent  it  would  yield  $450,  which  is   within 


$50  of  what  he  could  earn  if  he  labored  ev- 
ery working  day  in  the  year,  including  hol- 
idays. Counsel  cite  Retan  v.  Lake  8hm  d 
M,  B,  R,  Co.  94  Mich.  146,  53  N.  W.  Mt, 
where  a  verdict  for  $30,000  was  suataiDed. 
That  case  was  decided  before  the  statute 
above  mentioned  was  passed.  Besides,  there 
is  no  parallel  between  that  case  and  tbis.  lo 
that  case  by  the  loss  of  both  feet  the  plais' 
tiff  was  a  helpless  cripple  for  life,  and  wai 
deprived  entirely  of  the  power  of  locomotion. 
I  cannot  avoid  the  conclusion  that  the  ver- 
dict is  excessive.  As  the  verdict  should  be 
set  aside  upon  other  grounds,  and  as  the  tes- 
timony upon  another  trial  may  be  different, 
it  is  unnecessary  to  determine  upon  this  rtv- 
ord  by  how  much  we  think  the  verdict  should 
be  reduced,  or  a  new  trial  ordered.  On  the 
question  of  excessive  verdicts,  see  Standatd 
Oil  Co.  V.  Tiemey  (Ky.)  14  L.  IL  A  677, 
note. 

Judgment   should  be  reversed,   and  new 
trial  ordered. 
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1.  The  Question  "vrlietber  a  proposed 
constitiitionttl  amendment  la  In  con- 
formity fvitlt  tbe  conatitntional  re- 
Quirements  In  constituting  but  a  single 
amendment*  and  also  the  question  whether 
the*  proposition  has  received  such  a  majori- 
ty as  the  Constitution  prescribes  for  its  adop- 
tion, are  judicial  questions  for  the  courts  to 
decide,  notwithstanding  the  fact  that  the 
legislature  has  declared  that  the  amendment 
Is  adopted  and  that  it  is  a  part  oif  the  Con- 
stitution of  the  state. 

S.  A  proposed  conatitntional  amend- 
ment pro-vidinsr  in  one  proposition 
for  the  election  of  all  Jndflres,  and  Ax- 
ing their  terms  of  office,  as  well  as  for  the 
division  of  the  state  into  circuit  and  chan- 
cery court  districts,  with  party  nominations 
by  districts,  while  It  proposes  to  repeal  Const. 
tf  145,  149,  151-153,  one  of  which  provides 
for  the  appointment  of  supreme  court  Judges, 
another  fixes  their  term  of  ofBce,  another 
provides  for  appointments  to  fill  vacancies, 
another  for  the  division  of  the  state  Into 
clrcait  and  chancery  court  districts,  while 
the  other  provides  for  the  appointment  of 
circuit  and  chancery  court  Judges, — Is  void 
for  lack  of  conformity  to  Const.  1890,  I  273, 
requiring  amendments,  If  more  than  one  shall 
be  submitted  at  one  time,  to  be  submitted 
in  such  manner  and  form  that  the  people 
may  vote  for  or  against  each  amendment 
separately. 

8.  A  majoritr  of  all  the  electors  vot- 
ink  at  the  election  for  any  purpose,  and 


not  simply  all  who  vote  on  the  adoption  or 
rejection  of  the  constitutional  amendmeot 
submitted  at  a  general  election,  is  neccssar; 
for  the  adoption  of  a  constltutionaJ  ameoa 
ment,  under  Const.  1890,  %  273,  requiring  "& 
majority   of   the  qualified   electors  votinc" 

(1900.) 

APPEAL  by  relator  from  a  judgment  of 
the  Circuit  Court  for  Lincoln  County  in 
favor  of  defendant  upon  an  infonnaUGfii 
against  him  for  unlawfully  exercising  the 
functions  of  a  civil  public  officer.     Affimui. 

The  facts  are  stated  in  the  opinion. 

Mr.  Monroe  MoClurSf  Attorn^  Gener- 
al, for  appellant: 

The  rules  prescribed  by  the  Constitution 
are  all  for  tne  guidance  of  the  legislature, 
and  from  the  very  nature  of  the  Uiing  the 
legislature  must  be  exclusive  judge  of  ail 
questions  to  be  measured  or  determined  by 
those  rules. 

The  governor  and  the  courts  have  no  au- 
thority to  speak  at  any  stage  of  this  pro- 
ceeding between  the  sovereign  and  the  legi^ 
lature,  and  when  the  matter  is  thus  conclud- 
ed it  is  closed,  and  the  judiciary  is  as  power- 
less to  interfere  as  the  executive. 

Green  v.  Weller,  32  Miss.  650,  33  Mi^^s. 
736,  Appx,;  Ew  parte  Wren,  63  Miss.  612.  .vi 
Am.  Rep.  825. 

Those  who  do  not  vote  thereby  a^ee  to 
abide  the  majority  of  those  who  do.  Thi* 
applies  to  those  who  voted  for  candidates  ir 
this  election,  and  did  not  vote  on  this  ques- 
tion, just  as  it  applies  to  those  who  did  not 
vote  at  all. 

Hawkins  v.    Carroll  County    Supers.  50 


NoTB. — As  to  the  sufficiency  of  majority  to 
carry  an  election,  see  also  r.ote  to  Lawrence  v. 
Ingersoll  (Tenn.)  6  L.  R.  A.  810;  People  ejB 
reh  Wells  v.  Berkeley  (Cal.)  23  L.  R.  A.  888 : 
State  t«  rel.  Little  v.  Langlle  (N.  D.)  32  L.  R. 
48  L.  R.  A. 


A.  728 ;  Belknap  v.  Louisville  (Ky.)  34  L.  U.  A. 
266;  State  ca»  rel.  Douglas  County  v.  CoraHI 
(Neb.)  80  L.  R.  A.  618 ;  and  Montgomery  Coob- 
ty  Fiscal  Court  v.  Trimble  (Kv.)  42  L.  R.  A. 
738. 
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MisB.  735;  Oonatitutiondl  Prohibitory 
Amendment,  24  Kan.  700;  Cfreen  r.  State 
Bd.  of  Canvassers  (Idaho)  47  Pac.  259. 

There  is  but  one  proposition  stated  to  the 
electors, — ^to  agree  oj  ballot  to  the  election 
of  all  judges,  or  to  signify  an  unwillingness 
to  agree,  by  voting  against  it 

One  amendment  means  one  subject,  and 
that  subject  here  is  an  elective  judiciary; 
all  else  is  detail  and  necessarily  follows  the 
change  on  the  general  subject;  or,  if  it  does 
not  necessarily  follow,  may  properly  follow 
as  an  incident  to  such  subject  and  for  the 
purpose  of  carrying  the  subject  into  full  efi 
feet. 

Btate  60  rel.  Hudd  v.  Timme,  54  Wis.  318, 
11  N.  W.  785;  State  ex  rel.  Morris  v.  Mason, 
43  La.  Ann.  660,  9  So.  776;  State  ex  rel  Ad- 
orns V.  Berried,  10  S.  D.  109,  72  N.  W.  93. 
Mr,  E.  F*  Noel,  also  for  appellant: 
Every  word  employed  in  tne  Constitution 
is  to  be  expounded  in  its  plain,  obvious,  and 
common-sense  application,  unless  the  context 
furnishes  some  ground  to  control,  qualify,  or 
enlarge  it. 

1  Story,  Const.  451 ;  Black,  Interpretation 
of  Laws,  28. 

It  is  not  -required  that  a  proposed  consti- 
tutional amendment  be  limited  to  a  single 
subject,  as  is  required  of  statutes,  nor  that 
the  subject  be  expressed  in  its  title.  Indeed, 
no  title  is  necessary  to  a  proposed  amend- 
ment, and  if  one  is  inserted  it  may  be  disre- 
garded- 
6  Am.  k  Eng.  Enc  Law,  2d  ed.  p.  906. 
The  insertion  of  amendments  in  the  Con- 
stitution is  confided  to  the  legislature  ac- 
cording- as  it  "shall  appear"  to  themselves. 
The  decision  of  no  question  of  mixed  law  and 
fact,  such  as  this,  has  ever  been  revised  or 
annulled  by  any  judicial  department.  On 
the  contrary,  the  judiciary  of  every  state  of 
the  United  States  have  uniformly  declared 
that  such  judgment  of  the  other  co-ordinate 
department  to  which  the  Constitution  had 
intrusted  the  question  was  conclusive,  and 
its  revision  not  within  the  judiciary  prov- 
ince. 

Ex  parte  Wren,  03  Miss.  512,  56  Am.  Rep. 
^25;  Hunt  V.  WHght,  70  Miss.  298,  11  So. 
608;  areen  v.  Weller,  32  Miss.  650,  33  Miss. 
735.  App3^;  Vickshurp  d  M.  R.  Co,  v.  Lotory, 
61  Miss.  102,  48  Am.  Rep.  76;  Luther  v.  Bor- 
den, 7  How.  1,  12  L.  ed.  581;  Hatokins  v. 
The  Governor,  1  Ark.  570,  33  Am.  Dec.  351 ; 
People  ew  rel.  Sutherland  v.  The  Governor ,  29 
Mich.  320,  18  Am.  Rep.  92;  Dennett,  Peti- 
tioner, 32  Me.  508,  54  Am.  Dec.  603;  Miles 
v.  Bradford,  22  Md.  184.  85  Am.  Dec.  643; 
filler  V.  Johnson,  92  Ky.  595,  15  L.  R.  A. 
528.  18  S.  W.  522;  Taylor  v.  Beckham,  178 
U.  S.  548,  44  L.  ed.  — ,  20  Sup.  Ct  Rep. 
890,  1009. 

There  is  nothing  in  common  acceptation, 
the  dictionaries,  or  the  law,  that  gives  any 
technical  meaning  to  "amendment." 

All  that  was  intended  to  be  guarded 
Against  was  a  submission  of  a  series  of 
amendments  together,  on  different  and  un- 
related matters,  for  in  that  way  the  whole 
Constitution  would  be  revised,  in  all  its  de- 
partments, by  one  vote  for  or  against,  and 
48  L.  R.  A. 


constitutional  conventions  be  forever  dis- 
pensed with. 

The  different  subject-matters  dealt  with 
in  one  amendment  need  not  be  interdepend- 
ent or  indivisible;  and  it  is  largely  within 
legislative  discretion;  and  the  legislature  is 
"not  compelled  to  submit,  as  separate  amend- 
ments, the  separate  proposition  necessary  to 
accomplish  a  single  purpose." 

State  ex  rel.  Hudd  v.  Timme,  54  Wis.  318, 
11  N.  W.  785;  State  ex  rel.  Morris  v.  Mason, 
43  La.  Ann.  590,  9  So.  776;  State  ex  rel.  Ad- 
ams V.  Berried,  10  S.  D.  110,  72  N.  W.  93. 

Mr.  A,  J.  McLauriii,  also  for  appellant: 

Section  273  is  mandatory,  and  should  be 
strictly  construed. 

The  mandate  of  the  sovereign  was  directed 
to  the  legislature  alone,  and  it  alone  was  an- 
swerable to  the  sovereign  as  to  whether  the 
mandate  had  been  faithfully  executed. 

Koehler  v.  Bill,  60  Iowa,  543,  14  N.  W. 
738,  15  N.  W.  609;  Green  v.  Weller,  32  Miss. 
650,  33  Miss.  735,  Appx.;  Ex  parte  Wren,  63 
Miss.  537,  56  Am.  Rep.  825;  Vicksburg  d  M. 
R.  Co.  V.  Lowry,  61  Miss.  102,  48  Am.  Rep. 
76. 

The  judiciary  had  no  power  to  decide 
whether  the  legislature  had  properly  per- 
formed any  duty  or  executed  any  power  con- 
ferred by  the  Constitution.  Every  contro* 
versy  must  be  determined  somewhere,  and 
when  one  department  was  designated  another 
could  not  interfere. 

Wonnan  v.  Bagan,  78  Md.  152,  21  L.  R.  A. 
720,  27  Atl.  616;  Collier  v.  FHerson,  24  Ala. 
110;  People  ex  rel.  SutherUmd  v.  The  Gov- 
ernor, 29  Mich.  329,  18  Am.  Rep.  89. 

"If  it  shall  appear"  means  to  the  legisla- 
ture. 

State  V.  SuAft,  69  Ind.  513;  State,  Bent- 
ley,  Prosecutor,  v.  Sippel,  25  N.  J.  L.  530; 

Mr.  B.  H.  Thompson,  for  appellee: 

Section  273  of  the  Constitution,  providing 
the  mode  and  manner  of  its  amendment,  was 
mandatory,  and  no  change  of  the  fundsimen- 
tal  law  is  valid  which  is  not  passed  in  strict 
compliance  with  its  terms.  The  question 
whether  an  amendment  has  been  passed  is 
necessarily  a  judicial  one;  it  is  judicial  in 
its  nature. 

State  V.  McBride,  4  Mo.  303,  29  Am.  Dec 
636;  State  v.  Swift,  69  Ind.  505;  Collier  v. 
Frierson,  24  Ala.  108;  Westinghausen  v.  Peo* 
pie,  44  Mich.  265,  6  N.  W.  641 ;  University 
of  North  Carolina  v.  Mclver,  72  N.  C.  76; 
State  ex  rel.  Budd  v.  Timme,  54  Wis.  318,  11 
N.  W.  785;  Koehler  v.  Bill,  60  Iowa,  543,  14 
N.  W.  738,  15  N.  W.  609;  State,  Bott,  Prose- 
cutor, V.  Wurts  (N.  J.)  45  L.  R.  A.  251,  43 
AU.  744,  881. 

The  amendments  were  improperly  submit- 
ted. In  the  face  of  the  Constitution  they 
submit  five  separate  amendments  to  be  voted 
on  as  if  but  one:  One,  the  election  of  supreme 
court  judges;  two,  the  change  of  the  terms 
of  the  supreme  court  judges;  three,  the 
election  of  circuit  judges ;  four,  the  election 
of  chancellors;  five,  the  nomination  of  cir- 
cuit judges  and  chancellors  by  districts. 

State  ex  rel.  Budd  v.  Timme,  54  Wis.  313, 
11  N.  W.  785;  State  ex  rel.  Morris  v.  Mason, 
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43  La.  Ann.  590,  9  So.  776;  State  ex  rel.  Ad- 
ams V.  Berried,  10  S.  D.  109,  72  N.  W.  93. 

Mr,  Frank  Johnston,  also  for  appellee: 

The  amendment  proposed  is  not  in  the 
form  proposed  by  §  273  of  the  Constitution, 
being  submitted  as  one  amendment,  while  it 
should  have  been  submitted  in  the  form  of 
several  amendments,  so  that  the  different 
changes  proposed  could  have  been  voted  on 
separately  by  the  people  at  the  election. 

Section  273  of  the  Constitution  requires 
that  when  more  than  one  amendment  is  pro- 
posed to  be  adopted,  each  must  receive  a  ma* 
jority  of  all  the  votes  cast  at  the  election, 
and  not  merely  a  majority  of  the  votes  of  the 
electors  who  voted  on  the  question  of  the 
amendment. 

The  construction  and  application  of  §  273 
of  the  Constitution  is  not  one  that  has  been 
confided  exclusively  to  the  legislature.  This 
is  a  judicial  question,  for  the  ultimate  deci- 
sion of  the  courts.  It  is  for  the  courts  to 
finally  determine  the  question  whether  a  con- 
stitutional amendment  has  been  adopted  in 
accordance  with  the  requirements  of  the  Con- 
stitution. 

Spongier  v.  Jaoohy;  14  HI.  297,  58  Am. 
Dec  571;  MiUer  v.  Qoodtcin,  70  111.  600; 
Miller  v.  State,  3  Ohio  St.  475;  State  ex  rel. 
Loomis  v.  Moffitt,  5  Ohio,  358;  People  ex  rel. 
Drake  v.  Mahaney,  13  Mich.  481 ;  Southwark 
Bank  v.  Com.  26  Pa.  446 ;  MoCulloch  v.  State, 
11  Ind.  430;  Berry  v.  Baltimore  d  D.  Point 
R.  Co.  41  Md.  446, 20  Am.  Rep.  69 ;  People  ex 
rel.  Scott  v.  Chenango  Supers.  8  N.  Y.  317; 
Fordyce  v.  Ooodmany  20  N.  S.  1 ;  State  ex  rel. 
Atty.  Cen.  v.  Piatt,  2  S.  C.  N.  S.  150,  16  Am. 
Rep.  647 ;  Jones  v.  Hutchinson,  43  Ala.  721 ; 
Moody  V.  State,  48  Ala.  115,  17  Am.  Rep. 
28;  Opinion  of  the  Justices,  35  N.  H.  579; 
Osbum  V.  Staley,  5  W.  Va.  85,  13  Am.  Rep. 
640;  Smithec  v.  Qarth,  33  Ark.  17;  Fowler 
V.  Peirce,  2  Cal.  105. 

Mr.  J.  A.  P.  Campbell,  also  for  appel- 
lee: 

The  question  is  a  judicial  one,  and  the 
court  is  not  concluded  by  the  action  of  the 
legislature. 

Green  v.  Weller,  32  Miss.  650 ;  Sproule  v* 
FredericJes,  69  Miss,  898,  11  So.  472;  Collier 
V.  Frierson,  24  Ala.  100;  Livermore  v.  Waite, 
102  Cal.  113,  25  L.  R.  A.  312,  36  Pac.  424; 
Koehler  v.  Hill,  60  Iowa,  543,  14  N.  W.  738, 
15  N.  W.  609;  State  v.  Swift,  69  Ind.  505; 
Miller  v.  Johnson,  92  Ky.  589,  15  L.  R.  A. 
524.  18  S.  W.  522;  State.  Bott,  Prosecutor, 
V.  Wuris  (N.  J.)  45  L.  R  A.  251,  43  Atl. 
744,  881 ;  Westinghausen  v.  People,  44  Mich. 
265,  6  N.  W.  641 :  Secombe  v.  Kittelson,  29 
Minn.  555,  12  N.  W.  519;  State  v.  McBride, 
4  Mo.  305,  29  Am.  Dec.  636;  University  of 
yorth  Carolina  v.  McTver,  72  N.  C.  76; 
United  States  v.  Ballin,  144  U.  S.  1,  36  L. 
ed.  321,  12  Sup.  Ct.  Rep.  507;  Oreen  v. 
Brown,  146  Ind.  1,  44  N.  E.  805. 

The  amendments  are  plural  and  were  sub- 
mitted as  one,  when  they  should  have  been 
separated. 

State  ex  rel.  Morris  v.  Ma^on,  43  La.  Ann. 
590,  9  So.  776 ;  State  ex  rel.  Hudd  v.  Timme, 
64  Wis.  318,  11  N.  W.  785;  State  ex  rel.  Ad- 
ams V.  Hmried,  10  8.  D.  109,  72  N.  W.  93. 
48  L.  R.  A. 


Whitfield,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

Three  questions  are  presented  for  solution: 
First.  Is  the  question  whether  Uie  proposi* 
tion  submitted  to  the  voters  for  adoption  as 
part  of  the  Constitution  be  one  amendment 
or  more  than  one  amendment  a  judicial  quea* 
tion;  and,  likewise,  is  the  question  whether 
such  proposition  received  the  majority  pre- 
scribed by  the  Constitution  as  essential  to  iU 
valid  adoption  a  judicial  question?  Second. 
If  these  questions  are  judicial  questions,  was 
the  proposition  one  amendment,  or  two  or 
more  amendments;  and,  as  necessarily  in- 
volved herein,  was  the  projposition  submit- 
ted in  the  way  the  Constitution  imperatirelr 
requires  it  to  be  submitted?  Third.  \Va« 
the  proposition  adopted  by  the  majority  of 
qualified  electors  prescribed  by  the  Consti- 
tution as  essential  to  the  adoption  of  tn 
amendment  thereto? 

As  to  the  first  proposition,  we  are  cle&i 
that  both  questions  are  judicial  questions. 
This  is  placed  beyond  cavil,  as  the  settled 
doctrine  of  this  state,  by  Oreen  v.  WeUer,  32 
Miss.    650,    and   Sproule  v.    Fredericks,  60 
Miss.  898,  11  So.  472.    The  same  response  is 
given  by  an  overwhelming  weight  of  author- 
ity from  other  states.     In  the  6£h  volume  ol 
the  American  and  English  Encyclopedia  of 
Law,  at  page  908,  2d  edition,  it  is  said: 
"The  courts  have  full  power  to  declare  that 
an  Amendment  to  the  Constitution  has  not 
been  properly  adopted,  even  though  it  has 
been  so  declared  by  the  political  department 
of  the  state."    And  for  this  statement  the 
following  authorities  are  cited:     CoUier  t. 
Frierson,  24  Ala.   100;   State  v.  Swift,  6<> 
Ind.  505;  Koehler  v.  Hill,  60  Iowa,  543.  14 
N.  W.  738,  15  N.  W.  609;  State  ex  rel.  Bafm 
V.  Young,  29  Minn.  474,  9  N.  W.  737:  Sr- 
comhe  V.  Kittelson,  29  Minn.  655.  12  N.  W. 
519;  State  v.  McBride,  4  Mo.  303,  29  Am. 
Dec.  636;  State  ex  rel.  Hudd  v.  Tzmme.  .M 
Wis.  318,  11  N.  W.  785;  James  on  Constitu- 
tional  Convention,   4th   ed.   617.     We  baxe 
carefully  examined  each  of  these  authorities, 
and  they  clearly  and  fully  support  the  st.<»t<>- 
nient  of  the  text;  the  case  from  Missouri  be- 
ing especially  emphatic,  as  is  also  the  ca«e 
from  Alabama.     In  this  last  case  the  court 
says:     "We  entertain   no   doubt    that,    to 
change  the  Constitution  in  any  other  mod? 
than    by    a    oonvention,    every    requisitinr 
which  is  demanded  by  the  instnim^it  itself 
must  be  observed,  and  the  omission  of  anr 
one    is    fatal    to    the  amendments     .    .    . 
The  Constitution  is  the  supreme  and  para- 
mount law.     The  piode  by    which   amend' 
ments  are  to  be  made  under  it  is  clearly  ^f^- 
fined.     It  has  been  said  thiat  certain  acts  ar 
to  be  done,  certain  requisitions  are  to  be  ob- 
served, before  a  change  can  be  effected.  Bnt 
to  what  purpose  are  these  acts  required,  or 
these  requisitions  enjoined,  if  t^e  legislature- 
or  any  other  department  of  the  government 
can  dispense  with  them.    To  do  so  would  b^ 
to  violate  the  instrument  which   they  ar«» 
sworn  to  support;   and  every  principle  H 
public  law  and  sound  constitutional  policv 
requires    the    court    to  pronounce  again-t 
every   amendment  which   Is   shown   not   to 
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have  been  made  in  accordance  with  the  ruleg 
prpscribed   by   the   fundamental  law."    The 
learned  editors  of  Lawyera'  Reports  Anno- 
tated,   in   the   note   to    Miller   v.   Johnson 
(Ky.)  15  L.  B.  A.  524  expressly  say  that  the 
question  of  lawful  adoption  of  an  amend- 
ment to  the  Constitution  is  a  judicial  ques- 
tion.      Judge    Handy    and    Chief    Justice 
Smith  clearly  treat  the  question  as  a  judi- 
cial question,  in  Green  v.  Welter,  and  lan- 
guage could  hardly  be  clearer  or  stronger  in 
support  of  this  view  than  is  that  of  Chief 
Justice  Smith  in  that  case.     All  that  is  said 
in  A'x  piirte  Wren,  63  Miss.  512,  56  Am.  Rep. 
825,    on   this  subject,   is   pure  dictum,   the 
question  not  being  before  the   court.     The 
true  view  is  that  the  Constitution,  the  or- 
gunic  law  of  the  land,  is  paramount  and  su- 
preme over  governor,  legislature,  atad  courts. 
When    it  prescribes  the  exact    method    in 
which  an  amendment  shall  be  submitted,  and 
defines  positively  the  majority  necessary  to 
its  adoption,  these  are  constitutional  direc- 
tions  mandatory  upon  all  departments  of 
the  government,  and  without  strict  compli- 
ance with  which  no  amendment  can  be  valid- 
ly  adopted.     WHiether    an    amendment   has 
been   validly  submitted  or  validly  adopted 
depends  upon  the  fact  of  compliance  or  non- 
compliance  with   the    constitutional   direc- 
tions as  to  how  such  amendments  shall  be 
submified  and  adopted,  and  whether  such 
compliance  has  in  fact  been  had  must,  in  the 
nature  of  the  case,  be  a  judicial  question.  It 
may  be  that  where  the  Constitution  creates 
a  Bp<H?ial  tribunal,  and  confides  to  that  tri- 
bunal  the  exclusive  power  to  canvass  the 
votes  and  declare  the  result,  and  make  the 
amendment  part  of  the  Constitution,  as  a  re- 
sult of  such  declaration,  by  a  proclamation, 
or   otherwise   prescribed  method   fixed    for 
such  tribunal  by  the  Constitution,  then  the 
action  of  such  special  tribunal  would  be  fi- 
nal and  conclusive,  whether  its  action  be  ju- 
dicial or  not.     (This  is  so  because  it  was  com- 
petent  for  the    sovereign  people,  speaking 
through   their  Constitution,  so  to  provide. 
Such  provision  was  made  in  Maryland  and 
Elaine,  and  the  three  cases  cited  from  those 
states  rest  expressly  upon  the  fact  that  the 
Conf^titutions  did  so  establish  such  special 
constitutional  tribunal,  clothed  with  exclu- 
sive  power   in   the  premises.     In  Denfiett'a 
Cwie,  32  Me.  508,  54  Am.  Dec.  602,  it  was 
made  the  exclusive  duty  of  the  governor  and 
council  to  open  and  compare  votes  returned, 
and  the  effort  was  (the  governor  and  coun- 
cil declining  to  do  so)   to  compel  them,  by 
mandamus,  so  to  do.     So,  in  Milea  v.  Brad- 
ford, 22  Md.  170,  85  Am.  Dec.  643,  it  appears, 
at  pas^e  183,  Am.  Dec.  page  644,  that  the  8th 
section  of  the  act  under  review  (Acts  1864, 
rhap.  5)  required  the  returns  of  the  votes  on 
the  adoption  or  rejection  of  a  Constitution 
to  be  made  to  the  governor,  and  it  was  made 
his  duty  to  count  the  vote  and  ascertain  the 
result,  and,  by  his  proclamation  to  the  peo- 
ple  of    the   state,   finally  declare   the  tact 
whether  the  Constitution  had  been  adopted 
or  not.     In  this  case,  also,  the  effort  was 
made,  by  mandamus,  to  control  the  discre- 
tion of   the  executive,  as  is  seen  from  the 
48  L,  R.  A. 


opinion  in  chief,  at  page  185,  Am.  Dec.  nage 
045,  and  from  the  concurring  opinion  of  Bar- 
tol,  J.,  at  page  186,  Am.  Dec  page  646.  In 
both  of  these  cases  the  court,  of  course,  held 
that  it  was  not  competent  for  the  court,  by 
mandamus,  to  compel  the  executive  to  act, 
or  to  direct  him  in  what  mode  his  discretion 
should  be  exercised  in  the  matter  intrusted 
exclusively  to  him.  It  is  to  be  noted  that 
Bartol,  J  ,  in  the  last  case  cited,  thought  the 
action  of  the  governor  under  that  particu- 
lar statute,  even,  was  subject  to  review.  So, 
in  Wornum  v.  Hagan,  78  Md.  at  page  164,  21 
L.  R.  A.  716,  27  Atl.  616,  it  is  shown  that  it 
was  made  the  dutv  of  the  governor  to  make 
publication  of  the  bills  which  propose 
amendments  to  the  (Constitution,  and  the 
votes  cast  for  and  against  the  amendments 
were  to  be  returned  to  him ;  and  it  was  then 
provided  that,  if  it  should  appear  to  him 
(the  governor)  that  a  majority  had  voted  in 
favor  of  the  amendment,  he  should,  by  his 
proclamation,  declare  that  the  amendment 
had  been  adopted  by  the  people,  and  it  was 
expressly  provided  that  thenceforth  it  should 
become  a  part  of  the  Constitution.  It  is 
perfectly  obvious  that  the  provisions  of  the 
Maine  and  Maryland  Constitutions  are 
wholly  unlike  9  273  of  the  Constitution  of 
1890.  Those  Constitutions  did  create  the 
governor  and  council  in  one,  and  the  govern- 
or in  the  other,  a  special  tribunal  to  count 
the  vote,  canvass  the  returns,  declare  the  re- 
sult, and,  upon  its  appearing  to  such  tribu- 
nal that  a  majority  did  vote  for  the  amend- 
ment, so  to  declare  by  proclamation  to  the 
people.  Another  case  referred  to  is  State  em 
rel.  Lardbee  v.  Bwmea,  3  N.  D.  323,  65  N.  W. 
883.  But  it  is  manifest  from  reading  papfes 
323,  324  (bottom  of  one  and  top  of  the  oth- 
er) 3  N.  D.  and  page  883,  55  N.  W.  that  S 
8  of  the  enabling  act  there  required  a  sep- 
arate vote  on  the  Amendments  to  the  (Donsti- 
tuiioii,  and  that  the  facts  as  to  that  vote 
should  be  shown  to  the  President  of  the 
United  States,  with  a  statement  of  the  votes 
for  and  against  the  Constitution, .  and  each 
specific  proposition  so  separately  submitted, 
and  that  the  President,  from  these  data, 
was  required  to  determine  whether  or  not 
the  Constitution  was  republican  in  form,  and 
whether  or  not  the  requirements  of  the  ena- 
bling act  had  been  complied  with,  and,  if 
so,  he  was  further  required  to  issue  his  proc- 
lamation admitting  the  state,  as  a  state,  in- 
to the  Union.  Here,  again,  the  matter  was 
confided  to  the  President,  the  act  conferring 
upon  him  exclusive  power  in  the  premises. 
Counsel  mistakes  the  case  of  State  v.  Svoift, 
60  Ind.  505,  as  can  be  seen  from  page  513  of 
the  report.  He  says  that  the  court  did  not 
go  into  the  question,  but  held  that,  the  gov- 
ernor having  issued  his  proclamation,  the 
matter  was  res  judicata.  What  the  court 
said  was  res  judicata,  at  page  513,  was  the 
action  of  the  governor  and  secretary  of  state 
under  an  act  of  the  general  assembly  of  1873, 
— ^not  the  matter  then  before  the  court,  into 
which  last  matter  the  court  did  examine, 
treating  it  as  a  judicial  question,  manifestly. 
Our  constitutional  provisions  create  no  spe- 
cial provision  to  determine  whether  amend- 
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ments  have  been  validly  submitted  or  ralid- 
ly  adopted.  It  is  not  said  that  "if  it  shall 
appear"  to  the  legislature,  upon  which  erro- 
neous assumption  is  builded  the  argument 
counter  to  our  view.  Plainly  and  manifest- 
ly, the  language  "if  it  shall  appear"  means 
simply  if  it  should  be  made  manifest  or  evi- 
dent; if  it  should  be  the  fact  that,  etc  But 
whether  it  is  a  fact  is  a  judicial  question, 
determinable  by  the  courts.  The  case  of 
Luther  v.  Borden,  7  How.  1,  12  L.  ed.  681, 
so  much  relied  upon  by  counsel,  was  a  case 
of  two  opposing  governments,  each  claiming 
to  be  lawful;  and  it  was  said  in  that  case 
that,  if  a  state  court  should  come  to  the  con- 
clusion that  the  government  under  which  it 
acted  had  been  put  aside  and  is  placed  by  an 
opposing  government,  it  would  cease  to  be  a 
court,  and  be  incapable  of  pronouncing  a  ju- 
dicial decision  upon  the  question.  Here 
there  is  no  question  of  opposing  ^vem- 
ments,  or  as  to  whether  this  court  exists,  so 
as  to  be  able  to  pronounce  a  judgment,  and 
the  case  of  Luther  v.  Borden  is  of  no  aid  in 
the  solution  of  this  case  on  its  facts.  See 
note,  page  524,  15  L.  R.  A. 

The  Constitution  can  be  amended  in  but 
two  ways, — ^by  the  people  assembled  in  a 
constitutional  cx)nvention,  or  by  observing 
the  constitutional  method  marked  out  in  § 
273  of  the  Constitution  of  1890.  When  the 
latter  mode  of  amending  the  Constitution  is 
sought  to  be  followed,  the  conditions  upon 
which  alone  the  amendment  can  become  a 
part  of  the  Constitution  are  precisely  pre- 
scribed in  said  §  273.  It  is  the  mandate  ol 
the  Constitution  itself,  the  paramount  and 
supreme  law  of  the  land,  that  such  amend- 
ment cannot  become  part  of  the  Constitu* 
tion  unless  two  facts  exist:  First,  unless 
such  amendment  or  amendments  should  be 
submitted  in  the  mode  pointed  out;  second, 
unless  such  amendment  or  amendments 
should  be  adopted  by  the  majority  pre- 
scribed. These  two  conditions  are  facts 
which  must  exist  in  truth  and  in  reality,  and 
not  simply  be  declared  to  exist  by  the  leg- 
islature whether  they  do  exist  or  not.  The 
legislature  is  not  given  the  power,  as  a  spe- 
cial tribunal,  to  count  the  votes,  canvass  the 
returns,  declare  the  result,  and  make  the 
amendment  part  of  the  Constitution  by  proc- 
lamation. All  that  it  does,  all  that  it  can 
do,  is,  in  the  first  instance,  to  propose  the 
amendment  or  amendments  to  the  people 
for  their  vote  in  the  way  the  Constitution 
directs.  It  is  for  the  people,  and  the  people 
alone,  to  say,  by  the  majority  prescribed  in 
the  Constitution,  whether  they  adopt  or  re- 
ject the  proposed  amendment  or  amend* 
ments.  Amendments  which  are  adopted  owe 
their  vitality  to  the  action  of  the  people,  pri- 
marily; that  action  to  be  had  in  accordance 
with  the  method  prescribed  in  §  273.  The 
legislature  simply  proposes  an  amendment  in 
the  first  instance,  and  that  is  absolutely  all 
that  that  legislature  has  to  do  with  the  matr 
ter.  The  people  then  act,  and  the  next  suc- 
ceeding legislature,  not  the  next  session  of 
the  legislature  proposing  the  amendment,  is 
authorized  to  insert  the  amendment  as  a 
part  of  the  Constitution,  if  the  former  leg- 
48  L.  R.  A. 


islature  shall  have  validly  submitted  It,  and 
the  people  shall  have  validly  adopted  it. 
The  legislature,  in  what  it  has  to  do,  acta 
ministerially,  aa  the  agent  of  the  people, 
through  the  provisions  of  fi  273,  in  first  pro- 
posing and  afterwards  inserting  the  amend- 
ment; but  the  people  cannot  vote  effectually 
upon  an  amendment  unless  it  shall  have  been 
submitted  in  the  mode  pointed  out,  and  the 
vital  things  aire  the  existence  of  the  facts 
named,  submission  in  conformity  with  S 
273,  and  adoption  by  the  majority  therein 
prescribed,  upon  which  facts  or  conditions 
the  vitality  of  the  amendment  itaelf— iu 
right  legally  to  be  written  and  inserted  into 
the  Constitution — depends.  The  beBt-con* 
sidered  case  we  have  seen  on  Uiis  subject  id 
State,  Bott,  Prosecutor,  v.  Wuris  (N.  J.)  45 
L.  R.  A.  251,  43  Atl.  744,  881.  Speaking  of 
the  proposition  that  the  question  here  is  not 
a  judicial  question,  the  court  says:  "That 
such  a  proposition  is  not  true  seems  to  bs 
indicated  by  the  whole  history  of  jurispru- 
dence in  this  country."  The  court  then  re- 
views numerous  decisions,  all  of  which  have 
been  cited  in  the  argument  here,  properly 
distinguishing  Worman  v.  Hagan,  78  Md. 
152,  21  L.  R.  A.  716,  27  Atl.  616.  The  court 
says,  with  great  force:  "If  a  legislative  en- 
actment which  mayl>e  repealed  in  a  year,  or 
an  executive  act  which  aJSTects  only  a  single 
individual,  cannot  be  allowed  to  stand  if  it 
contravenes  the  Constitution,  a  fortiori  a 
change  in  the  fundamental  law,  which  is 
much  more  permanent,  and  affects  the  whole 
community,  should  not  be  permitted  to  take 
place  in  violation  of  constitutional  man- 
dates." Chief  Justice  Beasley  put  the  pith 
of  the  whole  matter  in  one  sentence,  saying 
in  State  ex  rel.  Werts  v.  Rogers,  56  N.  J.  L. 
480,  616,  23  L.  R.  A.  354,  28  Atl.  726,  and 
29  Atl.  173:  "When  the  inquiry  is  whether 
the  legislature,  or  any  other  body  or  officer, 
has  violated  the  regulations  of  the  Constitu- 
tion, it  is  entirely  plain  that^the  decision  of 
that  subject  must  rest  exclusivdy  with  the 
judicial  department  of  the  ^vemment.'' 
That  is  the  whole  of  it,  resulting  from  the 
supremacy  of  the  Constitution  aa  the  nara- 
mount  law  of  the  land, — supreme  over  ail  de- 
partments of  the  government. 

As  to  the  second  proposition,  we  are  satis- 
fied that  the  proposition  submitted  to  the  vot- 
ers contained  at  least  four  separate  amend- 
ments. The  sections  proposed  to  be  re- 
pealed, to  wit,  §1  145,  149,  151-153,  relate  to 
separate  matters.  Section  145  deals  alone 
with  the  supreme  court,  as  does  said  §  149. 
Section  153  deals  with  the  judges  of  the  cir- 
cuit courts  and  of  the  chancery  courts.  Sec- 
tion  151  deals  with  the  method  of  filling  va- 
cancies in  the  supreme  court.  Section  152 
deals  with  circuit  and  chancery  court  dis- 
tricts. It  will  thus  be  seen  that  the  sections 
of  the  Constitution  of  1890  sought  to  be  re- 
pealed treat  separately  of  the  supreme  court 
and  supreme  court  judges,  and  of  the  judeet 
of  the  circuit  and  chancery  courts.  Section 
177,  relating  to  vacancies  in  the  offices  of  cir- 
cuit judges  or  chancellors,  and  the  method 
of  filling  them,  where  the  vacancy  necun 
during  tiie  recess  of  the  senate,  was  whoUy 
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•overlooked    by    the    proposed    amendments. 
It  might  well  be  that   many   voters   might 
have  been  willing  to  vote  for  the  election  of 
circuit  judges  and  chancellors  who  would  be 
unwilling  to  vote  for  the  election  of  supreme 
judges,  and  that  many  voters  might  have 
been  willing  to  vote  for  the  election  of  all 
judges,  and  yet  wholly  unwilling  to  vote  for 
party  nominations,  by  districts,  of  judges 
to    be    voted    for    over    the    whole    state. 
Whether    an   amendment   is   one  or    many 
clearly  must  depend  upon  the  nature  of  the 
subject-matter  covered  by  the   amendment. 
If  the  propositions  are  separate,  one  in  no 
manner  dependent  upon  the  other,  so  that 
a  voter  may  intelligently  vote  for  one  and 
against  the  other,— one  being  able  to  stand 
alone,  disconnected  wholly  from  the  others, 
— then  such  amendments  are  many,  and  not 
•one ;  a^e  severable,  and  not  a  unit ;  are  com- 
plete each  in  itself,  and  not  each  a  part  of 
an  interdependent  scheme;  and  such,  mani- 
festly, are  the  amendments  in  this  case.     A 
voter  might  have  chosen  to  vote  for  the  elec- 
tion of  circuit  judges,  and  not  for  the  elec- 
tion of  chancellors;    and   one    might    have 
chosen  to  vote  for  the  election  of  both  cir- 
cuit judges  and  chancellors,  and  yet  not  for 
the  election  of  supreme  judges;  one  might 
have  been  willing  to  vote  for  the  election  of 
all  judges,  and  yet  not  willing  to  sanction 
by  his  vote  a  scheme  for  party  nomination, 
by  districts,  for  judges  to  be  voted  for  by 
electors  of  the  entire  state,  such  as  proposed 
against  one  or  more;  and  one  amendment  as 
in  these  amendments.     And  an  elector  might 
have  exercised  his  choice  between  these  four 
amendments,  voting    for  one   or  more    and 
to  the  election  of  circuit  judges  or  chancel- 
lors   or  supreme   judges    might   have    been 
adopted  and    the  others    rejected,  and    our 
constitutional  scheme  remain  perfectly  sym- 
metrical and  harmonious.     And  so  the  peo- 
ple could    have    adopted    the    amendments 
providing  for  the  election  of  all  the  judges, 
and  rejected  the  scheme  propounded  for  par- 
ty nominations  by  districts,  and  such  action 
would  have  been  perfectly  intellifr^nt;  and 
these  three    amendments    could    have    been 
written   into  the  Constitution- without  the 
other,  which  is  not  essential  to  any  one  of 
the    three    amendments.     The   argument   is 
wholly  fallacious  which  seeks  to  save  this 
method  of  submission  by  saying  that  all  of* 
the  amendments  relate  to  the  iudicial  de- 
partment of  the  government.     If  that  argu- 
ment were  correct,  then  the  mere  fact  that 
amendments,  no  matter  how  many,  and  no 
matter  how  absolutely  independent  each  of 
the  other,  relate  to  the  legislative  depart- 
ment, will  permit  all  to  be  submitted  as  one. 
and  80  as  to  the  judicial  department,  and 
so  as  to  the  executive  department.     Whether 
amendments  are  one  or  many  must  be  solved 
by  their  inherent  nature, — ^by  the  considera- 
tion   whether  they    are  separate  and    inde- 
pendent each  of  the  other,  so  as  that  each 
can  stand  alone  without  the  other,  leaving 
the  constitutional  scheme  symmetrical,  har- 
monimis,  and  independent  on  that  subject,  [ 
and  not  upon  the  mere  blanketing  of  a  name,  | 
such  as  "amendments  relating  to  the  judicial 
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department,"  or  "amendments  relating  to 
the  executive  department"  or  to  "the  legis- 
lative department."  Nothing  could  save 
these  amendments,  unless  the  fact  that 
they  relate  to  the  same  general  broad  subject 
of  the  judicial  department  could  save  them, 
and  this  is  utterly  in  the  face  of  reason  and 
principle. 

Three  cases  are  cited  by  counsel  as  show- 
ing the  oneness  of  this  alleged  amendment: 
State  ex  rel.  Hudd  v.  Timme,  54  Wis.  318, 
11  N.  W.  785;  State  em  rel.  Adams  v.  Her- 
Tied,  10  S.  D.  120,  72  N.  W.  93;  State  ex 
rel,  Morris  v.  Mason,  43  La.  Ann.  590,  9  So. 
776.  In  the  Wisconsin  case,  at  page,  336, 
54  Wis.,  and  page  791,  11  N.  W.,  the  court 
says:  "In  order  to  constitute  more  than 
one  amendment,  the  propositions  submitted 
must  relate  to  more  than  one  subject,  and 
have  at  least  two  distinct  and  separate  pur- 
poses, not  dependent  upon  or  connected  with 
each  other.  Tested  by  this  rule,  the  propo- 
sitions submitted  to  the  electors  contained 
but  one  amendment."  The  purpose  there,  as 
stated,  was  to  change  from  annual  to  bien- 
nial sessions  of  the  legislature;  and  inciden- 
tal and  dependent  upon  this  was  the  propo- 
sition to  change  the  tenure  Of  office  of  mem- 
bers of  the  assembly  from  one  to  two  years, 
and  to  change  the  compensation  of  the  mem- 
bers. The  court  said:  "If  they  must  be 
submitted  separately,  why  must  they?  Cer- 
tainly they  should  either  both  be  defeated  or 
both  adopted.  Why,  then,  should  the  people 
be  permitted  or  compelled  to  vote  upon  each 
separately?"  This  conclusion  shows  that 
that  court  itself  would  have  held,  where  the 
amendments  were  not  such  that  all  would 
have  to  be  defeated  or  all  adopted,  that  they 
were  separate  amendments;  but  it  is  fur- 
ther to  be  noticed  in  that  case  that  great 
stress  was  laid  upon  the  fact  that  all  the 
departments  of  government  had  for  a 
long  period  of  time  construed  the  question 
of  the  adoption  of  such  amendments  as  the 
court  construed  it  in  that  case.  Here  there 
has  been  no  such  uniform  action  of  the  de- 
partments of  government.  In  the  South 
Dakota  case  it  is  perfectly  manifest  that  the 
proposed  amendment  was  but  one  amend- 
ment. It  abolished  certain  trustees  of  the 
imiversity.  and  established  one  board  of  con- 
trol for  all  educational  institutions  of  the 
state  supported  by  state  taxation.  It  was 
clearly  a  single  proposition,  which  stood  or 
fell  as  an  entirety.  And  yet  even  in  that 
case  the  supreme  court  hesitated  before  de- 
claring it  one  amendment.  In  the  Louisi- 
ana case  the  proposition  was  to  charter  a 
lottery,  upon  its  paying,  as  a  consideration 
for  its  being  chartered,  to  various  charitable 
institutions,  named  sums  of  money.  There 
were  a  great  many  incidental  provisions  and 
regulations  auxiliary  to  the  great,  controll- 
ing scheme,  to  wit,  the  establishment  of  a 
lottery,  all  of  which  were  manifestly  only 
auxiliary  to,  and  adjuratory  of,  the  propo- 
sition for  the  establishment  of  a  lottery. 
The  decision  is  manifestly  correct.  The 
whole  scheme  stood  or  fell  together,  and  was 
manifestly  one  in  design  j\nd  purpose. 
These  authorities  therefore  are  of  no  value 
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in  the  determination  of  the  question  whether 
the  proposition  here  submitLed  to  our  voters 
embraeed  one  amendment  or  more  than  one 
amendment.  The  question  whether,  there  be- 
ing several  amendments,  they  were  submit- 
ted so  that  the  voters  could  vote  separately 
on  each,  was  fundamentally  vital.  Sjiys 
the  supreme  court  of  California  {Oakland 
Paving  Co.  v.  Hilton,  G9  Cal.  489,  11  Pac. 
8)  :  "When  a  mode  is  thus  established  and 
ordained,  it  must  be  followed.  The  people 
of  a  state  may  impose  a  limit  upon  their  own 
power,  and  when  this  is  done  by  the  Consti- 
tution it  must  be  regarded  as  much  a  portion 
of  the  paramount  law,  and  as  obligatory  on 
the  whole  people,  as  any  other  portion  of 
the  Constitution.  If  we  do  not  so  hold,  we 
would  sanction  revolution  and  violence^  and 
place  lawlessness  on  a  level  with  law.  The 
majority  of  the  people,  according  to  law, 
having  adopted  the  Constitution,  with  a  mode 
6f  amendment  in  it,  we  must  regard  it  as  a 
solemn  declaration  to  the  minority  in  the 
state,  as  binding  as  a  compact  with  such  mi- 
nority, that  the  majority,  however  large  or 
overwhelming,  will  never  exercise  its  irre- 
sistible power,  its  vis  major,  to  change  the 
law  of  its  organization  as  a  government  in 
any  other  way.  We  hold  it  to  be  sound 
law  that  a  Constitution  adopted  as  was  the 
present  Constitution  of  the  state  of  Califor- 
nia is  not  lawfully  changed  by  the  votes  of 
every  elector  in  the  state,  unless  in  the  mode 
provided  in  it.  .  .  .  The  majority  in 
favor  of  the  change  may  be  so  irresistible  in 
its  physical  power  as  to  command  the  forced 
acquiescence  or  unwilling  consent  of  an  in- 
considerable minority,  but  nevertheless  a 
change  of  the  Constitution  so  brought  about, 
contrary  to  its  provisions,  would  be  lawless, 
revolutionary,  and  unconstitutional,  and  it 
would  be  the  duty  of  this  court,  in  obedience 
to  the  oath  which  its  members  have  taken, 
so  to  declare  it,  in  favor  of  any  litigant  who 
should  invoke  its  judgment  in  the  course  of 
regular  procedure,  though  the  sole  litigant 
invoking  its  aid  and  power  should  constitute 
the  nonconsonting  minority.  If  it  did  not 
so  declare,  the  organic  law  would  not  afford 
that  protection  and  refuge  which  it  was  in- 
tended to  afford."  See  also  what  is  said  in 
this  capp  at  pa<res  502.  50.3,  G:)  Cal.  and  page 
14.  11  Pac.  The  necessity  for  greater  delib- 
eration and  strictness  of  procedure  in  re-^ 
spect  to  the  adoption  of  constitutional 
amendn^ents  than  that  which  applies  as  to 
the  papsaire  of  acts  of  the  legislature  is 
pointed  out  with  jjreat  clearness  in  State  v. 
Foral-er,  40  Ohio  St.  692,  693,  6  L.  K.  A.  422. 
23  Atl.  491.  See  also  what  is  said  by  Jus- 
tice Brewer  in  the  Prohibitory  Amendment 
Cn^r.ft,  21  Kan.,  at  pa^re  712.  Judge  Brewer 
very  strongly  says  in  24  Kan.,  at  pages  711, 
712,  speaking  of  the  part  that  the  legisla- 
ture plays  when  the  constitutional  require- 
ments have  not  been  obeyed:  "It  lacks  the 
sanction  of  law,  is  a  disregard  of  constitu- 
tional methods  and  limitations,  and  should 
be  taken  as  a  request  for  a  change,  rather 
than  as  a  change  itself.  But  nothwith- 
standing  this,  legislative  action  is  simply  a 
determination  to  submit  the  question  to  pop- 
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ular  decision.  It  is  m  no  sense  final.  No 
number  of  legislatures  and  no  amount  of 
legislative  action  can  change  the  fundamen- 
tal law.  This  was  made  by  the  people,  who 
alone  can  change  it.  The  action  of  the 
legislature  in  respect  to  constitutional 
changes  is  something  like  the  action  of  a 
committee  of  the  legislature  in  respect  to  the 
legislative  disposition  of  a  bill.  It  presents, 
it  recommends,  but  it  does  not  decide. 
.  .  .  It  is  the  legislative  action  which  is 
considered  in  determining  whether  the  law 
has  been  constitutionally  passed,  and  it  is 
the  popular  action  which  is  principally  to  be 
considered  in  determining  whether  a  consti- 
tutional amendment  has  been  adopted." 

We  therefore  hold,  and  so  declare,  that 
there  were  at  least  four  amendments  submit- 
ted to  the  people  in  this  proposition,  and  that 
for  that  reason  the  amendments  were  not 
submitted  in  accordance  with  §  27S  of  the 
Constit\ition,  and,  notwithstanding  the  ac- 
tion of  the  legislature  in  inserting  them  in 
the  Constitution,  are  null  and  void  and  form 
no  part  of  said  Constitution. 

On  the  third  proposition,  we  are  satisfied 
that  the  majority  required  by  §  273  of  the 
Constitution  of  1890  for  the* adoption  of  a 
constitutional  amendnjent  must  be  a  major- 
ity of  all  the  electors  voting  at  the  election. 
— not  simply  all  voting  on  the  adoption  or 
rejection  of  the  constitutional  amendment 
submitted.  A  consideration  of  the  history 
of  §  273  in  our  Constitution  demonstrates 
this  bej'ond  all  controversy.  In  the  Consti- 
tution of  1817,  found  in  Hutchinson's  Co^Ie, 
p.  35.  this  provision  reads,  as  to  this  point: 
"If  it  shall  appear  that  a  majority  of  the 
citizens  of  the  state  voting  for  representa- 
tives haA'c  voted  for  a  convention,"  etc.  In 
the  ConsJtution  of  1832  (Hutchinson's Code, 
p.  51)  as  to  this  point,  the  section  reads: 
"Public  notice  thereof  shall  then  be  given  by 
the  secretary  of  state,  at  least  six  months 
preceding  the  next  general  election,  at  which 
the  qualified  electors  shall  vote  directly  for 
or  against  such  change,  alteration,  or  amend- 
ment; and  if  it  shall  appear  that  a  majority 
of  the  qualified  electors  voting  for  members 
of  the  legislature  shall  have  voted  for  the 
proposed  change,  alteration,  or  amendment, 
then  it  shall  be  inserted  by  the  next  succ»H^d- 
ing  legislature  as  a  part  of  this  Constitu- 
tion, and  not  otherwise."  Note  the  lan- 
guage "and  not  otherwise."  The  Constitution 
of  1869  (Code  1871,  p.  667.  art.  13)  as  to 
this  point  reads:  "If  it  shall  appear  t^»it 
a  majority  of  the  qualified  electors  voting  tV.r 
members  of  the  legislature  shall  have  xotf^l 
for  the  proposed  amendments."  etc.  Tho 
Constitution  of  1890,  §  273,  reads:  "When- 
ever two  thirds  of  each  house  of  the  legisla 
ture  shall  deem  any  chanjro,  alteration,  or 
amendment  necessary  to  this  Constitution, 
such  proposed  chansre,  alteration,  or  amend- 
ment shall  be  read  and  passed  bv  a  two- 
thirds  vote  of  each  house,  respectively,  on 
each  day.  for  three  successive  days.  Public 
notice  shall  then  be  given  by  the  secretary 
of  state,  at  least  three  months  preceding  an 
election,  at  which  the  qualified  electors  shall 
vote  directly  for  or  against  such  change,  al- 


1900. 


Statjb  ex  rfl.  McCluro  v.  Powell. 


669 


teration,  or  amendment;  and  if  more  than 
one  amendment  ehall  be  submitted  at  one 
time,  they  shall  be  submitted  in  such  man- 
ner and  form  that  the  people  may  vote  for  or 
against  each  amendment  separately;  and  if 
it  ahall  appear  that  a  majority  of  the  qual- 
ified electors  voting  shall  have  voted  for  the 
proposed  change,  alteration,  or  amendment, 
then  it  shall  be  inserted  by  the  next  succeed- 
ing legislature  as  part  of  this  Constitution, 
and  not  otherwise."     It  will  be  noticed  tliat 
the  Constitution    of  1890    omits,  after    the 
word  ^'voting,"  the  words  "lor  members  of 
the  legislature;**  and  the  enrolled  section  of 
tlie  Constitution,  in  the  secretary  of  state's 
oflico,  shows  that  there  should  be  a  comma 
afttr  the  word  "voting"  in  §  27.3,  as  it  now 
jitands.    The    significant    fact    thus    stands 
out,  like  a  mountain  in  the  landscape,  that 
for  the  whole  period  of  time  from  1817  to 
1800,  the  Constitution  of  the  state  having 
been  four  times  changed  during  such  period 
(a  period  of  seventy-three  years  of  state  his- 
tory), the  people    of    this    state,    speaking 
through  their  sovereign  instrument,  the  Con- 
stitution, had  uniformly  declared  'that    no 
majority  of  electors  less  than  a  niajr>ritv  of 
those  votin'^  for  memln-rs  of  the  leg" slat ure 
(which  election  would  bring  out,  it  was  pre- 
sumed,   the     largest    numix'r    of    electors) 
should  avail  to  change  the  orqanic  law  of  the 
land.     That  law  reaches  with  its  protection 
everyone  in  the  state.     Unlike  an  act  of  the 
leirislature.  which  may  or  may  not  be  gen- 
eral, its  efTectiveness  is  universal.     Its  po- 
tency reaches    in  its  power    the    territorial 
limits  of  the  whole  state,  and  protects  all 
rights  of  life,  liberty,  and  property  tliereun- 
der.     This  charter  of  our  liberties,  this  ark 
of  the  covenant,  the  people  for  sovoTify-three 
years  had  said  should  not  be  lightly  touched 
or  care'e«.sly  changed.     That  law  expre-sly 
provided  that  such  chani'e  conM  be  ellVcted 
only  by  a  vote  of  a  maiority  of  all  votes  for 
meinhcrs  of  the  legislature*.     How  did   th^s 
rlaij«»\  "for    members    of    the    Ic/islatiire," 
?r«i:ie  to  be  dropped?     It  was  dropped,  sim- 
T'ly  and  onlv.  because  sessions  of  the  Icrsla- 
tnre  were  then,  and  were  thereafter  to  be, 
quadrennial.     In  view  of  this  fact  the  fram- 
'^rs  of  the  Constitution  wisely  foresaw  that 
f'jat   if  one   leuislature   had   to  propose   an 
anif-ndment.  and  the    suceeedinsr   legislature 
had  to  insert  it.  if  a  constitutional  amend- 
ment could  only  be  submitted  when  members 
of  the  legislature  were  to  he  voted  for  there 
>yoii|rl  result  a  positive  inhibition  of  an  elec- 
tion on  the  question  of  adopting  a  constitu- 
tional amendment,  except. at  intervals  of  at 
hast  every  four  years,  and    it  might    very 
likely  occur    that  a  period    of  eight    year's 
might  intervene  between  the  submission  of 
an  amendment  and  its  insertion  in  the  Con- 
«tit»ition.     That  so  long    a    period  of    time 
••hoiild  be  allowed  to  stand  in  the  way  of  a 
demand     for  a  change    in  the    Constitution 
made  exicrent  by  some  great  public  necessity 
was  wholly  unreasonable.     It  might  be  that 
a  constitutional  amendment  ought  to  be  sub- 
mitted  at   a   special  election   held   for  that 
purpose  only.     The  public    necessity    might 
be  such  that,  not  waiting  for  a  special  elec- ' 
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tion,  such  amendment  should  be  submitted 
at  some  regular  election  for  state  otlicers,  or 
at  a  congressional  election.  The  time  for 
holding  an  election  on  the  question  of  adopt- 
ing a  constitutional  amendment  was  not  vi- 
tal. The  majority  by  which  the  public  pol- 
icy of  the  state  had  always  declared  such 
amendments  could  alone  be  adopted  was 
vital.  Time  could  be  fixed  to  suit  the  con- 
venience of  the  voters.  The  great  fundamen- 
tal condition — the  requisite  majority — was 
to  remain  essentially  unaltered.  It  would  be 
imputing  to  the  wise  framers  of  the  Consti- 
tution of  1890  the  greatest  folly  to  suppose 
that  they  meant  to  reverse  the  policy  of  this 
state  for  seventy  odd  years  as  to  the  major- 
ity necessary  to  adopt  a  constitutional 
amendment,  when  the  real  purpose  of  the 
omission  of  the  words  "for  members  of  the 
legislature"  lies  on  the  very  surface  of  the 
investigation,  and  was  manifestly,  as  stated, 
the  result  alone  of  the  fact  that  sessions  of 
the  legislature  were  then  quadrennial.  If 
an  election  should  be  held  to  determine  alone 
whether  the  Constitution  should  be  amend- 
ed or  not,  a  majority  of  the  electors  voting 
would  in  such  case  necessarily  be  a  majority 
of  those  voting  for  or  against  the  adoption 
of  the  amendment.  Clearlv,  therefore,  this 
consideration  in  no  wise  alleets  the  sound- 
ness of  our  holding  that  whether  or  not  the 
vote  on  a  constitutional  amendment  occurs 
on  a  day  when  state  officers  are  also  voted 
for,  there  must  be  a  majority  of  all  the  elect- 
ors voting  that  day  for  anything,  to  make 
valid  the  adoption  of  the  amendment,  as  is 
expressly  held  in  Strbhins  v.  Grand  Rapids 
Super.  Ct.  JiidfjCy  108  ^lich.  098,  GO  N.  W. 
r)l)4.  The  court  said :  "We  see  nothing  ab- 
surd, however,  in  the  legislature  providing 
that  at  a  soeeial  election  a  majority  of  the 
votes  should  control,  while  at  a  general  elec- 
tion a  maiority  of  all  the  voles  cast  at  the 
election  should  control.  There  might  have 
been  in  the  legislative  mind  the  very  best 
of  reasons  for  such  provisions." 

Nothing  is  gained  by  referring  to  the 
words,  "an  election  at  which  the  qualified 
electors  shall  vote  directly  for  or  against 
such  amendment."  The  Very  same  words 
("directly  for  or  against  such  amendment") 
occur  in  the  same  provisions  in  the  Consti- 
tutions of  ISOO  and  of  1832.  Xor  do  the 
words  "an  election"  mean,  as  allecred,  a  spe- 
cial election.  If  that  construction  were 
correct,  then  every  constitutional  amend- 
ment would  necessarily  have  to  l>e  submitted 
at  some  special  election  called  for  that  pur- 
pose alone;  yet  for  seventy-odd  years  the 
policy  of  the  state  had  been  exactly  the  re- 
verse. That  policy  of  the  state  was  never  to 
submit  a  constitutional  amendment  except  at 
an  election  for  members  of  the  legislature, 
for  the  reason  that  at  such  elections  for 
members  of  the  legislature  the  fullest  possi- 
ble vote  would  be  polled.  The  Constitution 
framers  of  1817,  1832,  and  1809  correctly 
thought  that  the  best  way  to  secure  a  full 
vote  was  not  by  submitting  an  abstract  prop- 
osition for  a  change  in  the  organic  law  at  a 
special  election,  but  at  an  election  when 
friends  or  others  in  whom  voters  might  be 
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interested  as  candidates  for  the  legislature 
should  be  chosen.  This  was  an  eminently 
wise  and  common-sense  view,  founded  on 
good  reason.  "An  election"  simply  means 
any  election,  whether  it  be  a  special  election, 
or  a  regular  election  for  state  officers,  or  a 
congressional  election.  Electors  voted  di- 
rectly for  or  against  an  amendment  under 
the  Constitutions  of  1832  and  1869.  Also, 
the  dropping  of  the  words  "the  next  general" 
before  the  word  "election,"  from  §  273  of  the 
Constitution,  and  the  substituting  for  these 
words  "an  election,"  were  made  necessary 
solely  because  of  the  fact  that  sessions  of  the 
legislature  were  quadrennial.  Prior  to  the 
Constitution  of  1890  the  electors  would  vote 
at  an  election  directly  for  or  against,  and  it 
then  required  a  majority  of  the  qualified 
electors  voting  for  members  of  thelegislature 
at  that  general  election  to  adopt  the  amend- 
ment. Now  qualified  voters  at  an  election 
special  or  general,  at  which  they  vote,  vote 
directly  for  or  against  such  amendment ;  but 
it  requires  a  majority  of  all  the  qualified 
electors  voting  at  that  election,  whether  spe- 
cial or  general,  no  matter  for  what  officers 
or  for  what  things  or  propositions  they  may 
vote.  The  number  to  be  ascertained,  so  as 
to  find  what  a  majority  of  that  number  was, 
is  the  number  of  all  the  qualified  electors 
who  vote  at  the  election, — who  vote  at  that 
election,  no  matter  for  what  they  vote, — 
keeping  up  the  uniform  policy  of  this  pro- 
vision of  the  Constitution.  This  Consti- 
tution provides  that  not  simply  a  majority 
of  the  qualified  electors  voting  for  membcs 
of  the  legislature  should  be  required,  but 
that  a  majority  of  all  the  qualified  electors 
voting  that  day  at  that  election,  special  or 
general,  should  be  required.  This  might  re- 
quire a  larger  number  of  vot^irs  to  adopt  a 
constitutional  amendment  than  would  con- 
stitute a  majority  of  the  electors  voting  for 
members  of  the  legislature.  It  cannot  re- 
quire less  than  such  a  majority.  So  that  it 
is  perfectly  obvious  that  the  policy  of  Ihis 
state  through  all  the  days  of  statehood  was, 
under  the  Constitution  of  1890,  not  only 
maintained,  but  absolutely  strencrthened.  It 
it  not  enough  now  that  a  majority  of  elect- 
ors voting  for  legislators  aliall  vote  for  the 
amendment.  The  adoption  of  such  an 
amendment  requires  a  majority  of  all  the 
qualified  electors  voting  for  any  purpose 
whatever.  This  construction  conserves  the 
policy  the  state  manifested  by  these  provi- 
sions in  three  Constitutions  and  by  universal 
usage  before  and  since  the  war,  and  con- 
serves the  great  principle  which  imperative- 
ly demands  that  the  great  organic  law  of  the 
state,  its  Constitution,  supreme  and  para- 
mount over  every  interest,  shall  never  be  al- 
tered or  changed  except  upon  the  maturest 
judgment,  and  by  a  majority  sufficient  to 
warrant  the  conviction  that  the  change  has 
met  the  approval  of  intelligent  freemen. 
Such  is  the  view  deduced  from  a  history  of 
this  section,  the  public  policy  of  the  state  as 
declared  by  this  section  in  its  various  forms 
in  the  different  Constitutions  from  1817  to 
1890,  and  from  the  construction  of  the  sev- 
eral clauses  of  S  273  itself.  It  may  be  added 
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that  this  would  be  entirely  sufficient  to  dii- 
pose  of  the  case,  since  it  is  admitted  that 
these  amendments  did  not  receive  a  majority 
of  all  the  qualified  electors  voting  at  the 
election. 

Little  aid  can  be  gathered  from  the  deci- 
sions of  other  states  construing  their  partic- 
ular clauses  in  their  constitutions  providing 
for  amendments  to  their  constitutions, — ^litr 
tie  aid,  that  is,  of  direct  authority, — since  a 
decision  from  another  state  would  only  be  a 
persuasive  authority,  even  where  it  was  ren- 
dered in  construction  of  a  clause  or  clauses 
in  its  Constitution  identical  with  like  clause 
or  clauses  of  our  Constitution.  But  the  over- 
whelming weight  of  authority    adopts   our 
view  on  this  proposition  also.     In  the  C(mc 
of  Prohibitory  Amendments,  24   Kan.   707, 
the  clause  is,  "if  a  majority  of  electors  vot- 
ing on  said  amendments,"   etc.     Of   course, 
there  was  no  room  for  doubt  on  that  sort  of 
a  clause, — that  only  a  majority  of  the  elect- 
ors   voting    on  said    amendments    was   re- 
quired.   There  are  many  eases  of   proposi- 
tions  to    remove   courthouses   and    change 
county  sites,  to  get  franchises,  and  to  vote 
bonds,  etc.,    as  to    which    there    have  been 
many  conflicting  decisions.     Such  decision!i 
are  of  very  little  value  in  the  solution  of 
this  question.     State  ex  rel.  Little  v.  Lang- 
lie,  5  N.  D.  594,  32  L.  R.  A.  723,  67  N.  W. 
968,  was  a  county-site  case.     State  ex  rH. 
Durkheimer  v.  Grace,  20    Or.  161,    25  Paf. 
382,  was  another  county-site  case.     It  is  to 
be  remarked  that  both  of  the  cases  quote  Gii 
lespie   V.    Palmer ,     20    Wis.     544, — ^a    case 
thoroughly  repudiated  by  many  courts,  and 
of  no   authority.     See,  specially,    the   criti 
cism  of    this  case    in  Stehhins's    Case^    If* 
Mich.  695,    66  N.    W.  694,    in  iirhich    it  i* 
shown  that  it  has  been  overruled  in  Wiseor 
sin   {Bound  v.  Wisconsin  O.  R,  Co.  45  Wi?. 
579) ;  Chief  Justice  Ryan  characterizing  it 
as  **a  reproach  to  the  court  as  judgment4«  pro- 
ceeding upon  policy  rather  than  upon  prin- 
ciple."    The  case  of  State  ex  rel.  Larah^e  v. 
Barnes,  3  N.  D.  319,  56  N.  W.  883,  goes  upnn 
the  fact  that  the  vote  upon  the  constitution- 
al amendment  was,  by  the  provision  of  law 
therein  controlling,  made  a  wholly  separate 
and  special  election,  though  occurring  on  the 
same  day  with  an  election  for  oflScers.     Be^ 
ing  made  a  special  election,  of  course  a  ma- 
jority of  electors  voting  on  the  question  of 
adopting    the    constitution    would    control. 
The  case  of  Marion  County  Comrs.  v.  Wink 
ley,  29  Kan.  40,  is  a  purely  local  case,  about 
a  hedge  bounty  submitted  to  the  people  of  a 
county.    The    distinction    lietween    a    loca^ 
election  and  this  sort  of  a  state  election  on 
the  adoption  of  a  constitution  is  too  obvioi> 
for  comment.     Our  view  as  to  the  majoritr 
required  for  the  valid  adoption  of  a  couf^ti 
tutional  amendment  is  directly  and  clearly 
supported  by  the  following  cases:     State  t. 
Foraker,  46  Ohio  St.  692,  6  L.  R.  A.  422.  S.*? 
N.  E.  491 ;  State  ex  rel.  lAtson  ▼.  McCfouxsn. 
138  Mo.  193,  39  S.  W.  771;  State  v.  S%rift 
69  Ind.  503 ;  Tecumseh  Nat.  Bank  ▼.  8a%m- 
ders,  51  Neb.  801,  71  N.  W.  779;  Bofford  r. 
Klinge,  16  Minn.  252,  Gil.  221 ;   StehhimM's 
Case,  108   Mich.   693,  66   N.  W.    594, — and 
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many  others  in  briefs  of  ooimsel.  In  the  Ne- 
braska case  it  was  held  that  it  required  a 
majority  of  the  highest  aggregate  number  of 
votes  cast,  whether  for  an  officer  or  for  an 
amendment.  In  State  v.  Swift,  69  Ind.  520, 
the  distinction  was  pointed  out  between  the 
reasons  for  requiring  a  different  majority  to 
elect  an  officer  and  to  adopt  a  constitutional 
amendment, — ^a  distinction  which  the  fram- 
ers  of  the  Constitution  of  1S90  evidently  had 
in  mind  when  they  provided,  as  they  have 
done,  that  the  majority  now  required  to 
amend  the  Constitution  must  be  a  majority 
of  all  the  qualified  electors  voting,  whether 
such  majority  be  equal  to  or  larger  than  a 
majority  of  all  the  qualified  electors  voting 
for  members  of  the  legislature.  All  the 
statements  to  be  found  in  different  decisions 
touching  the  doctrine  that  electors  absenting 
themselves  from  an  election,  and  those  pres- 
ent and  not  voting  for  some  candidate  for 
every  office,  or  on  every  proposition  submit- 
ted, are  held  to  assent  to  the  action  of  those 
who  do  vote,  are  not  applicable  to  a  case  like 
this,  which  is  governed  by  a  constitutional 
standard,  as  to  the  necessary  majority,  ex- 
pressly defined  in  theconstitutionitself ;  that 
being,  as  stated,  that  the  requisite  majority 
shall  be  a  majority  of  all  the  qualified  elect- 
ors voting  at  the  election  for  any  purpose  or 
for  any  officer,  as  held  in  Stebhina's  Cctae, 
108  Mich.  699,  66  N.  W.  594.  Manifestly, 
when  the  Constitution  itself,  in  S  273,  ex- 
pressly declares  that  no  amendment  shall  be 
adopted  except  where  it  shall  be  a  fact  that 
it  received  at  the  election  a  majority  of  all 
qualified  electors  voting,  we  have  a  positive 
rule  prescribed  and  a  fixed  standard  set  up, 
and  nothing  short  of  strict  compliance  with 
the  rule,  or  of  a  majority  measuring  up  to 
that  standard,  will  avail  to  change  the  or- 
ganic law. 

There  is  one  other  most  important  consid- 
eration, and  that  is  that  the  members  of  the 
constitutional  convention  of  1890  used  lan- 
jruag©  with  the  greatest  precision  when  talk- 
ing about  the  majority  required  to  accom- 
plish difTerent  ends.  In  §  259  it  is  provid- 
ed: ''No  county  seat  shall  be  removed,  un- 
less such  removal  be  authorized  by  two 
thirds  of  the  electors  of  the  county  voting? 
therefor;  but  when  the  proposed  removal 
shall  be  towards  the  center  of  the  county  it 
may  be  made  when  a  majority  of  the  electors 
participating  in  the  election  shall  vote  there- 
for." Section  260  provides:  "No  new 
county  shall  be  formed  unless  a  majority  of 
the  qualified  electors  voting  in  each  part  of 
the  county."  etc.  Section  101  provides: 
*The  seat  of  government  of  the  state  shall 
be  at  the  city  of  Jackson,  and  shall  not  be 
removed  or  relocated  without  the  assent  of 
a  majority  of  the  electors  of  the  state."  It 
is  perfectly  idle  to  contend,  in  the  face  of  all 
these  diflFerent  provisions  of  §§  259,  260,  101, 
and  273,  that  the  members  of  the  constitu- 
tional convention  of  1890  (very  many  of  them 
the  ablest  lawyers  in  this  or  any  other  state ) 
did  not  carefully  use,  with  exact  precision, 
words  apt  to  convey  the  dififerent  and  dis- 
tinct meanings  they  had  in  view  in  the  adop- 
tion of  these  different  provisions.  See  the 
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forcible  reasoning  of  the  supreme  court  of 
Missouri  in  State  ex  rel,  Litson  v.  McGowan, 
138  Mo.  193,  39  S.  W.  771,  along  this  line. 
There  are  other  authorities,  which  we  have 
not  thought  it  necessary  to  cite  at  length. 
There  was  but  one  election.  It  is  a  com- 
plete fallacy  to  argue  that,  because  the  con- 
stitutional amendments  were  submitted  and 
voted  on  at  a  general  election,  the  election 
was  separate,  and  that  these  were  two  in 
number.  There  was  but  one  election,  held 
at  the  same  time  and  place,  though  officers 
were  voted  for,  and  these  amendments  were 
voted  for  or  against.  The  ballot  used  was  a 
single  ballot,  on  which  was  printed,  along 
with  the  names  of  the  candidates,  the 
amendments,  with  directions  to  vote  for  or 
against  them  in  one  body.  In  the  case  of 
Tecumsek  Nat,  Bank  v.  Saunders,  51  Neb. 
802,  71  N.  W.  779,  it  is  shown  that  votes 
were  deposited  for  and  against  the  amend- 
ments in  boxes  used  for  receiving  ballots 
thus  cast,  all  over  the  state ;  that  these  votes 
were  canvassed  separately;  and  that 
the  whole  number  of  votes  so  cast 
was  122,000,  of  which  84,000  were 
for  and  37,000  against.  Speaking  in  round 
numbers,  but  217,000  votes  were  cast  for 
governor.  And  the  contention  was  that  it 
was  a  separate  election  as  to  the  amend- 
ments. See  page  803,  51  Neb.,  and  page  780, 
71  N.  W.  But  the  court  held  that  there  was 
but  one  election.  That  was  a  far  stronger 
case  for  the  idea  that  it  was  a  separate  elec- 
tion, than  this  one.  Here  there  was  no  sepa- 
rate deposit  of  ballots  touching  the  amend- 
ments, in  separate  boxes,  and  no  separate 
canvass  of  such  ballots.  The  whole  conduct 
of  the  election  shows  it  to  have  been  one  elec- 
tion. 

One  final  observation:  Wo  are  not  em- 
barrassed in  this  case,  as  some  of  the  courts 
whose  decisions  we  have  discussed  were  em- 
barrassed, by  the  fact  that  a  construction 
different  from  ours  has  been  uniformly  acted 
upon  for  a  long  period  of  time  by  all  the  de- 
partments of  government,  and  that  rights 
have  grown  up  under  such  different  con- 
structions. The  governor  of  this  state, 
foreseeing  the  evil  effects  to  come  from  long 
delay,  and  the  confusion  which  would  be  in- 
troduced by  waiting  for  years,  it  might  be, 
until  the  validity  of  these  amendments 
should  be  otherwise  presented,  wisely  deter- 
mined to  have  this  question  settled  now,  in 
advance,  finally  and  authoritatively,  by  this, 
the  court  of  last  resort  in  this  state.  This 
action  saves  the  people  of  this  state  the  very 
great  embarrassments  which  would  certain- 
ly have  attended  a  delay  of  the  settlement  ol 
this  much-vexed  question.  This  court  rec- 
ognizes the  importance  of  the  co-ordinate 
legislative  department  of  the  government. 
It  has  the  highest  regard  for  the  legislature 
as  a  co-ordinate  branch  of  the  government, 
and  for  its  members  individually.  It  is  one 
of  the  very  ablest  legislative  bodies  that  ha^ 
ever  assembled  in  this  capital.  We  do  not 
seek  a  jurisdiction  not  imposed  upon  us  by 
the  Constitution.  We  could  not,  if  we 
would,  escape  the  exercise  of  that  jurisdic- 
tion which  the  Constitution  has  imposed  up- 
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on  us.  In  the  particular  instance  in  which 
we  are  now  acting,  our  duty  to  know  what 
the  Constitution  of  this  state  is,  and,  in  ac- 
cordance with  our  oaths,  to  support  and 
maintain  it  in  its  integrity,  imposes  upon  us 
a  most  diflicuit  and  embarrassing  duty,— -one 
which  we  have  not  sought,  but  one  which, 
like  all  others,  must  be  discharged  when  the 
hour  comes.  The  action  of  the  court  below 
is  in  accordance  with  the  views  we  have  an- 
nounced. It  declared,  and  we  now  declare, 
that  for  the  reason  that  the  said  amend- 


ments were  not  submitted  to  the  voters  in 
the  state  in  accordance  with  the  provision 
of  §  273  of  the  Constitution  of  1890,  and  be- 
cause these  amendments  were  not  adopted  at 
said  election  by  a  majority  of  all  the  quali- 
fied electors  voting  at  said  election,as  required 
by  said  §  273,  the  said  amendments  are  nail 
and  void,  and  form  no  part  of  the  Constitu- 
tion, and  that  all  the  sections  of  the  Consti- 
tution which  they  sought  to  repeal  remalo 
in  full  force  and  effect. 
Affirmed. 


NEW  YORK  COURT  OF  APPEALS. 


Re  Will  of  Isabella  ANDREWS,  Deceased. 

(162  N.  Y.  1.) 

An  Instrnment  tm  not  nnbacrlbed  at  the 
end  thereof,  as  required  by  statute  to  con- 
stitute a  valid  will,  where  It  consists  of  four 
pages  in  one  sheet  folded  lengthwise  down 
the  middle,  with  the  formal  opening  and  a 
portion  of  the  bequests  on  the  first  page  of 
the  sheet,  another  portion  on  the  third  page, 
which  Is  marked  page  2,  while  the  remain- 
der and  the  signature  are  on  the  second  page, 
which  Is  marl(ed  page  3,  there  being  nothing 
to  connect  the  portions  on  the  third  page 
with  those  above  the  signature. 

(February  27,  1900.) 

APPEAL  by  claimants  from  an  order  of 
the  Appellate  Division  of  the  Supreme 
Court,  Second  Department,  affirming  a  de- 
cree of  the  Surrogate's  Court  for  Kings 
County  refusing  to  admit  to  probate  the  will 
of  Isabella   Andrews,  deceased.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  6.  6.  Keynolds  and  F.  Rey- 
nolds, for  appellants: 

The  end  of  an  instrument  naturally  means 
where  it  leaves  oflF;  the  close  of  the  writing; 
not  necessarily  the  end  of  any  particular 
piece  of  paper. 

The  different  parts  of  a  will  need  not  be 
physically  connected,  provided  they  are  con- 
nected by  their  internal  sense,  or  by  a  coher- 
ence and  adaptation  of  parts. 

Schouler,  Wills,  §  284,  note  6. 

Looking  at  the  evil  intended  to  be  guarded 
against  by  the  statute,  abstractly  con- 
sidered, there  is  not  as  much  danger  of  a 
fraudulent  alteration  of  the  will  by  this  ar- 
rangement as  if  the  will  had  been  so  short 
as  to  occupy  only  half  of  the  first  page,  there 
leaving  a  long  blank  between  the  writing  and 
the  printed  closing  part  of  the  instrument. 

Eagan's  Will,  N.  Y.  L.  J.  1893;  In  Goods 
of  Carver y  1  Notes  of  Cases,  276;  In  Goods 
of  Gore,  2  Notes  of  Cases,  479;  Hitchcock 
v.  Thompson,  6  Hun,  279;  Re  Dayger,  47 
Hun,  127 ;  Re  Singer,  19  Afisc.  679,  44  N.  Y. 
Supp.  606;  In  Goods  of  Stoakes,  31  L.  T.  N. 


Note. — As  to  sufficiency  of  signature  to  will 
when  not  placed  at  tbe  end  of  it.  see  Warwick 
T.  Warwick  (Va.)  6  L.  R.  A.  775 ;  Be  Conway 
(N.  Y.)  11  L.  R.  A.  706;  and  Re  Booth  (N. 
Y.)  12  L.  R.  A.  452. 
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S.  552;  In  Goods  of  Coombs,  L.  R.  1  Prob. 
&  Div.  302 ;  In  Goods  of  Kimpton,  3  Swabey 
&  T.  427. 

Even  if  the  ''second  page"  is  not,  strictly 
speaking  and  on  the  face  of  it,  a  part  of  the 
body  of  the  will,  which  is  ended  and  signed 
on  the  "third  page,"  it  is  then  to  be  oonbid- 
ered  testamentary  matter,  which,  by  its 
paging  and  its  being  joined  to  the  will  as  it 
was  while  in  the  possession  of  testatrix  and 
when  executed  by  her,  is  identified  and  dem- 
onstrated so  far  as  to  be  deemed  incorporat- 
ed into  it. 

Allen  V.  Maddock,  11  Moore,  P.  C.  C.  427; 
In  Goods  of  Almosnino,  1  Swabey  &  T.  508; 
In  Goods  of  Watkins,  L.  R.  1  Prob.  &  Div. 
19;  /n  Goods  of  PasccUl,  L.  R.  1  Prob.  & 
Div.  606;  Van  Strauhenzee  v.  Monek,  3 
Swabey  &  T.  12;  Tonnele  ▼.  Hall,  4  N.  Y. 
140;  Brown  v.  Clark,  77  N.  Y.  369;  Caul- 
field  V.  Sullivan,  S5  N.  Y.  155;  59  Albany 
Law  Journal,  445. 

Mr.  Armour  C.  Anderson,  also  for  ap- 
pellants: 

While  the  statute  requires  the  will  to  be 
signed  at  the  end  thereof,  these  words  should 
be  taken  in  their  ordinary  and  popular  sig- 
nification; in  other  words,  at  the  place 
where  the  testator  intended  to  stop,  not  on 
the  last  or  back  page  of  the  paper. 

Sisters  of  Charity  v.  Kelly,  67  N.  Y. 
409;  People  ex  rel.  Eakins  v.  Roosevelt,  14 
Misc.  536,  35  N.  Y.  Supp.  1085,  Affirmed  in 
149  N.  Y.  674,  43  N.  E.  989;  Tompkins  v. 
Hunter,  149  N.  Y.  117,  43  N.  K.  632;  Re 
Laudy,  78  Hun,  479,  29  N.  Y.  Supp.  136; 
Younger  v.  Duffie,  94  N.  Y.  635,  46  Am.  Rep. 
156. 

The  will  in  this  instance  was  properly 
executed.     It  is  signed  at  the  end  thereof. 

A  substantial  compliance  with  the  staiutt; 
is  sufficient,  "a  literal  compliance  is  not  re- 
quired." 

Re  Dayger,  47  Hun,  127;  Gilbert  v.  Knor 
52  N.  Y.  125;  Younger  v.  Duffie,  94  N.  Y. 
539,  46  Am.  Rep.  156;  Sisters  of  Ckafltif  v. 
Kelly,  67  N.  Y.  409. 

The  will  may  be  on  separate  shMs, 
fastened  together  only  with  a  pin. 

In  Goods  of  Braddock,  L.  R.  1  Prob.  Dir. 
433. 

When  they  are  found  so  fastened  to- 
gether, the  presumption  is  that  it  was  dai 
by  the  testator. 
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Rees  y.  Reea,  L.  R.  3  Prob.  &  Div.  84; 
Schouler,  Wills,  2d  ed.  §  314. 

Mr,  Frederie  W.  Adee,  for  respondents : 

The  paper  propounded  for  probate  is  not 
subscribed  or  attested  in  the  manner  re- 
quired by  the  statute  of  wills  of  the  state 
of  New  York. 

2  Rev.  Stat.  63,  §  40;  2  Rev.  Stat.  Banks 
&  Bros.  9th  ed.  p.  1877;  3  Birdseye,  Rev. 
Stat  p.  3610;  Willia  v.  Lowe,  6  Notes  of 
Cases,  428 ;  In  Goods  of  Parslow,  5  Notes  of 
Cases,  112;  In  Ooodi  of  Tookey,  5  Notes  of 
Cases,  386;  Ayrea  v.  Ayrea,  5  Notes  of  Cases, 
375;  Sweetland  v.  Bweetland,  4  Swabey  & 
T.  6;  8mee  v.  Bryer,  6  Moore,  P.  C.  C.  404; 
Dennett  v.  Taylor,  5  Redf.  561;  McCord  v. 
Lounsbury,  6  Dem.  68 ;  Sisters  of  Charity  v. 
Kelly,  67  N.  Y.  409 ;  Re  O'Neil,  01  N.  Y.  516 ; 
Re  Conway,  124  N.  Y.  465,  11  L.  R.  A.  796, 
26  N.  E.  1028;  Hays  v.  Harden,  6  Pa.  409; 
Glancy  v.  Olancy,  17  Ohio  St.  134. 

No  evidence  upon  probate  can  remove  the 
fatal  defects  in  subscription  and  attestation. 

Re  Betvitt,  91  N.  Y.  261. 

The  doctrine  of  incorporation,  ineffectual- 
ly evoked  on  behalf  of  the  proponent  in  both 
of  the  lower  courts,  has  no  bearing  upon  the 
ca^  upon  appeal. 

Re  O'Nea,  91  N.  Y.  516;  Re  Conioay,  124 
N.  Y.  455,  11  L.  R.  A.  796,  26  N.  E.  1028; 
Booth  V.  Baptist  Church  of  Christ,  126  N.  Y. 
215,  28  N.  E.  238;  Re  Whitney,  153  N.  Y. 
259,  47  N.  E.  272;  Dennett  v.  Taylor,  5 
Redf.  561. 

The  court  of  appeals  has  not  only  definite- 
ly settled  the  law  against  probate  of  instru- 
ments subscribed  and  attested  like  the  one 
in  question,  but  lias  afiixed  thereto  the  seal 
of  stare  decisis. 

Re  Conway,  124  N.  Y.  455,  11  L.  R.  A. 
796,  26  N.  E.  1028;  Re  Blair,  84  Hun,  581, 
32  N.  Y.  Supp.  845;  Re  Whitney,  153  N.  Y. 
259,  47  N.  E.  272. 

The  doctrine  of  stare  decisis  et  non  quie* 
ta  movere  rests  upon  clear  reason,  upon 
manifest  justice,  indeed  upon  a  necessity  in- 
herent in  the  constitution  of  civil  society. 

1  Bl.  Com.  ^70 ;  1  Kent,  Com.  475.  479 ;  3 
Bl.  Com.  ^432;  Chamberlain,  Stare  Decisis, 
p.  19;  Spicer  v.  ffpicer,  Cro.  Jac.  627;  Doe 
ex  dem,  Mansfield  v.  Peach,  2  Maule  &  8. 
676;  Proprietors  of  lAverpool  Waterworks 
T.  Harpley,  6  East,  507 ;  Bowen  v.  Bhapcott, 
1  East,  642:  Lonsdale  v.  Littlcdale,  2  Anstr. 
357;  Bradford  v.  Tinkham,  6  Gray,  494; 
Cohen  v.  Virginia,  6  Wheat.  399,  6  L.  ed. 
290;  Rockhill  v.  VeUon,  24  Ind.  424. 

Bartlett,  J.,  delivered  the  opinion  of  the 
court: 

This  case  comes  before  us  under  circum- 
stances so  unusual  that  a  few  words  of  com- 
ment may  not  be  out  of  place.  The  surro- 
gate of  Kings  county  refused  probate  to  the 
will  we  are  about  to  consider,  on  the  ground 
that  it  was  not  subscribed  at  the  end  there- 
of, as  required  by  the  statute  of  wills  (2 
Rev.  Stat.  p.  63,  §  40:  2  Rev.  Stat.  Banks 
k  Bros.'  9th  ed.  p.  1877).  In  so  doing,  he 
followed  the  settled  law  of  this  court  for 
veara,  and  manv  well -reasoned  English 
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cases,  when  construing  a  statute  similar  to 
our  own.  1  Vict.  chap.  26.  The  learned  ap- 
pellate division  affirmed  the  surrogate's  de- 
cree with  a  divided  court,  giving  utterance 
at  the  same  time  to  a  protest  both  emphatic 
and  unanimous.  The  opinion  states  that 
the  conclusion  reached  was  solely  under  the 
stress  of  authority,  and  that,  unaided  by  the 
light  of  judicial  decisions,  a  contrary  result 
would  have  followed.  One  of  the  dissenting 
justices  stated  that,  while  he  recognized  the 
principle  of  stare  decisis,  cases  sometimes 
arise  when  a  judge  is  justified  in  refusing 
to  follow  a  decision  of  the  court  of  last  re- 
sort. The  other  dissenting  justice  wrote  an 
opinion  in  which  he  succeeded  in  reaching 
the  conclusion  that  neither  the  statute  of 
wills,  nor  the  cases  which  had  compelled  the 
majority  of  his  brethren  to  reluctantly  af- 
firm the  surrogate's  decree,  called  for  any 
such  result.  As  the  opinion  of  the  appellate 
division  concedes  that  the  question  presented 
is  not  an  open  one  in  this  court,  we  might 
well  content  ourselves  with  an  affirmance  of 
the  judgment,  did  we  not  feel  constrained  by 
judicial  courtesy  to  re-examine  the  legal 
situation  that  has  been  so  pointedly  called  to 
our  attention. 

It  has  long  been  the  settled  policy  of  this 
state  to  require  certain  formalities  to  be  ob- 
served in  the  execution  of  wills.  These  pro- 
visions are  exceedingly  simple,  and  calculat- 
ed to  prevent  frauds  and  uncertainty  in  the 
testamentary  dispositions  of  property.  Re 
O'Neil,  91  N.  Y.  520;  Willis  v.  Lowe,  6  Notes 
of  Cases,  423.  2  Rev.  Stat.  p.  63,  8  40  (2 
Rev.  Stat.  Banks  &  Brbs.'  9th  ed.  p.  1877), 
reads  as  follows:  "Every  last  will  and  testii- 
ment  of  real  or  personal  property,  or  both, 
shall  be  executed  and  attested  in  the  follow- 
ing manner:  (1)  It  shall  be  subscribed  by 
the  testator  at  the  end  of  the  will.  (2)  Such 
subscription  shall  be  made  by  the  testator, 
in  the  presence  of  each  of  the  attesting  wit- 
nesses, or  shall  be  acknowledpred  by  him,  to 
have  been  so  made,  to  each  of  the  attesting 
witnesses.  (3)  The  testator,  at  the  time  of 
making  such  subscription,  or  at  the  time  of 
acknowledging  the  same,  shall  declare  the 
instrument  so  subscribed  to  be  his  last  will 
and  testament.  (4)  There  shall  be  at  least 
two  attesting  witnessos,  each  of  whom  shall 
siffn  his  name  as  a  witness,*  at  the  end  of  the 
will,  at  the  request  of  the  testntor."  These 
are  the  only  restrictions  impos  h\  upon  a  tes- 
tator when  executing  his  will,  and  they  ap- 
pear to  be  wise,  renannable,  and  ensily  under- 
stood. It  has  boon  repeatedly  laid  down  as 
the  rule  in  this  state,  in  cases  we  sIk^II  pres- 
ently discuss,  that  the  intontion  of  the  tes- 
tator is  not  to  be  considered  whon  oonstru- 
insr  this  statute,  but  that  of  the  lp«;is\itnre. 
The  question  is  not.  What  did  the  trstator 
intend  to  do?  but.  What  has  he  done  in  the 
liprht  of  the  statute?  It  is  undmibtodly  true 
that  from  time  to  time  an  honost  attempt  to 
execute  a  last  will  and  testament  is  defeated 
by  failure  to  observe  some  one  or  more  of 
the  statutory  requirements.  It  is  better 
this  should  happen  under  a  proper  construc- 
tion of  the  statute,  than  that  the  individual 
case  should  be  permitted  to  weaken  tho8« 
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provisions  calculated  to  protect  testators 
generally  from  fraudulent  alterations  of 
their  wills. 

It  may  be  well,  before  examining  the  will 
which  is  the  subject  of  this  appeal,  to  refer 
to  a  few  of  the  cases  which  construe  the  pro- 
vision of  the  statute  requiring  the  testator 
and  the  witnesses  to  subscribe  at  the  end  of 
the  will.  In  Sisters  of  Charity  v.  Kelly,  67 
N.  Y.  400,  it  was  held  that  the  provision  of 
the  statute  requiring  the  testator  to  sub- 
scribe "at  the  end  of  the  will"  means  the  end 
of  the  instrument  as  a  completed  whole,  and 
where  the  name  is  written  in  the  body  of 
the  instrument,  with  any  material  portion 
following  the  signature,  it  is  not  properly 
subscribed,  nor  can  it  be  claimed  that  the 
portion  preceding  the  signature  is  valid  as 
a  will.  In  Re  0*Neil,  01  N.  Y.  616,  a  print- 
ed blank  was  used,  and  the  formal  com- 
mencement was  printed  on  the  first  page, 
and  the  formal  termination  printed  at  the 
foot  of  the  third  page.  The  entire  blank 
space  was  filled  with  writing,  and,  appar- 
ently for  want  of  room,  a  portion  of  a  para- 
graph containing  material  provisions  was 
carried  over  to,  and  the  paragraph  finished 
at,  the  top  of  the  fourth  page.  Tne  two  por- 
tions were  not,  however,  sought  to  be  con- 
nected by  means  of  a  reference,  or  anything 
indicating  their  relation  to  each  other.  The 
name  of  the  testator  was  written  at  the  end 
of  the  printed  form,  and  the  names  of  the 
witnesses  written  below  the  formal  attes- 
tation clause  on  the  third  page.  This  court 
held  that  there  was  no  I^al  subscription  of 
the  will,  and  afiirmed  the  judgment  denying 
probate.  Chief  Judge  Ruger,  who  wrote  the 
opinion  of  the  court,  said:  "While  the  pri- 
mary rule  governing  the  interpretation  of 
wills,  when  admitted  to  probate,  recognizes 
and  endeavors  to  carry  out  the  intention  of 
the  testator,  that  rule  cannot  be  invoked  in 
the  construction  of  the  statute  regulating 
their  execution.  In  the  latter  case  courts 
do  not  consider  the  intention  of  the  testa- 
tor, but  that  of  the  legislature.  .  .  . 
The  statute  fixes  an  inflexible  rule  by  which 
to  determine  the  proper  execution  of  all  tes- 
tamentary instruments.  .  .  .  It  will  be 
seen  in  all  of  the  cases  cited  there  was  no 
reason  to  doubt  the  testator's  intention  to 
make  a  valid  disposition  of  his  property,  and 
yet  in  each  case  the  will  was  denied  probate 
because  in  the  execution  thereof  the  testator 
did  not  conform  to  the  provisions  of  the  stat- 
ute in  faili:  s  to  place  his  signature  at  the 
physical  end  of  the  will."  In  Re  Conway, 
124  N.  Y.  456,  11  L.  R.  A.  796,  26  N.  E.  1028, 
a  blank  form  was  used,  the  whole  of  which 
was  upon  one  side  of  the  paper.  A  space 
was  left  for  the  dispositions  to  be  made, 
preceded  by  the  words,  "I  give,  devise,  and 
bequeath  my  property  as  follows."  The 
blank  space  was  filled  up  by  three  complete 
devises.  At  the  end  of  the  last  were  under- 
lined, in  parentheses,  the  words,  "Carried  to 
back  of  will."  Upon  the  back  of  the  sheet 
was  written  the  word  "Continued."  Fol- 
lowing it  were  various  bequests,  and  then  the 
words,  "Signature  on  face  of  the  will."  The 
signature  of  the  testator  appeared  at  the 
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end  of  the  testimonium  clause  on  the  face  of 
the  paper,  and  those  of  the  witnesses  under 
the  attestation  clause.  It  was  held  by  the 
second  division  of  this  court  that  there  was 
not  such  a  subscription  and  signing  by  the 
testator  as  required  by  the  statute,  and  that 
the  will  had  been  improperly  admitted  to 
probate.  Judge  Parker,  in  delivering  the 
opinion  of  the  court,  said:  '*The  aim  of  the 
statute  is  to  prevent  fraud ;  to  surround  tes- 
tamentary dispositions  with  such  safeguards 
aa  will  protect  them  fropi  alteration.  The 
learned  judge  also  declared,  in  substance, 
that  the  admitted  intention  of  the  testator 
that  the  provisions  appearipg  on  the  page 
following  his  signature  should  form  a  part 
of  his  will  would  in  no  way  affect  the  ques- 
tion before  the  court.  In  Re  Whitney,  15S 
N.  Y.  259,  47  N.  E.  272,  it  was  held  that  a 
will  drawn  upon  a  printed  blank,  covering 
only  one  pa^,  and  signed  by  the  testator 
and  subscribing  witnesses  at  the  foot  of  the 
page,  is  not  subscribed  by  the  testator  at 
the  end  of  the  will,  as  required  by  the  stat- 
ute, when  the  blajik  space  in  tiie  printed 
form  is  filled  up  by  subdivisions  marked,  re- 
spectively, "First"  and  "Second,"  followed 
by  the  words  "See  annexed  sheet,"  and  ad- 
ditional subdivisions  marked,  respectivdj, 
"Third"  and  "Fourth,"  are  written  on  a  sep- 
arate piece  of  paper  attached  to  the  face  of 
the  blank,  immeaiately  over  the  first  and 
second  subdivisions,  by  removable  metal 
staples.  It  was  held  that  the  question  pre- 
sented was  not  an  open  one  in  this  court, 
and  that  the  will  was  not  legally  subscribed. 
The  court  again  approved  the  doctrine  that 
the  existence  of  good  faith  did  not  affect  the 
question  pending,  as  the  intention  of  the  \eft' 
islature,  and  not  that  of  the  testator,  gov- 
erned. In  Re  Blair,  84  Hun,  581,  32  N.  Y. 
Supp.  846,  this  court  affirmed  the  judgment 
of  the  general  term,  first  department,  on  the 
opinion  below,  which  reversed  a  decree  of  the 
surrogate's  court  admitting  the  will  to  pro- 
bate. This  instrument  consisted  of  eight 
pages.  The  testator  signed  al  the  bottom  of 
the  seventh  page,  and  the  witnesses  signed 
at  the  end  of  a  proper  witnessing  clause  at 
the  top  of  the  eighth  page.  After  the  plaee 
for  the  signatures  of  the  witnesses,  but  be- 
*fore  they  were  actually  signed  or  the  will 
executed,  a  clause  was  added  directing  the 
executor  to  sell  at  private  sale  a  certain 
piece  of  real  estate,  and  to  devote  the  pro- 
ceeds of  sale  to  liquidating  any  deficiency 
in  interest  or  cash  bequests  under  the  will. 
The  will  was  then  executed,  as  before  stated, 
and  the  testator  signed  the  added  clause,  but 
the  witnesses  did  not.  162  N.  Y.  645.  46  X. 
E.  1145.  In  each  of  the  cases  cited  it  wb« 
very  clear  that  the  will  was  not  legally  sub- 
scribed, and  that  to  have  admitted  it  to  pro- 
bate, by  yielding  to  the  suggestion  that  it 
was  an  honest  attempt  to  make  a  will  would 
have  been  a  practical  repeal  of  the  statute^ 
as  to  subscription  at  the  end  of  the  instru- 
ment. Our  present  statute  of  wills,  requir> 
ing  that  a  will  should  be  subscribed  at  the 
end  thereof,  is  similar  to  1  \\c^  chap.  26. 
which  was  in  force  in  England  from  1637  un- 
til TB53,  when  it  was  amended  by  16  A  16 
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Vict.  chap.  24,  known  as  "Lord  St.  Leon- 
ards' Act."  Prior  to  this  amendment  the 
English  courts  construed  the  act  as  strictly 
as  our  own  have  the  present  statute  of  wills. 
Willis  Y.  Lowe,  6  Kotes  of  Cases,  428;  In 
Qooda  of  Paralow,  6  Notes  of  Cases,  112; 
In  Qooda  of  Tookey,  5  Notes  of  Cases,  386; 
Ayres  v.  Ayres,  5  Notes  of  Cases,  375; 
Hwectland  v.  Sweetland,  4  Swabey  &  T.  6; 
Smee  v.  Bryer,  6  Moore,  P.  C.  C.  404.  In 
the  latter  case,  Lord  Langdale,  delivering 
the  opinion  of  the  court,  said  at  page  410: 
"It  may  happen,  even  frequently,  that  gen- 
uine wills,  namely,  wills  truly  expressing 
the  intentions  of  the  testators,  are  made 
without  observation  of  the  required  forms; 
and  whenever  that  happens  the  genuine  in- 
tention is  frustrated  by  the  act  of  the  legis- 
lature, of  which  the  general  object  is  to  give 
effect  to  the  intention.  The  courts  must 
consider  that  the  legislature,  having  regard 
to  all  probable  circumstances,  has  thought 
it  best,  and  has  therefore  determined,  to  run 
the  risk  of  frustrating  the  intention  some- 
times, in  preference  to  the  risk  of  giving  ef- 
fect to  or  facilitating  the  formation  of  spuri- 
ous wills,  by  the  absence  of  forms.  It  is  sup- 
posed, and  that  authoritatively,  that  the  evil 
of  defeating  the  intention  in  some  cases,  by 
requiring  forms,  is  less  than  the  evil  prob- 
ably to  arise  by  giving  validity  to  wills  made 
without  any  form  in  all  cases."  The  rea- 
soning of  our  own  and  the  English  courts 
finds  support  in  two  states  where  the  statute 
of  wills  is  substantially  the  same  as  in  New 
York.  Hays  v.  Harden,  6  Pa.  409;  Olanoy 
V.  Qlancy,  17  Ohio  St.  134. 

We  come,  then,  in  view  of  the  law  as  it 
now  stands,  to  the  will  before  us.  The  tes- 
tatrix was  an  unmarried  woman,  aged  about 
sixty  years.  She  left  her  surviving  no  near- 
er relatives  than  first  and  second  cousins. 
No  part  of  her  estate  is  given  to  any  rela- 
tive. A  stranger  to  her  blood  is  sole  execu- 
tor. The  will  is  in  his  handwriting,  and  the 
proceeds  of  sale  of  testatrix's  house  and  lot 
in  Brooklyn  are  given  one  half  to  him  and 
one  half  divided  equally  between  two  reli- 
gious societies.  In  addition  to  this  the  tes- 
tatrix gave  eight  money  bequests, — four  to 
religious  societies  and  a  cemetery,  and  the 
others  to  persons  not  of  her  blood.  These 
bequests  aggre^te  about  $4,200.  The  re- 
siduary clause  IS  as  follows:  "The  rest,  resi- 
due, and  remainder  of  my  estate  I  give  unto 
my  executor,  to  make  disposition  of  and  di- 
vide in  such  manner  as  he,  in  his  jud;]^ent, 
may  deem  best  and  proper."  No  undue  in- 
fluence is  charged.  Th«  estate  is  estimated 
at  about  $15,000.  The  will  was  drawn  on 
a  printed  blank,  being  one  piece  of  paper 
consisting  of  a  sheet  of  four  pages,  the  two 
leaves  of  which  were  joined  from  top  to  bot- 
tom on  the  left  side.  The  formal  opening 
part  of  the  will  is  printed  on  the  top  of  the 
first  page,  leaving  the  rest  of  that  page  blank. 
The  closing  part,  containing  the  clause  for 
the  appointment  of  the  executor,  and  that 
which  follows,  including  the  attestation 
clause,  was  printed  on  the  top  of  the  second 
page  of  the  first  leaf,  leaving  the  rest  of  that 
page  and  both  pages  of  the  second  leaf  blank. 
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The  draftsman  filled  the  blank  on  the  first 
page,  and  then  turned  to  the  first  page  of 
the  second  leaf,  being  the  third  page  of  the 
blank,  and  filled  that,  marking  it  at  the  top 
"2nd  page."  He  then  turned  to  the  second 
page  of  the  first  leaf,  containing  the  closing 
part  of  the  will  as  before  stated,  in  print, 
marked  it  at  the  top  "3rd  page,"  and  com- 
pleted the  instrument,  save  as  to  its  execu- 
tion, by  filling  the  blanks  at  the  top  of  that 
page,  except  the  blank  for  the  date,  which 
was  left  to  be  filled  in  at  the  time  of  exe- 
cution. It  is  to  be  observed  that  a  complete 
will  was  made  out  on  the  two  sides  of  the 
first  leaf,  being  the  first  and  second  pages 
of  the  blank.  All  of  the  first  side  of  the 
third  leaf,  marked  "2nd  page,"  could  have 
been  written  after  execution,  as  no  sentence 
thereof  is  continued  from  the  first  page  of 
the  will,  nor  carried  over  to  the  alleged  third 
page  thereof.  The  fourth  page  of  the  blank 
could  have  been  written  over  in  the  same 
way.  The  first  page  of  the  will  contains  the 
money  legacies,  the  direction  to  sell  the  real 
estate  and  divide  the  proceeds,  and  two  lega- 
cies of  personal  property.  The  alleged  sec- 
ond page  of  the  will  contains  bequests  of 
personal  property  and  the  residuary  clause. 
We  have  here  on  one  entire  piece  of  paper, 
folded  so  as  to  make  four  pages,  a  complete 
will,  so  far  as  form  goes,  on  the  first  and 
second  pages;  and  then  follows  on  the  third 
page  of  the  blank,  and  after  the  signatures 
of  testatrix  and  witnesses  on  the  second  page 
of  the  blank,  a  page  marked  "2nd  page.'^^not 
connected  with  the  will  proper  in  any  way, 
but  complete  by  itself.  The  question  is  not 
whether,  from  the  proofs  in  this  case,  the 
page  following  the  signatures  of  the  will  is 
in  fact  a  part  of  testatrix's  will,  by  reason 
of  her  established  intention,  but.  Is  the  in- 
strument so  drawn  subscribed  at  the  end 
thereof,  as  the  statute  commands?  We  are 
of  opinion  that  it  is  not  legally  subscribed, 
and  that  to  hold  otherwise  would  open  the 
door  to  gross  fraud,  and  be  contrary  to  the 
statute  and  the  settled  law.  It  was  suggest- 
ed on  the  argument  of  this  case  that  the  ef- 
fect of  the  statute  of  wills,  as  strictly  con- 
strued by  this  court,  is  to  defeat  the  inten- 
tion of  many  testators,  while  the  fraudulent 
addition  to  wills  was  a  crime  of  rare  occur- 
rence. The  fallacy  of  this  argument  con- 
sists in  overlooking  the  fact  that  the  num- 
ber of  frauds  prevented  by  our  wise  and  sim- 
ple statute  can  never  be  kiv>wn.  We  might 
as  well  ask  how  many  commercial  crimes 
have  been  prevented  by  the  statute  of  frauds. 
The  case  at  bar  is  one  of  the  strongest  illus- 
trations of  the  wisdom  of  the  statute  of  wills 
that  has  ever  come  to  the  attention  of  this 
court.  With  a  complete  will  on  the  first 
and  second  pages  of  a  blank  containinjy  four 
pages,  there  is  nothing  to  prevent  filling  up 
the  vacant  third  and  fourth  pages  with  any 
number  of  additional  provisions,  including, 
as  in  this  case,  a  residuary  clause  allowing 
an  executor  to  dispose  of  the  residue  in  such 
manner  as  he  deemed  proper.  The  defeat  of 
testamentary  intention  in  a  few  cases  is  not 
due  to  the  statute,  or  the  construction  of  it 
by  the  courts,  but  to  the  fact  that  scriven- 
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ers  and  other  laymen,  ignorant  of  the  simple 
and  clear  proYisions  of  the  statute,  are  per* 
mitted  to  draw  wills. 

It  is  urged  with  much  ability  by  the 
learned  senior  counsel  for  the  appellants 
that  the  alleged  second  page  of  this  will  can 
be  read  into  it  by  invoking  the  doctrine  of 
incorporation  as  established  in  England,  and 
to  some  extent  in  this  state.  We  are  of 
opinion  that  under  the  facts  here  disclosed 
that  doctrine  has  no  application.  If  it  were 
otherwise,  the  evasion  of  the  statute  would 
be  so  easily  accomplished  as  to  render  its  re- 
peal unnecessary. 

We  have  to  say  in  conclusion  that  it  is 
quite  possible  we  have  given  to  this  appeal 
undue  importance,  involving,  as  it  does,  a 
question  of  law  settled  in  this  court;  but  we 
desire  to  express  in  the  most  emphatic  man- 
ner our  approval  of  the  statute  of  wills  as 
now  construed. 

The  order  appealed  from  should  he  af- 
firmed, with  costs  to  respondent  and  special 
guardian,  to  be  paid  out  of  the  estate. 

Parker,  Ch.  J.,  and  Gray,  O'Brien, 
Haight,  Martin,  and  Vann,  JJ.,  concur. 


Annette   B.    W-ETMORE,   now   Annette   B. 
^Nlarkoe,  Reapt,, 

V, 

William    Boerum    WETMORE,   Impleaded, 
etc.,  Appt, 

(162  N.  Y.  503.) 

1.  An  appeal  aa  from  a  llnal  order  In 
a  Kpecial  proceeding  or  a  final  judgment 
in  an  action  lies  from  an  order  of  the  ap- 
pellate division  of  the  supreme  court  to  the 
court  of  appeals,  reversing  an  order  of  a  spe- 
cial terra,  which  modified  provisions  of  a 
former  decree  In  a  divorce  proceeding  as  to 
payment  of  Income  of  a  trust  fund  as  ali- 
moDy,  which  proceeding  was  instituted  In  ac- 
cordance with  permission  contained  In  the 
former  decree  upon  affidavits  that  were  given 
the  effect  of  pleadings,  the  facts  becoming 
the  subject  of  reference,  and  the  order  being 
based  upon  the  report  of  the  referee. 

2.  The  fact  that  defen«1nnt  In  a  divorce 
«nlt  In  ernllty  of  contempt  In  refusing 
to  come  into  the  jurisdiction  of  the  court 
and  submit  to  cross-examination  is  not  suf- 
ficient where  the  record  does  not  show  a  re- 
versal on  the  facts,  and  the  statute  requires 
the  reviewing  'court  under  such  circum- 
stances to  presume  it  was  on  the  law,  to  au- 
thorize the  court  of  appeals  to  affirm  an  or- 
der of  the  appellate  division  of  the  supreme 
court  which  reversed  an  order  of  the  special 
term  modifying  a  decree  awarding  the  in- 
come of  a  fund  held  in  trust  for  his  benefit, 
as  alimony,  but  some  legal  error  in  the  order 
must  be  pointed  out. 

8.  The  remarrlaflre  of  a  divorced  wo- 
man to  one  whose  ability  to  support  her 
is  unquestionable  will  prevent  the  further  ap- 
plication for  her  t)enefit  as  alimony  of  the 


Income  of  a  testamentary  trust  instituted 
foiT  the  support  of  the  husband  from  whom 
she  was  divorced. 

(Barilett  and  Martin^  JJ.,  diueni.) 

(April  17,  1000.) 

APPEAL  by  defendant  from  an  order  of 
the  Appellate  Division  of  the  Supreme 
Court,  First  Department,  reversing  an  or- 
der of  a  Special  Term  for  New  York  County 
which  denied  defendant's  application  to  re- 
duce the  amount  to  be  paid  to  plaintiff  ts 
alimony  out  of  the  income  of  a  trust  fund 
established  for  defendant's  benefit  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Mr,  Tliomas  P.  Wickes*  for  appellant: 

The  manner  in  which  the  defendant  has 
been  accustomed  to  live  is  a  controlling 
feature  upon  this  application. 

Moulton  V.  De  Ma  Carty,  6  Robt.  533; 
Sillick  V.  Mason,  2  Barb.  Ch.  79 ;  Bann  t. 
Vorhees,  1  Law  Bull.  65;  Stow  v.  Chapin, 
21  N.  Y.  S.  R.  38,  4  N.  Y.  Supp.  496;  Nich- 
ols V.  Eaton,  91  U.  S.  727,  23  L.  ed.  257. 

This  action  is  in  equity  to  apportion  a 
fund  of  which  equity  has  sole  jurisdiction. 
It  is  not  an  action  in  which  the  defendant 
can  be  punished  for  his  alleged  misdoings  in 
the  past. 

Mr.  Xiamen  B.  Candler,  for  respond- 
ent: 

The  court  should  not  grant  any  relief  to 
the  defendant  William  B.  Wetmore  until  He 
shall  return  to  this  state  and  submit  himself 
to  the  jurisdiction  of  the  court  and  pur,;e 
himself  from  his  contempt  in  not  complying 
with  the  judgment  of  divorce  when  he  was 
able  to  do  so. 

The  motion  papers  did  not  disclose  anr 
adequate  reason  for  a  reargument  of  the  m«> 
tion  which  was  denied  by  Mr.  Justice  Stover, 

A  rears!:ument  will  be  granted  only  whfre 
some  question  decisive  of  the  case  and  duly 
submitted  by  counsel  was  overlooked,  or 
where  a  decision  is  in  conflict  with  the  ex- 
press statute  or  a  controllinpr  decision  tc 
which  attention  was  not  called  by  counsel. 

Banks  v.  Carter,  7  Daly,  417:  Heald  r 
Macooican,  15  Daly,  233,  5  N.  Y.  Supp.  450: 
f^tcarns  v.  Hemmens,  22  N.  Y.  S.  R.  24,  3  N 
Y.  Supp.  16;  Mahon  v.  Setcell,  27  N.  Y.  S. 
K.  816,  7  N.  Y.  Supp.  600;  Duncan  ▼.  Root, 
23  N.  Y.  S.  R.  58,  4  N.  Y.  Supp.  613 :  Peop^'^ 
ex  rel.  Ward  v.  Purroy,  45  K  Y.  S.  R.  49. 
18  N.  Y.  Supp.  963. 

0*Brien,  J.,  delivered  the  opinion  of  the 
court: 

The  record  in  this  case  is  the  eoncludin;: 
part  of  the  history  of  a  long  and  bitter  con- 
troversy between  husband  and  wife.  Tie 
appeal  is  from  an  order  of  the  court  below 
reversing  an  order  of  the  special  term,  which 
modified  the  last  judgment  entered,  with  re- 
spect to  the  payment  of  alimony  by  the  de- 


NoTE. — For  former  decision  In  this  case,  see 
33  L.  R.  A.  708. 

As  to  power  of  court  to  modify  alimony  aft- 
er decree  therefor  has  become  final,  see  Samp- 
son V  Sampson  (R.  I.)  3  L.  R.  A.  349 ;  Eemp- 
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ster  V.  Evans  (Wis.)  16  L.  R,  A.  391 :  Cole  ▼. 
Cole  (111.)  19  L.  R.  A.  811,  and  note:  McKaj 
V.  Bar  Francisco  City  &  County  Super.  Ct- 
Cole  (111.)  19  T..  R,  A.  811.  and  noU;  McEiy 
ander  (D.  C.^  45  L.  R.  A.  806. 
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fendant  to  the  plaintiff.     In  order  to  get  a 
clear  view  of  the  questions  involved,  it  will 
be  necessary  to  recall  briefly  the  history  of 
the  litigation:     In  April,  lb92,  the  plaintiff 
ebtained  an  absolute  divorce  from  the  de- 
fendant dissolving  the  marriage,  and  award- 
ing to  her  the  custody  of  the  three  children, 
and  alimony  of  $3,000  per  annum  for  her 
own  use,  and  $3,000  more  per  annum  for  the 
support    of    her    children.     The    defendant 
failed  to  pay  the  alimony,  and  went  to  re- 
side in  another  state,  remaining  out  of  the 
jurisdiction  of  the  courts  of  this  state.  The 
defendant's  father,  who  died  in  1885,  made  a 
provision  by  will  for  the  benefit  of  his  son, 
whereby  a  fund  of  $100,000  was  created,  the 
net  income  of  which  was  to  be  paid  to  the 
defendant  during    his    life.    The    plaintiff 
brought  another  action,  to  which  the  trus- 
tee of  the  fund  was  made  a  party,  for  the 
purpose  of  procuring  a  judgment  appropri- 
ating the  income  of  the  trust  to  the  payment 
of  the  alimony  accrued  or  to  accrue.     In 
this  action  she  was  successful,  and  the  judg- 
ment in  her  favor  was  finally  affirmed  in 
this  court.     149  N.  Y.  520,  33  L.  R.  A.  708, 
44  N.  E.  160.     But,  as  the  judgment  devot- 
ed the  whole  income  of  a  trust  for  the  de- 
fendant's   benefit    to    the    payment    of    the 
plaintifTs  alimony,  this  court  modified  it  by 
giving  permission  to  the  defendant  to  ap- 
ply at  any  time  in  the  future  for  leave  to 
?hare  in  the  income,  or  to  have  the  award  of 
alimony  modified   or   reduced   by  a   proper 
provision  at  the  foot  of  the  decree  in  the  ac- 
tion.    Since  the  entry  of  that  judgment  the 
income  of  the  trust  has  been  paid  to  the 
plaintiff.     The  decision  of  this  court  in  that 
rejrard  was  baaed  upon  the  assumption  that 
the  circumstances  of  the  parties  might  be 
so  chanired  in  the  future  as  to  render  it  m- 
<»quitable  for  the  wife  to  absorb  the  entire  in- 
wme  of  the   trust.     The  defendant  insists 
that  this  contingency  has  now  happened,  and 
this    proceeding?   now   before    us   was   com- 
menrod  to  meet  it.     The  defendant  applied 
to  the  court  bolow,  at  special  term,  for  a 
modifiontion  of  the  jud'nnent  which  appro-: 
printed  the  income  of  the  trust  to  the  p^v- 
mrrt  of  the  plnintiff's  alimonv.     In  his  afl^- 
davit  benrinsr  date  July  11,  IROfi,  the  history 
of  the  liti«»ation  is  stnted  with  pon«»iderflble 
detail.     Thrre  were  two  fncts  stated,  how- 
ever, that  had  a  dirrrt  benrinj?  on  the  apoli- 
«»tion.  namely,  that  he  was  then  possessed 
of  no  property  of  any  substantial  value,  and 
was  without  means  of  support,  since  the  in- 
rome  of  the  trust  had  been  diverted  to  the 
nv  of   the  plaintiff  and   the  children,  and 
that  the  plaintiff  was  not  in  need  of  the  in- 
come, for  the  reason  that  she  had  married 
A  man  of  means,  and  was  then  on  a  visit  to 
Europe  with  her  new  hunband  and  the  chil- 
dren.    The    defendant   was    then     forty-six 
years  of  age,  without  a  profession  or  any 
business     capacity;     he    having    graduated 
from  West  Point,  and  spent  his  early  life  in 
the    army.    The    court    was     requested    to 
modify  the  judgment  by  reducing  the  allow- 
ance of  alimony  payable  from  the  income  of 
the  trust  to  the  $3,000  awarded  to  the  chil- 
dren, and  providing  for  the  payment  of  the 
48  L.  R.  A. 


balance,  if  any,  to  the  defendant  for  his  sup- 
port. The  plaintiff,  by  her  counsel,  opposed 
the  application,  in  an  alfidavit  recalling  at 
considerable  length  what  had  appeared  pre* 
viously  in  the  course  of  the  litigation  in  re- 
gard to  the  defendant's  pecuniary  condition. 
The  defendant's  application  was  denied  at 
the  special  term,  but  on  appeal  the  order 
was  reversed,  and  the  case  remanded  to  the 
special  term  for  another  hearing.  The  ap- 
pellate court  appointed  a  referee  to  take  the 
proofs,  and  report  the  same  to  the  eourt  at 
special  term,  with  his  opinion.  The  order  of 
reversal  also  directed  the  referee  to  treat 
the  affidavits  used  on  the  previous  motion  as 
in  the  nature  of  pleadings,  and  as  a  supple- 
mental applicatfon  to  modify  the  judgment. 
It  was  said  in  the  opinion  that,  while  the  ab- 
solute denial  of  the  motion  was  improper,  it 
should  not  be  granted  upon  affidavits,  with- 
out a  trial  of  the  issue,  where  the  witnesses 
must  appear  before  the  referee  and  submit 
to  examination  ^nd  cross-examination.  29 
App.  Div.  507,  51  N.  Y.  Supp.  797.  The  ref- 
eree made  his  report  to  the  court,  in  which 
he  found,  among  other  things,  that  the  de- 
fendant had  been  adjudicated  a  bankrupt  in 
one  of  the  district  courts  of  the  United 
States  on  the  13th  of  January,  1899;  that 
the  plaintiff  on  November  22,  1894,  was  mar- 
ried to  Dr.  Markoe,  of  New  York,  who  was 
in  receipt  of  an  income  of  about  $6,000  per 
annum;  that  the  defendant  had  failed  to 
appear  before  him  for  examination  as  to  the 
facts  stated  in  the  affidavit;  and  that  his  ap' 
plication  to  share  in  the  income  of  the  trust 
fund  should  be  denied.  When  the  report 
was  submitted  to  the  special  term  it  was 
treated  as  advisory,  merely,  and  not  as  con- 
clusive; and  the  learned  judge  proceeded  to 
examine  the  testimony  and  determine  the 
facts,  treating  the  affidavits  as  pleadings  in 
an  action  upon  an  issue  of  fact,  wherein  the 
allegations  on  each  side  not  denied  by  the 
other  side  were  deemed  to  be  admitted.  It 
appeared  from  the  proceedings  reported  by 
the  referee  that  the  defendant's  counsel  at 
the  hearing  offered  to  produce  the  defendant 
for  examination  and  cross-examination  if  the 
plaintiff's  attorney  would  stipulate  that  no 
attempt  would  be  made  to  arrest  him  for 
nonpayment  of  alimony  or  disobedience  of 
the  decree,  while  in  attendance,  or  in  going 
to  and  returning  from  the  place  of  the  hear- 
ing; but  the  plaintiff's  attorney  distinctly 
refused  to  enter  into  any  such  stipulation. 
The  court  was  of  the  opinion  that  the  omis-* 
sion  of  the  defendant,  under  these  circum- 
stances, to  appear  for  examination  beforo 
the  referee,  was  not  conclusive  against  the 
application;  that,  while  the  plaintiff  was' 
under  no  obligation  to  enter  into  any  such 
stipulation,  yet  it  could  not  have  deprived 
her  of  any  advantage  which  she  otherwise 
had;  and  that  her  refusal  to  make  it,  coup- 
led with  the  absence  of  any  denial  of  the 
defendant's  statements  as  to  his  present  fi- 
nancial condition,  warranted  the  conclusion 
that  she  believed  that  a  cross-examination 
of  the  defendant  would  not  tend  to  disprove 
the  allegations  of  his  affidavit  as  to  his  fi- 
nancial condition.    After   a  careful   exami- 
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nation  of  the  referee's  report  and  the  testi* 
luony  contained  in  it,  and  of  the  moving  and 
opposing  affidavits,  treating  them  as  in  the 
nature  of  pleadings,  the  special  term  grant- 
ed the  application,  and  determined  that  the 
judgment  should  be  modified  by  reducing 
the  amount  to  be  paid  from  the  income  of 
the  trust  fund  to  $3,000  for  the  children 
alone.  The  learned  appellate  division  re^ 
versed  this  order  upon  the  plaintiff's  appeal, 
and  it  is  from  this  order  of  reversal  that  the 
present  appeal  to  this  court  was  taken. 

The  learned  counsel  for  the  plaintiff  in- 
sists that  this  court  has  no  power  to  review 
the  order.  It  certainly  has,  if  it  is  a  final 
order  in  a  special  proceeding.  Whatever  it 
may  be  called,  it  is  clear  that  it  is  a  final 
determination  of  the  proceeding,  since  it  not 
only  reversed  the  order  of  the  special  term, 
but  denied  the  application.  It  was  a  pro- 
ceeding instituted  in  pursuance  of  the  pro- 
visions of  the  judgment  in  the  action  to  se- 
quester the  income  of  the  trust  fund,  based 
upon  affidavits  on  both  sides  that  by  the  or- 
der of  the  court  were  given,  in  some  sense,  at 
least,  the  effect  of  pleadings.  The  facts 
were  the  subject  of  a  reference,  and  a  re- 
port to  the  court  upon  which  the  order  was 
made  that  has  been  reversed.  It  seems  to 
me  that  the  objection  that  it  was  not  a  spe- 
cial proceeding  is  without  force.  But,  if  it 
was  not  a  special  proceeding,  then  it  musH 
have  been  a  proceeding  in  an  action,  sup- 
plemental in  character,  to  modify  the  judg- 
ment by  provisions  at  the  foot  of  the  decree. 
If  so,  the  final  determination  was  a  judg- 
ment, since  it  finally  determined  the  rights 
of  the  parties.  So  that  it  must  be  either  a 
final  order  in  a  special  proceeding,  or  a  final 
judgment  in  an  action.  It  is  not  very  mate- 
rial to  determine  which,  since  either  or  both 
are  appealable  to  this  court. 

Assuming,  therefore,  that  we  are  required 
to  review  this  order,  it  must  be  admitted 
that  the  special  term  had  full  power  and  ju* 
risdiction  to  make  the  order  that  it  did, 
granting  the  application.  The  motion 
called  for  the  exercise  of  discretion  upon  the 
facts.  The  learned  appellate  division  had 
power  to  reverse  the  order  upon  the  facts, 
and,  in  its  discretion,  deny  the  application. 
But,  since  the  order  does  not  contain  any 
statement  that  the  reversal  was  upon  the 
facts,  or  in  the  exercise  of  discretion,  this 
court  is  required  to  presume  that  it  was 
upon  the  law.  Code,  |  1338.  So  we  must 
look  at  the  order  and  proceedings  of  the  spe- 
cial term  for  some  error  of  law,  in  order  to 
sustain  the  reversal.  It  is  quite  obvious 
that  there  was  no  question  of  law  before 
that  court,  except  the  one  hereafter  consid- 
ered, but  not  referred  to  in  either  of  the 
courts  below.  The  questions  actually  con- 
sidered were  all  questions  of  fact  or  of  dis- 
cretion. The  decision  of  these  questions 
was  open  to  review  on  appeal,  but  the  stat- 
ute requires  this  court  to  presume  that  they 
were  not  reviewed,  but  that  the  reversal  was 
upon  some  question  of  law.  The  opinion  of 
the  learned  court  below  indicates  very  clear- 
ly that  it  was  convinced  that  the  application 
should  not  be  granted  until  ihe  defendant  re* 
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turned  from  another  state  to  the  jurisdic- 
tion of  the  court,  and  submitted  to  examina- 
tion and  cross-examination.  The  fact  that 
the  defendant  has  been  and  is  in  contempt  of 
the  authority  of  the  court  has  been  &  potent 
argument  against  him  in  this  liti^tion,  and, 
if  this  court  had  any  discretion  in  the  case 
before  us,  we  would  feel  inclined  to  uphold 
the  court  below,  within  the  limits  of  its  pow- 
er, in  the  enforcement  of  its  authority  and 
the  defense  of  its  own  dignity.  It  is  dear, 
however,  that  we  must  find  some  l^gal  error 
in  the  decision  of  the  special  term  before  we 
can  sustain  the  order  appealed  from,  and, 
obviously,  none  can  be  pointed  out. 

But  we  think  the  record  presents  a  ques- 
tion much  broader  and  more  important  than 
any  statutory  rule  for  the  disposition  of  ap- 
peals by  this  court,  and,  while  it  is  a  ques- 
tion of  law,  it  tends  to  sustain  the  special 
term,  instead  of  the  order  appealed  from. 
The  judgment  in  this  caae  appropriated  the 
income  of  a  testamentary  trust,  made  for 
the  support  of  the  defendant  to  the  use  of 
his  wife  and  children,  after  an  absolute  di' 
vorce.     The  defendant  resisted  the  proceed- 
ing on  the  ground  that  what  was  prop(»ed 
aniounted  to  a  violation  of  the  terms  and  the 
purpose  of  the  trust  in  his  father's  will. 
When  the  discussion  of  that  question  in  this 
court  and  in  the  courts  below  is  examined, 
it  will  be  seen  that  the  defendant's  conten- 
tion was  answered  by  arguments  based  upon 
the  unity  of  husband  and  wife,  and  the  ob- 
ligation of  the  husband  to  support  her  and 
his  children.     While  the  defendant,  by  h!» 
misconduct,  was  adjudged  to  have  forfeited 
all  the  rights  growing  out  of  that  relation, 
the  wife  and  children,  being  innocent,  still 
retained   them   all.    It  was   said,   in  sub- 
stance, that  the  testator,  in  constituting  a 
trust  for  the  benefit  of  his  son,  must  hav<f 
contemplated  that  it  should  also  be  for  the 
benefit  of  his  wife,  should  he  marry,  and  his 
children,  should  any  result  from  the  mar- 
riage.   This,  we  thought,  was  a  reasonable 
and  just  view  of  the  question  presented.  The 
plaintiff    had  not  then  contracted  another 
marriage,  or,  if  she  had,  the  record  before 
the  court  did  not  disclose  that  fact     If  the 
same  facts  appeared  then  that  appear  now  in 
the  record  before  us,  the  line  of  argument  in 
answer  to  the  defendant's  contention  would 
have  had  little  application.     The  relation  of 
the  parties  to  each  other  is  now  complet^lv 
changed.     The  unity  of  that  relation  then 
existing  has  been  dissolved.    The  facta  and 
circumstances  upon  which  the  judgment  wa? 
rendered  no  longer  exist.    The  question  now 
is  not  whether  the  testator,  in  creating  a 
trust  for  the  benefit  of  his  son,  necessarilr 
contemplated  that  his    wife    and    children 
should  share  with  him  in  the  enjojrinent  of 
the  income,  but  whether  the  plaintiff.  wb'> 
was  once  his  wife,  and  is  now  the  wife  of 
another  man,  shall  continue,  in  her  new  re- 
lations,  to   share   in   that  income.^   Unless 
the  courts  can,  in  reason  and  justice,  hold 
that  the  testator  cont«nplated  such  a  dis- 
position of  his  bounty,  the  income  of  the 
fund  cannot  now  be  diverted  to  that  pnrpos" 
without  a  plain  violation  of  the  trust.    The 
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protection  and  enforcement  of  such  trusts, 
according  to  the  spirit  and  intention  of  the 
founder,  is  one  of  the  peculiar  functions  of 
a  court  of  equity.  We  are  not  now  concerned 
with  the  effect  of  a  second  marriage  upon  a 
decree  awarding  alimony  generally.  The 
only  question  we  are  now  dealing  with  is 
when  and  under  what  circumstances  such 
alimony  can  be  made  a  charge  upon  the  In- 
come of  a  testamentary  trust  created  for  the 
benefit  of  the  husband,  from  whom  the  wife 
has  procured  an  absolute  divorce,  and  re^ 
married.  Upon  the  plaintiff's  marriage  to 
her  present  husband,  she  ceased  to  be,  in  any 
t»ense,  the  defendant's  wife;  and  hence  the 
reason  upon  which  her  right  to  share  in  the 
income  of  the  trust  rested  ceased  also.  In 
contracting  that  marriage  she  became  the 
wife  of  another  man,  who,  as  it  appears  from 
the  record,  is  abundantly  able  to  support  her. 
The  contingency  contemplated  by  tnis  court, 
in  modifying  the  judgment,  has,  therefore, 
happened ;  and  after  the  second  marriage  the 
courts  cannot  devote  the  income  of  the  trust 
fund  to  her  support  without  diverting  it  to 
a  purpose  that  could  not  have  been  contem- 
plated by  the  testator.  Some  incongruous 
results  frequently  follow  with  respect  to  ali- 
mony and  property  rights  when  the  wife 
procures  an  absolute  divorce  from  Hie  hus- 
band, and  it  may  be  possible  that,  under  cer- 
tain circumstances  and  conditions,  the  wife 
may  be  entitled  to  support  from  two  hus- 
bands at  the  same  time.  But  however  that 
may  he,  we  think  that,  upon  a  second  mar- 
riage of  the  wife  to  a  husband  whose  ability 
to  support  her  is  unquestionable,  she  ceases 
to  have  any  claim  in  law  or  equity  to  tha 
income  of  a  trust  fund  created  by  will  for  a 
very  different  purpose. 

For  these  reasons,  we  are  of  opinion  that 
the  order  appealed  from  should  be  reversed, 
and  that  of  the  special  term  affirmed,  with- 
out costs  to  either  party. 

Parker,  Ch.  J.,  and  Hatsbt,  Vann,  and 
Itandon,  JJ.,  concur. 

Bartlett,  J.,  dissenting: 

We  have  here  a  defendant  who  is  in  fla- 
grant contempt  of  the  supreme  court,  and, 
under  its  well-settled  rule,  is  entitled  to  no 
hearing  or  relief  until  he  places  himself  in  a 
proper  attitude  to  ask  it.  The  order  ap- 
pealed from  is  not  reviewable  upon  the  facts 
in  this  court,  for  the  technical  reason  that  it 
doe!»  not  state  that  the  reversal  of  ihe  order 
of  the  special  term  was  upon  the  facts  as 
well  as  the  law.  While  it  is  true  that  we 
will  not  look  into  the  opinion  of  the  court 
below  to  ascertain  whether  the  reversal  was 
on  the  facts,  nevertheless  it  is  the  practice 
of  this  court,  in  exceptional  cases,  to  hold 
the  appeal,  and  permit  the  appellant  to  ap- 
ply to  the  court  granting  the  order  to  amend 
it  so  as  to  show  that  the  reversal  was  on  th«3 
facta  as  well  as  the  law,  if  such  be  the  case. 
I  think  the  present  appeal  presents  a  very 
clear  exception  to  our  general  rule,  and  that 
this  order  should  be  amended,  as  the  opinion 
of  the  appellate  division  shows  that  the  re- 
versal was  upon  the  facts,  and  for  the  addi- 
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tional  reason  that  the  requirement  of  the 
court  respecting  proof  to  be  made  before  the 
referee  of  the  changed  condition  of  the  de- 
fendant's circumstances  was  not  complied 
with  in  any  sense,  "either  technically  or  in 
spirit"  as  stated  in  opinion  below.  The 
question  as  to  what  extent  the  income  of  a 
trust  created  for  the  husband's  benefit  can 
be  devoted  to  the  payment  of  alimony  due 
from  him  to  his  divorced  wife,  after  her  sec- 
ond marriage,  was  not  considered  by  the  spe- 
cial term  or  the  appellate  division,  and  has 
not  been  argued  at  our  bar.  A  question  of 
such  importance,  so  far-reaching  in  its  re- 
sults, ought  not  to  be  determined  without 
full  argument  and  careful  consideration.  I 
am  also  of  opinion  that  we  should  aid  the 
supreme  court  in  enforcing  obedience  to  its 
mandates  and  vindicating  its  authority. 

Martin,  J.,  concurs. 


Albert  L.  PURDY,  Respt., 

V. 

ERIE  RAILROAD  COMPANY,  Appt. 
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1.  A  railroad  company  'vrhlcli  'vraa  In- 
con»orated  and  acanlred  Ita  property 
rigrlitii  and  franchises  after  the  enactment 
of  Laws  1896,  chap.  1027,  requiring  such  com- 
panies CO  issue  1,000-mIIe  tickets  at  reduced 
prices,  is  not  deprived  of  property  without 
due  process  of  iaw  by  the  enforcement  of  such 
statute. 

2.  An  amendatory  atf^tnte  la  not  Invalid 
on  the  ground  that  It  imposes  burdens  on  a 
pre-existing  corporation,  if  the  amendments 
merely  modify  a  statute  to  which  the  corpora- 
tion was  subject,  by  malKlng  the  provisions 
more  favorable  to  the  company. 

3.  The  conrt  cannot  take  Judicial 
kno^rledffe  of  the  history  of  railroad  lines 
operated  by  a  particular  railroad  company. 

4.  A  state  atatnte  reqnlrlns  tlie  laan- 
ance  of  mlleave  books  at  reduced  rates 
for  transportation  wholly  within  the  state  is 
not  invalid  as  an  attempt  to  regulate  inter- 
state commerce,  although  a  railroad  affected 
thereby  extends  into  other  states. 

(February  27,  1900.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme 
Court,  Fourth  Department,  denying  defend- 
ant's motion  for  new  trial  on  exceptions 
heard  before  it  in  the  first  instance  after 
verdict  in  plaintiff's  favor  at  the  Allegany 
County  Circuit  in  an  action  brought  to  re 
cover  the  statutory  penalty  for  refusal  to  sell 
a  mileage  ticket.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Moot,  Sprague,  Brown  ell,  ft 
Marey,  for  appellant: 

As  the  statute  in  question  violates  the 
Constitution  of  the  state  of  New  York,  which 
provides:        "No    person    shall    be    .     .     . 

Note. — For  statute  as  to  mileage  books,  see 
also  Atty.  Gen.  v.  Old  Colony  B.  Co.  (Mass.)  22 
L.  R.  A.  112. 
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deprived  of  life,  liberty,  or  property  without 
due  procoss  of  law;"  also  the  Constitution  of 
the  United  States,  which  provides:  "No 
state  shall  .  .  .  deprive  any  person  of 
life,  liberty,  or  property  without  due  process 
of  law  nor  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the 
laws," — it  follows  that  said  statute  is  void, 
and  tlie  judgment  herein  has  no  foundation 
on  which  to  rest. 

N.  Y.  Const,  art.  1,  §  6;  U.  S.  Const,  art. 
14,  §  1. 

The  power  of  making  bargains  for  individ- 
uals has  not  been  delegated  to  any  branch 
of  the  government.  It  is  not  to  be  presumed 
that  such  a  power  exists,  and  those  who  set 
it  up  should  tell  where  it  may  be  found. 

Taylor  v.  Porter j  4  Hill,  140;  Re  Jacobs^ 
98  N.  Y.  98,  50  Am.  Rep.  036;  People  v. 
Marx.  99  N.  Y.  377,  r,2  Am,  Rep.  34,  2  N.  E. 
29;  Forstcr  v.  Scoit,  130  N.  Y.  577,  18  L.  R. 
A.  643,  32  N.  E.  970;  Smith  v.  Lake  Shore  d 
M.  S.  It.  Co.  114  Mich.  4G0,  72  N.  W.  328; 
Lale  Shore  d  M.  S.  R.  Co.  v.  Smith,  173  U. 
S.  C84,  43  L.  ed.  858,  19  Sup.  Ct.  Rep.  565. 

The  legislation  in  question  does  not  apply 
to  this  defendant,  because  of  the  statute  in- 
corporating the  Erie,  and  subsequent  stat- 
utes, and  therefore  judgment  should  have 
been  rendered  against  plaintiff,  not  defend- 
ant. 

The  fact  is  so  public  and  well  known  that 
this  defendant  is  the  successor  of  the  rail- 
road company  which  was  originally  called 
"The  Eric."  although  its  name  was  "The 
New  York  &  Erie  Company,"  that  the  court 
will  take  judicial  cognizance  of  it. 

The  original  Erie,  Company  waa  incorpo- 
rated by  chapter  224  of  the  Laws  of  1832. 

This  act  incorporating  the  Erie,  and  giving 
it  the  power  to  fix  tolls,  was  acted  on  and 
relied  on  by  the  Erie,  and  was  a  contract 
between  the  Erie  and  the  state.  The  state 
reserved  the  power  to  alter  or  modify  the 
act,  but  it  could  not  take  all  income  from  de- 
fendant by  such  alteration. 

Covmqlon  d  C.  Bridge  Co.  v.  Kentucky ^ 
154  U.  S.  204,  38  L.  ed.  902,  4  Inters.  Com. 
Rep.  049,  14  Sup.  Ct.  Rep.  1087;  Reagan  v. 
Farmers'  Loan  d  T.  Co.  154  U.  S.  302,  38  L. 
ed.  1014,  4  Inters.  Com.  Rep.  500,  14  Sup. 
Ct.  Rep.  1047;  Smyth  v.  Ames,  109  U.  S. 
460,  42  L.  ed.  819,  18  Sup.  Ct.  Rep.  418. 

The  legislation  in  question  amounts  to  a 
regulation  of  interstate  commerce,  and  is 
therefore  void. 

Wabash,  St.  L.  d  P,  R.  Go.  v.  Illinois,  118 
a.  S.  557,  30  L.  ed.  244,  1  Inters.  Com.  Rep. 
31,  7  Sup.  Ct.  Rep.  4. 

Mr.  Clarence  A.  Farnnm,  for  respond- 
ent: 

The  mileage  book  act  is  not  invalid  as  be- 
ing in  violation  of  art.  14,  §  1,  U.  S.  Const, 
or  art.  1,  §  0,  N.  Y.  Const,  in  this,  that  the 
defendant  is  deprived  of  its  property  with- 
out due  process  of  law. 

What  is  "reasonable  compensation"  is  a 
judicial  question  to  be  determined  by  the 
courts  in  each  particular  case  when  the  ques- 
tion is  presented.  The  rates  fixed  by  the  leg- 
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islature  are  to  be  deemed  reasonable,  and 
proof  is  required  to  overcome  such  presump- 
tion. 

Munn  V.  Illinois,  94  U.  S.  113,  24  L.  ed.  77; 
Btidd  V.  New  York,  143  U.  S.  517,  30  L.  ed. 
247,  4  Inters.  Com.  Rep.  45,  12  Sup.  Ct  Rep. 
4(;8,  Affirming  117  N.  Y.  1,  5  L.  li.  A.  55y, 
22  N.  E.  070,  082;  Georgia  R.  d  Bkg.  Co.  v. 
Smithy  128  U.  S.  174,  32  L.  e<l.  377,  9  Sup. 
Ct.  Rep.  47 ;  Stone  v.  Farmers'  Loan  d  T.  Co. 
110  U.  S.  307,  29  L.  ed.  630,  9  Sup.  Ct.  Rep. 
334,  388,  1191;  Cooley,  Const.  Lim.  6th  ed. 
734-738;  Dow  v.  Bcidclman,  125  U.  S.  680, 
31  L.  ed.  841,  2  Inters.  Com.  Rep.  56,  8  Sup. 
Ct.  Rep.  1028;  Winchester  d  L.  Tump.  Road 
Co.  V.  Croxton,  98  Ky.  739,  33  L.  R.  A.  177, 
34  S.  W.  518;  Chicago  d  G.  T.  R.  Co.  y. 
WeUman,  143  U.  S.  339,  36  L.  ed.  176,  12 
Sup.  Ct.  Rep.  400. 

This  act  does  not  attempt  to  regulate  com- 
merce between  the  states,  and  does  not  pur- 
port to,  nor  could  it,  act  outside  of  the  state 
of  New  York. 

Chicago  d  G.  T.  R.  Co.  v.  Wellman, 
143  U.  S.  339,  30  L.  ed.  170,  12  Sup. 
Ct.  Re^i.  400;  Henderson  Bridfje  Co.  y. 
Kentucky,  100  U.  S.  150,  41  L.  ed.  953,  17 
Sup.  Ct.  Rep.  532 ;  New  York,  L.  E.  d  W.  i?. 
Co.  V.  Penn.9ylvatiia,  158  U.  S.  431,  39  L.  ed. 
10-13,  45  Sup.  Ct.  Rep.  890;  Hopkins  v. 
United  States,  171  U.  S.  578,  43  L.  ed.  290, 
19  Sup.  Ct.  Rep.  40. 

The  mileage  book  aets  do  not  deny  to  the 
defendant  the  equal  protection  of  the  lavrs. 

Ilat/es  V.  Missouri,  120  U.  S.  71,  30  L.  ed. 
580,  7  Sup.  Ct.  Rep.  3.')0;  Broicn  v.  Neu:  Jer- 
set/,  175  U.  S.  172,  44  L.  ed.  119.  20  Sup.  Ct. 
Rep.  77;  State  v.  Broadbclt  (Md.)  45  L. 
R.  A.  433,  43  Atl.  771;  Missouri  P.  R.  Co. 
V.  Humes,  115  U.  S.  512,  29  L.  ed.  463,  6  Sup. 
Ct.  Rep.  110;  Atchison,  T.  d  S.  F.  R.  Co.  v. 
Matthews,  174  U.  S.  90,  43  L.  ed.  909,  19 
Sup.  Ct.  Rep.  009;  Missouri  P.  R.  Co.  v. 
Mackey,  127  U.  S.  205,  32  L.  ed.  107,  8  Sup. 
Ct.  Rep.  1161. 

Ilie  mileage  book  act  (chap.  1027,  Laws 
1895)  being  in  force  at  the  time  the  defend- 
ant was  incorporated,  it  does  not  lie  within 
the  power  of  the  company  to  allege  its  inva- 
lidity. 

Pierrepont  v.  Loveless,  72  N.  Y.  216; 
Plumb  V.  Christie,  103  Ga.  686,  42  L.  R,  A. 
181,  30  S.  E.  759;  Cooley,  Const.  Lim.  6th  ed. 
190,  197 :  People  v.  Rensselaer  d  8.  R.  Co.  15 
Wend.  113;  Reid  v.  Eatonton,  80  Ga.  755,  6 
S.  E.  002. 

.  The  legislature  having  the  power  to  give  or 
refuse  the  defendant  corporate  life  and  exist- 
ence, the  created  being  cannot  question  the 
powers  of  its  creator,  existing  at  the  time  of 
its  creation. 

Cooley,  Const  Lim.  6th  ed.  479;  People  ex 
rel.  We^i  Side  Street  R.  Co.  v.  Barnard,  110 
N.  Y.  648,  18  N.  E.  354;  New  York  v.  BrOKtd- 
way  d  8.  Ave.  R.  Co.  17  Hun,  242;  Ashitt, 
V.  Ryan,  153  U.  S.  436,  38  L,  ed.  773,  4  In- 
ters. Com.  Rep.  664,  14  Sup.  Ct  Rep.  865; 
Columbia  d  G.  R.  Co.  v.  Gibhes,  24  S.  C.  60; 
Louisville  d  N.  R.  Co.  v.  Kentucky,  161  C. 
S.  677,  40  L.  ed.  849,  16  Sup.  Ct  Rep.  714 1 
Brushu?ick  d  N.  Bridge  d  Tump.  R^  Co.  v.  Kb- 
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hetSy  3  Edw.  Ch.  353;  Philadelphia  v.  Com, 
52  Pa.  451 ;  Owen  v.  St.  Louis  d  S,  F,  It.  Go. 
83  Mo.  454;  Nolensville  Tump.  Co.  v.  Quinby, 
8  Humph.  470;  Charlotte,  C.  cC  A.  R.  Co.  v. 
(iibhes,  27  S.  C.  385,  4  S.  E.  54;  Alabama  d 
V.  R.  Co.  V.  Odcn€<il,  73  Miss.  34,  19  So.  202; 
McCandlcss  v.  Richmond  d  D.  R.  Co.  38  S.  C. 
103, 18  L.  R.  A.  440,  16  S.  E.  429. 

Cnllen,  J.«  delivered  the  opinion  of  the 

court ; 

Til  is  action,  similar  in  character  to  that 
of  Beardsley  v.  New  York,  L.  E.  d  W.  R.  Co. 
15  App.  Div.  251,  44  N.  Y.   Supp.   175,   is 
brought  to  recover  penalties  for  the  refusal 
of  the  defendant  to  issue  mileage  books,  as 
prr-pcribed  by  chapter  1027  of  the  Laws  of 
1895,  as    amended    by  chapter    835  of    the 
I^svs  of  18;'G.     The  record  in  this  case,  how- 
ever, difTers   materially    from    that   in    the 
B<ardsley  Case,  both  in  its  facts  and  in  the 
objections  taken  by  the  counsel  to  the  right 
o!  the  plaintiff  to  recover.     The  complaints 
(there  were  originally  several  actions,  which 
were  subsequently  consolidated  into  one)  al- 
lege that  the  defendant  is  a  railroad  corpo- 
ration organized  under  the  laws  of  this  state, 
and  then  set  forth  the  various  matters  nec- 
essary to   bring  the   defendant   within   the 
t(»rms  of  the  statute,  and  the  details  of  the 
plaintiff's    applications    for    mileage   books, 
and  the  defendant's  refusal  to  issue  them. 
They  do  not  state  when  the  defendant  was 
incorporated.     The  answers   to   the   several 
causes  of  action  admitted  the  incorporation 
of  the  defendant,  and  certain  other  allega- 
tions of  the  plaintiff  in  reference  to  the  mile- 
aije  of  road  operated  by  the  defendant,  and 
its  rates  of  fare,  and  put  in  issue  the  other 
aicrmenta  of  the  complaint.     They  further 
set  up  that  the  defendant  owned  and  oper- 
ated a   railroad  extending  through  several 
slates,  and  charge  that  the  statute  of  1890 
"is  unconstitutional  and  void,  because  it  is 
in  violation  of  the  provision  of  the  Consti- 
tution of  the  United  States,  which  commits 
to  Coiicrress  the  sole  power  to  regulate  com- 
n'orce  between  the  several  stiites;  and  that 
it  is  unconstitutional  and  void,  because  it  is 
in  violation  of  various  other  provisions  of 
the  Constitution  of  the  United  States  and  of 
the  Constitution  of  the  state  of  New  Yorlc" 
On  the  trial  of  the  action  the  plaintiff  put 
in  evidence  the  certificate  of  the  defendant's 
iiKxnporation.  of  which  the  record  contains 
only    the    following:     "Certificate    referred 
to  shows  that  the  Krie  Railroad  corporation, 
defendant,  was  duly  organized  and  incorpo- 
rated November  14,  1895,  under  the  general 
laws  of  the  state  of  New  York  for  the  incor- 
poration of  railroads."     The  earliest  refusal 
to  issue  a  mileage  book  for  which  it  is  souirlit 
to  recover  the  penalty  occurred  on  June  l  J, 
189G.     The  defendant  put  in  evidence  a  map 
ghowlii^  the  various  lines  of  the  Erie  Rail- 
road, extending  through  this  state  and  oth- 
ers,  and,    "to  make  the  description  of  the 
fines  of  the  defendant  more  certain,"  as  was 
stated  by  the  counsel  in  offering  them,  two 
ieeds, — one  from  Arthur  H.  Masten,  special 
naster,   to  Charles  Caster  and  others;   and 
be  other  from  Caster  and  others  to  the  de- 
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fendant.  All  the  record  states  of  these  deeds 
is  that  they  were  "of  the  New  York,  Lake 
Erie,  &  Western  lines,"  and  that  they  were 
delivered  and  recorded  in  November,  1895. 
This  is  all  that  appears  concerning  the  orig- 
inal title  to  defendant's  road.  There  is 
nothing  to  show  the  defendant  has  succeeded 
to  the  rights  or  franchises  of  any  company 
antedating  the  enactment  of  the  statute  of 
1895.  While  our  personal  knowledge  may 
inform  us  of  the  history  of  the  railroad  lines 
operated  by  the  defendant,  to  that  we  can- 
not appeal,  and  we  can  indulge  in  no  pre- 
sumption as  to  the  existence  of  facts  not  ap- 
pearing in  the  record.  As  the  case  stands 
before  us,  we  have  a  railroad  company  cre- 
ated after  the  statute  of  1895,  and  whose 
franchises  and  property  rights  must  be  as- 
sumed to  have  accrued  subsequently  to  that 
time.  The  question,  therefore,  is  whether 
the  statute  of  1895,  though  void  as  to  exist- 
ing railroad  companies,  is  not  constitutional 
and  valid  as  to  companies  organized  and  ac- 
quiring property  and  franchises  in  the  fu- 
ture. That  a  statute,  which  is  unconstitu- 
tional so  far  as  it  purports  to  operate  retro- 
spectively, may  be  upheld  as  to  future  cases, 
is  settled  by  authority.  People  v.  O'Xcil, 
109  N.  Y.  251,  16  N.  E.  68;  Cooley,  Const. 
Lim.  180.  We  do  not  assent,  however,  to 
the  broad  claim  of  the  learned  counsel  for 
the  respondent  that  a  corporation  cannot  ob- 
ject to  the  constitutionality  of  any  statute 
enacted  by  the  state  prior  to  the  time  of  its 
organization.  Whether  the  proposition  con- 
tended for  is  true  or  false  depends  on  the 
ground  on  which  the  validity  of  the  statute 
is  assailed  or  its  invalidity  declared.  If  the 
state  should  require  or  enact  that  railroad 
companies  thereafter  organized  must  subject 
the  management  and  conduct  of  any  inter- 
state transportation  and  business  they  may 
carry  on  to  state  control,  such  a  statute 
would  be  void,  as  in  contravention  of  the 
Constitution  of  the  United  States,  which 
commits  to  Congress  the  regulation  of  inter- 
state commerce.  It  is  probable  that  there 
are  provisions  of  the  state  Constitution,  such 
as  those  regulating  the  administration  of 
justice,  and  ordained  for  the  security  of  per- 
sons and  property,  which  the  legislature 
could  not  require  even  future  corporations 
to  waive  as  a  condition  of  their  charters. 
Hut  the  ground  on  which  the  Supreme  Court 
of  the  United  States  in  the  case  of  La/ce 
Shore  d  M.  8.  R.  Co.  v.  Smith,  173  U.  S.  684, 
43  L.  ed.  8.*8,  19  Sup.  Ct.  Rep.  565,  held  the 
mileage  book  act  unconstitutional,  was  that 
it  was  an  invasion  of  the  pronorty  rights  of 
the  railroad  company,  in  t  t  it  required 
the  company  to  transport  persons  will- 
ing and  able  to  purchase  1,000-mile  books 
at  a  less  sum  than  the  general  or  maxi- 
mum rate  allowed  by  law;  in  other  words, 
that  it  compelled  the  company  to  surrender, 
as  to  such  persons,  the  difference  between  the 
special  rate  of  fare  and  the  regular  rate. 
This  exaction  was  illegal,  because  it  was 
without  due  process  of  law.  We  know  of  no 
reason,  however,  why  a  railroad  company 
may  not  agree,  upon  sufficient  consideiation, 
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to  aurrencler  or  transfer  any  specific  pe- 
cuniary right.  The  right  to  contract  as  to 
property  is  one  of  the  inherent  rights  of 
a  citizen,  of  which  he  cannot  be  deprived, 
except  as  to  that  class  of  contracts  which  are 
condemned  in  the  exercise  of  the  police  pow- 
er; such  as  usury  and  the  like.  People  ▼. 
Oillaon,  109  N.  Y.  389,  17  N.  E.  343.  The 
same  liberty  of  contract  exists  in  the  grant 
of  charters  by  the  legislature.  Therefore  a 
regulation  as  to  the  price  of  transportation, 
which  would  be  an  illegal  exaction  when 
sought  to  be  imposed  on  existing  corpora- 
tions solely  by  legislative  fiat,  may,  in  the 
case  of  future  corporations,  be  the  mere  per- 
formance of  the  obligation  of  a  contract. 
The  authority  to  construct  and  operate  a 
railroad  is  not  the  natural  right  of  a  citizen, 
but  a  franchise  proceeding  from  the  favor  or 
grant  of  the  state.  As  a  condition  of  such 
grant,  the  legislature  might  require  the  com- 
pany to  transport  passengers  at  any  pre- 
scribed rate  of  fare.  Equally,  it  may  re- 
quire that  certain  classes  of  passengers  be 
transported  at  a  particular  rate  of  fare,  or 
that  any  passenger,  under  certain  circum- 
stances, and  on  compliance  with  certain  re- 
quirements, be  transported  at  such  rate.  In 
Baltimore  d  O.  R,  Co.  v.  Maryland,  21  Wall. 
456,  22  L.  ed.  678,  the  Supreme  Court  of  the 
United  States  said:  "This  unlimited  right 
of  the  state  to  charge,  or  to  authorize  others 
to  charge,  toll,  freight,  or  fare  for  transpor- 
tation on  its  roads,  canals,  and  railroads 
arises  from  the  simple  fact  that  they  are  its 
own  works,  or  constructed  under  its  author- 
ity. It  gives  them  being.  It  has  a  right  to 
exact  compensation  for  their  use."  So  it 
was  held  that  a  reservation  by  the  state  to 
itself  of  one  fifth  of  the  receipts  for  trans- 
portation of  passengers  was  valid,  and  it  was 
said  that  the  state  might  have  exacted  the 
whole  receipts.  See  also  Ashley  v.  Ryaiiy  153 
U.  S.  436,  38  L.  ed.  773,  4  Inters.  Com.  Rep. 
664,  14  Sup.  Ct.  Rep.  865,  and  Louisville  de 
N.  R.  Co.  v.  Kentucky,  161  U.  S.  677,  40  L. 
ed.  849,  16  Sup.  Ct.  Rep.  714. 

The  statute  of  1896  was  passed  subse- 
quently to  the  incorporation  of  the  defend- 
ant, and  if  the  statute  incir.ised  the  burden 
imposed  on  the  defendant  by  the  act  of  1895, 
as  to  such  additional  burden  it  would  be  in- 
valid. But  a  comparison  of  the  two  acts 
shows  that  all  the  modifications  of  the  stat- 
ute of  1895  effected  by  the  statute  of  1896 
are  favorable  to  the  railroad  company.  By 
the  first  act  the  mileage  books  entitled  the 
holder — i.  e.,  the  bearer  or  assignee — to 
transportation;  by  the  second  the  use  of  the 
book  is  limited  to  the  purchaser  and  to  cer- 
tain members  of  his  family  and  employees. 
By  the  act  of  1895  there  was  imposed  on  the 
company  the  general  duty  to  issue  mileage 
books;  by  that  of  1896  the  company  is  re- 
quired to  keep  such  books  for  sale  only  at 
stations  in  incorporated  villages  and  cities. 
By  the  earlier  statute  the  company  was  prac- 
tically required  to  accept  the  mileage  books 
from  passengers  on  the  train  in  lieu  of  tick- 
ets; by  the  latter  act  the  mileage  book  can 
be  used  only  in  the  purchase  at  the  ticket 
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office  of  a  ticket  for  the  proposed  Jouraev. 
We  are  of  opinion,  therefore,  that  the  enaev 
ment  of  1896  is  constitutional  and  valid  in 
the  same  cases  where  the  statute  of  1895 
would  be  upheld. 

While  we  have  discussed  at  some  leigtii 
the  constitutionality  of  the  statutes  of  1895 
and  1896  as  applied  to  future  corporations, 
we  doubt  very  much  whether  the  defendant's 
objections  and  exceptions  are  sufficient  to 
raise  the  question.  So  far  as  the  pleadings 
are  concerned,  the  only  attack  on  the  validity 
of  the  statutes  is  that  already  quoted  fr<»n 
the  defendant's  answer.  At  the  opening  of 
the  trial  the  defendant  moved  to  dismiss  the 
complaint  because  it  failed  to  state  facts 
sufiiicient  to  constitute  a  cause  of  action  for 
a  penalty.  No  particular  ground  for  the  at- 
tack on  the  complaint  is  stated.  At  tBe 
close  of  the  evidence,  the  defendant  renewed 
its  motion  to  dismiss  the  complaint,  but  the 
sole  ground  on  which  it  assailed  the  valid- 
ity of  the  statute  itself  was  that  it  consti- 
tuted an  interference  with  the  regulation  of 
interstate  commerce,  and  hence  was  in  viola- 
tion of  the  Constitution  of  the  United  States. 
The  objection  that  the  statute  was  an  inva- 
sion of  the  defendant's  property  rights,  and 
contravened,  for  that  reason,  either  the  Con- 
stitution of  the  United  States  or  the  Consti- 
tution of  this  state,  does  not  anywhere  ap- 
pear in  the  record ;  and  the  rule  seems  settled 
that  such  an  objection,  to  be  available  here, 
must  have  been  raised  in  the  courts  belo«. 
Vose  V.  Cocker  oft,  44  N.  Y.  415;  Delancy  t. 
Brett,  51  N.  Y.  78. 

The  objection  that  the  statutes  of  181^5 
and  1896  are  regulations  of  interstate  com- 
merce, and  hence  in  conflict  with  the  Federal 
Constitution,  is  satisfactorily  dealt  with  in 
the  very  clear  opinion  of  Mr.  Justice  Mer- 
win,  of  the  appellate  division,  delivered  in 
the  Beardsley  Case,  15  A  pp.  Div.  251,  44  X. 
Y.  Supp.  175.  That  such  a  statute,  if  lim- 
ited in  its  scope  to  transportation  wholly 
within  the  limits  of  the  state,  is  a  valid  ex- 
ercise of  state  authority,  is  settled  by  the 
decision  of  the  Supreme  Court  of  the  United 
States  in  Stone  v.  Farmers'  Loan  d  T.  Co. 
116  U.  S.  307,  29  L.  ed.  636,  6  Sup.  Ct.  B^:l 
334.  388,  1191,  where  it  was  said:  **It  [the 
state]  may,  beyond  all  question,  by  the  set- 
tled rule  of  decision  in  this  court,  regulate 
freights  and  fares  for  business  done  exeln- 
sively  within  the  state."  This  doctrine  has 
never  been  overruled  or  limited;  on  the  con- 
trary, it  is  fully  recognized  in  the  lat^r 
cases.  Henningion  v.  Georgia,  163  U.  S.  290. 
41  L.  ed.  166,  16  Sup.  Ct  Rep.  1086;  We^ten 
U.  Teleg.  Co.  v.  James,  162  U.  S.  650,  40  L. 
ed.  1105,  16  Sup.  Ct  Hep.  934;  Lak«  Shored 
M.  8.  R.  Co.  V.  Ohio,  173  U.  S.  285,  43  L.  ei. 
713,  19  Sup.  Ct  Rep.  465.  In  Wabash,  St 
L.  &  P.  R.  Co.  ▼.  Illinois,  118  U.  S.  567,  30 
L.  cd.  244,  1  Inters.  Com.  Rep.  31,  7  Sup.  Ct 
Rep.  4.  a  statute  of  Illinois  regulating  fare? 
was  held  void  solely  on  the  ground  that  the 
act,  as  interpreted  by  the  supreme  court  of 
the  state«  included  cases  of  transportation 
partly  within  and  partly  without  the  state. 
It  was  thel*e  stated:     "If  the  Illinoia  statuta 
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oould  be  construed  to  apply  ezduaiyely  to 
eontracta  for  a  carriage  which  begins  and 
ends  within  the  etate,  disconnected  from  a 
continuous  transportation  through  or  into 
other  states,  there  does  not  seem  to  be  any 
difficulty  in  holding  it  to  be  valid."  There 
is  nothing  in  the  language  of  the  statutes 
now  before  us  that  shows  they  were  intended 
to  affect  any  but  interstate  transportation, 
but,  if  their  interpretation  be  doubtful,  ''the 
courts  must  so  construe  a  statute  as  to  bring 
it  within  the  constitutional  limitations,  if  it 
is  susceptible  of  such  a  construction."  Sage 
V.  Brooklyn,  89  N.  Y.  189;  People  ew  rel. 
Sinkler  v.  Terry,  108  N.  Y.  1,  14  N.  E.  815. 
Within  this  principle  these  statutes  must  be 
construed  as  applying  to  transportation 
wholly  within  the  state,  and,  so  construed, 
they  do  not  infringe  upon  the  Constitution 
of  the  United  States. 

The  judgment  appealed  from  ehould  he  af- 
firmed, with  costs. 

Parker,  Ch.  J.«  and  Gray,  Bartlett, 
Vasui,  and  "Wenier,  JJ.,  concur.  Hartin, 
J.,  concurs  in  result. 


J.  Francis  AfUKRAY,  by  Guardian  ad  Ltlem, 
Reept,, 

V. 

Harvey  A.  DWIGHT,  Appi. 

(161  N.  Y.  301.) 

A  seinraiKt  of  a  tmelcman  who  is  sent 
with  a  horse  by  his  master,  by  whom  he  Is 
paid,  to  a  warehouse,  to  use  the  horse  In 
operating  tackle  for  hoisting  goods,  which 
work  Is  under  the  direction  of  the  foreman  of 
the  warehouseman,  Is  not  a  fellow  servant 
with  the  warehouseman's  servants,  by  whose 
neglisence  In  putting  In  place  the  pulley 
blocks  and  tackle  he  Is  Injured. 

iCfray,  J,,  distenU,} 

(January  9,  1900.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme 
-Court,  Third  Department,  reversing  a  judg- 
ment of  a  Trial  Term  for  Albany  County  in 
defendant's  favor  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  alleged 
to  have  been  caused  by  defendant's  n^Ii- 
grence.     Affirmed. 

The  facts  are  stated  in  the  opinions. 
Mr.  Randall  J.  I«e  Boeaf,  for  appellant: 
The  relation  of  master  and  servant  existed 
between  the  defendant  and  plaintiff  at  the 

Nom. — As  to  which  of  two  or  more  persons 
i«  the  master  of  another  who  Is  conceded  to  be 
ttie  servant  of  one  of  them,  see  Hardy  v.  Shed- 
den  Co.  (C.  C.  App.  eth  C.)  87  L.  R.  A.  88,  and 
p^4>te;  also  Gagnon  v.  Dana  (N.  H.)  41  L.  R.  A. 
389:  and  Channon  v.  Sanford  Co.  (Conn.)  41 
r^.  B.  A.  200. 

As  to  the  right  of  a  servant  to  recover  dam- 
fli^es  from  persons  other  than  his  master  for  In- 
j-ixrles  received  In  the  performance  of  his  duties, 
m^e  Cleveland,  C.  C.  ft  St.  L.  R.  Co.  v.  Berry 
4  Ind.)  46  L.  B.  A.  88,  and  note. 
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time  and  in  respect  to  the  very  transaction 
out  of  which  the  injury  arose. 

Wyllie  V.  Palmer,  137  N.  Y.  248,  19  L.  R. 
A.  285,  33  N.  E.  381 ;  Mclnerney  v.  Delaware 
d  H.  Catial  Co.  151  N.  Y.  411,  45  N.  E.  848; 
Higgins  v.  Western  U.  Teleg,  Co.  156  N.  Y. 
75,  50  N.  E.  500;  Murray  v.  Currie,  L.  R.  6 
C.  P.  26;  Rourke  v.  White  Mo88  Colliery  Co. 
L.  R.  2  C.  P.  Div.  205;  Hasty  v.  Sears,  157 
Mass.  123,  31  N.  E.  759;  Potoell  v.  Virginia 
Constr.  Co.  88  Tenn.  692,  13  S.  W.  69L 

The  defendant,  as  plaintiff's  master,  did 
not  fail  in  the  performance  of  any  duty 
which  he  owed  to  Murray  by  reason  of  that 
relation,  and  plaintiff  could  not,  therefore, 
recover. 

Kimmer  v.  Weber,  161  N.  Y.  422,  45  N.  E. 
860;  Sisco  v.  Lehigh  d>  H.  R.  Co.  145  N.  Y. 
296,  41  N.  E.  90. 

Ilie  execution  of  the  part  of  the  work  dur- 
ing which  the  accident  happened  was  a  mere 
detail  of  that  work  which  defendant  might 
properly  intrust  to  his  employees.  Having 
furnished  all  the  appliances  which  experi- 
ence had  shown  were  safe  and  adequate,  it 
was  no  part  of  the  work  which  required  per- 
sonal supervision,  or  which  was  so  import- 
ant in  its  character  as  to  have  placed  the 
servant  carrying  it  into  execution  in  the 
place  of  the  master,  and  therefore  make  him 
responsible  as  if  he  had  himself  directed  it 
to  be  done. 

Kimmer  v.  Weber,  151  N.  Y.  422,  45  N.  B. 
860;  Perry  v.  Rogers,  157  N.  Y.  251,  51  N. 
E.  1021. 

Plaintiff  at  the  time  of  the  injury  was  a 
coservant  engaged  with  the  other  servants 
of  Dwight  in  a  common  employment,  and  if 
any  negligence  other  than  his  own  contrib- 
uted to  the  injury  it  was  that  of  a  fellow 
servant. 

Plaintiff,  as  the  servant  of  the  defendant, 
was  required  to  show  by  direct  proof  that 
the  defendant  had  failed  in  the  performance 
of  some  duty  which  he  owed  him  by  reason 
of  their  relation  to  each  other. 

Dobbins  v.  Broton,  119  N.  Y.  188,  23  K.  E. 
637 ;  Clark  v.  Riter-Conley  Co.  39  App.  Div. 
698,  57  N.  Y.  Supp.  765;  Allen  v.  Banks,  7 
App.  Div.  405,  30  N.  Y.  Supp.  1016;  Denen- 
feld  V.  Baumann,  40  App.  Div.  502,  58  N.  Y. 
Supp.  110. 

Messrs.  Countrjrman  A  DuBois,  for  re- 
spondent : 

The  plaintiff  was  not  a  fellow  servant  with 
defendant's  employees. 

The  plaintiff,  while  engaged  in  the  care 
and  management  of  his  master's  property, 
was  engaged  with  such  property  in  his  mas- 
ter's business,  and,  except  as  he  was  directed 
by  signal  when  to  stop  and  when  to  go  for- 
ward, was  in  no  way  under  the  direction  or 
control  of  the  defendant,  but  was  performing 
the  duties,  and  only  the  duties,  that  he  owed 
to  his  master^  in  connection  with  his  mas- 
ter's property,  and  in  the  general  course  of 
his  employment  as  his  master's  servant  and 
driver. 

He  remained  the  servant  of  his  general 
master,  and  in  no  way  became  a  fellow  serv- 
ant with  defendant's  employees. 
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1  Shearm.  &  Redf.  Neg.  5th  ed.  §  162,  pp. 
244,  245,  §  225,  pp.  402,  403;  Laugher  ▼. 
Pointer,  5  Barn,  ft  G.  579;  Quarman  v.  Bur- 
nett, 0  Mees.  &  W.  497;  Jones  v.  Liverpool, 
L.  R.  14  Q.  B.  Div.  890;  Jones  v.  Scullard 
[1898]  2  Q.  B.  565;  Michael  v.  Stanton,  3 
Hun,  462 ;  Oerlach  v.  Edelmeyer,  15  Jones  & 
S.  292,  Affirmed  in  88  K.  Y.  645;  Bradley 
V.  2Veii7  yorib  O.  iJ.  Co.  3  Thomp.  ft  C.  288, 
Affirmed  in  62  N.  Y.  99;  Blake  v.  Ferrw,  5 
N.  Y.  48,  55  Am.  Dec  304;  Wahash,  8t.  L. 
d  P,  R.  Co,  V.  Farver,  111  Ind.  195,  60  Am. 
Rep.  696,  12  N.  E.  296;  Story,  Agency,  453a, 
4636,  454a,  455,  pp.  561-565;  Huff  v.  Ford, 
126  Mass.  24,  30  Am.  Rep.  645;  iVeu?  Orleans, 
B,  R,  V,  d  AI.  R,  Co.  V.  Norwood,  62  Miss. 
565,  62  Am.  Rep.  191 ;  Fuhrmeister  v.  WiU 
son,  163  Pa.  310,  30  Atl.  150;  Heaamer  v. 
Wehh,  101  N.  Y.  377,  54  Am.  Rep.  703,  4  N. 
E.  755;  Butler  v.  Townsend,  126  N.  Y.  105, 
26  N.  E.  1017;  Johnson  v.  Netherlands 
American  Steam  Nov,  Co,  132  N.  Y.  576,  30 
N.  £.  505;  Svenson  ▼.  Atlantic  Mail  S,  8, 
Co.  57  N.  Y.  108;  Kilroy  v.  Delaujare  &  H, 
Catial  Co,  121  N.  Y.  22,  24  N.  E.  192;  Kelly 
y.  Cohoes  Knitting  Co,  84  Hun,  154,  32  N. 
Y.  Supp.  459;  Sanford  v.  Standard  Oil  Co, 
118  N.  Y.  571,  24  N.  E.  313;  Sullivan  v.  Ti- 
oga R,  Co.  44  Hun,  304,  Affirmed  in  112  N. 
Y.  643,  20  N.  E.  569;  Currier  v.  Henderson, 
85  Hun,  300,  32  N.  Y.  Supp.  608. 

The  principle  of  the  riUe  of  the  nonlia- 
bility of  the  master  for  injuries  to  a  servant, 
occasioned  by  the  negligence  of  his  fellow 
servant,  rests  on  the  implication  of  law  that, 
as  part  of  the  contract  of  service,  the  serv- 
ant agrees  to  and  does  assume  the  risk  of  in- 
jury from  the  negligence  of  other  servants, 
and  he  is  presumed  to  have  contracted  with 
reference  to  such  risks. 

Sherman  v.  Rochester  d  S.  R.  Co,  17  N. 
Y.  153;  Wood,  Railway  Law,  §  388; 
Shearm.  ft  Redf.  Neg.  5th  ed.  §  236,  pp.  430, 
431 ;  Smith  v.  New  York  d  H.  R.  Co,  19  N. 
Y.  127,  75  Am.  Dec  305. 

Even  assuming  that  the  fellow-servant 
rule  and  the  ad  hoc  doctrine  would  apply 
had  the  accident  happened  during  the  oper- 
ation of  the  work,  the  defendant  cannot 
claim  the  benefit  of  either,  as  the  accident 
did  not  occur  in  the  performance  of  any 
work  with  which  the  plaintiff  had  any  con- 
nection whatever. 

1  Shearm.  ft  Redf.  Neg.  5ih  ed.  §  234,  p. 
428. 

O'Brien,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff,  a  young  man  about  twenty 
years  oif  age,  received  a  personal  injury  from 
the  falling  of  a  pulley  block  at  the  defend- 
ant's warehouse  on  the  24th  day  of  March, 
1894.  The  evidence  tended  to  show  that  the 
block  fell  by  reason  of  the  negligence  of  the 
defendant's  general  employees,  or  some  of 
them,  and  the  question  presented  at  the  trial 
was  whether  the  plaintiff  was  a  coservant 
with  them,  within  the  rule  that  relieves  em- 
ployers from  liability  in  cases  of  accidents  of 
this  character.  The  trial  court  held  that  the 
plaintiff  was  a  coservant  of  the  person  whose 
negligence  caused  the  injury,  and  the  com- 
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plaint  was  dismissed.  On  appeal  to  the  ap- 
pellate division,  this  judgment  was  reversed, 
and  a  new  trial  granted,  and  in  thia  condi- 
tion the  case  comes  here. 

The  opinion  of  the  learned  court  below 
contains  a  clear  and  concise  statement  of  the 
facts  concerning  the  accident,  the  substance 
of  which  we  may  safely  adopt.  The  defend- 
ant was  the  owner  of  a  warehouse  in  whidt 
there  was  a  hoisting  apparatus  for  the  pur- 
pose of  hoisting  and  lowering  heavy  articles 
from  one  story  to  another.  There  is  a  pro- 
jection at  the  roof  in  which  there  is  an  iroo 
wheel,  over  which  a  chain  passes  down  in 
front  of  the  building,  and  about  a  foot  and  a 
half  therefrom.  This  chain  at  the  roof 
passes  into  the  building,  ana  around  a  drum, 
and  thence  to  the  back  part  of  the  building. 
An  endless  rope  is  attadied  to  the  drum,  by 
means  of  which  a  man  in  the  building  may 
operate  it  and  hoist  or  lower  the  chain  out- 
side. If  it  is  desired  to  use  horse  power  in 
hoisting,  a  pulley  block  is  attached  to  the 
door  post  in  the  lower  story,  and  another 
pulley  block,  with  tackle,  is  hooked  on  the 
chain,  and  drawn  up  to  the  top  of  the  build- 
ing. A  rope  connected  with  the  upper  block 
passes  down  and  over  the  lower  pulley,  and 
thence  into  the  building,  and  to  t&is  a  horse 
is  atUched.  In  operating  the  tackle,  the 
horse  moves  forward  and  backward  within 
the  building.  The  plaintiff  was  the  serrant 
of  a  truckman,  and  was  sent  by  his  master 
with  a  horse  to  hoist  at  the  defendant^ 
warehouse.  The  goods  to  be  moved  from 
the  first  to  a  higher  floor  in  the  warehouse 
were  barrels  of  lime.  The  plaintiff,  on  ar- 
riving at  the  warehouse  with  his  horse, 
stopped  near  the  curbstone  in  front  of  the 
door,  while  other  men  in  the  employ  of  the 
defendant  were  putting  in  place  the  pulley 
blocks  and  tackle.  The  upper  pulley  block 
was  hooked  onto  the  chain,  and  was  being 
drawn  up  to  its  place  by  one  of  the  men  oper- 
ating the  drum  inside.  When  the  blodc  wm 
nearly  up  the  plaintiff  was  told  to  go  in. 
and  as  he  started  to  do  so,  the  block  fell  upon 
the  plaintiff.  He  had  not  worked  there  be- 
fore, and,  as  the  testimony  tended  to  show, 
knew  nothing  about  the  apparatus  for  hoist- 
ing. He  had  nothing  to  do  with  placing  it 
in  position.  The  horse  belonged  to  the 
truckman,  the  plaintiff's  master,  and  the 
plaintiff  was  paid  by  him.  The  work  of 
moving  the  barrels  of  lime  irom  the  lower  to 
a  higher  story  was  under  the  direction  of 
the  defendant's  foreman. 

The  question  when  and  under  what  eir- 
cumstences  the  servant  of  a  general  master 
becomes  the  servant  of  another  is  often  diffi- 
cult of  solution.  There  is  some  apparent 
conflict  in  the  authorities,  due  more  to  the 
difliculty  of  applying  the  legal  principle  to 
ever-varjring  facte  than  to  any  discord  with 
respect  to  the  principle  iteelf.  Moreover, 
the  rule  is  subject  to  some  distinctions  thai 
are  not  always  easy  to  stete  in  such  a  way 
as  to  render  the  result  in  every  case  so  plain 
as  to  command  acquiescence,  or  to  give  to  the 
decision  the  character  of  a  conclusive  au- 
thority.   Counsel  upon  both  sides  have,  in 
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the  arcpmeiit  of  this  caae  before  us,  sub- 
jected the  leading  authorities  to  a  very  care- 
ful and  able  examination,  that  has  thrown 
so  much  light  upon  the  question  that  we 
have  been  greatly  aided  in  arriving  at  what 
appears  to  us  to  be  the  proper  conclusion. 
We  think  the  judgment  of  reversal  in  the 
court  below  is  correct.  The  opinion  of  Judge 
Merwin  contains  such  a  dear  statement  of 
the  law  as  deduced  from  the  numerous  cases, 
and  such  a  judicious  application  of  it  to  the 
facts,  that  we  would  not  attempt  to  add  any- 
thing to  his  reasoning  but  for  the  fact  that 
the  learned  counsel  for  the  defendant  has  at- 
tempted to  prove  by  an  argument,  which 
bears  all  the  marks  of  industry  and  discrim- 
ination, that  it  is  in  conflict  with  two  or 
three  recent  cases  in  this  court.  Before  re- 
ferring to  these  cases,  it  may  not  be  amiss  to 
point  out  a  feature  of  the  controversy  pe- 
culiar to  this  case,  and  which  distinguishes 
it  from  many,  if  not  all,  of  those  cited. 

The  relation  of  master  and  servant  is  often 
confused  with  some  other  relation.  The 
mere  fact  that  one  person  renders  some  serv- 
ice to  another  for  compensation,  expressed 
or  implied,  does  not  necessarily  create  the 
legal  relation  of  master  and  servant.  There 
are  many  kinds  of  employment  which  are  pe- 
culiar and  special,  where  one  person  may 
render  service  to  another  without  becoming 
his  servant  in  the  legal  sense.  A  servant  is 
one  who  is  employed  to  render  personal  serv- 
ices to  his  employer  otherwise  than  in  the 
pursuit  of  an  independent  calling.  The 
truckman  who  transports  the  traveler's  bag- 
gage or  the  merchant's  goods  to  the  railroad 
station,  though  hired  and  paid  for  the  serv- 
ice by  the  owner  of  the  baggage  or  the  goods, 
ia  not  the  servant  of  the  person  who  thus  em- 
ploys him.  He  is  exercising  an  independent 
and  quasi-public  employment  in  the  naturd 
of  a  common  carrier,  and  his  customers, 
whether  few  or  many,  are  not  generally  re- 
sponsible for  his  negligent  or  wrongful  acts, 
as  they  may  be  for  those  of  other  persons  in 
their  regular  employment  as  servants.  A 
contract)  whether  express  or  implied,  under 
which  such  special  jobs  are  done  or  such  spe- 
cial services  rendered,  is  not  that  of  master 
and  servant,  within  the  law  of  negligence. 
Jackson  Architectural  Iron  Works  v.  Hurl- 
but,  158  N.  Y.  34,  52  N.  E.  666;  1  Parsons, 
Contr.  101-109. 

The  plaintiflf,  beyond  all  doubt,  was  in  the 
general  service  of  the  truckman,  and  so  was 
his  general  servant  In  that  capacity  he 
represented  his  master,  and  hence  was  a 
truckman  himself.  In  the  pursuit  of  that 
calling  he  was  directed  by  his  master  to  ren- 
der special  services  to  the  defendant,  not  in 
moving  goods  from  the  store  or  warehouse  to 
a  place  of  shipment,  but  from  the  lower  floor 
of  the  warehouse  to  an  upper  floor.  It  so 
happened  that  in  this  particular  job  it  was 
not  necessary  to  use  the  truck,  but  it  was 
necessary  to  use  the  horse  in  order  to  fur- 
nish power  to  hoist  the  goods.  Neither  the 
time,  nor  duration  of  employment,  nor  the 
rate  of  compensation,  was  the  subject  of  any 
express  contract  with  the  defenaant,  and 
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from  the  nature  of  the  case  there  could*  not 
well  have  been  any  well-defined  agreement 
on  the  subject.  The  employment,  in  its 
scope  and  character,  was  in  no  respect  es- 
sentially different  from  that  which  every 
truckman  enters  into  with  his  numerous  cus- 
tomers in  the  course  of  a  day  as  a  carrier  of 
baggage  or  goods.  The  fact  that  the  plain- 
tiff detached  the  truck  and  performed  the  job 
with  a  horse  alone  did  not  change  the  char- 
acter of  the  employment,  nor  the  legal  re- 
lation that  exists  between  an  ordinary  truck- 
man and  his  customers.  The  goods  were 
moved,  it  is  true,  not  by  the  truck,  but  by 
another  contrivance,  and  the  plaintiff's  duty 
was  to  manage  and  guide  the  horse  which 
was  the  real  power  l^ind  the  pulleys  and 
tackle,  as  it  would  have  been  when  hitched 
to  the  truck.  In  this  capacity  the  plaintiff 
represented  his  general  master,  the  truck- 
man, and  was  all  the  time  his  servant,  and 
did  not  become,  in  any  legal  sense,  the  serv- 
ant of  the  defendant  any  mote  than  he  would 
if  employed  to  move  the  soods  to  a  railroad 
station  on  the  truck,  and  if  not  such  servant 
he  could  not,  of  course,  have  become  the  oo- 
ser%'ant  of  the  defendant's  regular  workmen. 

The  recent  cases  in  this  court  cited  by  the 
learned  counsel  for  the  defendant,  and  to 
which  we  will  now  briefly  refer,  differ  widely 
from  this  in  the  nature  of  the  employment, 
and  in  the  legal  relations  held  by  the  per- 
son guilty  of  the  wrong  or  negligent  act  and 
the  party  sought  to  be  charged  with  its  con- 
sequences. 

In  Wyllie  v.  Palmer,  137  N.  Y.  248,  19  L. 
R.  A.  285,  33  N.  E.  381,  the  defendants  sold 
flreworks  to  an  organized  committee  in  a  city 
for  the  purpose  of  a  celebration.  They 
agreed  to«  and  did,  send  to  the  conunittee, 
at  its  own  expense,  a  competent  man,  who 
was  their  general  servant,  to  set  off  these 
fireworks,  under  the  direction  of  the  commit^ 
tee,  and  this  man  brought  with  him  a  boy, 
also  in  the  general  service  of  the  defend- 
ants, as  a  helper.  In  the  course  of  the  dis- 
play the  committee  virtually  separated  the 
boy  from  the  control  of  the  man,  and  set 
him  at  firing  rockets,  a  work  which  he  was 
not  competent  to  do,  and  which  neither  his 
general  master  nor  the  man  intended  that 
he  should  do.  One  of  these  rockets  was  dis- 
charged into  a  crowd  through  his  negligence, 
and  the  plaintiff,  a  bystander,  was  injured. 
This  court  held  that,  if  his  negligent  act  was 
to  be  imputed  to  any  third  party,  it  should 
be  imputed  to  the  committee  giving  the  or- 
der to  the  boy  to  do  something  for  which  he 
was  incompetent,  rather  than  to  his  general 
master,  who  was  not  present,  and  who  had 
sent  him  there  for  a  different  purpose. 

In  Higgins  v.  Western  U,  Teleg.  Co.  166 
N.  Y.  76,  50  N.  E.  500,  the  plaintiff  was  in- 
jured by  the  negligent  act  of  a  person  oper- 
ating an  elevator,  and  who  was  the  general 
servant  of  the  defendant.  The  plaintiff  was 
the  servant  of  the  contractor  for  the  repair 
of  the  building,  including  the  furnishing  of 
the  elevator  itself.  The  contractor  had 
placed  the  elevators  in  the  building  some 
time  before  the  accident^  and  they  were  in 
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use  at  times  by  the  defendant  to  carry  pas- 
sengers and  by  the  contractor  for  purposes 
of  his  own.  But  he  had  not  completed  the 
contract,  and  had  not  turned  over  the  build- 
ing, with  the  elevators,  to  the  defendant. 
They  were  still,  for  all  practical  purposes, 
under  the  control  of  the  contractor,  who  had 
a  right  to  use  them  for  the  purpose  of  carry- 
ing materials  and  workmen  from  the  lower 
to  the  higher  floors.  The  plaintiff's  master 
wanted  to  use  the  elevator  on  the  day  of  the 
accident  as  a  platform  upon  which  to  stand 
while  plastering  the  shaft  in  which  it  had 
been  placed,  and  procured  the  defendant's 
general  servant  to  operate  it  by  moving  it 
up  and  down  through  the  shaft  for  the  con- 
venience of  the  plaintiff  engaged  in  the  work 
of  plastering.  The  injury  to  the  plaintiff 
occurred  while  the  elevator  was  being  used 
for  this  purpose,  and,  as  the  proof  tended  to 
show,  by  the  negligent  act  of  the  operator. 
This  court  held  that  the  operator,  at  the  time 
of  the  accident,  was  not  engaged  in  his  gen- 
eral master's  work,  but  was  acting  under  the 
orders  of  the  plaintiff  and  in  a  different  ca- 
pacity. It  is  apparent,  I  think,  that  the 
plaintiff  in  that  case  occupied  a  different  re- 
lation to  the  person  moving  the  elevator  than 
he  would  had  the  injury  occurred  while  be- 
ing conveyed  as  a  passenger  in  the  elevator 
to  his  place  of  duty  on  an  upper  floor,  and 
while  the  elevator  was  being  used  as  a  pas- 
senger elevator,  and  while  it  was  in  law  the 
defendant's  elevator  and  in  charge  and  con- 
trol of  its  servants. 

InM oinemey  v.  Delaware  d  H,  0.  Co.  151 
N.  Y.  411,  45  N.  E.  848,  the  question  that 
we  are  now  concerned  with  was  noi  involved, 
as  will  be  seen  by  the  opinion,  which  express- 
ly disclaims  any  intention  to  deal  with  the 
question  whether  the  plaintiff  in  that  case 
was  injured  by  the  act  of  a  fellow  servant. 
So,  we  think  that  the  case  at  bar  is  not  gov- 
erned by  these  decisions,  since  there  is  a  ma^ 
terial  difference  in  the  facts,  as  we  have  at- 
tempted to  point  out. 

The  judgment  of  the  oourt  helow  should 
therefore  he  affirmed,  and  judgment  absolute 
ordered  for  the  plaintiff,  with  costs. 

All  concur  except  Parker,  Ch.  J.,  not  sit^ 
ting,  and  Gray,  J.,  dissenting. 

Gray,  J.,  dissenting: 

While  it  is  true  that  a  variance  in  the 
facts  of  a  case  of  negligence  may  vary  the  ap- 
plication of  established  rules,  courts  should 
aim  at  consistency,  and,  where  the  facts  do 
not  materially  differ,  apply  them  strictly. 
This  case,  in  my  opinion,  falls  clearly  within 
certain  recent  authoritative  decisions  in  this 
state,  as  it  does  within  recent  decisions  in 
Massachusetts  and  in  England.  A  general 
principle  of  the  law  of  master  and  servant 
is  that,  among  the  risks  which  the  employee 
assumes  upon  entering  an  employment,  is 
that  of  injury  caused  by  the  negligence  of 
his  fellow  servants  engaged  in  the  same  em- 
ployment. Where  one  servant  is  injured  by 
the  negligence  of  a  fellow  servant,  the  mas- 
ter, if  the  negligence  was  with  respect  to  a 
duty  pertaining  to  a  workman,  and  not  to 
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some  duty  owing  from  the  master,  is  not  li- 
able for  the  injury.  Criepin  v.  Babbitt,  81 
N.  Y.  522«  37  Am.  Bep.  521.  The  facts  of 
this  case  are  dear  and  undisputed.  The  de- 
fendant dealt  in  building  materials,  and 
owned  two  warehouses,  into  and  from  whidi 
it  was  frequently  necessary  that  the  ma- 
terials shoiUd  be  hoisted  or  lowered.  Hoist- 
ing tackle,  made  fast  to  chains  running 
through  the  upper  part  of  the  warehouaes, 
and  over  a  drum  within  them,  was  used  up 
on  these  occasions.  The  drum  was  worked 
by  an  endless  rope  in  the  hands  of  a  man 
within  the  building,  and,  as  it  was  made  to 
revolve,  caused  the  chain  to  descend  to  the 
street,  or  to  be  pulled  up,  as  it  was  required. 
To  the  end  of  the  chain  was  attached  the 
hoisting  tackle,  and,  when  it  was  necessary 
to  hoist  materials,  the  chain  was  pulled  up, 
and  ropes,  running  over  pulleys  upon  the 
tackle,  fell  down  and  passed  over  a  pullej 
fastened  at  the  entrance  to  the  warehouae. 
A  horse  would  be  attached  to  one  of  the 
ropes,  and,  as  he  was  driven  forward  or  back- 
ward, within  the  basement  of  the  warehouse, 
the  article  would  be  hoisted  up  or  lowered. 
A  foreman  of  the  defendant  supervised  the 
workmen,  when  engaged  in  the  work  of 
hoisting  articles  in  or  out,  and  it  was  cus- 
tomary, at  the  time,  to  employ  a  man  and 
horse  to  aid  them.  The  plaintiff  was  in  the^ 
general  employment  of  a  truckman  named* 
McManus,  who  was  not  usually  resorted  to 
by  the  defendant  for  this  assistance;  but  up- 
on this  occasion  he  was  applied  to,  and  the 
plaintiff  was  sent  with  a  horse  as  he  says, 
''to  hoist  at  D wight's,"  meaning  the  defend- 
ant. He  went  to  one  of  the  defendant's 
warehouses,  and,  under  the  directions  of  the 
latter's  foreman,  in  oonunon  with  the  other 
employees  upon  the  premises,  took  part  in 
the  work  of  hoisting  up  barrcds  of  lime  into 
the  lofts,  by  driving  the  horse  forward  or 
backward  in  the  basement,  as  he  was  bidden. 
After  the  hoisting  was  completed  at  that 
warehouse,  he,  witii  the  other  men,  went  off 
to  do  similar  work  at  the  other  warehouse, 
near  by.  Until  the  hoisting  tackle  was  made 
fast,  and  the  chain  drawn  up,  preparatory 
to  the  hoisting  of  the  barrels,  the  plaintiff, 
instead  of  going  within  the  building,  re- 
mained outside,  upon  the  street  and  under 
the  tackle.  Owing  to  the  carelessness  of  one 
of  the  men,  who  was  stationed  in  the  door- 
way to  signal  another  man,  who  was  operat- 
ing the  drum  through  the  endless  rope,  the 
hoisting  tackle  was  allowed  to  strike  with 
force  against  the  wheel  or  frame  over  which 
the  iron  chain  passed,  and,  breaking  there- 
by, fell  upon  and  caused  the  injuries  to  the 
plaintiff  for  which  this  action  was  brought 
I  had  supposed  that  the  principles  of  law 
which  were  applicable  to  the  facts  of  such  a 
case,  and  which  were  to  determine  the  rela- 
tive rights  of  the  plaintiff  and  defendant, 
were  well  settled  by  recent  oases,  and  that 
their  doctrine  was  well  applied  by  the  learned 
trial  judge  when  he  dismissed  the  plaintiff's 
complaint.  The  question  is.  Was  the  plain- 
tiff, while  engaged  with  the  defendant's  serv- 
ants in  doing  the  work  described,  for  the 
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time  being,  in  the  service  of  the  defendant? 
That  he  was,  and  that  he  was  in  no  wise  act- 
ing independently  in  the  matter,  or  as  a 
stranger  to  the  defendant,  seems  to  me  to  be 
a  very  plain  proposition,  in  view  of  what 
this  court  and  other  courts  have  laid  down 
as  guiding  principles.  If  I  read  these  cases 
right,  they  sustain  the  doctrine  that  one 
who  is  the  servant  of  the  general  master 
may,  if  employed  elsewhere  temporarily,  ad 
hoc  become  the  servant  of  the  special  master, 
and  it  is  of  no  consequence  whether  he  is 
loaned  for  the  purpose,  or  whether  he  is 
hired,  not  directly^  but  through  his  general 
master.  If  the  particular  employment  sub- 
jects him  to  the  directions  and  orders  of  an- 
other than  his  general  master,  he  ceases  to 
be  the  la  iter's  servant  for  the  time,  whose 
responsibility  for  his  acts  also  ceases. 
Wyllie  V.  Palmer,  137  N.  Y.  238,  19  L.  R.  A. 
285,  33  N.  E.  381 ;  Molnemey  v.  Delaware  d 
H.  Canal  Co.  151  N.  Y.  411,  45  N.  E.  848; 
Higgins  v.  Western  U.  Teleg.  Co,  156  N.  Y. 
75,  60  N.  E.  500;  Hasty  v.  Sears,  157  Mass. 
123,  31  N.  E.  759;  Donovan  v.  Laing,  W,  d 
D.  Constr,  Syndicate  [1893]  1  Q.  B.  629; 
Raurke  v.  White  Moss  Colliery  Co,  L.  R.  2  C. 
P.  Div.  205.  In  the  case  of  Higgins  v. 
Western  U.  Teleg,  Co,  156  N.  Y.  75,  50  N.  E. 
500,  this  court  passed  upon  a  state  of  facts 
which  cannot  be  distinguished,  in  the  prin- 
*  ciple  of  the  decision,  from  those  in  the  case 
before  us.  The  tel^raph  company  had  con- 
tracted with  a  contractor  to  restore  its 
building  and  to  replace  the  elevators  within 
it.  Before  the  completion  of  the  contract, 
the  contractor  was  making  use  of  the  eleva- 
tor as  a  platform  upon  which  the  plaintiff, 
one  of  his  men,  might  stand  in  doing  some 
plastering  upon  the  shaft.  It  was  neces- 
sary to  move  the  elevator  up  and  down  for  the 
work  to  be  done,  and  the  contractor,  instead 
of  making  use  of  one  of  his  own  men,  pro- 
cured from  the  defendant  one  of  the  men  in 
its  regular  service  for  the  purpose  of  run- 
ning the  elevator.  The  defendant  was  using 
the  elevator  for  the  purpose  of  carrying 
passengers  up  and  down  during  portions  of 
the  day;  but,  on  the  day  of  the  accident  in 
question,  the  elevator  ceased  carrying  pas- 
sengers about  noon,  and  after  tha;t  time  was 
made  use  of  by  the  contractor  for  the  rest 
of  the  day.  The  conductor  of  the  elevator 
was  negligent,  and  allowed  the  car  to  start 
up  without  signal  from,  or  warning  to,  the 
plaintiff,  who  was  at  work  upon  it,  with  the 
result  of  causing  serious  injury  to  the  lat- 
ter. The  judgment  which  the  plaintiff  had 
recovered  below  was  reversed  here,  upon  the 
theory  that  the  relation  of  master  and  serv- 
ant between  the  conductor  of  the  elevator 
and  the  defendant  was  suspended  during  the 
time  he  was  doing  the  work  for  the  con- 
tractor, in  moving  the  plaintiff  up  and  down 
in  the  shaft.  In  the  opinion,  which  was  de- 
livered by  my  Brother  O'Brien,  who  now  dif- 
fers with  me  in  his  view  of  this  case,  the 
question  of  the  responsibility  of  the  defend- 
ant for  the  negligence  of  its  servant  was 
carefully  considered  in  the  light  of  the  au- 
thorities in  this  state  and  in  England,  and 
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the  principles  there  liud  down  seem  to  me  to 
be  strictly  apposite  to  the  discussion  here. 
It  was  observed  that  there  was  no  question 
with  respect  to  the  fact  tha;t  the  conductor 
of  the  elevator^  whose  negligence  caused  the 
accident,  was  in  the  general  service  and  pay 
of  the  defendant;  but  the  question  was 
whether,  at  the  time  of  the  accident,  he  was 
engaged  in  doing  the  defendant's  work,  or 
the  work  of  the  contractor,  and  that,  as  he 
was  not  at  the  time  taking  any  orders  from 
the  defendant,  but  was  directed  by  the  con* 
tractor's  servant  in  moving  the  elevator  up 
and  down,  he  became  the  servant  of  the  oon^ 
tractor,  engaged  for  the  time  being  in  doing 
his  work  and  subject  to  his  orders.  The 
general  proposition  was  advanced  that  serv- 
ants who  are  employed  and  paid  by  one  per- 
son may,  nevertheless,  be  ad  hoc  the  servants 
of  another  in  a  particular  transaction,  and 
that,  too,  when  their  general  employer  is 
interested  in  the  work.  He  quotes  the  re- 
mark of  Lord  Cockbum  in  Rourke  v.  White 
Moss  Colliery  Co,  L.  R.  2  C.  P.  Div.  205,  that^ 
"when  one  person  lends  his  servant  to  an- 
other for  a  particular  employment,  the  serv- 
ant, for  anything  done  in  that  particular 
employment,  must  be  dealt  with  as  the  serv- 
ant of  the  man  to  whom  he  is  lent,  although 
he  remains  the  general  servant  of  the  per- 
son who  lent  him."  The  conclusion  that  was 
reached  by  Judge  O'Brien,  that  the  con- 
ductor of  the  elevator  had  become,  at  the 
time,  the  servant  of  the  contractor,  fits  ex- 
actly the  facts  of  this  case,  inasmuch  as  this 
plaintiff,  like  the  conductor  of  the  elevator, 
was,  for  the  time  being,  engaged  in  the  em- 
plo3rmcnt  of  another  than  his  general  em- 
ployer in  the  common  work  which  was  being 
done,  and  therefore  was  the  servant  of  the 
defendant.  If  we  apply  the  test,  which  was 
believed  in  the  Higgins  Case  to  be  the  true 
one  in  such  cases,  namely,  who  directs  the 
movements  of  those  who  are  engaged  in  the 
work,  we  see  that  the  plaintiff  was,  in  the 
performance  of  his  work,  at  the  time  solely 
under  the  direction  of  the  defendant  or  his 
foreman.  As  cases  supporting  and  justify- 
ing his  conclusions.  Judge  O'Brien  very 
properly  relied  upon  Wyllie  v.  Palmer,  137 
N.  Y.  248,  19  L.  R.  A.  285,  33  N.  E.  381;  and 
Mclnerney  v.  Delaware  d  H.  Canal  Co.  151 
N.  Y.  411,  45  N.  E.  848,  which  illustrated 
how  the  servant  of  a  general  em<ployer  may 
be,  for  a  particular  employment,  the  servant 
of  another  and  dealt  with  accordingly.  In 
the  Wyllie  Case,  the  defendants,  with  whom 
a  contract  had  been  made  to  furnish  fire- 
works for  an  exhibition  in  the  city  of  Au- 
burn, sent  with  the  articles  contracted  for 
two  of  their  servants  to  render  aid  in  the  ex- 
hibition. An  accident  occurred,  due  to  the 
negligence  of  one  of  these  servants  while 
obeying  an  order  of  a  member  of  the  com- 
mittee having  in  charge,  for  the  city,  the  ex- 
hibition of  the  fire  works,  and  the  plaintiff 
was  injured.  He  sued  the  contractors  to  re- 
cover for  the  injury  inflicted  by  their  serv- 
ant's carelessness;  but  a  judgment  of  non* 
suit  was  affirmed  in  this  court,  upon  the 
ground  that  the  plaintiff  was  not  engaged  in 
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the  defendants'  business  at  the  time,  but 
was  a  servant  of  the  committee.  In  the  Mo- 
Inemey  Case  the  defendant  railroad  com- 
pany had  furnished  an  engine  and  a  crew, 
which  Willard,  an  owner  of  a  lumber  yard, 
had  requested  for  the  purpose  of  moving  cars 
which  were  being  loaded  in  his  yard.  When 
they  arrived  at  his  yard,  Willard  assumed 
direction,  and  ordered  the  moving  of  the  en- 
gine, until  the  cars  were  all  attached  which 
were  to  be  moved  out.  The  plaintiff  was 
one  of  Willard's  servants,  and  upon  the  oc- 
casion in  question,  not  having  been  warned 
by  anyone,  was  caught  between  two  cars, 
and  injured,  by  the  backing  down  of  the 
en&ine.  He  brought  an  action  against  the 
railroad  company,  and  a  judgment  of  non- 
suit was  affirmed  in  this  court,  upon  the 
theory  that  the  crew  of  the  engine  were  un- 
der Willard*s  orders,  who  was  held  to  be,  as 
to  them«  as  well  as  to  his  own  men  who  were 
engaged  in  the  work,  their  common  master. 

If  Higgins  and  the  conductor  of  the  eleva- 
tor were  fellow  servanta^under  the  contractor, 
although  the  telegraph  company  had  merely 
loaned  the  conductor^  was  not  this  plaintiff 
quite  as  much  a  fellow  servant  with  the  em- 
ployees of  this  defendant?  If  Mclnerney 
and  the  crew  of  the  railroad  engine  were  fel- 
low servants  while  doing  the  work  of  mov- 
ing cars  in  Wil lard's  yard,  although  the  rail- 
road company  had  furnished  its  own  men  to 
operate  the  engine,  how  can  it  be  fairly  said 
that  this  plaintiff  was  not  a  fellow  servant 
with  the  defendant's  employees?  The  doc- 
trine laid  down  by  the  supreme  court  of 
Massachusetts  in  Hasty  v.  Sears,  157  Mass. 
123,  31  N.  E.  759,  is  exactly  applicable. 
There  the  plaintiff,  who  was  a  carpenter  in 
the  employ  of  N.  &  Co.,  was  sent  by  them 
to  do  some  work  for  the  defendant  upon  his 
building.  The  defendant's  superintendent 
directed  him  to  do  work  upon  the  elevator 
shaft.  The  conductor  of  the  elevator  had  re- 
ceived orders  not  to  run  do^vn  below  the  sec- 
ond floor  until  the  plaintiff  had  finished  his 
work.  He  disobeyed  the  order,  and,  in  con- 
sequence, the  plaintiff  received  injuries,  for 
which  he  sued  the  defendant,  who  was  the 
o^^mer  of  the  building.  It  was  held  that 
he  and  the  elevator  conductor  were  both  serv- 
ants of  the  defendant  at  the  time  of  the  in- 
jury, and,  as  their  employment  was  a  com- 
mon employment,  the  negligence  of  the  con- 
ductor was  an  obvious  risk  which  the  plain- 
tiff assumed,  and  for  which  the  defendant 
was  not  answerable  to  him. 

The  English  cases  fully  recognize  the  rule 
that  a  man  may  be  a  general  servant  of  one 
person,  and  yet,  at  the  same  time,  be  the 
servant  of  another  in  relation  to  a  partic- 
ular matter.  They  hold  that  the  important 
element,  in  determining  whose  servant  for 
the  time  being  he  is,  is,  Which  of  the  two  per- 
sons had  the  control  of  him  in  the  conduct  of 
the  particular  business?  Jones  v.  Scullard 
[1898]  2  Q.  B.  565;  Donovan  v.  Laing,  W. 
d  D,  Constr,  Syndicate  [1893]  1  Q.  B.  629. 
In  Donovan  v.  Laing,  W.  d  D.  Constr.  Syn- 
dicate, we  find  a  situation  which  is  not  to  be 
distinguished  from  the  one  in  the  present 
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case.  In  that  case,  Jones  &  Co.  were  wharf- 
ingers, and  contracted  with  the  defendants, 
a  construction  company,  to  send  their  crane, 
with  one  of  their  m«n  to  run  it,  for  the  pur- 
pose of  loading  a  ship  at  the  firm's  wharf. 
When  the  defendants'  crane  and  man  arrived 
at  the  wharf,  the  plaintiff,  a  senraiit  of 
Jones  &  Co.j  acted  in  giving  signals  to  set 
the  crane  in  motion  for  the  purpose  of  rais- 
ing and  lowering  the  goods.  "Hie  defend- 
ants' man,  without  waiting  for  a  signal,  neg- 
ligently allowed  the  crane  to  swing  around, 
and  the  plaintiff  was  injured.  It  was  held, 
in  an  action  against  the  defendants,  that 
they  were  not  liable;  for  they  had  placed 
their  crane  and  man  at  the  disposal  of  Jones 
&  Co.«  and  had  no  control  over  the  work  he 
was  to  do,  and  that,  in  the  working  of  the 
crane,  he  was  no  longer  their  servant,  but 
was  bound  to  work  under  the  orders  of  Jonei 
&  Co.  The  court  relied  upon  Baurke  v. 
White  Moss  Colliery  Co.  Lord  Esher,  M.  R, 
observed  that,  "so  far  as  the  working  of  the 
crane  went,  .  .  .  the  man  in  charge  was 
the  servant  of  Jones  &  Co.,  and  was  not  the 
servant  of  the  defendants."  Lords  Lindley 
and  Bowen  agreed  in  that  view;  the  former 
remarking  that  Jones  &  Co.  "must,  for  that 
particular  job,  be  considered  as  Wand'i 
[the  defendant's  servant]  masters,"  and  the 
latter  holding  the  law  to  be  clear,  and  point- 
ing out  the  distinction  between  the  carriage 
cases  ( Laugher  v.  Pointer,  5  Bam.  &  C.  547, 
and  Quarman  v.  Burnett,  6  Mees.  &  W.  499) 
and  the  case  at  bar,  where  the  general  master 
has  placed  the  servant  under  the  control  of 
another.  It  was  also  observed  by  Lord 
Bowen  that  "we  have  only  to  consider  in 
whose  employment  the  roan  was  at  the  time 
when  the  acts  complained  of  were  done,  in 
this  sense:  that  by  the  employer  is  meant 
the  person  who  has  a  right  at  the  moment  to 
control  the  doing  of  the  act"  Whether, 
therefore,  we  regard  the  recent  authorities 
in  this  state,  or  in  Massachusetts,  or  in  Eng- 
land, we  find  the  doctrine  to  be  well  settled 
that  one  who  is  the  general  servant  of  a  mas- 
ter, who  employs  and  pays  him,  may,  never- 
theless, become  the  servant  of  another  in  a 
special  employment,  and  that  it  is  imma- 
terial that  he  does  not  enter  the  special  em- 
ployment by  any  direct  hiring  or  contract 
In  the  Biggins  Case,  the  telegraph  company 
loaned  its  servant  to  the  contractor,  and  in 
other  cases,  from  our  and  from  other  courts 
payment  for  the  services  of  the  servants  was 
made  to  their  general  master. 

The  plaintiff  in  this  case  was  as  much  in 
the  defendant's  employment,  and  under  his 
direction  and  orders,  as  though  the  latter 
had  engaged  him,  individually,  to  ooosie  in 
and  assist  in  the  work  which  was  to  be  done 
in  his  building.  That  the  plaintiff  was  in 
the  general  employment  of  a  truckman,  hav- 
ing an  independent  business,  cannot  possibly 
affect  the  question  of  the  relation  which  he 
bore  towards  the  defendant,  or  the  servants 
of  the  defendant,  when  he  entered  upon  the 
performance  of  the  particular  work  under 
the  directions  of  the  latter  or  his  foreman. 
In  all  the  cases  the  existence  of  the  reiatioo 
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of  fellow  Bervants  between  the  plaintiffs  and 
tboee  from  whose  negligence  their  injuries 
were  received  depended  upon  the  sole  question 
of  whether,  at  the  time,  they  were  under  the 
direction  and  control  of  the  temporary  em- 
ployer in  performing  the  special  work  for 
which  they  were  loaned  or  contracted. 
In  no  essential  respect  can  the  position  of 
this  plaintiff  be  regarded  as  differing  essen- 
tially from  that  in  any  one  of  the  cases  re- 
ferred to,  where  the  plaintiffs,  though  in  the 
seryice  of  a  general  master,  were  held,  for 
the  time  being,  to  become  the  servants  of 
other  masters.  Of  course,  cases  of  inde- 
pendent contractors,  where  the  contracts  of 
the  parties  have  fixed  their  relative  obliga- 
tions, including  the  furnishing  of  men  and 
defining  their  duties,  are  mostly  inappli- 
cable. 

Nor  do  T  consider  it  to  be  any  answer  to 
the  proposition  that  the  plaintiff  was  injured 
by  the  act  of  a  fellow  servant^  and  therefore 
cannot  hold  the  defendant  liable,  that  at 
the  particular  moment  when  the  accident 
happened  the  plaintiff  was  not  at  work.,  His 
engagement  was  "to  hoist"  at  the  defendant's 
warehouses,  and  his  employment  in  that  re- 
spect was  continuous  from  the  time  when 
he  reported  for  duty.  The  preliminary  work 
of  hoisting  the  tackle,  which  was  necessary 
to  be  done  at  the  second  building  before  the 
plaintiff  could  go  on  with  his  part  of  the 
work,  was  being  done  by  the  defendant's 
servants,  with  whom  he  was  engaged  in  the 
same  employment,  namely,  to  hoist  bags  of 
lime  from  the  street  into  the  upper  lofts  of 
the  warehouses.  He  was  as  much,  at  the 
time,  under  the  control  and  direction  of  the 
defendant,  or  his  foreman,  as  he  had  been  at 
any  time  during  the  day.  If  the  defendant 
did  not  direct  him  to  take  part  in  the  hoist- 
ing wp  of  the  tackle,  that  was  a  mere  matter 
of  the  division  of  labor,  and  it  seems  to  me 
to  be  the  purest  kind  of  technical  reasoning 
to  say  that  because  at  the  moment  the  plain- 
tifT  was  at  rest,  and  not  actually  driving  his 
horse  to  and  fro,  or  helping  in  getting  up 
the  tackle,  he  was  therefore  withdrawn  pro 
tnrtto  from  the  defendant's  employment.  I 
think  that  the  judgment  of  nonsuit  at  the 
circuit  was  corrrct,  and  in  accordance  with 
the  principles  of  the  adjudged  cases. 


Mary  W.  LYNDE 

V. 

Charles  W.  LYNDB. 

(162  N.  Y.  405.) 

«..  A  1»lndlnff  Indflrment  aoralnat  de- 
fendant In  a  divorce  proceeding  1b  au- 
thorized by  his  voIuDtary  appearance,  with- 
out reservation  and  without  objection  to  Ju- 
risdiction, seeking  advantage  of  the  decree 
In  opposition  to  an  application  for  amend- 
ment of  the  decree  so  as  to  allow  alimony, 

NoTB. — As  to  the  effect  of  appearance  by  a 
nonresident   to  give  Jurisdiction  of  a  divorce 
tfiift,   see  ElPs'a  Appeal    (Minn.)   23  L.  &.   A. 
^ST,  and  note. 
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although  It  is  void  as  to  him  for  want  oC 
service  of  process. 
a*     Tlte    ■npreme    oonrt    of    Ne^v    York 
vrlU  enforce  a  llnal  decree  of  the  New 

Jersey  chancery  court  adjudging  a  defendant 
In  a  divorce  proceeding  over  whom  it  has  Ju- 
risdiction Indebted  to  plaLntlfC  In  a  deOnite 
sum  as  alimony,  but  it  will  not  enforce  provi- 
sions as  to  future  alimony  and  as  to  equit- 
able remedies  to  enforce  compliance  with  the 
decree. 
a.  Tl»e  proTlalons  of  the  Nevr  '  York 
Mtatute  upon  tlie  subject  of  alimony 
in  divorce  proceedings  are  not  available  to 
a  plaintiff  seeking  to  enforce  in  the  courts 
of  that  state  a  decree  of  another  state  grant- 
ing alimony  and  providing  for  its  own  en- 
forcement. 

(AprU  6,  1900.) 

CROSS-APPEALS  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Courts 
Second  Department,  modifying  a  judgment 
of  a  Special  Term  for  Suffolk  County  in  a 
proceeding  to  enfore  a  decree  for  alimony; 
the  defendant  appealing  from  so  much  as 
undertook  to  enforce  the  decree;  and  plain- 
tiff appealing  from  so  much  as  refused  to 
enforce  it  in  its  entirety.    Affirmed, 

Statement  by  Gray,  J. : 

This  action  was  brought  upon  a  final  de« 
cree  of  the  court  of  chancery  of  the  state  ol 
New  Jersey,  which,  as  the  result  of  proceed- 
ings to  recover  alimony,  adjudged  that  the 
plaintiff  is  entitled  to  recover  of  the  defend- 
ant the  sum  of  $7,840,  and  a  counsel  fee  of 
$1,000;  that  the  defendant  pay  to  her  per- 
manent alimony  at  the  rate  of  $80  a  week 
from  the  date  of  the  decree,  and  that  he 
give  security  for  the  payment  of  the  sev- 
eral sums  directed  by  the  decree  to  be  paid; 
and  further  provided,  upon  his  failure  to 
comply  with  the  decree,  that  application 
might  be  made  for  sequestration  proceed- 
ings, for  a  receivership,  and  for  an  injunc- 
tion. The  complaint  also  asked  to  have  en- 
forced an  order,  made  subsequently  to  the 
final  decree,  which  appointed  a  receiver,  and 
enjoined  the  defendant  from  disposing  of  his 
property,  etc.  The  plaintiff  and  the  defend- 
ant were  married  in  the  state  of  New  Jersey 
in  1884,  and  were  domiciled  there.  In  1892 
the  plaintiff  filed  her  petition  in  chancery 
in  that  state,  which  alleged,  among  other 
things,  desertion  by  her  husband,  and  cruel 
treatment,  and  prayed  that  she  might  be  di- 
vorced from  him,  and  that  reasonable  ali- 
mony might  be  decreed  to  be  paid  to  her. 
The  defendant  was  not  served  personally, 
but  by  publication  of  process,  and  did  not 
appear  in  the  action,  nor  answer  the  peti- 
tion. Thereafter  such  proceedings  were  had 
in  the  case  that  in  1893  a  final  decree  was 
made,  divorcing  the  petitioner  from  the  de- 
fendant upon  the  ground  of  his  wilful  and 
continued  desertion,  but  containing  no  provi- 
sion with  respect  to  alimony.  In  1896  the 
plaintiff  filed  a  petition  upon  affidavits  for 
the  amendment  of  the  decree  of  divorce  so  as 
to  provide  for  an  award  of  alimony.  The 
grounds  of  the  application  were  that,  though 
her  petition  in  the  divorce  proceedings 
prayed    for    alimony,  through  the   inadver- 


eao 


Nbw  Tobk  Coubt  of  AppxALa* 


Apk.» 


tenoe  or  neglect  of  her  solicitor  the  decree 
was  entered  without  making  provision  ad- 
judging the  payment  of  alimony,  or  reserv- 
ing the  consideration  thereof  for  hearing  up- 
on a  future  application.  An  order  was 
granted  by  the  chancellor  directing  the  de- 
fendant to  show  cause  why  the  petition 
should  not  be  granted,  which,  with  the  mov^ 
ing  papers,  was  personally  served  upon  the 
defendant  in  this  state.  The  defendant  ap- 
peared in  opposition  to  the  application  by  J. 
Hei'bert  Potts  as  his  solicitor,  and  without 
any  reservation  upon  the  record  as  to  the 
appearance.  He  filed  an  affidavit,  in  which 
he  alleged  that  his  residence  was  in  the  state 
of  New  York ;  that  he  "was,  by  the  decree  of 
this  court,  divorced  from  thQ  said  petitioner 
from  the  bond  of  matrimony,  upon  her  pe- 
tition, on  August  7,  1893,  and  that  since 
that  time  he  has  been  married  again  to  an- 
other woman,  with  whom  he  is  now  living," 
etc.;  that  "the  decree  for  divorce  was  pur- 
posely drawn  without  providing  for  or  re- 
serving any  alimotly,'*  etc.;  that  he  was  *'fi- 
nacially  unable  to  pay  alimony;"  and  "that 
he  is  advised  by  counsel  and  believes  that, 
the  said  decree  having  been  made  without 
reserving  the  question  of  alimony,  and  this 
defendant  having  been  absolutely  divorced 
from  the  said  petitioner  by  said  decree,  and 
having  since  formed  new  relations  and  matri- 
monial obligations,  that  it  would  be  illegal, 
inequitable,  and  unjust  to  now  impose  upon 
him  the  burden  of  alimony,  so  long  after  the 
granting  of  said  absolute  decree  dissolving 
his  first  matrimonial  relations  absolutely 
without  terms."  After  testimony  had  been 
taken  pursuant  to  an  order  of  the  chancel- 
lor, during  the  course  of  which  Mr.  Potts  ap- 
peared as  defendant's  solicitor,  and  after  ar-- 
gument  upon  the  same  by  the  solicitor  for 
the  petitioner  and  the  solicitor  for  the  de- 
fendant, the  chancellor  ordered  that  the  de- 
cree of  divorce  theretofore  made  should  be 
amended  by  inserting  therein  that  "it  is  fur- 
ther ordered,  adjudged,  and  decreed  that  the 
petitioner,  Mary  W.  Lynde,  shall  have  the 
right  to  apply  to  this  court  at  any  time  here- 
after, at  the  foot  of  this  decree,  for  reason- 
able alimony,  and  such  other  relief  in  the 
premises  touching  alimony  as  may  be  equit- 
able and  just;  and  this  court  reserves  the 
power  to  make  such  order  or  decree  as  may 
be  necessary  to  allow  and  compel  the  pay- 
ment of  alimony  to  petitioner  by  defendant, 
or  to  refuse  to  allow  alimony."  It  appears 
in  the  opinion  of  the  chancellor,  which  is 
made  a  part  of  the  record  ( 54  N.  J.  Eq.  473, 
35  Atl.  641),  that  he  was  satisfied  that  the 
omission  of  the  decree  to  reserve  the  ques- 
tion as  to  alimony  was  due  to  the  inadver- 
tence of  the  petitioner's  counsel,  and  that 
under  the  rule  recognized  by  the  court  it 
will  "amend  its  enrolled  decree  when  the 
amendment  is  necessary  to  giv^  full  expres- 
sion to  its  judgment."  From  the  order 
amending  the  decree  of  divorce  the  defend-* 
ant  appealed  to  the  court  of  errors  and  ap- 
peals, where  the  order  was  affirmed.  39  Atl. 
1114.  Thereupon,  after  reciting  the  various 
proceedings  relaUng  to  the  amendment  of 
the  decree  of  divorce,  an  order  of  reference 
48L.K.  A. 


was  made  as  to  whether  alimony  should  be 
allowed   to   the   petitioner,  and,  if   so,  how 
much.     This  order  was  entered  after  aerrice 
of  a  notice  upon  the  defendant's  solicitor, 
and  the  reference  was  proceeded  with  after 
personal   service  upon  the  defendant  of  » 
summons  to  attend.    Neither  the  defendant 
nor  his  solicitor  appeared  upon   the   refer- 
ence, although  duly  notified,  aitd  such  pro- 
ceedings were  had  that  the  final  decree  here- 
in  sued  upon   was   made  on   Deconber  2S, 
1807,  by  the  chancellor,  which,  after  reciting 
the  proceedings  had,  and  the  report  of  the 
maater  to  whom  it  had  been  referred  to  re- 
port as  to  alimony,  and  "adjudging  that  a 
money  judgment  should  be  rendered  against 
the   defendant,"   adjudged   and   decreied  as 
first  hereinabove  briefly  described.     There- 
after, upon  proof  of  the  failure  of  the  de- 
fendant tx)  comply  with  the  final  decree,  an 
order  dated  February  8,  1898  (referred  to  in 
the  complaint  as  of  "24th  day  of  March. 
1898"),  was  made,  appointing  a  receiver  of 
the  defendant's  property  in  New  Jers^,  and 
directing  the  issuance  of  an  injunction,  etc 
The  receiver  was  unable  to  obtain  possession 
of  any  of  the  defendant's  property  in  New 
Jersey,  and  the   defendant  did   not    comply 
with  the  decree  in  any  respect.     The  tjial 
court  decided  that  the  plaintiff  was  entitled 
to   a  judgment   against   the  defendant  en- 
forcing against  him  the  decree  of  the  chan- 
cery court  of  New  Jersey,  and  further  en- 
forcing against  him  the  order  of  that  court 
which  provided  for  the  enforcement  of  the 
decree  by  the  appointment  of  a  receiver  and 
by   an   injunction.     She   was   held   entitled 
to  judgment  against  the  defendant  for  the 
amount  of  alimony,  counsel  fees,  and  ooets 
due  or  incurred  under  the  New  Jersey  de- 
cree;   for  the  amount  of  alimony  accrued 
since  the  decree;  that  he  pay  to  her  the  simi 
of  $80  a  week  from  the  date  of  the  decision 
as  and  for  permanent  alimony;  that  he  give 
a  bond  in  the  sum  of  $100,000  to  secure  the 
payment  of  the  several  siuns  of  money  speci- 
fied; and  that,  upon  his  failure  to  comply 
with  the   provisions  of   the   decision,  a   re- 
ceiver might  be  appointed,  ancillary  to  the 
receiver  appointed  by  the  court  of  chancery 
of  New  Jersey.     Exceptions  were  filed  to  the 
decision,  and   thereafter  judgment  was   en- 
tered in  conformity  with  the  decision.     The 
appellate  division,  upon  the  defendant*8  ap- 
peal, modified  the   judgment  so   as    to    ad- 
judge that  the  plaintiff  recover  of  the  de- 
fendant the  sum  of  $8,840,  and,  as  so  moll- 
ified, affirmed.it.     41  App.  Div.  280,  58  X. 
Y.  Supp.  567.     The  amount  of  the  recovery, 
as  allowed  by  the  appellate  division,  repre- 
sents the  only  and  the  precise  amount  of 
money  which  the  final  decree  of  the  court  in 
New  Jersey  adjudged  to  be  due  and  payabV 
from  the  defendant  to  the  plaintiff  at  the 
date   of  its   rendition.    Cross-appeals    were 
taken  by  the  parties  from  the  judgment  of 
the  appellate  division;  the  plaintiff  because 
of   its  modification,  and    the   defendant  be^ 
cause  of  its  affirmance,  of  the  judgment  of 
the  trial  court. 
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Meaan.  Henry  B.  Oayley  and  BCat^ 
tliew  C.  FleB&ins,  with  Mr.  Jamei 
Westervelty  for  plaintiff: 

The  chancery  decree  awarding  alimony 
has  the  same  effect  in  New  Jersey  as  a  judg- 
meut  at  law  in  personam, 

Aapinwall  v.  Aspintoall,  63  N.  J.  £q.  684, 
35  Atl.  470. 

Defendant's  solicitor,  Potts,  was  author- 
ized to  appear  generally  on  the  application 
for  alimony,  and  he  did  so. 

Lynde  v.  Lynde,  54  N.  J.  Eq.  473,  35  Atl. 
641,  Affirmed  in  55  N.  J.  Eq.  591,  35  Atl. 
641 ;  Crane  v.  BHgham,  11  N.  J.  Eq.  29. 

A  decree  of  divorce  and  a  subsequent  order 
ftxinff  alimony  pursuant  to  a  reservation  in 
the  decree  are  both  parts  of  one  action,  no 
matter  how  many  years  may  intervene,  and. 
jurisdiction  having  once  attached  in  tbe 
eaufle,  the  court  can  provide  for  alimony 
whenever  it  becomes  necessary. 

Forrest  v.  Forrest,  26  N.  Y.  501 ;  Oalusha 
r.  Oalusha,  138  N.  Y.  272,  33  N.  E.  1062; 
Hau!9cheld  v.  Bausoheld,  33  App.  Div.  296, 
53  N.  Y.  Supp.  831. 

Where  a  court  of  equity  has  jurisdiction 
and  entertains  a  case  it  will  ordinarily  re- 
tain the  case  until  the  whole  subject  is  dis- 
posed of. 

Ostrander  ▼.  Weher,  114  N.  Y.  96,  21  N. 
E.  112;  Taylor  v.  Taylor,  43  N.  Y.  578;  Hen- 
derson v.  New  York  C.  R,  Co.  78  N.  Y.  423; 
Ltrnch  V.  Metropolitan  Elev.  R,  Co.  129  N.  Y. 
274,  15  L.  R.  A.  287,  29  N.  E.  315;  Madison 
Are.  Baptist  Church  v.  Baptist  Church,  73 
N.  Y.  82. 

Wliere  a  state  court  has  obtained  jurisdic- 
tion of  the  subject-matter,  and  of  defend- 
ant's person,  any  error  arising  thereafter  is 
an  irregularity,  and  can  be  taken  advantage 
of  only  by  way  of  motion  or  by  appeal.  No 
evidence  can  be  introduced  of  such  irre^i^u- 
larity  to  impeach  the  judgment  in  an  action 
brou&rht  in  another  state  to  enforce  it. 

Jones  V.  Jones,  108  N.  Y.  415,  15  N.  E. 
707 ;  Higney  v.  Rigney,  53  Hun,  457,  6  N.  Y. 
Supp.  141,  127  N.  Y.  408,  28  N.  E.  405;  La- 
ing  V.  Rigney,  160  U.  S.  631,  40  L.  ed.  525. 
16  Snp.  Ct.  Kep.  366;  Vations  v.  Johnson.  24 
How.  195.  16  L.  ed.  628;  Comet t  v.  Wil- 
lintns,  20  Wall.  226,  22  L.  ed.  254;  McNitt  v. 
Turner,  16  Wall.  366,  21  L.  ed.  348;  iCtn- 
nier  v.  Kinnier,  45  N.  Y.  636,  6  Am.  Rep. 
132;  Dunsian  v.  Eiqgins,  138  N.  Y.  70,  20 
L.  R.  A.  668,  33  N.  E.  729. 

Tt  is  proper  to  apply  summarily  by  peti- 
tion to  amend  or  supplement  a  final  decree 
in  equitv,  without  the  necessity  of  again 
setting  the  cnuse  down. 

I>an.  Ch.  PI.  &  Pr.  6th  Am.  ed.  pp.  991, 
996:  Campbell  v.  Gardner,  11  N.  J.  Eq.  423, 
69  Am.  Dec.  698;  Lynde  ▼.  Lynde,  54  N.  J. 
Kq.  473,  35  Atl.  641,  Affirmed  in  55  N.  J.  Eq. 
.•591,  36  Atl.  641 :  Dorsheimer  v.  Rorhack,  24 
N.  J.  Eq.  33;  Jarmon  v.  Wiswall,  24  N.  J. 
Eq.  68. 

The  ConstitnMon  of  the  United  States  re* 
quires  that  full  faith  and  credit  bo  given  to 
the  decree  and  order  of  the  New  Jersey 
eonrt. 

V.  S.  Connt.  art  4:  TT.  S.  Rev.  Stat.  «  905 ; 
Dohsan  t.  Pearoe^  12  N.  Y.  156,  62  Am.  Dec. 
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152;  Fletcher  ▼.  Ferrel,  9  Dana,  372,  35  Am. 
Dec.  143;  Cheever  v.  Wilson,  9  Wall.  108,  19 
L.  ed.  604;  Barber  v.  Barber,  21  How.  682, 
16  L.  ed.  226;  Shields  v.  Thomas,  18  How. 
253,  16  L.  ed.  368;  Nations  ▼.  Johnson,  24 
How.  195,  16  L.  ed.  628. 

It  is  proper  to  file  a  bill  in  equity  to  en- 
force in  all  its  parts  a  chancery  decree  of  a 
Bister  8tfl.te. 

Bullock  V.  Bullock,  62  N.  J.  Eq.  661,  27  L. 
R.  A.  213,  30  Atl.  676;  Fletcher  v.  Ferrel,  0 
Dana,  372,  35  Am.  Dec.  143;  Barber  v.  Bar- 
ber, 21  How.  682,  16  L.  ed.  226;  Shields  v. 
Thomas,  18  How.  253,  15  L.  ed.  368;  Nations 
V.  Johnson,  24  How.  196,  16  L.  ed.  62S; 
Cheever  v.  Wilson,  9  Wall.  108,  19  L.  ed. 
604. 

The  supreme  court  is  the  successor  of  the 
old  court  of  chancery  having  general  equity 
jurisdiction,  and  as  such  may  grant  equi- 
table relief  independent  of  the  Code. 

Youngs  v.  Carter,  10  Hun,  194;  Sherman 
V.  Felt,  2  N.  Y.  186,  Approved  in  Wegman  v. 
Childs,  41  N.  Y.  169;  Shields  v.  Thomas,  18 
How.  253,  16  L.  ed.  308;  Post  v.  Neafie,  3 
Cai.  22;  Pennington  v.  Gibson,  16  How.  65, 
14  L.  ed.  847. 

A  court  of  equity  has  power  to  bring  its 
judgment  down  to  date,  and  make  it  con- 
form to  the  facts  as  they  exist  when  the 
judgment  is  rendered. 

Lynch  V.  Metropolitan  Elev.  R.  Co.  129  N. 
Y.  280,  15  L.  R.  A.  287,  29  N.  E.  315;  Van 
Allen  V.  New  York  Elev.  R.  Co.  144  N.  Y. 
174,  38  N.  E.  997;  Inderlied  v.  Whaley,  85 
Hun.  63,  32  N.  Y.  Supp.  640;  Kilbourne  v. 
Sullivan  County  Supers.  137  N.  Y.  170,  33 
N.  E.  169. 

Mr.  Joliii  H.  Kemble,  with  Mr.  George 
S.  Infprahain,  for  defendant: 

The  courts  of  this  state  have  the  right  to 
examine  judgments  of  courts  of  other  states 
on  jurisdictional  grounds. 

Jacobs,  Domicil,  §  47 ;  Thompson  v.  Whit- 
man, 85  U.  8.  457,  21  L.  ed.  897;  Ward  v. 
Boyce.  162  N.  Y.  191,  36  L.  R.  A.  549,  46 
N.  E.  180;  Douqlass  v.  Phenix  Ins.  Co.  138 
N.  Y.  209.  20  L.'  R.  A.  118,  33  N.  E.  938. 

The  original  basal  decree  of  divorce  was 
and  is  void  as  against  the  defendant  for 
want  of  jurisdiction. 

People  V.  Baker,  76  N.  Y.  78,  32  Am.  Rep. 
274 ;  O'Dexi  v.  0*Dea.  101  N.  Y.  23,  4  N.  E. 
110;  Atherton  v.  Atherton,  155  N.  Y.  129, 
40  L.  R.  A.  291,  49  N.  E.  933;  Re  Kimball, 
155  N.  Y.  62,  49  N.  E.  331. 

Notice  by  publication  is  not  sufficient  to 
lay  the  foundation  for  a  personal  judgment. 

Jacobs,  Domicil,  S  47;  Potter  v.  Ogden, 
136  N.  Y.  384,  33  N.  E.  228;  Kilburn  v. 
WoodtcortK  5  Johns.  37,  4  Am.  Dec.  321; 
Prople  V.  BaJccr,  76  N.  Y.  78,  32  Am.  Rep. 
274;  Pennoyer  v.  Neif,  95  U.  S.  714,  24  L. 
ed.  565;  Cooley,  Const.  Lim.  405;  St.  Clair 
V.  Cot,  106  U.  S.  350,  27  L.  ed.  222,  1  Run. 
Ct.  Rep.  354;  Harkness  v.  Hyde,  98  U.  S. 
476.  25  L.  ed.  237;  Owens  v.  Henry,  161  U. 
S.  642,  40  L.  ed.  837,  16  Sup.  Ct.  Rep.  693: 
Mcniiefta  Min.  <€  Mill.  Co.  v.  Johnson,  173 
U.  S.  221,  43  L.  ed.  675,  19  Sup.  Ot  Rep. 
402. 

The  void  decree  for  divorce  will  not  sup- 
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port  a  judgment  in  personam  awarding  ali* 
mony. 

Erhenhrach  v.  Erkenhrach,  96  N.  Y.  466; 
Rigney  v.  Migney,  127  N.  Y.  408,  28  N.  B. 
40o. 

An  appearance  only  in  a  supplemental 
proceeding  will  not  render  an  otherwise  void 
judgment  of  another  state  valid. 

Mard  V.  Boyce,  152  N.  Y.  191,  36  L.  K.  A. 
549,46N.E.  180. 

Gray,  J.,  delivered  the  opinion  of  the 
court: 

I  think  that  the  appellate  division  has 
very  correctly  decided  the  questions  in  the 
case,  and  the  opinion  of  Mr.  Justice  Bart-* 
lett,  speaking  for  that  court,  leaves  little, 
if  anything,  to  be  added  to  its  reasoning. 
With  respect  to  the  main  question — whether 
the  court  of  chancery  of  the  state  of  New 
Jersey  acquired  jurisdiction  over  the  defend- 
ant to  render  the  final  decree  for  the  pay- 
ment of  alimony — it  is  argued  in  his  behalf 
that  the  decree  of  divorce  was  invalid  as  to 
him,  and  therefore  afforded  no  support  for 
the  decree  of  alimony.  That  the  decree  of 
divorce  was  of  no  force  as  to  him  cannot  be 
disputed.  It  is  quite  settled,  at  the  present 
day,  that  no  state  can  exercise  jurisdiction 
and  authority  over  persons  or  property  with- 
out its  territory.  Its  laws  and  the  judg- 
ments of  its  tribunals  can  have  no  extra- 
territorial operation,  except  so  far  as  the 
former  may  be  allowed  such  by  comity.  The 
decree  of  divorce  which  the  plaintiff  ob- 
tained in  New  Jersey  was  effectual  to  de- 
termine her  status  as  a  citizen  of  that  stete 
towards  the  defendant,  but  as  to  him  it  ef- 
fected nothing,  and  was  void  for  want  of 
personal  service  of  process,  or  of  an  appear- 
ance by  him  in  the  divorce  proceedings. 
One  or  the  other  of  these  conditions  was  re- 
quired to  be  shown  to  enable  the  court  to 
proceed  with  jurisdiction  in  personam.  As 
the  service  of  process  was  constructive,  by 
publication,  however  authorized  by  the  laws 
of  the  state,  it  was  ineffectual  aprainst  the 
defendant  for  anv  purpose.  People  v.  link- 
er, 76  N.  Y.  78,  32  Am.  Ken.  274;  Re  Kim- 
hall  1.56  N.  Y.  62.  49  N.  E.  331:  Pennoyer 
V.  Veif,  95  U.  S.  714,  24  L.  ed.  565;  Story, 
Confl.  L.  %  539.  This  action,  however,  is  up- 
on a  final  decree  of  the  chancery  court  of 
New  Jersey,  which  rendered  a  money  judsf- 
ment  in  personam  against  the  defendant  in 
a  proceeding  in  which  there  was  a  voluntary 
ajipearnnce  on  his  part.  Upon  service  of  the 
order  of  the  chancellor  directintr  him  to  show 
cause  why  the  petition  of  the  plaintiff  for 
the  amendment  of  the  decree  of  divorce 
should  not  be  firranted,  he  appeared  in  the 
proceeding,  without  any  reservation  of  rec- 
ord, and  without  makinsr  any  objection  to 
the  jurisdiction  of  the  court.  Not  only  was 
that  so,  but  in  his  affidavit  which  was  filed 
in  the  proceedini?,  he  asserted  that  he  had 
been  divorced  from  h?fl  matrimonial  rela- 
tions upon  thp  plaintiff's  petition:  that  he 
had  subsequently  married  acrain :  and  hia  ob- 
jections to  the  grantinsr.of  the  plaintiff's 
petition  were  carefully  formulated.  He  al- 
lesred  that  "the  decree  for  divorce  •  .  • 
48  L.  B.  A. 


was  purposely  drawn  without  providing  for 
or  reserving  any  alimony,"  ete ;  that  he  was 
"financially  imable  to  pay  alimony;"  and 
"that,  the  said  decree  of  divorce  having  been 
made  without  reserving  the  question  of  ali- 
mony, and  this  defendant  having  been  abso- 
lutely divorced  from  said  petitioner  by  said 
decree,  and  having  since  formed  new  rela- 
tions and  matrimonial  obligations,  that  it 
would  be  illegal,  inequitable,  and  unjust  to 
now  impose  upon  him  the  burden  of  ali- 
mony," etc  In  short,  he  appeared  and  sub- 
mitted himself  to  the  jurisdiction  of  the 
court,  appealing  to  ite  consideration  of  the 
facts,  and  not  objecting  to  its  power  to  pro- 
ceed; not  repudiating  the  divorce,  but  rely- 
ing upon  it.  There  cannot  be  the  slightest 
question  that  his  appearance  was  general. 
He  was  represented  by  counsel  until  the  order 
of  the  chancellor,  which  amended  the  decree 
of  divorce  by  reserving  to  the  petitioner  the 
right  to  apply  at  the  foot  thereof  for  ali- 
mony, and  to  the  court  the  power  to  make 
any  further  order  with  respect  thereto,  had 
been  affirmed  by  the  court  of  errors  and  ap- 
peals upon  his  own  appeal,  and  until  the  ap- 
plication for  a  refei-ence  to  determine  the 
amount  of  alimony.  Is  he,  then,  in  a  posi- 
tion to  invoke  the  invalidity  of  the  original 
decree  of  divorce?  As  he  was  not  person- 
ally served,  and  did  not  appear  in  the  di- 
vorce action,  the  decree  divorcing  the  plain- 
tiff could  not  have  given  her  any  judgment 
in  personam.  It  did  not  reserve  the  right 
to  apply  thereafter  for  alimony  when  juris- 
diction in  personam  was  obtained  of  the  de- 
fendant; but  that  was  an  unintentional 
omission,  as  the  chancellor  decided,  which 
was  due  to  the  inadvertence  of  plaintiff's 
counsel,  and  would  be  remedied  by  amending 
the  decree.  The  affirmance  of  the  order  in 
that  respect,  on  defendant's  appeal  settled 
the  law  of  that  state  to  be  that  the  court 
may,  upon  petition,  amend  its  enrolled  de- 
cree, when  the  amendment  is  necessary  to 
give  full  expression  to  its  judsrment.  and  is 
matter  which  would,  without  doubt,  have 
been  incorporated  in  the  decree  when  made, 
if  attention  had  b^en  called  to  it.  Lyndr  v. 
hynde,  54  N.  J.  Eq.  473,  35  Atl.  641.  The 
demand  for  alimony  in  a  divorce  suit  is  not 
an  essential  part  oiF  the  cause  of  action,  but 
is  merely  incidental  to  the  action  and  the 
111  dement.  Fo^-rest  v.  Forrest,  25  N.  V.  501 : 
Oalrnhn  v.  Oalushn,  138  N.  Y.  272.  281.  33 
N.  E.  10(»2;  Li/nde  v.  Tiynde,  54  N.  J.  Eo. 
473.  35  Atl.  641.  In  Kamp  v.  Kamp,  59  N. 
Y.  212,  the  question  was  not  up  as  to  wheth- 
er the  court  might  amend  its  judgment 
eranting  divorce  simplioitery  when  the  omis- 
sion to  reserve  the  question  of  alimonv  was 
Fho\\Ti  to  have  been  throusrh  inadverten*^. 
The  application  there  was  for  an  order  di- 
recting the  payment  of  alimony  npon  a  judg- 
ment of  divorce  which  was  silent  as  to  ali- 
mony, and  it  was  held  that  the  power  to  al- 
low it  in  subsequent  proceedincs  does  not  ex- 
ist, in  view  of  the  lesral  presumption  that  the 
liidcment  had  finally  decided  everv  queetifwfi 
involved  in  the  action,  which  would  inclnda 
the  right  of  the  plaintiff  to  claim  alimony. 
In  my  opinion,  assuming,  as  we  must,  that 
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the   decree   of   tlie   chancery   court,   which 
•mended  the  original  decree  of  divorce,  ex- 
pressed the  law  of  the  state  of  New  Jersey 
{Laing  v.  Rigney,  160  U.  S.,  at  page  542,  40 
L.  ed.  528,16  Sup.  Ct.  Rep.  366), jurisdiction 
was  obtained  over  the  defendant  by  his  ap- 
pearance, plea,   tfnd   submission,  to   so   far 
cure  the  invalidity  of  the  divorce  decree  as 
to  render  it  effective  as  a  basis  for  alimony 
proceedings.     But,   whether    its    invalidity 
was  cured  or  not  in  the  subsequent  proceed- 
ing, to  which  the  defendant  was  a  party,  a 
final  decree  was  entered  adjudging  that  he 
pay  to  the  plaintiff  a  certain  sum  of  money, 
llie  jurisdiction  once  obtained  oould  not  be 
devested  by  his  refusal  to  appear  in  the  lat- 
er stages  of  the  proceeding.    He  cannot  now 
attack  the  final  decree  of  the  court  collater- 
al! v,  after  having  had  his  day  in  court.     In 
Laing  v.  Rigney,  160  U.  S.  542,  40  L.  ed.  529. 
16  Sup.  Ct.  Rep.  366,  after  the  wife  had  filed 
a  bill  against  her  husband  in  the  court  of 
chajicery  in  the  state  of  New  Jersey,  alleg- 
ing acts  of  adultery,  and  the  defendant  had 
appeared,  and  answered,  denying  the  allega- 
tions, the  plaintiff  filed  a  supplemental  bill, 
wherein  she  alleged  that  the  defendant  had 
committed  adultery   with   a   person   named 
since   the  commencement  of  the   suit,  and 
prayed  that  she  might  have  the  same  relief 
against  the  defendant  as  she  mi^ht  if  tho 
facts  had  been  stated  in  the  original  bill. 
Process  upon  the  supplemental  bill  could  not 
be   servea   personally  upon   the  defendant, 
who  was  a  nonresident,  and  there  was  a  sub- 
stituted service  by  publication.     He  filed  no 
answer  to  the  supplemental  bill,  nor  did  he 
appear,  and  a  final  decree  was  rendered  by 
the    chancellor    granting    the   divorce    and 
awarding  alimony,  etc    An  action  was  then 
brought  in  this  state  by  the  wife  upon  the 
decree  to  recover  against  her  husband  the 
amount  awarded  for  alimony  and  costs,  and 
the  question  was  whether  the  New  Jersey 
court  had  jurisdiction  to  render  the  decree. 
In  the  Supreme  Court  of  the  United  States, 
to  which  the  case  was  taken  from  this  court 
( 127  N.  Y.  408,  28  N.  E.  405)  by  writ  of  er- 
ror, it  was  held  that,  in  affirming  the  dismiss- 
al   of    the   plaintiff's    complaint   upon    the 
trial,  due  effect  had  not  been  given  to  the 
provisions  of  article  4  of  the  Constitution  of 
the  United  States,  which  require  that  full 
faith  and  credit  shall  be  given  in  each  state 
to    the   judicial    proceedinsrs  of   every  other 
state.     It   was   conceded  that,  if   the  judg- 
ment of  the  court  of  chancery  was  not  bind- 
ing  upon  the  defendant  therein  personally 
in  that  state,  no  such  force  oould  be  given  to 
it  in  the  state  of  New  York ;  but  it  was  held 
that  the  law  of  the  state  of  New  Jersey  must 
be  deemed  to  be  as  declared  by  the  chancel- 
lor,   who  had  rendered  a  final  decree,  based 
ur>on    the  original   bill,   the  process   under 
which  had  been  served  upon  the  defendant 
within  the  state,  and  upon  the  supplemental 
bill,  a  copy  of  which,  with  the  rule  to  plead, 
had  been  served  upon  the  defendant  without 
the  state.     It  was  said  that,  "so  long  as  this 
decree  stands,  it  must  be  deemed  to  express 
the    law    of    the   state.     If    the    defendant 
deemed    himself  aggrieved  thereby,  his  rem- 
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edy  was  by  appeal."*  In  other  words,  tht 
Supreme  Court  of  the  United  States  held 
that,  the  New  Jersey  court  having  once  ac- 
quired jurisdiction  of  the  defendant  in  the 
action,  whether  it  retained  that  jurisdiction, 
so  as  to  render  the  final  decree  in  the  pro- 
ceedings leading  thereto,  was  a  question  de- 
pending upon  the  law  of  that  state,  which 
could  not  be  attacked  collaterally.  Laing 
V.  Rigney  is  much  in  point,  inasmuch  as  ju- 
risdiction of  the  defendant,  in  this  case,  hav- 
ing been  obtained  in  the  proceeding,  it  was 
retained  by  the  court  until  it  made  the  final 
decree,  llie  jurisdiction  conferred  the  pow-i 
er  to  render  the  decree,  and  it  will  be  re^ 
garded  as  valid  and  binding  until  set  aside 
in  the  court  in  which  it  was  rendered.  Kin^ 
n^'er  v.  Kinnier,  45  N.  Y.  542,  6  Am.  Rep. 
132.  Ward  v.  Boyce,  162  N.  Y.  191,  36  L. 
R.  A.  549,  46  N.  £.  180,  has  no  application. 
The  action  was  upon  a  promissory  note  made 
by  the  defendant  to  the  plaintiff's  order,  and 
the  issue  between  the  parties  was  as  to 
the  plaintiff's  ownership.  The  defendant 
claimed  that  the  record  of  a  certain  proceed- 
ing in  a  justice's  court  in  the  state  of  Ver- 
mont was  conclusive  evidence  that  the  note 
was  not  her  property,  but  was  that  of  her 
husband.  The  proceeding  in  the  Vermont 
court  was  by  way  of  trustee  process,  and  was 
instituted  by  a  creditor  of  Mr.  Ward,  this 
plaintiff's  husband,  against  him  and  Boyce, 
the  maker  of  the  note,  as  his  debtor.  Ward 
was  a  nonresident,  did  not  appear,  and  judg- 
ment went  against  him  by  default.  Boyce, 
the  other  defendant,  appeared,  and  stated 
that  he  gave  the  note  to  Mrs.  Ward  for  cat- 
tle purchased,  and  he  asked  that  she  be  cited 
to  appear.  A  citation  was  served  upon  her 
in  the  state  of  Vermont  to  show  cause  why 
the  note  should  not  be  adjudged  to  be  held 
as  her  husband's  property  by  his  creditor. 
She  did  not  appear,  and  judgment  was  ren- 
dered in  conformity  with  the  terms  of  the  ci- 
tation. We  held  that  the  judgment  did  not 
conclude  Mrs.  Ward,  because  she  was  not  a 
party  to  the  proceed! nj?,  and  was  cited  to  ap- 
pear at  a  stasre  of  it  when  she  had  no  oppor- 
tunity to  litigate  the  fundamental  issue. 
The  principal  fact  had  then  been  adjuds'ed, 
— that  the  indebtedness  for  the  cattle,  for 
which  the  note  was  given,  was  owinsr  to  the 
husband. — and  this  in  a  special  statutory 
proceedinsr,  in  which  the  court  had  acquired 
no  jurisdiction  by  service  of  any  process  up- 
on him,  or  upon  his  wife,  who  held  the  not^. 
When  she  was  cited,  it  was  not  that  she 
miffht  contest  the  validity  of  the  judgment 
against  her  husband,  but  merely  to  show 
cause  why  the  note  she  held  should  not  be 
adjudfred  as  her  husband's  property,  and  to 
be  held  by  his  creditor.  I  can  nerceive  no 
resemblance  in  the  principle  of  the  decision 
in  Ward  v.  Boyce  to  that  involved  here.  I 
am  satisfied,  without  further  discussion, 
that  the  court  of  chancery  in  New  Jersey 
had  ample  jurisdiction  to  render  the  final 
decree  now  in  question  against  the  defend- 
ant. 

With  respect  to  how  far  the  supreme  court 
of  this  state  will  enforce  the  final  decree  of 
the  New  Jersey  court,  I  think  the  determin- 
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port  a  judgment  in  personam  awarding  ali- 
mony. 

hrki-nhrach  v.  ErJcenhrach,  96  N.  Y.  456; 
Bigney  v.  IHgney,  127  N.  Y.  408,  28  N.  B. 
40a. 

An  appearance  only  in  a  supplemental 
proceeding  will  not  render  an  otherwise  void 
judgment  of  another  state  valid. 

Mard  V.  Boyce,  152  N.  Y.  191,  36  L.  IL  A. 
549,  46  N.  £.  180. 

Gra7»  J.,  delivered  the  opinion  of  the 
court: 

I  think  that  the  appellate  division  has 
very  correctly  decided  the  questions  in  the 
case,  and  the  opinion  of  Mr.  Justice  Bart- 
lett,  speaking  for  that  court,  leaves  little, 
if  anything,  to  be  added  to  its  reasoning. 
With  respect  to  the  main  question — whether 
the  court  of  chancery  of  the  state  of  New 
Jersey  acquired  jurisdiction  over  the  defend- 
ant to  render  the  final  decree  for  the  pay- 
ment of  alimony — it  is  argued  in  his  behalf 
that  the  decree  of  divorce  was  invalid  as  to 
him,  and  therefore  afforded  no  support  for 
the  decree  of  alimony.  That  the  decree  of 
divorce  was  of  no  force  as  to  him  cannot  be 
disputed.  It  is  quite  settled,  at  the  present 
day,  that  no  state  can  exercise  jurisdiction 
and  authority  over  persons  or  property  with- 
out its  territory.  Its  laws  and  the  judg- 
ments of  its  tribunals  can  have  no  extra^ 
territorial  operation,  except  so  far  as  the 
former  may  be  allowed  such  by  comity.  The 
decree  of  divorce  which  the  plaintiff  ob- 
tained in  New  Jersey  was  effectual  to  de- 
termine her  status  as  a  citizen  of  that  state 
towards  the  defendant,  but  as  to  him  it  ef- 
fected nothing,  and  was  void  for  want  of 
personal  service  of  process,  or  of  an  appear- 
ance by  him  in  the  divorce  proceedings. 
One  or  the  other  of  these  conditions  was  re- 
quired to  be  shown  to  enable  the  court  to 
proceed  with  jurisdiction  in  personam.  As 
the  service  of  process  was  constructive,  by 
publication,  however  authorized  by  the  laws 
of  the  state,  it  was  ineffectual  aprainst  the 
defendant  for  any  purpose.  People  v.  Bdk- 
er,  76  N.  Y.  78,  32  Am.  Rep.  274 ;  Re  Kim- 
hall  156  N.  Y.  62.  49  N.  E.  331;  Pennoyer 
V.  A'-^ff,  95  U.  S.  714,  24  L.  ed.  565;  Story, 
Confl.  L.  S  539.  This  action,  however,  is  up- 
on a  final  decree  of  the  chancery  court  of 
New  Jersey,  which  rendered  a  money  judg- 
ment in  personam  asrainst  the  defendant  in 
a  proceeding  in  which  there  was  a  voluntary 
ajjpearanoe  on  his  part.  Upon  service  of  the 
order  of  the  chancellor  directing:  him  to  show 
cause  why  the  petition  of  the  plaintiff  for 
the  amendment  of  the  decree  of  divorce 
should  not  be  firranted,  he  appeared  in  the 
proceed  in  J?,  without  any  reservation  of  rec- 
ord, and  without  makins:  any  objection  to 
the  jurisdiction  of  the  court.  Not  only  was 
that  so,  but  in  his  affidavit  which  was  filed 
in  the  proceedinc?,  he  asserted  that  he  had 
been  divorced  from  h's  matrimonial  rela- 
tions upon  the  plaintiff's  petition:  that  he 
had  subsequently  married  asrain ;  and  his  ob- 
jections to  the  grantinsr.of  the  plair»tiff's 
petition  were  carefully  formulated.  He  al- 
lesred  that  "the  decree  for  divorce  •  •  • 
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was  purposely  drawn  without  providing  for 
or  reserving  any  alimony,"  etc ;  that  he  was 
"financially  unable  to  pay  alimony;"  and 
"that,  the  said  decree  of  divorce  having  been 
made  \iithout  reserving  the  question  of  ali- 
mony, and  this  defendant  having  been  abso- 
lutely divorced  from  said  petitioner  by  said 
decree,  and  having  since  formed  new  rela- 
tions and  matrimonial  obligations,  that  it 
would  be  illegal,  inequitable,  and  unjust  to 
now  impose  upon  him  the  burden  of  ali- 
mony," etc.  In  short,  he  appeared  and  sub- 
mitted himself  to  the  jurisdiction  of  the 
court,  appealing  to  its  consideration  of  the 
facts,  and  not  objecting  to  its  power  to  pro- 
ceed; not  repudiating  the  divorce,  but  rely- 
ing upon  it.  There  cannot  be  the  slightest 
question  that  his  appearance  was  general. 
He  was  represented  by  counsel  until  the  order 
of  the  chancellor,  which  amended  the  decree 
of  divorce  by  reserving  to  the  petitioner  the 
right  to  apply  at  the  foot  thereof  for  ali- 
mony, and  to  the  court  the  power  to  make 
any  further  order  with  respect  thereto,  had 
been  aflirmed  by  the  court  of  errors  and  ap- 
peals upon  his  own  appeal,  and  until  the  ap- 
plication for  a  reference  to  determine  the 
amount  of  alimony.  Is  he,  then,  in  a  posi- 
tion to  invoke  the  invalidity  of  the  original 
decree  of  divorce?  As  he  waa  not  person- 
ally served,  and  did  not  appear  in  the  di- 
vorce action,  the  decree  divorcing  the  plain- 
tiff could  not  have  given  her  any  judgment 
in  personam.  It  did  not  reserve  the  rijjht 
to  apply  thereafter  for  alimony  when  juri^ 
diction  in  jyersonam  was  obtained  of  the  de- 
fendant; but  that  was  an  unintentional 
omission,  as  the  chancellor  decided,  which 
was  due  to  the  inadrertencc  of  plaintiffs 
counsel,  and  would  be  remedied  by  amending 
the  decree.  The  affirmance  of  the  order  in 
that  respect,  on  defendant's  appeal  settled 
the  law  of  that  state  to  be  that  the  court 
may,  upon  petition,  amend  its  enrolled  de- 
cree, when  the  amendment  is  necessary  to 
give  full  expression  to  its  judarment.  and  is 
matter  which  would,  without  doubt,  have 
been  incorporated  in  the  decree  when  made, 
if  attention  had  bpen  called  to  it.  Lynd^  v. 
Lynde,  54  N.  J.  Eq.  473,  35  Atl.  «41.  The 
demand  for  alimony  in  a  divorce  suit  is  not 
an  essential  part  of  the  cause  of  action,  but 
is  merely  incidental  to  the  action  and  the 
ludorment.  Forrest  v.  Forrest,  25  N.  V.  .501 ; 
Galufiha  v.  aalusha,  138  N.  Y.  272.  281.  33 
N.  E.  1002;  Ltfnde  ▼.  T,ynde,  54  N.  J.  Kq. 
473.  35  Atl.  641.  In  Kamp  v.  Kamp,  59  N, 
Y.  212,  the  question  was  not  up  as  to  wheth- 
er the  court  might  amend  its  judgment 
eranting  divorce  simpliciter,  when  the  omis- 
sion to  reserve  the  question  of  alimonv  wa^ 
shown  to  have  been  through  inadvertence. 
The  application  there  was  for  an  order  di- 
recting the  payment  of  alimonv  upon  a  judg- 
ment of  divorce  which  was  silent  as  to  ali- 
mony, and  it  was  held  that  the  power  to  al- 
low it  in  subsequent  proceedincrs  does  not  ex- 
ist, in  view  of  the  lesal  presumption  that  the 
ludfirment  had  finally  decided  everv  question 
involved  in  the  action,  which  would  indnde 
the  right  of  the  plaintiff  to  claim  alimonv. 
In  my  opinion,  assuming,  as  we  mnst,  that 
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the  decree  of  the  chancery  court,  which 
•mended  the  original  decree  of  divorce,  ex- 
pressed the  law  of  the  state  of  New  Jersey 
{Laing  ▼.  Rigncy,  160  U.  S.,  at  page  642,  40 
L.  ed.  528,16  Sup.  Ct.  Rep.  366), jurisdiction 
was  obtained  over  the  defendant  by  his  ap- 
pearance, plea,  tfnd  submission,  to  so  far 
cure  the  invalidity  of  the  divorce  decree  af) 
to  render  it  effective  as  a  basis  for  alimony 
proceedings.  But,  whether  its  invalidity 
was  cured  or  not  in  the  subsequent  proceed- 
ing, to  which  the  defendant  was  a  party,  a 
final  decree  was  entered  adjudging  that  he 
pay  to  the  plaintiff  a  certain  sum  of  money. 
l*hc  jurisdiction  once  obtained  could  not  be 
devested  by  his  refusal  to  appear  in  the  lat- 
er stages  of  the  proceeding.  He  cannot  now 
attack  the  final  decree  of  the  court  collater- 
ally, after  having  had  his  day  in  court.  In 
Laing  ▼.  Rigney,  160  U.  S.  642,  40  L.  ed.  628, 
16  Sup.  Ct.  Rep.  366,  after  the  wife  had  filed 
a  bill  against  her  husband  in  the  court  of 
chancery  in  the  state  of  New  Jersey,  alleg- 
ing acts  of  adultery,  and  the  defendant  had 
appeared,  and  answered,  denying  the  allega- 
tions, the  plaintiff  filed  a  supplemental  bill, 
wherein  she  alleged  that  the  defendant  had 
committed  adultery  with  a  person  named 
since  the  commencement  of  the  suit,  and 
prayed  that  she  might  have  the  same  relief 
against  the  defendant  as  she  miorht  if  th(« 
facts  had  been  stated  in  the  original  bill. 
Procpf^s  upon  the  supplementel  bill  could  not 
be  served  personally  upon  the  defendant, 
who  was  a  nonresident,  and  there  was  a  sub- 
stituted service  by  publication.  He  filed  no 
answer  to  the  supplemental  bill,  nor  did  he 
appear,  and  a  final  decree  was  rendered  by 
the  chancellor  granting  the  divorce  and 
awarding  alimony,  etc  An  action  was  then 
brought  in  this  state  by  the  wife  upon  the 
decree  te  recover  against  her  husband  the 
amount  awarded  for  alimony  and  costs,  and 
the  question  wsis  whether  the  New  Jersey 
court  had  jurisdiction  to  render  the  decree. 
In  the  Supreme  Court  of  the  United  Stetes, 
to  which  the  case  was  tekcn  from  this  court 
( 127  N.  Y.  408,  28  N.  E.  405)  by  writ  of  er- 
ror,it  was  held  that. in  affirming  the  dismiss- 
al of  the  plaintiff's  complaint  upon  the 
trial,  due  effect  had  not  been  given  to  the 
provisions  of  article  4  of  the  Constitution  of 
the  United  Stetes,  which  require  that  full 
faith  and  credit  shall  be  given  in  each  state 
to  the  judicial  proceedings  of  every  other 
state.  It  was  conceded  that,  if  the  judg- 
ment of  the  court  of  chancery  was  not  bind- 
ing upon  the  defendant  therein  personally 
in  that  stete,  no  such  force  could  be  given  to 
it  in  the  state  of  New  York;  but  it  was  held 
that  the  law  of  the  stete  of  New  Jersey  must 
be  deemed  to  be  as  declared  by  the  chanceU 
lor,  who  had  rendered  a  final  decree,  based 
upon  the  original  bill,  the  process  under 
which  had  been  served  upon  the  defendant 
within  the  stete,  and  upon  the  supplemental 
bill,  a  copy  of  which,  with  the  rule  to  plead, 
had  been  served  upon  the  defendant  without 
the  state.  It  was  said  that,  "so  long  as  this 
decree  stends,  it  must  be  deemed  to  express 
the  law  of  the  stete.  If  the  defendant 
deemed  himself  aggrieved  thereby,  his  rem* 
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edy  was  by  appeal."  In  other  words,  tht 
Supreme  Court  of  the  United  States  held 
that,  the  New  Jersey  court  having  once  ac- 
quired jurisdiction  of  the  defendant  in  the 
action,  whether  it  reteined  that  jurisdiction, 
BO  as  to  render  the  final  decree  in  the  pro- 
ceedings leading  thereto,  was  a  question  de- 
pending upon  the  law  of  that  stete,  which 
could  not  be  attacked  collaterally.  Laing 
V.  Rigney  is  much  in  point,  inasmuch  as  ju- 
risdiction of  the  defendant,  in  this  case,  hav- 
ing been  obteined  in  the  proceeding,  it  was 
retained  by  the  court  until  it  made  the  final 
decree.  The  jurisdiction  conferred  the  pow-* 
er  to  render  the  decree,  and  it  will  be  re- 
garded as  valid  and  binding  until  set  aside 
in  the  court  in  which  it  was  rendered.  Kin^ 
n*er  v.  Kinnier,  45  N.  Y.  642,  6  Am.  Rep. 
132.  Ward  v.  Boyce,  162  N.  Y.  191,  36  t. 
R.  A.  649,  46  N.  E.  180,  has  no  application. 
The  action  was  upon  a  promissory  note  made 
by  the  defendant  to  the  plaintiff's  order,  and 
the  issue  between  the  parties  was  as  to 
the  plaintiff's  ownership.  The  defendant 
claimed  that  the  record  of  a  certain  proceed- 
ing in  a  justice's  court  in  the  state  of  Ver- 
mont was  conclusive  evidence  that  the  note 
was  not  her  property,  but  was  that  of  her 
husband.  The  proceeding  in  the  Vermont 
court  was  by  way  of  trustee  process,  and  was 
instituted  by  a  creditor  of  Mr.  Ward,  this 
plaintiff's  husband,  against  him  and  Boyce, 
the  maker  of  the  note,  as  his  debtor.  Ward 
was  a  nonresident,  did  not  appear,  and  judg- 
ment went  against  him  by  default.  Boyce, 
the  other  defendant,  appeared,  and  stated 
that  he  gave  the  note  to  Mrs.  Ward  for  cat- 
tle purchased,  and  he  asked  that  she  be  cited 
to  appear.  A  citation  was  served  upon  her 
in  the  stete  of  Vermont  to  show  cause  why 
the  note  should  not  be  adjudged  to  be  held 
ns  her  husband's  property  by  his  creditor. 
She  did  not  appear,  and  judgment  was  ren- 
dered in  conformity  with  the  terms  of  the  ci- 
tation. We  held  that  the  judgment  did  not 
conclude  Mrs.  Ward,  because  she  was  not  a 
party  to  the  proceeding,  and  was  cited  to  ap- 
pear at  a  stasre  of  it  when  she  had  no  oppor- 
tunity to  litigate  the  fundamental  issue. 
The  principal  fact  had  then  been  adjudged, 
— that  the  indebtedness  for  the  cattle,  for 
which  the  note  was  given,  was  owinsr  to  the 
hupband. — and  this  in  a  special  stetutory 
proceedinsr,  in  which  the  court  had  acquired 
no  jurisdiction  by  service  of  anv  process  up- 
on him,  or  upon  his  wife,  who  held  the  note. 
When  she  was  cited,  it  was  not  that  she 
miffht  contest  the  validity  of  the  judgment 
against  her  husband,  but  merely  to  show 
cfliise  why  the  note  she  held  should  not  lie 
adjudjred  as  her  husband's  property,  and  to 
be  held  by  his  creditor.  T  can  perceive  no 
resemblance  in  the  principle  of  the  decision 
in  Ward  v.  Boyce  to  that  involved  here.  I 
am  satisfied,  without  further  discussion, 
that  the  court  of  chancery  in  New  Jersey 
had  ample  jurisdiction  to  render  the  final 
decree  now  in  question  against  the  defend- 
ant. 

With  respect  to  how  far  the  supreme  court 
of  this  stete  will  enforce  the  final  decree  of 
the  New  Jersey  court,  I  think  the  determin- 
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ation  of  the  appellate  diviBion  to  be  quite 
correct.  The  action  was  to  recover  upon  a 
final  decree  of  the  court  of  another  state, 
which,  being  rendered  with  jurisdiction  over 
the  person  of  the  defendant,  is  to  be  deemed 
conclusive,  in  so  far  as  it  adjudged  the  de- 
fendant to  be  indebted  to  the  plaintiff  at  the 
date  of  its  rendition.  The  proceeding  in 
chancery  had  terminated  in  an  uncondition- 
al decree  that  the  defendant  must  pay  a  defi- 
nite sum  of  money,  established  as  a  debt 
against  him,  and  therefore  it  had  extrater- 
ritorial .value  and  force.  Wharton,  Con  ft. 
L.  S  804.  As  a  debt  of  record  against  the 
defendant,  the  courts  of  this  state  should 
give  it  full  credit  and  effect;  but  as  to  its 
other  provisions  for  future  alimony,  and  for 
equitable  remedies  to  enforce  compliance,  I 
do  not  think  we  should  say  that  it  falls  with- 
in the  rule  of  the  Federal  Constitution.  I 
do  not  think  that  the  courts  of  this  state 
should  give  effect  to  the  decree  by  enforcing 
any  of  the  collateral  remedies  which  the  pre- 
vailing party  may  be  entitled  to  in  New 
Jersey,  and  which  the  subsequent  order  gave 
to  her.  So  far  as  it  made  provision  for  the 
payment  of  alimony  in  the  future,  it  re- 
mained subject  to  the  discretion  of  the  chan- 
cellor, and  lacked  conclusiveness  of  charac- 
ter. The  chancellor's  action  was  not  final 
on  the  subject.  As  he  observed  in  Lynde  v. 
Lyyide,  54  N.  J.  Eq.  473,  36  Atl.  641,  refer- 
ring to  the  law  of  New  Jersey:  "The  stat- 
ute exhibits  an  intention  that  the  subject 
shall  be  continuously  dealt  with  according 
to  the  varying  conditions  and  circiunstan- 
ces  of  the  parties."  The  provision  of  the 
Federal  Constitution  which  requires  that 
full  faith  and  credit  shall  be  given  to  the 
judicial  proceedings  of  another  state,  in  my 
opinion,  should  be  deemed  to  relate  to  judg- 
ments or  decrees  which  not  only  are  conclu- 
sive in  the  jurisdiction  where  rendered,  but 
which  are  final  in  their  nature.  If  they, 
once  and  for  all,  establish  a  debt  or  other 
obliofation  against  a  party,  the  record  is 
available  in  other  jurisdictions  as  a  founda- 
tion for  a  judgment  there.  The  provisions 
of  our  Code  for  the  enforcement  of  a  direc- 
tion, in  a  judgment  of  divorce,  for  the  pay- 
ment of  alimony,  by  equitable  remedies,  per- 
tain only  to  such  judgrments  as  are  recovered 
here.  Article  4,  chap.  15.  The  jurisdiction 
of  the  supreme  court  of  this  state  to  dissolve 
a  marriage  is  conferred  solely  by  statut-c, 
and  its  provisions  upon  the  subject  of  ali- 
mony are  not  available  to  the  plaintiff  in 
aid  of  her  decree.  The  plaintiff's  decree  was, 
therefore,  available  to  her  as  evidence  in 
this  action  that  the  subject-matter  of  tho 
proceedinsrs  leadinsr  to  its  rendition,  tnc?., 
the  liability  for  alimony,  had  become  a  debt 
of  record  in  the  state  of  New  Jersey,  which 
could  not  be  avoided  but  by  plea  of  nul  tiel 
record,  U*Elmoyle  v.  Cohen,  13  Pet.  312, 
824.  10  L.  ed.  177,  183. 

The  case  of  Barber  v.  Barber,  21  How.  682, 
16  L.  cd.  226,  cited  by  the  plaintiff  in  sup- 
port of  her  claim  that  the  decree  of  the  New 
Jersey  court  should  be  enforced  in  all  its 
parts,  was  not  parallel  in  its  facts,  and  the 
observations  of  Justice  Wayne,  which  are 
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referred  to,  if  intended  as  supposed,  were  not 
necessary  to  the  decision  of  the  particular 
question*  In  that  case  the  wife  had  ob- 
tained a  judgment  of  divorce  from  her  hus- 
band in  the  court  of  chancery  of  this  state. 
and  the  final  decree  awarded  her  a  sum  of 
money  representinjp;  alimony  retrospectirelT 
due  to  her  for  the  interval  between  the  filing 
of  the  bill  and  the  rendition  of  the  decree,  di« 
rected  execution  therefor,  and  further,  or- 
dered the  payment  of  permanent  alimony  in 
»the  future,  during  her  life,  in  quarterly  p&y- 
ments,  which  was  "vested  in  her  for  her  own 
and  separate  use,  and  as  her  own  and  sep- 
arate estate,  with  full  power  to  invest  the 
same,  ...  to  dispose  of  the  same  bj 
will,  or  otherwise,  from  time  to  time  durim; 
her  life,  or  at  her  death,"  etc.  Tlie  husband 
then  left  this  state,  and  went  to  Wisconsin. 
A  bill  was  filed  there  in  the  United  St&tM 
court  by  the  wife,  through  her  next  friend, 
setting  forth  the  proceedings  had  in  the  Ne\^ 
York  court  and  the  decree,  charging  the  hu- 
band  with  not  having  paid  any  part  of  tb<' 
alimony  adjudged  to  his  wife,  and  alleging 
that  there  was  then  due  to  her  a  certain 
amount  of  money  on  that  account.  In  his 
answer  he  admitted  the  rendering  of  a  decre** 
of  divorce  after  contestation,  and  that  by  it 
he  "was  subjected  to  the  payment  of  alimony 
to  the  extent  and  in  the  way  it  is  claimed  ib 
the  bill,"  and  alleged  that,  as  he  had  ob- 
tained a  divorce  from  his  wife  in  Wisconsin, 
she  thereby  ''became  a  feme  sole,  and,  beins 
so,  could  not  sue  by  her  next  friend,"  eu. 
The  action  resulted  in  a  decree,  adjudgin? 
that  a  stated  amount  of  money  "is  due  from 
the  defendant  upon  the  alimony  sued  for," 
and,  upon  his  default  in  payment,  orderinj: 
execution  therefor.  It  will  be  observed  th«t 
the  situation  of  the  parties  was  quite  othw 
than  it  is  here;  that  the  decree  of  the  Ne^» 
York  court  was  the  basis  of  a  bill  in  equity 
in  the  Federal  court ;  and  that  ita  finality  w 
an  adjudication  with  respect  to  alimony 
past  due  and  in  the  future  (in  which  latter 
respect  it  was  made  a  vested  estate  in  her 
for  life)  was  admitted  by  the  answer  to  the 
bill.  It  will  also  be  observed  that  the  decree 
obtained  in  the  United  States  court  in  Wis- 
consin merely  adjudged  a  certain  amount  to 
be  due  complainant  which  the  defendant 
must  pay.  The  question  in  the  case  was 
stated  to  be  whether  the  wife  might  sue  in 
another  state,  "by  her  next  friend,  in  equi- 
ty, in  a  court  of  the  United  Stetes,  to  carry 
into  judgment  the  decree;"  and  much  of  the 
discussion  proceeded  upon  the  jurisdiction 
in  equity.  As  to  the  nature  of  a  decree 
which  awards  alimony,  it  was  remarked,  in 
the  course  of  the  opinion,  that  when  the 
court  having  jurisdiction  of  the  wife's  suit 
for  divorce,  allows  her  alimony,  "it  becomes 
a  judicial  debt  of  record  against  the  hus- 
band." As  Mr.  Justice  Bartlett  very  cor- 
rectly suggests  in  his  examination  of  Bar- 
ber V.  Barber,  Mr.  Justice  Wayne,  when  he 
further  observed  in  his  opinion  that  the 
wife  might  sue  her  husband  in  another  ju- 
risdiction, "to  carry  the  decree  into  a  judfr- 
ment  there  with  the  same  effect  that  it  hid 
in  the  state  in  which  the  decree  was  giren." 
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could  not  have  intended  that  she  could  carry 
with  her  judgment  into  another  state  the 
right  to  any  particular  remedies  for  its  en- 
forcement, because  that  would  have  been  in 
conflict  with  the  rule  which  he  had  laid 
down  many  years  earlier  in  M'Elmoyle  t. 
Cohen,  13  Pet.  312,  324,  10  L.  ed.  177,  183. 
So  far,  therefore,  as  the  final  decree  of  the 
court  in  New  Jersey  adjudged  moneys  to  be 
due  and  payable  to  the  plaintiff  from  the  de- 
fendant, it  became  a  judicial  debt  of  record, 
which  the  former  was  entitled  to  have  cn> 
forced  by  the  courts  of  this  state,  under  the 
provinions  of  the  Federal  Constitution,  and 
a  judgment  recovered  thereupon  could  be  ex- 
ecuted only  as  our  laws  permit  {Barber  v. 
Barber,  21  How.  582,  16  L.  ed.  226),  which 
would  not  include  the  particular  equitable 
remedies  provided  by  the  statute  in  the  diap- 
ter  on  matrimonial  actions.  So  far  as  the 
plaintiff's  decree  provided  for  methods  to 
enforce  payment,  its  provisions  were  in  the 
nature  of  execution,  and  operative  upon  the 
defendant  only  as  he,  or  property  belonging 
to  him,  might  be  found  within  the  jurisdic- 
tion of  the  courts  of  New  Jersey.  The  sub- 
sequent  order,  dated  February  8,  1898,  and 
which  is  set  out  in  the  complaint  (but  re- 
ferred to  as  of  March  24,  1808),  is  not  en- 
forceable here,  for  it  was  merely  an  order 
which  sought  to  carry  the  final  decree  into 
execution  within  the  state  by  the  equitable 
remedies  of  a  receivership  and  of  an  injunc- 
tion. No  action  will  lie  upon  such  an  or- 
der. Sheehy  v.  Profesftional  Lips  Assur.  Co, 
2  C.  B.  N.  S.,  at  page  256. 

T  Of!  ripe  an  affirmance  of  the  fudgment, 
without  costs. 

Parker,  Ch.  J.,  and  Haisl&t  and  Wer- 
ner, J  J.,  concur.  O'Brien,  J.,  not  voting. 
Cvllen,  J.,  not  sitting. 

liMidon,  J.,  concurring: 
I  concur  in  the  opinion  of  Gray,  J.,  in 
overruling  the  defendant's  appeal.  I  would 
go  further,  and  sustain  the  plaintiff's  ap- 
peal. The  plaintiff  seeks  such  equitable 
judgment  in  this  state  as  shall  give  full 
faith,  credit,  and  effect  to  a  decree  of  the 
court  of  chancery  of  New  Jersey  awarding 
her  alimony  against  her  husband.  The  case 
embraces  a  Federal  question,  and  the  deci- 
sions of  the  United  States  Supreme  Court  be- 
come authoritative,  so  far  as  they  are  appli- 
cable. The  question  is  not  whether  the  ju- 
risdiction of  the  courts  of  this  state  to  grant 
alimony  is  equitable  or  statutory,  but  wheth- 
er a  plaintiff  who  has  obtained  a  decree  for 
alimony  in  another  state  can,  in  an  equita- 
ble action  in  this  state,  upon  suflficient  alle- 
gations and  proofs,  not  only  obtain  judg- 
ment upon  Ruch  foreign  decree,  but  also  such 
means  of  enforcini?  it  as  are  suited  to  period- 
ical paymcpt^.  and  the  peculiar  duty  incum- 
bent upon  the  husband  in  respfect  of  alimony, 
which  mean"*  eouitv  alone  cnn  give.  Barber 
V.  Bfirher,  21  How*  .«)82.  16  L.  ed.  22^.  holds 
that  equity  h«J«  lurisdiotion  in  such  a  case. 
Tn  TVood  v.  Wood.  7  Mipc.  570.  28  N.  Y. 
Supp.  154,  the  court  refused  to  follow  the 
decision,  and  the  appellate  division  has 
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adopted  the  refusal.  But  the  case  there  was 
upon  a  French  decree,  and  no  Federal  ques- 
tion existed,  and  the  court  was  not  bound  by 
the  authority  of  the  Barber  Case.  It  is 
otherwise  here.  If  equity  has  jurisdiction, 
then  it  can  adapt  its  remedies  to  the  exigen- 
cies of  the  case.  This  the  special  term  did, 
and  I  think  did  right. 


Frederic  B.  VANDEGRIFT,  Respi., 

V, 

COWLES    ENGINEERING   COMPANY   et 
ah.  Impleaded,  etc.,  Appta. 

(161  N.  T.  485.) 

1.  A  veneral  aaalflrnmeiit  for  eredttors, 
made  br  a  contraetor,  does  not  abrogate 
the  contract  or  constitute  a  breach  of  It,  so 
as  to  entitle  the  other  party  to  take  posses- 
sion of  the  property  on  which  the  work  is  be- 
ing done  before  the  expiration  of  the  time 
agreed  upon  for  performance,  although  the 
assignment  contains  no  provisions  with  re- 
spect to  the  assignee's  power  to  carry  out 
contracts. 

2.  Taklnv  poaaeaaton  of  aveaaelnrlitcli 
is  belnv  bvilt  by  a  contractor  before  its 
completion  or  the  expiration  of  the  time 
therefor,  merely  because  the  contractor  has 
made  an  assignment  for  creditors,  though  it 
might  be  treated  by  his  asaignee  as  a  trespass, 
may  be  regarded.  Instead,  at  his  option,  as  an 
acceptance  under  the  contract. 

8.  One  vrbo  takes  poaaeaalon  of  a  Tea- 
sel which  a  contractor  is  building  is  estopped 
from  denying  that  he  has  accepted  it  under 
the  contract,  when  he  could  lawfully  take  It 
only  by  accepting  It. 

4.  A  penalty  wbiob  br  tbe  terma  of  a 
eontract  ta  to  be  paid  only  by  a  deduc- 
tion from  the  final  payment  cannot  be  recov- 
ered when  no  part  of  that  payment  has  been 
made. 

(Bartlett,  Qrwy,  and  O'Brien,  JJ„  di»8cni.) 
(January  9,  1000.) 

APPEAL  by  defendants  from  an  order  of 
the  Appellate  Division  of  the  Supreme 
Court,  First  Department,  reversing  a  judg- 
ment of  the  New  York  County  Circuit  in  de- 
fendants' favor  in  an  action  brought  to  re- 
cover damages  for  breach  of  a  contract  to 
build  a  steamboat.     Reversed, 

Statement  by  Martin,  J.: 

Appeal  from  an  order  of  the  first  appel- 
late division,  reversing  a  judgment  which 
dismissed  the  complaint,  and  granting  a  new 
trial.  From  that  order  the  defendants  the 
Cowles  Engineering  Company  and  Vaulic 
Carter,  its  assignee,  appealed  to  this  court. 
On  the  3d  day  of  March,  1803,  the  engineer- 
ing company  entered  into  a  written  contract 
with  the  Interstate  Steamboat  Company,  by 
which  the  former  agreed  to  build  and  com- 
plete for  the  latter  a  steamboat  of  the  char- 


NoTB. — As  to  right  to  rescind  or  abandon 
contract  because  of  other  party's  default,  see 
note  to  Lake  Shore  &  M.  8.  K.  Co.  ▼.  Blchards 
(in.)  30  L.  R.  A.  38. 
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acter,  dimensions,  and  speed  therem  pro- 
vided, and  to  deliver  the  same  at  a  time  and 
place  provided  in  the  contract.  In  consider- 
ation thereof  the  Interstate  Company  was  to 
pay  $50,000  as  follows:  Ten  per  cent  on  the 
sigiiing  of  the  agreement;  26  per  cent  when 
all  tho  steel  for  the  steamer  was  in  the  yard 
aitd  8  Hops  of  the  defendant  company,  being 
worked  upon;  26  per  cent  when  the  steamer 
was  in  the  frame,  and  the  principal  forgings, 
castings,  plates,  and  tubes  for  the  engines 
and  boilers  were  in  the  shops  of  the  defend- 
ant company,  being  worked  upon;  26  per 
cent  when  the  steamer  was  launched;  and 
the  remaining  16  per  cent  upon  its  comple- 
tion in  accordance  with  the  agreement.  Five 
thousand  dollars  of  the  fourth  and  $6,000  of 
the  fifth  payments  were  permitted  to  be  paid 
in  the  bonds  of  the  plaintifTs  assignor,  to  be 
made  and  to  become  due  as  therein  men- 
tioned, and  to  be  secured  by  a  first  mortgage 
upon  property  therein  described.  It  was  also 
mutually  agreed  that  in  case  the  defendant 
company  should  not  complete  the  steamer  on 
or  before  the  22d  of  August,  1893,  it  should 
forfeit  to  the  plaintiff's  assignor  the  sum  of 
$100  per  day  after  that  date  as  damages  for 
each  day's  delay  in  the  completion  of  the 
steamer,  to  be  deducted  from  the  amount 
of  the  bonds  which  the  plaintiff's  assignor 
might  pay  on  ^he  final  payment.  It  was  also 
agreed  that,  if  the  steamer  was  not  com- 
pleted within  two  months  after  the  time 
named,  the  plaintiff's  assignor  might  accept 
or  reject  her  upon  her  completion,  and  that, 
if  she  was  rejected,  then  the  defendant  com- 
pany should  repay,  with  interest,  all  sums 
paid  to  it  under  this  agi*eement.  It  was  like- 
wise agi-eed  that  all  the  time  which  delay 
in  the  completion  of  the  steamer  should  be 
caused  by  strikes  of  workmen,  whether  in  the 
works  of  the  defendant  company,  or  in  the 
works  where  any  of  the  materials  or  ma- 
chinery for  such  steamer  were  made,  or  by 
epidemics,  or  by  the  elements,  or  by  delays 
of  carriers,  or  by  other  causes  beyond  the 
control  of  the  defendant  company,  should  be 
added  to  the  time  fixed  for  the  completion  of 
such  steamer,  and  the  time  extended  accord- 
ingly. A  bond  in  the  penal  sum  of  $25,000 
was  executed  by  the  defendant  company,  and 
by  the  defendants  Nevins  and  Tumbridge  as 
sureties,  conditioned  for  the  performance  of 
the  contract  by  the  defendant  company.  The 
latter  entered  upon  its  performance,  and  in 
Au^st,  1803,  the  first  four  instalments  pro- 
vided for,  amounting  to  $42,500,  had  been 
paid  by  the  plaintiff's  assignor.  During  that 
month  the  defendant  company  failed,  and 
upon  the  30th  day  of  the  month  it  executed 
a  general  assignment  to  the  defendant  Carter 
for  the  benefit  of  its  creditors. 

Upon  the  trial  the  plaintiff  proved  the  con- 
tract and  specifications,  the  bond,  and  an  as- 
signment by  his  assignor  to  him,  which  as- 
signed the  bond  and  all  the  debt  and  obligation 
thereby  secured ;  that  the  plaintiff's  assignor 
executed  a  mortgage  upon  its  real  estate  and 
upon  certain  personal  property  to  the  Cam- 
den Safe-Deposit  Company,  as  trusteee,  to  se- 
cure its  bonds;  and  that  bonds  were  issued 
under  that  mortgage  to  the  amount  of  $26,- 
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000.  The  plaintiff  then  proved  that  his  as- 
signor maae  all  the  payments  required  by 
the  contract,  except  the  last;  that  the  boat 
was  launched  the  early  part  of  August,  1893, 
was  named  by  the  plaintiff^s  assignor,  but 
was  never  completed  by  the  defendant  com- 
pany; that  when  launched  she  had  some 
decking,  her  hull,  and  engines,  but  no  boil- 
ers, and  there  was  nothing  above  the  hull; 
that  no  offer  or  tender  of  the  boat  to  the 
plaintiff's  assignor  was  made  by  the  defend- 
ant company;  that  there  were  parts  of  the 
boat  in  the  shops  of  the  defendant  company, 
brass  works,  part  of  the  rudder,  tiller  wheel, 
brass  fittings  for  the  different  parts  of  the 
boat,  and  a  number  of  things ;  that  the  boil- 
ers, brass  fittings,  and  other  things  were 
sold  by  the  sheriff  of  Kings  county,  but  it 
was  not  proved  when  the  sale  occurred ;  that 
they  were  not  purchased  by  the  defendant 
company,  but  were  bought  by  a  young  mas 
in  the  office  of  Parsons,  Shepard,  &  Ogden; 
that  the  boat  laid  at  Bush's  Wharf,  Brook- 
lyn, six  weeks,  during  which  time  she  was  in 
charge  of  the  employees  or  officers  of  the  In- 
terstate Company,  and  on  the  9th  or  15th  of 
October  was,  by  the  direction  of  the  presi- 
dent of  that  company,  taken  to  Philadelphia 
and  completed  by  direction  of  the  plaintiff's 
assignor.  Briefly  stated,  this  is  all  the  evi- 
dence that  was  given  upon  the  trial. 

When  the  plaintiff  rested,  the  defendanU 
moved  to  dismiss  the  complaint  upon  the 
grounds:  "First.  That  there  is  no  evidence 
tending  to  show  that  the  Interstate  Steam- 
boat Company  or  its  assignee,  Vand^rift, 
has  sustained  any  damage  by  reason  of  the 
failure  to  complete  the  boat  Second.  That 
it  appears  that  within  the  time  within 
which,  by  the  terms  of  the  contract,  the 
Cowles  Engineering  Company  was  to  complete 
the  boat,  the  Interstate  Steamboat  Company 
removed  the  boat  from  the  possession  of  the 
assignee,  and  deprived  him  and  the  Cowles 
Company  of  the  power  of  completing  the 
boat.  Third.  That  the  removal  of  the  boat 
within  such  time,  and  prior  to  the  expiration 
of  the  time  for  her  completion,  was  an  ac- 
ceptance by  the  Interstate  Steamboat  Com- 
pany of  the  boat  as  a  completed  boat  in  ac- 
cordance with  the  terms  of  the  contract. 
Fourth.  Upon  the  further  ground  that  there 
is  no  evidence  of  a  breach  of  the  contract 
by  the  Cowles  Engineering  Company.  On 
the  further  ground  that  he  has  not  shown 
that  the  defendant  the  Cowles  Engineering 
Company  was  not  prevented  from  complet- 
ing the  boat  by  strikes."  This  motion  was 
granted,  and  the  plaintiff  duly  excepted. 

Messrs.  Henry  W.  GoodrloH  and  Jerxr 
A«  Wembersy  with  Messrs.  Shepard  4t 
Prentiss,  for  appellants. 

Messrs.  Esek  Cowen  and  Robert  D. 
Benedict,  for  respondent: 

By  the  fair  construction  of  the  contract  of 
March  3,  1893,  the  Cowles  Company  was  to 
deliver  the  boat  on  or  before  August  22,  1893, 
unless  delayed  by  "causes  beyond  the  con- 
trol" of  that  company. 

Where  one  party  to  a  contract  under  seal 
refuses  to  perform  his  part,  the  other  may 
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either  sue  on  the  eontract  for  damages  for 
the  breach*  or  rescind  the  contract  and  re- 
cover on  assumpsit  the  money  paid^  for 
which  he  receives  no  benefit. 

American  L.  Ins.  Co*  v.  McAden,  109  Pa. 
390,  1  AU.  2o6. 

The  assignment  by  the  Cowles  Company 
of  the  subject-matter  of  the  contract  to  a 
trustee,  with  instructions  to  sell  the  boat  and 
divide  the  proceeds  among  its  creditors,  thus 
devesting  itself  of  all  title  to  the  boats  ^.nd 
of  all  right  to  complete  and  deliver  it,  was  of 
itself  a  breach  of  the  contract,  and  gave  the 
plaintiff  an  immediate  right  of  action. 

If  one  party  to  an  executory  contract,  by 
his  own  act,  makes  the  performance  of  his 
promise  impossible,  the  other  party  may  at 
once  bring  an  action  for  a  breach,  and  is  not 
boiind  to  make  a  tender,  or  perform  any  oth- 
er condition  precedent  on  his  part. 

Heard  v.  Bowers,  23  Pick.  455;  yetooomh 
T.  Brackett,  16  Mass.  161;  Ford  v.  Filey,  6 
Barn.  &  C.  325;  United  States  v.  Behan,  110 
U.  S.  339,  28  L.  ed.  168,  4  Sup.  Ct.  Rep.  81 ; 
Retiscns  v.  Mexican  "Sat,  Constr,  Co.  22  Fed. 
Rep.  522;  Uavley  v.  Keeler,  63  N.  Y.  114; 
Woolner  v.  Hill,  93  N.  Y.  576;  Burtis  v. 
Thompson,  42  N.  Y,  246,  1  Am.  Rep.  516; 
Windiiiuller  v.  Pope,  107  N.  Y.  674,  14  N.  E. 
436. 

Where  a  party  has  a  contract  to  sell  and 
deliver  personal  property  on  a  future  day, 
and  before  that  day  has  arrived  has 
sold  and  delivered  the  property  to  an- 
otlicr,  he  is  immediately  liable  to  an  action 
at  the  suit  of  the  party  with  whom  he  had 
first  contracted. 

Bowdell  V.  Parsons,  10  East,  359 ;  Crist  T. 
Armour,  34  Barb.  378;  Raymond  v.  Uinton, 
L.  R.  1  Exch.  244. 

lliere  is  a  plain  distinction  between  an  as- 
signment to  an  individual,  and  one  to  a  gen- 
eral aAsignee  in  trust,  in  the  case  of  an  ex- 
ecutory contract.     • 

Clark  T.  Dickinson,  74  N.  Y.  47 ;  Mande- 
ville  V.  Reed,  13  Abb.  Pr.  173;  Woolner  ▼. 
Hill,  93  N.  Y.  676. 

Martin,  J.,  delivered  the  opinion  of  the 
court: 

Thia  controversy  is  based  upon  the  agree- 
ment between  the  plaintiff's  assignor  and  the 
defendant  company,  and  the  bond  given  to 
secure  its  performance  by  the  latter.  To 
authorize  a  recovery  upon  the  bond,  upon 
the  contract  or  for  the  money  paid  thereon, 
it  was  incumbent  upon  the  plaintiff  to  show 
that  there  was  something  due  under  the 
airreement,  or  that  it  had  been  broken  by 
the  defendant  company  without  fault  of  the 
plaintiff's  assignor,  and  anterior  to  any 
breach  by  the  latter.  This  involves  a  deter- 
mination as  to  the  time  within  which  the 
defendant  company  was  required  to  complete 
and  deliver  the  steamer  to  the  plaintiff's  as- 
signor. The  appellants  insist  that,  in  any 
event,  the  time  for  the  fulfilment  of  the  con- 
tract did  not  expire  until  the  22d  day  of  Oc- 
tober, 1893,  and  as  there  was  no  proof  that 
the  company  was  not  delayed  by  strikes, 
epidemics,  delays  of  carriers,  or  other  causes 
beyond  its  control,  it  was  not  shown  that  its 
48  L.  R.  A. 


time  did  not  extend  beyond  that  day.  The 
first  clause  of  the  contract  relating  to  the 
subject  provides  that  the  steamer  shall  be 
completed  on  or  before  the  22d  day  of  Au- 
gust, 1893.  If  this  was  all  of  the  agreement 
relating  to  the  question  of  time,  there  would 
be  no  difilculty  in  determining  it.  But  we 
find  two  others,  both  of  which  relate 
to,  and  bear  directly  upon,  the  intention 
of  the  parties  as  to  the  time  within  which 
the  defendant  company  was  bound  to  com- 
plete and  deliver  the  boat.  The  first  is 
to  the  effect  that  the  company  should 
forfeit  $100  for  each  day's  delay  in  com- 
pleting her  after  August  22d,  and,  it 
she  was  not  completed  within  two  months 
after  that  time,  the  plaintiff's  assignor 
might,  at  its  option,  accept  or  reject  her 
upon  completion.  From  this  provision  the 
pbin  and  necessary  implication  is  that  the 
defendant  company  was  to  have  two  months' 
further  time  for  her  completion,  although  it 
might  be  liable  to  pay  the  specified  penalty 
for  its  delay.  The  next  provides  that  any 
delays  caused  by  strikes  or  other  conditions 
mentioned  should  be  added  to  the  time  fixed 
for  the  completion  of  the  work,  and  that  the 
time  should  be  extended  accordingly.  Thus, 
it  is  manifest  that  the  time  for  the  comple- 
tion of  the  vessel  was  not  fixed  absolutely  as 
the  22d  of  August,  so  far  as  the  defendant 
company  was  concerned.  While  it  may  be 
that  the  plaintiff's  assignor  could  not  have 
been  required  to  accept  the  boat  and  pay  the 
full  consideration  before  that  time,  yet  the 
provisions  of  the  contract  show  a  clear  in- 
tent that  the  defendant  company  should  not 
be  absolutely  required  to  complete  her  on  or 
before  that  date.  It  is  true,  if  it  did  not  it 
might  become  liable  to  pay  the  penalty  pre- 
scribed. But  this  was  the  only  loss  or  lia- 
bility to  which  it  was  to  be  subjected  until 
two  months  after  that  time,  when  the  plain- 
tiff's assignor  might  accept  or  reject  her  as 
it  saw  fit.  Thus,  prior  to  October  22d,  it 
possessed  no  right  to  reject  her,  and,  conse- 
quently, if  she  was  completed  in  accordance 
with  the  contract  within  that  time,  it  was 
bound  by  its  agreement  to  accept  her  and  pay 
the  contract  price,  less  only  the  penalty 
which  was  provided  for  delay  after  the  22d 
of  August.  Moreover,  in  case  of  strikes, 
epidemics,  delays  of  carriers,  or  other  causes 
beyond  the  control  of  the  defendant  company, 
the  time  of  such  delays  was,  by  virtue  of  the 
contract,  added  to  the  time  provided  for  her 
completion.  It  is  therefore  obvious  that  un- 
der the  contract  the  defendant  company  had 
at  least  until  the  22d  of  October  within 
which  to  complete  its  work.  As  there  was 
no  rejection  of  the  steamer  by  the  plaintiff's 
assignor,  and  no  breach  of  the  agreement 
upon  the  part  of  the  defendant  company  by 
reason  of  her  noncompletion,  it  follows  that 
the  plaintiff's  assignor  had  no  right  of  action 
at  the  time  it  took  possession  of  and  removed 
her.  The  contract  being  then  in  force,  the 
defendant  company  having  broken  none  of  its 
provisions,  the  plaintiff's  assignor  had  no 
right  to  the  possession  of  the  vessel,  and  the 
contract  was  first  broken  by  it  when,  about 
six  weeks  before  the  9th  of  October,  it  took 
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poBsessian  of  her,  and  thus  prevented  her 
completion.  It  is  no  answer  to  say  that  the 
steamer  could  not  have  been  completed  be- 
tween the  time  it  was  taken  and  the  22d  of 
October,  as  there  was  no  proof  that  it  could 
not  have  been  thus  completed,  nor  that  the 
time  had  not  been  extended  by  reason  of 
strikes,  or  some  other  of  the  causes  men- 
tioned in  the  agreement.  The  defendant 
company  had  the  full  time  given  by  the  con- 
tract, of  which  nearly  two  months  remained, 
within  which  to  perform  it  if  possible;  and 
the  plaintiff's  assignor  was  not  authorized  to 
prevent  its  performance,  or  its  attempted 
performance,  during  that  time,  by  the  re- 
moval of  the  boat.  That  the  title  to  it  re- 
mained in  the  defendant  company  imtil  it 
was  delivered  and  accepted  by  the  plaintiff's 
assignor,  is  expressly  admitted  by  the  re- 
spondent. 

While  impossibility  of  performance  is,  in 
general,  no  answer  to  an  action  for  damages 
for  nonperformance  of  a  contract,  provided 
the  contingency  was  such  as  the  promisor 
should  have  foreseen  and  provided  against, 
yet,  if  the  impossibility  arises  directly  or 
even  indirectly  from  the  acts  of  the  promisee, 
it  is  a  sufficient  excuse  for  nonperformance. 
This  is  upon  the  principle  that  he  who  pre- 
vents a  thing  may  not  avail  himself  of  the 
nonperformance  which  he  has  occasioned. 
Dolan  V.  Rodgera,  149  N.  Y.  489,  491,  44  N. 
E.  167. 

Nor  was  there  any  proof  of  a  tender  of 

Serformance  by  the  plaintiff's  assignor,  or 
emand  that  the  defendant  company  should 
perform  the  contract  upon  its  part.  It  is 
evident  from  the  agreement  that  the  inten- 
tion of  the  parties  was  that  the  completion 
and  delivery  of  the  vessel,  and  the  payment 
of  the  last  instalment,  should  be  dependent 
and  concurrent  acts.  Where,  by  the  terms 
of  a  contract,  the  acts  are  to  be  concurrent, 
it  is  the  duty  of  him  who  seeks  to  maintain 
an  action  for  its  breach,  either  by  way  of 
damages  for  its  nonperformance,  or  for  the 
recovery  of  money  paid  thereon,  not  only  to 
.  be  ready  and  tender  performance  upon  his 
part,  but  he  must  demand  performance  from 
the  other  party.  Ziehen  v.  Smith,  148  N.  Y. 
668,  42  N.  E.  1080;  Higgins  v.  Eagleton,  166 
N.  Y.  466,  50  N.  E.  287;  Glenn  v.  Roaaler, 
156  N.  Y.  161,  50  N.  E.  785;  Benjamin,  Sales, 
7th  ed.  §  592;  Gazley  v.  Price,  16  Johns.  267. 
While  there  are  qualifications  to  this  rule 
where  a  formal  tender  or  demand  becomes 
unnecessary,  such  as  a  refusal  in  advance  to 
comply  with  the  terms  of  the  contract,  or 
where  its  performance  is  proved  to  have  been 
impossible,  yet  they  have  no  application  here, 
as  neither  of  those  facts  was  established 
upon  the  trial. 

The  respondent,  however,  contends  that 
the  general  assignment  by  the  defendant 
company  constituted  a  breach  of  the  con- 
tract, and  hence  this  action  could  be  main- 
tained. We  do  not  assent  to  that  proposi- 
tion. A  general  assignment  does  not  con- 
stitute a  breach  of  a  contract  with  the  as- 
signor, by  reason  of  the  insolvency  which 
Buch  an  act  imports.  The  insolvency  of  one 
of  the  parties  to  an  executory  contract  of 
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sale  is  not  equivalent  either  to  »  rescission 
or  a  breach.     Pardee  v.  Kanady,  100  N.  Y. 
121,  2  N.  E.  886.    Where  the  subject  of  the 
contract   involves   no   personal  relation  or 
confidence!  between  the  parties,  or  the  exer- 
cise of  personal  skill  or  science,  and  there 
are   no   words   restraining   its   assignment, 
the  mere  assignment  by  one  of  the  parties 
will  not  operate  as  a  rescissioa  or  termina- 
tion of  the  agreement.    Devlin  ▼.  "New  York, 
63  N.  Y.  8;  Rochester  Lantern  Go.  ▼.  BiUes 
d  P.  Press  Co.  135  N.  Y.  209,  216,  31  N.  E. 
1018;  Wells  v.  Alewandre,  130  N.  Y.  642,  15 
L.  R.  A.  218,  29  N.  E.  142.    Nor  is  the  rule 
different  where  the  assignment  is   for  the 
benefit  of  creditors.     New  England  Iron  Co, 
▼.  Gilbert  {Metropolitan)  Elev.  R.  Co,  91  N. 
Y.  153.     In  the  case  last  cited,  where  there 
was  a  general  assignment  for  the  benefit  of 
creditors,  it  was  expressly  held  that  insol- 
vency and  the  making  of  such  an  assignment 
did  not  justify  the  defendant  in  treating  the 
contract   as   abrogated,  or   give   cause   for 
rescinding,  and   did  not  discharge  the  de- 
fendant    from    its    obligations    thereunder. 
The  principle  of  that  case  seems  to  be  eon- 
trolling  upon  the  question  we  are  now  con- 
sidering, unless  it  is  distinguishable  from 
the  case  at  bar.  The  only  distinction  claimed 
is  that  in  the  New  England  Iron  Co,  Case 
there  was  a   provision  in  the   assignment 
which  gave  the  trustees  power  to  make  such 
arransrement  and   disposition   of    the   com- 
pany's contracts  as  they  should  deem  judi- 
cious, while  no  such  provision  is  found  in  the 
assignment  in  this  case.    Hence,  in  deter- 
mining the  pertinency  and  weight  of  that 
decision,  the  question  arises  whether  that 
provision   in   the   assignment  in   any  way 
changed  its  effect.    It  seems  to  us  not.    It 
in  no  way  changed  the  rights  of  the  as- 
signees.    The    same    duties     were    imposed 
and  the  same  rights  existed  by  virtue  of  the 
assignment,  independently  of  that  provision, 
as    existed     under   it.     Indeed,   if    it   had 
changed  the  character  of  the  assignment,  it 
would,   for    that  reason,  have   rendered  it 
void.    Dunham  v.  Waterman,  17  N.  Y.  9, 72 
Am.  Dec.  406;  Rohbins  v.  Butcher,  104  N.  Y. 
575,  11  N.  E.  272.  "It  frequenUy  occurs  that 
the  assignor  had  entered  into  contracts  prior 
to  his  assignment,  which  at  the  date  of  the 
execution  of  that  instrument  were  still  in- 
complete, or,  if  executed,  remained  unpaid 
for.    The     interest   in    all    such    contracts 
passes,  with  the  rest  of  the  debtor's  property, 
to  the  assignee ;  and  he  may  enforce  the  sam<> 
against  the  parties  interested  in  the  same 
manner  as  his  assignor  might  have  done,  or 
may,  at  his  option,  go  on  and  complete  the 
contracts,  either  on  his  own  discretion  or 
under  an  order  of  the  court,  as  the  case  may 
be."    Headly,  Assignments,   citing  Rohhin% 
v.  Butcher,  104   N.   Y.   675,  UN.   E.  272: 
Van  Dine  v.  Willett,  38  Barb.  319 ;  Collins 
V.  Colmey,  14  N.  Y.  S.  R.  444.    In  Burrill 
on  Assignments  (S  396)   it  is  said:     **Inde 
pendently,  however,  of  any  authority   con- 
tained in  the  assignment,  the  assignee  may. 
in  certain  cases,  continue  the  business  as  it 
has  been  conducted   by   the   debtor.    Tlius, 
where  an  assignor  is  conducting  »  maaufac- 
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turing  businesg  when  he  makes  an  assign- 
ment, and  he  has  a  large  amount  of  material 
on  hand  for  the  purpose  of  being  manufact- 
ured, the  assignee  can  conduct  the  business 
in  his  own  name,  for  the  purpose  of  working 
up  the  material  thus  ready  for  manufacture, 
where  it  is  manifestly  for  the  benefit  of  the 
estate."  In  Woodioard  v.  Ma/rahall,  22  Pick. 
468,  474,  it  is  said:  "They  [the  assignees] 
of  necessity  have  some  discretion  in  the  ad- 
ministration of  the  trust  property.  If  it 
be  perishable,  they  are  bound  to  resort  to 
the  proper  means  for  its  preservation  until 
it  can  be  advantageously  disposed  of.  .  .  . 
So,  if  it  be  unsalable,  by  reason  of  the  un- 
finished state  of  its  manufacture,  we  can 
see  no  reason  why  it  should  not  be  completed 
and  prepared  for  market.  And,  in  our  opin- 
ion, the  authority  here  expressly  conferred 
[which  authorized  the  assignees  to  work  up 
the  stock  in  process  of  manufacture]  would 
have  been  implied  by  law,  as  necessarily  in- 
cident to  the  principal  powers  granted. 
Where  the  estates  of  insolvent  men  are  lisr 
ble  to  be  transferred,  and  that,  too,  generally, 
without  much  discretion  in  the  selection  of  a 
propitious  opportunity,  it  will  necessarily 
happen  that  property  of  all  kinds,  and  in 
every  stage  of  preparation  for  market,  will 
come  into  the  hands  of  assignees;  and,  un- 
less they  exercise  the  power  of  preparing  it 
for  market,  it  will  often  perish  or  be  sacri- 
ficed.  Of  the  propriety  and  expediency  of 
the  measures  to  be  adopted,  they  must  judge 
in  the  first  instance.  Whether  they  abuse 
their  trust  or  not  may  be  inquired  into  in  a 
proper  form  of  action."  In  Miller  v.  Mul- 
ford,  31  N.  J.  Eq.  661,  it  was  held  that  such 
an  assignee  might,  for  the  benefit  of  the  es- 
tate, complete  unfinished  contracts  of  the 
debtor,  provided  he  exercises  reasonable  dis- 
cretion. In  Watson  v.  Butcher,  37  Hun,  391, 
there  was  a  general  assignment  for  the  bene- 
fit of  creditors,  which  contained  a  clause  pro- 
viding that,  should  it  be  necessary  to  the 
better  performance  of  the  trust,  the  assignee 
should  have  full  power  and  authority  to 
finish  such  work  as  was  unfinished,  to  com- 
plete such  buildings  as  were  incompleted,  and 
to  pay  all  necessary  charges  and  expenses  for 
«nich  completion  prior  to  the  debts  and  lia- 
bilities of  the  assignor;  and  it  was  there 
held  that  this  clause  gave  to  the  assignee 
no  additional  right  beyond  that  which  the 
law  gave  and  imposed,  and  hence  that  its  in- 
sertion in  the  assignment  did  not  render  it 
fraudulent  as  to  creditors,  or  require  it  to 
be  set  aside.  In  Re  Carter,  21  App.  Div. 
118,  47  N.  y.  Supp.  383,  which  was  an  ac- 
cotinting,  to  which  the  plaintiff  in  the  pres- 
ent action,  his  assignor,  and  the  defendant 
assignee  were  parties,  this  agreement  was 
under  consideration.  It  was  there  held  ( 1 ) 
that  the  general  assignment  by  the  defend- 
ant company  did  not  per  se  constitute  a 
rescission  or  breach  of  the  agreement  now 
Tinder  consideration;  (2)  that  there  was  no 
"breach  of  the  contract  by  reason  of  the  fail- 
ure of  the  defendant  company  to  complete 
the  boat;  (3)  that  the  damages  were  not  li- 
•quidated ;  and  (4)  that,  there  having  been  an 
omission  for  four  years  to  present  a  claim 
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against  the  assignee,  no  recovery  upon  the 
bond  or  upon  the  contract  should  be  allowed 
on  his  final  accounting.  The  decision  in  that 
case  was  affirmed  by  this  court  without  opin- 
ion.    155  N.  Y.  627,  49  N.  E.  1094. 

The  discretion  vested  in  the  assignee  in 
respect  to  the  completion  of  unfinished  con- 
tracts is,  however,  limited  and  temporary  in 
its  nature,  and  is  strictly  confined  to  the 
time  necessary  to  close  out  the  stock  or  finish 
the  incompleted  business.  In  the  case  at 
bar  it  evidently  would  have  been  to  the  in- 
terest of  the  estate  for  the  assignee  to  com- 
plete the  work,  thus  becoming  entitled  to  the 
remainder  of  the  contract  price,  and  at  the 
same  time  obviating  any  claim  by  the  plain- 
tifif's  assignor  for  the  money  paid  thereon. 
Therefore,  presumptively,  he  would  have 
done  so  but  for  the  interference  of  the  plain- 
tiff's assignor,  by  which  he  was  prevented 
from  completing  the  boat.  Again,  it  is  ob- 
vious that  no  one,  other  than  creditors, 
could  interfere  with  the  assignee  in  the  dis- 
position of  the  affairs  of  the  assigned  estate; 
and,  if  he  had  the  consent  of  the  creditors 
to  complete  the  boat,  his  doing  so  would 
clearly  have  been  proper,  and  the  plaintifif's 
assignor  would  have  had  no  right  to  prevent 
its  completion  by  him,  if  finished  within  the 
time  provided  in  the  contract.  Headley, 
Assignments,  76.  There  is  no  evidence  that 
he  did  not  have  that  consent,  nor  that  he  did 
not  possess  the  right  to  perform  the  contract 
in  behalf  of  the  defendant  company  and  its 
creditors.  Under  these  circumstances,  we 
are  of  the  opinion  that  the  principle  of  the 
case  of  New  England  Iron  Co.  v.  Oilhert 
{Metropolitan)  Elev.  R.  Co,  is  applicable, 
and  that  the  assignment  did  not  abrogate 
the  contract  between  the  plaintiff's  assignor 
and  the  defendant  company,  or  constitute  a 
breach  of  it.  Therefore  it  was  while  the  con- 
tract was  executory,  and  before  the  time  for 
its  completion  had  expired,  that  the  plain- 
tiff's assignor  took  possession  of  the  vessel, 
and  subsequently  procured  ite  completion. 
While  it  may  be  that  the  assignee  of  the  de- 
fendant company  would  have  been  justified 
in  treating  such  teking  as  a  trespass,  he 
was  not  required  to  do  so,  but  might  dis- 
regard the  tort,  and  regard  the  teking  as  an 
acceptence  under  the  provisions  of  the  con- 
tract. It  was  teken  before  the  period  when 
the  plaintiff's  assignor  had  a  right  to  re- 
ject it,  and  there  was  no  proof  of  any  re- 
jection. Therefore,  in  view  of  the  situation 
at  that  time,  the  teking  might  well  be  re- 
garded as  an  acceptence  under  the  contract 
It  having  paid  $42,500,  and  the  defendant 
company  being  insolvent,  it  doubtless  re- 
garded it  more  to  ite  advantage  to  accept  the 
property  in  its  incompleted  condition  as  a 
compliance  with  the  contract,  than  to  rely 
upon  the  responsibility  of  the  defendant 
company  for  the  money  paid  thereon.  Hav- 
ing thus  teken  possession  of  the  vessel,  as 
it  could  rightfully  do  only  in  case  it  was  ac- 
cepted under  the  contract,  presumptively  it 
was  so  accepted ;  and  the  plaintiff's  assignor, 
after  having  elected  to  thus  accept  the  boaty 
is  estopped  from  insisting  to  the  contrary, 
and  thereby  imposing  upon  the  defendant 
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company  a  liability  which  might  not  other- 
wise have  arisen. 

The  appellants  also  contend  that  there  was 
no  proof  that  the  plaintiff  sustained  any 
damage  by  reason  of  a  breach  of  the  con- 
tract of  which  he  complains.  The  only 
proof  in  the  case  bearing  upon  this  question 
was  the  execution  of  the  contract;  the  pay- 
ments made  under  it  by  the  plaintiff's  as- 
signor; that  the  boat  was  not  fully  com- 
pleted by  the  defendant  company  on  August 
22 ;  that  the  latter  made  an  assignment  for 
the  benefit  of  creditors  on  the  30th  of 
August;  that  the  plaintiff's  assignor  almost 
immediately  took  possession  of  the  boat; 
and  that  she  was  subsequently  completed  un- 
der the  directions  of  that  company.  Fiom 
this  proof,  it  is  difficult  to  perceive  that  dam- 
ages to  any  amount  were  established.  The 
plaintiff's  assignor  having  taken  the  boat 
with  no  proof  Uiat  it  was  not  of  a  value  equal 
to  the  amount  paid  on  the  contract,  or  even 
of  greater  value,  we  do  not  find  any  evidence 
which  would  have  justified  the  court  in  sub- 
mitting the  question  of  damages  to  the  jury, 
even  if  we  were  to  assume  tnat  there  had 
.been  a  breach  of  the  contract  upon  the  part 
of  the  defendant  company  or  its  assignee, 
which  is  by  no  means  permissible,  as  we 
have  already  seen. 

If  it  be  said  that  the  proof  disclosed  a 
covenant  upon  the  part  of  tiie  defendant  com- 
pany to  forfeit  to  the  plaintiff's  assignor 
$100  for  each  day's  delay  after  the  22d  of 
August,  the  answer  is  that,  if  it  was  a  pro- 
vision for  a  penalty,  the  plaintiff  could  re- 
cover only  the  actual  damages  suHtained; 
but  be  that  as  it  may,  inasmuch  as  it  was 
not  to  be  paid  by  the  defendant  companj, 
except  by  a  deduction  of  the  amount  from 
the  bonds  of  the  plaintiff's  assignor,  which 
were  to  be  delivered  on  the  final  payment  of 
the  consideration  for  the  vessel,  it  is  plain 
that  under  the  evidence  the  plaintiff  could 
not  recover  any  portion  of  the  penalty  pre- 
scribed by  the  contract  under  the  proof  in 
this  case. 

For  the  reasons  stated,  we  are  of  the  opin- 
ion that  the  trial  court  was  justified  in  dis- 
missing the  plaintiff's  complaint,  and  that 
the  learned  appellate  division  erred  in  re- 
versing its  determination. 

The  order  of  the  Appellate  Division 
should  he  reversedy  and  judgment  of  the  trial 
court  affirmed,  with  costs  in  all  the  courts. 

Parker,  Ch.  J.,  and  Haight  and  Vann, 
JJ.,  concur. 

Bartlett,  J.,  dissenting: 
The  important  chronology  of  this  case  is 
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confined  to  the  year  1893.  The  Gowles  En- 
gineering Ckmipany  agreed  in  writing  to  con- 
struct a  »teamer  for  the  Interstate  Steam- 
boat Company  for  $50,000,  to  be  oom^^eted 
by  August  22d.  The  contract  further  pro- 
vided  that,  if  the  steamer  should  not  be  com- 
pleted within  two  months  after  August  22d^ 
the  Interstate  Company  might  accept  or  re- 
ject her  upon  completion;  receiving  $100  a 
day  as  damages  if  accepted,  and  the  money 
paid  on  contract  if  rejected.  The  Cowl» 
Company  did  not  complete  the  steamer  by 
August  22,  and  on  August  30  made  a  gen- 
eral assignment  for  the  benefit  of  its  credi- 
tors. On  or  about  the  15th  of  October  the 
Interstate  Company  took  possession  of  the 
steamer,  towed  her  into  another  jurisdiction, 
and  completed  the  work  of  construction. 
The  Interstate  Company  received  a  bond 
from  the  Cowles  Company  for  the  faithful 
performance  of  the  contract,  and  now  seeks,. 
by  its  assignee  of  the  cause  of  action,  to  re- 
cover damages.  The  record  discloses  that 
the  Interstate  C<Hnpany  had  paid  $42,500  od 
the  contract  prior  to  the  general  assignment 
of  the  Cowles  Company,  and  the  question  i» 
whether  it  was  darmaged  after  completing  the 
boat.  As  the  complaint  was  dismissed,  the 
plaintiff  is  entitled  to  the  benefit  of  everj 
fact  that  the  jury  could  have  found  from 
the  evidence,  and  to  all  inferences  warranted 
thereby.  The  plaintiff's  proofs  show  that 
the  Cowles  Company  never  completed  the 
steamer,  and  that  the  Interstate  Companj 
did;  that  the  Interstate  Company  did  not 
take  possession  until  about  a  week  before 
October  22d;  that  the  steamer  was  not 
launched  until  August,  but  her  boilers  were 
not  on  board,  and  there  was  nothing  above 
the  hull ;  that  there  were  parts  of  the  boat 
in  the  shops  of  the  Cowles  Company, — brass 
works,  portions  of  the  rudder,  Uie  tiller 
wheel,  the  brass  fittings;  that  the  boilers, 
brass  fittings,  and  other  things  were  sold  hj 
the  sheriff  of  Kings  county,  and  the  Cowles 
Company  did  not  buy  them.  The  fair  infer- 
ence from  all  this  proof,  in  addition  to  other 
facts,  is  that  the  steamer  was  not  completed 
by  the  Cowles  Company  or  its  assignee,  and 
that  neither  intended  to  do  so ;  that  it  would 
have  been  impossible  to  complete  the  con- 
tract during  the  time  between  the  Interstate 
Company  taking  possession  and  October  22, 
— about  a  week.  I  think  the  Interstate  Com- 
pany, through  the  plaintiff,  should  have  been 
allowed  to  prove  such  damages  as  it  had  suf- 
fered, if  any,  subject  to  the  defenses  the 
Cowles  Company  or  its  assignee  might  inter- 
pose and  establish.    I  favor  affirmance. 

Gray  and  O^Brien*  JJ.,  oonciur. 
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PLATT  BROTHERS  &  COMPANY 

V, 

City  of  WATERBURY,  Appt. 
(72  ConjL  581.) 

1.  A  eitr  te  respomilble  for  tbe  aets  of 
m  1»o«rd  of  Bearer  eommissioiiers  with- 
in the  scope  of  their  authority  under  a  char- 
ter which  gives  the  board  authority  to  exe- 
cute certain  powers  Tested  In  the  city. 

8.  Siaiitalniiiv  m  demurrer  to  special 
defenaes  Is  not  prejudicial  error,  when  de- 
fendant has  had  the  Iwneflt  on  the  trial  of  all 
evidence  that  could  have  been  introduced  un- 
der those  defenses. 

8.  Tlie  use  of  a  stream  for  drainage 
is  anreaaonable*  when  it  results  In  the 
concentration  of  filth,  and  It  discharge  into 
the  stream  In  such  quantities  that  it  is  nec- 
essarily carried  to  the  premises  of  another, 
wliere  It  produces  a  nuisance  dangerous  to 
health  and  destructive  of  the  value  of  the 
property. 

4.  A  preserlptive  rifrht  to  pollute  m 
rlTer  in  a  certain  manner  does  not  justify 
pollution  thereof  by  an  additional  and  differ- 
ent use. 

6.  Tltere  ean  be  no  rlvbt  br  presortp* 
tion  to  maintain  a  nuisance  by  the  pollu- 
tion of  a  river  so  as  to  carry  filth  and  nox- 
ious substances  to  the  premises  of  a  lower 
proprietor,  thereby  endangering  his  health 
and  destroying  the  value  of  his  property. 

•»  Merely  vrantlnv  to  a  elty  autbority 
to  construct  sewers  for  the  convenience 
and  benefit  of  Its  Inhabitants  does  not  nec- 
essarily make  their  use  a  govemmentaJ  use 
in  the  sense  that  there  can  be  no  remedy, 
unless  given  by  statute,  for  consequential  in- 
juries  resulting  therefrom. 

y.  Damase  to  a  riparian  owner  by 
moxious  and  flltby  substances  de- 
posited on  his  premises  in  consequence  of 
the  pollution  of  the  river  by  sewers  empty- 
ing Into  It  above  his  land  Is  not  a  mere  con- 
sequential damage,  but  a  direct  appropria- 
tion of  bis  well -recognized  property  rights 
which  are  within  the  guaranty  of  the  Con- 
stitution. 

S.  Itack  of  cbarter  autbority  to  con- 
demn the  property  rights  of  a  riparian  owner 


will  not  relieve  a  city  from  liability  to  ma][s 
compensation  for  damage  to  such  rights  by 
the  uniawful  pollution  of  a  river  by  sewers. 
0.  Tbe  rivbt  of  surface  drainage  Into 
a  rlTcr  does  not  include  the  right  to  dis- 
charge Into  it  from  sewers  such  noxious  sub- 
stances and  In  such  quantities  that  the  river 
cannot  dilute  them  or  safely  carry  them  off 
without  Injury  to  the  property  of  lower  pro- 
prietors. 

10.  Tbe  pollution  of  a  rlTcr  by  city 
sewers,  though  It  may  become  justifiable 
when  done  for  a  public  purpose,  is  subject 
to  payment  of  compensation  for  the  Invasion* 
of  the  property  rights  of  riparian  ownera 

11.  The  use  of  city  sewers  by  connect- 
Inar  property  tberewltb  does  not  pre- 
clude the  owner  from  recovering  damages  to 
his  riparian  property  rights  in  premises  fur- 
ther down  the  river  on  account  of  the  pollu- 
tion of  the  waters  by  the  sewers,  where  it 
does  not  appear  that  the  damage  was  due  in 
part  to  his  fault. 

la.  An  Injunction  to  protect  riparian 
proprietors  against  the  pollution  of  a  riv- 
er by  city  sewers  cannot  be  refused  because 
of  the  possibility  of  future  legislative  action 
respecting  a  plan  of  sewerage. 

18.  Tbe  vrant  of  an  Injunction  will 
not  be  disturbed  on  appeal,  unless  the  dis- 
cretion of  the  court  was  abused. 

14.  BTldence  tbat  a  foreman  refused 
to  take  cbarve  of  premises  because  of 
a  stench  is  admissible  to  prove  that  fact, 
though  not  to  prove  the  fact  of  the  stench. 

16.  SiTldence  tbat  a  person  refused  to 
work  on  certain  premises  because  of  a 
stench  Is  not  Inadmissible  because  the  re- 
fusal was  made  pending  an  action,  although 
that  fact  might  affect  its  weight. 

16.  Bvldence  tbat  a  city  at  a  special 
meetlnv  voted  not  to  accept  a  cer« 
tain  act  which  provided  for  its  acceptance 
at  a  meeting  held  for  that  purpose  is  inad- 
missible for  the  purpose  of  proving  the  con- 
struction of  the  act. 

17.  Bvldence  of  tbe  acts  of  a  city  with 
respect  to  the  construction  of  sewers  is  in- 
admissible for  the  purpose  of  showing  that 
it  was  compelled  to  build  a  sewer. 

(January  4,  1900.) 


Noi-s. — Hight  of  municipal  corporation  to  drain 
gewage  into  waters. 

I.  Introdueiion, 
JI.  StatHlorif  authority. 

III.  Taking  or  damaging  property^ 

IV.  Mi$cellaneou9. 

I.  Introduction, 

Whatever  may  be  the  rule  with  respect  to 
surface  water,  there  seem  to  be  no  authorita- 
tive decisions  asserting  the  right  of  municipal 
coriioratlons,  merely  as  riparian  owners  and 
without  legislative  authority,  either  express  or 
implied,  to  drain  sewage  Into  waters  to  the  In- 
jury of  others,  although  there  Is  an  intima- 
tion to  that  effect  In  Valparaiso  v.  Haobn. 

The  rule  that  exempts  municipal  corpora- 
tions from  liability  for  consequential  damages 
to  private  property  from  public  Improvements 
does  not  apply  when  the  act  which  causes  the 
d&maiT^s  Is  In  excess  of  the  authority  of  the 
maDicipallty,  or  when,  although  the  act  Is  ex- 
preasly  or  impliedly  within  its  authority,  the 
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Infliction  of  the  damages  amounts  to  a  taking 
of  property  within  the  constitutional  prohibi- 
tion against  taking  private  property  for  public 
use  without  compensation.  Hence,  the  first 
question  reached  In  determining  the  right  of  a 
municipality  to  drain  sewage  Into  waters  to 
the  injury  of  others  Is  whether  or  not  the  au- 
thority to  do  so  has  been  conferred,  either  ex- 
pressly or  Impliedly,  upon  the  municipality.  In 
England,  of  course,  the  inquiry  stops  here,  and 
If  a  statute  is  construed  to  confer  the  authority 
the  Individual  must  submit  to  the  Injuries  nec^ 
essarlly  resulting,  unless,  indeed,  the  statute 
itself  gives  him  a  remedy;  but  in  the  United 
States,  If  a  statute  is  construed  to  confer  the 
authority,  the  inquiry  goes  further,  and  touches 
the  question  whether  or  not  tbe  indlctlon  of 
the  injuries  amounts  to  a  taking  of  property  in 
the  constitutional  sense.  If  the  answer  is  In 
the  afllrmatlve,  the  statute  affords  no  protec- 
tion to  the  municipality  unless  It  has  also  been 
authorised  to  acquire,  upon  payment  of  com- 
pensation, the  right  to  inflict  such  Injuries,  and 
has  duly  pursued  such  authority. 
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APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  New  Haven 
County  in  favor  of  plaintiff  in  an  action 
brought  to  restrain  defendant  from  casting 
sewage  into  a  stream  on  which  plaintiff  was 
a  riparian  owner  and  to  recover  damages  for 
injury  already  inflicted.    Affirmed, 

Statement  by  Hamersley,  J.: 
The  amended  complaint  alleges  that  the 
plaintiff  is  the  owner  of  land  and  a  water 
privilege  on  the  Naugatuck  river,  2  miles 
south  of  Waterbury,  with  manufacturing 
establishments,  dwelling  houses,  and  other 
buildings  thereon,  and  that  the  water  is  con- 
ducted in  a  canal  to  the  manufacturing  es- 
tablishments for  the  purpose  of  supplying 
power ;  that  the  plaintiff  is  entitled  to  a  nat- 
ural flow  of  said  river  in  a  pure  condition; 
that  from  about  July  12,  1884,  to  the  present 
time,  the  defendant  has  discharged  into  the 
waters  of  said  river,  above  the  property  of 
the  plaintiff,  large  quantities  of  sewage  and 
other  noxious  substances,  which  contaniinat- 
ed  the  waters  in  the  river,  and  rendered  the 
same  noxious  and  filthy,  producing  noxious 
and  unhealthy  gases,  permeating  the  plain- 
tiff's said  buildings;  that,  by  said  action 
of  the  defendant,  the  plaintiff  has  been  de- 
prived of  all  use  of  the  water  in  said  river, 
except  for  the  purpose  of  furnishing  power, 
and  its  manufacturing  establishments  have 
been  injuriously  affected  by  reason  of  said 
noxious  and  unhealthy  gases,  and  that  the 
value  of  said  land,  buildings,  and  water  priv- 
ilege has  been  largely  diminished;  that  the 
plaintiff  has  duly  notified  the  defendant, 
and  requested  it  to  desist  from  such  defile- 
ment of  the  river,  but  the  defendant  has, 
notwithstanding,  continued  the  nuisance  to 
the  present  time;  that  the  plaintiff  has  al- 
ready been  damaged  to  the  extent  of  $25,000, 
and  the  continuance  of  said  nuisance  will 
still  more  injure  and  damage  its  property. 
Hie  plaintiff  claims  $25,000  damages,  and 
an  injunction  against  the  continuance  of 
said  nuisance.  The  answer  of  the  defend- 
ant admits  the  plaintiff's  ownership  of  the 


property  as  alleged,  and  denies  all  other  al- 
legations.    It  contained,  also,  a  special  de- 
fense, setting  up  certain  statutes,  and  ac- 
tion in  pursuance  of  the  same,  and  alleging 
that  the  action  complained  of  is  the  action 
of  the  board  of  sewer  commissioners  of  the 
city  of  Waterbury,  and  not  of  the  defendant. 
The  plaintiff  demurred  to  this  special  de- 
fense.   The  court  (G.  W.  Wheeler,  Judge) 
sustained  the  demurrer,  because  the  statutes 
referred  to  show    that    the   board  of  sewer 
commissioners  was    created    to   act  for  the 
city,  and  had  no  power  except  to  act  for 
the  city,  and  because  the  statement  of  the 
defense   was   too   inadequate  and  indefinite 
to  present  any  other  claims.    The  defendant 
by  leave  of  court  then  filed  three  special  de- 
fenses, setting  up  substantially  the  claims 
appearing  below  m  the  statement  of  the  de- 
fendant's claims  in  the  finding  of  the  court 
Upon  demurrer  the  court   (G.  W.  Wheeler, 
Judge)  held  the  defenses  insujfficient  on  the 
ground  that   the   facts   which  could  not  be 
proved  under  the  denials  of  the  answer  did 
not  constitute  a  defense.    The  case  was  then 
tried  on  the  issues  formed  by  the  denials 
of  the  plaintiff's  allegations,  and  judgment 
rendered  that  the  plaintiff  recover  $500  dam- 
ages, and    that   the    defendant  be  enjoined 
against    discharging    the    sewage    from  iU 
sewers  into  the  Naugatuck  river  above  the 
premises  of  the  plaintiff,  whereby  such  sew- 
age shall  be  carried  down  the  river  to  said 
premises,  during  the  months  of  June,  July, 
August,    September,    and    October    in   each 
year,  from  and  after  the  Ist  day  of  Decern-      j 
ber,   1902.     The  defendant  aaked  that  this 
injunction  be  modified  so  as  not  to  preju-     i 
dice  its  rights  under  possible  future  l^isla-     ' 
tion  in  respect  to  a  state  sewerage  commit- 
sion,  and  also  to  include  a  provision  that  the     j 
injunction  should  become  inoperative  when- 
ever the  defendant  might  acquire  the  plain- 
tiff's property  by  condemnation.     The  modi- 
fication was  denied,  as  unnecessary. 

The  court   (Shumway,  J.)   made  the  fol* 
lowing  findings: 

"  ( 1 )   At  the  time  of  the  institution  of  the 


II.  Statutory  authority. 

The  first  queBtlon — whether  the  municipal- 
ity has  authority  to  Inflict  the  injuries,  or  rath- 
er to  do  the  act  which  necessarily  causes  them 
— Is  not  always  easily  determined,  since  the 
authority  may  be  Implied  by  statutes  which  do 
not  expressly,  or  in  terms,  confer  it. 

Thus,  Richmond  v.  Test,  18  Ind.  App.  482, 
48  N.  E.  610,  and  VAiiPABAiso  v.  Hagen,  which 
uphold  the  right  of  municipal  corporations  to 
drain  sewage  Into  streams,  and  deny  the  right 
of  riparian  owners  whose  property  is  injured 
thereby  either  to  enjoin  the  nuisance  or  recover 
damages  therefor,  infer  the  authority  from  the 
general  power  of  municipalities  to  construct 
sewers  and  outlets  In  connection  with  the  fact 
that  the  stream  affords  the  only  practicable  out- 
let or  Is  the  natural  drainage  way. 

In  Joplin  Consol.  Mln.  Co.  v.  Joplin,  124  Mo. 
129,  27  S.  W.  406,  infra,  the  court  held  that 
the  power  conferred  upon  a  city  by  a  statute 
to  establish  public  sewers  along  the  principal 
courses  of  drainage  authorized  It  to  so  con- 
struct a  sewer  as  to  discharge  into  a  creek, 
a'hc  court  said,  however,  that  It  would  not  pass 
upon  the  question  whether  the  city  could  so 
48  L.  R.  A. 


exercise  such  power  as  to  create  a  public  noi- 
sance. 

i^ttwood  V.  Bangor,  83  Me.  582.  22  AU.  466. 
and  Merrlfleld  v.  Worcester,  110  Mass.  21S, 
14  Am.  Rep.  592,  infra,  hold  that  ctty  authori- 
ties act  in  a  Judicial  or  guasl-judlclal  eapaciO 
In  determining  where  sewers  shall  discharge, 
and  that  when,  in  the  exercise  of  their  diacre 
tion«  the  sewers  are  made  to  discharge  Into 
waters,  the  city  Is  under  no  common-law  liabili- 
ty for  the  incidental  damages. 

On  the  other  hand.  Valparaiso  t.  MofBtt,  IS 
Ind.  App.  250,  39  N.  E.  909.  held  a  city  liable 
for  damages  to  a  riparian  owner  from  the  dis- 
charge of  sewage  Into  a  stream,  thereby  poIlTit- 
ing  it,  upon  the  ground  that  the  pollution  of 
the  stream  was  declared  by  statute  to  be  a  ntii- 
sance,  and  that  a  municipal  corporation  is  lia- 
ble In  a  civil  action  for  erecting  and  main* 
talnlng  a  nuisance,  the  same  as  a  natural  per- 
son. 

When  the  legislature  authorlaea  a  city  c! 
town  to  construct  sewers,  or  to  use  a  naturtl 
stream  as  a  sewer.  It  Is  not  to  be  assum«(^ 
that  It  intends  to  authorize  the  dtj  or  town  r 
to  construct  the  sewers,  or  to  use  the  stream. 
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suit,  and  for  manj  jears  before,  the  plain- 
tiiT,  as  admitted  in  the  answer  to  the  first 
paragraph  of  tlie  complaint,  was  the  owner 
of  the  tract  of  land  situated  in  the  town  of 
Waterbury,  about  2  miles  southerly  from 
the  city  of  Waterbury,  with  manufacturing 
establishments,  dwelling  houses,  and  other 
buildings  thereon,  through  which  said  land 
flowed  the  Naugatuck  river.  On  the  said 
lands  of  the  plaintiff  there  was  a  valuable 
water  privilege,  from  which  water  was  con- 
ducted in  an  artificial  canal  to  the  several 
manufacturing  establishments  of  the  plain- 
tiff for  the  purpose  of  supplying  water  there- 
in. 

"  ( 2 )  Under  an  amendment  to  the  charter 
of  the  city  of  Waterbury  ( 9  Spec.  Laws,  pp. 
233-237),  and  in  accordance  with  the  pro- 
visions thereof,  the  city  of  Waterbury,  by 
the  board  of  sewer  commissioners,  began  the 
construction  of  sewers  in  said  city  in  1883, 
according  to  a  sewerage  system  by  which 
the  contents  of  the  sewers  were  all  dis- 
charged into  the  Naugatuck  river  at  points 
about  2  miles  above  the  manufacturing  es- 
tablishments of  the  plaintiff. 

"  ( 3 )  The  place  where  said  manufacturing 
establishments  were  carried  on  always  has 
been,  and  is  now,  known  as  Tlatt's  Mills.' 
At  that  place  there  has  been  a  mill  site  for 
about  a  hundred  years,  at  least;  the  dam 
across  the  Naugatuck  river  being  at  the 
same  place,  and  substantially  of  the  same 
height,  as  it  was  in  1811.  It  was  raised  1 
foot  about  twenty-five  years  ago.  From  a 
pond  made  by  the  dam  the  water  has  always 
been  taken  out  by  means  of  an  artificial 
canal,  the  property  of  the  plaintiff,  which 
carried  it  down  to  the  said  manufacturing 
establishments,  a  distance  of  about  y^  mile. 
About  $150,000,  in  all,  has  been  invested  in 
the  plaintiff's  manufacturing  establishments 
at   Piatt's  Mills. 

"(4)  Prior  to  the  construction  of  said 
sewers  in  accordance  with  the  said  sewerage 
system  by  the  city  of  Waterbury,  the  waters 
o*f  the  Naugatuck  river  at  Piatt's  Mills  had 


contained  no  substances  in  sufficient  quan- 
tity to  be  annoying  to  the  plaintiff,  or  inju- 
rious to  its  business  or  property. 

"(5)  The  defendant  commenced  to  dis- 
charge into  the  Naugatuck  river  the  sewage 
from  said  sewers  about  July,  1884,  but  it 
was  several  years  before  the  plaintiff  ex- 
perienced any  special  difliculty  therefrom. 

"(6)  No  attempt  had  or  ever  has  been 
made  by  the  city  of  Waterbury  to  agree  with 
the  plaintiff  as  to  any  compensation  to  be 
paid  it  for  any  injury  to  any  'estate,  prop- 
erty, right,  privilege,  or  franchise'  which 
might  be  incurred  by  it  by  said  use  of  the 
Naugatuck  river  for  the  discharge  therein 
of  the  contents  of  said  sewers,  nor  has  any 
such  compensation  been  made. 

"(7)  For  a  considerable  period  prior  to 
the  institution  of  this  suit  the  plaintiff  was 
very  much  and  specially  annoyed  and  in- 
jured, as  hereafter  stated,  in  the  use  and  en- 
joyment of  its  property,  by  reason  of  the 
sewage  discharged  from  said  sewers  into  the 
Naugatuck  river.  It  also  appeared  in  evi- 
dence that  there  were  other  sources  of  pol- 
lution by  which  the  water  of  the  said  river 
was  also  affected. 

"(8)  In  the  early  part  of  the  year  1891, 
and  before  this  suit  was  brought,  the  plain- 
tiff requested  said  city,  both  through  its 
board  of  sewer  commissioners,  whose  au- 
thority is  described  in  said  amendment  to 
the  charter  of  the  city  of  Waterbury  here- 
inbefore referred  to,  and  through  its  court 
of  common  council,  to  desist  from  continu- 
ing to  discharge  the  contents  of  such  sew- 
ers into  the  Naugatuck  river ;  or,  if  the  city 
should  persist  in  so  doing,  that  the  city 
should  take  steps  under  said  amendment  to 
assess  damages  and  compensation  to  the 
plaintiff  for  any  injury  to  their  estate,  prop- 
erty, right,  privilege,  or  franchise  which 
might  or  would  be  incurred  by  the  use  of 
Naugatuck  river  as  an  outlet  for  the  dis- 
charge of  said  sewers.  Said  city  of  Water- 
bury neglected  to  comply  with  said  request 
in  either  particular,  and  has  taken  no  steps 


as  to  create  a  nuisance,  unless  this  Is  the  nec' 
essary  result  of  the  powers  granted.  On  the 
contrary,  if  it  Ift  practicable  to  do  the  work 
autborized  without  creating  a  nuisance.  It  Is 
ro  t>e  presumed  that  the  legislature  intends  it 
shall  be  so  done.  Morse  v.  Worcester,  139 
Mass.  389,  2  N.  E.  694. 

f'^dmondson  v.  Moberly,  98  Mo.  628,  11  S.  W. 
900,  held  that  an  acton  would  He  against  a 
city  for  the  impairment  of  the  value  of  private 
property  near  a  stream,  caused  by  the  pollu- 
tion of  the  stream  by  city  sewage  discharged 
into  it.  This  decision  rests  upon  the  ground 
tliat  the  authority  conferred  by  the  city  char- 
ter to  establish  a  sewer  system  was  general, 
and  did  not  expressly  indicate  and  sanction 
the  particular  arrangement  of  drains  adopted, 
and  ttiat  the  power  must  be  regarded  as  sub- 
ject to  the  just  limitation  forbidding  its  exer- 
cise tx>  such  a  manner  as  to  create  a  nuisance 
Injurious  to  private  rights  or  property,  where 
such  consequence  is  not  a  necessary  result  of 
exerting  the  power. 

T^olan  V.  New  Britain,  69  Conn.  668,  88  Atl. 
70i»*  beld  that  the  pollution  of  a  stream  to  the 
d&naa^^  of  riparian  property  outside  the  city 
was  not  authorized  by  a  statute  which  empow- 
ers tbe  common  council,  "whenever  in  their 
#8  I-  R  A- 


opInloQ  the  public  health  or  sewerage  shall  re- 
quire such  action,  to  take,  occupy,  and  appro- 
priate .  .  .  any  stream  or  part  of  a 
stream,  natural  or  artificial,  running  In  or 
through  said  city."  This  decision  was,  in  a 
great  measure,  induced  by  the  failure  of  the 
statute  to  provide  for  compensating  the  owner 
of  such  property,  the  court  expressing  its  opin- 
ion that  the  pollution  of  a  stream  to  the  Injury 
of  riparian  proprietors  amounts  to  a  taking  of 
their  property. 

So,  also,  Cator  v.  Jjewisham  Bd.  of  Works,  5 
Best  &  S.  115,  34  L.  J.  Q.  B.  N.  S.  74.  11  Jur. 
N.  S.  840,  13  L.  T.  N.  8.  212,  13  Week.  Rep. 
254,  denied  the  right  of  a  district  board  of 
works  to  pollute  a  private  stream  flowing 
through  another's  land  by  the  discharge  of  sew- 
age therein.  The  decision  rests  upon  the 
ground  that  the  statute  did  not  expressly  give 
the  power,  and  that  It  would  not  be  inferred 
by  reason  of  the  supposed  necessity  for  dis- 
charging the  sewage  into  the  stream. 

Public  works  ordered  by  act  of  Parliament 
must  be  so  executed  as  not  to  interfere  with 
the  private  rights  of  Individuals ;  and  In  decid- 
ing on  the  right  of  a  single  proprietor  to  an 
Injunction  to  restrain  such  interference,  the 
circumstance  that  a  vast  population  will  sufEer 
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to  prevent  the  pollution  of  the  waters  of 
Naugatuck  river  by  the  sewage  discharged 
into  it  from  said  sewers,  or  to  assess  such 
damages. 

"(9)  In  1854  the  population  of  the  city 
of  Waterbury  was  about  10,000.  It  was 
agreed  on  the  trial  that  its  pres^it  popula- 
tion is  about  42,500.  Of  late  years  the  pop- 
ulation has  rapidly  increased. 

"(10)  There  are  about  32  miles  of  high- 
ways in  said  city,  which  it  is  the  duty  of 
said  city  to  maintain  in  a  condition  safe 
and  convenient  for  public  travel.  For  this 
purpose  these  highways  are  drained  into  the 
sewers  of  said  city  by  means  of  gutters  and 
catch-basins,  and  thereby  a  quantity  of  filth 
from  the  streets  finds  its  way  into  the  Naug- 
atuck river,  and  a  further  quantity  of  surface 
water  flows  over  said  highways,  into  Great 
brook  and  Little  brook,  and  tiiis  is  carried 
into  said  Naugatuck  river. 

"(11)  The  contents  of  the  discharges  of 
said  sewers  have  been,  and  are,  the  same  as 
are  continually  discharged  from  city  sewers 
containing  organic  matter  capable  of  decom- 
position and  putrefaction,  and,  if  not  fur- 
ther diluted  or  purified,  will  putrefy. 

"  ( 12 )  The  sewerage  system  of  the  city  of 
Waterbury  has  continually  been  extended 
since  1884,  and  is  now  being  extended  as  the 
growth  and  wants  of  the  city  require.  The 
number  of  sewer  connections  in  January, 
1885,  was  359 ;  on  the  1st  of  January,  1893, 
1,748 ;  on  the  Ist  of  January,  1898,  3,046,— 
extending  through  about  31  miles  of  streets. 
These  connections  are  with  manufactories, 
— some  employing  2,000  operatives, —  stores, 
hotels,  dwelling  houses,  etc. 

"(13)  In  consequence  of  the  discharge  of 
the  contents  of  thes^  sewers  into  the  Nauga- 
tuck river,  the  waters  of  the  river  in  the 
season  of  the  year  when  the  water  was  or  is 
low  were  for  a  considerable  period  prior  to 
the  commencement  of  this  suit,  have  been, 
and  are  inadequate  to  properly  dilute  the 
sewage,  so  that  the  pollution  of  the  waters 
of  the  river  from  such  sewage  from  said  city 


of  Waterbury  had  before  the  bringing  of  this 
suit  passed,  and  ever  sinee  has  passed,  tlie 
limits  of  safe  tolerance. 

"(14)  The  accepted  rule  of  safe  toleranee 
is  one  part  of  sewage  to  twenty  parts  of  pure 
river  water.  It  is  found  that  during  the 
months  ol  July,  August,  September,  and  Oe* 
tober  of  the  years  1894,  1895, 1896,  and  1897 
the  averaffe  ratio  of  sewage  in  the  waters  of 
Naugatuck  river  a  short  distanee  below 
Piatt's  Mills  to  pure  river  water  has  been 
substantially  one  part  of  sewage  to  about 
eleven  parts  of  pure  river  water;  and  dur- 
ing the  months  of  August  and  September 
during  said  period  the  average  ratio  of  sew- 
age to  pure  river  water  in  the  waters  of 
Naugatuck  river  at  the  same  place  below 
Piatt's  Mills  has  been  on  the  baais  of  one 
part  of  sewage  to  about  eight  parts  of  river 
water. 

"(15)  The  fiow  of  water  in  the  Naugatiidc 
river  in  the  dry  season  of  the  year  varies 
greatly  in  different  years.  The  rainfall  at 
Waterbury  for  a  period  of  years  between 
1887  and  1897,  inclusive,  is  shown  by  a  table 
kept  by  Nelson  J.  Welton,  president  of  the 
board  of  water  commissioners  for  the  city 
of  Waterbury  for  many  years,  and  &  civil 
engineer,  which  table  was  offered  in  evi- 
dence by  the  defendants.  While  the  rainfall 
of  a  watershed  may  not  be  the  most  reliable 
means  of  ascertaining  the  volume  of  water 
in  a  river  receiving  the  rainfall  of  such  wa- 
tershed, vet  the  varying  amounts  of  the  rain- 
fall in  different  seasons  do  represent  with 
approximate  accuracy  the  comparative  flow 
or  the  river,  measuring  one  season  with  an- 
other; and  the  table  of  Mr.  Welton  shows 
how  the  flow  of  water  in  the  Naugatuck 
river  has  varied  between  1887  and  1897. 

"(16)  For  a  considerable  period  of  time 
before  the  commencement  of  this  suit,  and 
to  an  increasing  amount  ever  since,  Uie  sew- 
age from  said  sewers  of  the  city  of  Water- 
bury has  been  carried  down  the  Naugatadc 
river,  has  settled  in  the  waters  of  the  pond 
made  by  the  plaintiff's  dam,  and  in  the  said 


(e.  g.,  bj  remaining  imdralned),  unless  bis 
rights  are  invaded.  Is  one  which  the  court  can- 
not take  into  consideration.  Atty.  Gen.  v.  Blr- 
mlnghanu  4  Kay  &  J.  528. 

In  Llllywhlte  v.  Trimmer,  36  Jj.  J.  Ch.  N.  S. 
630,  the  court  denied  an  application  for  an  In- 
junction to  restrain  a  local  board  of  health 
from  discharging  sewage  Into  a  river,  upon  the 
ground  that  the  plaintiff  sustained  no  material 
Injury ;  but  the  court  said  that  it  was  well  set- 
tled that,  however  desirable  public  improve- 
ments may  be,  If  they  cannot  be  effected  with- 
out interfering  with  private  rights,  private 
rights  must  prevail,  and  those  who  desire  pub- 
lic improvements  must  effect  them  as  best  they 
can  without  interfering  with  those  private 
rights. 

The  disposition  of  the  English  courts,  shown 
by  the  two  preceding  cases,  to  deny  the  statu- 
tory authority  of  municipal  authorities  to 
drain  into  streams  so  as  to  create  a  nuisance, 
is  further  illustrated  by  Atty.  Gen.  ev  rel.  Trus- 
tees of  River  Lee  v.  Metropolitan  Bd.  of  Works, 
11  Week.  Bep.  820,  1  Hem.  &  M.  298,  9  L.  T.  N. 
S.  139 :  Atty.  Gen.  v.  Leeds.  L.  R.  6  Ch.  683, 
89  L.  J.  Ch.  N.  S.  711.  19  Week.  Rep.  19 ;  Atty. 
Gen,  V.  Hackney  Local  Board,  L.  R.  20  Eq. 
626,  44  L.  J.  Ch.  N.  S.  646,  88  L.  T.  N.  S.  244 ; 
48  L.  R.  A. 


Atty.  Gen.  v.  Luton  Local  Bd.  of  Health,  2  Jnr. 
N.  S.  180;  Atty.  Gen.  ex  rel.  Conservators  of 
River  Thames  v.  Klngston-on-Thamea,  13  Week. 
Rep.  888,  84  L.  J.  Ch.  N.  S.  481,  11  Jnr.  N.  S. 
696,  12  L.  T.  N.  8.  666 ;  Goldsmld  v.  Tnnbridge 
Wells  Tmprov.  Comrs.  12  Jur.  N.  8.  308,  L.  R.  1 
Ch.  349,  36  L.  J.  Ch.  N.  S.  382.  14  L.  T.  N.  S. 
154,  14  Week.  Rep.  662 ;  Oldaker  v.  Hunt,  19 
Beav.  486,  Affirmed  In  6  DeG.  M.  &  O.  S^. 
1  Jur.  N.  8.  785;  Atty.  Gen.  v.  Oockermonth 
Local  Board,  L.  R.  18  Bq.  172,  44  L.  J.  Ch.  N. 
8.  118,  30  L.  T.  N.  8.  690,  22  Week.  Rep.  619. 

Some  of  the  decisions,  while  apparently  up- 
holding the  right  of  the  municipality  to  drain 
into  waters,  make  It  conditional  upon  protec- 
tion of  others  from  damages  incident  to  its  exer- 
cise. Thus,  Bloomington  v.  Costello,  65  IXL 
App.  407.  holds  that  while  it  Is  within  the  pow- 
er of  a  city  to  establish  a  system  of  sewerage 
discharging  into  a  natural  watercourse.  It  la 
liable,  regardless  of  the  question  of  nefrligeaee. 
for  damages  caused  to  a  riparian  owner,  by 
reason  of  the  pollution  and  overflow  of  the 
water  due  to  the  discharge  of  the  sewage  Into 
the  watercourse. 

A  c!ty  has  the  right  to  construct  a  sewer 
which  discharges  into  a  creek;  but  If  the  siib- 
stances  discharged  are   Injurious   tc    the   reai- 
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-canal  leading  from  the  dam  to  the  manufac- 
turing establishments ;  and  in  the  warm  sea- 
sons of  the  years  it  has  putrefied,  causing 
large  and  numerous  patches  of  foul  and  of- 
fensive stuff  to  come  to  the  surface  of  the 
pond  and  canal,  giving  forth  offensive  odors, 
and  fouling  the  water  to  such  an  extent  as 
that  the  hands  of  the  plaintiff's  operatives, 
after  being  in  the  water  for  any  purpose, 
would  carry  away  an  offensive  smell.  The 
•deposits  from  such  sewage  during  all  said 
period  both  before  and  since  the  suit  at  the 
bottom  of  the  pond  and  in  the  canal,  have 
been  deep,  and  have  been  a  great  annoyance 
to  the  plaintiff  in  repairing  its  dam,  in  clear- 
ing out  its  canal,  especially  at  its  head,  and 
in  repairing  its  wheel  pit.  The  odors  from 
this  putrefying  sewage  in  the  warm  and  low- 
water  seasons  of  the  years,  both  before  and 
since  the  institution  of  the  suit,  have  been 
so  strong  and  offensive  as  to  compel  the 
shutting  of  the  windows  of  the  plaintiff's 
manufactories,  and  to  make  some  of  the 
plaintiff's  operatives  sick  with  nausea  and 
consequent  vomiting,  and  all  uncomfortable ; 
and  said  odors  are  likely  to  cause  serious 
and  protracted  sickness.  Some  of  the  plain- 
tiff's operatives  have  been  unwilling  to  work 
4kt  Piatt's  Mills,  because  of  conditions  just 
-described ;  and,  by  reason  of  said  conditions, 
plaintiff  has  not  been  able  to  improve  a  very 
large  portion  of  its  water  power  at  Piatt's 
Mills,  or  to  improve  a  large  portion  of  a 
manufacturing  building  erected  there  since 
the  suit>  to  take  the  place  of  one  damaged  by 
fire. 

"(17)  In  the  conduct  of  the  plaintiff's 
business  at  Piatt's  Mills,  a  large  quantity 
of  pure  water  for  dipping  and  cleansing  its 
manufactured  product  is  essential.  Prior 
to  the  introduction  of  the  sewerage  system 
of  the  city  of  Watcrbury,  the  plaintiff  had 
lieen  able  to  use  the  waters  of  the  Naugatuck 
river  for  that  purpose.  Since  said  date, 
l>oth  before  and  after  the  institution  of  the 
suit,  the  waters  of  the  river  have  become  so 
foul  that  they  cannot  be  used  for  the  pur- 


pose; and  the  plaintiff  is  compelled  to  take 
this  part  of  its  manufactured  product  to  a 
branch  of  its  works  in  the  city  of  Waterbury 
for  the  purpose  of  dipping  and  cleansing, 
and  return  the  same  to  Piatt's  Mills  for 
finishing. 

''(18)  The  plaintiff  has  used  two  differ- 
ent devices  for  carrying  off  the  accumula- 
tion upon  the  surface  oi  the  water :  A  log 
or  beam  was  placed  at  the  entrance  of  the 
canal,  so  inclined  as  to  throw  the  floating 
substances  away  from  the  canal  towards  the 
dam.  It  also  constructed  in  the  canal,  near 
the  raceway,  a  box  sunk  in  the  water,  with 
an  outlet  in  the  bottom.  When  the  canal 
was  full  of  water,  it  would  flow  over  the 
sides  of  the  box,  and  carry  into  the  box  the 
floating  materia],  and  this  was  conducted  in 
an  underground  drain  into  the  river.  It  did 
not  appear  from  the  evidence  that  any  other 
means  could  reasonably  be  adopted,  and  pre- 
serve the  full  efficiency  of  the  water  power. 

"(19)  The  noxious  and  offensive  odors 
created  by  said  sewage  in  the  manner  above 
stated,  and  the  pollution  of  the  waters  of  the 
river  by  said  sewage,  are  likely  to  increase 
with  the  growth  and  development  of  busi- 
ness and  population  in  the  citv  of  Water- 
bury;  ana,  unless  such  conditions  are  re- 
strained and  prevented,  the  value  of  the 
plaintiff's  said  premises  at  Piatt's  Mills  will 
DC  diminished,  if  not  substantially  de- 
stroyed. 

"(20)  In  the  vear  1808,  and  from  time 
to  time  down  to  the  year  1895,  by  authority 
of  its  charter  and  amendments  thereto,  the 
city  of  Waterbury  procured  its  water  sup- 
plies from  certain  streams  which  are  tribu- 
taries of  the  Naugatuck  river.  Some  of 
these  streams  flow  into  the  Naugatuck  river 
within  the  limits  of  the  city,  and  some  with- 
out. Two  other  streams,  known  as  'Great 
Brook'  and  'Little  Brook,'  flow  through  and 
near  the  center  of  the  city  into  said  river. 

"  (21 )  This  water  suppler  has  been  used  by 
the  inhabitants  of  said  city  in  their  resi- 
dences, stores,  offices,  factories,  hotels,  ree- 


dence  of  a  citizen  he  has  his  remedy  for  such 
damai^es  as  he  has  sustained.  Jacksonyllle  v. 
Doan.  145  III.  23,  83  N.  B.  878. 

Franklin  Wharf  Co.  v.  Portland.  67  Me.  46. 
~24  Am.  Rep.  1,  held  that  a  city  which  unrea- 
sonably neglected  or  refused  to  remoTe  deposits 
■coming  from  a  sewer  discharging  Into  a  public 
dock,  after  they  had  accumulated  In  such  quan- 
tities as  to  obstruct  navigation,  was  guilty  of 
creating  a  public  nuisance  and  liable  to  In- 
dictment, and  was  also  liable  to  an  action  of 
tort  at  the  suit  of  a  wharf  owner  suffering  spe- 
cial damages,  notwithstanding  that  the  city 
iLad  a  statutory  right  to  construct  its  sewer  so 
as  to  discharge  Into  the  public  dock  below  low- 
water  mark.  This  decision  rests  upon  the 
ground  that  the  statute  did  not  contemplate 
or  Include  the  right  to  create  a  nuisance,  pub- 
lic or  private,  which  would  Interfere  with  the 
right  of  navigation,  but  that  the  purpose  was 
to  enable  the  city  to  collect  and  deposit  refuse 
matter  In  the  public  dock,  where  it  would  ordl- 
narUy  be  so  distributed  and  dissipated  by  the 
elements  as  not  to  create  a  nuisance. 

A  city  authorized  by  statute  to  lay  out  com- 
mon sewers  ^'through  any  streets  or  private 
lands*'  may  construct  them  so  as  to  discharge 
into  tide  waters,  bnt  has  no  right  to  discharge 
48  L.  R.  A. 


mud  and  flith  through  the  same  in  such  quan- 
tities as  to  create  a  nuisance,  and  It  may  be 
restrained  by  injunction  from  continuing  the 
nuisance,  at  the  Instance  of  the  owner  of  a  pri- 
vate dock,  the  use  of  which  Is  interfered  with 
thereby.  Haskell  T.  New  Bedford,  108  Masa. 
208. 

A  village  is  liable  to  the  owner  of  premises 
near  a  creek  for  injuries  resulting  from  the 
pollution  of  air  and  water  by  the  sewage  dis- 
charged by  it  Into  the  creek.  The  declsloa 
rests  u];K>n  the  ground  that,  assuming  the  law- 
fulness of  the  construction  and  the  right  to  the 
use  of  the  sewer,  such  use  must  not  be  to  the 
injury  of  any  lawful  rights  of  another.  Moody 
T.  Saratoga  Springs,  17  App.  Dlv.  207,  45  N.  Y. 
Supp.  365. 

Mansfield  v.  Hunt,  19  Ohio  C.  C.  488.  held, 
upon  the  theory  that  a  city  had  the  right  to 
construct  its  system  of  sewers  with  an  outlet 
Into  a  stream  or  creek,  and  that  there  was  no 
fault  In  the  construction  either  as  to  plan  or 
in  the  execution  of  the  work,  that  It  was  lia^ 
ble  in  an  action  for  damages  for  maintaining 
a  nuisance,  to  a  riparian  owner,  whose  proper- 
ty was  Injured  by  the  corruption  and  pollution 
of  the  water  of  the  stream. 

Where  a  municipality  adopts  a  stream  as  aa 
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taurants,  and  for  public  buildings,  and  for 
flushing  gutters  and  watering  streets,  and 
for  all  the  various  purposes  for  which  city 
water  is  ordinarily  used,  and  after  so  being 
used  has  been  discharged  mostly  into  the 
said  sewers,  and  to  a  limited  extent  into  the 
natural  streams  within  the  city,  and  thus 
has  found  its  way  into  Naugatuck  river. 
The  quantity  of  water  so  used  is  about 
4,000,000  gallons  per  day. 

"(22)  The  sewers  were  constructed  under 
the  advice  of  a  skilful  and  competent  sani- 
tary engineer,  and  of  skilful  and  competent 
«ivil  engineers.     The  sanitary  engineer  was 

^dolph  Herring.  He  advised  the  city  of 
'  .  aterbury,  in  writing,  through  its  board  of 
sewer  commissioners  and  through  the  court 
of  common  council,  when  the  sewerage  sys- 
tem of  said  city  was  first  established,  in 
1883,  that  the  time  would  come  when  the 
waters  of  the  Naugatuck  river  would  no 
longer  be  able  to  properly  dilute  the  sewer- 
age from  the  sewers,  and  that  when  such 
time  should  arrive  it  would  be  necessary  for 
the  city  of  Waterbury  to  take  steps  to  re- 
move the  sewage  out  of  the  river  or  to  take 
some  other  proper  measure  by  which  the  wa- 
ters of  the  river  would  not  be  polluted  be- 
yond the  point  of  safe  tolerance. 

"(23)  The  plaintiff,  so  far  as  appears, 
took  no  part,  one  way  or  the  other,  concern- 
ing the  institution  of  the  sewerage  system 
of  the  city  of  Waterbury.  The  officers  and 
directors  of  the  plaintiff  company  are  resi- 
dents of  Waterbury.  For  more  than  twenty 
years  it  has  also  owned  and  occupied  a  fac- 
tory located  on  Great  brook,  in  the  city  of 
Waterbury,  in  which  it  now  employs*  from 
150  to  200  hands.  Before  the  introduction 
of  said  sewerage  system  the  refuse  from 
such  factory,  including  the  water  from 
water-closets  and  urinals  therein,  went  into 
Great  brook,  directly  or  indirectly,  and 
thence  into  the  Naugatuck  river.  Within  a 
year  or  two  after  said  introduction  of  said 
sewerage  system,,  and  as  soon  as  the  sewer 
was  built  in  the  street  on  which  was  the  city 


factory,  the  plaintiff,  in  compliance  with  the 
ordinances  of  the  city,  connected  its  city 
manufactory  with  the  sewer,  and  thereafter 
no  foul  water  of  any  kind  left  said  factory 
except  through  said  sewer. 

"  ( 24 )  Upon  trial  of  the  case  the  following 
question  of  evidence  arose:  Lewis  A.  Piatt, 
the  manager  of  the  plaintiff,  testified  that, 
after  the  burning  of  a  rolling  mill  at  Platt*8> 
Mills,  the  plaintiff  was  obliged  to  have  & 
rolling  mill  at  once,  and  there  was  no  place 
on  the  property  in  the  city  to  put  it ;  and  he 
proceeded  as  follows:  *And  afterwards  we 
put  up  a  building  about  150  feet  long  by  50 
feet  wide,  with  the  intention  of  moving  va- 
rious departments  from  the  city  mills  to 
Piatt's  Mills.  We  did  move  one  department 
there  at  first,  with  some  difficulty.  Q.  What 
do  you  mean  by  'some  difficulty?'  A.  Well. 
I  mean  there  was  some  objection  on  the  part 
of  the  people  who  had  charge  of  it, — the 
foreman.  Q.  That  is,  he  worked  in  that 
department  here  in  the  city?  A.  Yes.  Q. 
You  say  some  objection.  What  objection  ^ 
(Objected  to  as  being  hearsay  statements.) 
Court:  What  he  said,  you  don't  care  for. 
Q.  There  was  some  objection  on  their  part. 
I  want  to  know  what  the  objection  consisted 
of,  not  what  they  said, — whether  it  was  be- 
cause of  the  going  out  of  the  city,  or  what 
the  objection  was,  or  whether  it  was  attrib- 
utable to  this  nuisance.  That  is  all.  Mr. 
Harrison:  What  the  gentleman  seeks  is^ 
apparently,  to  avoid  the  rule  against  hear- 
say. Then  he  cannot  tell  what  the  party 
said,  but  he  is  going  to  ask  him  to  t^ll  your 
honor  the  substance  of  what  they  said. 
There  isn't  any  difference  in  the  principle. 
Mr.  Ailing:  Sometimes  the  very  hearsay  is 
admissible.  The  objection  a  person  gives  to 
doing  a  certain  thing  is  that  he  said  so  and 
so.  If  he  said  so,  it  doesn't  prove  that  the 
thing  exists,  but  it  shows  the  objection.  It 
isn't  hearsay  in  the  objectionable  sense.  It 
is  the  very  thing  we  want, — what  rea- 
son did  he  assign,  if  any,  for  not  going?  It 
isn't  offered  to  prove  that  there  was  a  stendi 


open  sewer,  it  Is  bound  to  keep  open  the  chan- 
nel and  to  remove  accumulations  of  filtb,  ashes, 
or  other  material  that  obstruct  the  flow  of 
the  water,  and  throw  it  out  of  its  banks  upon 
the  land  of  adjoining:  owners.  Blizzard  v. 
Danville,  175  Pa.  479,  34  Atl.  846. 

Owens  V.  Lancaster,  182  Pa.  257,  37  Atl. 
858,  applied  the  doctrine  of  the  preceding  case 
to  the  Injury  inflicted  by  allowing  ofTensive 
and  injurious  odors  and  smells  to  issue"  from 
the  pollutiDg  substances  discharged  into  a 
stream  from  city  sewers. 

Clark  V.  Peckham,  9  R.  I.  455,  held  that  a 
dty  had  an  implied  power,  arising  from  the 
duties  Imposed  npon  it  In  relation  to  its  streets 
and  highways,  to  construct  drains  or  sewers 
beneath  the  surface  for  the  purpose  of  carrying 
oft  the  water  coming  on  the  streets,  but  also 
held  that  if  a  drain,  either  from  its  improper 
construction  or  Improper  use,  creates  a  public 
nuisance,  the  city  Is  liable  for  damages  to  one 
specially  injured.  In  this  case  the  injury  to 
plaint! if  was  by  fllllng  up  and  pollution  of  the 
water  of  his  dock  by  sewage. 

The  Lea  ConBervancy  Board  v.  Hertford,  1 
Cababe  ft  El.  299,  48  J.  P.  628,  held  that  so 
long  as  a  public  body  complied  with  the  require- 
ments of  a  statute  permitting  the  discharge  of 
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sewage  into  a  stream  with  reference  to  purifi- 
cation, it  was  not  liable  to  an  action  for  a  nui- 
sance at  the  Instance  of  a  conservancy  board 
intrusted  with  the  management  of  the  river. 

O'Brien  v.  St.  Paul,  18  Minn.  176,  Gil.  163. 
holds  that  a  city  which  by  discharging  Its  sew- 
er into  a  stream  conducts  to.  and  empties  up- 
on the  property  of  a  lower  riparian  proprietor 
a  greater  body  of  water  than  the  natural  flow, 
to  the  Injury  of  such  owner.  Is  prima  facie 
guilty  of  creating  a  nuisance,  and  if  the  clr^ 
cumstances  exist  which  would  rebat  the  prima 
facie  character  of  the  act,  the  city  must  al- 
lege and  prove  it  as  a  Justification  in  an  actloa 
agalnat  It  for  damages. 

It  Is  not  entirely  clear  whether  the  cases- 
next  cited  proceed  upon  the  theory  that  there 
was  no  legislative  sanction  for  the  act  of  the- 
municipality,  or  upon  the  theory  that  the  l^s- 
lative  sanction,  if  there  were  such,  did  not 
protect  the  municipality  because  the  constitu- 
tional guaranty  as  to  property  rights  had  b<»«i 
infringed.  Where  the  constitutional  provision 
prohibits  the  damaging  as  well  as  the  taking 
of  private  property  for  public  use  without  com- 
pensation, or  where  the  court,  as  in  the  princi- 
pal case,  takes  the  view  that  the  infliction  t>r 
the  damages  in  question  amounts  to  a  taking 
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down  there,  but  it  is  offered  to  prove  that 
the  foreman  wouldn't  take  charge  because 
of  the  stench,  and  that  he  set  up  that  as  a 
reason.  This  evidence  is  in  no  sense  evi- 
dence as  to  condition  of  the  stench.  It  is  evi- 
dence as  to  the  reason, — the  difficulties  that 
he  assigned,  and  the  reasons  which  other 
people  assigned,  for  not  going  to  work;  the 
diHiculty  of  establishing  a  branch  of  indus- 
try where  the  stench  is  so  severe  that  the 
men  refuse  to  go  there.  Mr.  Harrison:  If 
it  was  a  controversy  between  this  company 
and  the  men  themselves  over  some  issue  or 
other,  and  this  was  a  material  fact,  then 
what  the  men  said  would  be  admissible,  be- 
cause they  would  be  parties.  These  men  are 
not  parties  to  these  proceedings.  This  evi- 
dence is  introduced  for  the  purpose  of  asking 
your  honor  to  find  damages  for  them  in  a 
large  amount,  and  your  honor  is  asked  to 
find  and  hear  what  some  men  said  about  the 
stench  there,  as  a  reason.  Mr.  Terry:  No, 
no.  Mr.  Harrison:  The  substance  of  what 
they  said, — the  objection  they  made  to  go- 
ing there  is  necessarily  the  substance  of 
what  they  said  on  the  subject.  The  proper 
way  to  prove  that  is  to  call  the  men  them- 
selves, and  see  what  they  have  to  say  about 
it,  not  what  they  said  to  this  employer ;  non 
constat  but  what  they  said  something  else. 
Perhaps  they  were  trying  to  push  up  their 
wages.  Mr.  O'Neill:  There  is  another  ob- 
jection. This  objection  on  the  part  of  the 
man  going  down  there  was  all  after  this  con- 
troversy arose.  These  new  mills  were  set 
up  here  within  the  last  two  or  three  years, 
and  it  would  be  very  easy  for  a  person  to 
make  out  a  case, — for  a  person  to  make  evi- 
dence for  himself.  Mr.  Ailing:  All  that  is 
simply  to  the  weight  of  the  testimony.  If 
he  can't  get  workmen  to  go  there  on  account 
of  the  stench,  he  can't  carry  on  his  work,  and 
that  depreciates  the  value  of  his  property. 
The  Court:  I  am  inclined  to  think  you  are 
entitled  to  the  fact,  if  it  is  a  fact,  that  you 
can't  get  workmen  to  go  there  on  account  of 
the  stench.    Mr.  O'Neill :    It  doesn't  give  us 


any  opportunity  to  cross-examine  the  man 
who  made  the  statement.  The  Court:  I 
think  I  will  allow  the  witness  to  answer  th& 
question.  Mr.  Harrison:  I  think  this  fact 
ought  to  appear  in  the  record,  as  to  the  time 
when  this  took  place,  so  that  it  may  appear 
whether  it  was  after  this  suit  was  brought. 
Mr.  Terry:  Yes;  it  was  after  this  suit  waa 
brought.  But  that  don't  afi'ect  the  question 
whether  it  has  injured  our  property,  and 
prevented  us  from  developing, — whether  it 
has  occurred  before  or  after.  (Exception 
by  the  defense.)  Q,  You  say  some  objection. 
What  objection?  A.  The  foreman  waa 
afraid  his  health  would  be  injured,  and  he 
anticipated  difficulty  in  keeping  his  work- 
men together.  Q.  Well,  for  what  reason  f 
A.  On  account  of  the  sewage  in  the  river.  Q. 
Whether  or  not,  in  fact,  you  have  been  pre- 
vented by  that  cause  from  increasing  your 
plant  down  there  by  filling  up  the  unoccu- 

Sied  portion,  which  you  testified  to  yester- 
ay,  of  this  new  factory  which  you  have 
built?  A,  Yes;  I  have  attempted  to  move 
three  departments  to  that  building,  and  I 
have  met  with  the  same  objection.  Q.  So,, 
if  I  understand  you  correctly,  substantially 
half  of  this  new  building  remains  unused  at 
the  present  time?  A.  Just  about  half.** 
Afterwards  the  plaintiff  introduced  sundry 
operatives  of  the  plaintiff  in  its  city  factory,, 
who  testified  that  they  objected  to  go  down 
to  Piatt's  Mills  to  work  on  account  of  the- 
offensive  nuisance  there. 

"(25)  Franklin  G.  Newbert  was  called 
as  a  witness  by  the  plaintiff,  and  testified  he 
was  in  the  employ  of  Platt  Bros.  &  Com- 
pany, and  had  charge  of  the  short-eyelet  de- 
partment. The  following  question  wa» 
asked  on  the  direct  examination:  'Q. 
Whether  or  not  Mr.  Platt  has  been  to  you 
with  reference  to  moving  your  department 
or  works  down  to  Piatt's  Mills?  A.  Yes; 
he  did.  Q.  Whether  you  made  any  objec- 
tion to  going  down,  to  Mr.  Platt?  A.  I  did 
object.  Q.  For  what  reason  ?  A.  Because  of 
the  smell    down    there, — in    regard    to  my 


of  property  In  the  constitutional  sense,  it  Is 
not  Important  to  determine  the  question  as  to 
le^laiatlve  sanction,  since,  even  if  there  be  such 
sanction,  it  is  ineffectual,  unless  the  constitu- 
tional provision  has  been  complied  with. 

A  riparian  owner  has  the  right  to  have  the 
water  of  a  stream  flow  over  her  land  in  its 
natural  purity,  and  such  a  pollution  of  the 
stream  by  a  municipal  corporation  as  substan- 
tially impairs  Its  value  for  the  ordinary  pur- 
poses of  life,  and  renders  it  measurably  unfit 
for  domestic  purposes,  is  an  actionable  nui- 
sance. Peterson  v.  Santa  Rosa,  119  Cal.  387, 
61  Pac  557. 

Equity  will  enjoin  the  pollution  of  a  stream 
by  the  discharge  of  city  sewage  therein,  ren- 
dering the  water  unfit  for  domestic  use  or  for 
the  drink  of  domestic  animals.  Dwlght  v. 
Hayes,  150  111.  273,  37  N.  E.  218. 

A  municipal  cori>oration  cannot  empty  its 
sewage  into  a  stream  of  water  where  the  re- 
sult is  the  pollution  of  the  stream,  and  a  bill 
in  equity  to  restrain  the  nuisance  will  lie  on  be- 
half of  any  person  injured.  Bobb  v.  LaGrange, 
158  III.  21.  42  N.  E.  77. 

A  city  is  liable  for  damages  caused  by  the 
flooding  of  plaintiff's  lot  and  the  deposit  of  filth 
thereon,  caused  by  the  discharge  of  surface 
48  L.  R.  A. 


water  and  sewage  by  the  city  into  a  water- 
course which  has  not  sufficient  capacity  to- 
carry  away  the  increased  amount  of  water. 
Noonan  v.  Albany,  79  N.  Y.  470,  35  Am.  Rep. 
540. 

A  city  which  by  artificial  drainage  causea 
sewage  to  pollute  a  etream.  rendering  its  water 
unfit  for  use,  and  covering  its  banlcs  with  filth 
and  unwbolesome  sediment,  creates  a  nuisance 
for  which  it  is  liable  In  damages  to  a  riparian 
owner  who  Is  specially  injured.  Chapman  v. 
Rochester,  110  N.  Y.  273,  1  L.  K.  A.  290,  18  N. 
E.  88. 

A  city  is  liable  in  damages  to  the  operator 
of  a  ferry  where  it  causes  a  new  sewer  to  be 
constructed  by  which  it  diverts  an  old  water- 
course from  its  former  channel,  and  discharges 
the  same  together  with  surface  water  and 
drainage  Just  about  a  ferry  slip,  which  the 
plaintiff  is  entitled  to  enter,  whereby  the  same- 
is  filled  up  and  obstructed  by  sand  and  dirt. 
Sleight  V.  Kingston,  11  Hun.  594. 

Dolton  V.  New  Rochelle,  84  Hun,  281,  32  N. 
Y.  Supp.  442.  upheld  a  decree  enjoining  a  city 
from  permitting  the  outflowing  material  of  a 
city  sewer  to  discharge  into  Ix)ng  Island  sound' 
where  it  would  become  offensive  or  injurloua 
to  the  health  or  property  of,  or  In  any  manner 
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health/  It  appeared  that  this  was  since  the 
bringing  of  this  action,  and  that  the  witness 
had  not  left  the  Waterbury  factory.  The  de- 
fendant objected  to  this  evidence  because  it 
appeared  that  the  witness  had  not  made  any 
obiection  to  going  to  Piatt's  Mills  until  af  t^ 
this  action  was  brought.  To  the  ruling  of 
the  court  admitting  the  question,  the  defend- 
ant excepted. 

"(26)  In  March,  1877,  the  general  assem- 
bly passed  an  act  concerning  the  city  of  Wa- 
terbury (8  Spec.  Laws,  pp.  121-127).  By 
§  11  of  said  act,  it  was  to  take  effect  when 
accepted  by  said  city  at  a  special  meeting  to 
be  duly  warned  and  held  for  that  purpose. 
The  defendant  offered  to  show  that,  at  a  spe- 
cial meeting  of  the  citizens  of  Waterbury 
held  in  pursuance  of  said  act,  the  city  voted 
not  to  accept  the  act.  The  court  excluded 
the  evidence,  and  the  defendant  duly  ex- 
cepted. 

"(27)  On  the  trial  of  the  case  the  defend- 
ant offered  to  show,  from  the  records  of  the 
board  of  sewer  commissioners  of  the  city  of 
Waterbury,  the  warning  of  the  ftrst  meet- 
ing of  the  board  of  sewer  commissioners,  for 
the  purpose  of  organization,  signed  by  the 
mayor  of  the  city  April  17,  1882,  for  the 
purpose  of  showing  that  the  board  was  or- 
ganized under  the  act  of  1881,  and  proceeded 
to  employ  engineers,  to  adopt  a  plan,  and  to 
construct  these  sewers,  acting  independently, 
under  authority  of  the  act  of  1881.  Upon 
this  offer  the  court  said :  'Is  it  for  the  pur- 
pose of  showing  that  they  were  compelled  to 
build  the  sewer?  Mr.  Burpee:  Yes.  The 
Court:  It  is  ruled  out.  Mr.  Burpee: 
There  are  a  number  of  other  records  for  that 
same  purpose.  I  think  this  is  sufficient  for 
that  point.'  The  defendant  duly  excepted  to 
said  ruling. 

"(28)  The  court  found  the  damages  to 
the  plaintiffs  to  the  commencement  of  the 
euit  to  be  $600,  and  rendered  judgment  for 
that  amount  and  costs,  together  with  an 
order  and  injunction. 

"  ( 29 )   On  the  trial  of  the  case  the  plaintiff 


claimed  that  the  defendant  was  bound  to 
take  its  sewage  out  of  the  river,  so  as  to  pre- 
vent its  becoming  a  nuisance  to  the  plain- 
tiff's property,  or  to  assess  and  pay  the 
plaintiff  its  damages  under  the  said  act 
of  1881. 

"(30)  The  defendant  offered  testimony 
from  which  I  find  that  the  expense  to  the 
city  of  Waterbury  in  removing  said  sewage 
from  the  Naugatuck  river,  or  of  preventing 
the  unreasonable  pollution  of  its  waters  by 
reason  of  such  sewage,  will  be  very  greats 
and  that  such  work  will  take  considerable 
time,  and  asked  that,  if  an  order  of  injunc- 
tion was  issued,  that  it  be  so  drawn  as  not 
to  take  effect  immediately,  nor  within  a  pe- 
riod of  three  years  from  date.  It  is  found 
that  a  reasonable  period  for  the  defendant  to 
remove  said  sews^  from  the  river,  or  to 
otherwise  prevent  the  waters  of  the  river 
from  being  unreasonably  polluted,  would  be 
the  1st  of  December,  1902. 

"(31)  The  defendant  now  further  object- 
ing that  the  injunction  order  should  not  be 
so  drawn  as  to  prevent  the  use  of  the  waters 
of  said  Naugatuck  river  for  said  sewage  dur- 
ing the  seasons  of  the  year  when  the  flow  of 
the  river  is  full  and  sufficient  for  the  safe 
dilution  of  the  said  sewage,  it  is  found  upon 
the  evidence  that  such  use  of  said  river  at 
the  present  time  is  safe,  and  not  injurious  to 
the  plaintiff,  during  the  months  of  the  year, 
except  June,  July,  August,  September,  and 
October,  and  for  those  months  it  is  unsafe 
and  injurious  to  the  plaintiff,  as  heretofore 
stated  and  described. 

"(32)  The  plaintiff's  attorney,  to  prove 
the  allegations  of  the  fifth  paragraph  of  the 
complaint,  offered  to  show  that  he  had  at 
one  time  given  verbal  notioe  to  the  sewer  com- 
missioners of  the  city  of  Waterbury  that 
they  should  cease  to  pollute  the  waters  of 
the  Naugatuck  river.  The  defendant  ob- 
jected on  the  ground  that  nothing  in  the 
charter  of  the  defendant  city  authorized  the 
board  of  sewer  commissioners  to  stop  sewer- 
ing into  the  Naugatuck  river,  or  to  do  any- 


be  a  ntilsanice  to,  plaintiff,  who  was  the  owner 
•of  a  lot  bordering  on  the  sound,  It  appearing 
that  the  sewtige  flowing  from  the  sewer  had 
been  deposited  upon  the  flats  in  front  of  his 
property,  and  that  the  odors  arising  therefrom 
were  so  offensive  that  his  bouse  became  unin- 
habitable. 

A  city  is  not  Justifled  in  discharging  the  con- 
tents of  its  sewer  into  a  stream  of  water  be- 
longing to  the  ciass  designated  as  "prrivate  wa- 
tercourses,*' in  which  the  general  public  have  no 
Interest,  and  the  title  to  the  bed  of  which,  to- 
gether with  the  use  of  the  water,  belongs  to 
the  riparian  owners.  Hooker  v.  Rochester,  87 
Hun,  181. 

A  city  has  no  right  to  destroy  a  natural  wa- 
tercourse by  collecting  impure  drainage  and 
casting  the  same  Into  It.  Butler  v.  Edgewater, 
2  Sllv.  Sup.  Ct.  8.  6  N.  T.  Supp.  174. 

A  perpetual  Injunction,  with  at  least  nomi- 
nal damages.  Is  justifled  where  a  city  by  a  per- 
manent system  of  sewers  collects  sewage  and 
empties  it  Into  a  natural  non-navlgable  stream, 
whereby  the  water  of  plaintiff's  millpond  Is 
polluted  and  rendered  unfit  for  use.  Sch river 
V.  Johnston,  71  Hun,  232,  24  N.  Y.  Supp.  1088. 

The  discharge  of  sewage  into  a  pond  by  a 
city,  resulting,  not  only  in  pollution  of  the 
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water,  but  also  in  the  depositing  of  offensive 
matter  upon  the  plaintiff's  premises,  is  a  nnJ- 
sance  which  will  be  enjoined.     Ibid, 

An  action  may  be  maintained  for  damages 
for  discharging  the  sewage  of  a  city  through 
creelcs  of  adjacent  towns  to  tbe  detriment  of 
lands  along  such  creeks,  and  an  injunction 
may  be  granted  restraining  such  use.  Hooker 
V.  Rochester,  35  N.  Y.  S.  R.  408,  12  N.  Y.  Supj^ 
671. 

A  city  is  liable  In  damages  for  the  pollution 
of  a  stream  by  the  drainage  of  sewage  into  it. 
wheret>y  the  water  of  the  stream  and  of  springs 
fed  by  it  is  rendered  unfit  for  use,  and  deposits 
of  filth  are  left  on  the  banks  of  the  stream  at 
times  of  overflow.  Good  v.  Altoona,  162  Pa. 
493    29  Atl.  741. 

In  Albertson  V.  Philadelphia,  12  W.  N.  C 
158,  and  in  Martin  v.  Philadelphia,  26  W.  N.  C. 
120,  the  court,  without  writing  an  opinion, 
granted  injunctions  at  the  instance  of  property 
owners  restraining  a  city  from  draining  sew- 
age into  streams  flowing  through   their  land. 

III.  Taking  or  damaging  property. 

It  will  be  observed  that  the  point  of  depart- 
ure of  the  principal  case  (which  held  that  a 
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thiog  else  with  the  sewage  except  to  empty 
it  into  Bueh  river,  and  they  were  not  the 
agents  of  the  city  to  receive  protests  or  no- 
ticesy  or  for  any  other  purpose,  except  to 
manage  the  sewer  system  of  the  city  in  the 
manner  prescribed  by  the  charter  of  the  city. 
The  court  admitted  the  evidence,  and  the  de- 
fendant duly  excepted  to  the  ruling. 

"(33)    The  defendant  claimed  (a)    that 
the  construction  of  said  sewers  was  a  pub- 
lie,  governmental  work;  (b)  that  the  use  of 
said  sewers  was  a  public,  governmental  use; 
(c)  that  the  use  of  said  sewers  as  above  de- 
scribed was  a  reasonable  use  thereof;    (d) 
that  the  defendant  had  the  legal  right  to 
use  its  water  supply  for  the  purposes  and 
in  the  manner  above  described ;  (e)  that  the 
use  of  said  water  supply  in  the  manner  and 
for  the  purposes  above  described  was  a  rea- 
sonable use  thereof;    (f)  that  inasmuch  as 
the  plaintiff  itself  had  been  for  a  Ions  time, 
and  was  still,  contributing  to  the  pollution 
of  the  Naugatuck  river  in  the  same  manner 
as  other  inhabitants  of  the  city,  it  was  not 
entitled  to  either  damages  or  relief  by  in- 
junction ;  (g)  that  the  plaintiff,  by  obstruct- 
ing the  free  flow  of  the  water  in  the  Nauga- 
tuck river  by  its  dam  as  above  described, 
caused  or  contributed  to  its  own  injuries, 
and  that  it  was  not,  therefore,  entitled  to 
any  damages,  or  to  injunctive  relief;    (h) 
that  the  injuries  complained  of  and  found  to 
exist  were  and  are  not  direct,  but  consequen- 
tial merely;   (i)  that  the  charter  of  the  de- 
fendant and  its  amendments  do  not  provide 
for  compensation  for  merely  consequential 
injuries  resulting  from  the  construction  or 
use  of  said  sewers;  (j)  that  the  injuries  to 
the  plaintiff  are  not  so  great  as  to  require 
the  expenditure  by  the  defendant  of  $1,000,- 
000  or  more  for  relief  from  plaintiff's  pres- 
ent injuries;    (k)   that  the  plaintiff  is  not 
entitled  to  damages  and  to  injunctive  relief 
also;    (1)   that  the  defendant  is  not  liable 
for    consequential    injuries   resulting   from 
the  construction  of  its  sewers,  or  the  reason- 
able use  thereof;  (m)  that  the  construction 


and  maintenance  of  said  sewers  by  the  de- 
fendant were  authorized  by  express  legisla- 
tive authority,  and  that  therefore  the  plain- 
tiff was  not  entitled  to  injunctive  relief; 
(n)  that,  if  the  plaintiff  was  entitled  to  in- 
junctive relief,  it  is  entitled  to  have  the  de- 
fendant restrained  only  until  the  plaintiff's 
damages  have  been  ascertained  and  paid; 
(o)  that  inasmuch  as  no  evidence  has  snown 
that  the  water  in  the  Naugatuck  river  was 
contaminated  to  a  noxious  or  offensive  de- 
gree at  any  time  except  during  the  months 
of  July,  August,  and  September  in  each 
year,  the  defendant  ought  not  to  be  c; joined 
from  the  use  of  the  river  except  during  those 
months.  The  attention  of  the  court  was  not 
called  to  the  claim  numbered  'o'  until  judg- 
ment had  been  rendered  in  the  cause." 

The  appeal  assigns  for  error  the  action  of 
the  court  (1)  in  respect  to  certain  prelimin- 
ary motions  and  the  demurrers;  (2)  in  the 
rulings  on  the  admission  of  testimony  as 
stated  in  the  finding;  (3)  in  overruling  the 
defendant's  claims  set  forth  in  paragraph  33 
of  the  finding;  (4)  in  finding  the  fact  stated 
in  paragraph  10  of  the  finding, — ^that  sew- 
age from  said  sewers  had  settled  in  the  wa- 
ters of  the  pond  made  by  the  plaintiff's  dam 
and  the  canal  leading  therefrom,  because 
there  is  no  allegation  in  the  complaint  to 
that  effect,  and  no  such  issue  of  fact  is 
raised  by  the  pleadings. 

Messrs,  I<ynde  Harrison,  John  O'lfeill, 
Iiveien  F.  Bnrpee,  and  John  P.  Kelloss, 

for  appellant: 

Plaintiffs  do  not  claim  that  any  estate, 
right,  etc.,  of  theirs  was  taken  for  the  con- 
struction of  those  sewers.  They  have  been 
injured  only  by  the  subsequent  use  of  thcoL 
Such  injuries  are  indirect  and  consequential, 
and  neither  the  special,  nor  any  other  law, 
makes  this  defendant  responsible  for  such 
injuries,  if  the  use  of  the  sewers  has  been 
without  negligence,  unskilfulness,  or  malice. 

Bradley  v.  New  York  d  N.  H.  R.  Co.  21 
Conn.  294;  Pennsylvania  R.  Co,  v.  Lippin- 


dty  was  liable  to  a  rlparlai\  owner  for  damages 
to  his  property  by  noxious  and  filthy  subsUnces 
deposited  thereon  In  consequence  of  the  pollu- 
tion of  the  river  by  city  sewers  discharging  In- 
to the  same,  and  enjoined  it  from  continuing 
the    nuisance)     from    Yalpabaiso    v.    Haobn 
(whl<di  denied  an  injunction  under  similar  cir- 
<rum8tancefl)   is  where  the  queetlon  as  to  the 
-constltntioaai  provision  against  talcing  private 
property  for  public  use  without  compensation 
is  reached.     The  principal  case,  upon  the  as- 
aumption  that  the  act  of  the  municipality  had 
legislative   sanction,   held   that   such    sanction 
was   ineffectual  because  the  damages  inflicted 
amounted  to  a  taking  of  property  In  the  con- 
stitutional sense,  while  Yalpabaiso  v.  Hagkn 
beld.    with   reference   to   substantially   similar 
damages,  that  they  did  not  amount  to  a  tak- 
ing of  property,  and,  therefore,  since  the  act 
of    tbe   municipality   had    legislative    sanction 
It  was  within  the  protection  of  the  rule  exon- 
«ratiiiir  municipal    corporations  from   liability 
for  consequential  damages. 

The  latter  decision  has  the  support  of  a 
prior  decision  in  the  same  state.  Richmond  v. 
Test.  18  Ind.  App.  482,  48  N.  E.  610,  aupra, 
which  held  that  the  destruction  of  the  value 
of  a  riparian  owner's  manufacturing  plant  by 
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the  discharge  of  city  sewage  Into  a  stream  did 
not  constitute  a  taking  of  property  within  the 
constitutioual  provision. 

The  court  in  Herrifleld  v.  Worcester,  110 
Mass.  210,  14  Am.  Rep.  592,  which  denied  the 
right  of  a  riparian  owner  to  recover  from  a  city 
damages  caused  by  the  pollution  of  a  stream 
by  city  sewage,  rendering  the  water  unfit  for 
manufacturing  purposes,  so  far  as  the  pollu- 
tion was  attributable  to  the  plan  of  sewerage 
adopted  by  the  city,  remarked  that  the  right  of 
which  plaintiff  alleged  a  violation  was  not  that 
of  acquired  property  in  possession,  and  was  not 
an  absolute  right,  but  a  natural  one  qualified 
and  limited  by  the  existence  of  like  rights  in 
others,  and  was  incident  merely  to  his  owner- 
ship of  land  through  which  the  stream  had  its 
course.  Again  it  remarked  that  the  detriment 
consisted  In  the  unfitness  of  the  stream  for 
certain  uses  in  the  plaintifTs  works,  whereby 
he  was  deprived  of  a  capacity.  Incident  to  the 
ownership  of  his  land,  to  make  such  use  of  its 
waters  as  they  passed,  and  that  there  was  no 
allegation  of  damage  to  his  property  otherwise 
than  by  such  depredation;  no  allegation  that 
a  nuisance  was  created  which  injuriously  af- 
fected his  land  or  the  occupation  thereof. 
These  remarks  indicate  that  there  may  have 
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cott,  116  Pa.  472,  9  Atl.  871;  Pennsylvania 
R.  Co.  V.  Marchant,  119  Pa.  641,  13  AU.  690. 

This  act  was  imposing  upon  a  munici- 
pal corporation  a  great  burden  in  order  to 
protect  the  public  health.  Such  corpora- 
tions are  created  solely  for  the  public  good, 
and  are  the  appropriate  agencies  to  protect 
the  public  interests. 

Central  R,  d  Electrio  CoJs  Appeal,  67 
Conn.  219,  35  Atl.  32. 

By  reason  of  the  terms  of  the  act  this  was 
a  work  of  which  it  had  no  control,  but  which 
was  in  charge  of  the  sewer  commissioners, 
who  were  public  officers,  independent  of  the 
defendant,  and  not  its  servants  or  agents. 

If  a  workman  had  been  injured  by  the  neg- 
ligence of  these  commissioners  in  the  per- 
formance of  the  work,  the  city  would  not 
have  been  liable. 

Jewett  V.  "New  Haven,  38  Conn.  389,  9  Am. 
Rep.  382 ;  Mead  v.  "New  Haven,  40  Conn.  74, 
16  Am.  Rep.  14;  Mahoney  v.  Boston,  171 
Mass.  427,  50  N.  E.  939. 

If  evidence  of  refusal  to  accept  the  plan 
of  the  legislature  had  been  admitted,  the  ar- 
gument would  have  been  very  strong,  after 
the  passage  of  the  act  of  1881,  that  the  legis- 
lature had  determined  to  take  the  matter  into 
its  own  hands  and  to  force  this  system  upon 
the  city,  with  all  its  details.  These  facts 
would  have  put  defendant  within  the  rea- 
soning of  Jones  V.  New  Haven,  34  Conn.  II. 

The  carrying  power  of  running  water,  in 
streams  large  enough  to  be  of  public  use,  be- 
longs to  the  public  for  all  beneficial  public 
purposes,  and  private  ownership  is  subject 
to  public  rights  or  public  use. 

The  public  have  a  right  or  easement  in 
such  rivers,  as  common  highways,  for  pass- 
ing and  repassing  with  vessels,  boats,  or  any 
water  craft. 

2  Rolle,  Abr.  107;  Royal  Fishery  of  the 
Banne,  Davies'  Rep.  66,  155,  Dub.  ed.  1762; 
Adams  v.  Pease,  2  Conn.  481 ;  Com,  v.  Ohapin, 
6  Pick.  202,  16  Am.  Dec.  386;  Haskell  v.  New 
Bedford,  108  Mass.  214;  Brown  v.  Chad- 
houme,  31  Me.  18,  60  Am.  Dec.  641;  Know 


V.  Chaloner,  42  Me.  150;  Carter  v.  Thursto/n^ 

58  N.  H.  106,  42  Am.  Rep.  684;  SU  Louis,  L 
M.  d  8.  R,  Co.  V.  Ramsey,  53  Ark.  314,  8  L. 
R.  A.  559,  13  S.  W.  931 ;  Weise  v.  Smith,  a 
Or.  445,  8  Am.  Rep.  621 ;  Felger  v.  Robimton, 
3  Or.  466;  Moore  v.  Sanhome,  2  Mich.  523, 

59  Am.  Dec.  209;  Stuart  v.  Clark,  2  Swan, 
16,  58  Am.  Dec.  49;  Lamprey  v.  State,  52 
Minn.  181,  18  L.  R.  A.  670,  53  N.  W.  1139; 
Barnard  v.  Sherley,  135  Ind.  647,  24  L.  R. 
A.  568,  34  N.  E.  600,  35  N.  E.  117. 

The  Naugatuck  river  must  be  classed  as 
a  public  stream,  subject  to  public  fights  and 
public  uses. 

Public  rights  in  a  stream  cannot  be  affectr 
ed  by  the  enlargement  and  assertion  of  pri- 
vate rights  in  running  water. 

Brooks  V.  Cedar  Brook  &  S.  C.  River  Im- 
prov,  Co.  82  Me.  17,  7  L.  R.  A.  460,  19  Atl. 
87 ;  Hollister  v.  Union  Co.  9  Conn.  443.  25 
Am.  Dec.  36. 

If  defendant  itself  constructed  these  sew- 
ers, it  was  performing  a  governmental  work,, 
imposed  upon  it  for  the  public  good. 

For  any  damage  caused  by  the  perform- 
ance of  such  work,  or  by  the  manner  in 
which  it  is  performed,  there  ia  no  remedy 
unless  it  be  given  by  statute. 

Jones  V.  New  Haveny  34  Conn.  13;  Hewi- 
son  V.  New  Haven,  37  Conn.  475,  9  Am.  Rep. 
342;  Jewett  v.  New  Haven,  38  Conn.  376,  9 
Am.  Rep.  382;  Bronson  v.  Wallinffford,  54 
Conn.  513,  9  Atl.  393;  Cone  v.  Hartford.  2» 
Conn.  372;  Mead  v.  New  Haven,  40  Conn. 
72,  16  Am.  Rep.  14;  Diamond  Match  Co.  v. 
New  Haven,  55  Conn.  510,  13  Atl.  409:  1 
Beach,  Mun.  Corp.  §  269;  Hooker  v.  New 
Haven  &  N.  Co.  15  Conn.  312;  BovXUm  t. 
Crowther,  2  Barn.  &  C.  711. 

Defendant  has  made  only  a  reasonable  use- 
of  its  sewers  and  the  waters  of  the  Nauga- 
tuck river.  For  the  consequences  of  snob 
use,  the  law  is  now  weU  established  that  one 
riparian  proprietor  is  not  liable  to  another. 

Merrifield  v.  Worcester,  110  Mass.  216.  14 
Am.  Rep.  592;  Barnard  v.  Sherley,  135  Ind. 
647,  24  L.  R.  A.  668,  34  N.  E.  600,  35  X. 


been  In  the  mind  af  the  court  a  distinction  be- 
tween a  mere  Injury  to  the  water  right  and  an 
Injury  to  the  land.  If  the  court  intended  to 
make  such  distlnctiou,  the  decision*  though  it 
supports  the  decision  In  Richmond  v.  Test,  18 
Ind.  App.  482,  48  N.  E.  610,  supra,  does  not 
support  Valparaiso  v.  Hagbn. 

Malone  v.  Philadelphia,  2  Pennyp.  370,  de- 
nied the  right  of  the  owner  of  a  wharf  to  re- 
cover damages  from  a  city  caused  by  the  fill- 
ing up  of  the  dock  at  the  side  of  the  wharf 
by  sewage  from  a  sewer,  which  under  the  au- 
thority oif  statute  a  city  had  constructed  to  the 
low- water  mark  of  the  river.  The  decision 
rests  upon  the  ground  that  a  municipal  corpo- 
ration is  not  liable  in  an  action  for  consequen- 
tial damages  to  private  property  unless  it  be 
given  by  statute,  where  the  act  complained  of 
is  done  under  a  valid  act  of  the  legislature, 
and  there  has  been  no  want  of  reasonable  care 
or  reasonable  skill  in  the  execution  of  the  pow- 
er, although  the  same  act  if  done  without  legis- 
lative sanction  would  be  questionable. 

Among  the  caaes  heretofore  cited  with  refer- 
ence to  which  it  was  said  that  it  was  not  ap- 
parent whether  the  court  proceeded  upon  the 
theory  of  a  want  of  legislative  sanction  or  up- 
on the  theory  of  a  violation  of  the  constitu- 
48  L.  R.  A. 


tional  guaranty  are  several  New  York  casra 
The  position  of  the  New  York  courts,  which 
obviated  the  necessity,  in  those  cases,  of  choo»- 
ing  between  the  two  alternatives,  is  well  Uloa- 
trated  by  Seifert  v.  Brooklyn,  101  N.  Y.  139. 
54  Am.  Rep.  664,  4  N.  E.  321,  which  held  that 
a  city  vma  liable  to  a  property  owner  whose 
land  was  inundated  by  the  overflow  ftom  city- 
sewers  which  were  of  Insufficient  capacity. 
The  court  said :  "It  is  a  principle  of  the 
fundamental  law  of  the  state  that  the  property 
of  individuals  cannot  be  taken  for  public  ose 
except  upon  the  condition  that  just  compensa- 
tion be  made  therefor,  and  any  statute  confer- 
ring power  upon  a  municipal  body,  the  exercise- 
of  which  results  in  the  appropriation,  destrnc- 
tion,  or  physical  injury  of  private  property  by 
such  body,  is  Inoperative  and  ineffectual  to  pro- 
tect it  from  liability  for  the  resultant  dama^es^ 
unless  some  adequate  provision  is  contained  La. 
the  statute  for  making  such  compenaation.  The 
Immunity  which  extends  to  the  consequences^ 
following  the  exercise  of  judicial  or  discretion- 
ary power  by  a  municipal  body,  .  .  .  pre- 
supposes  that  such  consequences  are  .awful  in 
their  character,  and  that  the  act  performed 
might  in  some  manner  be  lawfully  authorised. 
When  such  powxir  can  be  exercised  so  as   not 
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E.  117;  Hazeltine  v.  Case,  46  Wis.  394,  32 
Am.  Rep.  715,  1  N.  W.  66;  Middlesex  Co. 
■y.  McCue,  149  Mass.  104,  21  N.  E.  230; 
Wheeler  v.  Worcester,  10  Allen,  591 ;  ^ain- 
ard  v.  NeiDton,  154  Mass.  255,  27  N.  E.  995; 
Beack  V.  Sterling  Iron  d  Zinc  Co.  54  N.  J. 
Eq.  65,  33  Atl.  286;  Keeney  d  W.  Mfg.  Co. 
-V.  Union  Mfg.  Co.  39  Conn.  576;  West  Cum- 
berland Iron  d  Steel  Co.  t.  Kcnyon,  L.  R. 
11  Ch.  Div.  783;  People  eao  rel.  Ricks  Water 
Co.  y.  Elk  River  Mill  d  Lumber  Co.  107  Cal. 
214,  40  Pac.  486;  Richmond  y.  Test,  18  Ind. 
App.  482,  48  N.  E.  610;  Valparaiso  v.  Ha- 
gen  (Ind.)  post,  707,  54  N.  E.  1062;  Gilbert 
V.  Showerman,  23  Mich.  448. 

The  plaintiffs  are  not  entitled  to  an  in- 
junction, because  they  directly*  and  indirect- 
ly cause  the  nuisance  of  which  they  com- 
plain. 

Shepaug  Voting  Trust  Cases,  60  Conn. 
587,  24  Atl.  32;  Enfield  Toll  Bridge  Co.  v. 
Connecticut  River  Co.  7  Conn.  49;  Bigelow 
-y.  Hartford  Bridge  Co.  14  Conn.  565,  36  Am. 
Dec.  502;  Nonvich  Gaslight  Co.  v.  Norwich 
-City  Gas  Co.  25  Conn.  19 ;  Falls  Village  Wa- 
ter Power  Co.  v.  Tibbetts,  31  Conn.  168; 
Hawley  y.  Beardsley,  47  Conn.  571;  New 
York,  N.  B.  d  H.  R.  Co.  y.  Long,  72  Conn. 
10,  43  Atl.  559;  Iricin  y.  Dixion,  9  How. 
29,  13  L.  ed.  34;  Curtis  v.  Winslow,  38  Vt. 
•692;   Caseady  v.  Cavenor,  37   Iowa,  300. 

No  injunction  should  be  decreed  in  this 
ease  while  the  state  of  Connecticut,  in  its 
sovereign  capacity,  acting  through  and  by 
its  general  assembly,  is  taking  affirmative 
■action  to  regulate  and  control  the  disposal  of 
sewage  matter  throughout  the  state. 

The  courts  will  recognize  the  public  insti- 
tutions of  the  country,  and  what  they  are 
•doing. 

Oxford  Poor-Rate,  8  El.  ft  Bl.  185;  United 
States  y.  Williams,  6  Mont.  379,  12  Pac.  851. 

If  a  nuisance  has  been  alleged  and  proved 
to  exist,  it  is  a  public  nuisance,  from  which 
the  plaintiff  suffered  no  dibtinct  damage. 

O'Brien  v.  Norunch  d  W.  R.  Co.  17  Conn. 
375;  Seeley  ▼.  Bishop,  19  Conn.  135;  Blood 


y.  Nashua  d  L.  R.  Corp.  2  Gray,  137,  61  Am. 
Dec.  444;  Bray  ton  y.  Fall  River,  113  Mass. 
218,  18  Am.  Rep.  470;  Haskell  v.  New  Bed- 
ford, 108  Mass.  208;  Emery  v.  Lowell,  104 
Mass.  13;  Child  v.  Boston,  4  Allen,  41,  81 
Am.  Dec.  680;  Richardson  v.  Boston,  19 
How.  263,  15  L.  ed.  639;  Gerrish  v.  Brown, 
51  Me.  256,  81  Am.  Dec.  569 ;  Atty.  Gen.  v. 
Birmingham,  4  Kay  &  J.  628;  Lansing  v. 
Smith,  8  Cow.  140;  State  ex  rel.  Board  of 
Health  v.  Bergen  County  Chosen  Freehold- 
ers, 46  N.  J.  Eq.  173,  18  Atl.  465. 

The  city  has  expended  large  sums  of 
money  for  the  construction  of  its  system  of 
sewers,  which  was  done  with  the  knowledge 
of  the  plaintiff,  and  with  no  protest  on  its 
part  until  the  money  was  expended.  It  was 
therefore  guilty  of  laches,  and  to  enjoin  the 
defendant  would  inflict  great  injuries  upon 
it.  Under  such  circumstances  the  plaintiffs 
should  be  left  to  their  remedy  at  law. 

Fisk  V.  Hartford,  70  Conn.  720,  40  Atl. 
906;  Barnard  v.  Sherley,  135  Ind.  547,  24 
L.  R.  A.  568,  34  N.  E.  600,  35  N.  E.  117. 

Messrs.  John  W.  AUins  and  Georse 
XL  Terry,  for  appellee: 

Kellogg  v.  New  Britain,  62  Conn.  232,  24 
Atl.  996;  Morgan  v.  Danbury,  67  Conn. 
484,  36  Atl,  499 ;  Fisk  v.  Hartford,  69  Conn. 
375,  38  L.  R.  A.  474,  37  Atl.  983;  Nolan  v. 
New  Britain,  69  Conn.  668,  38  Atl.  703; 
Fisk  y.  Hwrtford,  70  Conn.  720,  40  Atl.  906; 
and  Watson  v.  New  Mil  ford  Water  Co.  71 
Conn.  442,  42  Atl.  265, — are  decisive  of  the 
right  of  the  plaintiff  to  obtain  a  judgment 
for  damages  and  a  decree  of  injunction  em 
awarded  by  the  superior  court. 

See  also  Wood,  Nuisances,  chap.  1*3,  §9 
427,  429,  434,  435,  p.  500;  Noonan  v.  Al- 
bany, 79  N.  Y.  470,  35  Am.  Rep.  540;  Sei- 
fert  y.  Brooklyn,  101  N.  Y.  136,  54  Am. 
Rep.  664,  4  N.  E.  321 ;  Cogswell  v.  New  York, 
N.  H.  d  H.  R.  Co.  103  N.  Y.  10,  57  Am.  Rep. 
701,  8  N.  E.  537;  Atty.  Gen.  v.  Leeds,  L.  R. 
5  Ch.  583. 

The  rights  of  riparian  proprietors  in  a 
natural  watercourse  are  not  merely  an  "ease- 


to  create  a  nuisance,  and  does  not  require  the 
appropriation  of  private  property  to  effectuate 
it.  the  power  to  make  such  an  appropriation  or 
■create  such  nuisance  will  not  be  Inferred  from 
the  grant.  Where,  however,  the  acts  done  are 
of  such  a  nature  as  to  constitute  a  positive  In- 
vasion of  the  Individual  rights  guaranteed  by 
the  Constitution,  legislative  sanction  is  Inef- 
fectual as  a  protection  to  the  persons  or  corpo- 
ration  performing  such  acts  from  responsibility 
for  their  consequences." 

Iluffmire  v.  Brooklyn,  22  App.  Dlv.  406,  48 
'N.  T.  Supp.  132,  which  held  a  city  liable  for 
ruining  oyster  beds  by  the  discharge  of  sewage 
into  public  waters  under  statutory  authority, 
expressly  li^d,  upon  the  authority  of  Selfert 
▼.  Brooklyn,  101  N.  T.  130.  54  Am,  Rep.  664, 
4  N.  E.  321,  Bupra,  that  such  damages  amounted 
to  a  taking  of  property. 

The  fact  that  sewers  are  necessary  to  a  city, 
and  that  a  statute  directs  that  they  shall  fol- 
low as  nearly  as  practicable  the  natural  draln- 
af^e  of  the  country,  does  not  Justify  the  city  in 
dtsctiarging  sewers  Into  a  stream  to  the  damage 
of  a.  landowner,  without  just  compensation  to 
him,  as  required  by  the  constitutional  provl« 
sion  against  ■taking  or  damaging  private  prop- 
48  L..  R.  A. 


erty    without    just    compensation.     Smith    v. 

SEDA.LIA. 

When  the  constitutional  provision  in  terms 
includes  the  damaging,  as  well  as  the  taking, 
of  property,  it  is  clear  that  legislative  sanc^ 
tlon  affords  no  protection  to  a  city  against  lia- 
bility for  discharging  sewage  into  a  stream  to 
the  damage  of  the  property  rights  of  others, 
unless  provision  is  made  for  compensation,  and 
it  has  been  so  held. 

The  discharge  of  city  sewage  into  a 
creek  decreasing  the  value  of  land  through 
which  the  creek  runs  amounts  to  a  damaging 
of  property  within  the  constitutional  provision 
against  taking  or  damaging  private  property 
for  public  use  without  compensation ;  and  a 
statute  authorizing  the  discharge  of  sewage  in- 
to the  stream  affords  no  protection  to  the  city, 
unless  provision  Is  made  for  compensation. 
Joplin  Consol.  Mln.  Co.  v.  Joplln,  124  Mo.  129, 
27  S.  W.  406. 

Butchers'  Ice  &  Coal  Co.  v.  Philadelphia, 
166  Pa.  54,  27  Atl.  876,  makes  a  similar  deci- 
sion under  a  similar  constitutional  provision, 
distinguishing  the  case  from  Malon«  v.  Phila- 
delphia, 2  Pennyp.  370,  upon  the  ground  that 
in  that  case  the  sewer  was  constructed  prior 
to  the  Constitution  of  1874,  which  introduced 
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ment  or  appurtenance,  but  are  inseparably 
annexed  to  the  soil  as  parcel  of  the  land  it- 
self." 

Wadsworth  v.  Tillotaon,  16  Conn.  873,  39 
Am.  Dec  391. 

It  is  against  all  reason  and  principle  to 
say  that  a  substantial  wrong  can  be  done  to 
the  property  of  an  individuaT,  and  the  wrong- 
doer, no  matter  how  rich  and  strong  he  may 
be,  may  be  justified  because  it  costs  more  to 
avoid  wrongdoing,  than  the  property  of  the 
sufferer  is  worth.  Such  a  doctrme  is  abom- 
inable, and  leads  to  the  destruction  of  all 
notions  of  justice. 

Williams  v.  New  Haven,  68  Conn.  263,  36 
Atl.  61;  New  Milford  v.  Litchfield  County, 
70  Conn.  435,  39  Atl.  796;  Wood,  Nuisances, 
9  435;  Suffolk  Oold  Min.  d  MUL  Co,  v.  San 
Miguel  Consol,  Min,  d  MUL  Co,  9  Colo.  App. 
407,  48  Pac  828. 

Hamersley,  J.,  delivered  the  opinion  of 
the  court: 

There  is  no  error  in  the  disposition  of  the 
preliminary  motions. 

The  demurrer  to  the  special  defense  was 
properly  sustained.  Under  the  charter  of 
the  city  of  Waterbury,  the  board  of  sewer 
commissioners  is  established  to  execute  cer- 
tain powers  vested  in  the  city,  and  the  mu- 
nicipal corporation  is  responsible  for  the 
acts  of  the  commissioners  within  the  scope 
of  their  authority.  The  action  complained 
of  in  the  complaint  was  the  action  of  the 
city.  West  Hartford  v.  Hartford  Water 
Comra.  44  Conn.  360,  369. 

Sustaining  the  demurrer  to  the  three  spe- 
cial defenses  subsequently  filed  is  not  ground 
for  a  new  trial.  These  defenses  contained 
certain  allegations  of  facts  that  may  be  ad- 
missible under  the  issues  formed  by  the  de- 
nials of  the  several  paragraphs  of  the  com- 
plaint. Possibly  some  of  these  allegations 
might  have  been  retained  in  the  answer  as 
explaining  the  nature  of  the  denials,  but,  if 
so,  the  defendant  has  not  been  injured.  It 
has  gone  to  trial  on  the  denial  of  the  facts 


stated  in  the  complaint,  and  it  has  had  the 
benefit  of  all  evidence  that  it  could  have 
introduced  under  the  special  defenaes.  All 
claims  of  law  arising  on  these  defenses  are 
also*  fully  presented  in  the  record  by  the  ac- 
tion of  the  court  in  overruling  the  claims  of 
the  defendant  as  to  the  legal  effect  of  the 
facts  found,  and  will  be  considered  in  dispoa- 
ingof  those  claims. 

The  court  did  not  err  in  overruling  the  de- 
fendant's claims  set  forth  in  paragraph  33 
of  the  finding.  To  understand  the  precise 
nature  of  the  questions  of  law  involved,  it  is 
convenient  to  briefly  restate  the*  material 
facts.  The  plaintiff  owned  an  ancient  water 
privilege  on  the  Naugatuck  river,  below  the 
defendant  city,  and  also  the  land  on  the 
river,  and  large  manufacturing  establish- 
ments run  by  the  water  power.  The  river 
drains  a  section  somewhat  thickly  populat- 
ed, and  largely  used  for  manufacturing.  By 
this  use  of  the  river,  reaching  back  to  the 
early  settlement  of  the  Naugatuck  valley, 
its  water  prior  to  1884  had  become  polluted 
to  a  considerable  extent,  rendering  it  unfit 
for  the  primary  use  of  water.  About  1884 
the  defendant  constructed,  under  authority 
from  the  legislature,  certain  main  and  lat- 
eral sewers,  by  means  of  which  filthy  and 
noxious  substances  accumulated  by  inhabit- 
ants of  the  city  were  collected  and  dis- 
charged into  the  river  in  such  quantities 
that  the  water  was  inadequate  to  dilute  such 
sewage,  and  the  same  was  carried  to  the 
premises  of  the  plaintiff,  producing  the  in- 
juries complained  of.  Before  the  constme- 
tion  of  the  sewers  the  pollution  of  the  river 
was  not  of  such  a  nature  as  to  produce  such 
injuries. 

The  defendant  claims  that  its  use  of  the 
river  is  a  reasonable  use,  and  is  justified  by 
the  fact  that  the  water  of  the  river  has  been 
for  an  indefinite  period  given  up  to  second- 
ary uses.  This  claim  is  substantially  dis- 
posed of  by  the  court  as  a  question  of  fact. 
Whether  or  not  the  use  of  a  river  by  a  ripa- 
rian proprietor  is  a  reasonable  use,  in  view 


tbe  words  "injured  or  destroyed"  Into  the  con- 
st! tutloaal  provision. 

Tide  toatera. 

Satbv  v.  Newabk«  holds  that  the  own- 
er of  a  dock  In  a  tidal  river  at  a  point  where 
the  tide  ebbs  and  flows  Is  not  entitled  to  an 
injunction  restraining  a  city  from  completing 
and  using  a  public  sewer  In  process  of  construc- 
tion and  designed  to  empty  into  the  river  be- 
low low-water  mark,  although  such  a  use  of 
the  river  will  so  pollute  the  water  and  air  in 
the  neighborhood  of  the  dock  as  to  impair  Its 
value. 

This  decision  rests  upon  the  ground  that  the 
state  is  the  absolute  owner  of  the  bed  of  the 
stream  within  the  limits  of  the  ebb  and  flow 
of  the  tide,  and  that  the  damages  to  the  dock 
are  merely  Incidental.  This  case  is  not  op- 
posed to  the  doctrine  of  the  principal  case  and 
otber  cases  heretofore  cited,  which  hold  that 
the  damages  Inflicted  upon  riparian  prop- 
erty by  the  discharge  of  sewage  Into 
a  stream  constitute  a  taking  of  the 
property  In  a  constitutional  sense.  In 
those  cases  the  bed  of  the  stream  was  owned  by 
the  riparian  proprietors,  and,  thus,  there  was 
48  L.  R.  A. 


a  direct  invasion  of  their  property,  and  not  a 
mere  incidental  injury  when  the  stream  was 
polluted  by  sewage,  even  when  there  was  no 
noxious  matter  deposited  upon  the  banks  of 
the  stream. 

This  distinction  becomes  apparent  when  the 
case  of  Satbb  v.  Newabk  Is  compared  with  a 
later  decision  by  the  same  court  In  Grey  e*  rel. 
Simmons  v.  Paterson.  The  latter  cast  holds 
that  the  pollution  of  a  tidal  river  by  the  dis- 
charge of  city  sewage  therein  pursuant  to 
statutory  authority,  to  the  damage  of  riparian 
property  above  the  limits  of  the  ebb  and  flow 
of  the  tide,  constitutes  a  taking  of  private  prop- 
erty which  the  legislature  cannot  authorise  ex- 
cept upon  just  compensation  to  the  parties  In- 
jured. 

Attwood  V.  Bangor,  83  Me.  583.  22  Atl.  46«. 
denied  the  right  of  the  owner  of  a  dock  In  a 
tidal  river  to  recover  damages  from  a  city 
which  discharged  Its  sewage  Into  the  river  be- 
low low-water  mark.  The  decision  rests  apoo 
the  ground  that  the  state  had  a  right  to  ex- 
tend its  sewer  into  the  river,  and  that  the 
plaintiff  had  no  remedy  growing  ont  <^  the 
location  of  the  sewer.  The  opinion  does  not 
discuss  the  rights  of  the  plaintiff  under  tbe 
constitutional    provision,   but   the  dlstlngulah- 
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of  the  rights  of  other  riparian  proprietors, 
depends  liurgely  on  the  circumstances  of  each 
case,  and  is  essentially  a  question  of  fact. 
Keeney  d  W.  Mfg,  Co.  ▼.  Union  Mfg.  Co.  39 
Conn.  676,  581.  The  inference  of  the  trial 
court,  from  the  special  facts  found,  that  the 
city's  use  of  the  river  is  an  unreasonable 
one,  is  the  only  inference  that  can  legally  be 
drawn  from  those  facts.  The  use  of  a 
stream  for  drainage  may  under  some  circum- 
stances be  reasonable,  ^though  the  water  is 
thereby  rendered  unfit  for  its  primary  use; 
but  the  concentration  of  the  filth  accumu- 
lated by  one  proprietor,  whether  an  individ- 
ual or  a  municipal  corporation,  and  its  dis- 
charge into  the  river  in  such  quantities  that 
it  is  necessarily  .carried  to  the  ^^remises  of 
another,  where  it  produces  a  nuisance  dan- 
gerous to  his  health  and  destructive  of  the 
value  of  his  property,  must  be  unreason- 
able. Morgan  v.  Danhury^  67  Conn.  484, 
493,  35  Atl.  499.  If  the  defendant  has,  as 
claimed,  a  prescriptive  right  to  pollute  the 
river  in  the  manner  used  prior  to  1884,  that 
right  does  not  justify  it  in  further  polluting 
the  river  by  an  additional  and  different  use; 
and  the  defendant  cannot  acquire  by  any 
prescription  a  right  to  maintain  a  nuisance 
like  that  describ^  in  the  finding.  Volan  v. 
yew  BHiain,  69  Conn.  668,  683,  38  Atl.  703. 
Its  defense  therefore  must  rest  wholly  on- 
legislative  authority. 

The  main  contention  of  the  defendant  may 
be  stated  in  this  way :  The  use  of  the  sew- 
ers under  authority  of  the  legislature  in  the 
manner  described  is  a  public,  governmental 
use.  The  injuries  to  the  plaintiff  result 
from  this  governmental  use,  and  are  not  di- 
rect, but  merely  consequential.  The  victim 
of  consequential  injuries  resulting  from  a 
governmental  use  is  entitled  to  no  remedy 
unless  one  is  given  by  statute.  The  defend- 
ant's charter  provides  no  remedy  for  conse- 
quential injuries  resulting  from  the  use  of 
said  sewers.  Ergo  the  plaintiff  has  no  rem- 
edy, and  its  damage  is  damnum  absque  inju- 
ria.    The  premises  essential  to  this  conclu- 


sion are  untrue.  A  governmental  use  may 
include  any  act  which  the  state  may  lawfully 
perform  or  authorize.  There  are,  however^ 
governmental  acts  to  which  certain  immuni- 
ties attach,  and  it  is  with  this  restricted 
meaning  that  the  phrase  is  used  by  the  de- 
fendant. In  this  sense  a  governmental  act 
is  one  done  in  pursuance  of  some  duty  im- 
posed by  the  state  on  a  person,  individual  or 
corporate,  which  duty  is  one  pertaining  to 
the  administration  of  government,  and  is  im- 
posed as  an  absolute  obligation  on  a  person 
who  receives  no  profit  or  advantage  peculiar 
to  himself  from  its  execution.  It  is  the 
state  exercising  its  governmental  power 
through  an  agent,  who  in  this  matter  is  tlie 
agent  of  the  state,  and  nothing  more.  It  is 
to  be  distinguished  from  a  large  class  of  gov- 
ernmental acts  which  the  state,  by  way  of 
grant  or  special  privilege,  authorizes  per- 
sons to  perform  in  part  for  their  personal 
benefit.  The  principal  immunities  belong- 
ing to  a  governmental  act,  in  this  restrict^ 
sense,  are:  (1)  Freedom  from  personal  re 
sponsibility  for  the  consequences  of  the  act 
done.  So  long  as  a' lawful  mandate  of  tiie 
state  is  faithfully  executed,  the  agent  acting 
within  the  scope  of  that  authority  enjoys  the 
exemption  from  suit  which  belongs  to  the 
state.  (2)  Freedom  from  personal  respon- 
fiibility  for  the  negligence  of  his  «ervaiits. 
The  rule  of  respondeat  superior  does  not  ap- 
ply because  the  agent  of  the  state  is  not  the 
superior.  The  real  superior  is  the  state  it- 
self. The  defendant  claims  these  immuni- 
ties. It  may  be  doubted  whether  ths  use  of 
sewers  under  the  charter  of  the  defendant 
for  the  collection  and  disposition  of  refuse 
belonging  to  its  citizens  is  a  governmental 
act,  within  the  definition  given.  The  char- 
ter authorized  the  construction  of  sewers  for 
that  purpose,  but  no  absolute  duty  was  im- 
posed upon  the  city.  Action  in  pursuance 
of  the  authority  was  at  its  option,  and  could 
not  have  been  eqforced  by  any  process  of  law 
without  further  le^slation.  While  sewers 
or  drains  for  the  disposition  of  surface  wa- 


ing  element  In  Satrb  v.  Newark,  supra,  vis., 
the  absence  of  a  direct  invasion  of,  as  dlstin- 
traltthed  from  an  incidental  injary  to,  the  plain- 
tilTs  property,  also  cfaaracterlset  this  case. 

Haskell  v.  New  Bedford,  108  BCass.  208,  held 
that  a  city  w«8  liable  to  the  owner  of  a  private 
dock  in  tide  waters  for  damages  caused  by  the 
discharge  of  sewage  into  the  river.  The  deci- 
sion, however,  does  not  rest  upon  the  ground 
that  there  was  a  taking  of  property  in  the  con- 
stitutional sense,  but  upon  the  ground  that 
t  bough  the  right  conferred  upon  the  city  to  lay 
out  sewers  "through  any  streets  or  private 
lands"  authorized  It  to  discbarge  sewage  Into 
tide  waters,  It  did  not  authorize  it  to  create 
a  nuisance,  public  or  private,  upon  the  property 
of  the  commonwealth,  or  of  an  Individual,  with- 
Ln  tide  watera 

Bolton  V.  New  Rochelle,  84  Hun,  281,  82  N. 
Y.  8upp.  442,  held  that  a  municipal  corpora- 
til  on  should  be  enjoined  from  discharging  sew- 
acre  into  tide  water;  but  In  this  case  sewage 
vras  deposited  upon  the  plaintiff's  property, 
and  thus  there  was  a  direct  invasion  of  his 
property. 

Huffmire  v.  Brooklyn,  22  App.  Dlv.  406,  48 
?<r.  Y.  Snpp.  132,  supra,  held  that  a  city  was 
liable  for  mining  oyster  beds  by  the  discharge 
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of  sewage  into  tide  waters  under  statutory  au- 
thority, but  here,  too,  there  was  a  direct  Invar 
sion  of  the  plaintiff's  property. 

Butchers*  Ice  ft  Coal  Co.  v.  Philadelphia, 
156  Pa.  54,  27  Atl.  876.  supra,  also  held  that  a 
city  was  liable  for  damages  to  a  wharf  in  tide 
water  caused  by  deposits  from  a  city  sewer; 
but  this  decision  was  under  a  constitutional 
provision  requiring  municipal  corporations  to 
make  Just  compensation  for  property  "taken. 
Injured,  or  destroyed'*  by  the  construction  and 
enlargement  of  their  works:  and,  as  already 
shown,  Malone  v.  Philadelphia,  2  Pennyp.  870, 
decided  when  the  constitutional  provision 
merely  prohibited  the  taking  of  property  with- 
out compensation,  denied  the  right  of  the  own- 
er of  a  wharf  to  recover  damages  from  a  city 
caused  by  the  filling  up  of  the  dock  at  the  side 
of  the  wharf  by  sewage  deposits  from  a  city 
sewer  discharging  into  the  river  at  low-water 
mark. 

Clark  V.  Peckham,  9  R.  I.  455,  supra,  held 
that  the  owner  of  a  dock  could  recover  damages 
from  a  city  for  the  pollution  of  his  dock  by  sew- 
age from  a  city  sewer  discharging  into  the  tide 
water,  but  the  ground  of  the  decision  in  this 
case  was  the  improper  construction  or  Improp- 
er use  of  the  sewer. 
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ters  collecting  in  highways  may  be  consid- 
•ered  as  mere  adjuncts  of  a  highway,  partak- 
ing of  its  nature  as  a  governmental  use 
{Cone  V.  Hartford,  28  Conn.  363,  372),  it  is 
different  with  sewers  for  the  disposition  of 
refuse  and  filth  accumulated  on  private 
property.  The  disposition  of  such  stuff  is 
in  part  for  the  benefit  of  the  property  holder. 
The  city  represents  in  such  respects  the  in- 
terests of  its  inhabitants,  and  is  granted  cer- 
tain special  powers,  in  part  for  the  promo- 
tion of  their  interests.  Bronson  v.  Walling- 
ford,  54  Conn.  613,  519,  9  Atl.  393.  It  is 
well  settled  that  there  is  a  clear  distinction 
between  those  governmental  duties  imposed 
upon  a  city  as  a  mere  agent  of  government, 
and  those  governmental  powers  granted  as 
A  privilege  primarily  for  the  personal  bene- 
fit of  its  inhabitants.  But  the  tests  for  the 
deraarkation  of  the  two  classes  of  power  are 
not  so  well  settled.  When  the  terms  of  the 
statute  are  clear,  they  furnish  the  most  reli- 
able test ;  and  some  weight,  perhaps,  may  be 
given  to  the  nature  of  the  power  as  common- 
ly regarded  (Jewett  v.  'Sew  Haven,  38  Conn. 
368,  377,  379,  387,  389,  9  Am.  Rep.  382; 
Jones  V.  tfew  Haven,  34  Conn.  1,  11,  13,  14), 
care  being  taken  not  to  clothe  an  individual 
with  the  immunity  of  the  state  beyond  the 
necessity  of  his  agency.  The  distinction 
must  always  be  in  some  cases  a  difficult  one 
to  draw.  We  think  it  evident  that  the  mere 
granting  authority  to  a  city  to  construct, 
for  the  convenience  and  benefit  of  its  inhab- 
itants, sewers  adapted  to  carry  off  their  ref- 
use matter  to  some  neighboring  stream,  does 
not  necessarily  make  such  use  of  the  sewers 
a  governmental  use,  in  the  sense  indicated. 
On  the  other  hand,  it  is  also  evident  that  the 
legislature  may  impose  the  duty  of  construct- 
ing sewers  in  such  manner  as  to  make  the 
performance  of  that  duty  strictly  a  govern- 
mental act.  But  if,  for  the  purpose  of  this 
case,  we  concede  the  defendant's  claim  that 
the  use  is  a  governmental  u^,  it  is  neverthe- 
less liable  to  the  plaintiffs.  The  injury  de- 
scribed by  the  complaint  is  not  a  mere  con- 


sequential damage,  like  that  resulting  whol- 
ly from  the  lawful  use  of  one's  own  property 
or  the  lawful  exercise  of  governmental  pow- 
er. It  is  a  direct  appropriation  of  well-rec- 
ognized property  rights  within  the  guaranty 
of  the  Constitution.  **The  property  of  no 
person  shall  be  taken  for  public  use  without 
just  compensation  therefor."  Nolan  v. 
New  Britain,  69  Conn.  681,  38  Atl.  707. 
And  so  the  defendant's  claim  that  its  char- 
ter does  not  authorize  the  condemnation  of 
the  plaintiffs'  property  rights  is  immaterial 
Upon  a  careful  examination  of  the  charter 
as  enacted  in  1871  (7  Spec.  Acts,  p.  206), 
and  amended  in  1881  (9  Spec.  Acts,  pp.  233 
et  aeq,),  in  1883  (Id.  p.  839),  and  in  1S84 
(Id.  p.  954),  and  applying  the  rule  which 
requires  a  law  to  be  so  construed,  if  reason- 
ably possible,  as  to  give  it  validity,  we  think 
the  city  is  authorized  to  make  compensation, 
by  agreement,  or  after  appraisal,  for  any 
private  property  taken  for  the  purpose  of 
the  maintenance  and  use  of  the  sewers  au- 
thorized. But,  if  it  were  otherwise,  the  de- 
fendant would  not  be  benefited.  Its  whole 
defense  of  acting  under  lawful  state  author- 
ity would  then  fail,  and  the  mere  finding  of 
the  facts  alleged  in  the  complaint  would 
clearly  support  the  judgment. 

The  defendant's  brief  presents  its  claim  in 
a  form  somewhat  different  from  that  stated 
in  the  finding,  and  certainly  novel  in  this 
state.  It  is  substantially  this:  (I)  A  ri- 
parian city  has  a  right  to  use  the  river  for 
surface  drainage,  and  such  surface  drainage 
necessarily  pollutes  the  water  to  some  ex- 
tent, increasing  with  the  growth  of  the  city. 
(2)  The  use  of  these  legitimate  drains  to 
carry  off  the  noxious  refuse  accumulated  by 
its  inhabitants  becomes  in  time  an  absolute 
necessity.  (3)  The  right  of  surface  drain- 
age is  thereby  enlarged  so  as  to  include  the 
right  to  discbarge  into  the  river,  by  means 
of  these  drains,  such  noxious  refuse.  There- 
fore the  necessities  of  municipal  growth  give 
to  the  city  a  right  to  convey  these  noxious 
substances  to  the  property  of  down-stream 


lY.  Miacellaneous. 

A  city  which  falls  to  pay  the  damages  to  a 
lower  riparian  proprietor  from  the  discharge 
of  sewage  Into  a  stream  pursuant  to  a  stat- 
ute authorizing  such  use  of  the  stream,  but 
mailing  the  payment  of  such  damages  a 
condition  precedent  to  the  exercise  of  the  right, 
is  liable  for  any  damage  It  may  have  caused  as 
if  the  act  had  not  been  passed.  Kellogg  v. 
New  Britain,  62  Conn.  232,  24  Atl.  996. 

Washburn  &  M.  Mfg.  Co.  v.  Worcester,  116 
Mass.  458,  held  that  in  the  absence  of  any  alle- 
gation of  negligence  on  the  part  of  the  city, 
either  in  the  mode  of  discharging  the  sewage 
or  in  omitting  to  talce  proper  precautions  to 
purify  it,  a  bill  for  an  injunction  will  not  lie 
in  favor  of  a  riparian  owner  whose  property 
is  damaged  by  the  discharge  of  city  sewage  Into 
a  stream,  bat  that  his  remedy  Is  under  the 
provisions  of  the  statute  for  the  assessment  of 
damages  to  parties  whose  estates  are  injured. 

Cities  and  towns  located  upon  the  shores 
of  lalces  or  banks  of  rivers  are  not  absolutely 
prohibited  from  emptying  their  sewage  into 
such  lakes  or  rivers  by  111.  Crlm.  Code,  %  277, 
making  It  a  public  nuisance  to  throw  or  de- 
posit any  offal  or  other  offensive  matter  into 
48  L.  R.  A. 


any  watercourse  or  lake,  or  to  corrupt  or  rea- 
der unwholesome  the  water  of  any  stream  or 
lake  to  the  injury  or  prejudice  of  others.  The 
opinion,  however,  makes  the  right  of  a  city  un- 
der this  section  to  discharge  sewage  dependent 
upon  Its  being  rendered  Innoxloua  Walker  v. 
Aurora,  140  111.  402.  29  N.  E.  741. 

A  city  has  no  right  to  discharge  sewage  Into 
a  private  canal  In  such  manner  as  to  impede 
navigation  or  to  create  a  nuisance,  without  ac^ 
quiring  the  property.  Boston  Rollins  Hills  v. 
Cambridge,  117  Mass.  396. 

Watson  V.  New  Milford  (Conn.)  45  AU.  167. 
held  that  a  town  was  liable  to  a  riparian  o«m- 
er  for  the  pollution  of  a  stream  by  the  dis- 
charge of  sewage  from  school  buildings  Into 
it  creating  a  nuisance  upon  such  owner*s  land 
by  the  deposit  of  sewage  and  sediment  thereon. 

The  act  of  the  municipality  In  this  casi?  Is 
clearly  referable  to  its  private,  as  dlstingitiish^d 
from  its  governmental,  functions,  and  there- 
fore does  not  come  within  the  rule  protect  lug 
municipal  corporations  from  consequential  daa- 
ages,  since  that  rule  only  applies  to  acts  re- 
ferable to  the  governmental  functions  of  th« 
municipalities.  The  principal  case  sogsests  a 
doubt  whether  the  collection  and  dlspoaitloo  ot 
sewage  belonging  to  Its  citlsena  is  a  soTera- 
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proprietors,  and  so  to  appropriate  that  prop- 
erty for  public  use  without  compensation. 
It  is  unnecessary  now  to  discuss  the  limita- 
tions to  the  right  of  surface  drainage,  for 
the  second  and  third  propositions  are  clearly 
wrong.  The  right  to  pour  into  the  river 
surface  drainage  does  not  include  the  rfght 
to  mix  with  that  drainage  noxious  sub- 
stances in  such  quantities  that  the  river  can- 
not dilute  them,  nor  safely  carry  them  off 
without  injury  to  the  property  of  others. 
The  latter  act  is  in  effect  an  appropriation 
of  the  bed  of  the  river  as  an  open  sewer,  and 
the  proposition  that  it  may  become  lawful 
by  reason  of  necessity  is  inconsistent  with 
undoubted  axioms  of  jurisprudence.  The 
appropriation  of  the  river  to  carry  such  sub- 
stances to  the  property  of  another  is  an  in- 
vasion of  his  right  of  projjerty.  When  done 
for  a  private  purpose,  it  is  an  unjustifiable 
wrong.  When  done  for  a  public  purpose,  it 
may  become  justifiable,  but  only  upon  pay- 
ment of  compensation  for  the  property  thus 
taken.  Public  necessity  may  justify  the 
taking,  but  cannot  justify  the  taking  with- 
out compensation.  It  may  be  necessary  for 
a  city  to  thus  mix  with  its  drainage  such 
substances,  but  it  is  not  necessary  to  pour 
such  mixture  into  the  river  without  purifica- 
tion. Indeed,  the  purification  is  coming  to 
be  recofipiized  as  a  necessity.  But,  however 
great  the  necessity  may  be,  it  can  have  no 
effect  on  the  right  to  compensation  for  prop- 
«Tty  taken.  The  mandate  of  the  Constitu- 
tion is  intended  to  express  a  universally  ac- 
oepted  principle  of  justice,  and  should  re- 
ceive a  construction  in  accordance  with  that 
principle,  broad  enough  to  enable  the  court 
to  protect  every  person  in  the  rights  of  prop- 
erty thus  secured  by  fundamental  law. 
There  are  certain  apparent,  but  not  real,  ex- 
eeptions  to  this  protection.  Emergencies 
may  be  such  as  to  justify  the  taking  of  prop- 
erty without  waiting  to  provide  for  compen- 
sation. Property  may  be  destroyed  without 
compensation  in  certain  cases,  when  used 
unlawfully,  or  when  it  has  become  a  thing 


of  danger.  But  this  is  not  a  case  of  war 
or  connagration.  The  plaintiff  has  not  so 
used  its  property  as  to  subject  it  to  the 
harsh  police  power  of  confiscation.  The 
plaintiff  has  certain  rights  as  riparian  land- 
owner. These  rights  are  property,  within 
the  meaning  of  our  constitutional  guaranty, 
and  an  invasion  of  these  rights  such  as  the 
defendant  has  made  is  a  taking  of  that  prop- 
erty. The  legislature  has  no  power  to  au- 
thorize such  taking,  except  for  public  use, 
and  then  only  upon  providing  for  just  com- 
pensation. Kellogg  v.  New  Britain^  62 
Conn.  232,  239,  24  Atl.  996;  Wadsworth  v. 
TUlotaon,  15  Conn.  366,  373,  39  Am.  Dec. 
391;  Harding  v.  Stamford  Water  Co,  41 
Conn.  87,  93;  Nolan  v.  New  Britain,  69 
Conn.  668,  681,  38  Atl.  703;  Fwfc  v.  Hart- 
ford, 70  Conn.  720,  731,  40  Atl.  906;  Seifert 
V.  Brooklyn,  101  N.  Y.  130,  54  Am.  Rep.  664, 
4  N.  E.  321;  Chapman  v.  Rochester,  110  N. 
Y.  273,  277,  1  L.  R.  A.  296,  18  N.  E.  88.  In 
England  the  protection  of  property  from  ap- 
propriation for  public  use  without  compen- 
sation does  not  depend  on  any  fundamental 
law,  but  upon  inherent  justice,  and  the  prin- 
ciple is  carefully  recognized  in  all  legisla- 
tion authorizing  an  infringement  of  private 
rights.  So  the  legislative  authority  for 
emptying  the  sewage  of  cities  into  water- 
courses and  rivers  is  coupled  with  the  provi- 
sion that  no  nuisance  is  thereby  authorized. 
Such  legislation  protects  private  rights  in 
a  manner  similar  to  our  constitutional  leg- 
islation. The  city  of  Leeds,  having  obtain^ 
an  act  of  Parliament  for  emptying  its  sew- 
age into  the  river  Aire,  claimed  that  the 
usual  protection  was  not  included  in  the  act, 
and  therefore  the  city  was  not  responsible 
for  nuisances  maintained  under  an  act  df 
Parliament,  urging  the  same  plea  of  neces- 
sity pressed  in  this  case.  James,  V.  C, 
held  that  the  act  would  not  bear  the  con- 
struction claimed,  and  said  he  would  be 
bound  to  put  any  construction  on  the  act 
"which  would  prevent  such  a  monstrous  in- 
justice."   This  decision  was  affirmed  by  the 


mental  act,  but  there  are  no  cases  holding  ma- 
nldpal  corporations  liable  upon  that  groand. 

Prescriptive  rights;  license. 

The  right  of  a  village  to  pollute  the  waters 
of  a  creek  by  discharging  sewage  therein  is  In 
tbe  nature  of  an  easement  which  can  be  created 
only  by  grant  or  prescription,  and  a  mere  oral 
consent  to  such  pollution  vests  in  the  village 
no  Tight  which  it  Is  not  within  the  power  of 
the  landowner  at  any  time  to  recall.  Dwight 
T.  Hayes,  150  111.  273,  87  N.  E.  218. 

A  prescriptive  right  to  discharge  sewers  into 
m.  stream  will  not  arise  from  the  mere  fact  that 
they  are  so  discharged  for  more  than  the  statu- 
tory period  of  prescription,  "without  objection 
or  hindrance,"  unless  it  Is  shown  that  the  user 
was  under  claim  of  right  and  exercised  ad- 
▼ersely,  and  not   with   permission.     Smith  v. 

The  maintenance  of  private  sewers  discharg- 
ing: Into  a  stream,  causing  some  pollution,  will 
not  be  sufficient  to  create  an  easement  by  pre- 
eciiption  for  the  discharge  into  the  stream  of 
a  substituted  public  sewer  system  which  causes 
much  greater  pollution  of  the  stream,  and 
thereby  creates  a  nuisance.     Smith  v.  Sedalia. 

In  Bloomlngton  t.  Costello,  65  III.  App.  407, 
48  L.  R.  A. 


it  was  urged  that  a  city  had  acquired  a  pre- 
scriptive right  to  maintain  the  nuisance  caused 
by  the  discharge  of  Its  sewage  into  a  natural 
watercourse,  thereby  injuring  the  plalntlfTs 
property,  but  the  court  held  that  no  prescrip- 
tive right  to  maintain  a  nuisance  of  a  public 
nature  could  be  acquired. 

In  Atty.  Gen.  v.  Leeds,  L.  R.  6  Ch.  583,  80 
L.  J.  Ch.  N.  8.  711,  10  Week.  Rep.  19,  the  court 
granted  an  injunction  at  the  suit  of  landowners 
restraining  the  corporation  of  Leeds  from  pol- 
luting the  river  Aire  by  pouring  into  it  the 
sewage  of  her  town  in  an  un purified  and  undeo- 
dorlzed  state,  although  the  sewer  had  been  com- 
pleted and  In  operation  for  sixteen  years  be* 
fore  the  application  was  made. 

There  can  be  no  prescriptive  right  to  pollute 
a  stream  by  the  discharge  of  sewage  in  such  a 
maimer  and  to  such  an  extent  as  to  be  injurious 
to  public  health.  Even  assuming  that  a  pre- 
scriptive right  to  foul  a  stream  with  sewage 
can  be  acquired,  such  right  must  be  restricted 
to  the  limits  of  It  when  the  period  of  prescrip- 
tion commenced ;  and  If  the  pollution  be  sub- 
stantially increaaed.  whether  gradually  or  sud- 
denly, the  court  will  Interfere  by  Injunction  to 
prevent  the  'wrongful  excess :  and  If  it  be  Im- 
possible to  separate  the  Illegal  excess  from  the 
45 
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appellate  court,  Giffard,  L.  J.,  saying:  'Tn 
construing  the  act  one  must  always  consider 
that,  if  it  had  a  different  meaning,  it  would 
be  against  common  sense."  Atty,  Oen,  y. 
Leeds,  L.  R.  5  Ch.  683,  588,  596.  The  the- 
ory of  the  defendant  that  the  necessities  of 
a  city  may  not  only  justify  the  taking  of 
riparian  rights,  but  the  taking  without  com- 
pensation, seems  to  find  support  in  some 
Indiana  cases.  Richmond  v.  Test,  18  Ind. 
App.  482,  48  N.  E.  610;  Baitiard  v.  Sherley, 
135  Ind.  547.  24  L.  R.  A.  568,  34  N.  E. 
600,  and  35  N.  E.  117;  Valparaiso  v.  Hagen 
(Ind.)  post,  707,  54  N.  E.  1062.  We  do  not 
find  other  cases  that  take  this  extreme 
ground.  The  right  to  compensation  cannot 
be  questioned  in  this  state. 

The  defendant  claims  that  the  plaintiff  is 
not  entitled  to  equitable  relief,  because  it 
contributed  to  its  own  injury:  (1)  By  not 
arranging  its  dam  and  canal  so  as  to  effect- 
ually prevent  the  accumulation  of  noxious 
substances  brought  down  by  the  river;  (2) 
by  using  the  sewers  in  the  same  manner  as 
other  inhabitants  of  the  city.  The  court 
finds  that  devices  were  used  by  the  plaintiff 
to  mitigate  the  evil,  and  that  "it  did  not 
appear  from  the  evidence  that  any  other 
means  could  reasonably  be  adopted,  and  pre- 
serve the  full  efficiency  of  the  water  power," 
and  also  finds  that  the  plaintiff  owned  prop- 
erty in  Waterbury  which  prior  to  1884 
drained  into  the  Naugatuck  river,  and  that 
after  that  date,  in  compliance,  with  the  city 
ordinances,  the  plaintiff  connected  this  prop- 
erty with  the  sewer.  These  facts  fall  far 
short  of  proving  that  the  nuisance  com- 
plained of  was  due  in  part  to  the  fault  of 
the  plaintiff,  so  that  it  does  not  come  into 
court  with  clean  hands. 

It  appears  that  some  steps  have  been  tak- 
en by  the  legislature  looking  towards  the 
adoption  of  a  plan  of  sewerage  for  the  whole 
Naugatuck  valley.  The  present  rights  of 
the  plaintiff  are  not  contingent  on  the  fu- 
ture action  of  the  legislature,  and  there  is 
no  public  policy  which  forbids  the  issue  of 


an  injunction  to  protect  its  rights  because 
of  such  possible  legislative  action.  It  was 
plainly  unnecessary  to  incorporate  in  the  or- 
der of  injunction  a  provision  that  it  is  made 
subject  to  the  authority  of  future  legisla- 
tion, or  that  it  should  become  inoperative  if 
the  defendant  should  hereafter  acquire  the 
plaintiff's  premises  by  condemnation. 

The  claim  is  made  that  the  court  abused 
its  discretion  in  granting  an  injunction,  un- 
der all  the  circumstances  of  the  case.  "^The- 
granting  or  refusal  of  an  injunction  rests 
.  .  .  in  the  sound  discretion  of  the  court, 
exercised  according  to  the  recognized  prin- 
ciples of  equity.*"  Fisk  v.  Hartford,  70 
Conn.  732,  40  Atl.  910.  We  think  the  trial 
court  has  acted  within  the  limits  of  this  dis> 
creation.  The  plaintiff  cannot  initiate  pro- 
ceedings of  condemnation,  and  it  is  difficult 
to  see  how  it  can  obtain  adequate  remedy  ex* 
cept  by  injunction.  We  fail  to  see  how  any 
great  public  mischief  will  be  produced  by 
compelling  the  city,  within  the  time  limited^ 
either  to  make  compensation  for  the  prop- 
erty taken,  or  to  provide  proper  means  for 
the  disposition  of  its  sewage.  Under  the 
practice  act,  the  plaintiff  was  entitled  to- 
claim  damages  for  the  injury  already  done, 
and  an  injunction  against  its  continuance. 

There  is  no  error  in  the  rulings  upon  evi- 
dence. The  testimony  of  Mr.  Piatt  (stated 
in  paragraph  24  of  the  finding)  that  his 
foreman  refused  to  take  charge  of  the  prem- 
ises because  of  the  stench,  was  not  admissi- 
ble to  prove  the  fact  of  the  stench,  but  was 
admissible  to*  prove  the  fact  that  the  fore- 
man refused  to  act  on  that  ground.  It  was 
offered  for  no  other  purpose.  Moreover,  the 
fact  of  the  stench  was  fully  established  by 
direct  and  proper  testimony.  The  testi- 
mony of  Franklin  G.  Newbert,  that  he  h^ 
refused  to  work  on  the  plaintiff^s  premises 
for  a  similar  reason  was  not  inadmissible  be- 
cause the  refusal  was  made  after  the  action 
was  brought,  although  that  fact  might  af- 
fect its  weight.  The  court  properly  refused 
to  admit  the  evidence  referred  to' in  para- 


legal user,  the  wrongdoer  must  bear  the  conse- 
quences of  any  restrictions  necessary  to  pre- 
vent the  excess,  even  if  it  unavoidably  extends 
to  a  total  prohibition  of  the  user.  Blackburne 
T.  Somers,  L.  R.  Ir.  5  Eq.  1. 

Liahilitv  when  others  contribute  to  infury. 

A  city  has  no  right  to  discharge  sewage  Into 
a  stream  when  in  flowing  down  the  stream  It 
may  be  brought  in  contact  witli  other  sub- 
stances, for  the  presence  of  which  the  city  is 
not  responsible,  in  such  a  way  as  to  work  a 
nuisance,  although  the  sewage  before  being  de- 
posited In  the  stream  was  rendered  Innoxious. 
Morgan  v.  Danbury,  67  Conn.  484,  85  Atl.  409. 

Mansfield  v.  Hunt  19  Ohio  C.  C.  488,  held 
that  it  was  no  defense  to  an  action  against  a 
city  for  a  nuisance  resulting  from  the  pollution 
of  the  water  of  a  stream  by  the  discharge  of. 
sewage  Into  It,  that  other  persons  also  con- 
tributed to  the  Injury  In  the  same  way  as  the 
city. 

A  landowner  Is  not  deprived  of  his  right  of 
action  against  a  city  for  the  pollution  of  a 
stream  by  sewage  discharged  Into  it  by  the  city 
because  of  the  existence  of  obstructions  for 
which  neither  he  nor  the  city  is  responsible, 
48  L.  R.  A. 


preventing  the  escape  of  the  objectionable  mat- 
ter. Jacksonville  v.  Doan,  145  111.  23,  83  N. 
E.  878. 

Atty.  Gen.  v.  Leeds,  L.  R.  6  Oh.  58S.  39  Li.  J. 
Ch.  N.  S.  711,  19  Week.  Rep.  19.  held  that  ri- 
parian owners  were  entitled  to  restrain  the 
further  pollution  of  a  stream  by  the  dlsdiarge' 
of  city  sewage  Into  It,  although  It  was  pol- 
luted before  it  received  the  drainage  from  the 
city. 

Negligent 

If  the  damages  are  not  the  necessary  result 
of  the  act  which  the  municipality  Is  autborUed 
to  perform,  but  are  attributable  to  its  nefil- 
gence,  the  rule  that  would  otherwise  protect  It 
against  consequential  damages  does  not   apply. 

Thus,  Peck  v.  Michigan  City,  149  Ind.  €70. 
49  N.  E.  800,  while  recognising  the  Immunity 
of  the  municipality  from  liability  for  conse- 
quential damages  from  the  construction  of  sew> 
era  In  the  absence  of  negligence,  upheld  a  para- 
graph of  a  complaint  in  an  action  by  a  do«k 
owner  agralnst  a  city  for  damages  from  sewage 
discharged  Into  the  hart>or,  which  proceeded 
upon  the  theory  that  the  damages  were  eaoaed 
by  the  negligence  of  the  city. 


1900. 
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graph  26.  It  was  offered  for  the  purpose 
of  proving  the  construction  of  the  act  of 
1881,  and  for  that  purpose  was  an  irrelevant 
fact.  For  similar  reasons,  the  evidence  re- 
ferred to  in  paragraph  27  was  properly  ex- 
cluded. The  defendant  was  not  injured  by 
the  admission  of  evidence  of  a  verbal  notice 
given  to  the  sewer  commissioners  (para- 
graph 32)  as  notice  to  the  city  was  duly 
proved.  The  complaint  charged  that  the 
noxious  substances  committed  to  the  river 
by  the  defendant  produced  certain  deleteri- 
ous effects  upon  tne  premises  of  the  plain- 


tiff. It  was  competent  for  the  plaintiff, 
certainly  in  the  absence  of  all  objection,  to 
show  that  this  effect  was  accomplished  by 
the  current  of  the  river  depositing  these  sub- 
stances in  the  plaintiff's  pond  and  the  canal 
leading  to  its  manufacturing  establishment, 
and  the  court  did  not  err  in  finding  that 
fact. 

There  is  no  error  in  the  judgment  of  the 
Superior  Court, 

The  other  Judges  concur* 


INDIANA    SUPREME   COURT. 


City  of  VALPARAISO,  Appt., 

v. 

Herman  HA6EN  et  ol. 


(. 


.) 


1.  A  cltT  eannot  be  enlolned  from  dla- 
cbmrarlnar  aewaare  Into  a  stream,  when 
It  acts  skilfully  and  in  conformity  to  stat- 
nte*  and  the  stream  constltates  the  only  nat- 
aral  and  reasonably  possible  line  of  drainage. 

a.  Dmmavea  resultlav  to  tbe  property 
of  riparian  owaera  by  the  discharge  of 
city  sewage  into  a  stream  In  a  skilful  man- 
ner,  and  in  conformity  to  statute,  are  merely 
con^equentlaU  and  give  them  no  right  to  com- 
pensation. 

S.  The  lesseniair  of  the  value  of  an 
estate  by  destruction  of  the  grass  and  the 
creation  of  some  personal  discomfort  to  the 
owner  by  the  discharge  of  sewage  therein  is 
not  such  a  taking  of  his  property  as  entitles 
him  to  compensation,  where  the  damage  re- 
sults from  the  discharge  of  sewage  into  a 
stream  by  a  city  in  a  skilful  manner  and  in 
conformity  to  statute,  since  the  damage  Is 
merely  consequential. 

•4.  "What  the  lavr  arrants  eannot  eonsti- 
tnte  a  nninanoe  per  se,  either  public  or 
prlTate,  and.  If  the  law  is  obeyed,  no  action- 
able wrong  can  result. 

(October  25,  1809.) 


APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Porter  County  in 
favor  of  plaintiffs  in  an  action  brought  to 
recover  damages  for  the  alleged  wrongful 
pollution  of  a  stream  of  water  flowing 
through  plaintiff's  premises.    Revened, 

The  facts  are  stated  in  the  opinion. 

Mr.  A«  D.  Bartliolomew,  for  appellant: 

It  does  not  appear  from  the  complaint  or 
the  evidence  that  the  appellant  failed  to  con- 
struct its  sewer  system  with  due  skill  or 
care,  or  that  the  sewers  were  negligently  op- 
erated and  maintained,  or  that  there  was 
any  malice  on  part  of  the  appellant  in  con- 
structing and  operating  the  sewers. 

If  any  damage  or  inconvenience  has  re- 
sulted, or  may  result,  from  the  construction 
and  operation  of  the  sewers  or  the  proposed 
extension,  it  is  only  such  as  is  consequential, 
and  must  necessarily  result  from  the  con- 
struction and  maintenance  of  a  system  to 
get  rid  of  the  sewage  of  a  city. 

The  law  has  authorized  cities  to  construct 
newers  and  sewer  outlets;  the  work  then  is 
lawful. 

For  consequential  injuries  resulting  from 
the  construction,  maintenance,  or  operation 
of  sewers,  streets,  or  other  public  works,  in 
the  absence  of  negligence  or  of  want  of  due 


In  Morse  v.  Worcester,  139  Mass.  889,  2  N. 
E.  694,  the  court  upheld  a  bill  by  a  mlllowner 
to  abate  a  nnisance  caused  by  the  discharge  of 
city  sewage  into  a  stream.  The  decision  rests 
apon  the  averment  of  the  bill  that  a  city 
''carelessly,  negligently,  and  unnecessarily  so 
constructed  said  sewers  and  drains,  and  care- 
lessly, negligently,  and  unnecessarily  so  dis- 
charged the  waters  therefrom,  and  so  negli- 
gently omitted  to  take  reasonable  and  proper 
precautions  and  methods  in  the  construction 
ot  said  sewers  end  drains  and  purification  of 
■Bid  waters*'  that  the  nnisance  complained  of 
ws  created. 

Bidder  v.  Croydon  Local  Bd.  of  Health,  6  L. 
T.  N.  S.  778,  held  that  a  riparian  owner  on  a 
river  was  entitled  to  an  injunction  restrain- 
ing a  local  board  of  health  from  causing  or 
permitting  to  pass  any  sewage  into  the  stream 
to  the  plaintiff's  injury.  The  decision  rests 
apon  the  ground  that  a  case  of  negligence  had 
t>een  established  against  the  board,  it  appearing 
tliat  they  had  failed  to  deodorize  sewage  dis- 
ebfirged  into  the  river  and  which  polluted  the 
•rxeam,  killing  fish  therein  and  otherwise  caus- 
LdS  a  nnisance;  it  further  appearing  that  if 
^B  L.  R.  A. 


care  were  taken  in  the  combined  preparation 
and  filtration  of  the  sewage  matter  no  damage 
would  be  occasioned  to  the  river. 

When  injunction  fuaiifled;  contempt. 

To  Justify  an  injunction  restraining  drainage 
by  a  city  of  Its  sewage  into  a  stream,  evidence 
that  a  nuisance  is  created  must  be  clear  and 
satisfactory,  where  the  nuisance  has  not  been 
Judicially  established.  Bobb  v.  La  Orange,  158 
111.  21,  42  N.  E.  77. 

Hutchinson  v.  Delano,  46  Kan.  345,  26  Fac. 
740,  merely  holds  that  the  apprehended  fouling 
or  pollution  of  a  stream  in  the  future  by  the 
sewage  of  a  part  of  a  city  from  sewers  which 
have  been  legally,  scientifically,  and  properly 
constructed,  but  which  has  not  yet  taken  place, 
and  of  which  there  is  no  immediate  or  Immi- 
nent danger,  and  which  depends  upon  a  contin- 
gency that  may  not  happen,  does  not  present  a 
case  for  an  Injunction. 

Newark  Aqueduct  Board  v.  Passaic,  46  N.  J. 
Eg.  552,  20  Atl.  54,  22  Atl.  55,  held  that  a  pre- 
liminary injunction  to  restrain  a  city  from  con- 
structing   public    sewers    discharging    into    a 
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care  and  ricill  a  municipal  corporation  is  not 
liable. 

Kichmond  v.  Teat,  18  Ind.  App.  482,  48  N. 
£.  610. 

In  cities  and  towns  with  their  numerous 
inhabitants  and  diversified  business,  it  would 
be  impossible  that  the  pure  streams  that 
flow  in  from  the  farm  sides  should  remain 
uncontaminated;  and  those  that  live  upon 
the  lower  banks  of  such  streams  must,  for 
tlie  general  good,  abide  the  necessary  results 
of  such  causes. 

Barnard  v.  Sherley,  135  Ind.  569,  24  L.  R. 
A.  668,  34  N.  E.  600,  35  N.  E.  117. 

The  city  can  only  be  amenable  to  the  law 
in  case  of  carelessness,  negligence,  or  malice 
in  the  manner  of  the  construction  and  opera- 
tion of  its  outlet,  and  the  court  will  not  in> 
dulge  the  presumption  that  the  city  is  or 
will  be  so  guilty. 

mkhart  v.  WicktDire,  121  Ind.  331,  22  N. 
E.  342. 

There  is  a  presumption  in  favor  of  all  per- 
sons tliat  they  will  exercise  care  in  the  per- 
formance of  their  duties. 

Whittaker's  Smith,  Neg.  p.  419;  Penn- 
svlva/nia  Co.  v.  Marian,  104  Ind.  241,  3  N.  £. 
874. 

The  case  at  bar  is  not  to  be  treated  strict- 
ly as  an  action  for  an  abatable  nuisance. 
More  accurately,  it  is  an  action  against  the 
defendant  for  the  construction  of  a  public 
work  under  its  charter  in  such  a  manner  as 
to  cause  unnecessary  damage  by  the  want  of 
reasonable  care  and  skill  in  its  construction. 
For  such  an  injury  the  remedy  is  at  com- 
mon law. 

North  Vernon  v.  Voegler,  103  Ind.  325,  2 
N.  E.  821. 

The  good  of  the  community  forbids  that 
one  who  occupies  such  a  position  as  the  ap- 
pellant does  should  be  permitted  to  arrest 
the  work. 

Kincaid  v.  Indianapolis  Natural  Gas  Co, 
124  Ind.  682,  8  L.  R.  A.  602.  24  N.  E.  1060; 
Peck  v.  Michigan  City,  149  Ind.  670,  49  N. 
E.  800;  Mef^ifield  v.  Worcester,  110  Mass. 


216,  14  Am.  Rep.  692;  Washburn  d  M.  Mfg. 
Co,  V.  Worcester,  116  Mass.  458;  Stein  t. 
Lafayette,  6  Ind.  App.  414,  33  N.  R  912; 
Haag  v.  Vanderburgh  County  Comrs.  60 
Ind.  511,  28  Am.  Rep.  654. 

Messrs.  A^new  i  Kelly,  for  appellees: 

If  the  complaint  states  that  an  act  is  done, 
which  in  itself  is  imlawful,  wrongful,  or  neg- 
ligent, then  it  need  not  be  characterized  bf 
the  word  "negligence." 

Weis  V.  Madison,  75  Ind.  241,  39  Am.  Rep. 
135;  Knom  County  Comrs,  v.  Montgomery, 
109  Ind.  69,  9  N.  E.  590. 

The  city  has  no  right  to  cast  even  surface 
water  upon  the  servient  lands  in  materially 
increased  quantities  by  collecting  it  and  car- 
rying it  in  a  sewer  or  channel,  unless  it  pro- 
vides an  adequate  outlet. 

Evansville  v.  Decker,  84  Ind.  326,  43  Am. 
Rep.  86;  Indianapolis  v.  Lawyer,  38  Ind. 
348. 

The  same  thing  is  true  of  sewage  conduct- 
ed through  sewers  constructed  by  the  city 
and  deposited  at  a  point  where  it  is  cast  intio 
the  waters  of  the  creek,  if  thereby  it  creates 
a  nuisance. 

The  act  of  the  city  in  collecting  its  sew- 
age, and  depositing  it  at  a  point  w%ere  it  in' 
vades  the  rights  of  riparian  proprietors  be- 
low, so  that  not  only  their  property  in  the 
waters  of  the  creek  are  destroyed,  but  by 
reason  of  the  nuisance  their  adjoining  prop- 
erty, to  wit,  their  lands  and  their  homes,  are 
injured  or  destroyed,  amounts  to  such  a 
taking  of  property  as  the  city  must  condemn 
and  compensate  for  in  damages  before  it  can 
cast  its  sewage  into  the  waters  of  the  stream. 

Wood,  Nuisances,  2d  ed.  §  782. 

The  city  has  no  more  right  to  commit  a 
^vrong  than  an  individual.  A  public  neces- 
sity would  not  allow  a  municipal  corpora- 
tion to  take  private  property  without  com- 
pensation, nor  to  do  an  act  which  a  private 
individual  might  not  do. 

Patoka  Twp.  v.  Hopkins,  131  Ind.  142,  30 
N.  E.  890. 


river,  upon  the  ground  that  the  water  supply 
of  another  city  would  be  polluted,  was  properly 
refused  upon  the  ground  that  the  apprehended 
pollution,  had  not  yet  taken  place,  and  was  not 
Immediately  threatened,  and  it  was  doubtful 
under  the  proofs  whether  pollution  would  be 
caused  in  any  degree  deleterious  to  the  latter 
city. 

In  Atty.  Gen.  v.  Gee,  L.  R.  10  Eq.  131,  28  L. 
T.  N.  S.  299,  a  bill  and  Information  filed  to  re- 
strain a  local  board  of  health  from  discharg- 
ing sewage  into  a  river  was  dismissed  on  the 
ground  that  the  injury  proved  was  trifling. 

In  Atty.  Gen.  v.  Halifax,  39  L.  J.  Ch.  N.  S. 
129.  the  court  granted  an  immediate  injunction 
restraining  a  city  from  increasing  the  discharge 
of  sewage  into  a  brook,  and  an  Injunction  to 
take  effect  after  the  expiration  of  a  year  re- 
straining the  existing  discharge  unless  the  sew- 
age should  be  purified  and  deodorized.  It  ap- 
pearing that  the  nuisance  from  the  discharge 
was  gradually  increasing. 

Atty.  Gen.  v.  Richmond,  L.  R.  2  Eq.  306,  12 
Jur.  N.  S.  544,  35  L.  J.  Ch.  N.  S.  697,  14  Week. 
Rep.  686,  14  L.  T.  N.  S.  398.  held  that  the 
court  would  restrain  local  authorities  from  al- 
lowing any  fresh  communications  to  be  made 
with  a  sewer  constructed  by  their  predecessors 
48  L,  R.  A. 


in  office  which  occasion  a  nuisance  to  the  In- 
habitants of  the  adjoining  parish  by  draining 
into  a  stream  flowing  from  such  parisb,  al- 
though from  the  limited  nature  of  their  powers 
no  order  could  be  made  against  them  wbicii 
would  have  the  effect  of  compelling  them  to 
abate  the  nuisance  altogether  by  stopping  up 
the  sewer  and  ceasing  to  drain  into  the  stre&in. 
Spokes  V.  Banbury  Bd.  of  Health,  L..  R.  i 
Eq.  42,  held  that  a  local  board  of  health  wss 
guilty  of  a  gross  contempt  in  failing  to  stop 
the  discharge  of  sewage  from  a  large  munici- 
pality into  a  stream,  it  appearing  that  that 
was  the  only  means  of  compliance  with  an  in- 
junction restraining  the  board  from  causing 
or  permitting  sewage  or  water  polluted  witb 
sewage  to  pass  from  the  drains  under  th^r 
control  into  the  river  in  such  a  manner  as  to 
render  the  water  of  the  river  at  or  near  plais- 
tifT's  mill  unfit  for  use  by  the  plalntilTs  or  other- 
wise injurious  to  the  health  of  the  perscois 
resident  at  the  mill.  The  defendants  clalo 
that  compliance  with  the  injunction  vraa  prac- 
tically impossible  without  stopping  the  drain- 
age of  the  town,  and  that  that  would  cause 
great  public  inconvenience,  but  the  conrt  beid 
that   it  could   not   regard   such   circunastaa 

O.  H,  P. 
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Hadle^y  J.^  deliyered  the  opinion  of  the 

eoiirt: 

Valparaiso  ie  a  city  of  8,000  inhabitants. 
Salt  creek  ia  a  natural  wateroourse  flowing 
from  louth  to  north  through  the  western 
part  of  the  city,  and  thence  west  and  north 
to  its  confluence  with  the  Calumet  river.  Its 
fall  is  15  feet  per  mile,  and  its  minimum  to1« 
ume  227  cubic  feet  of  water  per  minute. 
Within  the  city  limits  on  the  southwest  is  a 
low-lying  mardi  that  naturally  drains  into 
Salt  creek.    The  natural  and  only  practica- 
ble drainage  for  all  the  territory  within  the 
city  limiU  is  Salt  creek.    Prior  to  1896  the 
city  had  constructed,  according  to  law,  a  gen- 
eral and  complete  system  of  sewerage  for  the 
city,  at  a  cost  of  $50,000,  and  200  closets  and 
500  kitchens  had  been  connected  therewith; 
and  the  outfall  from  the  entire  system  was 
into  the  marsh  at  the  southwest,  at  a  point 
about  64  rods  from  Salt  creek.    About  47,- 
000  gallons  of  sewage  are  being  daily  dis- 
char^  into  the  marsh.    The  marsh  is  heav- 
ily overgrown  with  grass  and  other  vegeta- 
tion, but  sewage  in  some  form  finds  its  way 
into   Salt  creek,   and  pollutes   its   waters. 
Above  the  point  of  sewage  contact  there  are 
three  slaughter  houses  that  drain  directly 
into'  Salt  creek,  and  one  rendering  establish- 
ment and  one  gas  works  drain  into  near-by 
tributaries.    Nine-tenths  of   1   per  cent  of 
the  water  in  Salt  creek  below  the  sewer  dis- 
charge in  time  of  low  water  is  sewage  com« 
ing  from  the  city,  and  slaughter  houses,  and 
other  polluting  agencies    above.    Appellant 
is  threatening  and  has  arranged  for  an  ex-i 
tension  of  the  outlet  directly  through  the 
marsh  to  Salt  creek.    The  plaintiffs,  nine- 
teen in  number,  are  the  owners   and   occu' 
pants  of  lower  lands  abutting  on  Salt  creek 
at  distances  from  2  to  10  miles  from  and  be- 
low Valparaiso.    The  action  is  for  an  in- 
junction precluding  the  city  from  discharg- 
insr  sewage  into  Salt  creek.    The  complaint 
srts  forth  the  several  interests  of  the  plain- 
^  tiffs     in     the    subject-matter:     That    Salt 
*  creek,  before  the  grievances  mentioned,  was 
a   natural   watercourse   and   a   perpetually 
running  stream  of  pure  water  flowing  by  and 
through  the  lands  of  the  plaintiffs,  and  wan 
used  by  them  for  domestic,  agricultural,  ami 
dairy  purposes;  that  defendant  city  has  8.- 
000  inhabitants,  and  is  situate  upon  Salt 
creek  at  a  point  higher  and  up  stream  from 
the  lands  of  the  plaintiffs ;  that  the  city  had 
theretofore  constructed  and  put  into  use  a 
larcre  and  complicated  system  of  sewers,  and 
had  permitted  500  houses  and  closets  to  be 
connected  therewith;  that  the  sewers  were 
so  constructed  that  they  emptied  all  the  sew- 
age of  the  city  into  the  marsh  on  the  south-* 
we?t,  a  short  distance  from  Salt  creek,  and 
that  the  sewage,  being  discharged  in  great 
quantities  into  the  marsh,   overflowed  and 
ran  into  Salt  credc,  whereby  the  waters  of 
the  creek  became  polluted,  filthy,  and  un- 
wholesome, and  the  banks  of  the  creek  be- 
came   lined    and    overflowed   with    sewage, 
slops,  cxcremental  filth,  and  garbage,  and  the 
lands  of  the  plaintiffs  contiguous  thereto, 
and  which  were  used  for  pasture,  have  been 
and  are  being  overflowed  by  said  substances, 
48  U  R.  A. 


and  the  grass  so  befouled  that  the  plaintiffs' 
stock  would  not  eat  it,  nor  drink  the  water 
in  the  stream ;  that  noxious  odors  arise  from 
the  stream  and  permeate  the  air  for  half  a 
mile,  and  injuriously  affect  the  health  and 
happiness  of  the  plaintiffs  and  their  fami- 
lies; that  the  city  is  threatening  to  and  will 
accomplish  an  extension  of  the  sewer 
through  the  marsh  to  Salt  credc,  and  there 
and  thereby  empty  all  the  sewage  of  the  city 
directly  into  Salt  creek  above  Uie  plaintiffs' 
lands,  and  there  and  thereby  greatly  increase 
the  pollution  of  the  water,  and  render  it  un- 
fit for  any  purpose,  to  the  irreparable  dam- 
age of  the  plaintiffs.  Prayer,  '*that  the  city 
be  enjoined  forever  from  constructing  said 
sewer  outlet,  or  emptying  the  sewage  of  the 
city  in  the  said  stream,  or  upon  the  said 
land  at  the  place  where  it  is  now  emptying, 
and  from  depositing  the  same  into  said  creek 
at  any  point."  A  demurrer  to  the  com- 
plaint was  overruled  and  sustained  to  the 
second  paragraph  of  answer.  A  trial  was 
had  upon  the  general  issue,  and  finding  and 
judgment  perpetually  enjoining  the  appel- 
lant from  polluting  or  increasing  the  pollu- 
tion of  the  waters  of  the  cre^  by  permit- 
ting its  sewage  to  run  into  the  waters  of  the 
stream. 

Error  is  assigned  upon  the  action  of  the 
court  upon  the  demurrers  and  upon  the  over- 
ruling of  appellant's  motion  to  modify  the 
finding  and  for  a  new  trial.  But,  as  sug- 
gested by  the  appellant,  each  assignment 
raises  but  a  single  and  the  same  question, 
and  they  will  &erefore  be  considered  to- 
gether. That  question  is:  May  a  munici- 
pality, actinff  in  conformity  to  the  statutes, 
skilfully  and  without  negligence  or  malice, 
pursuing  the  only  natural  and  reasonably 
possible  line  of  drainage,  be  enjoined  from 
discharging  its  sewage  into  a  natural  water- 
course, thereby  polluting  its  waters,  to  the 
injury  of  the  lower  riparian  proprietors?  It 
is  a  familiar  principle  that  injunctive  relief 
will  not  be  granted  if  there  exists  a  complete 
remedy  at  law,  and,  if  the  case  falls  within 
the  class  of  damnum  absque  injuria,  the  de- 
nial is  equally  imperative.  It  is  equally 
well  established  that  every  owner  of  land 
through  which  a  stream  of  water  flows  is  en- 
titled to  the  reasonable  use  and  enjoyment 
of  the  stream.  His  right  to  do  so  is  not  an 
acquired  property  right,  but  a  natural  right 
appurtenant  to  his  freehold,  and  is  in  com- 
mon and  equal  with  all  others  owning  land 
upon  the  stream.  He  may  dam  it  and  di- 
vert it  for  mechanical  purposes  and  fish 
ponds,  if  he  will  return  it  to  its  channel  be- 
fore leaving  his  premises;  he  may  use  it  for 
purposes  of  agriculture;  his  animals  may 
take  water  from  it  at  will;  he  may  clear 
away  the  forests,  plant  crops,  fertilize  his 
field',  feed  his  animals  in  lots,  and  permit  the 
storm  water  from  his  fields  and  feed  yards 
to  flow  by  natural  ways  into  the  stream;  or 
he  may  collect  the  surface  water  upon  his 
premises,  if  all  upon  the  water  shed,  into 
ditches,  covered  or  uncovered,  and,  clean  or 
unclean,  may  direct  them  into  the  stream, 
even  though  such  drainage  corrupts  the  wa- 
ters of  the  stream  and  sends  them  on  to  the 
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owners  of  the  servient  estates  lees  pure  than 
he  received  them.  His  enjoyment  is,  accord- 
ing to  his  position,  superior  to  those  below 
him  and  inferior  to  those  above  him.  Hie 
right  to  improve  and  beautify  property,  and 
to  employ  all  the  reasonable  methods  afford- 
ed by  the  estate  and  its  appurtenances,  to 
protect  the  health  and  promote  the  comfort 
and  happiness  of  self  and  family,  is  insepara- 
bly connected  with  the  right  to  own  ana  con- 
trol property;  and,  thoiigh  its  exercise  may 
sometimes  injuriously  affect  others,  the  law 
affords  no  remedy.  In  acquiring  estates 
and  in  erecting  homes  along  watercourses, 
notice  must  be  taJcen  of  the  conformation  of 
the  territory,  the  natural  lines  of  drainage 
that  farms,  cities,  and  villages  may  gather 
along  its  banks,  and  that  the  impurities  in- 
cident to  the  trades,  to  agriculture  and  pop- 
ulation, that  fall  upon  the  surface,  will  find 
their  way  into  the  stream,  and  that  the  en- 
jo^'ment  of  the  stream  is  liable  to  be  modi« 
fled  and  abridged,  if  not  altogether  suspend- 
ed, in  many  uses  to  which  it  might  original- 
ly have  been  fitted,  by  those  above,  in  the 
exercise  of  their  own  equal  rights.  A  munici- 
pality, in  a  large  sense,  is  a  riparian  pro- 
prietor. Its  officers  stand  for  the  corpora- 
tion. They  are  empowered  by  the  state  to 
provide  and  enforce  sanitary  measures  for 
the  preservation  of  the  health  and  welfare 
of  the  public.  Hie  corporation  has  the  same 
right  to  exist  as  an  aggregation,  and  to  en- 
joy its  possessions  as  a  natural  person.  It 
may,  under  the  law,  establish  public  halls, 
libraries,  and  market  places,  and  it  may  lay 
out  parks  and  embellish  them  with  flowers 
and  fountains  for  the  comfort  and  happiness 
of  the  corporate  body.  It  may  open  and  im- 
prove streets,  construct  gutters,  sluices,  and 
waterways;  and  if  storm  water  carries  into 
these  latter  the  multifarious  filth  and  gar- 
bage incident  to  populous  places,  and  bears 
the  same  away  by  natural  channels  to  the 
general  watercourse  of  the  basin,  the  right 
of  the  municipality  to  permit  it  will  not  be 
doubted,  even  though  the  waters  of  the 
stream  are  thereby  so  polluted  as  to  render 
them  unfit  for  ordinary  uses.  And  wherein 
have  the  dwellers  below  ground  of  com- 
plaint? They  have  suffered  only  that  which 
they  should  have  reasonably  expected  and 
estimated  in  acquiring  their  property.  The 
question  is  rooted  in  the  natural  law  of  self' 
preserv^ation.  And,  if  cities  are  permitted 
to  adulterate  streams  by  allowing  all  accum- 
ulating surface  impurities  to  flow  into  them 
by  natural  channels,  we  do  not  perceive  why 
the  underlying  principle  will  not  allow 
them  to  deepen  these  natural  storm  chan- 
nels and  transform  them  into  covered,  sew- 
ers, nor  why  the  right  to  protect  the  health 
and  welfare  of  the  public  against  one  class 
of  noxious  matter  should  not  be  extended  to 
all  classes  of  equal  virulence.  And,  while 
action  must  be  taken  with  a  cautious  regard 
for  the  rights  of  those  below,  it  has  come  to 
be  a  scientific  fact  generally  accepted  that 
the  minimum  of  mischief  resulting  from 
closet  contents  may  be  attained  by  an  early 
despatch  through  the  medium  of  flowing  wa- 
ter, wherein  solids  are  dissolved  and  chemi- 
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cal   action   for   purification   speedily  takes 

glace.  But^  however  this  may  be,  there  \» 
Eick  of  the  question  sovereign  power,  rest- 
ing upon  reasons  satisfactory  to  the  legisla^ 
ture,  conferred  upon  cities  to  construct  sew- 
ers and  outlets,  and,  by  necessary  implica- 
tion, authoritv  to  discharge  the  sewage  into 
the  usual  and  naturally  adapted  conduits. 
The  grant  of  such  powers  imposes  the  duty 
to  exercise  them  in  all  needful  cases.  This 
record  shows  that  appellant  is  a  city  of  %,^ 
000  inhabitants;  that  between  the  years 
1891  and  1806  the  proper  authority  project- 
ed and  constructea  a  complete  system  of 
sewers  at  a  cost  of  more  than  $40,000^  adopt- 
ing for  the  outlet  of  the  system  the  line  of 
natural  drainage  for  the  district.  It  fur- 
ther appears  that  all  parts  of  the  city  were 
ultimately  drained  into  Salt  creek  within 
the  city  limits.  And  there  is  no  pretense 
that  tJiere  is  any  other  possible  outlet  or 
practical  means  of  disposing  of  sewage,  or 
that  the  sewer  was  unskilfully  or  negligent- 
ly constructed.  Hence,  then,  to  forbid  a  dis- 
chari^e  of  sewage  into  Salt  cre^  is  to  denj 
to  the  city  the  right  to  discharge  it  any- 
where, and  thus  leave  it  without  the  ordi« 
nary  means  of  sanitation.  Surely  it  is  not 
the  law  that  a  salutary  statute,  essential  to 
the  health  and  welfare  of  the  public,  may  be 
thus  nullified  by  exhibiting  a  damage  to 
private  right.  The  sewage  must  be  des- 
patched or  the  city  abandoned.  The  place 
adopted  for  the  outpour  is  that  provided  by 
nature,  and  cannot  be  had  elsewhere.  The 
facts  present  a  case  wherein  the  principle  of 
the  greatest  good  to  the  greatest  number 
must  be  permitted  to  operate,  and  private 
interest  yield  to  the  public  good;  and  if  the 
erection  has  been  skilfully  performed,  and 
without  negligence,  as  is  shown  to  be  the 
fact  by  the  record,  and  in  a  way  to  do  the 
least  mischief,  it  roust  be  held  to  be  a  lawful 
exercise  of  power  that  equity  will  not  re- 
strain. Barnard  v.  Sherley,  135  Ind.  547,  24 
L.  R.  A.  568,  34  N.  E.  600,  35  N.  E.  117: 
Jfichmond  v.  Teat,  18  Ind.  App.  482,  501,  48  ' 
N.  E.  610;  Afcrrificld  v.  Worcester,  110  Mass. 
216,  14  Am.  Rep.  692. 

That  cities  are  not  liable  for  consequential 
damages  to  private  property,  resultiiur  from 
the  construction  of  streets,  sewers,  and  oth- 
er public  improvements,  when  the  work  is 
skilfully  executed  and  free  from  nei^Hgence, 
is  no  longer  an  open  question  in  this  state. 
Terre  Haute  v.  Hudnut,  112  Ind.  542.  13  N. 
E.  686.  and  cases  there  cited;  Viftcennes  v. 
Richards,  23  Ind.  381.  But  appellees*  coun- 
sel arprues  on  behalf  of  one  of  the  appellees 
that  the  waters  of  the  stream  in  flood  time 
carry  the  sewer  filth  out  upon  his  pasture. 
whereby  the  grass  is  rendered  worthless,  and 
noxious  odors  are  emitted,  to  the  annoyance 
and  harm  of  appellee  and  his  family,  and 
that  this  is  a  consequential  damaipe,  not  to 
his  natural  rights  in  the  stream,  but  to  his 
acquired  pro])erty  rights;  and  that  it  is  a 
taking  of  his  private  property  for  public  use 
without  compensation  first  being  rendered. 
The  lessening  of  the  value  of  an  estate  by  s 
destruction  of  the  grass  and  the  creation  of 
some  personal  discomfort  has  only  the 
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protection  of  the  law  that  is  accorded  to 
other  foTing  of  injury  to  property  by  muni- 
cipal improvements,  and  it  has  been  uni- 
formly held  in  this  state  that  such  oonse- 
-quential  damage  is  not  such  a  taking  of  pri- 
vate property  as  must  be  preceded  by  just 
•compensation.  Cumtnins  v.  Seymour,  79 
Ind.  401,  41  Am.  Rep.  618;  Macy  v.  Indian- 
apolis, 17  Ind.  267 ;  Lafayette  v.  Spencer,  14 
Ind.  399;  Weis  t.  Madison,  75  Ind.  241,  39 
Am.  Rep.  135;  Lafayette  y.  Bush,  19  Ind. 
326.  See  also  Com.  ▼.  Alger,  7  Gush. 
53,  86.  It  will  not  do  to  say  that  the 
stream  and  appellees  lands  lying  along  the 
-margins  of  Salt  creek  should  have  been  con- 
demned by  the  city  to  the  right  to  despatch 
sewage  along  the  stream  before  proceeding 
to  do  so.  According  to  the  statement  of  ap- 
pellant's counsel,  the  premises  of  appellees 
alleged  to  be  affected  are  situate  from  2  to 
'10  miles  by  the  stream  from  the  corporate 
limits  of  the  city;  and,  if  the  city  is  required 
to  go  so  far  to  recompense  sewage  effect, 
where  may  it  stop  short  of  the  sea?  Appel- 
lant hod  lawful  authority  to  exercise  the 
right  of  eminent  domain  in  securing  an  out- 
let for  its  sewage,  but  no  such  authority  ex- 
ists as  will  permit  it  to  seize  upon  the 
stream  and  its  margins  to  relieve  consequen- 
tial damages.  Richmond  v.  Test,  18  Ind. 
App.  482,  500,  48  N.  E.  610,  and  authorities 
cited.  Furthermore,  the  construction  of 
sewers  and  outlets  is  sanctioned  by  the  law, 
and  what  the  law  grants  will  not  constitute 
a  nuisance  per  se,  public  or  private.  And, 
if  the  law  is  obeyed,  no  actionable  wrong 
will  result.  In  any  instance,  however,  an 
action  may  arise  from  want  of  due  care  in 
construction  or  repairs.  But  it  must  be 
presumed  that  all  ministerial  officers  will 
perform  their  official  duty,  and  cause  no  of- 
fense in  their  execution  of  the  law.  Elk- 
hart ▼.  Wiokwire,  121  Ind.  331,  337,  22  N.  E. 
■  S42.    Hence  injunction  will  not  lie  to  re- 


strain the  exercise  of  a  power  lawfully  con* 
ferred  until  the  power  nas  been  abused  to 
the  injury  of  public  or  private  right. 

By  the  judgment  appealed  from  appellant 
is  "permitted  to  extend  its  sewer  system 
from  its  present  outlet  to  Salt  creek,  but  is 
perpetually  enjoined  and  restrained  from 
polluting  or  increasing  the  pollution  of  the 
waters  of  the  creek."  'flie  judgment  is  anom- 
alous in  that  it  expressly  authorizes  ap- 
pellant to  construct  the  proposed  extension 
through  the  marsh  to  Salt  creek,  but  forbids 
forever  the  pollution  of  the  waters  of  the 
stream.  Ordinarily  the  right  to  extend  the 
active.,  operating  sewer  to  Salt  creek  would 
carry  with  it  the  right  to  discharge  the  sew- 
age usually  and  necessarily  carri«l  by  it  in- 
to the  stream,  which  implies  pollution  of  its 
waters;  but  the  express  prohibition  must  be 
held  to  preclude  the  emptying  of  any  cor- 
rupting substances  into  the  creek.  Whether 
the  judgment  is  intended  to  operate  against 
Uie  situation  as  it  now  exists,  and  against 
the  voiding  of  sewage  into  the  marsh,  \^ence 
it  escapes  into  Salt  creek,  or  to  conditions 
that  may  exist  if  and  after  appellant  ex- 
tendi the  sewer  to  the  creek,  is  not  clear; 
but  if  it  relates  to  future  conditions,  as  we 
have  seen,  injunction  will  not  lie,'  and  if  to 
present  conditions,  the  facts  averred  in  the 
complaint  and  estaiblished  by  the  evidence  do 
not  warrant  it. 

Tlie  complaint  fails  to  aver  the  absence  of 
skill  or  the  want  of  due  care,  or  that  some 
other  outlet  could  more  reasonably  be  had, 
or  that  some  other  reasonable  method  of  dis- 
posing of  the  city  sewage  is  available;  and, 
for  reasons  stated,  it  is  insufficient  to  enti- 
tle appellees  to  the  relief  prayed.  The  de- 
murrer to  the  complaint  should  therefore 
have  been  sustained. 

Jvdfjment  reverned,  with  in.««truction8  to 
sustain  the  demurrer  to  the  complaints 
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D.  H.  SMITH,  Respt,, 

V. 

City  of  SEDALIA,  Appt. 

(152  Mo.  283.) 

1.     The  failure  to  speelfr  tn  tbe  order 
of   record    arrAmtlnir   «   neir   trial    tbe 

ground  on  which  It  was  granted,  as  required 
by  Rev.  SUt.  1880,  |  2241,  Is  not  reversible 
error. 
-  S.  A  preacriptive  riirKt  to  diaeharare 
■evrers  into  a  stream  will  not  arise  from 
the  mere  fact  that  they  are  so  discharged  for 
more  than  the  statutory  period  of  prescrip- 
tion, "without  objection  or  hindrance,"  un- 
less It  Is  shown  that  the  user  was  under 
claim  of  right,  and  exercised  adversely  and 
not  with  permission. 
S.  Tike  maintenanee  of  private  m^'wrm 
dlscliarared  into  a  streant,  causing  some 
pollution,  will  not  be  sufficient  to  create  an 


Bee  note  to   Flatt  Brothers  ft  Co.   v.  Wa- 
tertmry,  aMe,  691. 
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easement  by  prescription  for  the  discharge 
into  the  stream  of  a  substituted  public  sew- 
er system  which  causes  "much  greater  pollu- 
tion of  the  stream,  and  thereby  creates  a 
nuisance. 

4.  Tbe  rnle  tbat  tbe  riirbt  of  action 
for  trespass  to  real  estate  aecrnes  to 
tbe  one  ovrninar  the  property  at  the 
time  the  trespass  Is  committed,  does  not  ap- 
ply to  the  emptying  of  a  sewer  system  into  a 
stream  to  the  injury  of  a  riparian  owner, 
where  the  extent  of  the  Injury  cannot  then 
be  for  all  time  estimated,  while  subsequent 
change  of  the  outlet  and  enlargement  of  the 
system  materially  Increase  the  Injury  after 
the  change  In  tbe  ownership  of  the  riparian 
property. 

6.  It  is  erroneons  to  instmot  tbe  Jnrr 
as  to  what  their  verdict  shall  be  if  they  find 
certain  facts,  when  there  Is  no  evidence  on 
which  those  facts  can  be  found. 

6.  A  nuisance  eansed  bjr  tbe  pollnttoa 
of  a  streant  to  tbe  damage  of  ripari* 
an  owners  whose  Injuries  are  similar  In 
kind,  though  different  In  degree,   is  not  a 
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public,  bat  is  a  private,  nulaanoe,  aach  that 
a  single  landowner  may  maintain  a  private 
action  for  damasea. 
7.  Tl&e  facta  thmt  aeirera  are  neeea- 
mmrr  to  «  eity,  and  that  a  atatute  directs 
that  they  shall  follow  as  near  aa  practica- 
ble the  natural  drainage  of  the  country,  does 
not  Justify  the  city  In  discharging  sewers 
into  a  stream  to  the  damage  of  a  landowner, 
without  Just  compensation  to  him,  as  re- 
quired by  a  conatitutlonal  provision  against 
talcing  or  damaging  private  property  with- 
out Juat  compensation. 

(November  14,  1809.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Pettis  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  the  alleged  wrongful  pol- 
lution of  a  atream  flowing  uirough  plaintiff's 
property.    Affirmed. 

Statement  by  Valliant,  J.: 

This  is  a  suit  for  damages  against  the 
city  of  Sedalia  for  the  alleg^  wrongful  pol- 
lution of  the  water  of  a  natural  stream 
which  flows  through  the  plaintiff's  farm. 
The  petition  alleges  that  toe  plaintiff  owns 
a  farm  adjoining  the  city,  through  which 
flows  Cedar  creSs.,  a  stream  affording  an 
abundant  supply  of  water  for  stock  and 
other  farm  purposes,  which,  until  the  injury 
complained  of,  was  fresh,  pure,  and  whole- 
some, and  creatly  enhanced  the  value  of  the 
land  and  the  enjoyment  of  its  use  and  oc- 
cupancy; but  that  the  defendant  city  had 
constructed  a  system  of  sewers,  which  col- 
lected and  carried  the  sewage  of  the  city, 
and  discharged  it  into  the  creek  a  short  dis- 
tance from  where  it  enters  plaintiff's  land, 
and  by  that  means  so  polluted  the  water  of 
the  stream,  as  it  came  down  on  plaintiff's 
land,  that  it  was  foul,  unwholesome,  and  un- 
fit for  use  by  man  or  beast,  and  in  its  turn 
polluted  the  atmosphere,  so  that  it  was  ren-^ 
dered  offensive  and  injurious  to  the  health 
of  the  occupants  of  the  farm.  Damages  are 
sought  for  the  depreciation  of  the  value  «)f 
the  farm  and  of  its  rental  value.  The  an- 
swer pleads  the  several  acts  of  the  general 
assembly  under  which  the  defendant  was  in- 
corporated, and  its  charter  from  time  to 
time  amended,  beginning  with  the  act  of 
1861,  down  to  the  act  of  1873,  and  the  final 
organization  as  a  city  of  the  third  class  un- 
der the  General  Statutes,  in  1886;  that  dur« 
inp  the  period  of  its  existence  it  had  so 
grown  that  at  the  date  of  the  suit  it  was  a 
city  of- 20,000  inhabitants;  that  Cedar  creek 
was  the  natural  drain  for  the  water  falling 
on  a  large  part  of  the  area  of  the  city,  and 
the  sewers,  as  constructed,  do  not  carry  into 
Cedar  creek  sewage  or  water  from  any  terri- 
tory other  than  that  which  naturally  drains 
Into  the  creek;  that  for  more  than  twenty 
years  prior  to  the  institution  of  this  suit 
there  were  sewers  constructed  in  the  city  by 
its  authority  and  consent,  such  as  are  com- 
plained of  m  the  petition,  which  gathered 
the  sewage  and  surface  water,  and  discharged 
the  same  into  the  creek,  and  down  on  and 
across  the  land  now  owned  by  plaintiff,  and 
from  time  to  time  those  sewers  and  sewer 
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systema  were  enlarged  and  extended,  and 
new  sewers  were  constructed  and  added  to 
the  others,  until  the  present  system  now  in 
use  was  brought  into  existence.  So  defend* 
ant  saya  it  haa,  by  long  usage,  acquired  the 
right  to  use  Cedar  cre&  for  the  purpose  of 
carrying  its  sewage,  and  the  plaintiff's  right 
is  barr^  by  the  statute  of  limitations  of  ten 
years,  and  that,  if  a  right  of  action  to  any^ 
one  ever  accru^,  it  waa  to  the  person  who 
owned  the  land  when  the  city  began  to  so 
use  tlie  creek,  and  not  to  the  plaintiff.  The 
answer  denies  that  the  water  is  polluted,  or 
that  plaintiff's  property  is  injurecL  The  pe- 
tition concludes,  not  only  with  a  prayer  for 
judgment  for  damages,  but  also  for  an  in- 
junction to  restrain  defendant  from  further 
committing  the  alleged  nuiaance  complained 
of.  But  the  petition  contains  but  one  count, 
and  that  is  shaped  as  an  action  at  law  for 
damages,  and  the  cauae  was  tried  as  such. 
An  injunction  issues  out  of  a  suit  in  equity, 
and,  if  plaintiff  had  really  intended  to  ask 
equitable  relief,  he  should  have  framed  a 
count  substantially  as  a  bill  in  equity.  We 
will  treat  the  case  aa  the  parties  and  the 
trial  court  treated  it;  that  is,  aa  an  action 
at  law  only. 

The  evidence  on  the  part  of  plaintiff  tend- 
ed to  prove :     That  he  bought  the  land  men* 
tioned  in  the  petition  in  1889.     That  it  is  a 
highly-improved  and  valuable  farm,  of  about 
400  acres,  to  the  north  of  and  adjoining  the 
city  of  Sedalia,  a  amall  part  of  the  southern 
end   being   within    the    city    limita.     That 
Cedar  creek  runs  through  the  farm  for  a 
distance,  following  its  meanderings,  of  about 
a  mile,  affording  a  sufficient  supply  of  water 
for  a  stock  farm,  to  which  use  it  waa  prin- 
cipally devoted,  and  for  other  farm  purpoa- 
es.     The  residence  is  about  200  yards  from 
the  creek.     That  in  1887  the  city  passed  «b 
ordinance  establishing  a  genwal  sewer  sys- 
tem, under  which  the  main  sewer  now  com- 
plained of  was  constructed,  which  then  emp- 
tied at  the  Missouri  Pacific  Railway  track, 
about  a  mile  south  of  its  present  terminus^ 
and  that  was  the  situation  when  the  plain- 
tiff bought,  in  1889.     At  that  time  the  wa- 
ter was  clear,  and  there  was  no  odor  front 
the  creek,  but  it  could  be  detected  that  some 
forei<rn  element  was  in  the  water.     In  1888^ 
the  main  sewer  was  enlarged,  and  in  1891 
extended  in  the  direction  of  plaintiff's  farm« 
and  asrain  in  1893,  until  it  reached  the  main 
channel  of  Cedar  creek  about  200  yards  from 
plaintiff's   land.     That    beginning   in    1889. 
and  continuing  to  1895,  the  city  constructed 
district  sewers,  eleven  in  number,  emptyim? 
into  the  main  sewer  above  mentioned.     TTiat 
until  1891,  when  the  first  extension  of  the 
main  sewer  in  the    direction  of   plaintifTs 
farm  was  made,  much  of  the  offensive  char- 
acter of  the  sewage  was  dissipated  in    the 
open    air    before  it    reached  the    plaintiff's 
land,  although  even  then  an  examination  of 
the  water  in  the  creek  showed  contamina- 
tion; but  that  after  the  extension  of   1891, 
and  the  second  extension  of  1893,  with  the 
addition  of  the  several  district  sewers  above 
mentioned,  the  water  became  entirely  nnfit 
for  use,  and  dangerous,  not  only  to  the  eat- 
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tie,  but  also  the  kealtii  and  comfort  of  the 
tenants  of  the  farm.  That  in  1893  plaintiff 
made  oral  eomplaint,  and  in  1894  written 
complaint,  to  the  dtj  officers,  of  the  same, 
but  without  avail.  There  was  also  testi- 
mony for  the  plaintiff  tending  to  show  the 
depreciation  of  the  rentals  and  value  of  the 
land  within  the  periods  complained  of.  This 
suit  was  begun  in  1895. 

It  was  admitted  that  Cedar  creek  was  the 
natural  drain  for  all  that  district  in  the 
city  which  now  drains  and  empties  its  sew- 
age into  it  through  the  sewerage  complained 
of.  On  the  part  of  the  defendant,  the  teeti* 
mony  tended  to  prove  that  as  early  as  1873 
the  city  built  a  sewer  for  surface  draiuM^ 
which  emptied  about  a  mile  from  plaintiff's 
land,  but  the  output  of  which,  foUowinff 
natural  courses,  reached  Cedar  creek;  and 
the  city,  in  1874,  authorized  private  persons 
to  build  private  sewers  for  surface  drainage, 
emptying  into  that  sewer.  In  1877  the  city 
authorized  certain  persons  to  build  a  sewer 
for  drainage  from  Lamine  street  to  Moni' 
teau  avenue,  with  which  persons  so  desiring 
were  allowed  to  make  connection  for  their 
private  drains  upon  payment  of  a  stipulated 
amount.  In  1882  a  similar  authority  was 
granted  another  person  to  construct  a  sewer 
on  Broadway.  In  1886  the  gas  company 
built  a  sewer  which  emptied  on  the  open 
ground  near  its  works.  In  1875  and  1876 
there  was  a  soap  factory  in  the  city  just 
north  of  the  railroad  tracks,  whose  offensive 
offcast  washed,  in  the  course  of  natural 
draina^re,  into  Cedar  creek,  but  the  city  in- 
terfered, and  put  a  stop  to  this,  in  a  year 
or  two.  There  were  also,  about  this  time, 
several  slaughter  houses  in  the  city  limits, 
on  a  branch  of  Cedar  creek,  about  a  mile 
from  the  land  now  owned  by  plaintiff,  but 
these  were  all  closed  in  1884  by  injunctions 
from  tlie  circuit  court,  at  the  suit  of  citi- 
zens. The  testimony  of  defendant  also  tend* 
«>d  to  prove  that  the  water  on  the  plaintiff's 
farm  was  not  polluted  to  the  offensive  or 
dansrerous  degree  that  plaintiff's  testimony 
tendod  to  show  it  to  be. 

The  theory  of  the  instructions  given  by 
the  court  at  the  request  of  the  plaintiff  was 
that  by  the  construction  of  private  sewers  by 
permission  of  the  city,  which  emptied  into 
natural  drains  that  carried  the  output  into 
Cedar  creek,  the  city  did  not  acquire  the 
rifrht  to  construct  its  system  of  sewers  to 
discharge  their  offensive  contents  into  the 
creek,  to  the  plaintiff's  injury;  nor  did  the 
fact  that  plaintiff  bought  the  land  after  the 
city  had  adopted  the  sewer  system,  and  con- 
structed it  in  part,  preclude  the  plaintiff 
from  recovery  for  damages  he  has  sustained 
after  his  purchase;  and  that  the  fact  that 
t^he  sewer  system  may  have  been  in  opera- 
tion, with  offensive  consequences,  for  five 
years  before  the  bringing  of  this  suit,  did 
not  preclude  recovery,  within  the  scope  of 
other  instructions;  nor  did  the  fact  that  a 
sT'^tem  of  sewers  was  necessary  to  the  city, 
aiid  that  there  was  no  other  natural  or  con- 
venient channel  than  the  one  in  question, 
a.tid  that  it  would  be  troublesome  or  expen- 
Bive  to  dispose  of  the  sewage  without  cre- 
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ating  a  nuisance,  justify  the  collecting  and 
emptying  of  the  sewa|;e  on  or*  near  the  plain- 
tiff's premises.  The  instructions  placed  the 
plaintiff's  measure  of  damages  at  the  depre- 
ciation of  rental  value  within  five  years  be* 
fore  the  commencement  of  the  suit  and  per- 
manent injury  to  the  value  of  the  farm. 

At  the  request  of  the  defendant,  the  court 
gave  the  following  instructions : 

"(A)  If  the  stream  in  question  was  used 
for  more  tlum  ten  years  before  the  bringing 
of  this  action,  continuously,  by  the  defend- 
ant city,  for  the  purpose  of  drainage  or  car- 
rying off  the  sewage  from  the  part  of  said 
city  which  naturally  drained  into  the  same 
without  objection  or  hindrance  from  those 
owning  the  farm  now  owned  by  the  plaintiff, 
then  the  city,  and  the  inhabitants  of  the 
same,  have  acquired  a  right  to  the  use  of 
said  stream  for  carrying  off  the  drainage  and 
sewage  from  said  part  of  defendant  city,  and 
the  verdict  will  be  for  the  defendant,  unless 
the  jury  find  that  defendant  has,  within  ten 
years  before  the  bringing  of  this  suit,  caused 
the  sewage  and  drainage  from  other  terri-* 
tory  than  that  naturally  drained  into  said 
stream  to  be  carried  into  the  same,  and  this 
to  the  damage  of  the  plaintiff. 

"(B)  Although  the  jury  may  believe  from 
the  evidence  that  the  use  of  the  watercourse 
in  question,  as  it  has  been  and  is  being  used, 
was  a  nuisance  when  first  begun,  yet,  if  said 
use  has  continued  uninterrupted  [by  the  city 
of  Sedalia]  for  more  than  ten  years  next  be- 
fore the  bringing  of  this  action,  the  plaintiff 
cannot  now  complain  of  the  same,  and  the 
verdict  will  be  for  the  defendant."  This 
was  asked  without  the  words  in  brackets, 
'by  the  city  of  Sedalia,'  but  the  court  insert- 
ed said  words,  and  gave  it  of  his  own  mo- 
tion, to  which  change  defendant  excepted  at 
the  time. 

"(C)  Although  the  jury  may  believe  from 
the  evidence  that  the  use  of  the  watercourse 
in  question  was  or  is  injurious  to  the  land 
now  owned  by  plaintiff  or  to  the  owner  there- 
of, yet  if  the  jury  further  believed  from  the 
evidence  that,  before  the  plaintiff  became  the 
owner  of  said  land,  said  use  had  become  per- 
manent,— that  is,  so  fixed  that  without  hu- 
man labor  it  would  continue, — and  that 
there  was  then  no  present  intention  of  chang- 
ing or  abandoning  said  use,  so  as  to  avoid 
further  injury  to  said  land  and  ite  owner, 
then  said  injury  is  to  be  regarded  as  perma^ 
nent  and  an  injury  to  the  land  iteelf,  and 
only  to  be  compensated  for  once,  and  that 
compensation  was  due  to  the  one  who  owned 
the  land  before  the  plaintiff,  and  not  to  the 
plaintiff,  and  the  plaintiff  cannot  recover 
therefor. 

"(D)  If  the  jury  believe  from  the  evidence 
that  the  sewage  discharged  into  the  water- 
course in  question  comes  only  from  the  part 
of  the  city  of  Sedalia  which  naturally  drains 
into  said  stream,  and  if  the  jury  further  be- 
lieve from  the  evidence  that,  without  the 
construction  of  sewers  by  the  defendant  city, 
the  natural  drainage  into  said  stream  would 
constitute  a  nuisance  to  the  extent  proved  to 
exist  at  the  time  of  bringing  this  suit,  then 
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the  plaintiff  cajinot  recover,  and  the  verdict 
will  be  for  the  defendant. 

"(E)  Although  the  jury  may  believe  that 
the  discharge  of  sewage  into  the  stream  in 
•question  amounts  to  a  nuisance,  yet  the 
plaintiff  cannot  recover  unless  the  jury  fur- 
ther fuid  that  the  damage,  if  any,  suffered  by 
plaintiff,  is  peculiar  to  him;  being  such  as 
IS  different  in  kind,  and  not  simply  in  de- 
gree, from  that  sustained  by  other  persons 
•owning  land  in  the  same  general  locality." 

And  of  its  own  motion  the  court  gave  the 
^following : 

"(F)  The  court  instructs  the  jury  that  if 
they  find  from  the  evidence  that  the  natural 
drainage  into  the  watercourse  in  question, 
together  with  the  drainage  from  the  sewers 
built  or  constructed  by  individuals,  prior  to 
the  construction  of  the  sewer  by  the  city, 
constitute  a  nuisance  in  kind  and  extent 
with  that  existing  at  the  time  of  bringing 
this  suit  by  plaintiff,  then  your  verdict 
should  be  for  the  defendant;  and,  if  you  ^nd 
from  the  evidence  that  this  drainage  did 
not  constitute  such  nuisance,  then,  in  esti- 
mating the  damages  plaintiff  has  sustained, 
if  you  find  he  has  sustained  any,  you  must 
take  into  consideration  the  natural  drain- 
age, and  the  drainage  from  the  sewers  built 
as  aforesaid  by  individuals  prior  to  the 
building  of  the  sewer  by  the  city,  and  give 
him  only  such  damages  as  is  in  excess  of  the 
damages  already  sustained  by  reason  of  said 
natural  drainage  and  drainage  from  said  in- 
dividual sewers." 

Exceptions  were  preserved  on  both  sides. 
There  was  a  verdict  for  defendant  and  a  mo- 
tion for  a  new  trial  by  plaintiff,  which  was 
sustained  by  the  court,  and  from  that  order 
defendant  appeals. 

Mr,  John  Cashman  for  appellant. 

Messrs,  Montgomery  A  Montgomery, 
for  respondent: 

It  is  not  the  extent  of  the  claim  of  the 
Tight,  but  the  extent  of  its  actual  exercise, 
which  controls;  a  claim  of  right  to  do  more 
than  that  which  has  been  done  affects  noth- 
ing on  the  question  of  prescription. 

16  Am.  A  Eng.  Enc.  Law,  p.  999;  Wood, 
l^uisances,  1st  ed.  §§  705,  706;  Wood,  Limi- 
tations of  Actions,  §  182;  Holsman  v.  Boil- 
ing Spring  Bleaching  Co,  14  N.  J.  Eq.  345; 
Postlethwaite  v.  Payne,  8  Ind.  104;  Janssen 
V.  Lammers,  29  Wis.  89;  Russell  v.  Scott,  9 
Cow.  279;  Roundtree  v.  Brantley,  34  Ala. 
644.  73  Am.  Dec.  470;  Wright  v.  Moore,  38 
Ala.  603,  82  Am.  Dec.  731;  Odiorne  v.  Ly- 
ford,  9  N.  H.  602,  32  Am.  Dec.  387;  Bald- 
win V.  Calkins,  10  Wend.  169;  Carlisle  v. 
Cooper,  21  N.  J.  Eq.  576. 

No  right  became  vested  in  defendant  by 
the  mere  silent  acquiescence  of  the  owner  of 
the  premises  in  permitting,  at  the  first,  the 
drainapfe  to  be  carried  on  to  the  premises, 
and  afterwards  the  continuance  of  the  nui- 
sance. At  best  it  was  only  a  license  revoca- 
ble at  the  pleasure  of  the  owner  of  the  land. 

Pitznian  v.  Boyce,  111  Mo.  387,  19  S.  W. 
1104:  Bunten  v.  Chicago,  R.  I,  ^  P.  R,  Co. 
.50  Mo.  App.  426:  Bouse  v.  Montgomery,  19 
Mo.  App.  170;  Cohh  v.  Smith,  38  Wis.  21. 
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The  drainage  provided  by  th#  city,  u  it  ex* 
isted  prior  to  plaintiff's  purchase,  ivas  not 
injui-ious,  or  very  slightly  so;  but  after 
plaintift'*s  purchase  the  sewer  system  was 
put  in  force,  and  the  use  extended,  enlarged, 
and  changed  every  year. 

The  structure  or  work  causing  the  injury 
must  be  a  completed  and  finishra.  work,  and 
the  damage  occasioned  thereby  such  as  that 
the  plaintiff  could  have  sued  for  and  recov« 
ered  entire  damages,  or  damages  in  the  fu- 
ture from  the  ordinary  use  of  such  a  stnie* 
ture.:  otherwise  plaintiff  would  not  be  pre* 
eluded  from  recovering  for  such  damages. 

Wood,  Limitations  of  Actions,  §§  180- 
182,  and  note;  Wood,  Nuisances,  SS  7^^, 
706:  James  v.  Kansas,  83  Mo.  570;  flofa- 
man  v.  Boiling  Spring  Bleaching  Co,  U  N. 
J.  Eq.  345;  Rogers  v.  Btoever,  24  Pa.  186; 
Paddock  v.  Somes,  102  Mo.  238,  10  L.  R,  A. 
254,  14  S.  W.  746;  Dwight  v.  Hayes,  150  111. 
273,  37  N.  E.  218. 

The  instruction  that  plaintiff  cannot  T^ 
cover  except  for  such  injury  as  is  peculiar 
to  him,  "beinff  such  as  is  different  m  kind, 
and  not  simply  in  degree,  from  that  sus- 
tained by  other  persons  owning  lands  in  the 
same  general  locality,"  is  not  the  law  *inc9 
the  adoption  of  our  present  Constitution. 

Joplin  Cofisol.  Min.  Co,  v.  Joplin,  124  Ma 
137,  27  S.  W.  406;  Van  DeVere  v.  Kansas 
City.  107  Mo.  91,  17  S.  W.  695;  Paddock  t. 
Somes,  102  Mo.  238,  10  L.  R,  A.  254,  14  S. 
W.  746;  Seifert  v.  Brooklyn,  101  N.  Y.  139. 
54  Am.  Rep,  664,  4  N.  E.  .321 :  Baltimore  d 
P,  R,  Co,  V.  Fifth  Baptist  Church,  108  U.  S. 
317,  27  L.  ed.  739,  2  Sup.  Ct.  Rep.  719. 

If  it  is  a  public  nuisance  the  defendant 
could  never  gain  prescriptive  immunity,  and 
the  other  instructions  for  defendant  are  up- 
on the  right  acquired  bv  limitation. 

10  Am.  &  Eng.  Enc.  Law,  p.  995;  Wood, 
Nuisances,  1st  ed.  §  724;  Cooley,  Torts,  2d 
ed.  p.  731. 

People  owning  land  in  the  same  general 
locality  are  entirely  different  from  the 
community  at  large,  which  is  the  legal  ex- 
pression applicable  to  such  cases. 

Fnnke  v.  St,  Louis,  122  Mo.  139,  26  S.  W. 
1034 :  Oivens  v.  Van  Studdiford,  86  Mo.  15S. 
56  Am.  Rep.  421 ;  Wood,  Nuisances,  2d  ed.  ?! 
736,  737;  (flaessner  v.  Anheu«er-Bu^ 
Brewing  Asso,  100  Mo.  516.  13  S.  W.  707: 
IJdmon'dson  v.  Moherly,  98  Mo.  626,  11  S,  W. 
990. 

These  damages  are  those  actually  sus- 
tained by  plaintiff,  including  any  dimlnn- 
tion  of  rentals  down  to  the  time  of  the  in- 
stitution of  this  suit. 

Carson  v.  Springfield,  53  Mo.  App.  297: 
Pinney  v.  Berry,  61  Mo.  360;  Brown  v,  Chi- 
cago &  A,  R.  Co,  80  Mo.  457. 

Valliant,  J.,  delivered  the  opinion  of 
the  court: 

1.  The  order  of  record  granting^  the  ne* 
trial  fails  to  specify  the  ground  on  which  it 
was  granted,  as  required  by  §  2241,  Ret. 
Stat.  1889,  and  that  is  the  first  affsignmest 
of  error  upon  which  appellant  asks  a  re- 
versal of  the  judgment.  The  specifying  ^a 
the  record  of  the  ground  on  which  a  nev 


t899. 


Smith  y.  Sedalia* 


715 


trial  is  granted  was  first  required  by  the  act 
of  1887  (Laws  1887,  p.  230),  amending  § 
3705,  Rev.  Stat.  1879,  which  in  other  re- 
spects is  the  same  as  §  2241,  Rev.  Stat  1889. 
The  original  purpose  of  that  section  was  to 
limit  the  power  of  the  court  in  granting  new 
trials  for  errors  in  a  matter  of  fact.  But, 
unless  the  record  shows  upon  what  ground  a 
first  new  trial  is  granted^  the  ground  for 
the  action  of  the  trial  court  in  granting  a 
new  trial  a  second  or  third  time  would  be 
dilficult,  if  not  impossible,  to  ascertain,  when 
the  propriety  of  the  action  is  questioned  in 
an  appellate  court.  It  was  doubtless  U> 
overcome  this  difficulty  that  the  amendment 
of  1887  was  enacted.  This  is  not  the  first 
case  that  has  come  before  this  court  since 
the  adoption  of  the  amendment  in  which  its 
requirement  has  been  disregarded;  that  is, 
in  which  a  new  trial  has  been  granted  witli- 
out  specifying  the  ground  for  the  same. 
Hewitt  V.  Hteele,  118  Mo.  463,  24  S.  W.  440; 
First  Nat.  Bank  v.  Wood,  124  Mo.  72,  27  S. 
W.  554.  But  we  have  never  treated  a  fail- 
ure to  observe  this  direction  as  reversible  er- 
ror.  The  omission  is  liable  to  arise  through 
the  carelessness  of  the  clerk  and  oversight  of 
the  judge,  and  of  the  attorneys  in  the  case  on 
both  sides.  The  statute  itself  does  not  ren- 
der the  order  granting  the  new  trial  invalid 
for  failure  to  observe  this  requirement,  and 
we  cannot  so  adjudge  it. 

2.  The  propriety  of  the  action  of  the  trial 
eourt  in  granting  a  new  trial  is  the  only  sub- 
ject for  our  consideration  on  the  review  of 
this  record.    The  instructions  given  on  the 
request  of  the  plaintiff,  as  briefly  summar- 
ized in  the  foregoing  statement,  present,  in 
the  main,  the  correct  theory  of  the  law,  but 
the  instructions  given  at  the  request  of  the 
defendant  afford  |?round  for  affirming  the  ac- 
tion of  the  circuit  court  in  granting  a  new 
trial.     The  theory  of  the  defense,  advanced 
both  in  the  answer  and  instructions,  is  that 
the  city  has  acquired,  by  long  use,  a  prescrip- 
tive right  to  empty  its  sewage  into  Cedar 
'creek.     That  a  pr^criptive  right  to  main- 
tain a  nuisance  of  the  kind  complained  of 
by  the  plaintiff  in  this  case  may  be  acquired, 
i«  a  well-established  principle  of  law.    The 
period   requisite  to  establish  such  right  is 
that  which,  under  the  statute  of  limitations, 
"bars  a  right  of  entry,  which  in  this  state  is 
ten    years.    James  v.  Kansas,  83  Mo.   667 ; 
Hotcard  County  v.  Chicago  d  A,  R.  Co.  130 
Mo,  652,  32  S.  W.  651.    The  user,  however, 
upon  which  the  prescriptive  right  is  founded, 
n^ust  be  adverse  in  its  character;  mere  per- 
missive user   cannot  create   such  a   right. 
The    burden  is  upon  him  who  asserts  the 
riorht  to  show,  not  only  the  user,  but  that  it 
was   exercised  adversely  and  under  a  claim 
of  right.    Fitzman  v.  Boyoe,  111  Mo.  393,  19 
8.  W.  1104.    ^nd  the  user  relied  upon  must 
not  only  be  of  the  same  general  character, 
but  must  have  been  exercised  substantially 
in  as  offensive  a  degree  and  to  as  great  an 
extent  as  at  the  time  the  suit  is  brought. 
Wood,     Limitations    of    Actions,     §     182; 
Wright  y,  Moore,  33  Ala.  593,  82  Am.  Dec 
731:    Carlisle  ▼.  Cooper,  21  N.  J.  Eq.  676. 
Neither  the  answer  which  attempts  to  set  up 
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this  prescriptive  right,  nor  the  instructions 
given  at  the  request  of  the  defendant  bear- 
ing upon  it,  comprehend  all  the  essentials  or 
such  a  right.  The  answer  avers  that  Cedar 
creek  is  the  natural  drain  for  the  water  fall- 
ing on  a  large  district  in  the  city,  and  that, 
from  the  beginning  of  the  incorporation,  the 
surface  water,  drainage,  and  sewage  of  that 
district  have  drained  into  the  creek;  and 
that  for  more  than  twenty  years  there  were 
sewers  in  the  city,  by  its  permission,  which 
gathered  surface  water  and  sewage,  and  sent 
it  down  the  creek;  and  that  from  time  to 
time  those  sewers  have  been  enlarged  and 
extended,  until  the  present  sewer  system  was 
brought  into  existence.  There  is  no  aver- 
ment in  the  answer  that  the  sewers  com- 
plained of  in  the  petition  had  existed  twenty 
years,  or  ten  years  before  the  commencement 
of  the  suit,  and  the  evidence  shows  that 
there  would  have  been  no  justification  for 
such  an  averment.  The  instruction  marked 
"A,"  given  at  the  instance  of  the  defendant, 
is  to  the  effect  that  if  for  more  than  ten 
years  prior  to  the  suit  the  creek  had  been 
used  by  the  city  for  drainage  or  carrying  off 
the  sewage  from  the  district  which  it  natur- 
ally drained,  without  objection  from  the 
owners  of  the  land,  the  verdict  must  be  for 
the  defendant,  unless  it  appeared  that  de- 
fendant, by  its  present  system,  was  drain- 
ing sewage  from  other  territory  into  it. 
That  is  to  say,  if  there  were  sewers  in  the 
city  which  collected  offensive  matter,  with- 
out regard  to  the  degree  or  quantity,  and 
sent  it  down  a  natural  course,  which  carried 
it  into  the  creek,  and  this  condition  existed 
for  ten  years  without  complaint,  then  the 
city  had  a  right  to  construct  its  present  sys- 
tem of  sewers,  enlarge  and  extend  the  same, 
from  1S87  to  1893,  with  continued  addition- 
al district  sewers,  down  to  1895,  and  empty 
the  whole  sewage  from  that  area,  which  com-* 
passes  the  chief  part  of  a  city  now  grown  to 
20,000  inhabitants,  into  the  creek  within  200 
yards  of  plaintiff's  land,  and  render  the  wa- 
ter unfit  for  use,  and  the  atmosphere  offen- 
sive and  unwholesome  to  the  occupants  of 
the  farm.  We  cannot  give  that  proposition 
our  approval.  The  instruction  literally  goes 
even  further,  and  confirms  the  city's  pre- 
scriptive right  if  only  the  drainage  of  that 
district  was  wont  to  go  that  way;  but  that 
is  so  palpable  an  error  that  it  was  doubtless 
an  inadvertence.  The  term,  "without  objec-« 
tion  or  hindrance,*'  used  in  the  instruction, 
does  not  sufiiciently  express  the  adverse 
character  that  is  necessary  to  give  a  pre- 
scriptive right.  ''Without  objection  or  hin- 
drance" is  not  inconsistent  with  permission. 
A  prescriptive  right  cannot  be  acquired  by 
user  under  permission,  howsoever  long  it  may 
continue.  It  must  be  under  claim  of  right, 
and  adversely  exercised.  This  instruction, 
also,  in  the  light  of  the  evidence,  would  con- 
fer on  the  city  the  prescriptive  right  to  pol- 
lute the  watercourse  witn  its  sewage,  be- 
cause individuals  and  private  concerns  had, 
for  the  period  of  ten  years,  committed  nui- 
sances which  produced  more  or  less  pollution 
in  the  stream.  But  one  man  cannot  build 
his  edifice  on  another's  foundation.    The  pe* 


716 


HiSSOUBI  SUFBBMB  COURT. 


Not., 


riod  of  user  by  one  cannot  establish  a  pre- 
scriptive right  in  another,  unless  he  is  suc- 
cessor to  the  rights  of  the  other  by  privity 
of  estate.  Evidence  that  the  gas  company 
and  the  owners  of  the  slaughter  houses  had 
for  years  cast  offensive  matter  into  a  nat- 
ural tributary  of  this  stream  had  nothing  to 
do  with  this  case,  except  as  bearing  on  the 
question  of  damages,  as  their  drains  were 
no  part  of  the  city's  sewers,  now  complained 
of.  If  we  have  rightly  comprehended  the 
evidence  in  this  case,  this  instruction  marked 
''A"  should  have  been  refused,  even  if  it  had 
correctly  set  forth  the  essentials  of  a  pre- 
scriptive right,  upon  the  ground  that  there 
was  no  evidence  on  which  to  base  it.  With 
no  knowledge  of  the  situation  except  that  af- 
forded by  descriptions  in  the  evidence  in  the 
record,  we  get  the  impression  that  the  only 
sewers  built  by  the  city  prior  to  those  built 
under  the  ordinances  of  1887  were  for  sur- 
face drainage,  and  that  all  the  other  sewers 
before  that  date  were  private,  and  some,  if 
not  all,  of  them  were  limited  to  surface 
drainage,  and  that  the  sewer  system  inaugu- 
rated in  1887  was  not  a  mere  csilargement  of 
those  formerly  existing,  but  a  new  and  dif- 
ferent creation.  If  that  is  the  case,  then 
there  was  no  foundation  in  the  evidence  for 
an  hypothesis  on  which  to  base  a  finding 
that  the  present  system  had  existed  for  ten 
years  before  this  suit  was  brought.  But  we 
recognize  the  fact  that  the  court  and  jury 
which  tried  the  case,  and  the  counsel  too,  be- 
ing familiar  with  the  locality,  were  better 
able  to  comprehend  the  situation  and  apply 
the  evidence  than  a  mere  reader  of  the  rec- 
ord. Therefore  we  do  not  now  say  that  the 
defendant  was  not  entitled  to  an  instruction 
properly  presenting  the  law  on  the  subject 
of  a  prescriptive  right;  but,  in  view  of  the 
fact  that  the  case  is  to  be  retried,  we  call 
the  trial  court's  attention  to  that  feature  of 
the  evidence,  for  its  enlightened  considera-' 
tion  on  the  retrial,  and  we  only  now  hold 
that  the  instruction  marked  "A"  should  not 
have  been  given  because  it  failed  to  present 
the  essentials  of  the  law  of  prescriptive  right 
in  the  particulars  above  discussed.  And  for 
the  same  reasons  the  instruction  marked  "B** 
should  also  have  been  refused. 

3.  The  instruction  marked  "C"  undertakes 
to  apply  to  the  facts  of  this  case  the  propo- 
sition of  law  that  where  the  trespass  com- 
mitted is  in  itself  permanent,  and  the  injury 
complete,  the  right  of  action  accrues  tlien« 
and  to  him  who  was  then  injured,  not  to  a 
subsequent  purchaser.  But  that  is  not  ap- 
plicable to  a  case  of  this  kind,  lliat  prin- 
ciple is  illustrated  in  the  facts  in  James  v. 
Kansas,  83  Mo.  567.  The  injury  there  com- 
plained of  was  the  structure — the  sewer  it- 
self— ^which  the  city  had  thirteen  years  be- 
fore built  on  plaintiff's  land,  and  which, 
when  plaintiff,  after  that  lapse  of  time,  came 
to  build  a  house,  was  found  to  interfere  with 
the  economical  building  of  the  foundation. 
It  was  held  that  that  injury  was  a  perma- 
nent one,  manifest  from  the  beginning,  and 
susceptible  of  being  measured  in  damages 
once  for  all,  and  suit  on  it  was  barred  in  five 
years.  But  the  nature  of  this  injury  is  very 
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different  True,  it  was  manifest  in  1887 
that  the  natural  result  of  the  sewerage  then 
being  constructed  would  be  to  cast  sewage 
into  a  drain  that  would  bring  it  to  the  land 
now  o^vned  by  plaintiff,  and,  when  pl&intiff 
bought  the  land  in  1889,  that  result  had  to 
some  degree  been  accomplished,  but  the  ex- 
tent of  the  injury,  even  with  the  sewers  as 
then  constructed,  pould  not  have  been  for  all 
time  estimated.  Besides,  the  sewage  was 
then  discharged  at  a  very  much  greater  dis- 
tance from  &e  plaintiff's  land,  and  was  ex- 
posed in  its  flow  to  the  open  air  before  it 
entered  the  plaintiff's  premises.  And,  in  ad- 
dition to  this,  the  main  sewer  was  enlarged 
in  1888,  extended  in  1891,  and  again  in  1893, 
and  from  July,  1889,  to  August,  1895,  eleven 
district  sewers  were  constructed  and  turned 
into  the  main  sewer.  That  instruction 
should  not  have  been  given. 

4.  It  was  error  to  b^ve  given  the  instruc- 
tion marked  "D,"  because  there  was  no  evi- 
dence on  which  to  base  it.  There  was  no 
evidence  upon  which  the  jury  could  have 
based  a  finding  that,  if  there  had  been  no 
sewers,  the  natural  drainage  into  the  creek 
would  have  been  a  nuisance  to  the  extent 
shown  by  the  evidence  to  exist  at  the  time  of 
bringing  this  suit. 

5.  The  instruction  mariced  "E"  was  inap- 
plicable to  this  case.  The  principle  intended 
to  be  expressed  there,  to  wit,  that  plaintiff 
could  recover  only  for  damage  peculiar  to 
himself,  differing  in  kind,  not  simply  in  de- 
gree, from  that  suffered  by  others,  is  appli- 
cable where  complaint  is  made  of  a  public 
nuisance,  as,  for  instance,  when  a  pnblie 
street  is  obstructed.  If  the  plaintiff,  in  such 
case,  is  inconvenienced  only  in  the  same  way 
that  other  citizens  suffer,  though  perhaps  to 
a  greater  degree  than  some  oUiers,  he  can- 
not recover.  Examples  of  this  doctrine  are 
shown  in  Rude  v.  8t.  Louis,  93  Mo.  408,  6  S. 
W.  257 ;  Edmonson  v.  Moherly,  98  Mo.  623, 
11  S.  W.  990;  and  other  cases  cited  by  the 
learned  counsel  for  the  city.  But  even  in 
such  cases,  if  the  plaintiff,  has  an  interest  in 
the  matter  that  the  public  in  general  has 
not, — ^for  example,  if  tne  obstruction  hinders 
his  access  to  his  lot  abutting  the  street, — 
he  may  recover  for  that  injury.  But  it  is 
a  misconception  to  treat  the  case  made  in  the 
petition  as  one  of  a  public  nuisance. 
Though  there  be  several  landowners  through 
whose  possessions  the  polluted  stream  may 
flow,  and  all  suffer  damage  of  the  same  char- 
acter, but  each  of  different  degree,  that  does 
not  convert  the  injurious  act  into  a  public 
nuisance,  for  it  is  only  those  individnalSf 
and  not  the  public  in  general,  who  suffer; 
and  therefore  each  may  recover  the  damage 
he  suffers,  though  it  differ  only  in  d^ree 
from  that  that  others  in  the  same  class  suf- 
fer. Indeed,  if  we  should  find  the  injury 
of  which  the  plaintiff  here  complains  to  be 
a  public  nuisance,  the  whole  foimda tion  must 
fall  out  of  the  defense,  because  no  one  can 
acquire  a  prescriptive  right  to  maintain  a 
public  nuisance.  Cooley,  Torts,  2d  ed.  pp. 
730,  731;  Wood,  Nuisances,  3d  ed.  §  711. 

6.  The  only  criticism  that  the  instruction 
given  by  the  court  of  its  own  motion,  marked 
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^%"  suggests,  is  that  in  its  first  clause 
it  presents  an  hypothesis  for  which  there  is 
no  justification  in  the  evidence.  If  there 
was  any  evidence  on  which  to  hase  a  find- 
ing that  the  natural  drainage  and  the  pri- 
vate sewers  created  a  nuisance  in  extent 
equal  to  that  existing  at  the  time  of  bringing 
this  suit,  it  has  escaped  our  notice.  At  all 
events,  if  there  was  a  scintilla  of  such  evi- 
dence, it  was  so  overcome  that  the  trial 
court  would  have  been  justified  in  'granting 
a  new  trial  on  that  account. 

7.  The  facts  that  sewers  are  necessary  to 
a  city,  and  that  the  statute  directs  that  they 
shall  follow  as  near  as  practicable  the  nat- 
ural drainage  of  the  country,  afford  no  jus- 
tification to  the  action  of  a  city  in  emptying 
its  sewers  on  the  land  of  an  individual,  to 
his  damage.  Our  Ck>nstitution  declares  that 
private  property  shall  not  be  taken  or  dam- 
aged without  payment  of  just  compensation. 
The  legislature,  therefore,  could  not,  if  it  so 
intended,  confer  authority  on  a  city  to  in- 
jure private  property  for  the  public  good, 
without  first  paying  the  damage.  But,  sub- 
ject to  this  qualification,  private  interest 
must  yield  to  the  public  good.    If  it  is  a 


public  necessity  that  the  plaintiff's  land  be 
taken  or  damaged  in  order  to  dispose  of  the 
sewage  of  the  defendant  city,  it  may  be  so 
condemned  according  to  law,  but  the  city 
must  first  pay  him  the  just  compensation. 
Such  condemnation  can  only  be  made  in  con- 
formity to  a  proceeding  prescribed  by  stat^ 
ute.  The  issues  in  this  case  do  not  call  for 
an  examination  of  the  statute  to  ascertain 
whether  or  not  provision  has  already  been 
made  for  the  condemnation  oi  land  outside 
the  city  limits  for  such  purpose,  but  it  is 
sufficient  to  say  that  until  such  provision 
is  made,  if  it  has  not  been,  and  until  con- 
demnation has  been  adjudged  in  accordance 
with  such  provision,  or  the  city  has,  by  con- 
tract or  prescription,  acquired  the  right  to 
do  so,  it  is  liable  for  the  damage  caused  by 
emptying  its  sewers  into  a  natural  stream 
flowing  through  private  property.  Cooley, 
Torts,  2d  ed.  693;  Joplin  Consol.  Min,  Co. 
V.  Joplin,  124  Mo.  129,  27  S.  W.  406. 

For  the  reasons  above  given,  the  judgment 
of  the  Circuit  Court  in  sustaining  the  mo* 
tion  for  a  new  trial  is  affirmed. 

All  concur. 


NEW  JERSEY  COURT  OF  ERRORS  AND  APPEALS. 


Sunnel  H.  GREY,  Attorney  General,  ea  ret. 
Henry  P.  SIMMONS  et  al.,  Respts,, 

V, 

Mayor,  etc.,  of  PATERSON,  Appts. 


(. 


.N.   J.. 


.) 


^1.     Tite  eity  of  Pateraon  had  leytala- 
'ttv^e  authority  to  construct  its  system  of 
■ewers,  discharging  their  contents  into  the 
Passaic  river,  and  is  not,  therefore,  subject 
to  the  charge  of  maintaining  a  public  nui- 
sance. 
S.      TMe  title  of  riparian  ovrnera  alonv 
«lie   Paaaaie  river,   where  the  tide   ebbs 
and  flows,  extends  only  to  high-water  mark. 
The  state  is  the  absolute  owner  of  the  bed  of 
the   streaoL     Such   rliMtrtan  owners,   having 
oo  title  to  the  bed  of  the  stream,  are  not 
entitled  to  an  injunction  against  the  city  on 
account  of  the  pollution  of  the  stream. 
3.      The  title  of  riparian  owners  ahove 
tlie  ehh  and  flow  of  tide  extends  to  the 
middle  of  the  stream,  subject  only  to  a  servi- 
tude to   the  public  for  purposes  of  naviga- 
tion.    The  pollution  of  the  river  by  sewage 
constituted    the   taking   of   the   property   of 
such    owners,    which   the   legislature   cannot 
authorize  except  upon  Just  compensation. 
^.       Jeruey    City    has    no    riffhts    in    the 
'WAterfl    of    the    Pasnaio    river   distinct 
from  the  rights  of  the  general  public,  either 
hy   reason  of  the  location  of  Its  waterworks, 
or   in  virtue  of  act  1852,  p.  419. 
.8«       By  reason  of  the  vreatlnjnrywhioh 
•would   fall  upon   the   city   by    restraln- 
likg  the  continuous  use  of  Its  sewerage  sys- 
tem* and  the  acquiescence  of  these  riparian 
oivxiers  above  where  the  tide  flows,  their  in- 

•Headnotes  by  Tan  Stckel,  J. 
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Jury  being  comparatively  small,  It  would  be 
inequitable  to  grant  them  an  injunction. 
6.  They  may  obtain  redress  by  amend- 
inv  their  bill,  or  by  filing  a  new  bill,  pray- 
ing for  an  injunction,  unless  the  city  of  Pat- 
erson  will  consent  to  make  such  compensa- 
tion to  them  as  shall  be  ascertained  to 
be  Just,  or  they  may,  if  they  elect,  sue  at  law 
for  their  damages. 

(Biarch  5,  1900.) 

APPEAL  by  defendants  from  an  order  of 
the  Chancery  Court  granting  an  injunc- 
tion to  restrain  defendants  from  depositing 
sewage  in  the  Passaic  River.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  Thomas  C.  Slmonton,  Jr.,  and 
Eugene  SteTenson  for  appellants. 

Messrs.  Oeorse  MoEwan,  James  B. 
Vredenburgh,  and  John  P.  Stookton, 
for  respondents: 

A  court  of  equity  has  jurisdiction  to  re- 
strain existing  or  threatened  public  nui- 
sances by  injunction  at  the  suit  of  the  at- 
torney general. 

Atty.  Gen,  v.  Chicago  d  N,  W,  R,  Co.  35 
Wis.  632 ;  Delaioare  d  R.  Canal  Co.  v.  Cam- 
den d  A\  R.  Co.  16  N.  J.  Eq.  321,  18  N.  J.  Eq. 
.646;  Bonaparte  v.  Camden  d  A.  R.  Co, 
Baldw.  227,  Fed.  Cas.  No.  1,617;  Newark  PI. 
Road  d  Ferry  Co.  v.  Elm^r  ex  rel.  Van 
Wagenen,  9  N.  J.  Eq.  764 ;  Thompson  v.  Pat' 
erson  d  H.  River  R.  Co.  0  N.  J.  Eq.  527. 

As  to  the  sea,  in  which  all  his  subjects 
have  the  right  of  navigation  and  of  fishing, 
the  King  can  malce  no  modem  grants  in 
derogation  of  the  rights  of  his  subjects. 

JHundell  v.  CatteraXl,  6  Bam.  ft  Aid.  268; 
Browne  v.  Kennedy,  6  Harr.  k  J.  203,  9  Am. 
Dec.  503. 
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The  oorruption  of  a  stream  of  water  util* 
ized  as  a  source  for  the  supply  of  water  to 
a  town,  for  the  ordinary  domestic  use  of  its 
inhabitieints  and  for  drinking,  constitutes  a 
public  nuisance  affecting  the  health  and 
comfort  of  an  entire  community,  and  calls 
for  the  interposition  of  the  attorney  general 
in  a  suit  to  enjoin  the  wrongful  act. 

Com.  ew  reL  MoCormick  v.  Russell,  172 
Pa.  606,  33  Atl.  709;  Westcott  v.  Middleton, 
43  N.  J.  Eq.  478,  11  Atl.  490. 

It  would  be  a  public  nuisance  to  render 
the  water  of  a  stream  so  impure  that  it  could 
not  be  used  for  domestic  purposes  or  for 
the  watering  of  cattle,  and  so  that  it  gave 
off  noxious  and  unhealthy  odors. 

Chapman  v.  Rochester,  110  N.  Y.  273,  1 
L.  R.  A.  296,  18  N.  E.  88 ;  Townsend  v.  Bell, 
62  Hun,  306,  17  N.  Y.  Supp.  210;  Chipman 
V.  Palmer,  77  N.  Y.  66,  33  Am.  Rep.  566; 
Bullard  v.  Saratoga  Victory  Mfg.  Co.  77  N. 
Y.  626 ;  Prentice  v.  Oeiger,  9  Hun,  350,  Af- 
firmed in  74  N.  Y.  341 ;  Buccleugh  v.  Cotoan, 
6  Macph.  214 ;  Crossley  v.  Lightovoler,  L.  R. 
3  Eq.  279 ;  Pennington  v.  Brinsop  Hall  Coal 
Co.  L.  R.  5  Ch.  Div.  769;  Bickett  v.  Morris, 
L.  R.  1  H.  L.  Sc.  App.  Cas.  47 ;  Clinton  v. 
Myers,  46  N.  Y.  520,  7  Am.  Rep.  373;  Crock- 
er V.  Bragg,  10  Wend.  260,  25  Am.  Dec.  555 ; 
Han  op  V.  Hirst,  L.  R.  4  Exch.  43;  Busch 
V.  'New  York,  L.  d  W.  R.  Co.  34  N.  Y.  S. 
R.  7,  12  N.  Y.  Supp.  85 ;  Smith  v.  Rochester, 
38  Hun,  612,  Affirmed  in  104  N.  Y.  674; 
Wehh  V.  Portland  Mfg.  Co.  3  Sumn.  189,  Fed. 
Cas.  No.  17,322;  Allaire  v.  Whitney,  1  Hill, 
484 ;  Honsee  v.  Hammond,  39  Barb.  95 ;  Mer- 
rifield  v.  Worcester,  110  Mass.  219,  14  Am. 
Rep.  592 :  Coming  v.  Troy  Iron  d  Nail  Fac- 
tory, 40  N.  Y.  220 ;  Drake  v.  Hudson  River 
R.  Co.  7  Barb.  508 ;  MacLaury  v.  Hart,  121 
N.  Y.  636,  24  N.  E.  1013;  Morgan  v.  Ring- 
hamton,  102  N.  Y.  500,  7  N.  E.  424;  Purdy 
V.  Manhattan  Elev.  R.  Co.  36  N.  Y.  S.  R.  43, 
13  N.  Y.  Supp.  295;  Wright  v.  Howard,  1 
Sim.  &  Stu.  202. 

Public  navigable  rivers  are  held  by  the 
state  in  trust  for  the  public;  the  water  is 
subject  to  diversion  for  public  purposes, 
either  by  the  state  directly,  or  by  delegated 
authority. 

Rundle  v.  Delavxire  d  R.  Canal  Co.  14 
How.  80,  14  L.  ed.  335;  St.  Anthony  Falls 
Water-Power  Co.  v.  St.  Paul  Water  Comrs. 
56  Minn.  485,  68  N.  W.  33. 

The  corruption  of  the  water  of  a  public 
river  is  a  wrongful  act,  when  persons  are 
injured  thereby,  and  calls  for  the  interfer- 
ence of  the  courts  by  injunction. 

Hargreaves'  Law  Tracts,  p.  12,  Hale,  De 
Jure  Maris;  Atty.  Gen.  v.  Kingston-on' 
Thames,  34  L.  J.  Ch.  N.  S.  481 ;  Acquacka- 
nonk  Water  Co.  v.  Watson,  29  N.  J.  Eq.  370 ; 
Kceney  d  W.  Mfg.  Co.  v.  Union  Mfg.  Co.  39 
Conn.  581. 

The  common-law  rights,  appurtenant  to 
the  ownership  of  the  bank,  are  property  as 
much  entitled  to  protection  as  the  rights  of 
the  owner  of  the  bed  of  the  river  to  the  use 
of  the  water  which  flows  over  it. 

Lyon  V.  Fishmongers*  Co.  L.  R.  1  App. 
Cas.  662. 

Rights  of  a  riparian  owner  are  in  the  na- 
48L.  R.  A. 


ture  of  easements  attached  to  the  upland,, 
and  extend  over  the  soil  in  the  bed  of  the 
stream  to  the  navigable  poition  thereof,, 
which  may  not  be  taken  or  interfered  with 
to  his  injury  by  the  public  authorities  with- 
out compensation,  and  any  iniury  thereto  by 
private  persons  is  restrainable  in  equity  or 
to  be  compensated  for  in  damages. 

Buooleuch  v.  Metropolitan  Bd,  of  Works^ 
L.  R.  5  H.  L.  418;  Metropolitan  Bd.  of 
Works  v.*  M'Carthy,  L.  R.  7  H.  L.  243;  Lyon 
y.  Fishmongers*  Co.  L.  R.  1  App.  Cas.  662; 
Atty.  Oen.  v.  Wemyss,  L.  R.  13  App.  Cas. 
192;  North  Shore  R,  Co.  v.  Pion,  L.  R,  14 
App.  Cas.  612;  Miner  v.  Oilmour,  12  Moore 
P.  C.  C.  131 ;  Rose  v.  Groves,  5  Mann.  &  G. 
613;  Lord  v.  Sydney  Comrs.  12  Moore,  1*. 
C.  C.  473;  Eastern  Counties  R.  Co.  v.  Dor- 
ling,  5  C.  B.  N.  S.  821 ;  Keams  v.  Cordwain" 
ers*  Co.  6  C.  B.  N.  S.  388 ;  Yates  v.  Milwau- 
kee, 10  Wall.  497,  19  L.  ed.  984;  Illinois  C. 
R.  Co.  V.  Illinois,  146  U.  S.  387,  36  L.  ed. 
1018,  13  Sup.  Ct.  Rep.  110;  Rumsey  v.  Xew 
York  d  N.  E.  R.  Co.  133  N.  Y.  79,  15  L.  R. 
A.  618,  30  N.  E.  654;  Van  Dolsen  v.  .Veir 
York,  21  Blatchf.  454,  17  Fed.  Rep.  817; 
New  York  C.  d  H.  R.  R.  Co.  v.  Aldridge.  13& 
N.  Y.  83,  17  L.  R.  A.  516,  32  X.  E.  60 ;  Saun- 
ders V.  New  York  C.  d  H.  R.  R.  Co.  144  N. 
Y.  75,  26  L.  R.  A.  378,  38  N.  E.  992;  Hedges 
V.  West  Shore  R.  Co.  160  N.  Y.  160,  44  N. 
E.  691 ;  Sage  v.  New  York,  10  App.  Div.  294,. 
41  N.  Y.  Supp.  938;  Gould,  Waters,  Sf  149, 
206,  208. 

A  riparian  proprietor  on  a  natural  stream 
has  a  right  to  the  flow  of  the  stream  through 
or  by  his  land  in  its  natural  state  as  an  in- 
cident of  the  land  through  or  by  which  it 
flows,  and  if  the  water  be  polluted  so  as  to 
occasion  damage  in  law,  though  not  in  fact, 
it  gives  him  a  good  cause  of  action. 

Coulson  &  Forbes,  Waters,  p.  150. 

There  can  be  no  prescription  for  the  right 
to  commit  a  public  nuisance,  nor  for  the 
confiscation  of  private  property;  prescrip- 
tion being  founded  on  the  presumption  of  a 
grant. 

Atty.  Gen.  v.  Daugars,  33  Beav.  621; 
State  ex  rel.  Watson  v.  Standard  Oil  Co. 
49  Ohio  St.  137,  16  L.  R.  A.  145.  30  N.  E. 
291 ;  Sooy  v.  State,  39  N.  J.  L.  149;  Weber 
V.  State  Harbor,  18  Wall.  70,  21  L.  ed.  803. 

Any  person  through  whose  land  rans  a 
watercourse,  which  is  perceptibly  polluted 
by  the  sewage  of  a  town,  and  is  thereby  ren- 
dered unfit  for  drinking  or  domestic  use,  is 
entitled  to  equitable  relief. 

Goldsmid  v.  Tunbridge  Wells  Improv. 
Comrs.  L.  R.  1  Eq.  161 ;  on  appeal  L.  R.  1 
Ch.  349. 

Use  of  the  stream  for  the  discharge  of 
sewage  to  the  material  injury  of  other  ri- 
parian owners,  without  compensation  (in 
the  absence  of  grant  or  prescription ) ,  is  il- 
legal, notwithstanding  the  sewers  have  been 
built  under  authority  of  law  for  a  public 
purpose. 

Kellogg  v.  New  Britain,  62  Conn.  239,  24 
Atl.  996;  Inman  v.  Tripp,  11  R.  I.  520.  25 
Am.  Rep.  620;  New  York  C.  d  H.  R.  R.  Co. 
V.  Rochester,  127  N.  Y.  591,  28  N.  E.  416; 
Seifert  v.  Brooklyn,  101  N.  Y.  136,  54  Am. 
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Rep.  664,  4  N.  E.  321 ;  Morse  y.  Woroeater, 
139  Mass.  389, 2  N.  £.  694;  Dwight  Y.  Hayes, 
150  111.  273,  37  N.  £.  218;  Carmichael  v. 
Texarkana,  94  Fed.  Rep.  561. 

The  plea  that  the  injury  done  by  the  en- 
croachment upon  private  rights  would  be 
small  in  comparison  with  the  advantage  to 
the  public,  and  that  therefore  some  little 
sacrifice  ought  to  be  made  by  private  indi- 
viduals, is  erroneous ;  no  one  can  be  deprived 
of  his  property  without  his  consent  and 
without  compensation. 

Ooldsmid  v.  Tunbridge  Wells  Improv, 
Comra.  L.  R.  1  Eq.  161;  Indianapolis  Wa- 
ter Co,  V.  Amerioan  Btrawhoard  Co,  67  Fed. 
Rep.  1003;  Gardner  v.  Newhurgh  Trustees , 
2  Johns.  Ch.  162,  7  Am.  Dec.  526;  Nolan 
V.  New  Britain,  69  Conn.  668,  38  Atl.  707 ; 
Wadsworth  v.  Tillotson,  15  Conn.  366 ;  East 
Jersey  Water  Co.  v.  Bigeloto,  60  N.  J.  L*  201, 
38  Atl.  633. 

The  rights  of  the  individual  proprietor 
are  protected  by  law,  however  much  it  may 
be  to  the  advantage  of  the  community  to  in- 
vade them. 

Atty,  Oen,  y.  Colney  Hatch  Lunatic  Asy- 
lum, L,  R.  4  Ch.  154;  Atty,  Oen,  v.  Leeds,  L. 
R.  6  Ch.  589;  Wood,  Nuisances,  §  434. 

It  is  no  justification  for  creating  and 
maintaining  a  nuisance  that  others,  however 
many,  are  committing  similar  acts,  as  by 
draining  filth  and  refuse  matter  into  a  river. 

Neuoark  Aqueduct  Board  v.  Passaic,  45  N. 
J.  Eq.  393,  18  Atl.  106;  Indianapolis  Wet- 
ter Co,  V.  American  Btrau)board  Co.  67  Fed. 
Rep.  1003;  Baltimore  v.  Warren  Mfg.  Co. 
59  Md.  105;  Morgan  v.  Danhury,  67  Conn. 
484,  35  Atl.  499. 

Van.  Syokel,  J.,  delivered  the  opinion  of 
the  court: 

The  information  and  bill  of  complaint  in 
this  case  was  filed  by  the  attorney  general 
on  behalf  of  the  state,  at  the  relation  of 
owners  and  possessors  of  lands  along  the 
banks  of  the  Passaic  river,  to  restrain  the 
city  of  Paterson  from  depositing  or  discharg- 
ing its  sewage  through  its  drains  or  sewers 
into  the  Passaic  river,  and  from  construct- 
inpr  new  sewers  to  discharge  into  said  river, 
and  from  enlarging  or  increasing  its  present 
sewage  system  with  outlets  Into  saia  river. 
Thereupon  a  rule  to  show  cause  was  granted 
why  an  injunction  should  not  issue  as  prayed 
for  in  said  information  and  bill.  Upon  the 
hearing  of  this  rule,  affidavits  were  presented 
by  the  defendants.  To  the  information  and 
bill  the  city  interposed  a  demurrer.  Upon 
the  28th  day  of  March,  1899,  the  chancellor 
overruled,  the  demurrer,  and  ordered  an  in- 
junction, in  which  order  it  is  recited  that 
upon  reading  the  information  and  bill  of 
<»omplaint  and  the  affidavits  annexed  there- 
to, and  upon  reading  the  demurrer  of  the 
defendants  to  the  said  information  and  bill, 
and  the  affidavits  presented  by  the  defend- 
ants upon  said  order  to  show  cause,  the  chan 
cellor  being  of  opinion  that  the  defendants' 
acta  in  discharging  sewage  into  the  Passaic 
river  in  the  manner  set  forth  in  said  in 
formation  and  affidavits  constituted  a  pub- 
lic nuisance,  it  is  ordered  that  an  injunction 
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do  issue  enjoining  and  restraining  the  mayor 
and  aldermen  of  the  city  of  Paterson,  until 
the  further  order  of  said  court,  from  dis- 
charging sewage,  or  permitting  sewage  to  be 
discharged,  directly  or  indirectly,  into  the 
Passaic  river,  above  tide  water,  through  any 
public  sewer  or  sewers  of  said  defendant, 
constructed  or  to  be  constructed,  which  do 
not  now  discharge  directly  or  indirectly 
into  said  river.  From  the  order  overruling 
the  demurrer,  and  also  from  the  order  for 
injunction,  an  appeal  was  taken  to  this 
court.  The  affidavits  therefore,  which  were 
considered  by  the  chancellor  in  making  the 
order  for  injunction,  are  part  of  the  case,  as 
presented  by  the  appeal  to  this  court. 

In  1867,  the  legislature  passed  a  supple- 
ment to  the  charter  of  the  city  of  Paterson, 
by  the  17  th  section  of  which  it  is  provided 
''that  the  mayor  and  aldermen  of  the  city  of 
Paterson  are  hereby  authorized  to  cause  such 
surveys,  maps,  and  returns  to  be  made,  as 
may  be  necessary  to  enable  them  to  prescribe 
and  adopt,  either  for  the  whole  or  any  part 
of  said  city,  the  location  of  streets  and  sew- 
ers or  either,  and  the  width  thereof,  here- 
after to  be  opened  or  constructed  therein, 
and  when  such  location,  width,  and  grade 
shall  be  adopted,  the  surveys,  maps,  and  re- 
turns, prescribing  and  defining  the  same, 
shall  be  recorded  in  the  clerk's  office  of  the 
county  of  Passaic,  and  thereupon  no  street 
or  sewer  shall  thereafter  within  the  district 
comprised  in  any  such  survey,  map,  or  re- 
turn be  opened  or  constructed,  except  in 
conformity  therewith  as  to  location,  width, 
and  grade,  and,  fullv  to  accomplish  the  pur- 
poses contemplated  \ij  this  section,  the  said 
mayor  and  aldermen  may  employ  such  engi- 
neers, surveyors,  and  other  persons,  and  pro- 
vide for  their  compensation,  and  pass  such 
ordinances  as  they  may  deem  to  be  proper, 
and  may  enter  upon  any  land  for  making^ 
surveys    and    examinations."      Pub.    Laws 

1867,  p.  653,  §  17.  It  appears  by  the  affi- 
davits that  in  January,  1868,  Gen.  Viele  pre- 
sented a  map  and  report  of  the  city  for  a 
general  system  of  sewerage.  The  map  and  re- 
port were  referred  to  a  joint  committee  of 
streets  and  finance,  to  ascertain  what  lesris- 
lation  would  be  necessary  to  enable  the  city 
to  proceed  with  the  work.  Thereupon,  un- 
der the  direction  of  the  public  aiithorities,. 
an  act  was  drafted  to  enable  the  city  to  con- 
struct its  sewers.     On  the  26th  of  February, 

1868.  an  act  of  the  Icjcrislature  was  passed' 
entitled  "An  Act  to  Authorize  the  Construc- 
tion of  Sewers  and  Drains  in  the  City  of 
Paterson."  The  second  section  of  this  act 
provides  "that  all  such  sewers  and  drains 
shall  be  constructed  in  conformity  with  the 
plans  thereof  adopted,  or  which  shall  be 
adopted,  by  said  mayor  and  aldermen,  pur- 
suant to  the  17  th  section  of  the  act  approved 
April  4,  1867,  entitled  *A  Further  Supple- 
ment to  the  Act  Entitled  "An  Act  Amend- 
ing and  Revising  the  Act  to  Incorporate  the 
City  of  Paterson."*"  By  the  said  act  the 
city  was  authorized  to  enter  upon  any  lands 
for  the  purpose  of  making  surveys  and  ex- 
aminations, and  to  use  the  ground  and  soil 
under  any   street,   highway,  railroad,  land^ 
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alley,  or  court  within  the  city  for  the  pur- 
pose of  constructing  the  works  contemplated 
by  the  raid  act.  By  the  last  section  of  the 
said  act,  it  was  declared  that  it  should  take 
effect  immediately,  and  be  deemed  to  be  a 
public  act.  Laws  1868,  p.  126.  Under  the 
sanction  of  this  legislation,  a  number  of 
sewers  which  are  now  part  of  the  sewer  sys- 
tem of  the  city  were  constructed.  By  an  act 
passed  in  1871  (Pub.  Laws  1871,  p.  808), 
the  city  charter  was  revised,  and  therein  the 
power  to  construct  sewers  was  continued. 
By  the  said  affidavits  it  appears  that  all 
the  sewers  constructed  under  this  legislation 
discharged  into  the  Passaic  river,  and  that 
at  least  up  to  the  year  1872  the  only  system 
of  constructing  sewers  which  had  been 
adopted  in  this  country  was  by  building 
them  underground,  with  the  outlet  into  the 
natural  watercourse  on  the  banks  of  which 
the  city  was  built. 

From  this  recital,  I  think  it  sufficiently 
appears  that  the  city  of  Paterson  had  leg- 
islative authority  to  construct  the  system 
of  sewers  the  use  of  which  the  complainants 
seek  by  their  information  and  bill  to  re- 
strain. Full  power  was  conferred  by  this 
legislation  upon  the  city  of  Paterson  to 
adopt  and  execute  its  own  plan  of  sewerage, 
so  far  as  the  rights  of  the  state  were  con- 
cerned. If  the  power  inhered  in  the  legisla- 
ture to  bestow  such  authority  upon  the  city, 
it  is  the  settled  law  of  this  state  that  the 
mtmicipal  corporation  is  not  responsible  for 
those  incidental  damages  that  result  from 
the  proper  exercise  of  its  functions,  and  such 
«xercise  will  not  subject  it  to  the  charge  of 
maintaining  a  public  nuisance.  Beseman 
V.  Pennsylvania  R,  Co,  .50  N.  J.  L.  235,  13 
Atl.  164,  Affirmed  in  52  N.  J.  L.  221.  20 
Atl.  169.  So  far  as  the  authority  of  the 
state  can  avail  for  that  purpose,  the  legis- 
lative consent  furnishes  ample  protection  to 
the  city  for  the  appropriate  exercise  of 
granted  power. 

Since  the  decision  of  Stevens  v.  Paterson 
d  N,  R.  Co.  in  this  court,  reported  in  34  N. 
J.  L.  532,  3  Am.  Bep.  269,  it  has  been  the 
conceded  law  that  the  title  of  the  riparian 
owner  on  the  navigable  waters  of  the  state, 
where  the  tide  ebbs  and  flows,  extends  only 
to  hi <rh- water  mark,  and  that  the  state  is 
the  absolute  owner  of  the  bed  of  the  waters 
beyond  high-water  mark.  This  adjudication 
leaves  the  riparian  owners  of  lands  on  the 
Papsaic  river  where  the  tide  ebbs  and  flows 
without  the  right  to  relief.  This  question  is 
discussed  and  settled  in  the  opinion  of  this 
-court  in  the  case  of  Sayre  v.  Vewark  ( N.  J. ) 
post,  722,  45  Atl.  985,  and  it  is  therefore  un- 
necessary to  refer  to  other  authorities.  But 
in  that  case  the  alleged  injury  affected  only 
owners  on  tide  water.  The  rights  of  those 
above  the  flow  of  the  tide  are  in  no  wise  in- 
volved in  the  decision  of  the  Sayre  Case, 
In  Cohh  v.  Davenport,  in  our  supreme  court 
(32  N.  J.  L.  369),  Mr.  Justice  Depue  says 
^'that  by  the  common  law  all  waters  are  di- 
vided into  public  waters  and  private  waters. 
In  the  former,  the  proprietorship  is-  in  the 
«overeign;  in  the  latter,  in  the  individual 
proprietor.  •  •  •  The  title  of  the  indi- 
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vidual,  being  personal  in  him,  is  exclusive,— 
subject  onhr  to  servitude  to  the  public  for 
purposes  of  navigation,  if  the  waters  are 
navigable  in  fact.  The  test  by  which  to  de- 
termine whether  waters  are  public  or  pri- 
vate is  the  ebb  and  flow  of  the  tide.  Wa- 
ters in  which  the  tide  ebbs  and  flows,  so  far 
only  as  the  sea  flows  and  reflows,  are  public 
waters,  and  those  in  which  there  is  no  ebb 
and  flow  of  the  tide  are  private  waters.'' 
In  the  case  of  Atty,  Gen.  v.  Delaware  d  B.  B. 
R,  Co.  27  N.  J.  £q.  631,  the  case  of  Cobb 
v.  Davenport  is  cited  with  approbation.  In 
pronouncing  the  opinion  of  this  court,  Mr. 
Justice  Dixon  said  that  the  bed  of  the  Dela- 
ware river  above  tide  water  is  private  prop- 
erty, subject  to  the  paramount  public  right 
to  use  the  river  as  a  common  highway,  in 
which  is  included  the  right  to  preserve  and 
improve  the  navigability  of  the  water.  No 
other  qualification  or  restriction  of  the  pri- 
vate ownership  was  intimated.  The  Eng- 
lish cases  sustaining  the  right  to  sewer  into 
fresh-water  streams  under  license  from  Par- 
liament are  not  authority  here.  CNir  legis- 
lature has  not  like  unlimited  power  to  legal- 
ize a  grant  which  is  hostile  to  the  interest 
of  the  riparian  owner  without  providing 
compensation,  as  enjoined  by  our  state  Con- 
stitution. There  is  no  such  limitation  upon 
the  power  of  the  British  Parliament.  The 
learned  justice  who  delivered  the  opinion  in 
the  case  of  Atty.  Oen.  v.  Delatoare  d  B.  B. 
R.  Co.  27  N.  J.  Eq.  631,  is  too  accurate  in 
his  statement  of  legal  principles  to  have 
omitted  to  mention  the  right  of  a  city  above 
tide  water  to  make  the  river  an  outlet  for 
its  sewers,  if  such  a  right  in  his  judgment 
existed.  It  would  be  a  barren  title,  if  the 
owner  could  not  invoke  the  aid  of  the  law 
to  preserve  it  from  destruction. 

It  must  therefore  be  concluded  that  the 
riparian  owners  of  the  Passaic  river,  above 
the  point  where    the    tide    ebbs  and  flows, 
have  title  to  the  bed  of  the  stream  to  the 
middle  thereof,  subject  only  to  the  right  of 
the  state  to  regulate  navigation,  so  far  as 
the  water  may  be  navigable.     The  relators, 
in  the  information  of  the  attorney  generaL 
who  are  riparian  owners  above  the  flow  of 
the  tide,  have  a  right  of  property  in  the 
river,  and  in  that  respect  the  lesral'  rule  ap- 
plicable to  them  differs  essentially  from  that 
which  pertains  to  those  below  them,  where 
the  tide  ebbs  and  flows.     In   Merrifield   t. 
Worcester,  110  Mass.  216,  14  Am.  Rep.  592, 
and  in  the  more  recent  case  of  Falparotso 
V.  Eagen  (Ind.)  ante,  707,  54  N.  E.  1062.  in 
an  opinion  of  much  force,  it  is  held  that, 
where    sewers    emptying    into   fresh-water 
streams  are  constructed  under  legislative  au- 
thority, the  riparian  proprietor  cannot  re- 
cover for  the  pollution  of  the  stream,  so  far 
as  it  is  attributable  to  the  authorized  plan 
of  sewerage  adopted  by  the  city,  but  only  in 
case  the  injury  resulted  from  improper  con- 
struction or  unreasonable  use  of  sewera.  or 
negligence  of  the  city  in  the  case  of  them. 
Assent  cannot  be  given  to  the  correctness  of 
these  decisions,  as  they  are  not  in  hamiony 
with  the  adjudications  of  our  own  legal  tri* 
bunals.    In  Beach  v.  Sterling  Iron  dk  Zime 
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<7o.  54  N.  J.  E^.  65,  33  AU.  286,  Vice  Ghan- 
•cellor  Pitney,  in  his  able  review  of  the  au- 
thorities, criticised  the  case  of  Merrifield  y. 
Worcester,  and  said  that,  so  far  as  the  ex- 
pressions tliere  used  favor  the  notion  that 
a  city  or  town  may  collect  and  discharge 
sewage  matter  into  a  fresh-water  stream  to 
the  injury  of  a  riparian  owner  and  without 
liability  to  action,  they  are  contrary  to  the 
law  as  held  in  England  for  centuries.  The 
decree  in  that  case  recognizing  the  right  of 
the  riparian  owner  was  unanimously  af- 
firmed in  this  court,  upon  the  opinion  of 
the  vice  chancellor^  in  56  N.  J.  Eq.  824,  41 
Atl.  1117.  Riparian  owners  above  tide  own 
ad  medium  filum  nqucB,  and  have  a  property 
right  in  the  water  flowing  along  and  over 
their  land.  This  property  right  cannot  be 
impaired,  except  by  the  lawful  use  of  the 
waters  by  riparian  0¥mers  higher  up  the 
stream.  Lower  owners  must  submit  to  such 
pollution  as  results  from  the  natural  or  rea- 
sonable use  of  the  owners  above,  produced 
by  the  surface  drainage  or  by  the  percola- 
tion of  offensive  matter  through  the  soil.  But 
the  higher  owners  cannot  lawfully  combine, 
and  by  construction  of  artificial  conduits 
collect  foul  matter,  and  pour  it  in  mass  into 
the  stream.  Such  a  scheme,  when  put  into 
operation,  constitutes  the  taking  of  private 
property,  which  the  Ic^slature  cannot  au- 
thorize, except  upon  just  compensation  to 
the  party,  injured.  The  rights  of  such  ri- 
parian owners  are  clearly  stated  in  the  opin- 
ion of  Mr.  Justice  Lippincott  in  this  court 
in  the  case  of  E<ist  Jersey  Water  Co.  v.  Bige- 
lovD,  60  N.  J.  L.  201,  38  Atl.  631. 

By  reason  of  the  location  of  the  Jersey 
City  waterworks  upon  the  tidal  stream,  the 
mayor  and  common  council  of  Jersey  City, 
complainants  in  this  suit,  have  no  rights  in 
the  waters  of  the  stream  distinct  from  the 
rights  of  the  general  public  therein,  nor  are 
they  endowed  with  superior  rights  by  the 
legislation    of    1852.    Pub.    Laws    1852,  p. 
419.     That  legislation  did  not  guarantee  or 
assure  to  Jersey  City  the  purity  of  the  wa- 
ter, nor  did  it  vest  in  Jersey  City  any  part 
of  the  state's  title  in  the  tidal  waters,  upon 
which  its  present  claim  can  be  established 
and  enforced.     It  was  simply  the  consent  of 
the  state  that  Jersey.  City  might  withdraw 
such  quantity  of  water  from  the  Passaic  as 
might  be  required   to   furnish    a  supply  of 
pure  and  wholesome  water.    This  provision 
was  intended  to  qualify  and  limit  the  ex- 
tent of  the  grant,  so  that  the  implication 
<?ou1d  not  arise  that  Jersey  City  might,  with- 
out further  legislation,  divert  the  water  for 
other  purposes  than  a  water  supply  for  do- 
mestic and  other  like  purposes.    At  the  time 
of  the  legislative  grants  to  the  city  of  Pat- 
erson,  in  1867,  1868,  and  1871,  it  would  have 
been  competent  for  the  legislature  to  pass 
»  law  prohibiting   the    further    use  of  the 
Passaic  water  in  Jersey  City,  and  compel- 
ling the  city  to  procure  its  water  elsewhere. 
Tberefore  the  grant  to  Paterson  must  be  re- 
^Arded  as  a  repeal  by  implication  of  the  pre- 
vious grant  to  Jersey  City,  if  it  was  an  im- 
pairment of  that  grant,  which  cannot  be  con- 
eeded.     Jersey  City  y.  Jersey  City  d  B.  R, 
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Co,  20  N.  J.  Eq.  366;  Tfewarh  Aqueduct 
Board  y.  Passaic,  45  N.  J.  Eq.  393,  18  Atl. 
106.  Jersey  City  is  without  a  standing  to 
invoke  the  injunction  power  in  this  case. 

Ordinarily,  where  the  riparian  owner  ia 
injured  by  an  unlawful  diminution  of  the 
quantity  of  water,  or  by  its  excessive  pollu- 
tion, when  his  legal  ri^ht  is  established  he 
is  entitled  to  the  exercise  of  the  injunction 
power  of  a  court  of  equity.  Whether  in 
this  case  the  restraining  order  of  the  court 
should  be  interposed  for  the  protection  of 
the  riparian  owners  above  tide  water  is  the 
remaining  question  to  be  considered.  That 
question  must  be  solved  by  determining 
whether,  in  the  situation  of  the  parties  here, 
there  is  the  presence  of  such  circumstances 
and  such  equities  as  may  justify  this  court 
in  withholding  its  restraining  arm.  On  the 
one  hand,  the  riparian  owner  is  entitled  to 
redress  in  respect  of  the  deprivation  of  his 
property.  On  the  other  hand,  the  city  of 
Paterson,  at  an  enormous  expense,  has  put 
into  operation  under  legislative  authority, 
and  for  a  long  series  of  years  has  used  and 
enjoyed,  a  system  of  sewerage  which  accom- 
modates a  population  of  over  100,000  people. 
By  the  restraint  prayed  for,  this  sewerage 
system  will  be  suddenly  destroyed,  and  the 
homes  of  this  multitude  of  people  will  be 
rendered  perilous  to  health  and  life,  and  un- 
fit for  occupancy.  While  the  city  cannot, 
upon  this  continued  acquiescence  of  these  ri- 
parian owners,  predicate  the  right  to  deprive 
them  of  their  property  in  the  stream,  yet  in 
view  of  such  acquiescence,  and  the  magni- 
tude of  the  injury  which  would  fall  upon  the 
public  by  prohibiting  the  use  of  the  sewers, 
it  would  be  inequitable  to  enjoin,  if  relief 
can  otherwise  be  afforded.  The  relators  are 
here  asking  equity,  and  they  must  do  equity. 
A  substituted  remedy,  by  giving  them  ade- 
quate compensation  for  their  injury,  would 
be  a  just  disposition  of  the  controversy.  The 
granting  or  refusing  of  an  injunction  is  a 
matter  resting  in  the  sound  discretion  of  the 
court.  Where  it  would  cause  great  injury 
to  the  defendants,  and  might  be  of  serious 
detriment  to  the  public,  without  correspond- 
ing advantage  to  the  complainant,  it  will 
not  be  granted.  The  authorities  are  col- 
lected in  Stewart,  N.  J.  Dig.  p.  620,  §S 
7-10.  In  Morris  d  E.  R.  Co,  v.  Prud- 
den,  20  N.  J.  Eq.  531,  Mr.  Justice 
Depue,  in  delivering  the  opinion  of  this 
court,  said  "that  an  injunction  ought  not 
to  be  granted  where  the  benefit  secured  by 
it  to  one  party  is  but  of  little  importance, 
while  it  will  operate  oppressively  and  to  the 
great  annoyance  and  injury  of  the  other 
party,  unless  the  wrong  complained  of  is  so 
wanton  and  unprovoked  in  its  character  as 
properly  to  deprive  the  wrongdoer  of  the 
benefit  of  any  consideration  as  to  its  injuri- 
ous consequences,"  and  he  recognized  the  fact 
of  acquiescence  as  a  consideration  of  impor- 
tance in  determining  whether  the  defendants 
should  be  restrained.  In  the  case  before  us, 
the  injury  to  the  defendants  would  be  so 
great '  that  an  injunction  should  not  be 
granted  to  these  complainants,  whose  injuij 
is     incidental     and     comparatively    small. 
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If  theee  complainants  amend  tbeir  bill, 
or  file  a  new  bill  asking  for  an  injunc- 
tion, unless  the  city  will  consent  to  make 
such  compensation  for  the  diminution  in  the 
▼alue  of  their  lands  as  shall  be  ascertained 
to  be  just^  such  equitable  relief  can  be  given 
to  them. 

A  court  of  equity  will,  to  effectuate  jus- 
tice, settle  unliquidated  damages.  Coster  y. 
Monroe  Mfg,  Co,  2  N.  J.  Eq.  467 ;  Ingersoll 
V.  Newton  (N.  J.)  45  Atl.  596.  These  ripa- 
rian owners  above  the  flow  of  the  tide  have 
the  rights  if  they  so  elect,  to  pursue  their 
remedy  at  law  by  instituting  suits  for  dam- 
ages. In  that  event  the  city  would  be  driv- 
en to  file  its  bill  to  restrain  the  suits,  offer- 
ing to  make  just  compensation.  That  pro- 
cedure was  taken  in  Pateraon,  N,  d  N.  Y,  R. 
Co.  y.  Kamlah,  42  N.  J^  £q.  93,  6  Atl.  444, 
and  approved  in  this  court,  the  decree  being 
unanimously  affirmed.  Id.  47  N.  J.  £q.  331, 
21  AU.  954. 

The  injunction  ehould  he  vacated,  and  the 
record  remitted  to  the  court  of  chancery, 
and  the  case  proceeded  with  in  accordance 
with  the  views  herein  expressed. 


Marcus  SAYIIE  et  al,,  Respte,, 

V. 

Mayor  etc.,  of  NEWARK  et  ai.,  Appte. 

•1.  Tlie  lesrlslatnre  of  this  state  baa 
eonstttational  po'wer  to  confer  on  muni- 
cipalities the  right  to  use  the  tidal  streams 
within  our  borders  as  outlets  for  public  sew- 
ers carrying  off  surplus  water  and  the  sew- 
sge  from  buildings. 

9.  The  charter  of  the  citr  of  Ifevrark 
grants  to  the  municipal  authorities  of  the 
city  the  right  to  use  the  Passaic  river  as  such 

^    an  outlet. 

8.  The  fact  that  such  a  use  of  the 
Passaic  river  pollutes  the  vrater  and 
air  in  the  neighborhood  of  a  dock  on  the 
river  owned  by  private  persons,  and  thus 
lessens  the  value  of  the  private  property,  will 
not  Justify  an  Injunction  to  restrain  the  city 
from  constructing  and  operating  a  sewer 
which  the  municipal  authorities  have,  within 
the  limits  of  their  legal  discretion,  deter- 
mined to  be  necessary  for  sewerage  purposes. 

(Uppinoott,  J,,  dfosento.) 

(April  2,  1900.) 

APPEAL  by  defendants  from  a  decree  of 
the  Chancery  Court  enjoining  defend- 
ants from  depositing  sewage  in  the  Passaic 
river.    Reversed. 
The  facts  are  stated  in  the  opinion. 
Mr,  Joseph  Conlt,  for  appellants: 
There  is    a    distinction  between    injuries 
which  aflfect  the  air  merely  by  way  of  noises 
and  disa^eeable  gases,  resulting  in  personal 
discomfort,  and  those  which  injuriously  af- 

•Headnotes  by  Dixon,  J. 


See   note  to   Piatt   Brothers  &   Co.   v.   Wa- 
terbury,  ante,  691. 
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feet  the  land  itself  or  the  structures  upon 
it.  As  to  the  former,  each  person  living  m 
society  must  submit  to  a  degree  of  discvm* 
fort  depending  in  some  measure  upon  tbe 
circumstances  of  his  resid^ioe. 

Hennessy  v.  Carmony,  60  N.  J.  Eq.  61G, 
25  Atl.  374. 

The  mere  apprehension  of  a  public  nui- 
sance from  pollution  of  a  stream  by  the  sew- 
age of  a  city  does  not  present  a  case  for  an 
injunction. 

Wood,  Nuisances,  §§  788,  789;  Woloott  ▼ 
Melick,  11  N.  J.  Eq.  204,  66  Am.  Dec  790; 
Duncan  v.  Hayes,  22  N.  J.  Eq.  25;  Hutchith 
son  V.  Delano,  46  Kan.  345.  26  Pac  740; 
Rohh  V.  La  (h-ange,  158  111.  21,  42  N.  £.  77. 

A  court  of  equity  exercises  its  restrainio^ 
powers  in  cases  of  nuisance  with  very  great 
caution. 

Hagerty  v.  Lee,  45  N.  J.  Eq.  256,  17  Atl. 
826;  Atty.  Gen.  v.  DeUkuoare  i  B.  B.  R.  Co, 
27  N.  J.  Eq.  25 ;  MoNeal  v.  Assiscunk  Creek 
Meadow  Co.  37  N.  J.  Eq.  204 ;  Stoudinger  v. 
Newark,  28  N.  J.  Eq.  187;  Washhum  d  M, 
Mfg.  Co.  V.  Worcester,  116  Mass.  458. 

The  courts  of  equity  will  not  sit  in  review 
of  the  proceedings  of  subordinate  political 
municipal  tribunals,  and  ^here  matters  are 
left  to  the  discretion  of  such  bodies,  the  ex- 
ercise of  that  discretion  in  good  faith  is 
conclusive,  and  will  not,  in  the  absence  of 
fraud,  be  disturbed. 

High,  Inj.  1st  ed.  S  7S5;  Soden  ▼.  Em- 
poria, 7  Kan.  Apo.  583,  52  Pac  461 ;  Bines 
V.  Lockport,  50  N."  Y.  236;  Wicks  v.  De  Witt, 
54  Iowa,  130,  6  N.  W.  176;  Brewster  v.  Da- 
venport, 51  Iowa,  427,  1  N.  W,  737 ;  North 
Vernon  v.  Voegler,  103  Ind.  825,  2  N.  K. 
821;  SuUivo/n  v.  Phillips,  110  Ind.  320.  U 
N.  E.  300;  Avery  v.  Job,  25  Or.  612,  36  Pac 
293 ;  Titus  v.  Boston,  161  Mass.  209,  36  X. 
E.  793 ;  Detroit  v.  Hosmer,  79  Mich.  384,  44 
N.  W.  622. 

Public  work  authorized  by  law,  under- 
taken for  the  public  benefit,  will  be  deemed 
to  be  beneficial  and  not  harmful,  and  suc^  a 
work  prosecuted  by  the  public  authorities 
will  be  presumed  to  have  been  properly  con- 
structed. 

Michener  v.  Philadelphia,  118  Pa.  535.  12 
Atl:  174;  Allen  Y.  Woods,  20  Ky.  1*.  Rpp. 
59,  45  S.  W.  106. 

In  cases  where  the  nuisance  is  not  created 
by  a  public  body  in  the  performaace  of  a 
public  duty,  and  where  the  remedy  way  he 
by  suit,  equity  will  interfere  at  the  insuince 
of  a  private  individual  only  where  the  com- 
plainant suffers  some  private,  direct,  and 
material  damage  beyond  that  which  is  suf- 
fered by  the  public  at  large,  and  which  with- 
out such  interference  will  be  an  irreparable 
injury  to  him. 

Highee  v.  Camden  d  A,  R.  Co.  19  N.  J. 
Eq.  276;  Van  Wagenen  v.  Cooney,  45  N.  J. 
Eq.  24,  16  Atl.  689;  Allen  v.  Monvtouik 
County  Freeholders,  13  N.  J.  Eq.  68 ;  Hinch- 
man  v.  Paterson  Horse  R,  Co,  17  N.  J.  Eq. 
76,  86  Am.  Dec  252;  Bigelow  v.  Hartford 
Bridge  Co.  14  Conn.  566,  36  Am.  I>ee.  503; 
O'Brien  v.  Norwich  d  W.  R.  Co.  17  Conn. 
372;  Irwin  v.  Diation,  9  How.  28,   13  L.  cd. 
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83;  Smith  y.  Bottw^  7  Cash.  254;  10  Enc 
PL  ft  Pt.  p.  807. 

^lere  diminution  in  the  Talue  of  his  prop- 
erty without  irreparable  injury  will  not  fur- 
nish the  foundation  for  equitable  relief. 

Morris  d  E.  R,  Co.  y.  Prudden,  20  N.  J. 
Eq.  530;  Zahriahie  y.  Jersey  City  d  B,  R, 
Co.  13  N.  J.  Eq.  314;  Raritan  Twp,  v.  Port 
If  coding  R,  Co.  40  N.  J.  Eq.  11,  23  Atl.  127. 
The  Passaic  river  is  a  tidal  stream.  The 
complainant  has  no  ri^ht  in  the  waters  of 
this  river,  by  virtue  of  its  riparian  propri- 
etorship. 

Stevena  v.  Patereon  d  N.  R.  Co,  34  N.  J. 
L.  532,  3  Am.  Rep.  269;  Gould  v.  Hudaofi 
River  R.  Co.  6  N.  Y.  522;  Wood,  Nuisances, 
9  502;  BrookUne  v.  Mackintosh,  133  Mass. 
215. 

The  primary  usee  of  tidal  rivers  are  navi- 
gation and  drains^ 

Having  no  rights  as  a  riparian  owner  in 
tidal  waters,  a  shore  owner  cannot  complain 
of  injury  to  the  water  caused  by  the  dis- 
charge therein  of  polluting  matter,  unless  a 
nuisance  is  created  thereby  by  which  he  is 
specially  injured,  as,  for  instance,  by  a  de- 
posit of  matter  in  front  of  his  dock,  intei*- 
fering  with  its  use. 

Haskell  v.  New  Bedford,  108  Mass.  209; 
Lilly  White  v.  Trimmery  36  L.  J.  Ch.  N.  S. 
523 ;  Atfy.  Qen.  v.  Oee,  L.  R.  10  Eq.  131. 

Mr.  Thonuui  N.  MoOarter,  Jr.,  for  re- 
spondents: 

The  fact  that  this  sewer  is  to  serve  a  pub- 
lic need  cannot  avail  against  the  private  in- 
jury to  the  complainant,  especially  when,  as 
shown  in  the  case,  it  is  perfectly  possible  to 
bHn^  about  the  desired  result  by  the  mere 
repairing  of  an  intercepting  sewer  already 
constructed,  but  allowed  to  fall  in  disrepair. 
Higgins  v.  Flemington  Water  Co.  36  N.  J. 
Eq.  538 ;  Uennessy  v.  Carmony,  50  N.  J.  Eq. 
616,  25  Atl.  374;  Susquehanna  Fertilizer  Co. 
V.  Malone,  9  L.  R.  A.  737,  73  Md.  268,  20 
Atl.  900;  Atty.  Oen.  v.  Birmingham,  4  Kay 
&  J.  528;  Atty.  Oen.  v.  Oolney  Hatch  Luna- 
tic Asylum,  L.  R.  4  Ch.  146. 

The  right  of  an  individual  to  sue  to  en- 
join a  private  nuisance  of  this  character  is 
unquestioned. 

McDonald  v.  Newark,  42  N.  J.  Eq.  136,  7 
Atl.  855 ;  Miller  v.  Morristown,  47  N.  J.  Eq. 
62,  20  AU.  61,  48  N.  J.  Eq.  646,  25  Atl.  20; 
Hart  V.  Union  County  Freeholders,  50  N.  J. 
L.  90,  29  Atl.  490. 

Permission  to  build  sewers  does  not  give 
authority  to  create  a  nuisance. 

Atty.  Qen.  v.  Leeds,  L.  R.  5  Ch.  583;  Atty, 
Oen,  V.  Birmingham,  4  Kay  ft  J.  528;  Atty. 
Oen.  V.  Hackney  Local  Board,  L.  R.  20  Eq. 
626;  Ooldsmid  v.  Tunhridge  Wells  Improv. 
Comrs.  L.  R.  1  Eq.  161;  Atty.  Qen.  v.  Col- 
ney  Hatch  Lunatic  Asso.  L.  R.  4  Ch.  146; 
Atty.  Oen.  v.  Acton  Local  Board,  L.  R.  22 
Ch/l>iv.  221;  Morse  v.  Worcester,  139  Mass. 
389.  2  N.  E.  694;  Chapman  v.  Rochester,  110 
X.  Y.  273,  1  L.  R.  A.  296,  18  N.  E.  88;  Stale 
V.  J^ortland,  74  Me.  268,  43  Am.  Rep.  586; 
Dtriffht  V.  Hayes,  150  111.  273,  37  N.  E.  218; 
Grey  V.  Paterson  (N.  J.)  ante,  717,  42  Atl. 
749. 

The  building  of  such  a  sewer  as  this,  un- 
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der  the  evidence  in  this  cause,  must,  from 
the  nature  of  things,  create  a  nuisance,  and 
therefore  will  be  enjoind  on  final  hearing. 

Rex  V.  White,  1  Burr.  337 ;  Davidson  v. 
Isliam,  9  N.  J.  Eq.  186;  Holsmwn  v.  Boiling 
Spring  Bleaching  Co.  14  N.  J.  Eq.  335;  Ross 
V.  Butler,  19  N.  J.  Eq.  294,  97  Am.  Dec.  654; 
Cleveland  v.  Citizens*  Qaslight  Co.  20  N.  J. 
Eq.  201;  Wolcott  v.  M click,  11  N.  J.  Eq. 
204,  66  Am.  Dec.  790;  Duncan  v.  Hayes,  22 
N.  J.  Eq.  26;  Hennessy  v.  Carmony,  50  N.  .f. 
Eq.  616,  25  Ati.  374;  Atty.  Qen.  v.  Stewaid, 
20  N.  J.  Eq.  415;  Meigs  v.  Lister,  23  N.  J. 
Eq.  199 ;  Bahcook  v.  New  Jersey  Stock  Yard 
Co.  20  N.  J.  Eq.  296 ;  Higgins  v.  Flemington 
Water  Co.  9  Stew.  36  N.  J.  Eo.  538;  State 
ex  rel.  Board  of  Health  v.  Hutchinson,  39  N. 
J.  Eq.  218;  Butt  erf oss  v.  State  ex  rel.  Board 
of  Health,  40  N.  J.  Eq.  325;  Perrine  v.  Tay^ 
lor,  43  N.  J.  Eq.  128,  12  Atl.  769;  Beach  v. 
Sterling  Iron  d  Zinc  Co.  54  N.  J.  Eq.  65,  33 
Atl.  286;  65  N.  J.  Eq.  824,  41  Atl.  1117; 
State  ex  rel.  State  Bd.  of  Health  v.  Jersey 
City,  55  N.  J.  Eq.  116,  35  AU.  836;  State  ex 
rel.  Board  of  Health  v.  Lederer,  52  N.  J.  Eq. 
675,  29  Atl.  444;  Atty.  Qen.  v.  Luton  Local 
Bd.  of  Health,  2  Jur.  N.  8.  180;  Atty.  Qen. 
V.  Kingston-on-Thames,  11  Jur.  N.  8.  597; 
Atty.  Qen.  v.  Nichol,  16  Ves.  Jr.  342; 
Dwight  V.  Hayes,  150  111.  273,  37  N.  E.  218; 
Rohh  V.  La  Qrange,  158  111.  21,  42  N.  E.  77 ; 
Catlin  V.  Valentine,  9  Paige,  575,  38  Am. 
Dec.  567;  Woodruff  v.  North  Bloomfield 
Qravel  Min.  Co.  9  Sawy.  441,  18  Fed.  Rep. 
753. 

The  doctrine  that  because  it  is  municipal 
work  it  will  be  presumed  to  be  proper,  and 
the  court  will  not  interfere,  has  no  author- 
ity in  law. 

Haskell  v.  Now  Bedford,  108  Mass.  209. 

Mr.  Robert  H.  MoCarter  also  for  re- 
spondents. 

Dlzon,  J.,  delivered  the  opinion  of  the 
court: 

The  complainant  Marcus  Sayre  is  the  own- 
er, and  the  Marcus  Sayre  Company  is  the 
lessee,  of  land  having  a  frontage  of  about 
200  feet  on  the  west  side  of  the  Passaic 
river,  in  the  city  of  Newark,  where  they  carry 
on  the  business  of  buying  and  selling  ma- 
sons' materials.  At  that  point,  and  for  sev- 
eral miles  above  the  city,  the  tide  ebbs  and 
flows  in  the  river,  and  the  river  is  navigable 
for  vessels  of  considerable  size.  Conse- 
quently the  state  was  the  owner  of  the  bed 
of  the  river  below  ordinary  high-water  mark, 
but  in  pursuance  of  an  implied  license  from 
the  state,  growing  out  of  the  local  common 
law  of  New  Jersey,  as  declared  in  Bell  v. 
Qough,  23  N.  J.  L.  624,  and  Stevens  v.  Pater- 
son d  N.  R.  Co.  34  N.  J.  L.  532,  3  Am.  Rep. 
269,  the  complainant, owning  the  upland,  had 
built  a  dock  in  front  thereof,  and  thus  had 
acf^uired  title  to  so  much  of  the  shore  as  was 
occupied  by  the  dock.  The  object  of  the  bill 
of  complainant  is  to  restrain  the  city  of 
Newark  from  completing  and  using  a  pub- 
lic sewer  now  in  process  of  construction,  and 
designed  to  empty  its  contents  into  the  Pas- 
saic river  below  low-water  mark,  about  56 
feet  north  of  the  complainant's  property. 
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The  ground  of  objection  is  that  the  sewage 
discharged  from  the  sewer  will  be  carried  by 
the  tide  to  the  complainant's  property,  and 
win  so  infect  the  water  and  air  in  the  neigh- 
borhood as  to  impair  the  comfort  and  health 
of  persons  engaged  on  the  premises,  and  thus 
lessen  the  value  of  the  property.  The  sewer 
in  question  is  designed  to  be  an  auxiliary  in 
the  city's  plan  of  sewerage.  Experience 
has  shown  &at  in  times  of  heavy  rain  the 
existing  sewers  are  inadequate  to  carry  oil 
the  water  and  sewage  that  seek  passa^ 
through  them,  and  hence  the  filthy  material 
is  backed  up  into  the  streets  and  the  cellars 
of  connected  buildings.  The  object  of  the 
new  sewer  is  mainly  to  receive  this  surplus 
and  conduct  it  to  the  river,  and  the  evidence 
in  the  cause  shows  that  the  city  authorities 
have  exercised  their  discretion  in  planning 
the  sewer,  and  are  constructing  it  with  care, 
for  the  accomplishment  of  that  purpose. 
We  are  thus  brought  to  the  controlling  ques- 
tions in  the  case:  (1)  Whether  the  legis- 
lature has  intended  to  authorize  the  city  to 
construct  and  use  such  a  sewer;  (2)  whether 
the  l^islature  has  constitutional  power  to 
grant  such  authority;  and  (3)  whether  the 
complainants,  as  private  owners  of  property 
likely  to  sustain  some  incidental  damage 
from  the  operation  of  the  sewer,  are  entitled 
to  have  the  city  restrained  from  exercising 
the  authority  conferred. 

As  to  the  first  question :  By  the  original 
charter  of  Newark  as  a  city,  passed  FS>ru- 
ary  29,  1836  (Pub.  Laws  1836,  p.  185),  the 
common  council  were  empowered  to  pass  all 
such  ordinances  as  they  should  deem  proper 
for  regulating  the  streets,  and  causing  com- 
mon sewers  and  drains  to  be  made  in  any 
part  of  the  city.  By  a  supplement  to  the 
charter  passed  February  28,  1838  (Pub. 
Laws  1838,  p.  218),  "the  mayor  and  com- 
mon council  of  the  city,  to  enable  them  more 
fully,  effectually,  and  completely  to  exercise 
the  powers  already  conferred  on  them  of 
passing  all  such  ordinances  as  they  shall 
think  proper  and  of  raising  and  borrowing 
money  for  causing  common  sewers  and 
drains  to  be  made  in  any  part  of  the  city," 
were  authorized  and  empowered  to  take  and 
appropriate  to  the  use  of  the  city  all  such 
lands,  waters,  and  streams  within  and  ad-* 
jacent  to  the  said  city  as  might  be  suitable 
or  necessary  to  drain  and  carry  off  the  wa- 
ter from  the  streets,  lanes,  alleys,  and 
grounds  in  the  city.  This  act  makes  provi- 
sion for  compensation  to  the  owners  of  prop- 
erty taken.  By  another  supplement,  ap- 
proved February  28,  1849  (Pub.  Laws  1849, 
p.  203 ) ,  the  city  was  empowered  to  cause  the 
expense  of  building  sewers  to  be  assessed,  in 
whole  or  in  part,  on  the  owners  of  property 
benefited.  This  plainly  contemplates  the 
construction  of  common  sewers  for  the  bene- 
fit of  private  property.  By  an  act  to  revise 
and  amend  the  charter  of  the  city,  approved 
March  11,  1857  (Pub.  Laws  1857,  p.  IIC), 
these  provisions  were  re-enacted  so  far  as 
they  relate  to  the  regulation  of  streets,  the 
construction  of  sewers,  and  the  assessment 
of  the  expense  thereof  on  property  benefited, 
and  nothing  therein  contained  was  to  impair 
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or  take  away  any  right  acquired  or  given 
by  any  former  act.    This  statute  also  ex* 
pressly  empowered  the  council  to  provide  for 
the  protection  and  maintenance  of  the  health 
of  the  city.     By  a  supplement  to  this  act 
approved  March  19,  1857   (Pub.  Laws  1S57, 
p.   301),  the  authority  of   the  city  to  con- 
struct the  sewer  in  the   first  and   second 
wards  of  the  city,  commonly  known  as  the 
"North  Sewer,"  is  distinctly  asserted  by  the 
legislature.    This  sewer  was  built  to  drain 
private  property  ae  well  ae  streets,  and  emp- 
ties into  the  Passaic  river.    A  further  sup- 
plement, approved   March   26,    1872    (Pub. 
Laws    1872,   p.  828),    expressly    reoognizei 
the  authority  of  the  city  to  construct  sewera 
in  the  public  streets  for  the  draining  of  pri- 
vate property  lying  along  the  streets.    The 
evidence  in  this  case  shows  that  at  least  as 
early  as  1854  the  municipality  constructed 
common  sewers  through  the  streets,  having 
their  final  outlet  in  the  Passaic  river,  to 
carry  off,  not  only  the  water  and  refuse  in 
the  streets,  but  also  the  sewage  from  private 
property,  and  from  that  time  to  the  present 
this   power  has   been   continually  exercised.        I 
In  8ioudinger  v.  Nefcark,  28  N.  J.  Bq.  1S7 
(A.  D.  1877),  a  bill  was  filed  to  prevent  the 
city  from  constructing  what  is  known  as  the 
"Mill brook  Sewer,"  which   ran   from  High 
street,  through  various  streets,  to  the  Pas- 
saic river,  and  was  intended  to  conduct  into 
the  river  the  foul  waters  of  the  Millbrook, 
and  the  sewage  of  the  streets  and  houses 
along  its  course.     But  Vice  Chancellor  Van 
Fleet   decided  that   the   city  had    power  to 
build  the  sewer,  and  held  that  the  location 
of  sewers,  their  size  and  capacity,  ana  the 
materials  of  which  they  should  be*con8tmc^ 
ed,  were  matters  which  by  the  charter  were 
committed  to  the  judgment  of  the  municipal 
authorities,  and  so  long  as  they  kept  within 
their  power,  and  did  not  abuse  it,  their  arts 
were  not  subject  to  judicial  revision.     Tli« 
order  of  the  court  of  chancery  denying  an  in-       j 
junction  was  afiirmed  by  this  court   (28  N. 
J.  Eq.  446),  with  a  declaration  that  it  waa 
not  only  the  right,  but  the  duty,  of  the  mu- 
nicipal authorities  to  erect  and  maintain  all 
necessary  sewers.    In  view  of  this  course  of 
public  conduct  on  the  part  of  the  city,  of 
this  series  of  legislative  enactments,  and  of 
these  judicial  utterances,  we  are  impelled  to 
the  conclusion  that  the  legislature  has  in- 
tended to  confer  upon  the  city  of  Newark  the 
right  to  use  the  Passaic  river  as  an  outlet 
for  such  sewers  as  the  municipal  authorities 
deem   necessary   for   removing   the  surplus 
water  and  sewage  of  the  river  and  its  inhabi- 
tants. 

The  next  question  is  whether  the  legisla* 
ture  has  the  oonstitutional  power  to  confer 
such  a  right.  In  Stevens  v.  Paterson  d  .V. 
R.  Co,  34  N.  J.  L.  532,  3  Am.  Rep.  269, 
Chief  Justice  Beasley,  expressing  the  opin- 
ion of  this  court  that  the  legislature  had  the 
power  to  grant  lands  in  a  navigable  river  be- 
low high- water  maiic,  without  r^i^ard  to  the 
owner  of  the  adjacent  upland,  dedared  ''that 
all  navigable  waters  within  the  territorial 
limits  of  the  state,  and  the  soil  under  auich 
waters,  belong  in  actual  propriety   to  the 
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public;  that  the  riparian  owner,  hy  the  com- 
mon  law,  Las  no  peculiar  rights  in  the  pub- 
lic domain,    as    incidents   of    his    estate; 
.    .    .    that,  as  a  general  rule,  the  public 
domain  is  subject  altogether  to  the  control 
of  the  legislature;     .     .     .    that,  unless  in 
certain  particulars  protected  by  the  Federal 
Constitution,  the  public  rights  in  navigable 
rivers  can,  to  any  extent,  be  modified  or  ab- 
solutely destroyed  by  statute.     .    .    .    But 
the  dominion  of  the  legislature  over  the  jura 
puhlica  appears  to  be  unlimited.     By  this 
power  they  can  be  regulated,  abridged,  or 
vacated.''    These  explicit  declarations  of  the 
judgment  of  this  court  seem  to  place  beyond 
question  the  power  of  the  legislature  to  au- 
thorize the  municipalities  of  the  state  to  use 
the  tidal  navigable  streams  within  our  bor- 
ders  for   sewerage   purposes.     The   Federal 
Constitution  interposes  no  obstacle  to  the  ex- 
ercise of  sudi  a  power,  provided  the  availa- 
bility of  the  stream  for  interstate  and  for- 
eign commerce  be  not  impaired;  and,  as  no 
private  property  exists  in  such  waters,  therg 
remain  only  the  jura  publieay  over  which, 
in  the  words  of  the  chief  justice,  the  domin- 
ion of  the  legislature  appears  to  be  unlim- 
ited.    Indeed,  the  history  of  sewers  shows 
that  from  time  immemorial  the  right  to  con- 
nect them  with  navigable  streams  has  been 
regarded  as  part  of  the  fus  publicum.    Al- 
though in  England,  until  modern  times,  sew- 
ers were  used  chiefly  to  drain  lowlands  liable 
to  be  submerged  by  tide  and  rain,  and  the 
streets  of  towns,  yet  in  other  countries  for 
centuries  past,  and  more  recently  in  England 
and  the  United  States,  they  have  been  con- 
structed to  carry  off  the  sewage  of  dwell- 
ings;   and,    whenever    tidal    streams    could 
conveniently  be  reached,  they  have  been  em- 
ployed as  the  medium  of  discharge  to  the  sea. 
Such  a  use  of  public  waters  must  necessarily 
entail  some  defilement.     The  degree  of  pol- 
lution to  be  permitted  is  a  matter  over  which 
the  legislature  has  full  power  and  control. 
It  therefore  seems  clear  that  in  New  Jersey 
the  legislature  may  constitutionally  confer 
on  the  municipalities  of  the  state  the  right 
to  use  tidal  streams  for  sewerage  purposes, 
and  that  in  the  proposed  construction  and 
operation  of  tfie  sewer  now  in  question  the 
city  of  Newark  is  within  the  limits  of  its 
deleorated  authority. 

The  last  point  for  consideration  is  wheth- 
er the  complainants  may  restrain  the  exer- 
eipe  of  this  authority  because  of  the  inciden- 
tal damage  which  it  will  cause  to  them  and 
their  property.    The  principle  laid  down  by 
the  supreme  court  in  Beseman  v.  Penrtayl- 
vnnia  R,  Co.  60  N.  J.  L.  235,  13  Atl.  164, 
and  approved  by  this  court  in  62  N.  J.  L. 
221.  20  Atl.  169,  disposes  of  this  phase  of  the 
<?ontroversy.     That  principle  is  that  if  a  cor- 
poration, though  private,  in  the  reasonable 
exercise  of  a  franchise  lawfully  granted  to 
il   for  a  public  purpose,  causes  an  incidental 
d£tiTiage  to  private  property,  such  damage  is 
tl^i-mnum  absque  injuria.  The  principle  thus 
enunciated  is  applicable  a  fortiori  to  a  pub- 
lic corporation.    The  same  doctrine  was  de- 
<*7nred   with   reference  to   tidal   streams   in 
i^ievenn  v.  Paterson  d  N.  R.  Co.  34  N.  J.  L. 
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532,  3  Am.  Rep.  269,  where  the  chief  justice 
said  that,  "as  a  general  rule,  the  public  do- 
main is  subject  altogether  to  the  control  of 
the  le^slature,  and  that  incidental  damage 
resulting  to  inaividuals  from  the  exercise  of 
such  control  gives  no  legal  claim  to  compen- 
sation." We  have,  therefore,  the  city  of 
Newark,  a  public  corporation,  executing, 
within  the  boimds  of  its  discretion  and  wiUi 
care,  a  franchise  lawfully  granted  to  it  by 
the  legislature  for  a  public  purpose,  but 
thereby  producing  consequentiu  damage  to 
the  complainants.  Such  damage  is  a  loss 
for  whic&  there  is  no  remedy.  It  is  a  bur- 
den to  which  the  sufferers  must  submit,  as 
members  of  the  community  from  which  they 
receive  compensatory  benefits.  There  are 
decisions  in  the  courts  of  this  state  to  the 
effect  that  even  negligence  on  the  part  of  a 
public  corporation  in  the  performance  of  a 
public  function,  whether  quasi  judicial  or 
ministerial,  will  not  justify  an  action  for 
damages  against  the  corporation  on  behalf 
of  a  person  who  has  sustained  special  dama- 
ges by  reason  of  such  neglect.  The  exact 
purport  of  these  decisions,  and  whether,  con- 
sistently with  them,  the  aggrieved  party 
might  not  sedc  relief  by  injunction  or  man- 
damus, under  circumstances  otherwise  ap- 
propriate to  those  means  of  redress,  we  need 
not  now  consider;  for  there  is  neither  alle- 
gation nor  proof  of  such  negligence  in  the 
present  case. 

Our  conclusion  is  that  the  intended  action 
of  the  city  is  lawful,  and  thereforp  thf^  in- 
junction  issued  out  of  chancery  should  he 
dissolved,  and  the  bill  dismissed. 

Depue,  J.,  concurring : 

The  Passaic  river,  at  Newark,  is  a  tidal 
stream.  The  ebb  and  flow  of  the  ordinary 
tide  at  the  Centre  Street  bridge,  near  which 
the  mouth  of  the  proposed  sewer  is  located, 
is  4  feet  and  9  inches.  The  river  empties 
into  Newark  bay,  4%  miles  below  the  bridge. 
The  tides  extend  above  the  city  to  the  Dun- 
dee dam,  about  8  miles  above  the  bridge,  and 
6  miles  above  the  city  line.  As  far  up  the 
river  as  Newark  the  river  is  navigable  with 
steamboats  and  vessels  engaged  in  the  sea- 
going trade  wfth  almost  every  port  in  the 
United  States  on  the  Atlantic  coast.  Above 
the  city  the  river  is  navigable  with  steam- 
boats and  vessels  of  considerable  size  as  far 
as  the  Dundee  dam.  Between  the  city  and 
the  Dundee  dam  the  Federal  government  has 
at  times  expended  considerable  sums  of  mon- 
ey in  removing  reefs  and  obstructions,  and 
otherwise  improving  that  part  of  the  river 
for  navigation.  Besides  the  city  of  Newark, 
with  its  population  of  250,000  inhabitants, 
Paterson,  with  its  population  of  100,000, — 
cities  with  large  manufacturing  establish- 
ments, discharging  waste  into  the  sewers, 
and  sometimes  directly  into  the  stream, — the 
sewage  of  Passaic,  Rutherford,  Montclair, 
Orange,  East  Orange,  Belleville,  Arlington, 
Kearney,  East  Newark,  and  Harrison  is  car- 
ried into  the  river.  With  such  a  mass  of 
sewage  cast  into  the  river,  the  waters  of  the 
stream  have  become  polluted  and  foul.  But 
this  is  not  a  suit  by  the  attorney  general,  ea 
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officio,  for  the  purpose  of  vindicating  or  pro- 
tecting any  public  right.  The  complainants 
are  the  owners  of  a  lot  of  land  in  the  city, 
having  a  frontage  on  the  river  of  260  feet, 
on  which  there  have  been  erected  a  wharf 
and  doQk.  The  premises  are  used  for  the 
brick,  lime,  cement,  and  masons'  materials 
business.  A  lar^e  part  of  the  materials 
used  in  the  business  is  brought  there  by 
boats  and  scows,  and  there  are  employed  dai- 
ly upon  the  premises  from  thirte^  to  twen- 
ty-five men,  engaged  in  the  business  of  the 
company.  The  outlet  of  the  proposed  sewev 
in  the  stream  is  just  above  the  Centre  Street 
Bridge,  65  feet  north  of  the  northerl^r  line  of 
the  complainants'  property.  The  suit  is  for 
the  prevention  of  a  private  injury  to  private 
property  anticipated  by  the  construction  of 
the  proposed  sewer.  It  presents  at  the 
threshold  a  consideration  of  the  rights  of 
the  state,  and  of  a  riparian  owner  who  has 
improved  his  connection  with  tide  water. 

The  title  to  a  tidal  stream  below  ordinary 
high  tide  is  in  the  state,  as  absolute  owner. 
The  decision  of  this  court  in  Stevens  v.  Pat- 
eraon  d  N.  R.  Co.  34  N.  J.  L.  632,  3  Am. 
Bep.  269,  placed  the  law  of  this  subject  on  a 
firm  foundation  as  a  finality.  In  that  case 
Chief  Justice  Beasley,  in  delivering  the 
opinion  of  the  court,  said:  "As  a  general 
rule,  the  public  domain  is  subject  altogether 
to  the  control  of  the  legislature,  and  that  in- 
cidental damage  resulting  to  individuals 
from  the  exercise  of  such  control  gives  no 
legal  claim  to  compensation.  The  principle 
seems  universally  conceded  that,  unless  in 
certain  particulars  protected  by  the  Federal 
Constitution,  the  public  rights  in  navigable 
rivers  can,  to  any  extent,  be  modified  or  ab- 
solutely destroyed  by  statute.  .  .  .  The 
dominion  of  the  lesrislatiire  over  the  jura 
piihlioa  appears  to  be  unlimited."  This  de* 
cision  was  made  in  a  case  where  the  riparian 
owner  had  neither  wharfed  out.  nor  other- 
wise improved,  his  connection  with  the  tidal 
stream,  and  consequently  had  no  property 
rights  to  be  affected  by  the  execution  of  the 
public  grant  tlien  in  question.  How  far  the 
doctrine  contained  in  this  extract  from  the 
chief  justice's  opinion  in  its  universality 
will  be  modified  by  the  fact  that  in  the  pres- 
ent case  the  complainants  have  constructed 
a  dock  on  the  property  in  question,  will 
hereafter  be  discussed.  In  fresh-water 
streams  the  property  in  the  bed  of  the 
stream  is  in  private  ownership,  with  a  usu- 
fruct as  private  property,  subject  to  certain 
public  rights.  From  an  early  period  in 
England  the  right  of  drainage  and  sewerage 
was  regarded  as  a  public  right,  and  was  reg- 
ulated by  statute  as  early  as  Henry  VI.  3 
Chit.  Bum.,  Just.  993 ;  6  Comyns,  Dig.  Bew- 
ere,  453,  466.  In  England  and  in  this  ooun« 
try  power  to  construct  and  utilize  sewers 
in  private  streams  has  frequently  been 
granted  by  act  of  Parliament  or  act  of  the 
legislature.  The  right  to  devote  a  private 
stream  to  purposes  which  are  to  a  certain 
extent  public  uses  is  founded  on  the  common- 
law  right  of  the  upper  proprietors.  In 
streams  of  this  class  the  right  of  upper  pro- 
prietors is  limited  to  the  reasonable  use  of 
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the  common  property.  Higgins  v.  Fleming^ 
ton  Water  Co.  36  N.  J.  £q.  538,  543.  '*la 
tidal  streams,  although  the  King  has  the 
property,  the  people  have  likewise  the  nst 
necessary.  Rea  habet  ftroprietum,  eed  popu- 
lus  haJiet  uaum  ibidem  neoeaearium."  Cal- 
lis.  Sewers,  13;  Hall,  Rights  of  the  Crown, 
14.  A  right  conferred  by  the  state  to  use 
its  property  for  sewer  purposes  is  without 
limitations  and  qualifications  that  attach  to 
the  use  of  private  property  for  those  purpos- 
es. 

By  the  charter  of  the  city  of  Newark,  and 
the  supplements  thereto,  the  legislature  eir- 
powered  the  city  to  construct  sewers  so  as  to 
discharge  into  the  Passaic     By  the  act  of 
1891  the  power  of  the  oommcm  council  in 
this  respect  was  transferred  to  the  board  of 
street  and  water  commissioners.     The  loca- 
tion of  the  proposed  sewer,  and  its  connec- 
tion with  the  river  for  the  purpose  of  die- 
charging  sewage  therein,  were  lawful  acts, 
under  competent  municipal  authority,  and  a 
legitimate  exercise  by  the  city  of  a  right 
conferred  by  the  legislature.    The    decision 
of  this  case  must  rest,  therefore,  on  the  legil 
rules  established  for  determining  the  liabili- 
ty for  damages  to  a  riparian  owner  arising 
from  the  exercise  of  legislative  authority  for 
such  use  of  a  tidal  stream,  and  the  condi- 
tions under  which  the  exercise  of  that  right 
will  afford  redress  to  a  riparian  owner,  who 
has  improved  his  connection  with  tidal  wa- 
ters, for  an  iniury  to  his  property.     Casei 
cited  by  the  vice  chancellor,  such  as  Atty. 
Gen,  V.  Leede,  L.  R.  6  Ch.  683,  and  Atty. 
Gen.  V.  Birminghamf  4  Kay  ft  J.  528,  are 
instances  where  the  sewerage  of  a  town  wae 
into  small  brooks,  and  the  pollution  was  in- 
evitable, and  the  property  affected  was  pri- 
vate property.     It  will  also  be  observed  thit 
in  such  cases  the  right  of  sewerage  was  un- 
der statutes  which,  as  will  appear  by  the 
Leeds  Case,  conferred  the  right  to  use  the 
stream  on  condition  that  no  nuisance  was 
created.    The  cases  cited  from  the  courts  of 
our    own    country,  of    which   Ohaptnan  x. 
Rochester,  110  N.  Y.  273,  1  L.  R.  A.  296.  18 
N.  E,  88;  Nolan  v.  yew  Britain,  69  Conn. 
668,  38  Atl.  703.  707,  708,  and   Dtci<fkt  v. 
Hayes,  150  111.  273,  37  N.  E.  218.  are^types, 
are    also    cases    of    drainage    into     small 
streams.    In  these  cases  the  waters  affected 
were  private  waters,  and  the  appropriation 
of  them  for  public  sewerage  far  exceeded  the 
reasonable    use,    such    as    determines    the 
rights  of  upper  and  lower  proprietors  on  pri- 
vate streams,  and  the  injury  waa  such  ae 
amounted  to  a  {>alpable  invasion  of  private 
property,    and    justifiable   only    under    the 
right  of  eminent  domain,  on  just  oompensa- 
tion.     Trenton  WcUer  Power  Co.  v.  Raff,  36 
N.  J.   L.   335;    Nolan  v.   New   Britain,   69 
Conn.   668,   38  Atl.   703,   707.  708.     Seiferf 
V.  Brooklyn,  101  N.  Y.  136,  54  Am.  Rep.  664. 
4  N.   E.   321,  was  an  action   for    damasw 
caused  by  the  insufficiency  of  the  sewers^ 
system  to  carry  off  the  sewage,  whereby  it 
was  forced  through  a  manhole,  and  inundated 
the  plaintiff's  premises.    Cases  coming  iu>* 
der  the  above  classifications  are  inapplicaUe 
to  this  litigation.    These  are  the  decisioas 
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im  which  the  vice  ehancellor  rests  his  judg- 
ment. They  cumot  rule  this  case,  for  the 
reason  that  the  right  of  sewerage  into  pri- 
vate waters  rests  upon  principles  different 
from  those  which  prevail  wh^e  the  sewer- 
age is  into  public  waters. 

By  the  law  of  this  state,  a  riparian  owner 
has  no  property  in  the  land  by  reason  of  his 
adjacency  to  tidal  waters^  while  it  remains 
under  water.  The  inchoate  right  which  the 
owner  of  the  upland  has  to  acquire  an  ex- 
clusive right  to  the  property  by  wharfing  out 
or  otherwise  improvinfi^  the  same  gives  him 
no  property  in  the  land  while  it  remains  un- 
der water.  State,  RohertB,  Prosecutor,  v. 
Jersey  City,  25  N.  J.  L.  525;  Stetoart  v. 
Fitch,  31  N.  J.  L.  18.  Such  was  the  titie 
under  discussion  in  Steoena  v.  Paterson  d 
N.  R,  Co.  37  N.  J.  L.  532,  3  Am.  Rep.  269,  to 
which  the  expression  of  the  chief  justice, 
that  incidental  damages  resulting  to  individ- 
uals from  the  exercise  of  legislative  control 
gives  no  legal  claim  to  compensation,  was 
applied.  At  oommon  law  the  right  of  the 
owner  of  lands  along  the  shore  of  tidal  wa- 
ters  extended  only  to  ordinary  high  water; 
but  in  this  state  such  owner  may  extend  his 
improvements  by  wharves  and  other  im- 
provements to  the  low  water.  Such  was  de* 
clared  to  be  the  law  in  this  state  before  the 
adoption  of  any  of  the  statutes  regulating 
riparian  rights,  and  is  attributed  to  what 
has  been  called  "local  usage"  or  ''local  com- 
mon law."  But  by  the  common  law  of  Eng- 
land and  the  local  oommon  law  of  this  state 
the  owner  of  riparian  lands  acquires  a  prop- 
erty in  his  reclamations  by  wharfing  out  or 
otherwise  improving,  and  the  state  cannot 
appropriate  the  shore  so  recovered  to  pub- 
lic use,  without  adequate  compensation. 
Consequently,  for  any  invasion  of  his  prop- 
erty, or  use  of  it  without  lawful  authority, 
such  owner  is  entitled  to  the  same  remedies 
as  tlie  owner  of  property  is  entitled  to  under 
the  cneral  law  of  the  state.  Among  the 
rights  of  a  riparian  owner  who  has  made  his 
improvements  between  high  and  low  water 
mark  is  the  right  to  the  use  of  his  wharf, 
and  of  access  to  the  navigable  waters.  In 
Ly<m  V.  Fishmongers'  Co.  decided  in  the 
House  of  Tjords,  and  considered,  not  only  in 
Kn«j:Iand.  but  in  this  country,  as  the  leading 
authority  on  the  subject  of  the  right  at  com- 
mon law  of  a  riparian  owner  who  has  im- 
proved and  wharfed  out  on  the  bank  of  the 
stream,  Lord  Cairns  used  this  language: 
•'Unquestionably  the  owner  of  a  wharf  on 
the  river  bank  has,  like  every  other  subject 
of  the  realm,  Ihe  right  of  navigating  the 
river  as  one  of  the  public.  This,  however, 
is  not  a  right  coming  to  him  qua  owner  or 
occupier  of  any  lands  on  the  bank,  nor  is  it 
a  right  which  per  se  he  enjoys  in  a  manner 
different  from  any  other  member  of  the  pub- 
lic But,  when  this  right  of  navigation  is 
oonnected  with  an  exclusive  access  to  and 
from  a  particular  wharf,  it  assumes  a  very 
different  character.  It  ceases  to  be  a  right 
lield  in  common  with  the  rest  of  the  public, 
for  other  members  of  the  public  have  no  ac- 
cess to  or  from  the  river  at  the  particular 
place;  and  It  Becomes  a  form  of  enjoyment 
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of  the  land,  and  of  the  river  in  connection 
with  the  land,  the  disturbance  of  which  may 
be  vindicated  in  damages  by  an  action,  or  re* 
strained  by  an  injunction."  L.  R.  1  App. 
Cas.  602,  671.  This  doctrine  of  the  oom- 
mon law  in  this  respect  has  been  affirmed  as 
the  law  of  this  state.  In  Oough  v.  Bell, 
which  established  the  law  of  this  state  as  a 
finality,  the  action  was  in  trespsss  quare 
clausum  fregit.  The  defendant  pleaded  lib- 
ei-um  tenementum.  The  plaintifr  made  title 
under  a  deed  from  the  heirs  of  Coles  for  the 
upland  adjoining  Harsimus  cove,  above  high 
water.  Coles  acquired  title  in  1804,  and 
was  the  undisputed  owner  of  the  soil  bound- 
ed by  the  river.  The  defendant  made  title 
under  a  survey  by  the  proprietors  of  East 
Jersey  to  Boudinot,  dated  May  21,  1802,  for 
53 V^  acres  of  land  then  lying  entirely  below 
ordinary  high  water  in  Harsimus  bay.  Bou- 
dinot, January  2,  1804,  conveyed  to  Budd, 
in  fee,  the  same  lands.  November  8,  1836, 
an  act  of  the  legislature  was  passed  vesting 
in  Budd  all  the  right  and  title  of  the  state 
of  Now  Jersey  to  the  lands  which  had  been 
surveyed  to  Boudinot,  and  conveyed  to  him 
by  Boudinot.  Pub.  Laws  1830,  p.  13.  The 
grant  of  the  state  to  Budd  was  for  lands  en-i 
tirely  under  water,  and  the  right  of  the  state 
to  make  such  a  grant,  independently  of  con- 
siderations hereafter  mentioned,  was  undis- 
puted. The  question  was  whether  the  title 
so  granted  was  valid  as  against  the  Coles 
title.  It  appeared  in  the  case  that  as  early 
as  1814  or  1815  Coles  commenced  the  erec- 
tion of  a  wharf  extending  from  his  own  land 
towards  the  channel  of  the  river,  a  distance 
of  over  1,000  feet,  which  was  completed  be- 
fore the  passage  of  the  act  of  1836.  He  also 
reclaimed  a  part  of  the  mud  flats  in  front 
of  his  land,  lying  between  hifrh  and  low  wa- 
ter, by  filling  in  with  earth,  and  raising 
them  above  the  level  of  the  tide.  At  the 
time  of  the  passage  of  the  act  the  place 
where  the  trespass  was  committed  was  not 
subject  to  the  flow  and  reflow  of  the  tide.  It 
was  admitted,  as  was  stated  by  Chief  Jus- 
tice Green,  that,  within  the  boundaries  of 
the  grant,  the  legislature  had  power  to  make 
it,  and  the  question  for  decision  was  whether 
the  title  to  the  locus  in  quo  was  in  the  state 
at  the  time  of  the  passage  of  the  act.  After 
an  exhaustive  examination  of  prior  decisions 
in  this  state,  the  chief  justice  expressed  his 
conclusions  that  "the  title  of  the  state  ex- 
tends, as  at  oommon  law,  to  high- water 
mark,  but  it  is  to  high-water  mark  as  it  ac- 
tually exists.  Where  the  waters  have  reced" 
ed  by  alluvion,  or  by  the  labor  of  the  adjoin- 
ing proprietor,  the  title  of  the  state  does  not 
extend  beyond  the  actual  high-water  line. 
That  any  encroachment  upon  the  shore  or 
other  part  of  the  public  domain  may  at  all 
times  be  restricted  and  controlled  by  legisla- 
tion is  admitted.  That  any  erection  preju- 
dicial to  the  common  rights  of  navigation  or 
fishery  may  be  abated  is  not  denied.  But,  in 
the  absence  of  such  legislative  restriction, 
where  no  nuisance  is  created,  the  riparian 
proprietor  may  appropriate  the  shore  be- 
tween high  and  low  water  mark  to  his  own 
use."    He  adds:     "The  custom  of  making 
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such  appropriation,  long  enjoyed  and  imi- 
▼ersally  acquiesced  in,  constitutes  a  local 
common  law,  which  this  court  will  recognize, 
and  which  it  would  be  alike  unsafe  and  un- 
wise to  disregard."  The  chief  justice  then 
expressed  his  opinion  (which  was  concurred 
in  by  the  court)  that  Uie  act  of  1836  did  and 
could  convey  to  Budd  no  title  to  the  soil 
from  which  the  flow  and  reflow  of  the  tide 
had  been  excluded  by  the  improvements  of 
the  riparian  owners  at  the  time  of  the  pas- 
sage of  the  act,  and  judgment  wad  given  for 
the  plaintiff.  The  judgment  of  the  supreme 
court  was  affirmed  in  the  court  of  errors  and 
appeals,  and  by  these  decisions  the  law  was 
settled  in  this  state  that,  if  the  owner  of 
land  bounded  by  the  shore  upon  tide  water 
make  improvements  upon  or  reclaim  tho 
shore  adjoining  his  lands,  the  part  of  the 
shore  so  improved  or  reclaimed  belongs  to 
him,  and  cannot  be  granted  by  the  state.  22 
N.  J.  L.  441,  23  N.  J.  L.  624.  In  a  subse- 
quent case  Chief  Justice  Green,  in  referring 
to  the  decision  of  Oough  v.  Bell,  used  this 
langpiage:  "By  the  common  law  of  this 
state,  wharves  erected  by  the  shore  owner  be- 
low tide,  and  within  the  limits  of  the  jus 
puhlictintf  vest  in  the  shore  owner.  It  was 
so  held  by  all  the  court  in  Gough  v.  Bell. 
The  judges,  it  is  true,  differed  as  to  the 
foundation  and  nature  of  the  right  of  the 
shore  owner;  but  all  agreed  that,  when  the 
land  was  reclaimed  or  the  wharf  erected  by 
the  tacit  or  express  consent  of  the  legisla- 
ture, it  became  private  property,  and  de- 
vested of  its  public  character.  And  the 
owner  has  the  same  absolute  dominion  over 
it — the  same  exclusive  right  of  enjoyment  in 
it — that  he  has  in  and  over  other  private 
propertv."  O'Neill  v.  Annett,  27  N.  J.  L. 
290,  293,  72  Am,  Dec.  364.  In  Keyport  rf- 
M.  P.  8.  B.  Co.  V.  Farmers'  Transp.  Co.,  Cliief 
Justice  Beasley,  delivering  the  opinion  of 
this  court,  used  this  language:  "It  has  al- 
ready been  conclusively  settled  by  judicial 
decisions  in  this  state  that  after  such  land- 
owner has  reclaimed  from  the  dominion  of 
the  water  the  land  along  his  front,  even  be- 
yond low- water  mark,  his  title  to  such  por- 
tion thus  reclaimed  becomes  vested  and  in- 
defeasible, except  so  far  as  it,  in  common 
with  all  other  -property,  is  subject  to  the 
state's  eminent  domain."  18  N.  J.  Eq.  511, 
516.  And  in  the  Stevens  Case  Chief  Justice 
Beasley,  referring  to  Gough  v.  Bell,  re- 
marked that  the  final  decision  in  that  case 
was  a  concurrence  in  the  views  expressed  by 
Chief  Justice  Green  in  his  opinion  delivered 
in  the  supreme  court,  and  he  declared  that 
the  existence  and  legality  of  the  usage  which 
conferred  on  the  riparian  owner  the  right  to 
extend  his  lands  by  artificial  means  below 
the  line  of  high  water  was  res  judicata  in 
this  state.  34  N.  J.  L.  545,  3  Am.  Rep.  269. 
Property  in  a  wharf  or  dock  on  a  navigable 
stream  consists  in  the  ability  of  the  owner 
to  use  the  structure  in  connection  with  the 
navigable  water. 

The  problem  for  solution,  then,  is  the  con- 
sideration of  the  scope  of  the  legislative  au- 
thority granted  to  the  city  to  connect  its 
sewers. with  the  Passaic,  in  respect  to  the 
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rights  of  a  riparian  owner  who  has  im* 
proved  and  acquired  a  property  in  his  im- 
provements by  reclaiming  and  wharfing  out 
I  am  unwillinjg[  to  assent,  even  stib  silentio, 
to  the  proposition  that  under  our  law  the- 
city  of  x^ewark  may  vent  its  sewage  into  the 
river  ad  libitum,  to  the  destruction  of 
wharves  and  docks  on  the  Passaic  of  great 
value  and  of  incalculable  public  benefit, 
without  the  owners  of  such  property  being 
entitled  to  a  remedy  by  action  or  otherwise. 
Such,  in  my  judgment,  is  not  the  law  of  this 
state.  l*he  evidence  in  this  case  shows  thai 
the  complainants  have  sustained  a  serious- 
injury  by  the  discharge  of  earth  and  sewage 
into  the  streams  from  the  city  sewer  at  Bal- 
lantine's  dock,  which  was  carried  by  the 
water  to  and  in  front  of  the  complainants* 
dock — that  the  complainants*  dock  has  there- 
by been  filled  up  from  year  to  year  by  the 
refuse  coming  down  from  the  sewer,  so  that 
occasionally  the  dock  had  to  be  dredged  out. 
The  gravamen  of  the  complaint  in  this  bill 
is  the  apprehension  of  the  same  or  greater 
injury  in  that  respect  by  the  opening  of  th» 
proposed  sewer  nearer  to  their  property. 
The  injury  complained  of  and  apprehended 
is  purely  an  injury  to  private  property,  in 
which  the  public  is  in  no  sense  concerned. 
For  such  an  injury,  done  without  l^islative 
sanction,  an  action  will  lie.  The  city  justi- 
fies under  the  power  conferred  on  it  by  the 
legislature.  The  issue  in  this  case  presents 
the  construction  and  effect  of  the  powers 
granted  by  the  legislature  to  the  city  for  the 
use  of  the  Passaic  for  sewerage,  with  respect 
to  injuries  sustained  by  the  owners  of  im- 
proved riparian  property,  for  which,  without 
competent  legislative  authority,  an  action  or 
injunction  might  be  maintained.  The  legal 
rules  that  control  where  an  injury  to  private 
property  is  occasioned  in  the  course  of  the 
exercise  of  legislative  authority  were  ad- 
judsred  in  Beseman  v.  Pennsylvania  R.  Co. 
50  N.  J.  L.  235,  13  Atl.  164,  Affirmed  in  this 
court  in  52  N.  J.  L.  221,  20  Atl.  169.  The 
suit  was  brought  by  an  owner  of  property  ad- 
jacent to  the  tracks  of  the  company's  rail- 
road, alleging  an  injury  from  the  use  of  the 
company's  track  for  the  passage  of  locomo- 
tives and  cars  in  the  transportation  of  cat- 
tle, sheep,  swine,  manure,  iind  other  freight, 
so  as  to  render  his  dwelling  houses  unfit  for 
habitation,  and  wrongrfully  allowing  its  cars 
loaded  with  such  freight,  both  in  the  day- 
time and  at  all  hours  of  the  night,  to  stand 
upon  said  track,  emittingr  noisome  odors,  etc.. 
and  shifting  and  distributing  its  cars,  and 
blowing  the  whistles  of  its  locomotives,  and 
causing  great  and  unusual  noises,  etc.,  and 
jarring  the  doors  and  walls  of  said  dwelling 
houses,  etc..  whereby,  eto.  To  the  declara- 
tion the  defendant  pleaded  its  ehartere*! 
ri^ht  to  build,  a  railroad,  and  that  it  u^.^! 
the  same  in  the  prosecution  of  its  business* 
as  a  common  carrier  of  passengers  and 
freight,  as  it  lawfully  might  do,  and  did 
thereby  necessarily  create  some  smells  and 
some  noises,  and  did  necessarily  shift  and 
distribute  its  cars,  and  did  necessarily  trans- 
port thereon  cattle,  sheep,  swine,  manure* 
and  other  freight,  as  it  lawfully  might  dc 
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without  that.  etc.  This  plea  was  demurred 
to,  and  the  chief  justice,  in  sustaining  the 
plea,  placed  his  opinion  on  the  stable  ground 
that  the  franchises  granted  to  the  defendant 
legalized  the  running  of  trains  and  the 
transportation  of  freight  by  the  company, 
and,  the  acts  complaint  of  being  themselves 
lawful,  those  incidental  injuries  which  nec- 
essarily and  unavoidably  resulted  from  the 
exercise  of  legislative  authority,  if  prosecut- 
ed in  all  respects  with  care  and  skill,  were 
damnuM  absque  injuria.  It  will  be  ob- 
served that  the  chief  justice  in  the  decision 
of  this  case  qualified  the  doctrine  on  which 
the  Stevens  Case  was  decided,  and  limited 
the  immunity  of  such  public  body  from  lia- 
bility for  damages  resulting  to  individuals 
from  the  exercise  of  legislative  control  to 
those  incidental  injuries  which  necessarily 
and  unavoidably  result  from  the  exercise  of 
legislative  authority,  and  added  a  condition 
that  the  franchises  granted  should  be  exer- 
cised with  due  care  and  skill.  The  difTer- 
ence  in  this  respect  between  the  decisions  in 
the  two  eases  was  eminently  proper.  In  the 
first  case  the  chief  justice  was  aealing  with 
the  right  of  a  riparian  owner  who  had  ac- 
quired no  property  by  improving  his  connec- 
tion with  the  tidal  stream,  and  in  the  other 
case  the  injury  was  to  an  owner  of  adjacent 
lands  whose  property  was  affected  in  the 
exercise  of  public  franchises  under  legisla- 
tive authority. 

The  doctrine  adjudged  in  the  Beseman 
Case  accords  with  the  decisions  of  the  Eng- 
lish courts.  Vaughan  v.  Taff  Vale  R.  Co,  5 
HurUt.  &  N.  679 ;  Hammersmith  d  C,  R.  Oo. 
V.  Brandy  L.  R.  4  H.  L.  171 ;  London,  B.  d 
S.  C.  R,  Co,  V.  Truman,  L.  R.  11  App.  Cas. 
45.  In  these  cases  the  injuries,  the  subject 
of  suit,  were  such  as  resulted  from  the  oper- 
ation of  railways  under  legislative  authori- 
ty, and  it  was  held  that  an  action  would  not 
lie  for  damage  necessarily  resulting  from 
the  exercise  of  the  powers  of  an  act  of  Parlia- 
ment :  that  a  cause  of  action  could  arise  only 
from  negligence  in  the  execution  of  the  stat- 
utory powers.  These  decisions  were  made 
upon  statutory  powers  granted  to  private 
corporations  in  the  exercise  of  public  fran- 
chises for  their  own  emolument.  The  legal 
rule  thus  established  has  greater  support, in 
reaaon  and  in  public  policy  with  respect  to 
municipal  bodies  upon  which  devolve  the 
duty  of  providing  sewers  for  the  health  and 
comfort  of  the  inhabitants.  It  was  applied 
to  the  construction  and  operation  of  a  sewer 
built  and  managed  by  a  public  body  under 
statutory  authority,  and  held  that  it  was  a 

fmblic  body  acting  in  the  discharge  of  a  pub- 
ic duty,  and,  as  that  which  happened  was 
only  the  inevitable  result  of  what  Parlia- 
ment had  authorized  them  to  do,  they  were 
not  liable.  Dixon  v.  Metropolita/n  Bd.  of 
Works,  L.  R,  7  Q.  B.  Div.  418.  In  Geddis  v. 
Proprietors  of  Bann  Reservoir,  the  defend- 
ants were  incorporated  by  statute  to  make 
and  maintain  by  means  of  a  reservoir  a  con- 
stant water  supply  for  owners  of  mills  sit- 
uate on  the  river  Bann.  To  do  this  they  had 
power  to  collect  waters  into  a  reservoir, 
from  which  water  was  from  time  to  time  to 
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be  sent  down  to  the  river  through  a  channel 
in  a  stream  called  "Muddock,"  and  they  had 
power  to  maintain,  widen,  deepen,  and 
cleanse  proper  channels  and  watercourses, 
etc  The  plaintiff's  property  was  injured  by- 
flooding,  as  the  result  of  the  defendant's  peri^ 
mitting  to  pour  down  through  the  channel 
of  the  Muddock  more  water  than  it  would 
hold.  In  the  House  of  Lords  it  was  held 
that  the  plaintiff  was  entitled  to  recover  in 
an  action  for  damages,  on  the  ground  that 
the  defendants,  having  power  to  widen  and 
deepen  the  channel  of  the  Muddock  sufficient- 
ly to  contain  the  water,  were  bound  to  do  sa 
before  sending  the  water  down.  Lord 
Blackburn,  in  his  opinion,  states  the  princi- 
ple in  these  words:  "It  is  now  thoroughly 
well  established  that  no  action  will  lie  for 
doing  that  which  the  legislature  has  author-^ 
ized,  if  it  be  done  without  negligence,  al* 
though  it  does  occasion  damage  to  anyone,, 
but  an  action  does  lie  for  doing  that  which 
the  legislature  has  authorized,  if  it  be  done 
negligently.  And  I  think  that  if  by  a  rea- 
sonable exercise  of  the  powers  either  given 
by  statute  to  the  promoters,  or  which  they^ 
have  at  common  law,  the  damage  could  be 
prevented,  it  is,  ^vithin  this  rule,  'negligence* 
not  to  make  such  reasonable  exercise  of  their 
powers."    L.  R.  3  App.  Cas.  430,  455. 

The  principle  adjudged  in  the  Beseman' 
Case  was  applied  by  the  Supreme  Court  of 
tlie  United  States  under  circumstances  iden- 
tical with  those  in  this  case.  Boston  y.  Le^ 
orait,  17  How.  426,  437,  15  L.  ed.  118,  123; 
Richardson  v.  Boston,  19  How.  263,  270,  15 
L.  ed.  639,  642.  These  two  decisions  were 
upon  the  same  facts,  and  in  relation  to  th» 
same  property.  The  city  had  power  by  stat- 
ute to  construct  its  sowers  into  tide  water,, 
and  the  owner  had  erected  a  wharf  on  ad- 
joining property.  The  first  case  was  by  the 
tenant  in  possession ;  the  other,  by  the  own- 
er. In  the  first  ease  it  was  held  that  an  in- 
jury to  the  wharf  arising  from  the  construc- 
tion of  the  owner  into  tide  water  was  dam- 
num absque  injuria;  but  in  the  second  case 
it  was  held  that  if  the  drain  constructed  by 
the  city  was  not  carried  out  sufficiently  to 
discharge  its  contents  so  as  to  be  swept  off" 
by  th6  tides,  but  caused  an  accumulation  of 
matter  at  the  outer  end  of  the  plaintiff's 
wharves,  in  so  much  that  vessels  could  not 
approach  with  the  same  depth  of  water  as 
formerly,  that  was  an  injury  to  the  plaintiff^ 
for  which  he  was  entitled  to  recover.  The 
use  of  the  Passaic  river  by  the  city  as  a» 
outlet  for  its  sewers  being  lawful,  such  inci- 
dental injuries  as  necessarily  and  unavoida- 
bly result  from  the  exercise  of  such  legipla- 
tive  authority  are  damnum  al)8que  injuria; 
but  for  injuries  arising  from  negligence  the 
city,  being  without  the  protection  of  legisla- 
tive authority,  is  responsible  therefor  to  the 
owners  of  improved  riparian  property.  For 
it  will  be  observed  that  the  legal  rule  which 
exempts  public  bodies  from  liability  to  pay 
damages  for  injuries  to  private  property  ap- 
plies only  to  those  incidental  injuries  which 
necessarily  and  unavoidably  result  from  the 
exercise  of  the  legislative  authority.  The 
city  justifies  under  the  power  contained  in 
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its  charter.  In  its  answer  it  describes  the 
construction  and  use  of  the  proposed  sewer 
as  the  best  plan  that  could  be  devised,  by 
ventilation  and  otherwise,  to  prevent  the 
venting  of  fermented  and  foul  sewage  into 
the  river,  the  location  and  use  of  the  sewer, 
etc.,  with  great  particularity.  The  answer 
of  the  city  to  the  bill  of  complaint,  as  a  jus- 
tification, conforms  in  principle  to  the  plea 
in  the  Reaeman  Case,  These  averments  pre- 
sent an  issue  for  decision  in  this  case, — ^in 
fact,  the  real  issue  on  which  this  litigation 
should  be  disposed  of.  An  answer  justify- 
ing under  the  city  charter,  which  authorized 
the  city  to  connect  its  sewers  with  the  Pas- 
saic, without  such  averments  as  are  con- 
tained in  this  answer,  with  respect  to  the  lo- 
cation, construction,  and  use' of  this  sewer, 
would  have  been  imperfect,  and  would  be 
struck  out.  And,  on  the  testimony  taken, 
prominence  was  given  to  evidence  explansr 
tory  of  the  location,  mode  of  construction, 
and  adaptability  of  the  proposed  sewer  to 
lessen  tne  injury  to  private  property  that 
mi^ht  be  affected  by  the  sewerage.  By  the 
evidence  it  appears  that  the  sewer  proposed 
to  be  constructed  by  the  city  is  4,347  feet  in 
length,  with  an  opening  into  the  Passaic  6 
feet  in  diameter,  and  extending  below  low- 
water  mark.  It  extends  into  sewer  districts 
Nos.  5  and  6  of  the  city.  XHstrict  No.  5  em* 
braces  an  area  of  225  acres,  and  the  sewer 
now  in  that  district  is  discharged  into  the 
Passaic  at  Ballantine's  dock,  264  feet  north 
of  the  complainants'  property.  District  No. 
6  embraces  562  acres,  and  the  sewer  now  in 
that  district  is  discharged  through  Market 
street  into  the  Passaic  at  the  city  dock,  2,- 
000  feet  south  of  the  complainants'  property. 
Into  the  proposed  sewer  will  drain  295  acres 
in  a  thiclcly  populated  portion  of  the  city, 
having  a  population  estimated  at  20,000. 
The  necessity  for  this  sewer  arises  from  the 
fact  that  the  sewerage  in  these  two  districts 
has  become  inadequate,  because  of  the  In- 
crease of  storm  water,  and  a  nuisance  was 
created  by  the  overflow  of  the  sewers  in 
times  of  heavy  rains,  lifting  off  the  covers 
of  the  manholes,  and  diHcharging  sewage  in- 
to the  streets  and  flooding  the  cellars.  The 
proposed  sewer  was  designed  as  a  m^ns  of 
relief.  Upon  the  construction  of  this  sewer, 
it  is  not  proposed  to  dispense  with  the  sew- 
ers that  are  now  in  existence  in  these  dis- 
tricts. The  sewer  begins  in  Arlington 
street,  near  the  Market  street  sewer,  crosses 
sewers  that  are  connected  with  the  sewer 
system  emptying  into  the  Passaic  at  the  city 
dock  and  at  Ballantine's  dock,  and  is  adapts 
ed  to  carry  off  storm  water,  which  would  ac- 
cumulate at  the  time  of  severe  rains.  Nec- 
essarily it  would  take  up  some  part  of  the 
house  sewage.  Otherwise  than  relieving 
that  portion  of  the  city  that  was  flooded  at 
times  of  severe  rains  from  the  overflow  of 
water,  the  proposed  sewer  did  not  increase 
the  sewage  carried  into  the  river  by  the  sew* 
ers  already  in  existence.  The  separation  of 
the  fluids  in  sewage  from  the  solid  matter 
appears  to  be  a  step  in  the  right  direction. 
The  plan  for  construction  provides  for  v«iti- 
lated  manholes  every  200  feet,  for  the  pur- 
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pose  of  relieving  the  sewer  from  the  evolved 
gases,  and  the  delivery  of  the  sewage  at  the 
mouth  of  the  sewer,  as  far  as  possible,  in  an 
unfermented  state.  This  method  of  con- 
structing sewers  is  of  recent  adoption.  The 
testimony  of  the  witnesses  who  are  experts 
on  the  subject  makes  it  dear  that  a  sewer 
constructed  with  such  ventilation  as  the  sew- 
age proceeds  from  the  intake  to  the  outlet 
will  relieve  the  outlet,  in  a  great  measure, 
from  the  foul  gases  usually  discharged.  Mr. 
Schaeffer,  a  witness  called  by  the  complain- 
ants, says  that  perforated  covers  placed 
over  the  manholes  would  prevent  decompo- 
sition, by  admitting  fresh  air  and  causing 
the  interior  of  the  sewer  to  be  kept  cooler, 
and  less  liable  to  be  in  a  condition  for  de- 
composition to  take  place.  Therefore  the 
sewage  would  be  deposited  at  the  outlet  more 
freely  in  its  natural  state.  Dr.  Disbrow  tes- 
tifies: "There  is  no  danger  from  sewerage 
poison  if  the  sewage  is  active.  As  long  as 
it  flows  with  plenty  of  ventilation,  there  is 
no  danger  whatever.  If  the  ventilation 
were  every  200  feet,  enough  oxygen  would  be 
supplied  to  dilute  the  gas  sufficiently  for  its 
complete  oxidation  or  burning  up,  and  would 
be  the  only  scientiflc  way  to  construct  a  sew- 
er. If  it  were  so  constructed,  there  could 
not  be  at  the  point  of  discharge  any  obnox- 
ious odors  or  gases  that  would  be  injurious 
or  affect  anyone."  Dr.  Wallace  says:  "The 
sewer  is  to  be  constructed  with  perforated 
manholes.  With  these,  any  gases  which  might 
arise  through  decomposition  would  be  liber- 
ated. There  would  not  be  much  smell  at 
point  of  discharge.  Gas  would  not  be  liber- 
ated if  the  discharge  was  below  the  surface 
of  the  river,  as  it  would  if  it  dropped  down 
into  the  river."  Ernest  Adams  says :  **The 
perforated  tops  in  serwers  help  to  create  a 
current  of  air,  and  are  considered  to  be  the 
only  method,  or  one  of  the  best  methods,  to 
ventilate  sewers."  It  is  a  fair  deduction 
from  the  evidence  with  respect  to  venulation 
in  the  course  of  the  sewer  that  the  emission 
of  foul  gases  in  the  other  sewers,  such  as 
that  at  Ballantine's  dock  and  the  city  dock 
sewer,  was  probably  due  to  the  fact  that  the 
sewage  was  not  subjected  to  the  ventilating 
process  in  its  passage  to  the  river. 

^or  the  purpose  of  determining  what  acts 
of  a  city  in  the  construjction  and  use  of  its 
sewers  are  or  are  not  actionable,  the  distinc- 
tion is  between  the  duties  of  a  municipality 
which  are  judicial  or  quasi  judicial,  and 
those  which  are  ministerial.  With  respect 
to  the  former  no  action  is  maintainable,  and 
a  remedy  by  action  is  given  only  for  negli- 
gence in  performing  such  duties  as  are  min- 
isterial. In  Attwood  V.  Bangor^  83  He.  582, 
22  Atl.  466,  the  action  was  to  recover  dam- 
ages for  the  unlawful  location,  ccmstmctioB, 
and  maintenance  of  a  sewer  below  low-water 
mark  in  the  Penobscot  river,  whereby  the 
plaintiff's  dock  was  rendered  less  valuable. 
by  reason  of  the  liability  of  vessels  to  gnroand 
on  the  end  of  the  sewer,  and  on  the  sediment 
flowing  out  of  it.  It  was  held  by  the  court 
that  the  city  had  a  right  to  extend  its  sewer 
across  the  flats  of  the  river  to  a  point  below 
low- water  mark ;  that,  in  the  performance  of 
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its  duty  to  tbe  public  in  locating  sewers  for 
the  drainage  of  the  city,  the  city  council 
acted  judicially,  and  for  that  judicial  act 
the  city  was  under  no  common-law  liability, 
but,  if  the  construction  was  improperly  and 
unskillfully  made  it  was  a  ministerial  act, 
for  which  the  city  might  be  made  liable  to 
any  party  injured  thereby.  The  same  dis- 
tinction between  the  duties  of  municipal  au- 
thorities with  respect  to  acts  that  are  of  a 
quasi  judicial  nature,  involving  the  exercise 
of  judgment  and  discretion,  and  depending 
upon  considerations  affecting  the  public 
health  and  general  convenience  throughout 
an  extensive  territory,  and  ministerial  du- 
ties, such  as  the  construction  and  repair  of 
sewers,  was  adopted  in  the  Supreme  Court  of 
the  United  States  in  Johnston  v.  District  of 
Columbia,  118  U.  S.  19,  30  L.  ed.  75,  6  Sup. 
€t.  Kep.  923.  To  the  same  effect  are  Morse 
V.  Worcester,  139  Mass.  389,  2  N.  E.  694; 
Child  V.  Boston,  4  Allen,  41,  81  Am.  Dec. 
680;  Franklin  Wharf  Co.  v.  Portland,  07 
Me.  46,  24  Am.  Rep.  1 ;  Lynch  v.  tfew  York, 
7C  N.  Y.  60,  32  Am.  Rep.  271 ;  and  Clark  v. 
Peckham,  10  R.  I.  35,  14  Am.  Rep.  654. 

The  complainants  have  no  cause  of  com- 
plaint that  the  outlet  of  this  sewer  is  nearer 
their  property  than  the  sewers  already  in  the 
river.  The  location  of  the  outlet  of  a  public 
sewer  is  necessarily  committed  to  the  aiscre- 
tion  of  the  public  authorities.  The  proper 
place  for  such  location  is  determined  by  pub- 
lic necessity  and  convenience,  and  the  deci- 
sion of  the  municipal  authorities  on  this  sub- 
ject is  conclusive,  because  it  is  the  exercise 
of  a  discretion  reposed  in  them  by  law,  and 
not  reviewable  by  the  courts.  At t wood  v. 
Bangor,  83  Me.  582,  22  Atl.  466;  Morse  v. 
Worcester,  139  Mass.  389,  2  N.  E.  (^94;  Lynch 
V.  New  York,  76  N.  Y.  60,  32  Am.  Rep.  271 ; 
Ftoudinger  v.  Newa/rk,  28  N.  J.  Eq.  187. 
This  whole  subject  is  considered  and  decided 
by  the  supreme  court  of  Massachusetts  in 
Merrifield  v.  Worcester,  110  Mass.  216,  14 
Am.  Rep.  692.  In  that  case  the  plaintiff  was 
the  owner  of  land  abutting  on  a  natural 
stream  running  througfh  the  city.  He  sued 
the  city  for  the  violation  of  his  rights  as  ri- 
parian owner,  in  polluting  its  waters  so  as 
to  render  tliem  unfit  for  mechanical  and 
other  purposes.  The  drains  and  sewers  were 
con<*tTiicted  bv  the  city  under  a.nthority  con- 
ferred upon  the  common  council  by  the  citv 
charter.  The  srround  of  liability  was  that 
dirt,  filth,  and  other  materials  were  carried 
into  the  stream  by  means  of  these  drains  and 
Rpwers.  Tt  was  held  that  the  plaintiff 
could  not  recover  asrainst  the  city  for  the  pol- 
lution so  far  as  it  was  attributable  to  the 
T>lan  of  seweraire  adonted  bv  the  citv.  but 
that  a  recovery  micrht  be  had  so  far  as  it  was 
attribntable  to  the  improper  oonstruction  or ' 
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unreasonable  use  of  the  sewers,  or  to  the 
negligence  or  other  fault  of  the  city  in  the 
care  or  management  of  them;  that  for  the 
incidental  disadvantage,  loss,  or  inconven- 
ience necessarily  resulting  to  individuals  in 
their  rights  of  property  from  the  mainte- 
nance and  use  of  the  drains  in  a  proper  and 
reasonable  manner,  without  negligence  in 
their  care  and  management,  no  action  could 
be  maintained,  but  in  the  oonstruction  of 
works  so  laid  out  the  town  or  city  is  respon- 
sible that  it  will  be  done  in  a  proper  manner, 
and  with  a  reasonable  degree  of  skill  and 
care,  and  if,  for  wanf  thereof,  any  unneces- 
sary injury  is  caused  to  the  property  or 
rights  of  individuals,  the  town  or  city  may 
be  charged  therewith.  This  case  has  been 
discredited  as  applied  to  private  waters, 
where  reasonable  use  is  the  measure  of  the 
right  of  the  upper  proprietor;  but  the  doc- 
trine of  the  case  is  abundantly  supported 
upon  principle  and  authority  as  to  tidal 
streams,  where  the  right  of  the  public  has 
been  derived  from  the  state  to  use  its  prop- 
erty, and  maladministration  of  the  powers 
conferred  is  the  condition  of  responsibility. 
It  must  be  assumed  that  the  city,  in  the  ex- 
ercise of  its  rights,  will  make  all  reasonable 
efforts  to  avoid  injury  either  to  riparian 
owners,  or  to  the  health  and  comfort  of  its 
inhabitants.  If  by  the  use  of  the  river  for 
sewers  by  the  city,  or  by  other  places  along 
the  river,  its  condition  has  become  such  that 
such  use  should  be  prohibited  or  regulated, 
the  subject  devolves  upon  the  legislature  to 
prohibit  or  regulate  as  in  its  judgment  may 
seem  fit.  In  England  statutes  regulating 
sewers  and  the  use  of  streams  for  that  pur- 
pose have  been  passed,  some  of  which  are  re- 
ferred to  in  16  English  Ruling  Cases,  413- 
427,  610-628.  From  an  early  period  in  Eng- 
land a  body  known  as  "Commissioners  of 
Sewers"  has  been  in  existence,  with  extensive 
powers  and  control  over  the  subject.  6  Com- 
yns,  Dig.  title  Sewers,  pp.  453  et  seq.;  6  Chit. 
Bum,  Just.  593.  Under  the  law  of  the  stats 
the  city  has  the  right  to  construct  this  sew- 
er, with  an  outlet  into  the  Passaic  river  at 
such  a  point  as  the  duly-constituted  author- 
ities of  the  city  in  their  judgment  should 
adopt.  If,  by  reason  of  fault  in  the  con- 
struction or  management  of  the  sewer,  in- 
jury to  private  property  is  sustained,  re- 
dress may  be  had  therefor  by  an  action  for 
damages,  but  the  evidence  makes  no  case  for 
an  injunction  quia  timet.  For  the  reasons 
above  given,  I  concur  in  the  decision  of  this 
court  reversing  the  decree  of  the  court  of 
chancery,  and  dismissing  the  complainants' 
bill. 

liippinootty  J.y  dissents. 
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CINCINNATI   VOLKSBLATT   COMPANY, 
P/ff.  in  Err., 

V. 

Albert  F.  HOFFMEISTER, 
(62    Ohio   St.    189.) 

*1.  Injunction  !•  tbe  proper  form  of 
remedy  to  enforce  the  right  of  a  stockhold- 
er in  a  private  corporation,  given  by  S  8254, 
Rev.  Stat.,  to  inspec^  the  boolcs  and  records 
of  the  corporation. 

S.  Tlie  rifflit  to  inspect  does  not  de- 
pend npon  tlie  motive  or  purpose  of  the 
stockholder  In  demanding  snch  Inspection, 
and  a  petition  which  shows  that  the  plaintiff 
is  a  stockholder,  that  he  has  requested  the 
defendaat  to  ailow  him  to  inspect  the  l>ooks 
and  records  of  the  corporation,  and  fix  a  rea- 
sonable time  for  the  same,  which  request  has 
been  refused,  states  a  cause  of  action. 

S.  As  incident  to  snch  rivht  is  the 
riarlftt  to  have  sncli  inspection  by  a 
proper  aarent,  and  to  take  copies  from 
such  books  and  records. 

(March  6,  1900.) 

IT^RROR  to  the  Superior  Court  of  Cincin- 
J  nati  to  review  a  judgment  in  favor  of 
plaintiff  in  a  proceeding  to  obtain  permifi- 
Bion  to  inspect  the  books  of  the  defendant 
corporation.     Affirmed, 

Statement  by  Spear,  J.: 

The  defendant  in  error,  Albert  F.  Hoff- 
meister,  commenced  his  action  against  the 
Cincinnati  Volksbiatt  Company,  in  the  supe- 
rior court  of  Cincinnati,  by  the  filing  of  a  pe- 
tition in  which  it  is  alleged  that:  "The 
defendant  is  a  corporation  organized  under 
the  laws  of  the  state  of  Ohio.  The  plaintiff 
is  a  stockholder  in  said  corporation,  and  is 
the  owner  and  holder  of  five  (5)  shares  of 
its  capital  stock,  of  the  face  value  of  five 
hundred  ($500)  dollars  each.  The  plaintiff 
has  requested  the  defendant  to  allow  him  to 
inspect  the  books  and  records  of  said  corpo- 
ration, and  to  fix  a  reasonable  time  for  said 
inspection.  Defendant  has  refused  such  re- 
quest, and  refuses  to  allow  the  plaintiff  to 
inspect  its  books  and  records  at  any  time. 
Wherefore  the  plaintiff  prays  that  the  de- 
fendant be  enjoined  from  refusing  to  allow 
him  to  inspect  its  books  and  records,  and 
prays  the  court  for  such  other  and  further 
relief  as  he  may  be  entitled  to  at  law  or  in 
equity."  A  demurrer  to  the  petition  being 
overruled,  the  defendant  company  answered, 
admitting  its  corporate  existence,  and  that 
plaintiff  is  the  owner  of  the  number  of 
shares  of  stock  alleged  in  the  petition,  and 
denying  other  allegations;  also  averring 
that  the  plaintiff's  action  was  not  brought 
in  good  faith,  but  to  compel  defendant  to 

*Headnotes  by  the  Coubt. 

Note. — ^As  to  the  right  to  inspect  books  of 
the  corporation,  see  Welhenmayer  v.  BItner 
(Md.)  45  L.  R.  A.  446,  and  nate;  also  State  ea 
rel.  Weinberg  v.  Pacific  Brewing  &  Malting  Co. 
(Wash.)  47  L.  R.  A.  208. 
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purchase  the  stock  held  by  him  under  a 
threat  to  apply  for  the  appointment  of  a  re- 
ceiver for  the  company;  also  that  plaintiff 
is  interested  in  a  rival  company,  a  compet- 
itor of  defendant,  and  the  application  ifr 
made  in  bad  faith,  for  the  purpose  of  injur- 
ing defendant,  and  to  compel  it  to  purchase 
the  stock;  also  that  plaintiff  is  not,  under 
the  allegations  of  the  petition,  entitled  to^ 
any  relief,  and  that  the  court  has  no  juris- 
diction of  the  action.  A  reply  took  issue 
Mdth  the  new  matter  alleged.  Upon  trial 
the  court  found  the  issues  for  the  plaintiff; 
that  he  is  entitled  to  inspect  any  of  the 
books  and  records  of  defendant,  at  any  rea- 
sonable time,  and  that  he  may  make  such  in- 
spection by  himself  or  by  agent,  bookkeeper,, 
or  accountant,  and  may  take  copies  of  any 
of  said  books  and  records;  and  judgment 
was  entered  enjoining  defendant  from  pre- 
venting an  inspection  of  any  of  the  books 
and  records  of  defendant,  at 'any  reatjonable 
time,  and  the  taking  of  copies  thereof  by  ihst 
plaintiff  himself,  or  by  his  agent,  booldveep- 
er,  or  accountant.  This  judgment  was  af- 
firmed by  the  general  term  of  the  superior 
court  and  the  company  brings  error. 

Mr,  Cl&arles  W.  Baker,  for  plaintiff  in 
error: 

Plaintiff  below  has  mistaken  his  remedy. 
It  is  not  by  injunction,  mandatory  or  other- 
wise. 

High,  Inj.  §  2. 

If  the  plaintiff  has  any  remedy  at  all,  it 
is  by  mandamus  under  §  6741,  Rev.  Stat 

State  ex  rel,  Templin  v.  Farmer,  7  Ohio 
C.  C.  429;  Spelling,  Priv.  Corp.  §S  656,  657; 
High,  Extr.  Legal  Rem.  §§  6-24:  4  Thomp. 
Ck)rp.  §  4431 ;  2  Kinkead,  Code  PI.  $  790. 

No  stockholder  is  entitled  to  any  such 
sweeping  and  omnibus  order  as  is  to  be 
found  in  this  final  decree,  and  certainly  not 
on  the  plaintiff's  petition. 

Pratt  V.  Meriden  Cutlery  Co.  35  Conn.  36; 
Grant,  Corp.  §  311 ;  Foster  v.  White,  86  Ala. 
467,  6  So.  88;  American  Asylum  v.  Ph<mi^ 
Bank,  4  Conn.  172,  10  Am.  Dec.  112;  Cow. 
ex  rel.  Sellers  v.  Phcmix  Tron  Co.  105  Pa. 
Ill,  51  Am.  Rep.  184;  Lyon  v.  American 
Screw  Co.  16  R.  I.  472,  17  Atl.  61 ;  People 
ex  rel.  Hatch  v.  Lake  Shore  d  M.  8.  R.  Co, 
11  Hun,  1,  Affirmed  in  70  N.  Y.  220. 

The  demurrer  should  have  been  sustained. 

1  Kinkead,  Code  PI.  5  682:  Putnam  v. 
Valentine,  5  Ohio,  187;  Van  Wert  v.  Web- 
ster, 31  Ohio  St.  420 ;  Spangler  v.  CleveJnnd^ 
43  Ohio  St.  626,  3  N.  E.  365. 

Messrs,  Alfred  B.  Benedict  and  Jer» 
ome  D.  Creed,  for  defendant  in  error: 

The  stockholder's  remedy  to  compel  an  in- 
spection under  the  statute  is  by  suit  in  equi- 
ty for  a  mandatory  injunction.  He  has  no 
remedy  by  mandamus. 

Mandamus  in  Ohio  has  preserved  its  orig- 
inal high,  prerogative  character,  issuing 
only  to  redress  public  injuries,  and  never  to 
redress  private  grievances. 

State  ex  rel,  Bross  v.  Carpenter,  51  Ohio 
St.  83,  37  N.  E.  261 ;  Freon  ▼.  Carriage  Co^ 
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^2  Ohio  St.  30,  61  Am.  Kep.  794;  Holland 
V.  Dickson,  L.  R.  37  Ch.  Div.  669;  Mutter 
-r.  Eastern  d  M,  R.  Co.  L.  K.  38  Ch.  Div.  92; 
Pender  ▼.  Lushington,  L.  R.  6  Ch.  Div.  70; 
Huylar  v.  Cragin  Cattle  Co,  40  N.  J.  Eq. 
392,  2  Ail.  274;  Mitchell  v.  Rubber  Reclaim- 
ing Co.  (N.  J.  Eq.)  24  Atl.  407;  4  Thomp. 
•Corp.  §  4432;  Pom.  Eq.  Jur.  S  1412. 

Mandamus  is  not  the  proper  remedy  to 
restore  to  membership  in  a  corporation  a 
member  imlawfully  excluded. 

Fraternal  Mystic  Circle  v.  State  em  rel. 
Fritter,  61  Ohio  St.  628,  48  N.  E.  940. 

At  common  law  a  stockholder  had  a  right 
to  inspect,  but  some  courts  held  that  he  must 
allege  some  reason  for  wanting  an  inspec- 
tion, while  other  courts  held  that  the  right 
was  absolute,  just  as  the  right  of  a  partner 
is  absolute  to  have  access  to  the  books  of  his 
partnership. 

2  Cook,  Stock  ft  Stockholders,  4th  ed.  $ 
^12. 

Where  a  statute  confers  a  right  to  inspect, 
the  right  is  absolute.  All  that  the  stock- 
liolder  needs  to  do  is  to  bring  himself  within 
the  language  of  the  statute. 

Holland  v.  Dickson,  L.  R.  37  Ch.  Div.  669; 
Mutter  V.  Eastern  d  M.  R.  Co.  L.  R.  38  Ch, 
Div.  92;  Pender  v.  Lushington,  L.  R.  6  Ch. 
Div.  70. 

Stock  in  Ohio  is  personal  property. 

Rev.  Stat.  |  3255. 

Stock  is  not  the  certificate,  but  the  sum 
total  of  the  rights  a  stockholder  has  in  the 
<X)mpany,  to  wit:  the  right  to  dividends,  the 
Tight  to  vote,  the  right  to  a  certificate  of 
stock,  the  right  to  have  the  certificate 
transferred  on  the  books  of  the  company,  the 
Ti^ht  to  inspect  the  books,  and  other  rights 
not  necessary  to  enumerate. 

Jermain  v.  Lake  Shore  d  M.  6.  R.  Co.  91 
"N.  Y.  483;  Elliott,  Priv.  Corp.  §  81,  p.  61;  1 
Bl,  Com.  p.  138. 

One  may  assert  his  property  rights  re- 
gardless of  motive. 

Letts  V.  Kcssler,  54  Ohio  St.  73,  40  L.  R. 
A.  177.  42  N.  E.  706:  Morris  v.  Tuthill,  72 
X.  Y.  575;  Davis  v.  Flagg,  35  N.  J.  Eq.  491 ; 
M'Donald  v.  Smalley,  1  Pet.  620,  7  L.  ed. 
287;  4  Thomp.  Corp.  §  4412;  1  Cook,  Stock 
ft  Stockholders,  4th  ed.  %  514;  State  ex  rel. 
Wilson  V.  St,  Louis  d  S.  F.  R.  Co.  29  Mo. 
App.  301;  State  em  rel.  Spinney  v.  Sport- 
man's  Park  d  Club  Asso.  29  Mo.  App.  326; 
Mitchell  V.  Rubber  Reclaiming  Co.  (N.  J. 
Eq.)  24  Atl.  407;  Martin  v.  William  J. 
Johnston  Co.  25  Abb.  N.  C.  350,  12  N.  Y. 
Supp.  844;  Foster  v.  White,  86  Ala.  467,  6 
So.  88. 

Plaintiff  need  not  show  that  he  was  in- 
jured by  the  refusal  to  let  him  see  the 
b€K>ks. 

Kelsey  v.  Ffaulder  Process  Fermentation 
Co.  20  N.  Y.  S.  R.  633,  3  N.  Y.  Supp.  723. 

The  right  is  not  personal  merely. 

4  Thomp.  Corp.  §  4426;  Foster  v.  White, 
86  Ala.  4(r7,  6  So.  88;  Mitchell  v.  Rubber 
Reclaiming  Co,  <N.  J.  Eq.)  24  Atl.  407; 
Phosnim  Iron  O©.  v.  Com.  cm  rel.  Sellers,  113 
Pa.  563,  6  Atl.  75;  State  ex  rel.  Martin  v. 
Bienville  Oil  Works  Co.  28  La.  Ann.  204. 
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The  right  to  inspect  includes  the  right  to 
take  copies. 

Mutter  V.  Eastern  d  M.  R.  Co.  L.  R.  38 
Ch.  Div.  92. 

Spear,  J.,  delivered  the  opinion  of  the 
court: 

It  is  argued  in  support  of  the  petition  in 
error  that  the  plaintiff  has  mistaken  his 
remedy ;  that,  if  he  has  any,  it  is  by  manda- 
mus, and  not  by  injunction;  and  that  the  su- 
perior court  is  without  jurisdiction,  that 
court  having  no  jurisdiction  in  mandamus. 
Also  that  sufilcient  facts  are  neither  stated 
in  the  petition  not  proven  to  entitle  the 
plaintiff  to  any  injunction  whatever,  and 
that,  under  any  possible  showing,  he  was 
not  entitled  to  the  sweeping  order  that  the 
court  made. 

1.  The  proper  form  of  action.  As  to  man- 
damus our  statute  (Rev.  Stat.  8  6741)  pro- 
vides: "Mandamus  is  a  writ  issued  in  the 
name  of  the  state,  to  an  inferior  tribunal,  a 
corporation,  board,  or  person,  commanding 
the  performance  of  an  act  which  the  law 
specifically  enjoins  as  a  duty  resulting  from 
an  ofiice,  trust,  or  station."  And  by  §  6744 
it  "must  not  be  issued  in  a  case  where  there 
is  a  plain  and  adequate  remedy  in  the  ordi- 
nary course  of  the  law."  In  some  jurisdic- 
tions the  remedy  of  mandamus  is  given  to 
right  wrongs  similar  to  the  one  here  com- 
plained of.  We  are  not,  however,  concerned 
with  the  law  of  other  states,  but  with  that 
of  our  own,  and  it  seems  hardly  necessary 
to  take  space  to  demonstrate  that  in  Ohio 
mandamus  is  not,  but  that  injunction  is,  the 
proper  remedy  in  a  case  of  this  nature.  The 
complaint  of  plaintiff  is  that  he  is  unlaw- 
fully prevented  from  the  enjoyment  of  a 
right  which  is  incident  to  his  ownership  of 
stock,  and  his  remedjr  is  that  the  corporation 
be  compelled  to  desist  from  such  depriva- 
tion. This  does  not  call  for  the  perform- 
ance of  an  act  which  the  law  specifically  en- 
joins. It  is,  on  the  other  hand,  an  act  which 
may  be  compelled  by  injunction  in  the  com- 
mon and  ordinary  exercise  of  that  power. 
There  is,  therefore,  a  plain  and  adequate 
remedy  open  to  him  in  the  ordinary  course 
of  the  law,  for,  within  the  meaning  of  this 
statute,  an  equity  proceeding  is  a  proceed- 
ing of  that  character.  There  is,  in  the  opin- 
ion of  the  writer,  another,  and  perhaps  bet- 
ter, reason  than  the  foregoing  for  the  con- 
clusion announced  {Fraternal  Mystic  Circle 
V.  State  ex  rel.  Fritter,  61  Ohio  St  628.  48 
N.  E.  940) ,  but  the  one  given  is  deemed  suffi- 
cient for  the  purposes  of  this  case  [Freon  v. 
Carriage  Co.  42  Ohio  St.  30,  61  Am.  Rep. 
794;  State  ex  rel.  Bross  v.  Carpenter,  51 
Ohio  St.  83,  37  N.  E.  261). 

2.  It  being  determined  that  the  action  was 
properly  brought,  and  that  the  court  had  ju- 
risdiction, is  the  petition  sufilcient,  or  must 
the  plaintiff,  before  he  can  have  standing  in 
court,  set  out  what  his  reasons  for  desiring 
the  inspection  asked  are,  and  show  that  he 
is  actuated  by  proper  motives,  and  in  the 
pursuit  of  justifiable  ends?  Such  is  the  con- 
tention of  plaintiff  in  error.  The  statute  is 
(§  3254) :      "And  the  books  and  records  of 
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such  oorporation  shall  at  all  reasonable 
times  be  open  to  the  inspection  of  every 
stockholder."  But  it  is  insisted  that  this 
provision  is  not  intended  to  enlarge  the 
right,  but  is  a  mere  affirmation  of  the  com- 
mon-law rule,  and  that  that  rule  embodies 
many  conditions,  among  them  that  the  stock" 
holder  must  allege  and  prove  that  he  is  act- 
ing in  good  faith.  Without  stopping  to  dis- 
cuss the  extent  of,  and  the  limitations  upon, 
the  rule  as  established  by  the  common  law 
(for  the  holdings  are  at  vaiiance  upon  it), 
we  inquire  what  reason  there  is  for  saying 
that  the  intent  of  the  legislature  was  to  mere- 
ly affirm  the  common-law  rule.  If  that  had 
been  all,  why  take  the  trouble  to  legislate  on 
the  subject  at  all?  Is  it  not  more  reason- 
able to  conclude  that  the  object  was  to  get 
rid  of  all  uncertainty,  and  of  various  condi- 
tions, whatever  they  were,  and  establish  the 
right  by  a  rule  clear,  direct,  simple,  and 
practically  without  qualification?  The  lan- 
guage is  plain.  The  right  given  is  clear. 
One  condition,  and  one  only,  is  attacked,  viz,, 
that  the  right  can  be  exercised  only  at  rea- 
sonable times.  Ordinarily,  the  motive  or 
purpose  of  the  party  who  is  in  the  exercise 
of,  or  is  about  to  exercise,  a  clear  legal  right, 
is  imimportant.  Letts  v.  Kessler,  54  Ohio  St 
73,  40  L.  R.  A.  177,  42  N.  E.  765,  and  author- 
ities cited ;  M'Donald  v.  Smalley,  1  Pet.  620, 
7  L.  ed.  287.  A  like  rule  prevails  as  to  one's 
pursuit  of  an  equitable  remedy.  Morris  v. 
TuthiU,  72  N.  Y.  676;  Davis  v.  Flagg,  35  N. 
J.  Eq.  491 ;  4  Thomp.  Corp.  §  4412,  and  au- 
thorities cited.  No  reason  is  apparent  why 
the  rule  should  not  apply  to  the  case  at  bar. 
We  are  of  the  opinion  that,  where  a  suitor 
demands  the  enforcement  of  a  clear  right 
given  him  by  law,  whether  the  remedy  be  le- 
gal or  equitable,  his  motive  for  such  action 
is  not  a  proper  subject  for  judicial  investi- 
gation. The  petition  stated  a  cause  of  ac- 
tion, and,  if  supported  by  the  evidence,  war- 
ranted the  granting  of  equitable  relief. 

3.  Was  the  order  of  the  trial  court  too 
broad?  The  finding  by  the  court  of  all  the 
issues  for  the  plaintiff  settles  the  questions 
of  fact  for  this  court,  but  it  is  not  improper 
to  add  that  there  was  an  entire  failure  to 
show,  on  the  part  of  defendant,  that  the 
plaintiff  was  acting  from  the  improper  mo- 
tives charged  in  the  answer,  and  that  the 
evidence,  all  of  which  we  have  read  and  con- 
sidered, fully  justifies  the  finding  in  favor 
of  the  plaintiff.  So,  that,  even  had  the  pe- 
tition been  obnoxious  to  a  demurrer  in  fail- 
ing to  allege  a  proper  purpose  for  the  suit, 
the  defendant,  having  obtained  a  full  hear- 
ing on  the  charges  stated  in  the  answer, 
would  have  no  ground  of  complaint  on  ac- 
count of  the  action  of  the  court  on  the  de- 
murrer. The  contention  is  that  whatever 
right  of  examination  the  statute  gives  is  a 
personal  right,  and  must  be  exercised  by  the 
stockholder  in  person.  Since  when,  we 
would  inquire,  has  it  been  the  law  that  one 
who  has  given  him  a  clear  right  as  to  prop- 
erty may  not  exercise  it  by  any  proper 
agent?  The  proposition  has  the  quality  of 
novelty,  but  it  is  not  sound.  It  must  be  ap- 
parent, on  reflection,  that,  if  so  circum- 
48  I4.  R.  A. 


scribed  a  limit  were  placed  on  the  right,  its 
exercise  in  many  instances  would  be  futile. 
Foster  v.  White,  86  Ala.  467,  6  So.  88; 
Mitchell  V.  Rubber  Reclaiming  Co,  (N.  J. 
Eq.)  37  Am.  &  Eng.  Corp.  Cas.  42,  and  notes, 
and  same  case  in  24  Atl.  407 ;  State  ex  rd^ 
Martin  v.  BieimUe  Oil  Works  Co.  28  La. 
Ann.  204.  Nor  is  the  right  limited  to  one 
inspection..  It  is  an  incident  to  ownership 
of  stock,  and  may  be  exercised  at  any  reason- 
able time  so  long  as  the  relation  of  stock- 
holder subsists.  The  right  to  take  copies 
from  the  records  follows  as  an  mcid«at  to 
the  right  to  inspect.  It  rests,  as  does  the 
entire  right  to  examination  rest,  upon  the 
broad  ground  that  the  business  of  the  corpora 
ation  is  not  the  business  of  the  officers  exclu- 
sively, but  is  the  business  of  the  stockhdd- 
era.  Phcenix  Iron  Co,  v.  Com,  ex  reL  SeUen^ 
113  Pa.  563,  6  Atl.  75;  Mutter  v.  Eaatem  4 
M,  R,  Co,  L.  R.  38  Ch.  Div.  92. 

We  refrain  from  extended  discussion  of  the 
questions  involved,  because  they  are  fully 
and  ably  discussed,  and  the  authorities  cited 
at  lar^,  in  the  briefs  of  the  respective  oonii- 
sel  which  precede,  and  to  which  attention  is 
here  directed.  We  would  add,  however,  that 
the  rights  of  the  plaintiff  in  this  case  are 
based  upon  a  recognition  of  his  standing  as 
an  integral  part  of  the  corporation.  The 
idea  that  the  corporation  is  an  entity  dis- 
tinct from  the  corporators  who  compose  it 
has  been  aptly  characterized  as  "a  nebulous 
fiction  of  thought."  Much  learning  has  bees 
indulged  in  and  much  space  occupied  by  text 
writers  and  others  in  an  effort  to  differenti- 
ate the  essential  character  of  a  corporation 
from  that' of  its  stockholders,  and  great  in- 
genuity has  been  displayed  in  the  argument; 
but  it  has  been,  in  the  main,  a  fruitless 
metaphysical  discussion.  For  the  purpose 
of  description,  and  in  defining  corporate 
rights  and  obligations  and  characterizing 
corporate  action,  the  fiction  that  the  corpo- 
ration is  an  artificial  person  or  entity,  apart 
from  its  members,  may  be  convenient,  and 
possibly  useful,  but,  in  the  opinion  of  the 
writer,  the  argument  favoring  the  essential 
separate  entity  of  the  corporation  fails,  and 
it  is  believed  that  the  effort  has  resulted  in 
misleading  conceptions,  and  in  much  confu- 
sion of  thought  upon  the  subject.  When  all 
has  been  said,  it  remains  that  a  corporation 
is  not  in  reality  a  person  or  a  thing  distinct 
from  its  constituent  parts,  and  the  constitu- 
ent parts  are  the  stockholders,  as  much  so  in 
essence  and  in  reality  as  the  several  partners 
are  the  constituent  parts  of  the  partnership. 
Stripped  of  misleading  verbiage,  the  corpo- 
ration is  a  device  created  by  law  whereby 
an  aggregation  of  persons  who  may  avail 
themselves  of  its  privileges  by  organization 
are  permitted  to  use  their  property  in  a  way 
different  from  that  which  is  permitted  to 
others  who  do  not  so  organize,  and  with  cer- 
tain special  advantages,  among  which  are  a 
measure  as  to  personal  liability  for  debts, 
and  the  power  to  perpetuate  the  organiza- 
tion, denied  by  the  law  to  all  others.  With 
this  conception  of  a  corporation,  it  would 
seem  to  follow,  as  matter  of  course,  that  the 
property  of  a  corporation,  although  subject 


1900. 


CorcniNATI  YOLXBBLAXT  CO.  T.  HOFFHKIBTKB. 


785 


under  some  conditions  to  rights  of  creditors, 
is,  in  the  last  analysis,  that  of  the  stock- 
holders; and  that  when  one  seeks  an  inspec- 
tion of  its  books,  records,  or  property  he  is 
in  reality  but  seeking  an  inspection  of  his 
own,  and  that  this  should  be  accorded  fully, 
freely,  and  at  all  times  when  such  inspection 
will  not  unreasonably  inconvenience  others 
who  have  like  interest  in  and  rights  to  the 
property,  and  that  the  attempt  to  unreason- 
ably hamper  such  inspection  by  officers, 
managers,  or  others  is  an  unjust  exercise  of 
power,  and  one  which  courts  should  not 
sanction.  Nor  can  the  officers  of  the  cor- 
poration, or  the  other  stockholders,  justly 
complain.  They  have  chosen  this  method  of 
investing  their  means  and  conducting  the 
business  for  personal  profit, — a  method 
which,  as  we  have  seen,  is  especially  favored 
by  the  law,— and  they  should  expect  to  en- 
dure such  inconveniences,  and  such  chances 
of  exposure  of  management  as  the  method 
entails.  In  other  words,  it  ib  not  unreason- 
able that  they  should  be  required  to  take  the 
bitter  with  the  sweet 

No  error  is  found  in  the  judgments  of  the 
courts  below,  and  they  will  be  affirmed. 


Agnes  KOBLE,  Plff,  in  Err,, 

V. 

D.  I«.  TYLiER,  Admr.,  etc.,  of  Marcella  Mc- 
Lean, Deceased. 

(ei  Ohio  St.  432.) 

•I.  Rents  are  not  apporttonable  be- 
t^ween  tbe  administrator  of  a  tenant 
for  life  and  tbe  remaindermen,  where 
there  Is  no  privity,  and  the  estate  of  the 
latter  becomes  an  estate  In  possession,  Im- 
mediately upon  the  death  of  the  life  tenant, 
and  puts  an  end  to  the  lease  made  by  him. 

2.  Tbe  adntinistrator  of  tbe  estate  of 
A  tenant  for  life,  or  his  lessee.  Is  entitled, 
under  SI  6026,  6027,  Rev.  Stat.,  to  the  "an- 
nual crops  raised  by  labor,**  as  assets  of  the 
estate  of  the  deceased,  whether  severed  or 
not  at  his  death. 

3.  Hf.,  tbe  ofvner  of  a  life  estate,  re- 
mainder to  certain  otber  persons,  on 
Aagrust  15,  1802,  leased  the  land  to  a  tenant, 
to  be  farmed  for  a  year,  for  which  the  lessor 
was  to  receive  as  rent  S800.  She  died  Au- 
gust 22,  1893.  The  wheat  sown  In  the  fall 
of  1892,  together  with  the  crops  of  1893.  had 
all  been  cultivated  and  harvested  before  her 
death,  except  the  corn,  which  had  been  culti- 
vated and  laid  by  In  July,  and  was  harvested 
In  November.  The  rent  was  secured  by  a 
note  payable  March  1,  1894.  Held,  that  the 
note  for  the  rent  Is  assets  of  the  estate  of  the 
deceased  life  tenant. 

(January  0,  1900.) 

ERROR  to  the  Circuit  Court  for  Butler 
County  to  review  a  judgment  affirming 
a  judgment  of  the  Court  of  Common  Pleas 

•Beadnotes  by  the  Coun. 


^OTS. — ^As  to  right  to  crops  on  death  of  life 
tennnt,  see  Bradley  v.  Bailey  (Conn.)  1  L.  R.  A. 
4<>7    and  note;  and  some  cases  in  note  to  Bat- 
ti^rman  v.  Albright  (N.  Y.)  11  L.  E.  A.  800. 
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disallowing  exceptions  to  items  in  the  inven- 
tory of  the  estate  of  Marcella  McLean,  de- 
ceased.   Reversed. 

Statement  hy  MiasKaU,  J.: 

The  suit  in  error  in  this  case  grew  out  of 
exceptions  filed  in  the  probate  court  by  the 
plaintiff  in  error  to  certain  items  in  the  in- 
ventory of  the  estate  of  Marcella  McLean, 
deceased,  as  filed  by  her  administrator,  D.  L. 
Tyler.  The  exceptions  were  overruled,  and 
an  appeal  taken  to  the  common  pleas.  It, 
as  requested,  found  the  facts,  and  thereon 
overruled  the  exceptions,  and  the  judgment 
was*  aflirmed  by  tne  circuit  court.  It  ap- 
pears from  the  finding  of  facts  that  Marcel- 
la McLean  was  the  owner  of  a  life  estate  in 
two  certain  farms,  one  of  208  acres  and  the 
other  of  83  acres,  which  estate  had  been  de- 
vised to  her  by  the  will  of  her  father,  Elias 
Ayers,  who  died  March  13,  1885,  the  remain- 
der being  devised  to  certain  of  his  grand- 
children,— ^Walter  Ayers,  David  Ayers,  and 
Bertha  Ayers.  Marcella  died  August  22, 
1803,  testate,  leaving  the  residuum  of  her 
property  to  A^es  Noble;  and  D.  L.  Tyler 
was  duly  appointed  her  administrator  with 
the  will  annexed.  Among  what  is  claimed 
to  be  assets  of  her  estate  are  two  notes, — one 
for  $800,  made  by  John  Burch,  due  March 
1,  1894,  and  given  for  a  year's  rent  of  the 
208-acre  tract;  and  the  other  for  $350,  giv- 
en by  Charles  McLean,  due  at  the  same  time, 
and  given  for  the  rent  of  the  83-acre  tract. 
The  leases  and  the  notes  were  made  August 
15,  1892,  and  September  3,  1892,  respective- 
ly. The  administrator,  assuming  that  the 
rent  should  be  apportioned  between  the  es- 
tate of  Marcella  McLean,  the  life  tenant,  and 
the  remaindermen,  inventoried  each  note  at 
half  its  value;  the  makers  being  perfectly 
solvent.  The  residuary  legatee,  Apies  No- 
ble, filed  exceptions  to  this,  claiming  that 
each  note  should  be  inventoried  as  an  asset 
of  the  estate  at  its  full  value.  The  finding 
of  fact  in  regard  to  the  leasing  of  the  farms 
and  the  giving  of  the  notes  is  as  follows: 
''That  Marcella  McLean  held  possession  of 
said  tracts  of  208  acres  and  83  acres  from 
the  death  of  her  father,  Elias  Ayers,  until 
her  death,  22d  August,  1893.  That  on  16th 
August,  1892,  she  leased  the  said  208  acres 
to  John  Burch  to  be  seeded  in  the  fall'of  1892 
and  farmed  for  the  year  1893.  That  Burch 
seeded  about  36  acres  in  the  fall  of  1892  in 
wheat,  which  was  by  him  harvested  in  June, 
18*)3;  15  acres  timothy  harvested  July, 
1893;  and  that  in  the  spring  of  1893  he 
planted  about  42  acres  in  corn  on  said  farm, 
and  it  was  all  laid  by  as  early  as  July,  1893, 
but  which  was  not  gathered  and  harvested 
until  November,  1893.  That  at  the  date  of 
said  lease  said  Burch  gave  his  note  for  $800 
for  said  rent,  payable  to  Marcella  McLean, or 
order,  on  or  before  the  Ist  day  of  March, 
1894.     That  on   the   3d   day  of   September, 

1892.  said  Marcella  McLean  leased  said  83 
acres  to  Charles  McLean,  which  was  to  be 
seeded  by  him  in  the  fall  of  1892,  in  part, 
and   the   balance   farmed  during   the   year 

1893.  That  in  the  fall  of  1892  he  seeded  on 
said  tract  24  acres  in  wheat,  and  that  the 
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same  was  harrested  in  June,  1893.  The  bal- 
ance of  said  farm  he  planted  in  corn  in  the 
spring  of  1893,  and  it  was  all  laid  by  aa 
early  as  July,  1893,  but  which  was  not  gath- 
ered and  harvested  until  November,  1893. 
That  for  the  rent  for  said  year  1893  said 
Charles  McLean  gave  his  note  for  $350,  the 
same  payable  to  Marcella  McLean,  or  her  or- 
der, on  or  before  March  1,  1894.  Each  of 
said  notes  was  written  on  same  piece  of  pa- 
per as  the  lease.  Said  two  notes  so  given 
by  John  Burch  and  Charles  McLean  were  in 
the  possession  of  Marcella  McLean  at  her 
deatn,  and  held  by  her,  and  came  into  the 
hands  of  paid  D.  L.  Tyler,  as  her  said 'ad- 
ministrator with  the  will  annexed,  no  part 
of  the  same  having  been  paid." 

Messrs.  MiUikin,  Shotts,  ft  MiUikin, 

for  plaintiff  in  error : 

There  is  no  provision  made  in  the  statute 
of  Ohio  for  apportioning  the  rent  between 
the  life  tenant  and  the  heir  at  law,  or  be- 
tween the  life  tenant  and  a  remainderman; 
and  it  follows  that  where  the  farm  is  rented 
and  planted  during  the  life  of  the  life  ten- 
ant the  entire  crop,  or  its  equivalent,  slial] 
go  to  the  administrator  of  the  deceased  own- 
er. 

The  statute  laws  of  Ohio,  §§  6026  and 
6027,  have  settled  the  rule  tJiat  the  admin- 
istrator is  entitled  to  the  rent,  whether  in 
the  shape  of  crops  or  money. 

The  right  to  take  crops  after  the  termina- 
tion of  the  tenancy  rests  partly  upon  the 
idea  of  compensation,  but  chiefly  upon  the 
policy  of  encouraging  husbandry,  by  assur- 
ing the  fruits  of  his  labor  to  the  one  who 
cultivates  the  soil. 

1  Washb.  Real  Prop.  132,  §  3. 

Growing  crops  are  personal  estate,  and  do 
not  pass  by  judicial  sale. 

Cassilly  v.  Rhodes,  12  Ohio,  88;  Houts  v. 
Showalter,  10  Ohio  St.  125;  Albin  v.  Rieycl, 
40  Ohio  St.  339. 

The  only  Ohio  case  that  bears  directly 
upon  the  question  before  the  court  is  Van 
Hayes  v.  West,  3  Ohio  C.  C.  66. 

Messrs.  Slaybaok  &  Harr,  for  defend- 
ant in  error: 

We  have  no  statute  in  this  state  providing 
for  the  disposition  of  rents  which  accrue  aft- 
er the  doath  of  the  owner  of  real  estate. 

For  the  respective  riofhts  of  the  adminis- 
trator and  the  reversioner  or  remainder- 
man, we  must  look  to  the  rules  of  the  com- 
mon Inw. 

Where  a  decedent  owned  real  estate  at  the 
thne  he  died,  occupied  by  tenants  who  paid 
rent  therefor,  the  rent  that  became  due  and 
was  unpaid  at  the  time  of  such  death  belongs 
to  his  estate,  and  must  be  collected  as  assets 
by  the  executor  or  administrator.  But  all 
the  rent  that  became  due  after  such  death, 
even  though  part  of  the  time  for  which  it 
is  due  elapsed  before  such  death,  belongs  to 
the  heir  or  devisee  of  the  real  estate;  and 
with  it  the  executor  or  administrator  has 
nothing  to  do;  not  even  if  he  afterwards 
sells  such  real  estate  to  pay  debts. 

Giauque,  Decedents'  Estates,  pp.  285,  286, 
§S  26,  28;  Woerner,  Administrators,  S§  300, 
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301;  3  Redf.  Wills,  p.  184;  Sohier  t.  B^ 
dredge,  103  Mass.  345;  Fay  v.  HoUoran,  35 
Barb.  295;  Bloodworth  v.  Stevens,  51  Mias. 
475;  Ball  v.  First  Vat,  Bank,  80  Ky.  501; 
King  v.  Anderson,  20  Ind.  385;  McDt>Kdl 
V.  Hendrix,  67  Ind.  513 ;  Logan  y.  Caldwell, 
23  Mo.  372;  Price  v.  Pickett,  21  Ala.  741. 

Rents  accruing  after  the  testator's  de- 
cease, though  paid  for  a  period  of  occupa- 
tion a  part  of  which  was  before  his  decease^ 
are  income,  and  belong  to  the  heir. 

Sohier  v.  Eldredge,  103  Mass.  345;  3  Redf. 
Wills,  p.  184,  §  12;  King  v.  And€rs€>n,  20 
Ind.  385;  Sutliff  v.  Atwood,  15  Ohio  Su 
186;  Millikin  v.  Welliver,  37  Ohio  St.  460. 

Minshall,  J.,  delivered  the  opimon  of  the 
court: 

The  real  question  in  this  case  is.  When 
did  the  rent  for  which  tJiese  notes  were  given 
accrue?  If,  upon  the  facts  as  found,  it  ac- 
crued, in  the  proper  sense  of  the  term,  in 
the  lifetime  of  Marcella  McLean,  the  notes,  • 
to  their  full  value,  should  have  been  inven- 
toried as  assets  of  her  estate.  The  lease  in 
each  case,  or,  more  properly  speaking;,  the 
agreement  for  the  occupation  and  farming 
of  Uie  land,  was  made,  the  one  August  15, 
1892,  and  the  other  September  3d  of  the  same 
year.  They  gave  to  the  tenant  in  each  case 
the  right  to  seed  part  of  the  land  in.  whe&t 
in  the  fall  of  1892,  and  to  farm  the  land  for 
the  year  1893.  This  is  the  common  way 
among  farmers  of  renting  lands  to  be  farmed 
for  a  year;  wheat,  in  our  climate,  being 
sown  in  the  fall  and  harvested  in  the  follow- 
ing summer.  No  one  would  claim,  under 
this  letting,  either  tenant  could  have  sown 
his  tract  in  wheat  in  the  fall  of  1893,  with 
the  right  to  harvest  it  in  1894,  for  all  his 
rights  in  the  premises  were  to  end  with  the 
harvesting  of  the  crops  cultivated  in  that 
year,  and  the  rent  then  accrued,  and  would 
have  been  payable,  but  for  the  agreement  by 
which  the  time  was  extended  to  the  1st  of 
March  following.  By  an  indulgence  of  the 
common  law  in  favor  of  agriciuture,  incor- 
porated in  the  statute  law  of  this  state  ( H 
6026,  6027,  Rev.  Stat.),  one  whose  estate 
may  be  terminated  by  an  event  the  time 
whereof  is  imcertain  has  the  right  to  reap 
what  he  has  sown  although  this  maj,  to 
some  extent,  trench  upon  the  occupancy  of 
the  tenant  of  the  next  estate  in  remainder 
or  reversion.  This,  however,  cannot  be  said 
to  impair  the  next  estate,  for  it  is  an  inci- 
dent, created  by  law,  of  every  estate  in  re- 
version or  remainder, — ^a  burden,  if  it  be  one, 
imposed,  as  we  have  said,  in  the  interest  of 
agriculture;  for,  when  the  termination  of 
an  estate  is  uncertain,  it  would  greatly  dis- 
courage the  cultivation  of  the  land  if  every 
such  tenant  must  sow  at  his  peril.  Hence 
it  is  that  the  right  to  harvest  growing  crops, 
sown  and  cultivated  before  the  termination 
of  the  particular  estate,  in  no  legal  sense  in- 
fringes upon  the  next  estate  in  posaession. 
Every  such  estate  is  created  subject  to  such 
contingency,  and  the  right  is  an  incident  to 
every  estate  whose  termination  is  not  fixed 
by  some  deAnite  time.  When  the  time  of 
the  termination  of  an  estate  is  defi&itely 
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known,  the  reason  ceases,  and  no  Buch  right 
exists;  and  this  is  why  we  have  said  that, 
if  either  of  the  renters  of  Mrs.  McLean  had 
sown  the  land  rented  to  him  in  wheat  in  the 
fall  of  1S03,  he  would  have  done  so  at  his 
peril,  as  the  termination  of  his  tenancy  was 
a  Jixed  period,  limited  to  the  time  in  which 
annual  crops  are  usually  harvested  in  the 
fall.  It  therefore  follows,  as  we  think,  that 
the  agreement  for  the  cultivation  of  the  par- 
ticular farms  of  the  deceased  terminated  in 
her  lifetime,  and  the  rent  agreed  to  be  paid 
on  or  before  March  1,  1894,  had  accrued,  and 
the  notes  should  have  been  inventoried  at 
their  full  value  as  assets  of  her  estate.  The 
makers  of  the  notes  could  make  no  defense 
to  their  collection,  as  they  had  fully  enjoyed, 
under  the  agreement  and  the  law,  the  consid- 
eration for  their  respective  promises  to  pay. 
Much  confusion  has  arisen  in  the  case 
from  the  fact  that  the  rent  did  not,  by  the 
agreement  of  the  parties,  become  due  until 
March  1,  1894, — about  six  months  after  the 
death  of  the  life  tenant, — from  which  it  is 
assumed  that  the  rent  then  accrued.  Tliis 
would  imply  that  the  term,  instead  of  being 
for  a  year,  was  for  a  year  and  sbc  months, 
which  is  contrary  to  the  fact.  The  accrual 
of  rent  does  not  necessarily  depend  upon  the 
time  fixed  by  the  parties  for  its  payment. 
The  accrual  of  rent  has  respect  to  the  term 
of  the  lease.  It  accrues  as  the  term  elapses, 
.and  is  fully  accrued  when  the  term  is  com- 
plete. The  term  and  the  enjoyment  of  it  is 
the  consideration  for  the  rent.  When  the 
term  is  complete,  the  rent  has  accrued.  If, 
as  claimed,  the  question  depends  \i\H>n  when 
the  rent  is  made  payable,  irrespective  of  the 
time  of  its  accrual,  then  the  next  in  estate 
might  be  entitled  to  it  any  number  of  years 
after  it  had  been  earned,  for  any  number  of 
3'earB  may  be  given  for  its  payment.  It  is 
then  evident  tb^t  the  accrual  of  rent  depends 
upon  the  lapse  of  the  term  for  which  it  is  to 
be  paid,  and  not  upon  the  lapse  of  the  time 
given  for  its  payment.  The  latter  is  a  mat- 
ter of  agreement  between  the  parties.  If 
there  were  no  express  agreement,  the  rent 
would  become  due  on  its  accrual;  but  by 
agreement  it  may  be  made  to  become  due  at 
any  time  that  will  best  suit  the  convenience 
of  the  parties.  Here,  by  agreement,  it  was 
made  to  become  due  in  six  months  after  its 
accrual,  or,  in  other  words,  after  it  had  been 
earned  by  the  land.  Hence  the  remainder- 
men have  no  claim  to  this  rent.  It  was  ill 
earned,  or  had  accrued,  in  the  legal  sense, 
in  the  lifetime  of  Marcella  McLean,  and  is, 
-consequently,  assets  of  her  estate,  though 
the  notes  given  for  it  did  not  become  due  un- 
-til  after  her  death.  It  is  thought  tliat  the 
•case  of  Sutliff  v.  Atwood,  15  Ohio  St.  180, 
sustains  the  contention  of  the  defendant  in 
error  in  this  regard.  All  that  this  case  de- 
<nde8  that  can  be  in  any  way  helpful  to  the 
-claim  of  the  remaindermen  is  that  the  tak- 
ing? of  the  notes  for  rent  did  not  change  the 
character  of  the  consideration  for  which  they 
vrere  given  while  they  remained  in  the  hands 
of  the  lessor,  unnegotiated :  and,  consequent- 
ly, a  suit  on  them  by  the  lessor  against  the 
lessee  would  be  in  fact  a  suit  for  rent.     This 
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is  not  questioned.  But  there  is  no  such 
question  in  this  case.  The  principle, 
however,  on  which  the  case  was  decided, 
applied  to  this  case,  disposes  of  any 
claim  made  for  the  remaindermen  to 
any  portion  of  the  rent  due  on  these 
notes.  SutliiT  leased  his  dairy  farm 
to  Atwood  for  the  term  of  three  years 
at  an  annual  rent  of  $500,  payable  at  the 
end  of  each  year.  He  transferred  the  first 
note  to  one  Quimby,  who  recovered  a  judg- 
ment upon  it,  levied  on  the  lease,  and  pur- 
chased it  in  at  the  sheriff's  sale,  and  then 
assigned  it  to  the  lessor,  Sutliff.  The  latter 
th^n  brought  suit  on  the  notes  for  the  rent 
that  accrued  after  the  assignment  of  the 
lease  to  him,  and  it  was  held  that  he  could 
not  recover.  The  ratio  decidendi  of  the  de- 
cision is  that,  being  in  possession  of  the  de- 
mised premises  under  the  assignment,  his 
right  to  rent  was  compensated  by  his  duty 
to  pay  it;  in  other  words,  he  could  not  oc- 
cupy the  position  of  lessor  and  lessee  at  the 
same  time.  So,  in  this  case,  when  the  life 
tenant  died,  the  estate  of  the  remaindermen, 
by  operation  of  law,  at  once  became  an  es- 
tate in  possession,  and  they  could  not  de- 
mand rent  therefor  from  any  other  person. 
Whether  they  in  fact  took  possession  is  im- 
material. They  had  the  right  to  it,  subject 
to  the  right  of  the  administrator  of  the  de- 
ceased life  tenant*  or  her  lessee,  to  the  grow- 
ing crops ;  and  we  may  assume,  though  there 
is  no  finding  as  to  the  fact,  that  they  took 
possession,  as  possession  generally  accom- 
panies the  right.  Therefore,  having  the  pos- 
session and  the  right  to  it,  they  cannot,  in 
law  or  reason,  demand  rent  from  someone 
else  for  a  possession  which  they  themselves 
have  and  enjoy.  In  MilUkin  v.  Welliver, 
37  Ohio  St.  460,  468,  the  corn  in  question 
was  planted  and  raised  after  the  death  of 
the  lessor.  Smith,  and  so  went  to  the  devi- 
sees, and  not  to  the  administrator. 

We  have'  examined  the  cases  and  authori- 
ties cited  by  the  defendant  in  error,  and 
fail  to  see  how,  on  the  facts  of  the  case,  they 
support  his  contention.  He  assumes  that 
the  lease  did  not  terminate  until  the  rent 
notes  became  due.  In  this,  as  we  have 
shown,  he  is  in  error.  Neither  tenant  had 
any  right  to  enter  upon  the  farm,  leased  to 
him,  after  the  crops  had  been  all  harvested 
in  the  usual  time.  Most  of  the  cases  cited 
relate  to  leases  made  by  the  owner  in  fee, 
who  died  before  the  termination  of  the  lease. 
In  such  cases,  the  death  of  the  lessor  does 
not  terminate  the  lease,  and,  as  there  is 
privity  of  estate  between  the  administrator 
and  the  heir,  the  rent  is  apportioned;  that 
which  had  accrued  at  the  death  of  the  lessor 
going  to  the  administrator,  and  that  which 
accrues  afterwards  attends  the  reversion, 
and  goes  to  the  heir  or  devisee.  In  some 
cases  the  death  of  the  life  tenant  does  not 
terminate  his  estate,  as  in  the  case  of  an  es- 
tate per  autre  vie.  In  such  cases,  and  in 
all  other  cases  where  the  death  of  a  life  ten- 
ant does  not  terminate  an  existing  lease, 
there  may  be  an  apportionment  between  the 
administrator  and  the  remaindermen  on  the 
above  principles.    But  no  case  is  produced. 
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and  we  think  no  w6ll-con«idered  one  can  be 
found,  where  an  apportionment  has  been 
made  between  an  administrator  of  the  life 
tenant  and  the  owner  of  the  next  estate,  tak- 
ing effect  in  possession,  immediately  upon 
the  death  of  the  life  tenant.  In  such  cases  at 
common  law,  where  the  term  had  not  ended 
at  the  death  of  the  life  tenant,  no  rent  could 
be  collected, — not  by  the  administrator,  for 
the  r.eason  that  the  lessee  was  deprived  of 
the  consideration  for  his  promise  (the  pos- 
session of  the  land)  ;  nor  oy  the  remainder- 
man, for  there  is  no  privity  of  estate  between 
him  and  the  life  tenant's  lessee;  and  for  the 
further  reason  that  rent  in  his  favor  can- 
not issue  out  of  lands  in  his  own  possession. 
Whether  this  is  so  in  Ohio  as  to  the  adminis- 
trator does  not  arise  in  this  case,  for,  as 
above  shown,  the  tenants  enjoyed  all  they 
were  entitled  to  under  the  letting  to  them, 
and  for  which  they  promised  to  pay  the 
notes  in  question;  and  do  not,  it  seems,  deny 
their  liability  to  pay,  either  to  the  adminis- 
trator or  to  the  remaindermen.  And  it  is 
worthy  of  note  in  this  connection  that  it  is 
admitted  that,  if  Marcella  McLean  had 
farmed  the  lands  as  they  were  farmed  by  the 
tenants,  her  administrator  would  have  been 
entitled  to  the  crops  raised  in  the  year  1893, 
under  the  statute  above  referred  to.  It 
seems,  then,  a  strange  sort  of  logic  by  which 
the  conclusion  is  reached  that,  having  trans- 
ferred this  right  to  another  for  a  considera- 
tion secured  by  a  note,  the  note  would  not 
be  hers  and  so  assets  of  her  estate,  without 
regard  to  when  it  was  made  payable.  The 
whole  confusion,  as  we  have  said,  arises  out 
of  not  properly  distinguishing  between  the 
accrual  of  rent  and  the  time  when  it  is  made 
payable.  It  is  generally  made  payable  at  the 
lapse  of  some  particular  period  of  the  lease, 
— as  annually,  or  by  the  month, — and  so 
becomes  payable  as  it  matures;  and  in  all 
such  cases  the  time  of  payment  and  the  ac- 
crual of  the  rent  are  coincident  But,  as 
before  pointed  out,  it  is  not  necessary  that 
this  should  be  so  in  order  to  reserve  rent. 
Time  for  the  payment  of  rent  may  be  given 
irrespective  of  the  time  of  its  accrual. 
R&oersed,  and  exceptions  sustained. 


BOARD  OF  COMMISSIONERS  OF  CHAM- 
PAIGN COUNTY,  Plff8,  in  Err., 

Benjamin    F.    CHURCH,  Admr.,    etc.,    of 
Charles  W.  Mitchell,  Deceased. 


J.  W.  CALDWELL,  Plff,  in  Err., 

17. 

BOARD  OF  COMMISSIONERS  OF  CUYA- 
HOGA COUNTY. 

(62  Ohio  St.  318.) 

•1.     Tl&e  act  of  tlie  leari«lat«re  of  Oliio, 

•Headnotes  by  the  Coukt. 


entitled  "An  Act  for  the  SappreasioB  of  lCo» 
Violence,"  passed  April  10.  1896  (92  Ohio 
Laws,  p.  186),  is  constitutional. 
SK.  Tlie  recovery  autbortmed  fey  «UA 
act  is  penal  in  its  nature,  and  It  Is  within 
the  legislative  power  to  provide  therefor. 
Such  legislation  Is  not  an  exercise  of  Jndldal 
power,  nor  Is  it  a  violation  of  the  right  of 
trial  by  Jury. 

3.  Sacli  recoTcry^  and  tlie  tax  levy  aa- 
thoriaed  and  reanired  by  aaid  act, 
are  within  the  general  powers  of  the  legisla- 
ture and  the  provisions  of  |  7,  art.  10,  ol 
the  Constitution,  and  such  recovery  and 
levy  are  not  in  contravention  of  {  19,  art.  1, 
of  the  Constitution. 

4.  In  an  action  brongrbt  nnder  ameh 
■tatnte,  to  recover  the  penalty  of  ^,000 
for  the  death  of  a  persooi  caused  by  lynching, 
it  is  error  for  the  court  to  charge  tbe  jury 
to  the  effect  that  If  the  collection  of  in- 
dividuals who  lynched  the  deceased  bad  as- 
sembled without  any  unlawful  purpose,  and 
afterwards  committed  the  acts  of  rioleiice 
which  resulted  in  the  death  of  such  person, 
the  plaintiff  could  not  recover,  and  that  the 
verdict  should  be  for  the  defendant. 

6.  In  an  action*  bronsbt  nnder  ancb 
•tatnte  to  recover  tbe  penalty  for  an 
injury  caused  by  lynching,  where  it  is  sofl- 
ciently  alleged  in  the  petition  that  the  plain- 
tiff had  suffered  a  lynching  at  the  hands  of 
a  mob  composed  of  a  collection  of  Lndlvid- 
uals,  who  had  assembled  for  an  unlawfoi 
purpose,  and  attempted  to  exercise  correc- 
tional power  over  the  plaintiff  and  bis  fel- 
lows, the  allegations  in  the  petition  are  not 
negatived  by  the  specific  avermenta,  also  con- 
tained in  the  petition,  that  the  plaintiff  was 
struck  by  "a  heavy  glass  insulator  tbiown 
at  him  by  one  of  the  mob/*  and  that  be  was 
**shot  through  the  leg  with  a  leaden  bullet 
fired  from  a  revolver  in  the  hands  of  aome  of 
the  mob.*' 

(April  10,  1900.) 

ERROR  to  the  Circuit  Court  for  Cham- 
paign County  to  review  a  judgment  re- 
versing^ a  judgment  of  the  Court  of  Commoo 
Pleas  in  favor  of  defendants  in  an  action 
brought  to  recover  damages  for  the  death  of 
plaintiff's  intestate  by  a  mob.     Affirmed. 

ERROR  to  the  Circuit  Court  for  Cuyahoga 
County  to  review  a  judgment  affirming 
a  judgment  of  the  Court  of  Common  Pleas 
in  favor  of  defendants  in  an  action  brought 
to  recover  damages  for  injuries  alleged  to 
have  been  inflict^  upon  plamUff  by  a  mob. 
Reversed. 


Statement  by  Dayis,  J. : 

Benjamin  F.  Church,  as  the  administrator 
of  Charles  W.  Mitchell,  deceased,  filed  a  pe- 
tition a^inst  the  board  of  oommisaioners  of 
Champaigu  county,  under  the  "Act  for  the 
Suppression  of  Mob  Violence,"  passed  April 
10,  1896  (92  Ohio  Laws,  p.  136),  to  recover 
$5,000  for  the  lynching  of  said  Mitchell,  at 
Urbana,  in  said  county.  Defendant  de- 
murred to  the  petition,  and  the  demurrer 
was  sustained  by  the  court  of  common  pleas, 
and    the    petition    dismissed.     The   circait 


NoTS. — For     constltntlonallty     of     statutes  I  v.  New  Orleans  (C.  C.  B.  D.  La.)  24  L.  R,  A. 
making   counties   or   municipalities   liable    for    592 ;  and   Chicago  ▼.   Manhattan  Cement   Co. 
damages  done  by  mobs,  see  noto  to  Glanfortone  >  (111.)  45  L.  R.  A.  848. 
48  L.  R.  A. 
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court  reversed  the  judgment  of  the  court  of 
common  PjeaSy  uid  the  defendant  then  an- 
swered.   The  first  defense  contained  in  the 
answer  of  the  defendant  is  a  general  denial, 
and  the  second  defense  alle^bfcs  that  the  said 
act  is  repugnant  to  the  Constitution  of  Ohio. 
A  demurrer  to  the  second  defense  of  the  an- 
swer was  sustained,  and  on  the  trial  of  the 
ease  the  court  gave  to  the  jury  the  follow- 
ing special  charge  upon  the  request  of  the 
defendant:     "The  jury  is  charged,  as  a  mat- 
ter of  law,  that  although  you  may  find  and 
believe,  from  the  evidence  before  you  in  this 
case,  that  said  Charles  W.  Mitchell,  referred 
to    in    the   petition,  suffered    death  at  the 
hands  of  a  collection  of  individuals  in  Cham- 
paign county,  Ohio,  on  or  about  the  4th  day 
of  June,  1897,  if  you  further  find  from  the 
evidence  that  said  collection  of  individuals 
did  not  assemble  for  any  unlawful  purpose, 
and  did  not  intend  to  do  damage  or  injury  to 
anyone,  and  did  not  pretend  to  exercise  cor- 
rectional power  over  other  persons  by  vio- 
lence, and  without  authority  of  law,  at  the 
time  of  assembling,  but  was  or  were  attract- 
ed and  induced  through  motives  of  curiosity, 
and  the  events  that  had  transpired  around 
the  courthouse   yard    and   jail    during  the 
night  and  morning  preceding,  to   meet   and 
assemble  together,  and  being  thus  assembled, 
without  any  unlawful  purpose,  and  not  in- 
tending to  do  damage  or  injury  to  anyone, 
or  pretending  to  exercise  correctional  power 
over  any  other  person  or  persons  by  violence 
and  without  authority  of   law,   afterwards 
committed  the  acts  of  violence  resulting  in 
^e  death  of  said  Charles  W.  Mitchell,  then 
the  plaintiff  in  this  ease  cannot  recover,  and 
your  verdict  should  be  for  the  defendant." 
And  afterwards,  in  the  general  charge,  the 
court  instructed  the  jury  in  part  as  follows : 
"Much  has  been  said  concerning  the  meaning 
of  special  charge  No.  5  given  on  behalf  of 
the  defendant,  and  the  court  therefore  deems 
it  proper  to  instruct  the  jury  that  the  mean- 
ing which  you  are  to  give  to  that  charge  is 
that — and  I  give    it    in    the  words  of  the 
charge  itself,  omitting  the  first  introductory 
sentences — if,    after    being    assembled,    the 
collection  of  individuals  referred  to  before, 
without  any  unlawful  purpose  having  been 
formed,  and  not  intending  to  do  damage  or 
injury  to  any  person,  or  pretending  to  exer- 
cise correctional  power  over  any  other  per- 
son, committed  the  acts  of  violence  which 
resulted  in  the  death  of  Charles  W.  Mitchell, 
then    the   plaintiff  cannot   lecover."    ''The 
special  charges  given  you  before  the  argu- 
ment began  are  as  much  the  charge  of  the 
court  as  are  these  general  instructions,  and, 
so  far  as  it  treats  of  the  same  subjects,  the 
general  charge  is  to  be  received  in  addition 
to,     and     as    explanatory   of,    the   special 
charges."*    The  verdict  was  for  the  defend- 
ant, and  on   petition    in   error    the  circuit 
court  reversed  the  judgment  of  the  court  of 
common  pleas  for  error  in  the  charge  of  the 
court.     J.  W.  Caldwell  brought  his  action, 
under  the  same  statute,  against  the  board 
of  county  commissioners  of  Cuyahoga  coun- 
ty, to  recover  the  sum  of  $1,000  for  an  in- 
jury which  he  alleged  that  he  had  received 
48  T^  R-  A. 


at  the  hands  of  a  mob  in  that  counly.  A  de- 
murrer to  the  petition,  on  the  ground  that 
the  petition  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  and  that  said 
act  is  unconstitutional,  was  sustained  by 
the  court  of  common  pleas,  and  the  judg- 
ment of  the  court  of  common  pleas  was  af- 
firmed by  the  circuit  court.  These  cases 
came  up  on  petitions  in  error  to  reverse  the 
respective  judgments  of  the  circuit  court. 

Messrs.  T.  J.  Frank,  E.  P.  Mlddleton, 

and  8.  8.  DoAton,  for  Champaign  County, 
plaintiff  in  error: 

No  such  liability  against  a  county  as  is 
provided  for  in  this  statute  existed  at  com- 
mon law. 

Western  College  of  Homeopaihio  Medicine 
V.  Cleveland,  12  Ohio  St.  375;  Bobinaon  v. 
Oreenville,  42  Ohio  St.  625,  51  Am.  Rep. 
857;  Qianfortone  T.  "New  Orleans,  61  Fed.  ^ 
Rep.  64,  24  L.  R.  A.  592;  Rook  Island  v.  * 
Steele,  31  111.  543;  Schuyler  County  v.  Mer- 
cer County,  9  111.  20. 

Penal  statutes  must  be  strictly  construed. 
They  cannot  be  extended  by  implication  to 
cases  not  strictly  within  their  terms. 

23  Am.  ft  Eng.  Enc.  Law,  p.  375,  note  1, 
p.  378;  Shulttf  v.  Cambridge,  38  Ohio  St. 
659;  White  T.  Woodu?ard,  44  Ohio  St.  347, 
7  N.  E.  446. 

Statutes  in  deroffation  of  the  common  law 
are  to  be  construed  strictly. 

23  Am.  ft  Eng.  Enc.  Law,  p.  387,  note  1. 

Statutes  passed  in  exercise  of  the  police 
power  of  the  state  are  to  be  strictly  con- 
strued. 

23  Am.  ft  Eng.  Efic.  Law,  pp.  348-388, 
notes  1-3. 

If  the  language  of  a  statute  is  unam- 
biguous there  is  no  rule  for  construction, 
even  though  the  objects  of  the  act  are  de- 
feated. 

McCormick  v.  Alexander,  2  Ohio,  65 ;  Bru- 
ner  v.  Briggs,  39  Ohio  St.  478. 

The  bare  fact  that  three  or  more  persons 
in  a  violent  manner  beat  another  does  not 
raise  the  presumption  of  law  that  they  as- 
sembled with  thieit  intent,  after  being  as- 
sembled agreed  mutually  to  assist  one  an- 
other in  the  execution  of  such  purpose,  for,  - 
if  the  law  from  such  conduct  deduced  llie  in- 
ference either  as  a  conclusive  or  a  disputa- 
ble presumption  ^that  the  intent  existed, 
which  is  a  necessary  ingredient  to  a  riot, 
there  would  be  no  distinction  between  riot* 
and  affrays. 

State  V.  Kempf,  26  Mo.  429. 

The  act  entitled  "An  Act  for  the  Suppres- 
sion of  Mob  Violence,"  passed  by  the  general 
assembly  of  Ohio  on  the  10th  day  of  April, 
1896  (92  Ohio  Laws,  p.  136),  is  unconstitu- 
tional and  void. 

The  constitutional  limitation  as  to  trial 
by  jury  is  on  the  power  to  abridge,  and  not 
on  the  power  to  extend.  The  right  may  be 
extended,  but  not  abridged. 

Gunsaullus  v.  Pettit,  46  Ohio  St.  28,  17 
N.  E.  231 ;  Salt  Creek  Valley  Tump,  Co.  v. 
Parks,  50  Ohio  St.  578,  28  L.  R.  A.  769,  35 
N.  E.  304. 

The  right  to  retain  property  already  in 
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poBBession  is  as  sacred  as  the  right  to  re- 
cover it  when  dispossessed. 

Hocking  Valley  Coal  Co.  y.  Rosser,  53 
Ohio  St.  24,  29  L.  R.  A.  38G,  41  K.  E.  263. 

My  property  is  as  much  imperiled  by  an 
action  against  me  for  money,  as  it  is  by  an 
action  against  me  for  my  land  or  my  goods. 

Normal  School  Dist.  Bd,  of  Edu,  v.  Blod- 
gett,  155  111.  441,  31  L.  B.  A.  70,  40  K.  E. 
1026, 

Due  process  of  law  requires  that  a  party 
shall  be  properly  brought  into  court,  and* 
that  he  shall  have  an  opportunity,  when 
there,  to  prove  any  fact  which,  according  to 
the  Constitution  and  the  usages  of  the  com- 
mon law,  would  be  a  protection  to  him  or 
bis  property. 

People  ex  rel.  Witherhee  ▼.  Easew  County 
Supers.  70  N.  Y.  234;  Clark  v.  Mitchell,  64 
Mo.  578;  People  ew  rel.  fferriok  v.  Smith, 
^  21  N.  Y.  595;  Risser  v.  Boyt,  53  Mich.  201, 
18  N.  W.  611;  Zeigler  v.  South  d  North 
Ala.  R.  Co.  58  Ala.  594;  Dartmouth  College 
V.  Woodtoard,  4  Wheat.  518,  4  L.  ed.  629; 
Bank  of  Columbia  v.  Okely,  4  Wheat.  244, 
4  L.  ed.  561. 

What  constitutes  judicial  power,  within 
the  meaning  of  the  Constitution,  is  to  be 
determined  in  the  light  of  the  common  law, 
and  of  the  history  of  our  institutions,  as 
they  existed  anterior  to  and  at  the  time  of 
the  adoption  of  the  Constitution. 

State  V.  Harmon,  31  Ohio  St.  250;  De 
Camp  V.  Archibald,  50  Ohio  St.  625,  35  N. 
E.  1056. 

The  legislature  cannot  exercise  judicial 
powers. 

19  Am.  ft  Eng.  Enc.  Law,  p.  454,  note  3: 
Ponder  v.  Oraham,  4  Fla.  23 ;  Jones  v.  Perry, 
10  Yerg.  59;  State  ew  rel.  McCurdy  v.  Tap- 
pan,  29  Wis.  664,  9  Am.  Rep.  622;  Dorsey 
v.  Dorsey,  37  Md.  64,  11  Am.  Rep.  528;  Re 
Selby,  6  Mich.  193;  People  v.  Friebie,  26 
Cal.  135;  Sydnor  v.  Palmer,  32  Wis.  406; 
Lane  v.  Dorman,  4  111.  238,  30  Am.  Dec.  543. 

Ascertainment  of  indebtedness  from  one 
to  another  and  a  direction  for  payment  are 
judicial  acts  which  cannot  be  performed  by 
the  legislature. 

Lane  v.  Dorman,  4  111.  238.  36  Am.  Dec. 
543;  Central  P.  R.  Co.  v.  Gallatin,  99  U. 
S.  761,  25  L.  ed.  516. 

The  act  of  the  general  assembly  in  ques- 
tion arbitrarilv  fixes  the  pecuniary  interest 
of  the  next  of  kin  of  the  said  Charles  Mitch- 
ell, and  adjudicates  and  determines  the  dam- 
ages to  be  $5,000  without  any  regard  what- 
ever to  the  common  law,  or  the  history  of 
our  institutions  as  they  existed  anterior  to 
and  at  the  time  of  the  adoption  of  the  state 
Constitution,  and  denies  to  the  defendant 
the  right  of  trial  or  defense  as  to  the  pecu- 
niary interest,  or  damage  sustained,  if  any, 
and  determines  the  question  of  fact  and  law 
affecting  the  property  rights  of  the  defend- 
ant by  legislative  decree  and  judgment,  con- 
trary to  the  established  rules  of  a  court  of 
law  and  the  law  of  the  land. 

Janesville  v.  Carpenter,  77  Wis.  288,  8  L. 
R.  A.  808,  46  N.  W.  128 ;  State  ex  rel.  Holtz 
V.  Henry  County  Comrs.  41  Ohio  St.  435; 
De  Camp  ▼.  Archibald,  50  Ohio  St.  625,  35 
18  L.  R.  A. 


N.  E.  1056;  Hocking  Valley  Coal  Co.  y.  Ros- 
ser, 53  Ohio  St.  24,  29  L.  R.  A.  386,  41  N. 
E.  263. 

This  statute  is  unconstitutional  for  the 
reason  that  it  is  an  encroachment  of  the 
legislative  upon  the  judicial  branch  of  gov- 
ernment, and  by  its  terms  necessarily  de- 
prives the  defendant  of  any  right  of* trial 
as  to  material  and  disputed  facta,  and  sab- 
jects  the  taxpayers  of  the  county  to  the  loss 
of  property  without  due  course  of  law. 

Hanson  v.  Vernon,  27  Iowa,  28,  I  Am.  Rep. 
215;  Marion  Tu?p.  Bd.  of  Edu.  v.  State.  51 
Ohio  St.  539,  25  L.  R.  A.  770,  38  N.  E.  614; 
Ervine's  Appeal,  16  Pa.  257,  55  Am.  Dee. 
499;  Ponder  v.  Oraham,  4  Fla.  23;  CaldweU 
V.  Cuyahoga  County  Comrs.  15  Ohio  C.  C. 
167. 

The  money  to  be  recovered  under  this  stair 
ute,  and  to  be  collected,  as  a  debt  against 
the  county,  is  not  directed  to  be  paid,  ap- 
plied, or  used  for  any  public  use  or  purpoce 
for  which  an  exaction  on  property  can  be 
levied. 

Marion  Twp.  Bd.  of  Edu.  ▼.  State,  61  Ohio 
St  539,  25  L.  R.  A.  770,  38  N.  E.  614 ;  Han- 
son V.  Vernon,  27  Iowa,  28,  1  Am.  Rep.  215: 
Palairet's  Appeal,  67  Pa.  479,  5  Am.  Rep. 
450;  Mays  v.  Cincinnati,  1  Ohio  St.  273; 
Western  U.  Teleg.  Co.  v.  Mayer,  28  Ohio  St. 
521 ;  Taylor  v.  Ross  County  Comrs.  23  Ohio 
St.  84;  State  ex  rel.  McCurdy  v.  Tappan, 
29  Wis.  664,  9  Am.  Rep.  622. 

The  power  of  the  legislature  to  impose 
taxes  IS  not  unlimited.  It  is  within  the 
province  of  the  courts  to  determine  in  par- 
ticular cases  whether  the  extreme  boundary 
of  legislative  power  has  been  reached  and 


Western  U.  Teleg.  Co.r. Mayer,  28  Ohio  St. 
521 ;  State  ex  rel.  Hihbs  v.  Franklin  County 
Comrs.  35  Ohio  St.  468;  Hatison  v.  Ven%o%^ 
27  Iowa,  28,  1  Am.  Rep.  215 :  Brodhead  v. 
Mihcaukee,  19  Wis.  624,  S8  Am.  Dec  711; 
25  Am.  &  Eng.  Enc.  Law,  p.  74,  note  5. 

Taxation  having  for  its  only  le^timate 
object  the  raising  of  money  for*  public  pur- 
poses, and  the  proper  needs  of  government. 
the  exaction  of  money  from  the  citizens  for 
other  purposes  is  not  a  proper  exercise  ti 
the  power,  and  must  therefore  be  unauthor- 
ized.   ■ 

Cooley,  Const.  Lim.  487;  Hanson  t.  Ver- 
non, 27  Iowa,  28,  1  Am.  Rep.  228:  Sharp- 
less  V.  Philadelphia,  21  Pa.  167,  59  Am.  Dec 
759. 

A  tax  is  generally  understood  to  mean  the 
imposition  of  a  duty  imposed  for  the  sup- 
port of  the  government. 

Pray  v.  Northern  Liberties,  31  Pla,  69: 
Cooley,  Const.  Lim.  479;  Hanson  v.  Vernon^ 
27  Iowa,  28,  1  Am.  Rep.  215. 

The  act  in  question  authorizes  a  tax  to 
be  levied  and  collected  for  a  private  purpose, 
and  for  the  private  use  and  benefit  of  private 
individuals. 

Marion  Tuyp.  Bd.  of  Edu.  r.  State.  51  Ohio 
St  531,  25  L.  R.  A.  770,  38  N.  E.  614;  Tn^- 
lor  V.  Ross  County  Comrs.  23  Ohio  St.  R4: 
Western  U.  Teleg.  Co.  v.  Mayer,  28  Ohio 
St.  521 ;  Lima  v.  MoBride,  34  Ohio  St  340: 
State  ex    rel.    Hibbs    ▼.  Franklin   County 
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Comrs.  35  Ohio  Si.  468;  Brodhead  T.  Mil- 
tcaukee,  19  Wis.  624,  88  Am.  Dec  711;  Han^ 
son  V.  Femon,  27  Iowa,  28,  1  Am.  Rep.  215; 
PalaireVs  Appeal,  67  P&.  479,  5  Am.  Rep. 
450;  Caldtoell  ▼.  Cuyahoga  County  Comra, 
15  Ohio  C.  C.  167;  Smith  v.  Atlantio  d  O, 
}\\  R.  Co,  25  Ohio  St  91. 

There  are  limitations  upon  the  police 
power. 

Cooley,  Const.  Lim.  6th  cd.  710;  1  Dill. 
Mun.  Corp.  4th  ed.  §  142;  fie  Jacobs,  98  N. 
Y.  98,  50  Am.  Rep.  636;  People  v.  Oillson, 
109  N.  Y.  389;  Hare,  Am.  Const.  Law,  618; 
Taylor  v.  Porter,  4  Hill,  140,  40  Am.  Dec. 
274;  Norman  v.  Heist,  6  Watts  &  S.  171,  40 
Am.  Dec.  493;  Boke  ▼.  Henderson,  16  N.  C. 
(4  Dev.  L.)  1,  25  Am.  Dec.  677;  Dash  ▼. 
Van  Kleeck,  7  Johns.  477,  5  Am.  Dec.  291 ; 
i/oshen  V.  Stoningtctn,  4  Conn.  209,  10  Am. 
Dec.  121 ;  Fletcher  v.  Peck,  6  Cranch,  87,  3 
L.  ed.  162;  Ervine's  Appeal,  16  Pa.  256,  55 
Am.  Dec.  499;  Internal  Improvement  Fund 
V.  Bailey,  10  Fla.  239;  Taylqr  v.  Place,  4 
R,  I.  324;  Oreenough  v.  Oreenough,  11  Pa. 
489,  51  Am.  Dec.  567 ;  People  ea  rel.  Mutual 
L.  Ins.  Co.  Y.  New  York  City  d  County  Su- 
pers. 16  N.  Y.  424;  Cincinnati,  W,  d  Z.  R. 
Co.  y.  Clinton  County  Comrs.  1  Ohio  St.  77 ; 
Merrill  r.  Sherburne,  1  N.  H.  199,  8  Am. 
Dec.  62;  Salt  Creek  Valley  Tump.  Co.  v. 
Parks,  50  Ohio  St.  668,  28  L.  R.  A.  769,  36 
N.  E.  304;  State  ea  rel.  MoCurdy  v.  Tap- 
pan,  29  Wis.  664,  9  Am.  Rep.  622. 

This  act  of  April  10,  1896,  is  in  conflict 
with  the  provision  of  the  Constitution  of 
our  state,  which  prohibits  the  legislature 
from  exercising  judicial  functions,  and  it 
also  contravenes  the  provision  that  no  per- 
son can  be  deprived  of  his  property  without 
due  process  of  law. 

Pryor  v.  Downey,  60  Cal.  888,  19  Am.  Rep. 
656;  Ratcliffe  v.  Anderson,  31  Gratt.  105, 
31  Am.  Rep.  716;  State  r.  Walsh,  136  Mo. 
400,  35  L.  R.  A.  231.  37  8.  W.  1112;  State 
V.  Julow,  129  Mo.  163,  29  L.  R.  A.  257,  31 
S.  W.  781;  Howell  v.  Fry,  19  Ohio  St.  559; 
Salt  Creek  Valley  Tump,  Co.  v.  Parks,  60 
Ohio  St.  668,  28  L.  R.  A.  769,  35  N.  E.  304; 
State  ea  rel,  MoCurdy  v.  Tappan,  29  Wis. 
664,  9  Am.  Rep.  622. 

Messrs,  George  M.  Elohelberser  and 
Cliarles  H.  Boslev  for  Church,  defendant 
in  error. 

Mr.  Willis  Viokery,  for  Caldwell,  plain- 
tiflf  in  error: 

ITie  Constitution  of  the  state  of  Ohio  pro- 
vides for  a  government  of  unlimited  powers, 
and  whatever  is  not  prohibited  by  the  Con- 
stitution is  reserved  to  the  people  thereof, 
and  what  is  not  prohibited  in  so  many  words 
by  the  Constitution  of  the  state  of  Ohio  can 
be  legislated  upon  by  the  legislature. 

Thorpe  v.  Rutland  d  B.  R.  Co,  27  Vt  140, 
62  Am.  Dec.  625;  People  ew  rel.  Wood  v. 
Draper,  16  N.  Y.  643. 

The  wisdom  of  the  law  is  not  a  subject  for 
the  court  to  consider. 

Cooley,  Const.  Lim.  202,  204. 

If  an  act  is  to  be  held  void  it  is  not  be- 
cause the  judges  have  any  control  over  the 
legislative  power,  but  because  the  act  is  for- 
bidden by  the  Constitution,  and  because  the 
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will  of  the  people  which  is  therein  dotlared 
is  paramount  to  that  of  the  representatives 
expressed  in  any  law. 

1  Bryce,  Am.  Com.  430;  Cooley,  Const. 
Lim.  195;  Lindsay  v.  East  Bay  Street 
Comrs.  2  Bay,  01. 

The  courts  will  not  so  construe  a  law  as 
to  make  it  conflict  with  the  Confficitcition, 
but  will  rather  put  such  an  interpretation 
upon  it  as  will  avoid  coni!ic«  with  the  Con- 
stitution, and  ^ve  it  the  force  of  law,  if  this 
can  be  done  without  extravagance. 

Inkster  v.  Carver,  16  Mich.  484 ;  Newland 
V.  Marsh,  19  111.  376;  Roosevelt  v.  Oodard, 
62  Barb.  533;  Parsons  v.  Bedford,  3  Pet. 
433,  7  L.  ed.  732;  Grenada  County  Supers, 
V.  Brogden,  112  U.  S.  261,  sub  nom.  Gren- 
ada County  Supers,  v.  Brown,  28  L.  ed.  704, 
6  Sup.  Ct.  Rep.  126. 

The  courts  have  nothing  to  do  with  the 
policy,  expediency,  or  propriety  of  •  the  acts 
of  the  legislature. 

Angle  v.  Chicago,  St.  P.  M.  d  O.  R,  Co. 
161  U.  S.  1,  38  L.  ed.  55,  14  Sup.  Ct.  Rep. 
240;  MercJiants*  Union  Barb  Wire  Co.  v. 
Brown,  64  Iowa,  276,  20  N.  W.  434;  People 
ea  rel.  Hay  den  v.  Rochester,  50  N.  Y.  625; 
Sears  v.  Cottrell,  6  Mich.  251 ;  People  ew  rel. 
Wood  V.  Draper,  16  N.  Y.  532;  Citizens'  Sav. 
d  L,  Asso.  V.  Topeka,  20  Wall.  655,  22  L.  ed. 
465 ;  Ham  v.  M'Claws,  1  Bay,  93 ;  People  ew 
rel.  Detroit  d  H.  R.  Co.  v.  Salem  Twp. 
Board,  20  Mich.  452,  4  Am.  Rep.  400;  Sharp- 
less  V.  Philadelphia,  21  Pa.  147,  59  Am.  Dec. 
759;  Adler  y.  Whitbeok,  44  Ohio  St.  662,  9 
N.  E.  672;  Morgan  v.  Nolte,  37  Ohio  St.  23, 
41  Am.  Rep.  485 ;  Fletcher  v.  Peck,  6  Cranch, 
87,  8  L.  ed.  162;  Hedderich  y.  State,  101 
Ind.  664,  51  Am.  Rep.  768;  MoComas  y, 
Krug,  81  Ind.  327,  42  Am.  Kep.  135;  Robin- 
son V.  Schenck,  102  Ind.  319;  Darlington  v. 
New  York,  31  N.  Y.  189,  88  Am.. Dec.  248. 

Messrs.  P.  H.  Kaiser  and  F.  L.  Tmf t,  for 
Cuyahoga  County,  defendant  in  error : 

This  statute  is  void  because  the  language 
employed  therein  is  so  indeflnite  that  the  in- 
tent of  the  legislature  is  not  ascertainable, 
and  therefore  the  enforcement  of  the  statute 
is  impossible. 

Bond  V.  Swearingen,  1  Ohio,  395;  State 
ew  rel.  Long  v.  Brinkman,  7  Ohio  C.  C.  165. 

This  statute  opens  a  wide  door  for  the  per- 
petration of  frauds  upon  the  counties  of  this 
state,  and  is  therefore  against  public  pol- 
icy and  void. 

This  statute  takes  private  property,  and 
makes  it  subservient  to  private  welfare. 

Weismer  v.  Douglas,  64  N.  Y.  99,  21  Am. 
Rep.  586. 

Legislative  power  cannot  be  delegated. 
•    Cincinnati,  W.  d    Z.    R.    Co.  v.  Clinton 
County  Comrs,  1  Ohio  St.  77. 

At  common  law  a  county  cannot  be  held 
liable  for  the  negligence  or  other  wrongful 
acts  of  its  officers. 

Hamilton  County  Comrs.  y,  MigheU,  7 
Ohio  St.  110. 

A  liability  imposed  upon  the  county  is  s 
liability  imposed  upon  the  sttite  itself;  and, 
if  the  liability  is  imposed  upon  the  state, 
then  the  state,  and  not  the  arm  which  the 
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state  thrusts  out  into  a  particular  locality, 
should  he  taxed  to  meet  that  liability. 

Cincinnati,  W,  d  Z.  R,  Co,  v.  Clinton 
County  Oomra.  1  Ohio  St.  89;  Western  Col- 
lege of  Bomeopathio  Medicine  v.  Cleveland, 
12  Ohio  St.  377. 

Davis,  J.,  delivered  the  opinion  of  the 
court: 

These  cases  require  a  decision  of  the  ques- 
tion whether  "An  Act  for  the  Suppression 
of  Mob  Violence,"  passed  April  10,  1896  (92 
Ohio  Laws,  p.  136),  is  constitutional.  It 
is  argued  that  the  provisions  of  this  statute 
contravene  article  1  of  the  14th  Amendment 
to  the  Constitution  of  the  United  States, 
and  are  also  repugnant  to  the  Constitution 
of  Ohio,  because  they  violate  the  right  of 
trial  by  jury,  because  they  authorize  the 
taking  of  property  without  due  process  of 
law,  because  they  are  a  violation  of  private 
rights  of  property,. because  they  are  an  exer- 
cise of  judicial  functions  by  the  legislature, 
and  because  the  object  and  purposes  of  the 
statute  are  not  within  the  taxing  power. 

In  the  ardor  of  attack,  it  seems  to  have 
been  overlooked  that  the  Constitution  ex- 
tends its  protection  over  individuals,  as  well 
as  counties  and  municipal  corporations. 
Even  a  criminal  has  some  rights  which  can- 
not be  forfeited.  Every  person  who  is  ac- 
cused of  crime  is  guaranteed  a  fair  trial, 
and  he  cannot  be  deprived  of  life  or  liberty 
without  due  process  of  law.  The  faith  of 
the  body  politic  is  pledged  to  make  good  the 
constitutional  guaranties  to  the  individual. 
To  the  counties  and  municipal  corporations 
are  delegated,  in  large  measure,  the  duties 
of  local  administration.  Within  their  juris- 
diction they  stand  in  the  place  of  the  state, 
in  enforcing  the  laws,  and  in  protecting  the 
life,  the  liberty,  and  the  property  of  the  cit- 
izen. If  a  large  number  of  the  people  of 
any  county  become  imbued  with  the  lynch- 
ing spirit,  or  negligent  and  indifferent  to 
the  due  and  orderly  enforcement  of  the  laws, 
so  that  lawless  men  may  act  with  impunity, 
then  there  is  no  course  for  the  state  to  take, 
other  than  to  intervene  and  directly  protect 
the  individual,  as  well  as  to  enforce  upon 
the  community  the  observance  of  good  or- 
der. The  power  of  the  state  to  do  this  can- 
not well  be  questioned.  What  is  known  as 
the  "police  power"  is  based  on  the  public 
safety,  the  public  health  and  morals,  and 
the  general  welfare,  and  it  is  therefore  as 
broad  as  these  conditions  may  require.  In 
this  respect,  as  in  other  respects,  the  power 
of  the  legislative  branch  of  the  state  govern- 
ment is  plenary,  except  as  it  may  be  specifi- 
cally and  clearly  limited  in  the  Constitution. 
Within  these  limitations  the  legislature  may 
prescribe  such  laws,  sanctioned  by  fines,  pen- 
alties, forfeitures,  or  damages  as  will  en- 
force the  observance  of  the  peace  and  dig- 
nity of  the  state,  and  compensate  the  injured 
party;  for,  unfortunately,  the  public  con- 
science is  oftentimes  more  easily  quickened 
in  this  way  than  by  teaching  and  persuasion. 

Now,  as  to  the  alleged  violation  of  the 
right  of  trial  by  jury,  it  may  well  be  doubt- 1 
ed  whether  counties  and  municipalities  have 
48L.B.  A. 


any  such  absolute  rSght  of  trial  by  jury  that 
ihey  may  complain  of  its  infring^nent  by 
the  legislature.  They  are  creatures  of  con- 
stitutional and  legislative  enactment.  They 
have  only  such  powers  and  privileges  as  are 
given  them,  and  these  powers  and  privileges 
may,  in  general,  be  modified  or  taken  away. 
But  cases  like  these  need  not  be  disposed 
of  on  that  ground.  The  contention  is  that 
the  statute  deprives  the  defendant  of  the 
right  to  have  the  amount  to  be  paid  assessed 
by  a  jury  as  damages.  A  county  or  munici- 
pality can  no  more  complain  of  this  statute 
as  an  infringement  upon  the  right  of  trial 
by  jury  than  the  man  who  has  been  tried  by 
a  jury  and  found  guilty  of  a  crime  can  com- 

Slain  that  the  law  under  which  he  is  tried 
oes  not  provide  that  the  jury  shall  assess 
the  amount  of  his  fine  or  adjudge  the  extent 
of  his  imprisonment.  The  primary  purpose 
of  the  legislature  was  punishment  and  cor- 
rection. The  expressed  object  of  the  law  is 
"the  suppression  of  mob  violence."  That  the 
legislature  might,  in  the  exercise  of  the  po- 
lice power,  fix  the  amount  of  a  penalty  with- 
out the  intervention  of  a  jury,  was  long  ago 
decided  by  this  court  in  Cincinnati,  8.  d  C. 
R.  Co.  V.  Cook,  37  Ohio  St.  265.  And,  this 
being  so,  it  is  of  no  concern  to  the  party  pay- 
ing the  penalty  to  whom  the  state,  in  its  sov- 
ereignty, may  pay  it.  It  may  well,  as  un- 
der this  statute,  turn  the  money  over  to 
those  who  suffer  by  the  act  of  lynching.  In 
this  respect  it  makes  no  difference  whether 
in  the  statute  it  be  called  penal  ty»  or  com- 
pensation, or  damages.  Nor  does  it  alter 
the  case  that  the  amount  is  fixed — ^that  is, 
determined — by  the  statute,  as  in  this  case, 
or  that  it  is  to  be  found  by  a  jury.  Nor  yet 
does  it  matter  that  it  is  declared  to  be  "for 
the  suppression  of  mob  violence,"  as  in  this 
case,  or  "for  compensating  parties  whose 
property  may  be  destroyed  in  consequence  of 
mobs  or  riots,"  as  in  the  statute  which  was 
upheld  in  Darlington  v.  Tfcw  York,  31  N.  Y. 
187,  88  Am.  Dec.  248;  because  the  imposi- 
tion of  any  amount  by  authority  of  the  state 
is,  in  either  case,  essentially  penal  and  cor- 
rective in  its  nature.  The  party  paying  the 
money  so  recovered — that  is,  as  a  penalty- 
has  no  right  to  complain  that  the  sover^gn 
pays  it  over  to  the  person  injured,  or  pays 
it  for  the  benefit  of  the  minor  children  of* a 
person  suffering  death  by  lynching,  or  to  the 
next  of  kin  of  such  person ;  nor  that  the  sov- 
ereign provides  that  "such  recovery  shall  not 
be  regarded  as  a  part  of  the  estate  of  the 
person  lynched,  nor  be  subject  to  any  of  hii 
liabilities."  Nor  is  it  a  matter  which  can 
be  put  in  issue  for  trial  by  jury;  for  the 
legislature  does  not  authorize  nor  attempt  s 
compensation  of  the  injury  acx»rding  to  the 
measure  of  the  injury,  to  be  settled  on  an 
inquiry  of  damages. 

We  have  dwelt  on  this  phase  of  the  law 
more  than  we  have  thought  necessary,  be- 
cause it  is  the  source  of  the  main  contention 
in  these  cases.  We  shall  very  briefiy  advert 
to  the  remaining  questions  presented  for  our 
consideration. 

In  the  nature  of  things,  the  limitations  of 
the  taxing  power  are  not  ordinarily,  nor  nee- 
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easarily,  limitations  on  the  police  power; 
but  the  matter  is  set  at  rest  for  the  cases  at 
bar  by  the  Constitution  itself,  which  pro- 
Tides  as  follows:  "The  commissioners  of 
counties,  the  trustees  of  townships,  and  sim- 
ilar boards,  shall  have  such  power  of  local 
taxation,  for  police  purposes,  as  may  be  pre- 
scribed by  law."  Const,  art.  10,  S  7.  This 
<x)urt  held  in  8e88U>ns  v.  Crunkilton,  20 
Ohio  St.  349,  358,  that  when  local  tazaCion 
is  exercised  for  purposes  which  are  demand- 
ed by,  or  are  conducive  to,  public  health, 
convenience,  or  welfare,  it  is  within  the  con- 
stitutionil  meaning  of  ''police  purposes." 

From  what  has  been  said,  it  will  appear 
that  this  statute  does  not  authorize  nor  at- 
tempt the  taking  of  private  property  for  a 
private  use,  nor  even  the  taking  of  private 
property  for  a  public  use,  in  the  exercise  of 
the  right  of  eminent  domain.  It  authorizes 
the  recovery  of  a  penalty  against  the  coun- 
ty, and  authorizes  an  order  to  be  made  on 
the  commissioners  of  the  county,  to  include 
the  same  in  the  next  succeeding  tax  levy. 
This,  as  we  have  seen,  the  legislature  has 
power  to  enact,  under  the  general  police 
power,  the  general  taxing  power,  and  S  7, 
art.  10,  of  the  Constitution.  Hence  S  19, 
■art.  1,  of  the  Constitution  does  not  apply. 

Again,  this  legislation  is  not  an  exercise 
of  judicial  power;  because  it  does  not  ad- 
judicate any  transaction,  case,  or  controver- 
sy which  arose  before  its  enactment,  and  of 
which  the  judicial  tribunals  might  have 
been  cognizant.  It  provides  what  shall  be 
the  law,  binding  upon  the  judicial  depart- 
ment, after  its  enactment,  and  is  not,  in  any 
sense,  a  trespass  upon  the  province  of  the 
courts. 

Having  disposed  of  the  foregoing  objec- 
tions to  the  statute,  we  assume  that  the  con- 
tention that  it  provides  for  the  taking  of 
property  without  due  process  of  law  is  al- 
ready  sufficiently  answered.  Many  other 
questions  have  been  raised  and  discussed. 
They  are  all  such  as  might  well  have  been 
addressed  to  the  legislature,  but  they  cannot 
be  considered  here.  We  conclude  that  the 
act  is  constitutional. 

On  the  trial  of  the  case  of  "Church, 
Adm'r,  etc.,  against  the  Commissioners  of 
Champaign  County,"  in  the  common  pleas 
court,  the  court  diarged  the  jury,  in  sub- 
stance, that  if  the  collection  of  persons  who 
lynched  Mitchell  had  assembled  without  any 
unlawful  purpose,  and  afterwards  com- 
mitted the  acts  of  violence  which  resulted  in 
the  death  of  Mitchell,  the  plaintiff  could  not 
recover,  and  the  verdict  should  be  for  the 
defendant.  The  court  afterwards  made  an 
explanation  of  this  instruction,  but  the  ex- 
planation did  not  explain,  especially  since 
the  court  instructed  the  jur}'  that  such  un- 
lawful purpose  or  design  may  be  formed 
either  before  or  at  the  time  of  assembling, 
"or  it  may  be  formed  with  the  agreement  of 
mutual  assistance  after  they  have  assem- 
bled," and  that  "no  formal  or  express  agree- 
ment need  be  proved  to  establish  such  unlaw- 
ful purpose,  but  it  may  be  inferred  from  all 
the  facts  and  circumstances  proved  in  the 
case,  and  its  existence  and  the  time  of  its 
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formation  are  questions  of  fact  for  the 
jury."  And  the  court  not  only  refused  to 
instruct  the  jury,  as  requested  by  the  plain- 
tiff, that  the  fact  that  Mitchell  was  lynched 
was  evidence  that  the  individuals  who 
lynched  him  intended  to  lynch  him,  but  in- 
stead the  court  charged  the  jury  that  the 
lynching  of  Mitchell  might  be  considered  as 
evidence  of  the  unlawful  intent,  and  also 
charged  that  such  lynching  did  not  raise  a 
presumption  of  law  that  they  assembled  with 
that  intent.  The  charge,  when  all  taken  to- 
gether, seems,  very  plainly,  to  have  told  the 
jury  that,  if  the  crowd  came  together  with 
an  innocent  purpose,  and  afterwards  lynched 
Mitchell,  they  would  not  be  a  mob  unless 
they  had  specifically  agreed  to  be  a  mob  aft- 
er they  had  assembled.  This  charge- is  not 
merely  seriously  misleading.  It  is  errone- 
ous. It  is  an  ancient  doctrine  in  the  crim- 
inal law,  as  old  as  Hale's  Pleas  of  the  Crown, 
at  least,  that,  although  the  assembly  was 
lawful,  the  persons  assembled  might  unite 
in  unlawful  conduct  and  thus  become  riot- 
ers. 

In  "Caldwell  against  the  Commissioners 
of  Cuyahoga  County,"  a  demurrer  to  the  pe- 
tition was  sustained  in  the  court  of  common 
pleas,  and  the  petition  was  dismissed.  This 
judgment  was  affirmed  by  the  circuit  court. 
Besides  the  constitutional  objections  which 
we  have  already  considered,  the  counsel  for 
the  commissioners  urge  that  the  petition  is 
defective,  because  the  plaintiff  therein  avers 
that  he  was  struck  by  "a  heavy  glass  insula- 
tor thrown  at  him  by  one  of  the  mob,"  and 
was  "shot  through  the  leg  with  a  leaden 
bullet,  fired  from  a  revolver  in  the  hands  of 
some  of  the  mob."  It  is  argued  that  as  the 
shooting  was  done  by  a  pistol  in  the  hands 
of  one  person,  and  as  the  glass  insdlator  was 
thrown  by  one  person,  it  does  not  appear 
that  the  specific  acts  which  occasioned  the 
plaintiff's  injuries  were  the  acts  of  a  "collec- 
tion of  individuals"  or  a  "mob."  We  do 
not  think  that  there  is  much  force  in  this  ar- 
gument. It  is  clearly  alleged  in  the  petition 
that  the  plaintiff  and  his  fellow  workmen 
were  assaulted  by  a  collection  of  individuals, 
who  had  assembled  for  an  unlawful  purpose, 
and  tried  to  exercise  correctional  power  over 
the  plaintiff  and  his  fellows,  without  any 
autnority  of  law,  and  that  thus  and  thereby 
the  plaintiff  suffered  a  lynching  at  the  hands 
of  said  mob.  The  petition  contains  a  suffi- 
cient statement  of  a  cause  of  action  against 
the  county,  under  the  statute  in  question, 
and  the  details  which  are  set  forth  in  the  pe- 
tition are  not  inconsistent  with  the  more 
general  averments  contained  therein.  The 
demurrer  should  have  been  overruled.  We 
have  carefully  considered  all  of  the  argu- 
ments and  authorities  which  counsel  have 
jsubmitted,  and  we  are  thoroughly  satisfied 
with  the  foregoing  conclusions. 

In  **Comini88ion€ra  <igain8t  Church,  Adm'r 
of  Miiohell,"  the  judgment  of  the  Circuit 
Court  ia  affirmed. 

In  **  Caldwell  againet  Commiaaionera,"  the 
judgment  of  the  Circuit  Court  and  the  judg^ 
ment  of  the  Court  of  Comm4>n  PUaa  are  re^ 
veraed. 
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Elmer  RUNYAN 

V. 

CENTRAL  RAILROAD  COMPANY,  Plff.  in 
Err, 


(. 
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*1.  "WlieB  paaveBirera  In  tlie  pasaenirer 
cars  of  a  railroad  liave  carried  ^rltH 
them  Into  aacli  <sara,  and  ^rltli  tliem 
upon   their  Journey,  amall   paclca^ea 

of  merchandlae.  In  derogation  of  tbe  com- 
mon-law contract  of  carriage,  the  usage  or 
practice  to  do  so.  In  order  that  the  imasen- 
gers  maj  rely  upon  it  as  a  regulation  of  the 
railroad  company  that  such  packages  canbeao 
carried,  must  be  so  general,  certain,  uniform, 
and  notorious,  and  It  must  be  so  clearly 
proved,  that  it  can  be  concluded  that  the  of- 
ficers and  agents  of  such  company  poBsessed 
knowledge  of  such  usage,  and  acquiesced 
therein,  in  such  manner  that  it  became  a 
part  of  the  contract  of  carriage. 

5.  The  proof  of  anch  naaar^  mnat  not 
only  be  clear  and  explicit,  but  it  also 
must  be  distinguished  from  mere  acts  of  ac- 
commodation. The  mere  fact  that  such  acts 
of  accommodation  have  been  constantly  per- 
mitted by  the  servants  of  the  railroad  com- 
pany, not  in  obedience  to  duty  or  contract, 
but  as  a  matter  of  form  and  indulgence,  can- 
not compel  their  continuance.  Such  mere  ac- 
commodation can  be  discontinued  at  any 
time. 

v.  A  habit  of  one  particular  paaaenircr 
to  carry  such  package  of  merchandise  into 
the  passenger  cars,  and  with  him  on  his 
journey,  will  not  constitute  the  usage  or 
practice  which  can  be  relied  on  by  passengers 
as  a  general  regulation  of  the  railroad  com- 
pany. 

4.  The  proof  of  naaire  Inyolves  questions 
both  of  law  and  fact.  It  is  a  question  of  law 
what  is  a  sufficient  usage  to  bind  parties. 
The  usage  must  be  strictly  proved  and  con- 
strued ;  and  when  the  facts  are  undisputed  it 
becomes  a  question  of  law  whether  such 
usage  has  been  established,  and  its  binding 
force  upon  the  parties.  Under  such  circum- 
stances, it  cannot  be  left  to  the  Jury  to  de- 
termine whether  the  usage  existed,  or  what 
operation  or  force  must  be  given  to  it. 

6.  When  the  facta  and  drcnmatancea 
are  nndispnted  by  which  a  custom  or 
usage  Is  sought  to  be  established,  and  they 
are  such  that  but  one  legitimate  reasonable 
conclusion  or  Inference  can  be  drawn,  It  be- 
comes a  question  of  law,  for  the  court  to  de- 
termine, whether  such  usage  has  been  proved 
or  not. 

6.  ^noeret  Can  the  habit  of  a  alngrle 
paaaengrer  to  carry  small  packaarea 
of  merchandise  with  him  into  the  passenger 
car  of  a  railroad  company,  and  with  him  on 
his  Journey,  with  the  knowledge  of  the  serv- 
ants of  the  company  In  charge  of  such  cars, 
estop  the  company  from  examination  of  such 
merchandise  in  order  to  ascertain  the  con<r 
tents,  to  justify  his  exclusion,  without  rea- 

^Headnotes  by  Lippincott,  J. 


Note — As  to  right  of  a  passenger  to  carry 
packages  Into  a  car,  see  also  Bullock  v.  Dela- 
ware, L.  &  W.  R.  Co.  (N.  J.)  37  L.  R.  A.  417; 
and  prior  decision  in  the  present  case  in  43 
L.  R.  A.  284. 
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sonable  notice  to  him  to  dlacontlnne  sach 
habit? 

(November  22,  1890.) 

ERROR  to  the  Circuit  Court  for  Union 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover 
damages  for  refusal  to  permit  plaintiff  as 
a  passenger  to  carry  paduiges  onto  defend- 
ant's train.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Corbin  Sc  Corbin  for  plaintiff 
in  error. 

Messrs.  MoCarter,  Williamsoii,  ft  Mc- 
Carter  for  defendant  in  error. 

lilpplnoott,  J.,  delivered  the  opinion  of 
the  court: 

This  is  the  same  case^  in  a  different  fonur 
as  reported  in  the  court  of  errors  and  ap- 
peals in  61  N.  J.  L.  537,  43  L.  R.  A.  284,  41 
Atl.  367.  The  facts,  up  to  a  certain  point,  are 
the  same  as  set  forth  in  the  opinion  in  that 
case.    In  that  case  the  judgment  of  nonsuit 
was  reversed  because  of  an  erroneous  rejee- 
tion  of  evidence  offered  by  the  pla.intiff  on 
the  trial  thereof,  tending  to  show,  or  intro- 
ductory to  the  proof  of,  a  custom,  usage,  or 
practice  on  the  part  of  the  passengers  of  the 
defendant  company  to  carry  packages  of  mer- 
chandise with  them  into  cars^  to  be  trans- 
ported with  them  on  the  journey,  and  to 
show  that  the  company,  with  knowledge  of 
the  custom,  usage,  or  practice,  had  acquiesced 
in  it,  and  that  thereby  arose  a  regulation  of 
the  company  that  such  packages  might  be 
carried  as  personal  baggage.     The  plaintiff 
in  this  case  had  purchased  a  ticket  from 
New  York  to  Elizabeth,  on  a  passenger  train 
between  those  places,  and  attempt»i  to  en- 
ter the  car  of  the  defendant  to  go  to  EKza- 
beth.     He  then  had  with  him  a  small  satdi- 
el,  containing  sundry  articles  of  use,  and, 
besides,  in  his  arms  and  hands,  a  10-pound 
package  of  nails  and  a  letter  file,  which  he 
had  purchased  in  the  city  of  New  York.    The 
agents  of  the  defendant  company  refused  to 
allow  him  to  enter  the  car  with  \he  package 
of  nails  and  letter  file.    He  insisted  upon 
entering  the  car  with  these  packages.    He 
was  prevented  from  doing  so,  and  he  event- 
ually took  his  passage  to  Elizabeth  on  a  train 
of  the  Pennsylvania  Railroad,  and  he  now 
sues   to  recover  damages  of  the  defendant 
company  because  of  his  exclusion  from  the 
cars  of  that  company.     He  recovered  a  ver- 
dict against  the  company,  upon  which  judg- 
ment has  been  entered,  and  the  cause  is  now 
under  review  upon  writ  of  error  at  the  in- 
stance of  the  defendant.    The  court  of  errors 
and  appeals,  in  its  opinion  (61  N.  J.  L.  ,5S7. 
43  L.  R.  A.  284,  41  Atl.  367),  held  that  the 
ticket  of  the  plaintiff,  which   he  had    pur> 
chased  for  his  passage,  was  but  a  token  of 
his    right   to  transportation,    and  that    the 
plaintiff  was  a  passenger,  with  all  his  com- 
mon-law rights,  and  that  at  common  law  **he 
was  entitled  to  take  with  hi^  for  use  his  per- 
sonal  baggage  appropriate  to   the  journey 
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and  its  object, — ^that  is,  not  only  wearing  ap- 
parel for  use  and  ornament,  but  also,  other 
articles,  all  within  reasonable  limit,  the  use 
of  which  was  personal  to  him  during  his 
journey,  and  in  accomplishing  its  purposes." 
The  pskdcage  of  nails  and  the  letter  file  in  the 
hands  of  &e  plaintiff,  under  the  evidence  in 
the  case,  which  is  the  same  in  this  respect  in 
the  former  case,  were  held  in  no  wise  to  be- 
long to  the  class  of  articles  which  he  had  the 
right  to  carry  with  him  at  common-law,  as 
they  plainly  were  not  for  the  personal  use  of 
the  plaintiff  upon  the  journey,  or, in  accomp- 
lishing its  purpose.  But  the  court,  in  treat- 
ing of  the  offer  of  evidence  which  was  erro- 
neously excluded,  said  that  ''if  the  defendant 
company  had,  previous  to  the  denial  of  ad- 
mission of  the  plaintiff  to  their  cars  com- 
plained of,  for  along  time  acquiesced  in,  and 
made  accommodation  for,  the  carriage  of 
small  packages  of  merchandise  of  its  pas- 
sengers as  personal  baggage  so  as  to  lead 
them  to  accept  and  rely  upon  its  attitude  in 
that  respect  as  one  of  its  regulations,  that 
it  could  resume  its  rights  under  the  law 
only  after  reasonable  notice  of  its  rescission 
of  the  regulation  so  made.  It  could  not  sud- 
denly enforce  the  right  resumed  against  pas- 
sengers who  were  in  good  faith  traveling  in 
reliance  upon  the  previous  regulation,  with- 
out reasonable  notice,  and  ignorant  of,  and 
unprepared  for,  any  change  in  it.  We  think 
that  the  questions  asked  were  admissible  as 
a  step  in  the  plaintiff's  proofs,  and  were 
wrongfully  overruled,  and  for  that  reason 
that  the  judgment  should  be  reversed." 
Therefore  the  present  case  must  be  governed 
by  this  principle  enunciated  by  the  court  of 
errors  and  appeals,  thai  a  custom,  usage,  or 
practice  of  passengers  to  carry  small  pack- 
ages with  them  on  the  passenger  cars,  ac- 
quiesced in  by  a  railroad  company,  embodies 
or  ingrafts  itself  into  the  contract  of  car- 
riage of  the  passenger  as  a  regulation  of  the 
company,  and  can  only  be  segregated  from 
such  contract  by  reasonable  notice  of  the  re- 
scission of  such  regulation,  or  reasonable  no- 
tice of  the  resumption  of  the  common-law 
contract  of  carriage.  This  must  be  consid- 
ered settled  in  this  state,  notwithstanding 
the  fact  that  the  questions  which  were  pro- 
posed and  excluded  on  the  former  trial  were 
admissible,  as  it  seems  to  me,  upon  an  en- 
tirely different  ground  than  that  they  tended 
to  prove  a  custom  or  usage.  It  will  be  no- 
ticed that  the  whole  stress  of  the  decision  in 
the  former  case  was  placed  upon  the  fact 
that  the  usage  or  custom  was  of  such  a  char- 
acter as  gave  the  passenger  a  right  to  rely  on 
it  as  a  regulation  which  for  the  time  being 
became  a  part  of  the  contract  of  carriage. 

In  the  case  suh  judice,  an  attempt  was 
made  on  the  trial,  in  behalf  of  the  plaintiff, 
to  establish  a  custom,  usage,  or  practice  of 
passengers  on  this  railroad  to  carry  packages 
of  merchandise  into  the  cars  with  them  on 
their  journeys,  and  that  provision  had  been 
made  by  the  company  for  the  carriage  of 
such  packages  in  this  manner,  and  to  accom- 
modate the  passengers  in  the  exercise  of  this 
custom  and  usage,  and  that,  by  reason  of 
these  facts,  the  defendant  company  had  ac- 
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quiesced  in  such  custom  or  usage,  and  thai 
upon  its  attitude  in  this  respect  the  plain- 
tiff had  the  right  to  rely,  as  one  of  its  regu- 
lations, without  notice  of  its  discontinuano& 
or  rescission.  The  plaintiff  in  this  case  re- 
lies entirely  upon  the  establishment  of  a  pre- 
vious custom,  usage,  or  practice  of  passen- 
gers to  carry  small  packages  of  merchandise 
with  them  into  the  cars  and  on  the  journey* 
This  is  made  the  basis  of  proof  in  this  case,, 
and  it  is  not  claimed  that  a  right  of  recov- 
ery can  stand  upon  any  other  ground. 

After  the  evidence  upon  the  part  of  the 
plaintiff  had  closed,  a  motion  to  nonsuit  was 
made  and  refused.  The  first  assignment  of 
error  is  based  upon  an  exception  allowed  to 
this  refusal.  The  consideration  of  this  as- 
signment of  error  requires  an  examination 
into  the  question  whether  the  evidence  is  of 
such  a  character  as  that  it  should  be  sent 
to  the  jury  to  determine  whether  such  a  cus- 
tom, usage,  or  practice  had  been  established,  ^ 
or,  in  other  words,  whether  an  implied  reg- 
ulation had  been  established  that  passengers 
could  carry  such  packages  with  them.  In 
the  decision  in  the  court  t>f  errors  and  ap- 
peals, the  court  was  dealing  with  the  over- 
ruling of  an  offer  of  evidence;  and  nothing 
at  all  was  determined  as  to  the  character  of 
proof  necessary  to  establish  the  implied  reg- 
ulation, or  necessary  to  establish  the  custom 
or  usage  from  which  acquiescence  of  the  rail- 
road company  could  be  concluded,  and  upon 
which  the  plaintiff  could  rely  as  a  part  of 
his  contract  of  carriage.  It  is  clear  tiiat 
such  a  custom  or  usage  is  in  derogation  of 
the  contract  at  common  law.  It  is  in  dero- 
gation of  the  common-law  right  of  the  de- 
fendant, and  strips  it  of  a  benefit  of  which  it 
is  possessed  at  common-law.  It  interpolates 
itself  into  the  contract,  and  therefore  the 
custom,  usage,  or  practice  must  be  strictly 
proved,  the  evidence  adduced  to  prove  it 
must  he  clear  j  it  must  be  strictly  construed ; 
and  great  care  should  be  exercised  in  allow- 
ing a  custom,  usage,  or  practice  to  change 
contracts  either  expressly  entered  into  or  im- 
plijed  at  common  law.  Southwest  Virginia 
Mineral  Co.  v.  Chase,  95  Va.  60-57,  27  S.  E. 
820;  Metcalf  v.  Weld,  14  Gray,  211;  Thorn- 
ton v.  Suffolk  Mfg.  Co.  10  Cush.  376 ;  Law- 
son,  Usages  &  Customs,  pp.  99-101 ;  27  Am. 
&  Eng.  Enc.  Law,  title  Usages  and  Customs, 
p.  717.  It  is  to  be  remembered  that  the  right 
of  the  company  to  bar  the  plaintiff  with  mer- 
chandise was  clear,  unless  it  be  by  force  of 
some  custom,  usage,  or  practice  otherwise 
clearly  established  against  the  company,  in 
which  they  have  clearly  acquiesced;  and  the 
burden  is  upon  the  plaintiff  to  establish  such 
custom,  usage,  or  practice,  and  acquiescence, 
by  a  preponderance  of  proof.  He  is  the  only 
one  who  testified  to  any  facts  in  relation  to 
this  matter,  and  he  commences  by  showing 
that  racks  were  adjusted  to  the  sides  of  the 
car,  near  the  roof  thereof,  and  that  these 
racks  would  hold  such  packages  as  he  was 
carrying,  and  other  similar  packages;  but 
he  himself  testifies  that  they  were  suitable 
for,  and  intended  also  for,  packages  and  ar- 
ticles for  the  personal  use  of  the  passengers 
on  their  journey,  and  to  accomplish  the  pur- 
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ipoae  thereof;  and,  therefore,  keeping  in  mind 
the  rule  of  the  common  law  in  reference  to 
the  contract  of  carriage,  the  proof  of  the 
fact  that  racks  were  there,  into  which  small 
packages  could  be  placed,  does  not  even  in 
i^he  slightest  tend  to  show  that  the  railroad 
had  made  provisions  in  this  way  to  carry 
merchandise.  The  presumption  is  the  other 
way,  and  he  testifies  to  nothing  which  over- 
•comes  it.  It  might  just  as  well  be  insisted 
that  the  floor  of  the  car  between  the  seats 
was  provided  for  this  purpose,  as  well  as 
such  other  unoccupied  spaces  which  could  be 
•conveniently  or  inconveniently  used  for  such 
purpose.  Again,  he  does  not  testify  bey<md 
~fais  own  use  of  these  racks,  or  any  other  part 
•of  the  car,  fov  such  packages  of  merchandise. 
It  may  be  well  to  refer  specifically  to  his  evi- 
•dence  in  this  respect,  and  perhaps  well  to  set 
•it  out  in  its  entirety.  His  whole  evidence  is 
as  follows: 

Q.  Have  the  trains  or  cars  that  run  be- 
tween Elizabeth  and  New  York  any  provision 
for  parcels? 

A,  They  have. 

Q,  What  is  itT 

A,  They  have  racks  about  that  long  and 
about  that  deep  [witness  illustrating]. 

g.  You  say,  *' About  that  long."  What  do 
you  mean? 

A .  About  2  feet  6  inches. 

Q.  Where  are  they  generally  located? 

A.  Along  the  upper  side  of  the  car,  just 
«bove  the  windows;  between  the  windows; 
a  littie  higher  than  the  windows. 

Q.  I  think  you  have  already  testified  that 
you  have  been  accustomed  to  travel  between 
l^ew  York  and  Elizabeth  frequently? 

A.  I  have,  very  often. 

Q.  And  have  you  fii^equently  carried  par- 
cels of  this  kind  on  the  cars?  (Here  there 
was  an  objection  to  the  question,  and  allow- 
ance, and  exception.) 

A.  Yes. 

Q.  There  never  had  been  any  objection  to 
your  doing  this? 

A.  Never  before. 

Q,  Can  you  tell  us  whether  from  your  ob- 
servation and  experience  prior  to  and  up  to 
and  including  the  30th  day  of  December, 
1896,  passengers  traveling  between  New  York 
and  Elizabeth,  or  other  stations  on  the  New 
York-New  Jersey  Central  Railroad,  were  ac- 
.<mstomed  to,  and  were  permitted  to,  carry 
packages  ? 

A.  Yes ;  four  times  as  big  as  mine.  (Here 
there  was  an  objection  to  the  latter  part  of 
^e  answer,  and  the  witness  said,  "I  will  say 
yes,  then,"  and  the  latter  part  of  the  an- 
swer is  stricken  out.) 

Q.  For  how  long  a  time  did  you  observe 
«uch  a  habit  on  the  part  of  the  Central  Rail- 
rocul  Company,  allowing  this  to  be  done? 

A.  Ever  since  I  have  been  traveling  over 
-the  road, — for  about  ten  years. 

On  cross-examination: 

Q.  You  say  you  have  seen  passengers  in 
-the  cars  of  the  Central  Railroad  Company 
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for  the  last  ten  years  put  their  parceU  in 
the  racks? 

A.  Yes. 

Q.  You  did  not  know  what  was  in  them, 
except  your  own  parcels? 

A.  I  did  not. 

Q,  You  have  seen  umbrellaa^  hatSy  coats, 
and  cloaks  put  in  the  rack? 

A.  Yes. 

Q.  And  shawls? 

A.  Yes. 

Q,  And  small  handbags? 

A.  les. 

Q.  Ck)ulcr  you  put  such  a  handbag  as  jtm 
have  in  the  racks? 

A.  Yea. 

Q.  But  not  very  much  bigger  than  that! 

A.  Oh,  yea;  twice  the  size  of  that. 

Q.  These  racks  are  generally  made  of 
wire? 

A,  Yes;  I  believe  they  are. 

Q,  And  are  lightly  oonstmcted? 

A.  Yes;  I  think  they  are  strong  enough  to 
hold  a  man's  weight. 

Q,  Some  of  them  are  flat,  and  some  of 
them  round,  are  they  not? 

A.  I  have  seen  flat  ones. 

Q.  And  they  are  put  up  under  the  roof  of 
the  car,  and  you  have  seen  people  put  paper 
parcels  in  them? 

A.  Yes;  I  have. 

Q,  They  are  the  same  sort  of  racics  on  the 
Central  Railroad,  substantially,  9»  those 
used  on  all  the  roads  ? 

A.  Except  there  are  different  shapes. 

And  on  redirect  examination: 

Q,  Have  you  heard  previous  to  this  of  aav 
objection  on  the  part  of  the  railroad  com- 
pany to  the  carrying  of  parcels  by  the  pas- 
sengers owning  tiiem? 

A.  No,  sir. 

It  will  be  noticed  that  the  witneas  care- 
fully avoided,  except  so  far  as  his  own  acts 
were  concerned,  testifying  to  or  attempting 
to  identify  any  other  parcels  or  packages  of 
mcrclia.ndise  which  he  had  seen  other  nas- 
sengers  carrying  into  the  cars,  and  he  does 
not  testify  that  he  had  any  knowledge  what 
any  packages  he  had  ever  seen  other  passen- 
l^era  carry  contained.  Upon  hi  a  evidence  no 
inference  or  conclusion  can  be  drawn,  either 
by  the  court  or  by  a  jury,  with  any  reason- 
able degree  of  proof,  that  any  packages  car- 
ried by  other  paasengers  were  such  in  their 
character  as  were  at  all  prohibited  the  pas- 
senger in  the  exercise  of  his  common-law 
right.  For  aught  that  appears  in  the  evi- 
dence in  the  case,  they  may  have  been  pack- 
ages of  articles  intended  for  personal  use  on 
the  journey,  or  to  accomplish  the  object 
thereof.  So  far  as  the  establishment  of  a 
custom  is  concerned,  the  evidence  entirely 
fails  to  establish  it.  It  is  but  neceesarr  to 
consider  fundamentally  the  neceaaary  requi- 
sites of  a  legal  cuatom  controlling  •  con- 
tract, to  determine  that  none  of  ita  elements 
exist  in  this  case.  Whatever  the  practice 
or  usage  contained  in  the  evidence,  it  did  not 
atttain  the  force  and  effect  of  what  Is  known 
aa  a  "l^al  euatom,"  which  ingrafts  itaeil 
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Into  ft  oontractk  and  oontrolfl  the  rights  of 
^6  parties  thereto.  If  it  is  undertalcen  to 
distinguish  between  what  is  known  as  a  "le- 
gal custom"  and  what  is  known  as  a  "usa^" 
or  '^practice/'  the  same  difficulty  in  relation 
to  the  sufficiency  of  the  evidence  arises.  The 
plaintiff  relies  upon  a  general  usage  or  a 
..general  practice  to  establish  the  attitude  and 
acquiescence  of  the  defendant  company,  upon 
which  he  must  rely  in  order  to  sustain  his 
right  to  carry  this  packaee  of  merchandise 
with  him.  If  he  fails  in  Uds  proof,  he  fails 
in  this  action,  because  the  case  was  tried  up- 
•on  the  idea  that  acquiescence  in  a  general 
usage  or  practice  implied  a  general  regulap 
tion  which  controlled  the  rights  of  the  com- 
pany in  respect  to  all  other  passengers  as 
-well  as  to  himself.  The  plaintiff  was  bound 
to  establish  such  a  general  usage  or  practice 
by  a  preponderance  of  proof,  in  order  to  suc- 
ceed in  a  recovery.  The  question  is  whether 
he  has  presented  such  facts— such  evidence — 
•as  warranted  the  trial  court  in  submitting 
the  case  to  the  jury,  to  ascertain  whether  the 
usage  or  practice  required  had  been  estab- 
lished. It  is  remembered  in  this  connection 
that  the  rule  is  that,  where  the  question  is 
one  of  fair  dispute,  the  jury  must  determine 
it.  The  conclusion  has  been  reached  that 
the  proof  of  the  usage  or  practice  is  not  such 
that  under  the  rules  of  law  the  question  of 
its  existence  oould  be  submitted  to  the  jury. 
His  evidence  is  not  at  all  supplemented  by 
other  evidence,  either  positive  or  circum- 
stantial. There  does  not  api>ear  in  the  case 
any  evidence  touching  the  existence  of  such 
a  general  usage,  either  so  general  that  the 
acquiescence  of  the  defendant  oould  be  pre- 
sumed, nor  any  facts  of  acquiescence  on  the 
part  of  its  officers,  agents,  or  servants,  and 
nothing  to  show  any  actual  knowledge  on 
.  their  part.  Of  this  class  of  evidence  the  case 
is  entirely  barren.  There  are  no  facts  and  cir- 
Hsumstances  which  would  in  the  slightest  tend 
to  show  any  knowledge  on  the  part  of  the 
defendant  company  or  its  agents.  Such  evi- 
dence is  quite  material  when  the  establish- 
ment of  a  usage  is  insisted  upon.  His  tes- 
timony shows  that  he  was  not  a  frequent 
passenger.  Sometimes  he  would  go  once  a 
week,  sometimes  twice  a  week,  and  some- 
-times  not  for  a  month  at  a  time;  and  he  tes- 
tifies to  no  acts,  save  his  own,  which  have  in 
^e  slightest  any  tendency  to  establish  a 
usage.  Whatever  the  facts  may  be,  the  evi- 
dence is  barren  of  any  which  were  not  of  his 
own  creation;  and  he  admits  that  he  is  ig- 
norant of  any  facts  which  go  to  prove  that 
anyone  but  himself  ever  carried  any  pack- 
ages of  merchandise  in  the  passenger  cars  of 
"the  defendant  company,  and,  so  far  as  any 
express  knowledge  or  acquiescence  is  con- 
•«erned,  the  case  is  entirely  silent.  His  own 
evidence  is  devoid  of  facts  which  even  tend 
to  exhibit  the  usage  insisted  upon,  and  an 
examination  of  his  evidence  shows  that  it 
relates  to  his  own  acts  exclusively.  They 
>do  not  establish  the  usage  or  practice  upon 
which  he  could  rely,  alike  with  other  passen- 
gers, as  establishing  a  regulation  alike  ap- 
•plicable  to  all.  Whether  there  had  existed 
in  his  own  conduct  theretofore  as  a  —  — — - 
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ger  such  a  practice  or  usage,  applicable  to 
him  alone,  with  the  knowledge  of  the  com- 
pany or  its  servants  regulating  such  matters, 
as  would  estop  the  company  from  objecting 
to  his  carriage  of  these  packages,  and  from 
excluding  him  from  the  cars  with  such  pack- 
ages, until  alter  reascmable  notice  to  him  to 
discontinue  such  practice,  is  not  the  ques- 
tion at  all,  and  no  opinion  is  intended  to  be 
expressed  upon  that  subject.  Neither  is  it 
intended  to  express  any  opinion  upon  the 
question  of  whether  such  a  usage  had  grown 
up  of  allowing  the  carrying  of  packages  with- 
out requiring  passengers  to  disclose  whether 
they  contained  such  articles  as  were  pro- 
hibited by  the  ordinary  common-law  con- 
tract of  carriage,  and  thus  the  defendant  be 
prevented  from  excluding  the  passenger  re- 
fusing to  so  disclose  until  reasonable  notice 
of  the  rescission  of  such  custom.  These  are 
not  the  questions  raised  or  discussed,  nor 
were  such  usages  insisted  upon  as  a  right  of 
recovery.  The  insistment  was  that  a  gen- 
eral usage  had  been  established  which  im- 
plied acquiescence  b^  the  defendant  com- 
pany, and  which  gave*  rise  to  a  general  reg- 
ulation, alike  applicable  to  all  passengers, 
to  allow  the  carriage  of  packages  of  mer- 
chandise with  them  on  their  journey  on  the 
passenger  ears.  The  usage,  to  be  made  a 
part  of  this  contract  of  carriage,  must  be  es- 
tablished by  plain  and  explicit  evidence. 
Steioard  v.  Scudder,  24  N.  J.  L.  96-101.  In 
the  case  of  The  Reeside,  2  Sumn.  667,  Fed. 
Cas.  No.  11,667,  Justice  Story  says:  "I  own 
myself  no  friend  to  the  almost  indiscrimi- 
nate habit  of  late  years  of  setting  up  partic- 
ular usages  or  customs  in  almost  all  kinds 
of  business  and  trade  to  control,  vary,  or 
annul  the  general  liabilities  of  parties  under 
the  common  law,  as  well  as  under  the  com- 
mercial law.  It  has  long  appeared  to  me 
that  there  is  no  small  danger  in  admitting 
such  loose  and  inconclusive  usage  or  cus- 
toms, often  unknown  to  particular  parties, 
and  always  liable  to  great  misunderstand- 
ings and  misinterpretations  and  abuses,  to 
outweigh  the  well-known  and  well-settled 
principles  of  law.  And  I  rejoice  to  find  that 
of  late  years  the  courts  of  law,  both  in  Eng- 
land and  America,  have  been  disposed  to  nar- 
row the  limits  of  the  operation  of  such 
usages  and  customs,  and  to  discountenance 
any  further  extension  of  them,"  In  Wood 
V.  Wood,  1  Car.  &  P.  69,  it  was  held  that  a 
usage,  to  be  binding,  must  be  certain,  uni- 
form, and  notorious,  so  that  it  must  have 
been  knoAvn  to  the  parties.  Setoell  v.  Corp, 
1  Car.  &  P.  392;  Steward  v.  Scudder,  24  N. 
J.  L.  101.  Usage  cannot  be  proved  by  iso- 
lated instances,  but  must  be  so  certain,  uni- 
form, and  notorious  that  it  must  be  pre- 
sumed to  have  been  understood  by  the  par- 
ties as  entering  into  and  constituting  a  part 
of  the  contract.  'Cope  v.  Dodd,  13  Pa.  33; 
Nichols  V.  De  Wolf,  1  R.  I.  277.  The  con- 
tract by  the  common  law  was  just  as  explicit 
in  its  terms  as  if  it  had  been  expressed  in 
writing,  and  the  evidence  of  usage  to  modify 
it  must  show  it  to  be  a  general  one  in  re- 
spect to  the  business  or  matter  in  which  it 
is  invoked.    Barton  v.  MoKehvay,  22  N.  J. 
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L.  165.  Whatever  the  usage  or  practice 
which  will  control,  or  however  long  a  time 
existed,  the  proof  of  it  must  be  dear  and  ex- 
plicit; and  it  must  be,  and  is  to  be,  clearly 
distinguished  from  mere  acts  of  accommoda- 
tion. Many  things  are  done  in  the  course  of 
trade,  by  way  of  favor,  which  cannot  be  held 
to  constitute  usage  entering  into  contracts 
of  the  parties.  The  fact  that  such  acts  have 
constantly  been  done,  not  in  obedience  to 
duty  or  contract,  but  as  matter  of  form,  can- 
not compel  their  continuance.  27  Am.  & 
£ng.  £nc.  Law,  title  Usages  and  Customs,  p. 
717,  and  cases  cited;  Citizens*  Bank  v.  Qraf- 
flin,  31  Md.  507,  1  Am.  Rep.  66;  MetcaXf  v. 
Weld,  14  Gray,  210.  A  habit  of  particular 
person  or  persons  does  not  of  itself  consti- 
tute usage.  Ibid.  And  they  are  to  be  strictly 
construed.  Ihid.  They  must  be  of  such  gen- 
erality and  publicity  in  the  line  of  business 
that  the  parties  sought  to  be  held  would  be 
presumed  to  have  knowledge  and  acquies- 
cence. 

Proof  of  usage  involves  questions  both  of 
law  and  fact.  It  is  a  question  of  law  what 
is  sufficient  usage  to*bind  the  parties;  that 
is  to  say,  for  how  long  a  time,  at  what  places, 
and  with  what  degree  of  uniformity  it  must 
have  been  observed.  If  the  facts  be  dis- 
puted, then  they  become  a  matter  for  the 
jury;  but,  being  undisputed,  a  given  state 
of  facts  being  found,  it  becomes  a  question 
of  law,  for  the  court  to  determine,  whether 
such  a  usage  as  claimed  existed,  and  its  bind- 
ing force  upon  the  parties.    Under  such  cir- 


cumstances, it  cannot  be  left  to  the  jury  to 
determine  whether  the  usage  existed,  or 
what  operation  or  force  must  be  given  to  it 
27  Am.  &  Eng.  Enc.  Law,  p.  732,  and  cases 
cited.  In  this  case  the  facts  as  testified  to 
by  the  plaintiff,  the  only  witness  in  this  le- 
spect^  convince,  beyond  question,  that  no 
usage  existed  on  the  part  of  the  passengers 
to  carry  packages  of  merchandise  with  them 
in  the  cars;  that  is,  such  packages  as  under 
the  common  law  they  had  no  right  to  carry. 
The  facts  testified  to  did  not  constitute  a 
usage  or  practice,  and  were  such  as  that 
knowledge  could  not  be  inferred  on  the  part 
of  the  defendant's  officers  and  agents  that 
such  packages  were  being  carried  as  a  prae- 
tice  by  the  passengers,  or  as  a  usage  by  the 
passengers,  ^o  acquiescence  is  established. 
I  think  upon  that  subject  the  case  is  barren 
of  evidence  or  proof.  The  whole  caae  is  be- 
fore the  court,  and  the  evidence  in  behalf  of 
the  defendant  in  no  wise  aids  the  defective 
proof  of  the  plaintiff.  The  elements  of  proof 
in  this  respect  were  entirely  lacking,  and  the 
cause  should  not  have  been  submitted  to  the 
jury.  The  motion  to  nonsuit  should  have 
prevailed,  and  for  this  reason  there  must  be 
a  reversal. 

Upon  the  undisputed  independent  proof  of 
the  defendant  in  defense  of  the  action,  sev- 
eral important  questions  have  been  raised 
and  discussed,  but  they  have  not  been  con- 
sidered. 

The  judgment  must  he  reversed,  and  a 
venire  de  novo  awarded. 


PENNSYLVANIA  SUPREME  COURT. 


N.  D.  JONES,  Appt., 

V. 

FOREST  OIL  COMPANY, 

a94  Pa,  379.) 

A  KWiu  pump  may  lawfully  be  used  to  increase 
the  production  of  an  oil  well,  although  the 
production  of  wells  on  adjoining  property  is 
thereby  diminished. 

(January  2,  1900.) 

APPEAL  by  plaintiff  from  a  decree  of  the 
Court  of  Common  Pleas,  No.  2,  for  Al- 
legheny County  refusing  to  enjoin  the  use 
of  a  gas  pump  in  an  oil  well  adjacent  to 
complainant's  property.  Affirmed. 

The  facts  are  stated  in  the  opinion  of  the 
court  below  by  Frazieb,  J.,  which  was  as 
follows : 

"The  bill  in  this  case  was  filed  for  the 
purpose  of  restraining  the  defendant  by  in- 
junction from  using  what  is  known  as  a  'gas 
pump'  for  pumping  oil  from  one  of  its  wells 

Note. — As  to  explosion  of  nitroglycerine  by 
which  gas  Is  drawn  from  neighboring  well,  see 
People's  Gas  Co.  v.  Tyner  (Ind.)  16  L.  R.  A. 
443. 

As  to  permitting  the  escape  of  gas  from  s 
well  into  the  air,  see  Hague  v.  Wheeler  (Pa.) 
22  L.  R.  A.  141. 

As  to  constitutionality  of  a  statute  prohib- 
iting the  waste  of  natural  gas  by  allowing  it  to 
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on  the  Boyce  farm,  in  this  county.  From 
the  bill,  answer,  and  testimony  taken  at  the 
trial,  we  find  the  following  facts:  First. 
The  plaintiff  is  the  owner  in  fee  simple  of 
a  tract  of  land  situate  in  Robinson  township, 
this  county,  generally  known  as  the  *W.  H. 
Kelso  Farm/  bounded  by  lands  of  Tidball, 
Boyce  heirs,  Neely,  Schaffer,  Linton,  Noble 
heirs,  and  McCurdy,  and  containing  about 
126  acres.  That  the  plaintiff  has  drilled  six 
oil  wells  on  said  farm;  two  of  these  wells, 
known  as  'Kelso  Nos.  2  and  3,'  being  located 
251  and  204  feet»  respectively,  from  the 
south  line  of  the  farm.  That  well  No.  2  was 
finished  and  began  producing  oil  in  October, 
1891 ;  No.  3  was  finished  and  began  produc- 
ing in  November,  1891.  Second.  That  the 
Forest  Oil  Company  is  a  corporation  of  this 
commonwealth,  and,  as  lessee,  has  the  exclu- 
sive right  to  drill  for  oil  and  gas  on  the 
farm  of  the  Boyce  heirs,  which  farm  adjoins 
the  Kelso  farm  of  plaintiff  on  the  south.  On 
this  farm  the  defendant  has  completed  and 
is  now  operating  several  oil  wells, — among 


flow  Into  the  air,  see  State  v.  Ohio  Oil  Co. 
(Ind.)  47  L.  R,  A.  627,  and  to  the  same  effect 
the  decision  by  the  Supreme  Court  of  the  United 
States  In  Ohio  Oil  Co.  v.  Indiana,  177  U.  S. 
190.  44  L.  ed.  729. 

For  right  to  drill  wells  near  the  boundary 
of  land  and  draw  oil  from  under  the  adjoining 
land,  see  Kelley  v.  Ohio  Oil  Co.  (Ohio)  39  L. 
R.  A.  765. 
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them,  a  well  known  as  'No.  1  Boyce/  which 
is  located  162  feet  from  the  line  dividing  the 
Kelso  and  Boyce  farms,  and  ia  366  feet  south 
from  Kelso  No.  3,  and  660  feet  southwest 
from    Kelso    No.    2.    The    well    known  as 
'Boyoe  No.  3'  ia  located  200  feet  south  from 
the  line  dividing  the  Kelso  and  Boyce  farms. 
Third.    That  the  parties  hereto  have  each 
leased  numerous  other  farms  adjoining  the 
Boyce  and  Kelso  farms  for  oil  and  gas  pur- 
poses, and  are  now,  and  have  been  for  some 
time,  producing  oil  and  gas  therefrom;  that 
the  oil  is  now  obtained  from  all  wells  in  that 
field  by  pimiping,  the  daily  production  of 
the  wells  being  small.    I  further  find  that 
the  sand  or  rock  from  which  oil  is  obtained 
in  this  field  is  of  a  loose,  coarse  gravelly  na- 
ture.   Fourth.    That  Boyce  well  No.  1   in 
the  early  fall  of  1898  was  producing  from 
twelve  to  fifteen  barrels  of  oil  per  day,  and 
that  this  production  gradually  fell  off  until 
December  1, 1898,  when  its  output  was  seven 
and  a  half  barrels,  and  in  January,  1899,  it 
was  producing  less  than  one  per  day.    That 
in  February,  1899,  the  well  was  shot  and 
cleaned  out,  and  shortly  thereafter  there  was 
added  to  its  pumping  machinery  and  apparar 
tus  a  device  known  as  a  'gas  pimip.'    This 
device  is  used  by  oil  operators  for  the  pur- 
pose of  withdrawing  gas  from  the  wells  by 
suction,  thereby  increasing  the  well's  produc- 
tion of  oil.    That  the  distance  from  which 
these  pumps  will  draw  oil  and  gas  depends 
upon  the  nature  and  quality  of  the  oil-pro- 
ducing sand,  its  effect  being  felt  to  a  much 
^eater  distance  in  a  coarse  and  loose  sand 
than  in  a  hard   and   compact  sand.    That 
about  one  week  after  the  use  of  the  gas  pump 
was  commenced  on  the  Boyce  No.  1  the  gas 
supply  in  Kelso  wells  Nos.  2  and  3  of  plain- 
tiff began  to  fall  off,  and  shortly  afterwards 
the  oil  production   of   these   wells   was   de- 
creased.   That,    after    the    use  of   the   gas 
pump  on  Boyce  No.  1  was  discontinued,  Kel- 
so No.  2  went  back  to  its  former  production, 
and  No.  3  is  now  producing  daily  as  much  as 
formerly,  within  55-100  of  a  barrel,  and  both 
wells   now   have   an  ample   supply   of   gas. 
Fifth.     The  production   of  the   three   wells 
claimed  to  be  affected  by  the  use  of  the  gas 
pump  was  as  follows:     Kelso  No.  2,  before 
use  of  gas  pump  on  Boyce  No.  1,  five  barrels 
in  six  days.     Kelso  No.  2,  while  using  gas 
pump  on  Boyce  No.  1,  four  and  one  fourth 
barrels  in  six  days.    Kelso  No.  3,  before  us- 
ing gas  pump   on   Boyce  No.   1,   three   and 
three  fourths  barrels  in  six  days.     Kelso  No. 
3.  while  using  gas  pump  on  Boyce  No.  1,  two 
and  one  half  barrels  in  six  days,     Boyce  No. 
1,  before  using  pump,   produced   a  fraction 
less  than  1  barrel  daily;  Boyce  No.  2,  while 
using  pump,  produced  a  fraction  more  than 
1  barrel  daily.     Sixth.     That  the  gas  pump 
has  been  used  in  every  oil  field  except  that 
known  as  the  'Bradford  Field,'  but  that  it 
19  not  generally  used  except  in  failing  and 
almost  exhausted  territory.   That  its  use  by 
one  operator  necessitates  its  use  by  others  in 
the  immediate  neighborhood,  if  they  desire  to 
prevent  the  daily  production  of  their  wells 
from  being  decreased.    That  if  pumps  are 
placed  on  all  wells   the   production   of  the 
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wells  is  neither  increased  nor  diminished. 
These  pumps  can  be  purchased  either  in 
Pittsburg,  or  at  various  points  in  the  oil 
fields,  and  cost  from  $50  upwards,  according 
to  size.  And  that  the  pump  used  on  Boyce  No. 
1  cost  $60.  Seventh.  That  gas  pumps  were 
in  use  in  the  McCurdy  field,  the  field  in 
which  the  plaintiff's  and  defendant's  wells 
are  located,  before  being  placed  on  the  Boyce 
well  No.  1,  and  have  been  in  use  in  that  field 
for  more  than  one  year  previous  thereto,  and 
are  now  being  used  on  wells  in  that  field. 
Eighth.  That  the  farms  of  plaintiff  and  de- 
fendant, described  in  findings  1  and  2,  lie 
wholly  in  what  is  known  as  the  'McCurdy 
Oil  Field,'  which  field  was  discovered  in  the 
year  1890)  and  has  been  operated  since  that 
time.  That  the  production  of  the  wells  has 
largely  decreased,  and  at  this  time  the  field 
is  almost  exhausted. 

"Conclusions  of  Law. 
"The  question  for  determination  in  this 
case  is  a  new  one.  Counsel  have  not  re- 
ferred us  to  any  case  in  which  this  question 
was  involved;  nor  have  we,  in  our  examina- 
tion of  the  case,  found  any.  The  question 
here  is  to  what  extent  an  owner  of  oil  wells 
may  use  mechanical  devices  for  bringing  the 
oil  to  the  surface.  In  operating  his  own 
wells,  may  he  use  appliances  which  diminish 
the  production  of  his  neighbor's  wells?  It 
is  not  denied  that  a  gas  pump  will  to  some 
extent  affect  the  production  of  oil  wells  lo- 
cated in  the  immediate  neighborhood  of  the 
well  to  which  the  pump  is  attached,  if  the 
sand  from  which  the  oil  is  obtained  is  of  a 
porous,  pebbly  nature,  as  is  the  case  in  the 
McCurdy  field.  To  some  extent,  the  law 
governing  the  use  of  subterranean  waters  by 
the  owner  of  the  surface  is  applicable  to  the 
production  of  oil.  In  regard  to  wells  and 
springs,  the  law  is  well  settled  that  the  own- 
er of  land  is  not  entitled  to  recover  for  inju- 
ries to  his  wells  and  springs  caused  by  the 
acts  of  an  adjoining  owner,  if  the  injury  re 
suits  from  a  lawful 'exercise  of  the  rights  of 
the  adjoining  owner,  on  his  own  property, 
and  without  malice  or  negligence.  An  own- 
er of  land  may  dig  a  well  upon  his  property 
and  if,  in  so  doing,  he  taps  the  hidden  flow 
of  water,  which  supplies  his  neighbor's 
spring,  it  is  a  loss  to  the  neighbor  for  which 
the  law  provides  no  remedy.  Lyhe'a  Appeal, 
106  Pa.  626,  61  Am.  Rep.  642.  In  Pennsyl- 
vania Coal  Co,  V.  Sanderson,  113  Pa.  145,  57 
Am.  Rep.  445,  6  Atl.  456,  it  is  said:  'It 
must  be  conceded,  we  think,  that  every  man 
is  entitled  to  the  ordinary  and  natural  use 
and  enjoyment  of  his  property;  he  may  cut 
down  the  forest  trees,  clear  and  cultivate  his 
land,  although  in  so  doing  he  may  dry  up  the 
sources  of  his  neighbor's  springs,  or  remove 
the  natural  barriers  against  wind  and  storm. 
.  .  .  In  sinking  his  well  he  may  intercept 
and  appropriate  the  water  which  supplies 
his  neighbor's  well.'  In  this  case  the  de- 
fendant has  the  exclusive  right  to  bore  for 
oil  on  the  farm  of  the  Boyce  heirs  adjoining 
a  farm  owned  by  plaintiff.  The  right  being 
a  lawful  one,  the  defendant  is  at  liberty  to 
use  all  lawful  means  to  obtain  'all  the  gas 
and  oil  contained  in,  or  obtainable  through. 


700 


Pbmnstlyania  Supbemb  Coukt. 


jAS.y 


the  land.'  Westmoreland  d  0.  Natural  Cfaa 
Co,  V.  De  Witt,  130  Pa.  249,  5  L.  R.  A.  732, 
18  Ail.  725.  And  to  that  end  it  niay  re- 
sort to  the  use  of  all  known  lawful  modem 
machinery  and  appliances. 

'*The  plaintiff's  claim  is  that  the  use  of  a 
gas  pump  in  the  production  of  oil  is  unlaw- 
ful, oecause,  as  he  alleges,  by  its  powerful 
suction  the  oil  and  gas  are  drawn  from  his 
adjoining  farm,  thereby  decreasing  his  pro- 
duction. Plaintiff  assumes  that  there  is  a 
certain  fixed  amount  of  oil  and  gas  under 
his  farm,  in  which  he  has  an  absolute  prop- 
erty. True,  they  belong  to  him  while  they 
are  part  of  his  land;  but  when  they  migrate 
to  the  lands  of  his  neighbor,  or  become  under 
his  control,  they  belong  to  the  neighbor.  On 
this  point,  in  Brown  v.  Vandergrift,  80  Pa. 
147,  Judge  Agnew,  in  referring  to  the  pro- 
duction of  petroleum,  says:  Its  fugitive 
and  wandering  existence  within  the  limits  of 
a  particular  tract  is  lucertain.'  And  in 
Westmoreland  d  C.  Natural  Oas  Co,  y.  De 
Witt,  130  Pa.  249,  5  L.  R.  A.  732,  18  Atl. 
725,  Justice  Mitchell  says:  'Water  and  oil, 
and  still  more  strongly  ffas,  may  be  classed 
by  themselves,  if  the  analogy  be  not  too  fan- 
ciful, as  minerals  feriB  natures.  In  common 
with  animals,  and  unlike  other  minerals, 
they  have  the  power  and  the  tendency  to  es- 
cape without  the  volition  of  the  owner. 
.  .  .  They  belong  to  the  owner  of  the 
land,  and  are  part  of  it,  so  long  as  they  are 
on  or  in  it,  and  are  subject  to  his  control; 
but  when  they  escape,  and  go  into  other  land, 
or  come  under  another's  control,  the  title  of 
the  former  owner  is  gone.  Possession  of  the 
land,  therefore,  is  not  necessarily  possession 
of  the  gas.  If  an  adjoining  or  even  a  dis- 
tant owner  drills  his  own  land  and  taps  your 
gas,  so  that  it  comes  into  his  well  and  under 
his  control,  it  is  no  longer  yours,  but  his.' 
From  these  cases  we  conclude  that  the  prop- 
erty of  the  owner  of  lands  in  oil  and  gas  is 
not  absolute  until  it  is  actually  witiiin  his 
grasp,  and  brought  to  the  surface.  If  pos- 
session of  the  land  is  not  necessarily  posses- 
sion of  the  oil  and  gas,  is  there  any  rea- 
son why  an  oil  and  gas  operator  should  not 
be  permitted  to  adopt  any  and  all  appliances 
known  to  the  trade  to  make  the  prcxluction 
of  his  wells  as  large  as  possible?  If  one 
may  lawfully  use  a  steam  pump,  may  he  not 
lawfully  use  a  gas  pump?  In  Ballard  v. 
Tomlinson,  L.  R.  29  Ch.  Div.  115,  it  was  held 
that  a  landowner  has  the  right  to  all  of  the 
percolating  stream  under  his  land,  the  court 
saying:  'This  percolating  water  below  the 
surface  of  the  earth  is  therefore  a  common 
reservoir  or  source  in  which  nobody  h|LS  any 
property,  but  of  which  everybody  has,  so  far 
as  he  can,  the  right  of  appropriating  the 
whole.  The  principle  of  natural  user  does 
not  apply  at  all.  The  plaintiff,  if  he  has  a 
right  to  use  anything  in  nature,  has  a  right 
to  exercise  that  user  by  all  the  skill  and  in- 
vention of  which  man  is  capable;  and  it 
seems  to  me  that  as  long  as  the  plaintiff  uses 
only  lawful  means  as  against  his  neighbor, 
however  ingenious  or  however  artificial  those 
means  may  be,  his  right  to  appropriate  the 
common  source  is  not  diminished  because  he 
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uses  the  most  artificial  or  most  ingenions 
methods.'  If  it  is  lawful  to  take  water 
from  a  substrata  by  the  'exercise  of  all  thfr 
skill  and  invention  of  which  man  is  capable,^ 
we  see  no  reason  why  it  is  not  lawful  to  pro- 
duce oil  by  those  means,  especially  as  the 
possession  of  the  soil  for  purposes  of  tillage 
gives  the  owner  no  actual  possession  of  the 
oil  and  gas  underlying  it.  The  evidence 
shows  that  the  gas  pump  has  been  in  con- 
stant use  in  all  fields^  except  one,  to  a  great- 
er or  less  extent,  since  the  discovery  of  oil; 
that  its  use  has  been  generally  recognized  by 
all  opnerators;  and  that  it  is  only  used  on 
wells  in  territory  which  is  almost  exhausted. 
Gas  pumps  have  been  used  in  this  field  for 
almost  a  year  past,  within  1,500  feet  of  the 
wells  of  both  plaintiff  and  defoidant,  with- 
out objection.  Their  cost  is  within  the 
reach  of  all  operators,  and,  when  used  by  all, 
none  are  injured. 

"It  seems  to  me  that  if  it  is  unlawful  to 
use  a  gas  pump,  because  its  use  may  perhaps 
lessen  the  supply  of  gas  in  the  well  of  an  ad- 
joining owner,  and  thereby  diminish  hift 
production  of  oil,  for  the  same  reason  it  is 
unlawful  to  use  a  steam  pump;  and,  if 
neither  gas  nor  steam  can  lawfully  be  used 
in  pumping,  very  few  wells  at  this  day  will 
pay  drilling  and  operating  expenses. 

"In  view  of  the  testimony  and  authorities 
above  cited,  we  conclude  Uiat  the  use  of  a 
gas  pump  by  defendant,  under  the  circum- 
stances of  this  case,  is  not  an  unlawful  act 
that  should  be  restrained  by  injunction ;  that 
the  plaintiff  is  not  entitled  to  the  relief 
prayed  for;  and  that  the  bill  should  be  dis- 
missed. And  now,  July  29,  1899,  the  pre- 
liminary injunction  heretofore  granted  in 
this  case  is  dissolved,  and  the  bill  dismissed, 
at  costs  of  plaintiff." 

Messrs.  A.  IC  Brown  and  Jolua  D» 
Brown  for  appellant. 

Messrs,  B.  W.  Cnmmina  and  J.  MeF. 
Oarpenter,  for  appellee: 

Water,  oil,  and  gas  stand  on  the  same  foot- 
ing and  belong  to  the  same  class  as  regards 
proprietary  and  other  rights  pertaining  to 
them. 

Westmoreland  d  C,  Natural  Gas  Co.  v.  De- 
Witt,  130  Pa.  235.  5  L.  R.  A.  731,  18  Atl. 
724;  Brown  v.  Spilman,  155  U.  S.  670,  39 
L.  ed.  304,  15  Sup.  Ct.  Rep.  245. 

No  one  has  at  any  time  any  property  in 
water  percolating  below  the  surface  of  the 
earth,  even  when  it  is  under  his  own  land; 
but  everybody  has  a  right  to  appropriate 
that  percolating  water,  at  least  while  it  is 
under  his  own  land,  to  the  extent  that  he 
may  take  it  all,  so  as  to  prevent  any  of  it 
going  on  the  land  of  his  neighbor. 

Ballard  v.  Tomlinson,  L.  R.  29  Ch.  Div. 
115;  Haldeman  v.  Bruckhart,  45  Pa.  514,  84 
Am.  Dec.  511:  Wheatley  v.  Baughy  25  Pa. 
528,  64  Am.  Dec.  721;  Lybei's  Appeal  106 
Pa.  626,  51  Am.  Rep.  542 ;  Pennsfflvania  Coat 
Co.  V.  Sanderson,  113  Pa.  145,  67  Am.  Rep. 
445,  6  Atl.  453;  WiUiams  ▼.  Ladew,  161  Pa. 
283,  29  Atl.  54. 
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what  of  a  novelty,  the  principles  which  con- 1  opinion  of  the  learned  coiirt  below,  and,  on 
trol  it  are  very  familiar,  and  perfectly  well  I  the  findings  of  fact  and  conclusions  of  law 
lettled.    They    are   well    expressed   in    the    there  contained,  toe  affirm  the  decree. 
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George  CREDLE    et    aL,    Admrs.,    etc.,  of 
Henry  W.   Wahab,  Deceased,  et  (U^ 
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!•  M esAe  proflta  are  recoverable  from 
m  defaultinv  vendee  In  a  land  contract 
for  the  time  that  he  withholds  possession  of 
the  premises  pending  an  action  of  ejectment 
against  him,  in  which  he  gives  a  defense  bond 
under  Code,  I  237. 

S.  Tlie  meaiinre  of  damages  In  ejeot* 
nent  for  withholding  possession  of  land  Is 
the  actoal  rental  value  of  the  land,  Irre- 
spective of  what  the  defendant  may  have 
gathered  from  It. 

S.  Tlie  court  may  itself  And  the  facta 
In  question  without  a  reference  theiefor, 
where  a  referee  has  failed  to  paas  upon  oh- 
jections  to  evidence. 

4.  Evidence  of  tlie  rental  valve  of  ad* 
JolntniT  farms  Is  not  admissible  on  the 
question  of  the  amount  recoverable  as  mesne 
profits  for  withholding  possession  of  land. 

(February  20,  1900.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  Hyde  County  in 
favor  of  plaintiffs  in  an  action  to  recover 
possession  of  real  estate  after  defendant  had 
defaulted  in  payment  of  the  first  instalment 
of  the  purchase  money  thereof.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Small  dt  Mael<eaa»  for  appel- 
lant: 

Section  237  In  no  wise  assumes  that  every 
plaintiff  in  an  action  to  recover  possession 
18  also  entitled  to  recover  rents  and  profits. 
The  object  of  the  statute  is  only  to  provide 
for  a  judgment  for  rents  and  profits  if  the 
facts  and  circumstances  of  the  particular 
case  shall  justify  such  a  Judgment. 

Allen  V.  Taylor,  96  N.  C,  sT,  1  S.  E.  462. 

This  is  one  of  the  actions  in  which  the 
plaintiffs  are  seeking  to  recover  the  posses- 
sion, and  are  not  entitled  to  recover  the 
rents  and  profits,  and  therefore  there  is  no 
liability  for  the  same  as  against  the  defend- 
ant or  his  surety. 

The  mortgagor  is  the  equitable  owner  and 
the  mortgagee  is  the  legal  owner  of  the  land. 
The  mortgi4a^r  is  allowed  to  remain  in  pos- 
session and  is  entitled  to  reasonable  notice 
to  quit,  and  entitled  to  receive  the  rents  and 
profits  while  he  is  in  possession. 

Hemphill  v.  Ross,  66  N.  C.  477;  PearsaU 
T.  Mayers,  64  N.  C.  649 ;  Wellborn  v.  Simon- 
ton,  88  N.  C.  268;  Killehrew  v.  Hines  104 
N.  C.  188,  10  S.  E.  169,  251 ;  Carr  v.  Bail, 


NoTB. — As  to  right  of  doweress  to  mesne 
profita  see  note  to  Roan  v.  Holmes  (Fla.)  21 
Lu  R.  A.  180. 

For  niesne  profits,  in  case  of  cotenancy,  see 
note  to  Gage  v.  Oage  (N.  H.)  28  L.  R.  A.  on 
paffo  857. 
48  li.  R.  A. 


114  N.  C.  284,  19  S.  E.  236;  Hinton  v.  WdU- 
ton,  115  N.  C.  7,  20  8.  E.  164. 

If  the  mortgagor  is  left  in  possession,  he 
is  regarded  for  most  purposes  as  the  owner 
and  takes  the  rents  and  profits. 

Pingrey,  Mortg.  S  826;  15  Am.  &  Eng. 
Enc.  Law,  p.  812,  note  3;  Teal  v.  Walker, 
111  U.  S.  248,  28  L.  ed.  417,  4  Sup.  Ct  Rep. 
420;  Freedman's  Sav.  A  T.  Co,  v.  Shepherd, 
127  U.  S.  494,  32  L.  ed.  163,  8  Sup.  Ct.  Rep. 
1250;  Betz  v.  Vemer  (N.  J.)  7  L.  R.  A.  note 
on  p.  630;  Pom.  Eq.  Jur.  9  1204;  Story,  Eq. 
Jur.  12th  ed.  1017 ;  Jones,  Mortg.  770,  771. 

Messrs.  Shepherd  dt  Shepherd  also  for 
appellant. 

Mr.  Charles  F*  Warren,  for  appellees: 

After  default  and  demand  the  possession 
of  the  vendee  or  mortgagor  is  unlawful. 

Kiser  v.  Combs,  114  N.  C.  640,  19  S.  E. 
664;  Hinson  v.  Smith,  ll8  N.  C.  503,  24  S. 
E.  541. 

If  the  plaintiffs  have  lost  title  pending  the 
action,  the  title  is  still  lodged  and  vested  in 
Makely,  not  a  stranger,  but  a  party  plain- 
tiff in  this  action,  and  Ayers  has  volunta- 
rily surrendered  to  him  the  possession  of  the 
land.  This  meets  the  requirement  that  in 
actions  of  ejectment  the  plaintiff  must  show 
the  legal  title  and  the  right  of  possession  un- 
der it,  both  at  the  time  the  action  is  brought 
and  at  the  time  of  the  trial. 

Arrington  v.  Arrington,  114  N.  C.  116,  Id 
S.  E.  278. 

The  mortgage  of  Makely  was  not  a  men- 
ace to  Ayers.  Makely  was  a  party  to  the 
bond  for  title,  and  bound  himself  by  its 
terms  and  provisions. 

Ayers  assumed  the  debts  as  a  part  of  the 
purchase  money,  and  became  the  principal 
debtor  and  primarily  liable  for  them,  Make- 
ly consenting.  He  made  default  in  his  pay- 
ments, and  by  reason  thereof,  Makely,  who- 
would  not  otherwise  have  foreclosed,  did  fore- 
close, and  Wahab  and  Credle  lost  the  farm. 

3  Pom.  Eq.  Jur.  fi  1206;  15  Am.  &  Eng.. 
Enc.  Law,  pp.  834,  835,  837-840;  Woodcock 
V.  Bostio,  118  N.  C.  822,  24  S.  E.  362;  Kerr,. 
Real  Prop.  S  2166. 

Where  the  right  or  title  of  the  plaintiff  in 
ejectment  expired  after  the  commencement 
of  his  suit,  but  before  trial,  and  there  waa 
consequently  no  Question  of  title  or  posses- 
sion to  try,  the  plaintiff  was  allowed  to  re- 
cover actual  damages. 

10  Am.  &  Eng.  Enc.  Law,  p.  537 ;  WUkes^ 
V.  Lion,  2  Cow.  333;  Woodhull  v.  Rosenthal,. 
61  N,  Y.  382 ;  Jackson  ea  dem.  Henderson  v. 
Davenport,  18  Johns.  295;  Brown  v.  Oallo- 
way,  Pet.  C.  C.  291,  Fed.  Cas.  No.  2,006; 
Doe  ea  dem,  Morgan  v.  Bluck,  3  Campb.  447 ; 
ThrMstout  ex  dem.  Turner  v.  Grey,  2  Strange^ 
1056;  Sutherland,  Damages,  S  848. 

Vendee  in  action  of  ejectment  by  vendor 
must  give  bond  before  answering. 

Allen  V.  Taylor,  96  N.  C.  37,  1  S.  E.  462. 
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^  Vendor  is  entitled  to  judgment  for  poBses 
«ion  unless  vendee  gives  bond  under  the  Code, 
§§  237,  390. 

The  demand  for  possession  and  refusal, 
the  bringing  of  the  action  of  ejectment,  and 
the  execution  of  bond  by  defendant,  are 
equivalent  in  law  to  an  entry. 

Dow  V.  Memphis  d  L.  R.  K.  Co.  124  U.  S. 
«52,  31  L.  ed.  665,  8  Sup.  Ct.  Rep.  673;  Sage 
V.  Memphis  d  L.  R.  R.  Co,  126  U,  S.  361, 
31  L.  ed.  694,  8  Sup.  Ct.  Rep.  887;  Freed- 
man*s  Suv.  d  T.  Co.  v.  Shepherd,  127  U.  S. 
494,  32  L.  ed.  163,  8  Sup.  Ct.  Rep.  1250. 

Clark,  J.,  delivered  the  opinion  of  the 
<sourt : 

The  vendee  having  defaulted  in  payment 
•of  the  first  instalment  of  the  purchase 
money,  due  November,  1894,  the  vendors 
(and  their  mortgagee,  Makely,  who  had 
joined  in  the  contract  of  sale)  brought  an 
action  of  ejectment  in  December,  1894,  at 
the  end  of  thirty  days  thereafter,  under  the 
terms  of  the  contract.  The  plaintiffs  could 
have  brought  their  action  either  (1)  for 
possession  of  the  land;  (2)  for  sale  and  fore- 
•closure;  or  (3)  in  persojiam,  for  judgment 
for  the  debt;  or  for  all  three.  They  elected 
to  take  the  first,  and  have  sued  for  posses- 
«ion  and  damages  for  withholding.  Allen  v. 
Taylor,  96  N.  C.  37,  1  S.  E.  462;  Silvey  v. 
Axley,  118  N.  C.  959,  23  S.  E.  933. 

The  defendant  contends  that  he  is  not  lia- 
ble for  mesne  profits,  and  relies  upon  Kille- 
hreio  V.  Bines,  104  N,  C.  182,  10  S.  E.  169, 
1251 ;  Carr  v.  Bail,  114  N.  C.  284,  19  S.  E. 
235;  and  Hinton  v.  Walston,  115  N.  C.  7, 
^0  S.  E.  164.  Those  cases  hold  that  a  vendee 
or  mortgagor,  before  or  after  breach,  who  is 
permitted  to  retain  possession,  is  entitled  to 
the  rents  and  profits  (unless  there  is  an  ex- 
press stipulation  in  the  contract  or  mortgage 
to  the  contrary,  as  in  Crinkley  v.  Egerton, 
113  N.  C.  444,  18  S.  E.  669;  Jones  v.  Jonei, 
117  N.  C.  254,  23  S.  E.  214)  ;  but  here  the 
withholding  by  the  defendant,  after  action 
hrought  in  December,  1894,  was  wrongful, 
And  he  became  liable,  like  any  other  defend- 
«.nt  in  ejectment,  for  the  mesne  profits.  For 
what  other  purpose  than  to  secure  such 
mesne  profits  is  the  defense  bond  required, 
•under  Code,  §  237?  Had  the  bond  not  been 
given,  or  not  been  raised  to  $5,000,  as  re- 
■quired  by  the  court  (Rollins  v.  Henry,  77  N. 
•C.  467),  the  plaintiffs  would  have  had  pos- 
session by  default  (Code,  §  390;  Norton  v. 
McLaurin,  125  N.  C.  185,  34  S.  E.  269,  and 
cases  cited)  ;  or  if  the  defendant  had  been 
■allowed  to  defend  without  the  bond,  by  rea- 
son of  poverty,  a  receiver  would  have  been 
appointed  to  secure  the  rents  and  profits 
{Norton  v.  White,  84  N.  C.  297) .  This  case 
•differs  from  Leach  v.  Curtin,  123  N.  C.  85, 
31  S.  E.  269,  in  that  possession  is  here  sued 
for  and  demanded  in  the  complaint.  The  de- 
fendant surrendered  possession  to  Makely 
in  May,  1896.  That  did  not  release  the  de- 
fendant's liability  for  rents  and  profits  for 
1895,  during  the  wrongful  withholding,  un- 
less there  had  been  a  stipulation  to  that  ef- 
fect. Otherwise,  any  tenant  in  possession 
•could  wrongfully  withhold  possession  of  land 
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after  action  brought,  and  enjoy  the  renti 
and  profits  till  forced  to  trial,  and  then  re- 
lease himself  and  bond  from  liability  for 
mesne  profits  by  abandoning  possession.  In 
such  case  the  plaintiffs  take  judgment  for 
the  mesne  profits  till  they  got  poesesaion, 
and  for  the  title,  but  not  for  the  possession. 
Woodley  v.  HasseU,  94  N.  C.  167;  Clark's 
Code,  3d  ed.  §  384.  Under  the  former  p^a^ 
tice,  in  actions  of  ejectment,  damages  were 
recoverable  only  up  to  the  time  action  was 
begun,  but  under  the  present  system  they  are 
recoverable  up  to  the  trial.  Pearson  v. 
Carr,  97  N.  C.  194,  1  S.  E.  916;  Arnngton 
V.  ArHngton,  114  N.  C,  at  page  120,  19  S. 
E.,  at  page  279;  10  Am.  &  Eng.  Enc.  Law, 
1st  ed.  p.  537;  Sutherland,  Damages,  §  848. 
Here,  up  to  surrender  of  premises,  and  by 
agreement  in  the  order  of  reference,  tbei 
are  restricted  to  the  rents  and  profits  for  the 
year  1895. 

The  mortgagee,  Makely,  foreclosed  and 
bought  the  premises  in  May,  1896.  Thai 
could  have  no  effect  upon  the  liability  of  the 
defendant  for  mesne  profits  during  his  wrong- 
ful withholding.  This,  being  "fruit  fall- 
en," by  the  defendant's  own  authorities  {Kil- 
lebrew  v.  Hines  and  others,  above  cited), 
would  go  to  the  plaintiffs  Credle  k  Wahab. 
and  not  to  their  ooplaintiff  and  mortgagee, 
Makely.  But  the  defendant  is  relieved  from 
difficulty,  as  Makely  is  a  coplaintiff,  assent- 
ing to  the  recovery  of  judgment  by  Credle 
&  Wahab,  and,  besides,  his  express  agree- 
ment, releasing  such  mesne  profits  to  them, 
is  in  the  record. 

The  referee  finds  as  a  fact  that  the  defend- 
ant, by  his  negligence  and  want  of  good  hus- 
bandry, materially  lessened  the  productiTe- 
ness  of  the  land,  and  exposed  the  crop  to  the 
depredation  of  hogs  and  cattle.  He  corrcctiT 
held,  as  a  matter  of  law,  that  the  measure 
of  damages  was  the  actual  rental  value  of 
the  land,  and  not  what  the  defendant  actu- 
ally gathered  from  the  land.  The  language 
of  the  defense  bond  required  by  Code,  §  237. 
is  for  payment  of  costs  and  damages  for  loss 
of  rents  and  profits.  The  object  is  to  put 
the  plaintiffs,  when  wrongfully  kept  out  of 
possession,  in  statu  quo,  by  giving  as  com- 
pensation the. rental  value  that  could  have 
been  had  if  the  possession  of  the  premises 
had  not  been  withheld.  10  Am.  &  Eng.  Enc. 
Law,  1st  ed.  p.  642   (c). 

The  defendant  further  excepted  becaufse 
the  referee  failed  to  pass  upon  certain  objec- 
tions to  evidence,  and  that  the  judge,  in- 
stead of  referring  the  case,  found  those  facts 
himself.  This  was  admissible  (Wallace^. 
Douglass,  103  N.  C,  19,  9  S.  E.  453;  BrackeH 
V.  Gilliam,  125  N.  C.  380,  34  S.  E.  444) ;  and 
the  defendant  has  had  benefit  of  those  excep- 
tions in  his  exceptions  to  the  rulings  of  the 
judge.  Nor  was  there  error  in  the  referee 
rejecting  evidence  as  to  rental  value  of  ad- 
joining farms,  as  that  would  have  raised 
collateral  issues.  Warren  v.  Makely,  85  N. 
C.  12;  Bruner  v.  ThreadgiU,  88  N.  C.  361; 
Hinton  v.  Pritchard,  98  N.  C,  355,  4  S.  E. 
462. 

Affirmed. 
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Albert  DALLEliAND  et  al.,  Appts., 

'isaae  SAALFELDT,  Admr.,  etc.,  of  David 
Saalfeldt,  Deceased. 

(176  III.  810.) 

*l.  Tliat  failure  to  comply  ^ritli  an  or- 
dinance rcqnlrinir  the  opcninirs  into 
elevator  aliafta  to  be  kept  oloaed  when 
not  Ln  UM  was  negligence,  and  wae  the  proxi- 
mate cause  of  the  death  of  a  person  who 
fell  down  the  shaft,  may  be  found  from  evi- 
dence showing  that  such  person,  who  was 
attempting  to  ascend  on  the  elevator,  was 
•  required  to  stand  near  the  edge  to  operate 
it,  and  that  the  opening  was  protected  only 
by  a  tiar  across,  while  the  lining  of  the  ele- 
vator shaft  made  a  horlsontal  edge  above 
the  oi>enlng,  so  that  one  standing  near  the 
opeiUng  might  come  In  contact  with  such 
bar  or  edge  and  be  dragged  from  the  elevator 
and  precipitated  down  the  shaft. 


2.  Tbe  dangrem  attendant  npon  tbe 
rnnulnflT  of  an  unsafe  elevator  are  not 

assumed  by  one  employed  to  wash  bottles  In 
the  basement,  and  whose  duty  does  not  In- 
volve the  use  of  the  elevator. 
8.  IVbether  or  not  an  employee  acts 
properly  in  obeying:  an  order  of  a  fore- 
man to  take  bottles  to  an  upper  floor  by  the 
use  of  an  elevator  Is  a  question  for  the  jury. 

4.  A  yonth  nineteen  years  old,  employed 
only  five  to  seven  weeks  at  work  In  which  he 
occasionally  uses  an  elevator,  is  not,  as  mat- 
ter of  law,  charged  with  knowledge  that  It 
Is  unsafe,  where  no  Instruction  upon  the 
matter  Is  given  him,  and  there  Is  nothing 
to  shoiw  that  the  danger  Is  apparent. 

5.  An  employee  vrbo  performs  a  par* 
ticnlar  ser«-lce  by  order  of  the  foreman, 
which  Is  outside  the  scope  of  his  employment, 
does  not  thereby  assume  risks  Incident  there- 
to unless  they  are  such  that  an  ordinarily 
prudent  man  would  not  encounter  them. 

(October  24,  1898.) 


■39oTn. — Hervanft  right  of  action  for  4Hjuriea 
received  <i»  olteying  a  direct  command. 

I.  Jntroduciory. 

II.  IHreot  ordere,  am  immaterial  factor, 
where  the  risk  to  which  they  exposed 
the  eervant  woe  one  of  thoae  aeaumed. 
•  III.  Contributory  negligence,  when  not  predi- 
cated of  compliance  with  a  direct  or- 
der. 
IT.  Master  and  eervant  not  upon  the  eame 

footing. 
V.  Servant  uaualhf  entitled  to  act  on  the 
aeaumption    that  hia   maater  haa  per- 
formed and  will  perform  hie  duty. 
^¥1.  Rationale  of  the  eervanPe  right  to  rely 
on  the  maater. 

a.  Order  an  implied  aaeurance  of  safe- 

ty. 

b.  Order  tends  to  throw  servant  off  his 

guard. 

c.  Necesifity  for  prompt  ohedienoe. 

d.  Direct  order  tends  to  negative  vol- 

untariness of  action. 
VII.  When  direct  orders  wUl  not  justify  the 
servant's  obedience. 
Till.  Negligence  in  respect  to  the  manner  of 
carrying  out  the  order. 
IX.  Specific  order  no  excuse  unless  the  serv- 
ant's €ict  was  induced  by  it. 
X.  By  whose  orders  the  master  is  bound. 


h    Introductory. 

The  fact  that  the  servant  at  the  time  when 

"^he  was  Injured  was  complying  with  a  direct, 
specific,  personal  order  of  his  master,  or  his 
master's  representative,  has.  It  Is  well  settled, 
a  material  bearing  upon  the  question  whether 
he  can  hold  the  master  responsible.  Haley  v. 
Case  (1886)  142  Mass.  816,  7  N.  B.  877,  hold- 
ing that  an  Instruction  requested  by  the  de- 
fendant, which  enunciated  the  doctrine  as  to  the 
effect  of  tbe  plaintiff's  knowledge,  was  properly 
qualified  by  the  addition  of  words  drawing  the 
attention  of  the  jury  to  the  aspect  of  the  evi- 
dence, though,  as  the  cases  to  be  cited  below 
indicate,  the  significance  of  this  fact  is  very 
different  according  as  the  defense  of  an  as- 

'Bumptlon  of  the  risk  or  of  contributory  negll- 

;  gence  is  relied  upon. 

The  modifications  of  ordinary  principles  which 
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result  from  the  Introduction  of  the  elements 
may  be  referred  to  three  distinct  conceptions: 

1.  That  it  Is  culpable  to  direct  a  servant  to 
do  something  which  for  any  reason  exposes  him 
to  an  extraordinary  risk,  of  which  the  master 
has,  and  the  servant  has  not,  actual  or  con- 
structive notice,  unless  the  direction  Is  accom- 
panied by  appropriate  instruction  and  wan> 
Ing.  The  unfitness  of  the  servant  himself  may 
make  a  risk  extraordinary  as  to  him  which 
would  not  be  so  as  to  another  servant.  Kehler 
V.  Schwenk   (1892)   151  Pa.  505,  25  AU.  130. 

Thus,  a  railroad  company  Is  liable  for  Inju- 
ries received  by  an  lnexi>ertenced  brakeman  In 
making  a  dangerous  coupling  In  the  night-time, 
where  the  conductor  refused  to  allow  anyone 
else  to  make  It,  and  up  to  the  time  of  the  ac- 
cident kept  persistently  urging  him  to  expedite 
the  task,  with  full  knowledge  of  the  danger  to 
which  he  was  exposed.  Bhadd  v.  Georgia,  C. 
ft  N.  R.  Co.  (1895)  116  N.  C.  968,  21  8.  E.  554. 

In  Sullivan  v.  India  Mfg.  Co.  (1873)  113 
Mass.  890,  where  the  defendant  bad  a  verdict, 
the  ^urt  remarked,  in  discussing  the  correct- 
ness of  the  charge  given  by  the  trial  judge,  that 
where  a  boy  fourteen  years  old  Is  Injured,  by 
moving  cog-wheels.  It  Is  competent  for  him, 
although  he  obeys  the  order,  to  show  that  the 
employer  was  negligent  in  exposing  him  to 
peril  which  he  was  Incapable  of  appreciating 
without  proper  Instructions. 

See  also  note  to  James  v.  Rapides  Lumber  Co., 
44  L.  R.  A.  88, — The  duty  of  a  master  to  instruct 
and  warn  his  servants  as  to  the  perils  of  .the 
employment. 

2.  Another  of  these  conceptions  is  that  the 
order  has  an  effect  analogous  to  that  ascribed 
In  some  cases  to  a  promise  by  the  master  to  re- 
move a  certain  cause  of  danger,  that  is  to  say, 
as  an  implied  stipulation  on  the  master's  part 
that  he  will  take  upon  himself  the  responsibili- 
ty for  any  Injuries  resulting  from  obedience  to 
the  order. 

8.  That  the  circumstance  of  the  directions 
having  Immediately  preceded  and  occasioned 
the  act  of  the  servant  may  properly  be  deemed 
to  justify  the  inference  that  there  was  neither 
that  free  and  deliberate  exercise  of  the  will, 
nor  that  perfect  appreciation  of  the  nature  and 
extent  of  the  .peril  which,  as  is  shown  else- 
where, are  essential  elements,  both   of  an  as> 


754 


Illinois  Hupremb  Coubt. 


OCT.^ 


APPEAL  by  defendants  from  a  judgment 
of  the  Appellate  Courts  First  District, 
aflirming  a  judgment  of  the  Circuit  Court 
for  Cook  County  in  plaintiff's  favor  in  an 
action  brought  to  recover  damages  for  the 
alleged  negligent  killing  of  plaintiff's  intes- 
tate.   Affirmed. 

Statement  by  Carter,  Ch.  J.: 

David  Saalfeldt,  a  youth  nineteen  years 
old,  was  employed  by  appellants  in  their 
bottling  works  in  the  city  of  Chicago,  to 
wash  bottles.  While  thus  employed,  to- 
gether with  two  other  servants  of  appel- 
lants, in  the  basement  of  appellants'  estab- 
lishment, Cavanaugh,  the  foreman  there,  re- 
ceived an  order  from  Casey,  the  foreman  on 
the  third  floor,  to  send  him  (Casey)  some 
bottles.  The  foreman  shouted  an  order  to 
the  three  bottle  washers  to  send  some  bot^ 


ties  to  the  third  floor,  without  designating- 
which  of  them  should  do  it.  Cavanaugh  te§> 
tified  that  Saalfeldt  had  no  orders  to  eend 
up  bottles,  but  that  there  were  standing  or- 
ders that  the  two  other  men  should  send 
them,  but  Keating,  the  general  manager,  tes- 
tified: "His  duty  was  to  wash  botUet, 
clean  them  properly,  and  put  them  to  drain. 
It  was  not  his  special  duty  to  bring  up  and 
down  bottles,  but  he  did  so  at  times.  When 
he  was  asked  to  assist  one  of  the  foremen  in 
taking  a  large  load  of  bottles  off,  it  was  hii 
duty  to  accompany  the  men.  The  bottles 
were  carried  in  cases  and  barrels."  Saal- 
feldt, however,  put  a  case  of  bottles  on  the 
freight  elevator,  and  went  up,  managing  the 
elevator  himself,  and  delivered  the  bottles 
to  Casey  on  the  third  floor.  He  then  re- 
turned to  the  elevator,  to  go  up  and  get 
some  bottles,  as  he  said,  from  the  fi^fth  floor. 


sumption  of  risks,  and  of  contributory  negli- 
gence. 

The  first  of  these  conceptions  has  been  dis- 
cussed elsewhere,  the  rules  appropriate  to  the 
supposed  situation  being,  in  fact,  precisely  the 
same  from  the  standpoint  whether  the  servant 
encountered  the  danger  as  a  consequence  of 
general  or  of  specific  orders.  See  note  to 
James  v.  Rapides  Lumber  Co.  (La.)  44  L.  R.  A. 
88,  on  the  duty  of  the  master  to  instruct  and 
warn  servauits  of  perils.  As  to  injuries  outside 
scope  of  services,  see  note  to  Olson  v.  Minneap- 
olis ft  St.  L.  R.  Co.  post,  796. 

The  second  rarely  emerges  In  the  language 
used  by  Judges,  and  need  only  be  noticed  in 
passing. 

See  Indianapolis  ft  C.  R.  Co.  v.  Love  (1858) 
10  Ind.  554,  where  the  master  is  said  to  "as- 
sume the  risk.*' 

The  phrase  that  "the  master  became  subject 
to  ail  the  risk  of  an  accident"  is  used  in  Kehler 
T.  Schwenk  (1892)  151  Pa.  505,  25  Atl.  180. 

The  third,  which  has  an  immediate  reference 
to  thQ  mental  condition  of  the  servant,  and  to 
the  quality  of  his  overt  act,  will  now  be  dealt 
with  under  convenient  headings. 

It  is  not  nece€isary  for  the  purposes  of  the 
general  rule  that  the  words  of  the  superior 
servant  which  induced  the  Injurious  act  idiould 
have  been  of  a  formally  imperative  character, 
but  only  that  they  should  be  reasonably  sus- 
ceptible of  being  construed  as  a  specific  order. 
A  workman  who  said  to  the  foreman  when  told 
to  clear  the  track  as  a  train  was  coming, 
"Tliere  are  two  stones  on  the  track  ;'*  and  was 
told,  "It  is  time  you  were  getting  them  off,"  is 
Justified  in  considering  this  an  order  to  take 
them  off.  Stephens  v.  Hannibal  ft  St.  J.  R.  Co. 
(1885)  86  Mo.  221  (1888)  96  Mo.  207,  0  S. 
W.  589. 

II.  Direct  orders  an  immaterial  factor  where 
the  risk  to  trhich  they  eatposed  the  servant 
was  one  of  those  assumed. 

As  the  only  necessary  elements  In  an  assump 
lion  of  a  risk  are  that  the  servant  understood 
it  and  voluntsrily  incurred  it,  it  is  obvious  that 
where  the  defense  is  relied  upon,  the  fact  that 
the  servant  was  acting  in  obedience  to  a  direct 
command  when  he  undertook  the  work  which 
led  to  his  being  injured  will  not  avail  him, 
where  it  appears  that  he  appreciated  the  perils 
involved,  and  the  command  was  not  such  as  to 
amount  to  what  the  law  regards  as  coerci(Mi. 
The  master,  therefore,  incurs  no  special  respon- 
sibility by  ordering  the  servant  to  perform  one 
of  his  ordinary  duties  in  the  regular  course  of 
48  L.  R.  A. 


the  work.  Davis  v.  Detroit  ft  M.  R.  Co.  (1870) 
20  Mich.  105,  4  Am.  Rep.  364 :  Wilson  v.  Tre^ 
mont  ft  S.  Mills  (1893)  159  Mass.  154,  84  X.  B. 
90  (servant  of  full  age  injured  while  attempt- 
ing to  hold  a  bag  which  was  being  filled  witk 
cotton  taken  from  a  dryer  over  spikes  drirea 
in  a  beam  so  high  that  he  could  only  reach  it 
with  his  finger.  The  court  said :  "The  mere 
fact  that  the  defendant  told  him  to  take  the 
cotton  from  the  dryer  did  not  make  a  concealed 
danger  of  that  which  was  obvious  before,  or 
render  involuntary  his  assumption  of  a  rlA 
which  was  incident  to  and  part  of  his  regular 
work,  and  which  he  knew  to  be  aach  and  under- 
stood"). 

Merely  directing  a  servant  to  work,  "quick'* 
does  not  render  a  master  liable  for  injuries  re- 
ceived by  him  in  operating  a  machine,  the  dan- 
gers from  which  were  open  and  obvious.  Rucb- 
insy  V.  French  (1897)  168  Mass.  68.  46  N.  E. 
417   (verdict  for  plaintiff  rfghtly  directed). 

One  ordered  by  his  foreman  to  clean  rolls  Ut 
a  mill,  and  who  has  equal  knowledge  with  the 
foreman  of  the  danger  in  attempting  to  clean 
them  on  the  front  side,  assumes  the  risk  of  at- 
tempting to  clean  them  from  that  side,  wheth- 
er he  ought  to  have  obeyed  the  order  of  the 
foreman  or  not.  Kean  v.  Detroit  Copper  ft 
Brass  Rolling  Mills  (1887)  66  Mich.  277,  S3  N. 
W.  395. 

A  tranuner  in  a  mine,  who  obeys  directions 
to  help  fix  a  roof  and  take  down  some  groimd 
in  a  stope,  and  is  injured  by  ore  or  rock  falHaf 
from  a  roof  which  has  Just  been  tested  in  his 
presence,  assumes  the  risk.  Paule  v.  Florence 
Min.  Co.  (1891)  80  Wis.  350,  60  N.  W.  189. 

There  Is  no  doubt  of  the  general  rale  that 
one  who,  knowing  and  appreciating  the  danger, 
enters  upon  a  perilous  work,  even  though  he 
does  so  unwillingly  and  by  order  of  bis  superior 
officer,  must  bear  the  risk ;  but  where  he  la  not 
aware  of  the  danger,  and  such  ignorance  is 
consistent  with  due  precaution.  It  Is  otherwise. 
Ferren  v.  Old  Colony  R.  Co.  (1887)  143  Bfaaa 
197.  9  N.  B.  608 ;  8.  P.  Cincinnati,  N.  O.  ft  T.  P. 
R.  Co.  V.  Mealer  (1892)  6  U.  8.  App.  86,  60- 
Fed.  Rep.  725.  1  C.  C.  A.  633 :  Fitsgerald  v. 
Honkomp   (1892)   44  111.  App.  865. 

In  other  words,  he  does  not  make  himself 
an  insurer  of  the  servant's  safety  because  the 
latter  is  requested  to  Incur  a  danger,  provided 
that  danger  is  one  manifestly  incident  to  the 
employment.  Welch  v.  Brainard  (1895)  108 
Mich.  38,  65  N.  W.  667  (employer  la  not  liable 
for  an  injury  to  a  servant  caused  by  the  fall  of 
ensilage  10  feet  deep,  resulting  from  the  lat- 
ter's  undermining  the  same,  although  the  fonn- 
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for  Casey.  Casey  testified  that  he  was  look- 
ing at  the  elevator  at  the  time,  and  in  ahout 
half  a  minute  after  Saalfeldt  started  up 
saw  him  falling  below  the  elevator  down  the 
elevator  shaft.  Saalfeldt  fell  to  the  base- 
ment, and  was  killed.  The  elevator  stopped 
automatically  a  few  inches  above  the  fifth 
floor.  No  one  saw  Saalfeldt  when  he  fell 
into  the  shaft,  or  testified  how  the  accident 
happened. 

At  the  time  of  the  injury  the  following  or- 
dinances were  in  force  in  Chicago,  and  were 
given  in  evidence; 

"§  1571.  Hoistways  in  which  an  elevator 
shall  be  used  shall  be  constructed  entirely 
of  brick,  from  its  lowest  point,  extending  up 
through  and  6  feet  above  the  roof.  All  open- 
ings in  such  hoistway  shall  be  protected  by 
iron  doors,  and  no  wood  shall  be  used  upon 
the  inside  of  such  hoistways. 


"8  1572.  Doors  in  such  shaft  shall  be 
made  of  metal,  and  the  catches  or  fastenings 
upon  such  doors  shall  be  so  placed  that  they 
can  be  opened  only  from  the  inside  of  the 
shaft  and  entirely  under  the  control  of  the 
elevator  operator. 

"S  1573.  All  openings  not  having  doors 
shall  have  metallic  frames,  with  prismatic 
lights  in  iron  frames." 

"5  1614.  All  doors  in  shafts  of  elevators 
shall  have  latches  so  contrived  that  a  key 
shall  be  used  to  unlatch  the  doors  from  the 
outside,  but  may  have  a  knob  or  handle  to 
open  the  door  from  the  inside." 

"§  1653.  It  shall  be  the  duty  of  every  per- 
son owning,  controlling,  and  operating  or 
using,  as  owner,  lessee,  or  agent,  any  pas- 
senger or  freight  elevator  in  any  building 
within  the  corporate  limits,  to  employ  som^ 
competent  person  to  take  charge  of  and  oper- 


er  directed  the  work  to  be  doDe  by  undermining 
instead  of  by  taking  from  the  top). 

A  similar  role  holds  where  the  risk  encoun- 
tered falls  under  the  description  of  extraordi- 
nary, provided  only  it  was  one  which  the  serv- 
ant must  be  taken  to  have  fully  understood. 
Llnch  V.  Sagamore  Mfg.  Co.  (1887)  143  Mass. 
20t!,  0  N.  E.  728  (servant  injured  by  explosion 
of  steam  pipe  caused  by  his  letting  steam  into 
it  while  it  was  full  of  water,  the  danger  of  do- 
ing this  being  known  to  him.  No  recovery, 
though  he  was  acting  under  orders  and  unwill- 
ingly), lloth  V.  Peters  (1882)  55  Wis.  405, 
13  N.  W.  219  (servant  injured  by  fall  of  lumber 
from  a  car  which  was  slippery  from  frost  and 
ice  cannot  recover,  though  he  assumed  the 
place  of  danger  by  the  direction  of  the  fore- 
man). 

A  carpenter  sent  to  do  some  work  in  a  brew- 
ery, and  there  directed  to  place  a  stringer  in  a 
certain  room,  from  which  he  is  driven  out  by 
the  fumes  of  ammonia,  who  when  ordered  by 
the  sui)erintendeat  of  the  brewery  to  try  again, 
saying  that  the  work  must  be  done,  makes  an- 
other attempt.  In  which  he  is  seriously  injured, 
assumes  ail  the  risk,  and  cannot  recover.  Beit- 
tenmiller  v.  Bergner  &  E.  Brewing  Co.  (1888) 
22  W.  N.  C.  83,  12  Atl.  509. 

An  employee  of  ordinary  Intelligence,  who 
knows  that  trenches  are  liable  to  cave  in,  and 
ihnt  the  one  In  which  he  is  working  has  Just 
partially  caved  in  at  a  distance  of  a  few  feet, 
nsKumes  the  risk  of  returning  to  his  work  there- 
in upon  an  order  of  the  superintendent.  Show- 
alter  V.  Fairbanks,  M.  ft  Co.  (1804)  88  Wia 
37G.  60  N.  W.  257. 

Where  the  plaintiff  has  been  using  a  handcar 
which  for  three  months  he  hns  known  to  be  de- 
fective, the  obligations  of  the  parties  are  not 
changed  by  the  mere  fact  that  when  the  time 
comes  for  suspending  work  at  noon  the  foreman 
tells  him  and  his  fellow  workmen  to  get  on  the 
car  and  go  to  dinner.  The  rule  which  relieves 
a  servant  from  the  consequences  of  continu- 
ing to  work  with  knowledge  of  danger  when  he 
Is  ordered  by  the  employer  or  his  representa- 
tive into  a  position  of  extra  hazard  has  no  ap- 
plication to  such  a  case.  Burlington  ft  C.  R. 
Co.  V.  Uehe  (1802)  17  Colo.  280,  29  Pac.  175. 
Speaking  generally,  therefore,  the  doctrine 
that  a  servant  acting  under  the  direct  orders 
of  the  master  or  a  superior  coservant  does  not 
assume  the  risk  Incident  to  the  work  is  not  ap- 
plicable except  where  the  service  Is  a  special 
ooe,  and  not  even  then  where  the  danger  is 
open  to  a  person  of  ordinary  prudence  and  In- 
tellifirence.  Stuart  v.  New  Albany  Mfg.  Co. 
(1895)  15  Ind.  App.  184,  48  N.  E.  961. 
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III.  Contributory  negligence,  when  not  predi- 
cated of  compliance  icith  a  direct  order. 

Some  Judges,  following  out  the  analogy  of 
the  doctrine  ststed  In  the  last  section,  have 
held  that  the  rule  by  which  contributory  negli- 
gence is  inferred,  as  matter  of  law,  from  the 
undertaking  or  continuance  of  work  which  en- 
tails an  abnormal  risk  of  which  the  servant 
was  aware.  Involves  the  corollary  that  the  addi- 
tion of  the  element  of  a  direct  order  will  not 
prevent  the  defense  from  taking  effect  if  the 
servant  understood  the  perils  to  which  he 
would  be  exposed  In  obeying  that  order.  Bak- 
er V.  Western  ft  A.  R.  Co.  (1882)  68  Ga.  609 
(dangerously  defective  tool  used  under  orders 
of  foreman)  ;  Bell  v.  Western  ft  A.  R.  Co.  (1883) 
70  Ga.  666  (hand-car  known  to  be  defective)  ; 
8.  p.  Nelling  V.  Industrial  Mfg.  Co.  (1886)  78 
Ga.  260.  See,  however.  Central  R.  Co.  v.  De 
Bray  (1883)  71  Ga.  406. 

But  by  almost  all  courts.  Including  those  who 
apply  the  rule  Just  referred  to  (see  Pennsyl- 
vania, Illinois,  and 'North  Carolina  cases  cited 
infra),  it  is  held  that  the  fact  of  the  servant's 
having  been  directly  ordered  to  do  the  act  which 
caused  the  injury  Introduces  into  the  situa- 
tion a  differentiating  circumstance,  which  will 
render  his  contributory  negligence  a  question 
for  the  Jury  in  nearly  every  conceivable  state 
of  the  evidence.  It  does  not  follow  that  be- 
cause the  servant  could  Justify  a  disobedience 
of  the  order  he  Is  guilty  of  negligence  In  obey- 
ing it.  Stephens  v.  Hannibal  ft  St.  J.  R.  Co. 
(1888)  96  Mo.  207,  0  S.  W.  689. 

In  other  words.  If  the  master,  knowing  of 
the  existence  of  abnormal  dangers,  commands 
and  urges  the  servant  to  do  something  which 
Involves  exposure  to  him,  and  an  accicdent 
happens  In  consequence  of  the  servant's  obedi- 
ence, his  previous  knowledge  of  those  dangers 
will  not,  of  Itself,  prevent  his  recovering  dam- 
ages. Mollne  Plow  Co.  y.  Anderson  (1886)  19 
111.  App.  417. 

Hence  we  find  it  laid  down  In  a  leading  ftase 
that  where,  In  obedience  to  an  order,  the  serv- 
ant performs  a  duty  which,  though  dangerous, 
Is  not  so  dangerous  as  to  threaten  immediate 
injury,  or  where  It  Is  reasonably  probable  that 
the  work  may  be  safely  done  by  using  extra- 
ordinary caution  or  skill,  he  may  recover  If 
injured.  Patterson  v.  Pittsburg  ft  C.  B.  Co. 
(1874)  76  Pa.  889,  18  Am.  Rep.  412,  where 
the  Injury  was  caused  by  a  defective  switch. 
The  court  said  :  "Let  it  be  considered  that  the 
switch  In  question  was  dangerous,  yet  doubtless 
many  trains  had  passed  over  It  safely,  and 
hence  a  man  of  common  prudence  might  well 
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ftte  the  same,  and  any  such  person  who  shall 
neglect  to  comply  with  the  proYisions  of 
this  section  shall  be  fined  the  sum  of  $10  for 
each  and  every  day  of  such  neglect." 

The  doors  to  the  elevator  shaft  were  of 
wood,  and  could  be  opened  either  from  the 
elevator  side  or  the  room  side.  ''In  the  base- 
ment and  fourth  and  fifth  fioors  were  fold- 
ing doors,  working  on  hinges,  and,  includ- 
ing both  doors,  about  6  feet  wide.  The  first, 
second,  and  third  stories  had  sliding  doors 
the  full  width  of  the  respective  openings, 
and  were  operated  by  lifting  or  sliding  up 
the  door  toward  the  ceiling,  where  it  re- 
mained until  pulled  down.  There  was  a 
bar  across  each  door,  from  2V^  to  3  feet  from 
the  floor,  which  was  attached  by  hinges  at 
one  end,  and  could  be  raised  or  lowered  from 
^ther  side  or  outside  the  elevator.  No  par- 
ticular person  had  charge  of  the  elevator  or 


its  operation  at  the  time  of  the  accident,  nor 
was  any  person  employed  by  appellants  for 
that  special  purpose."  The  doors  were  kept 
open  in  the  daytime.  Eisendrath,  an  archi- 
tect, testified  tiiat  the  elevator  carriage  was 
in  the  regular  form  of  a  fright  elevator,— 
"simply  a  large  platform  with  the  mnsl 
side-bars  and  cross-bars  to  hang  the  carriage 
on."  Saalfeldt  had  run  the  elevator  up  and 
down  a  number  of  times — one  witness  testi- 
fied to  a  dozen  times,  and  another  testified 
that  he  manifested  ability  to  handle  it,— 
but  it  did  not  appear  from  the  evidence 
whether  or  not  the  proper  and  wafer  mode  of 
using  it  had  been  explained  to  him,  or 
whether  he  fully  understood  how  to  use  or 
control  it  The  evidence  tended  to  show 
that  the  deceased  was  an  intelligent  boy,  so- 
ber, industrious,  and  careful.  Appellee  re- 
covered a  judgment  for  $1,750.    llie  appel- 


conclade  that,  though  It  was  more  than  ordi- 
narily dangeroas,  yet  many  more  trains  might 
In  like  manner  be  passed  over  It  safely.  Under 
such  a  state  of  facts  the  condactor  might  prop- 
erly rest  npon  the  judgment  of  his  superiors 
who  requested  him  to  continue  its  use,  hoping 
that  by  extra  oars  and  skill  he  might  avert 
accidents  until  the  switch  was  reconstructed 
or  properly  repaired.  On  the  other  hand,  if 
the  defect  was  so  great  that  obviously  with  the 
use  of  the  utmost  skill  and  care  the  danger 
was  Imminent,  so  much  so  that  none  hut  a  reck- 
less man  would  Incur  It,  the  employer  would 
not  be  liable.*' 

It  would  be  a  very  unjust  rule  which  would 
allow  a  master  to  shield  himself  from  responsi- 
bility for  the  conseguenoe  of  his  own  negligence 
by  alleging  those  acts,  not  inevitably  or  imme- 
diately dangerous,  to  have  been  negligent, 
which  his  servant  performed  hy  his  express 
order.  Hawley  v.  Northern  C.  B.  Co.  (1880) 
82  N.  Y.  870,  citing  the  Pennsylvania  case 
which  has  also  been  approved  In  Chicago  &  N. 
W.  B.  Co.  V.  Bayfield  (1877)  87  Mich.  205,  and 
Blchmond  ft  D.  B.  Co.  v.  Budd  (1892)  88  Va. 
648,  14  S.  B.  861  (following  the  Pennsylvania 
case,  where  a  brakeman  who  was  engaged  In 
oneonpllng  a  car  without  a  stick.  In  contraven- 
tion of  rules,  but  by  order  of  the  conductor, 
was  thrown  off  the  flat  car  where  he  was 
standing  and  run  over). 

To  the  same  effect,  see  Stuart  v.  Evans 
(1883)  49  L.  T.  N.  S.  138,  31  Week  Bep.  706, 
per  Williams,  J. ;  Illinois  Steel  Co.  v.  Schyman- 
owski  (1896)  162  111.  447,  44  N.  B.  876;  Nor- 
folk ft  W.  B.  Cb.  V.  Ampey  (1896)  98  Va.  108, 
25  S.  B.  226  (servant  knew  that  appliances 
for  coupling  where  defective,  but  believed  that 
the  coupling  ordered  could  be  safely  made  by 
hand)  ;  Louisville,  B.  ft  St.  L.  Consol.  B.  Co.  v. 
Uts  (1892)  133  Ind.  265,  32  N.  E.  881  (fact 
that  brakeman  walked  along  the  top  of  a  train 
moving  at  a  high  rate  of  speed  not  necessarily 
a  bar  to  his  action,  where  he  was  acting  under 
oilers)  ;  Indiana  Car  CO.  v.  Parker  (1884) 
100  Ind.  181  (workman  not  necessarily  negli- 
gent in  changing  from  one  part  of  his  work  to 
another)  :  Hawkins  v.  Johnson  (1886)  105 
Ind.  29,  55  Am.  Bep.  169,  4  N.  E.  172  (rule 
that  servant  must  at  his  peril  choose  the  safer 
of  two  methods  of  doing  his  work,  not  appli- 
cable where  a  servant  drove  a  wagon  by  ex- 
press orders  along  a  particular  way,  and  was 
caught  by  a  shaft  which  he  was  stepping  over, 
having  found  that  it  was  too  low  to  admit  of 
his  passing  underneath  It  while  seated  In  the 
wagon)  ;  Cullen  v.  Norton  (1889)  52  Hun,  9, 
4  N.  Y.  Supp.  774  (servant  ordered  to  work  on- 
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demeath  an  unexploded  blast)  ;  Central  B.  Co. 
V.  De  Bray  (1888)  71  Ga.  406  (brakeman  not 
necessarily  negligent  In  getting  off  a  moving 
train  by  the  orders  of  the  conductor)  ;  and  deci- 
sions referred  to  infra. 

In  Patton  v.  Western  N.  C.  R.  CO.  (1887)  96 
N.  C.  456,  1  S.  B.  863,  a  section  master  ordered 
plaintiff  to  jump  off  a  rapidly  moving  train 
(rate  of  speed  not  shown  by  evidence).    The 
court  declined  to  apply  the  gmeral  rule  that 
such  an  act  Is  negligent,  saying:    **It  seems 
that  this  command  was  given   and  promptly 
obeyed  without  hesitation.     It  was  rash,  negli- 
gent, unreasonable,  and  unwarranted,  but  the 
danger  to  be  encountered   In   obeying  It   was 
not  so  manifest  and  so  great  as,  under  the  cir- 
cumstances, to  render  a  prompt  obedience  to 
It  contributory  negligence  on  the  part  of  the 
appellant.     An  ordinary  laborer  on  railroada— 
one  of  ordinary  experience — might  make  a  leap 
without  Injury;  he  might  not  unreasonably  be- 
lieve that  he  could,  taking  proper  care,  and 
especially  so  when  commanded  to  do  so  by  a 
railroad  employee  of  long  experience  who  had 
the  right  to  command  him  in  the  course  of  bii 
duty.     While  to  Jump  from  a  rapid\y  movlns 
train  of  cars  is  very  haxardous,  and  ordinarily 
to  do  so  Is  negligence.  It  Is  not  contrlbntoiy 
negligence  where  the  plaintiff — a  laborer  on  the 
railroad — Is  suddenly   commanded   by   his  em- 
ployer or  Its  agent  to  do  so,  in  the  course  of 
his   employment,    and   the   command    at   once 
obeyed  from  a  sense  of  duty  and  without  wait- 
ing to  think  of  and  consider  the  hazard.  Such 
a  case  is  exceptional.     The  agent  of  the  em- 
ployer suddenly   commands  the  laborer  to  do 
an  extra  hazardous  act  In  the  course  of  his 
doty — one  that  may,  though  not  probably,  be 
safely  done  by  observing  due  care;  one  that 
must  be  done  at  once  If  done  at  all.     The  labor- 
er obeys  the  command  promptly,  nerved  only 
by  a  faithful  sense  of  duty,  and  as  a  conse- 
quence suffers  serious  bodily  Injury.     In   that 
case  the  injured  party  does  not.  In  legal  coo- 
templatlon,  contribute  to  his  own  Injury.     The 
facts  and  circumstances  were  such  as  that  he 
might,  when  suddenly  called  on,  not  unreason- 
ably believe  that  the  command  waa  a  proper 
one,  and  that  he  ought  to  obey.     Although  the 
act  was  hazardous,  it  was  not  essentially  dan- 
gerous." 

In  Frandsen  v.  Chicago,  B.  I.  ft  P.  R-  Co. 
(1873)  36  Iowa,  872,  It  was  held  that  the  fol- 
lowing Instruction  was  properly  refused :  "7. 
If  the  Jury  find  that  the  plaintiff  was  instructed 
by  the  section  foreman  to  assist  In  removing 
the  hand  car,  at  a  time  when  a  person  exercis- 
ing ordinary  care  and  prudence  would  rem  son- 
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late  court  has  affirmed  the  judgment,  and 
appellanta  haye  further  appealed  to  this 
court. 

Measn.  Xarews  KaTmaach  and  O.  lie 
B07  Brown  for  appellants. 
Measn.  Moaoa»  B#aeathal,  *  Keamody 

for  aj^pellee. 

Oarter,  Ck,  J.j  delivered  the  opinion  of 
the  court: 

The  only  error  insisted  upon  \fj  appellants 
is  that  the  trial  court  erred  in  refusing  to 
give  to  the  jury  the  instruction  asked  by 
them,  at  the  dose  of  the  eyidenoe,  to  find  the 
defendants  not  guilty.  We  are  therefore 
called  upon  to  decide  whether  or  not  the  evi- 
dence, taken  as  true,  and  in  its  most  favor- 
able bearing  in  siijf^port  of  plaintiff's  cause 
of  action,  with  all  proper  inferences  which 


might  be  justifiably  drawn  from  it»  was  so 
insufficient  to  support  the  judgment  that  it 
should,  for  that  reason,  l£  set  aside. 
Whether  or  not  the  verdict  should  have  been 
set  aside  as  being  against  the  weight  of  the 
evidence  is,  of  course,  a  question  of  fact 
which  has  been  finally  settled.  We  have  to 
do  only  with  the  question  of  law. 

It  is  not  contended  that  appellants  were 
not  in  default  in  failing  to  comply  with  the 
ordinances  of  the  city  respecting  elevators, 
but  the  first  contention  is  that  such  default 
was  not  the  proximate  cause  of  the  injury, — 
that  no  causal  connection  is  shown  between 
such  default  and  the  accident  to  the  de- 
ceased. It  is  plain  from  the  evidence  that> 
had  the  ordinance  been  complied  with,  and 
the  doors  to  the  openings  been  kept  closed, 
the  accident  could  not  have  happened. 
There  was  no  opening  between  the  pfatforai 


ably  apprehend  danger  to  his  life  or  limb,  he 
Is  not  required  to  obej  such  instruction;  and 
If  the  Jury  further  find  that  he  does  follow  such 
Instruction  and  is  Injured,  and  that  by  dis- 
obeying the  same  the  injury  could,  by  the  ex- 
ercise of  ordinary  care  and  judgment,  have 
been  avoided,  then  the  defendant  is  not  lia- 
ble." The  court  said:  '*Under  the  evidence 
It  was  not  error  to  refuse  this  Instruction.  We 
would  not  say  that  It  might  not  properly  be 
given  In  some  possible  case.  But  the  bare  fact 
that  a  position  to  which  sn  employee  is  or- 
dered for  the  discharge  of  his  duty  Is  a  danger- 
ous one  will  not  justify  his  disobedience,  since 
he  was  employed  for  that  duty,  and  Its  dis- 
charge may  be  necessary  to  save  the  lives  of 
others;  and  a  failure  to  do  his  duty,  or  dis- 
obedience under  such  circumstances,  might  be 
negligence  on  his  part,  rendering  the  employer 
liable  to  others  Injured  thereby.  To  assume  a 
position  of  danger  Is  not  necessaHly  negli- 
gence, but  it  Is  often  a  clear  duty ;  and  an  em- 
ployee In  such  case,  e?en  if  injured,  would  have 
no  right  of  action,  since  he  was  employed  for 
such  position  of  danger  and  paid  for  assum- 
ing it.  If,  however,  the  prior  negligence  of 
others  onnecessarlly  created  the  danger,  or,  by 
reason  of  the  negligence  of  others,  the  Injury 
was  caused  to  him,  then  he  may  have  his  ac- 
tion." 

The  rule  that  an  employer  who  furnishes  a 
proper  machine  Is  not  liable  to  a  servant  In- 
jured while  using  It  for  an  Improper  purpose 
does  not  apply  In  the  case  of  an  Injury  to  an 
Inexperienced  employee  who  was  using  the  ma- 
chine In  obedience  to  the  direction  of  a  supe- 
rior whom  It  was  his  duty  to  obey.  Newbury 
r.  Getchel  ft  M.  Lumber  ft  Mfg.  Co.  (1896)  100 
Iowa,  441,  60  N.  W.  748. 

A  foriioH  Is  the  servant  entitled  to  have  the 
case  submitted  to  the  Jury  where  he  does  not 
know  of  the  danger,  but  merely  sees  the  physi- 
cal conditions  which  create  the  danger.  Nor- 
folk ft  W.  B.  Co.  V.  Ward  (1894)  90  Va.  687, 
24  L.  R.  A.  717,  19  8.  B.  849  (servant  entered 
an  unduly  narrow  ditch  under  peremptory  or- 
ders to  dig  it  deeper,  and  It  caved  in  upon 
him). 

In  other  cases  the  same  principle  Is  expressed 
by  a  restrictive  form  of  statement,  the. servant 
being  held  entitled  to  obey  a  specific  command 
of  his  superior  without  necessarily  incurring 
the  consequences  of  contributory  negligence, 
unless  the  execution  of  that  command  Involves 
a  baxard  which  no  ordinarily  prudent  person 
would  have  subjected  himself  to  (Newbury  v. 
Getchel  ft  M.  Lumber  ft  Mfg.  Co.  (1896)  100 
Iowa,  441,  69  N.  W.  748)  ;  or  unless  a  reason^ 
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ably  prudent  person  In  his  situation  and  with 
his  knowledge  of  the  danger  would  not  have 
obeyed  the  command  (Stephens  v.  Hannibal  ft 
St  J.  R.  Co.  (1888)  96  Ho.  207,  9  8.  W.  589)  ; 
or  unless  the  danger  Is  so  "apparent^  (Nail 
V.  Louisville.  N.  A.  ft  C.  R.  Co.  (1891)  129  Ind. 
268,  28  N.  B.  188,  611 ;  Thompson  v.  Chicago, 
BL  ft  St.  P.  R.  Co.  (1888)  14  Fed.  Rep.  664, 
4  McCrary,  629;  Chicago  Anderson  Pressed 
Brick  Co.  V.  Sobkowlak  (1890)  88  III.  App. 
681,  Affirmed  in  (1894)  148  III.  678,  86  N.  B. 
672  [laboi'er  Injured  by  fall  of  overhanging 
bank] ;  Stelnhauser  v.  Spraul  (1898)  114  Uo. 
561,  21  8.  W.  616,  869),  or  "obvious"  (Texas 
ft  P.  R.  Co.  V.  Lewis  (1894;  Tex.  Civ.  App.) 
26  S.  W.  873  [section-hand  not  negligent  be- 
cause he  obeys  orders  to  take  handrcar  off  track 
when  a  train  Is  close  at  hand].  Compare 
Bchroeder  v.  Chicago  ft  A.  R.  Co.  (1891)  108 
Mo.  822,  18  L.  R.  A.  827,  18  8.  W.  1094),  or 
"clear"  (Hlgglns  v.  Missouri  P.  R.  Co.  (1891) 
48  Mo.  App.  565),  or  "glaring"  (Jenney  Blee- 
tric  Light  ft  P.  Co.  V.  Murphy  (1888)  115  Ind. 
666.  670,  18  N.  B.  80;  Lebanon  v.  McCoy 
(1895)  12  Ind.  App.  500,  40  N.  B.  700  [laborer 
obeyed  order  to  remove  timber  lying  near  a 
negligently  erected  bridge] ;  Norfolk  ft  W.  R. 
Co.  V.  Ward  (1894)  90  Va.  687,  24  L.  R.  A. 
717,  19  8.  E.  849  [day  laborer  Injured  by  the 
caving  In  of  the  sides  of  a  narrow  excavation 
which  the  foreman  ordered  him  to  dig  to  a 
greater  depth  than  was  prudent] ;  Bast  Tennr 
essee,  V.  ft  O.  R.  Co.  v.  Duffleld  (1883)  12  Lea, 
69,  47  Am.  Rep.  819;  Huhn  v.  Missouri  P.  R. 
Co.  (1887)  92  Mo.  440,  4  8.  W.  987 ;  Shortel  v. 
St.  Joseph  (1891)  104  Mo.  114,  16  S.  W.  397 
[case  for  Jury  where  the  laborer  was  Injured 
by  the  fall  of  an  arch  while  he  was  taking  down 
the  supports]  :  Stephens  v.  Hannibal  ft  St.  J.  R^ 
Co.  (1888)  96  Mo.  207,  9  S.  W.  689  [case  for 
Jury  where  section  man  tried  to  get  two  stones 
off  the  track  when  a  train  was  approaching] ; 
Ballard  v.  Chicago.  R.  I.  ft  P.  R.  Co.  (1892) 
61  Mo.  App.  453  [servant  Jumped  from  moving 
train]  ;  Fogus  v.  Chicago  ft  A.  R.  Co.  (1892) 
60  Mo.  App.  260  [plaintiff  Injured  by  the  fall 
of  a  large  wheel  which  he  was  helping  to  move 
down  an  Incline  against  his  better  Judgment] ; 
Halliburton  v.  Wabash  R.  Co.  (1894)  68  Mo. 
App.  27  [plaintiff  Injured  In  following  fore- 
man's orders  as  to  way  of  placing  drive-wheels 
under  a  locomotive),  or  'imminent*'  (Illinois 
Steel  Co.  V.  Schym&nowski  (1896)  162  111.  447, 
44  N.  B.  876),  or  "manifest"  (Larson  v.  Center 
Creek  Mln.  Co.  (1897)  71  Mo.  App.  512 ;  Last 
Chance  Mln. 'ft  Mill.  Co.  v.  Ames  (1896)  28 
Colo.  167,  47  Pac.  382),— that  a  person  of  that 
average     prudence     and     Intelligence     whose 
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of  the  eleyator  and  the  walls  of  the  elevator 
shaft  through  which  Saalfeldt  could  have 
fallen,  and  it  is  clear  from  the  evidence 
that  he  must  have  fallen  into  the  shaft  from 
the  open  space  at  the  doors  after  the  eleva- 
tor passed  up;  and,  taking  the  evidence  as 
true,  this  could  have  happened  only  at  the 
fourth  floor,  and  as  Casey,  who  had  charge 
of  the  work  on  the  third  floor,  testified  that 
it  was  only  about  half  a  minute  after  the 
elevator  started  up  from  the  third  floor  that 
he  saw  the  deceased  falling  down  the  shaft 
beneath  the  elevator,  we  cannot  say,  as  a 
matter  of  law,  that  it  was  an  unjustifiable  in- 
ference for  the  jury  to  draw  that  Saalfeldt 
was  in  some  manner  caused  to  fall  from  the 
elevator  into  the  open  space  at  the  open 
doors  of  the  fourth  floor,  and  from  thence 
into  the  shaft  beneath.  As  we  understand 
the  evidence,  the  platform  of  the  elevator 


was  supported  by  a  framework  of  bars,  bat 
was  not  inclosed,  and  its  entire  front  was 
open,  and  of  the  same  width  as  the  doors, — 
6  feet.  There  was  a  wooden  bar  across  the 
open  doors  at  the  fourth  floor,  3%  feet  from 
the  floor.  These  were  double  doors  8 
feet  and  3  inches  high,  and  swung  on  hinges 
opening  into  the  room.  At  the  top,  when 
closed,  they  fitted  against  or  into  the  lower 
edge  of  the  wooden  partition  or  lining  of 
the  elevator  shaft  that  extended  up  to  the 
next  opening.  The  operating  cable  was  1 
foot  from  the  opening.  We  are  of  the  opin- 
ion that  it  would  not  have  been,  in  the  eye 
of  the  laWf  an  unreasonable  conclusion  for 
the  jury  to  reach,  from  the  evidence,  that 
the  combination  of  these  open  doors,  with 
the  bar  across  them  and  the  horizontal  edge 
of  the  partition  projecting  downward  from 
above,  were  unsafe  to  one  on  the  ascending 


hypothetical  conduct  is  the  test  of  the  exist- 
ence or  absence  of  negligence  would  have  de- 
clined, under  the  given  circumstance,  to  under- 
take the  duty  which  necessitated  the  incurring 
of  the  danger  in  question. 

In  other  words,  If  a  danger  Is  not  absolute 
or  Imminent  so  that  Injury  must  almost  neces- 
sarily result  from  obedience  to  an  order,  and 
the  servant  obeys  the  order  and  is  Injured,  the 
master  will  not  afterwards  be  allowed  to  de- 
fend himself  on'  the  ground  that  the  servant 
ought  not  to  have  obeyed  the  order.  Chicago 
Anderson  Pressed  Brick  Co.  v.  Sobkowlak 
(1889)  34  III.  App.  812. 

This  rule,  closely  viewed,  amounts  to  noth- 
ing ukore  than  a  statement  that,  in  determin- 
ing what  Is  ordinary  care  on  the  part  of  a 
given  individual,  all  the  circumstances  of  his 
position  should  be  regarded,  including,  in  cases 
like  the  present,  the  servant's  orders,  the  de- 
mands of  his  duty,  the  apparent  risk  to  be  met, 
and  the  purpose  of  his  action,  no  less  than  his 
physical  surroundings.  Having  weighed  all 
these  considerations,  unless  the  case  then  dis- 
closes that  the  risk  was  such  as  would  not  be 
taken  by  a  man  of  common  prudence,  so  situ- 
ated, the  court  cannot  Justly  declare  the  assump- 
tion of  that  risk  by  a  servant,  in  ol)edIence  to 
orders,  as  negligence.  Schroeder  v.  Chicago  & 
A.  R.  Co.  (1891)  108  Mo.  322,  18  L.  R.  A.  827, 
18  S.  W.  1094  (where  a  section-man  tried  to 
get  a  hand-car  oflC  the  track  whei^  a  train  was 
approaching) . 

The  practical  result  of  such  a  doctrine,  when 
stated  in  terms  of  the  servant's  knowledge,  is 
that  the  servant  may  maintain  an  action,  un- 
less he  not  only  knows  what  Is  the  risk  to  be 
encountered,  but  also  that  It  will  probably  be 
attended  with  injury  which  he  cannot  avoid 
by  the  exercise  of  care  and  caution.  This  form 
of  expression  Is  found  In  Halliburton  v.  Wabash 
R.  Co.   (1894)  R8  Mo.  App.  27. 

The  rule  Is  especially  applicable  where  the 
servant  is  an  immature  boy,  who  objected  to 
do  the  work,  but  ultimately  did  it  with  reluct- 
ance. Kehler  v.  Schwenk  (1892)  151  Pa.  605, 
25  Atl.  130. 

IV.  Master  and  Bervani  not   upon  the  tame 
footing, 

A  fundamental  principle  which  Is  frequently 
Insisted  upon  in  cases  of  the  type  reviewed  In 
the  last  section,  as  well  as  in  those  in  which 
a  specific  order  is  not  an  element,  has  been 
thus  stated  in  a  leading  decision:  "The  serv- 
ant does  not  stand  on  the  same  footing  with 
the  master.  His  primary  duty  is  obedience, 
48L.  R.  A. 


and  if,  when  in  the  discharge  of  that  duty, 
he  is  damaged  through  the  neglect  of  the  mas- 
ter, it  is  but  meet  that  he  should  be  recom- 
pensed." Patterson  v.  Pittsburgh  ft  (^  R.  Co. 
(1874)   76  Pa.  889.  18  Am.  Rep.  412. 

This  essential  inequality  of  the  positions  of 
the  parties  Is  deemed  to  warrant  the  deduction 
that  "a  prudent  man  has  a  right,  within  rea- 
sonable limits,  to  rely  upon  the  ability  and  skill 
of  the  agent  in  whose  charge  the  common  mas- 
ter has  placed  him,  and  Is  not  bound,  at  bis 
peril,  to  set  his  own  Judgment  above  that  of  his 
superior."  Indiana  Car  Co.  v.  Parker  (18S4) 
100  Ind.  181;  Rogers  v.  Overton  (1882)  87 
Ind.  410  (not  negligence  for  a  tradcman  to 
obey  order  of  roadmaster  to  assist  In  bending 
rails  without  heating  them — that  being  the 
proper  method). 

"The  master  and  servant  do  not  stand  upon 
an  equal  footing,  even  when  they  have  equal 
knowledge  of  the  danger.  The  position  of  the 
servant  is  one  of  subordination  and  obedience 
to  the  maater.  and  he  has  the  right  to  rely  up- 
on the  superior  knowledge  and  skill  of  the  mas- 
ter. The  servant  is  not  oitirely  free  to  act 
upon  his  own  suspicions  of  danger."     Shortel 

V.  St.  Joseph  (1891)  104  Mo.  114,  16  &  W. 
897. 

Compare  Illinois  Steel  Co.  v.  Sdiymanowski 

(1896)  162  111.  459,  44  N.  B.  876;  McKee  v. 
Tourteliotte  (1896)  167  Mass.  69,  48  L.  R.  A. 
542,  44  N.  E.  1071    (assurance  of  safety;  see 

VI.  a,  infra)  ;  Larson  v.  Center  Creek  Min.  Co. 

(1897)  71  Mo.  App.  612;  Norfolk  ft  W.  R.  Co. 
V.  Ward  (1894)  90  Va.  687,  24  L.  R.  A.  717, 
19  S.  B.  849 ;  Stephens  v.  Hannibal  ft  St  J.  R. 
Co  (1885)  86  Mo.  221;  Colorado  Midland  R. 
Co.  V.  O'Brien  (1891)  16  Colo.  219,  27  Pac 
701  (laborer,  not  appreciating  the  risk,  went 
on  overloaded  construction  train)  ;  Tomer  ▼. 
Norfolk  ft  W.  R.  Co.  (1805)  40  W.  Va.  675,  22 
S.  E.  88  (boy  of  sixteen  years  killed  while  rid- 
ing on  a  hand-car  through  a  cut  in  a  cnrve, 
which  his  foreman  had  entered  without  sending 
a  man  ahead  with  a  flag, — ^not  negligent  In 
obeying  order  to  get  on  the  car). 

V.  Servant  usually  entitled  to  act  o»  the  ae- 
eumption  that  hie  maator  hae  performed  and 
vftU  perform  hie  duty. 

Where  a  servant  obeys  the  orders  of  tlie 
person  authorised  to  give  them,  be  Is  not  oecll- 
gent  because  he  assumes  that  his  employer  mikd 
his  employer's  agents  are  doing  and  have  dome 
their  duty.  Stuart  v.  Evans  (1883)  49  I<.  T. 
N.  S.  138,  81  Week.  Rep.  706,  per  Wllllaina,  J- 
(in  obeying  the  commands  of  the  master  the 


1898. 


Dallbmand  v.  Saalfsldt. 


75» 


•elerator,  and  necessarily  staadiiig  near  the 
opening  to  work  the  cable;  and  when  this 
condition  of  things,  connected  with  the  ele- 
yator,  was  maintained  by  the  appellants  in 
Yiolation  of  the  city  ordinances,  their  negli- 
gence was  sufficiently  established.  It  seems 
not  at  all  unreasonable  that  the  jury  should 
haye  found,  not  only  that  the  defendants 
below  were  guilty  of  negligence,  but  that 
such  negligence  was  the  proximate  cause  of 
the  injury.  Both  were  questions  of  fact, 
and  it  would  have  been  error  had  the  court 
given  an  instruction  to  the  contrary. 

The  evidence  shows  that  Saalfeldt  was  an 
intelligent,  sober,  and  careful  youth,  and 
from  this  evidence  and  the  circumstances  be- 
fore them,  and  as  there  was  no  eyewitness 
to  the  accident,  and  no  countervailing  evi- 
dence, the  jury  were  authorized  to  find  that 


he  was,  at  the  time  of  the  injury,  using  due 
care  for  his  own  safety. 

IUinoi8  e.  R.  Co.  v.  Nancioki,  148  111. 
29,  35  N.  £.  358.  And  as  the  record 
is  made  up  we  must  assume,  if  such 
an  assumption  were  at  all  necessary,  that 
the  court  below  instructed  the  jury  that 
the  plaintiff  could  not  recover  unless  they 
believed,  from  the  evidence,  that  at  the  time 
of  the  accident  he  was  observing  due  care, 
for  the  record  shows  that,  after  the  court 
refused  the  instruction  to  find  defendants 
not  guilty,  other  instructions  were  asked 
and  given  on  behalf  of  each  party,  but  they 
are  not  in  the  record. 

So  far  we  have  a  case  where  there  is  such 
evidence  tending  to  prove  that  the  injury 
complained  of  was  caused  by  the  neglect  and 
default  of  the  appellants,  and  while  appel- 


■ervant,  if  he.  has  no  information  or  knowl- 
edge to  the  contrary,  has  a  right  to  presume 
that  the  master  has  done,  and  will  do,  his  duty 
towards  him,  and  can  rely  upon  the  Judgment 
and  discretion  of  the  master  In  its  perform- 
ance) ;  Southwestern  Teleph.  Co.  v.  Woughter 
(1892)  56  Ark.  206,  10  S.  W.  575.  See  also 
•  Crowley  r.  Cutting  (1896)  165  Mass.  436,  43 
N.  B.  197  (servant  ordered  to  steady  a  stone 
which  Is  beLng  hoisted  by  a  derrick  has  a  right 
to  rely  on  the  presumption  that  It  is  properly 
fastened)  ;  McMillan  Marble  Co.  v.  Black 
(1890)  89  Tenn.  118,  14  S.  W.  479  (boy  set  to 
work  under  a  dangerous  projecting  rock  en- 
titled to  assume  that  it  has  been  tested)  ;  Cook 
T.  St.  Paul,  M.  &  M.  R.  Co.  (1885)  84  Minn. 
45.  24  N.  W.  311  (floor  of  depot  which  had  been 
Injured  by  fire  and  was  under  repair  gave 
way)  ;  McGovem  r.  Central  Vermont  R.  Co. 
(1890)  123  N.  Y.  280,  25  N.  B.  878  (laborer 
tn  a  grain  elevator,  who  Is  sent  for  by  the  su- 
perintendent and  ordered  to  enter  one  of  the 
bins  through  a  trap  door  at  the  bottom  to  de- 
tach from  the  sides  any  grain  that  may  be 
sticking  to  the  sides  has  a  right  to  assume  that 
the  superintendent  has  previously  ascertained 
that  no  grain  has  accumulated  in  such  a  posi- 
tion as  to  be  dangerous  to  men  working  in  the 
lower  part  of  the  bin)  ;  Eldrldge  v.  Atlas  8.  S. 
Co.  (1890)  58  Hun,  96,  11  N.  Y.  Supp.  468 
(seaman  entitled  to  assume  that  Winch  can  be 
safely  operated — fact  was  specially  emphasized 
that  he  was  bound  by  his  articles  to  obey  or- 

-  ders)  ;  Lebanon  v.  McCoy  (1895)  12  Ind.  App. 
000,  40  N.  E.  700  (demurrer  case)  ;  Deweese  v. 
Meramec  Iron  Mln.  Co.  (1893)  54  Mo.  App. 
476  (miner  Injured  by  fall  of  stone  from  a 
•lope  above  a  pit  where  he  was  sent  to  work, 
the  evidence  being  that  It  was  Impossible  by 
any  reasonable  care  to  prevent  such  occurrences 
altogether,  but  that  the  defendant's  vice  prin- 
dpel  had  failed  to  use  proper  precautions,  in 
view  of  the  fact  that  he  knew  that  stones  had 

-  been  falling  in  uncommoiily  large  numbers  on 
tlie  day  of  the  accident)  ;  Stelnhauser  v.  Spraul 
ri892)  114  Mo.  551,  21  S.  W.  515,  Affirmed  on 

Rehearing  in  (1802)  114  Mo.  558,  21  S.  W.  859 

C  domestic   servant,   ordered   to   ascend    ladder, 

.  entitled  to  assume  that   It  is  not  defective). 

Or,  to  introduce  a  consideration  which  lacks 

-tliis  reason  for  the  rule  with  the  one  Just  no- 

-tleed,  the  servant  has  a  right  to  assume  that 

tlie  master,  or  the  master's  representative,  with 

tlielr  superior  knowledge  of  the  conditions,  will 

not  expose  him  to  unnecessary  perils.     Illinois 

Steel  Co.  V.  Schymanowskl  (1896)  162  111.  459. 

44    N.   B.  876.     See  also  Powers  v.  Fall  River 

f  1897)  168  Mass.  60,  46  N.  E.  408  (tripod,  used 

Instead  of  derrick  tot  hoisting  water  pipes,  fell 

48  X'.  R.  A. 


into  ditch  which  servant  was  digging^  Serv- 
ant's right  to  rely  on  superintendent's  ezperl- 
enoe  emphasized)  ;  Halliburton  v.  Wabash  R. 
Co.  (1894)  58  Mo.  App.  27. 

*'Where  an  employer  commands  his  employee, 
whom  he  assumes  to  direct,  to  use  a  defective 
implement  in  a  particular  way,  leavlna  the 
latter  no  discretion  as  to  the  time  or  manner 
of  Its  use,  the  employee  may  rely  upon  the 
superior  knowledge  and  experience  of  the  em- 
ployer, unless  the  defect  is  so  glaring  and  ex* 
trcme  as  to  make  the  danger  of  using  the  uten- 
sil apparent  to  anyone."  Jenney  Electric 
Light  ft  P.  Co.  V.  Murphy  (1888)  115  Ind.  566, 
18  N.  E.  80. 

In  Ilawley  v.  Northern  C.  R.  Co.  (1880)  82 
N.  Y.  370,  the  court  argued  thus:  **We  must 
take  Into  account  the  plaintiff's  position.  His 
business  was  that  of  an  eugLneer,  and  unless  he 
obeyed  orders  and  ran  his  engine  he  would  have 
been  obliged  to  abandon  the  defendant's  serv- 
ice ;  of  one  thus  situated  the  law  should  not  be 
too  exacting.  We  must  assume  that  the  officers 
of  defendant,  who  had  charge  of  the  road,  and 
must  have  known  Its  condition,  deemed  it  safe ; 
and  the  plaintiff  had  jthe  right  to  rely  some- 
what upon  their  Judgment.  Other  employees 
of  the  road,  and  hundreds  of  passengers,  were 
dally  trusting  their  lives  upon  the  road,  and 
on  the  day  of  the  accident  he  was  ordered  to, 
and  did,  precede  a  passenger  train.  Under 
such  circumstances,  was  the  plaintiff  bound  to 
set  up  his  Judgment  against  that  of  all  others, 
and  determine  for  himself  that  the  road  was 
absolutely  unsafe  for  the  passage  of  his  en- 
gine, and  abandon  his  position  as  engineer,  or 
take  upon  himself  the  risk  caused  by  defend- 
ant's negligence?  We  think  under  all  the  cir- 
cumstances, and  upon  all  the  evidence,  given  on 
both  sides,  that  it  was  a  question  for  the  Jury 
to  determine,  whether  the  plaintiff  acted  with 
reasonable  prudence  and  discretion  in  venturing 
to  run  his  engine  over  the  road." 

Thus,  obedience  to  an  order  is  not  contribu- 
tory negligence  in  any  case  In  which  the  serv- 
ant has  a  right  to  assume  that  the  master  will 
warn  him  as  to  any  danger  which  the  service 
may  involve.  Lofrano  v.  New  York  ft  Mt.  V. 
Water  Co.  (1890)  55  Hun,  452,  8  N.  Y.  Supp. 
717 ;  Newbury  v.  Getchel  ft  M.  Lumber  ft  Mfg. 
Co.  (1896)  100  Iowa,  441,  69  N.  W.  743. 

As  to  the  circumstances  under  which  an  In- 
struction is  (ybllgatory,  see  Cleveland,  C.  C.  ft 
St.  I/.  R.  Co.  V.  Brown  (1893)  18  U.  S.  App. 
10.  56  Fed.  Rep.  804,  6  C.  C.  A.  142  (servant, 
ordered  to  cut  In  two  one  of  the  supporting 
posts  of  a  shed,  was  ignorant  that  the  shed 
would  fall  if  the  posts  were  cut). 

So,  although  the  general  rule  is  that  a  serv- 
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lee't  intestata  w«a  observing  due  care  for  hig 
own  lafety,  that  the  jury  could,  without  act- 
ing unreasonably  i|i  the  eye  of  the  law,  so 
find;  thus  making  these  questions  of  fact, 
and  not  of  law.  A  more  serious  question  is 
presented  by  the  objection  urged  that  Saal- 
feldt,  as  the  servant  of  appellants,  assumed 
the  risk  as  one  incident  to  his  employment. 
The  general  rule  of  law  on  this  subject  is 
too  well  settled  and  understood  to  require 
comment  or  citation  of  authority,  but 
whether  a  given  case  comes  within  the  rule 
is  not  always  easy  to  determine.  As  a  ques- 
tion of  fact  it  has,  by  the  judgment  of  af- 
firmance of  the  appellate  court,  been  finally 
determined  in  this  case  that  the  risk  was  not 
incident  to  the  duties  which,  by  his  employ- 
ment, Saalfeldt  imdertook  to  discharge,  or 
else  that  the  facts  were  such  as  to  bring  it 
within  an  exception  to  the  general  rule;  and 


we  are  concerned  only  with  the  legal  ques- 
tion whether  or  not  there  was  any  evidense* 
on  which  such  finding  could  reasonably  be- 
based.  The  witness  Keating,  who  testified, 
that  he  was  the  superintendent  of  app 
lants'  whole  business  outside  of  the  off^ 
further  testified  that  Saalfeldt  wa 
ployed  to  wash  bottles  in  the  basement,  that 
he  had  no  other  duties,  and  that  he  had 
nothing  to  carry  upstairs  or  downstairs  u- 
a  part  of  his  duties.  Cavanaugh  also  testi- 
fied that  that  was  no  part  of  his  duties. 
There  was  no  one  employed  for  the  special 
purpose  of  running  the  elevator,  but  there- 
was  evidence  that  Saalfeldt  had  run  it  a 
number  of  times,  and  appeared  to  under- 
stand how  to  run  it.  The  jury  were  war- 
ranted in  findinff,  from  the  evidence,  that  it 
was  no  part  of  the  duty  of  Saalfeldt  to  ta]M 
cases  of  bottles  up  or  down  on  the  elevator, 


ant  Is  iruilty  of  negligence,  as  matter  of  law, 
where  he  umecessarlly  puts  himself  in  a  dasr 
gerouB  position,  his  cnlpsbillty,  under  such  clr- 
camstances,  will  be  for  the  Jury,  where  he  is 
entitled  to  assume  that  he  was  ordered  to  take 
that  ^sltlon,  because  his  duty  required  it. 
Light  V.  Chicago,  M.  ft  St.  P.  R.  Co.  (1894)  93 
Iowa,  88,  61  N.  W.  380  (railroad  employee  is 
not.  as  a  matter  of  law,  guilty  of  contributory 
negligence  in  attempting  to  mount  a  coal  car 
In  obedience  to  the  orders  of  his  superior,  al- 
though he  might  have  ridden  safely  to  the  place 
to  which  he  was  directed  to  go  on  the  foot- 
board of  the  engine). 

YI.  RaHonGi€  of  the  Mervanf9  right  to  rely  on 
the  maeter. 

The  justifiability  of  the  servant's  reliance 
on  the  master  may  be  referred  to  various  con- 
ceptions, which,  though  distinct,  are  correlated. 

a.  Order  an  implied  aeturanee  of  safety. 

In  the  first  place,  th^  giving  of  a  specific 
order  by  a  master  is  said  to  amount  to  an  im- 
plied assurance  on  his  part  that  the  work  or- 
dered may  be  done  with  reasonable  safety.  Illi- 
nois Steel  Co.  V.  SchymanowskI  (1896)  162 
111.  4S9.  44  N.  B.  876;  Hawkins  v.  Johnson 
(1886)  105  Ind.  29.  55  Am.  Rep.  169,  4  N.  E. 
172;  Keegan  v.  Kavanangh  (1876)  62  Mo.  282. 

The  question  whether,  as  a  matter  of  fact, 
a  trainman  knew,  or  had  an  opportunity  of 
knowing,  the  methods  employed  by  the  company 
in  running  its  train  by  telegraphic  orders,  be- 
comes immaterial  where  the  superintendent 
gave  a  peremptory  order  that  his  train  should 
proceed  regardless  of  the  movements  of  an- 
other train  traveling  in  the  opposite  direction. 
Sheehan  v.  New  York  C.  ft  H.  R.  R.  Co.  (1883) 
91  N.  Y.  832. 

But  upon  principles  explained  elsewhere,  an 
employer  who  would  prima  facie  be  held  lia- 
ble for  injuries  caused  by  the  breaking  of  a 
chain  on  the  ground,  when  without  making  any 
Inspection  he  urged  his  men  forward  with 
words  which  showed  that  in  his  opinion  there 
was  no  danger,  cannot  be  held  liable  if  such  an 
Inspection,  made  with  reasonable  care,  would 
not  have  declared  the  fact  that  there  was  a 
defect  in  the  chain.  Hoffman  v.  Dickinson 
(18S8)   31  W.  Va.  148,  6  S.  E.  68. 

An  inexperienced  foreigner,  imperfectly  ac- 
quainted with  Ehigllsh,  who,  after  a  machine 
has  acted  in  an  unexpected  manner,  appeals 
for  advice  to  the  employer  whose  duty  it  is  to 
instruct  him,  and  receives  an  answer  which  he 
48  L.  R.  A. 


supposes  to  amount  to  an  instruction  to  go  oa 
as  before,  Is  not  negligent  In  following  that  dU 
rectlon.  BJbJIan  v.  Woonsocket  Rubber  Co. 
(1896)  164  Masa  214,  41  N.  B.  265. 

As  to  the  cases  In  which  an  actual  assur- 
ance of  safety  is  coupled  with  the  order,  ste 
note  to  McEee  v.  Tourtellotte  (Mass.)  mate, 
542. 

b.  Order  teade  to  throw  eervattt  off  hie  guard. 

Secondly,  it  Is  recognised  that  the  order,  hav- 
ing a  natural  tendency  to  throw  the  servant 
off  his  guard,  may  properly  be  considered  to  ex- 
cuse him  from  the  exercise  of  the  same  degrss 
of  care  as  would  have  been  incumbent  on  him  If 
the  case  bad  not  involved  this  factor.  Hawk- 
ins V.  Johnson  (1886)  105  Ind.  29,  65  Am.  Sep. 
169,  4  N.  B.  172. 

"When  the  master  undertakes  to  direct  speeBB- 
cally  the  performance  of  work  In  a  ptutlcular 
nmnner,  we  cannot  say,  as  matter  of  law,  that 
the  servant  Is  not  Justified  In  relying  to  sobm 
extent  upon  the  knowledge  and  carefalneas  at 
his  employer,  and  In  relaxing  somewhat  tiis 
vigilance  which  otherwise  would  be  Ineombent 
upon  him.  The  servant's  attention  mnst  be 
principally  directed  to  the  performance  of  the 
work  in  the  manner  in  which  he  is  ordered  to 
perform  it,  and  he  may  be  in  a  less  favorable 
position  to  see  and  Judge  of  the  sarroondlng 
dangera  Haley  v.  Case  (1886)  142  Mass.  S16, 
7  N.  B.  877. 

e.  Neeeseity  for  prompt  ohediaaea. 

Thirdly,  the  courts  take  into  aeconnt  the 
fact  that  when  a  servant  Is  suddenly  called  np- 
on  to  execute  a  piece  of  work  In  a  particular 
manner,  under  the  eye  of  his  employer,  or  his 
employer's  representative,  a  careful  observatloa 
of  the  conditions  is  generally  quite  Impracti- 
cable If  the.  direction  is  to  be  carried  out  with 
that  promptitude  which  Is  expected  from  sub- 
ordlnatea  Haley  v.  Case  (1886)  142  Maas. 
316,  7  N.  B.  877;  Strong  v.  Iowa  C  R.  Go. 
(1895)  94  Iowa,  880,  62  N.  W.  799  (risk  o( 
using  defective  appliances  not  assumed,  where 
the  servant  Is  acting  in  an  emergency,  under 
the  order  of  a  superior,  where  disobedience 
would  imperil  the  lives  of  parties  to  whom  the 
master  owes  a  duty.  Passenger  train  mlctit 
have  been  wrecked  by  delay.  Brakeman  re^ 
quired  to  couple  a  car  to  sn  engine  with  pilot 
bar  and  properly  supported)  ;  Mason  v.  Rldi- 
mond  ft  D.  R.  Co.  (1892)  111  N.  g.  482,  18  L.  B. 
A.  845,  16  8.  B.  698  (brakeman  ordered  ta- 
couple  cars  on  a  dark  night  not  boond  to  ez- 
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and  tbmt»  therefore,  the  dangers  attending 
that  work  were  not  incident  to  hie  employ- 
ment, nor  aaeumed  b^  him  by  virtue  of  hie 
eontraet  of  eervice  with  his  employers. 

But  it  is  said  that  Saalfeldt  volunteered 
to  take  the  bottles  up  on  the  elevator  with- 
out any  order  to  do  so  by  anyone  having  au- 
thoril7  so  to  direct,  and  that  in  so  doing  he 
voluntarily  assumed  the  risk  also.  We 
agree  with  the  appellate  court  that  it  was  a 
question  of  fact  for  the  jury  whether  or  not 
Saalfeldt  acted  voluntarily  in  taking  the 
bottles  up  on  the  elevator,  or  in  jood  faith 
upon  the  order  of  Cavanauffh.  Oavanaugh 
had  charge  over  the  men  in  uat  department^ 
and  gave  the  order  to  take  up  the  bottles. 
Saalfeldt  had  done  such  work  before^  and  had 
not  been  forbidden  to  do  it.  Cavanaugh,  the 
foreman,  did  not  specify  which  of  the  three 
men  should  obey  him,  and  clearly  the  jury 


may  have  found  that  the  order  was  ad« 
dressed  to  the  three  men,  to  be  obeyed  by 
any  one  of  them.  Whether  Saalfeldt  prop- 
erly acted  in  obedience  to  sUch  order  or  not 
was  clearly  a  question  of  fact  for  the  jury». 
and  not  of  law  for  the  court. 

It  is,  however,  further  contended  that,, 
whether  the  risk  was  incident  to  his  con- 
tract of  employment,  and  therefore  one  as* 
sumed  by  him,  or  whether  it  was  incident  to- 
the  special  service  which  he  undertook  to- 
perform  in  obedience  to  orders,  the  judg- 
ment is  erroneous,  because,  it  is  said,  he  hiul 
knowledge  of  the  condition  of  the  elevator 
and  its  unsafe  surroundings,  and,  having  un- 
dertaken to  perform  it  with  sueh  knowledge^ 
he  oould  not  hold  his  employers,  the  appel- 
lants, liable.  He  had  been  engaged  in  Ma 
work  for  appellants  from  five  to  seven  weeks. 
The  evidence  does  not  show  that  they  ever 


amine  coupling) ;  Dillingham  v.  Harden  (1894) 
e  Tex.  Civ.  App.  474,  26  B.  W.  914  (servant 
not  bound  to  exanUne  a  skid  which  be  Is  di- 
rected by  his  foreman  to  ose  la  lowering  rocks 
Into  a  pit). 

A  servant  "does  not  stand  upon  the  same 
footing  as  his  master,  as  respects  the  matter  of 
care  In  inspecting  and  investigating  the  risks 
to  which  he  may  be  exposed.  He  has  a  right 
to  presume  that  the  master  will  do  his  duty  in 
this  respect,  and,  therefore,  when  directed  by 
proper  authority  to  perform  certain  services, 
or  to  perform  them  in  a  certain  place,  he  will 
ordinarily  be  jnstlHed  la  obeying  orders,  with- 
out being  chargeable  with  contributory  negli- 
gence or  with  the  assumption  of  the  riaks  of 
so  doing.  Cook  v.  St.  Paul,  H.  ft  IL  R.  Co. 
(1B80)  S4  Bflnn.  46,  24  N.  W.  811. 

In  Greenleaf  v.  Illinois  C.  R.  (}o.  (1870)  29 
Iowa,  14,  4  Am.  Bep.  181,  where  a  brakeman 
was  killed  owing  to  the  want  of  a  ladder  on  a 
car,  the  court  argued  thus:  "Though  decedent 
knew  of  the  defective  car.  if  he  acted 
under  Instructions  and  directions  of  a  su- 
perior the  action  would  by  no  means 
thereby  be  defeated.  Under  such  circum- 
stances, compelled,  ss  he  necessarily  would 
be,  to  act  with  promptness  and  dispatch, 
it  would  be  most  unreasonable  to  demand  of 
him  the  thought,  care,  and  scrutiny  which 
might  be  exacted  where  there  is  more  time  for 
observation  and  deliberation.  Thus,  if  a  lad- 
der is  usually  found  upon  such  cars,  in  the 
haste  necessarily  attendant  upon  uncoupling 
cars  and  stopping  the  train  he  was  not  bouod 
to  deliberate  and  settle  In  his  mind  that  a  like 
means  of  ascending  the  car  was  on  this  one, 
tbough  he  knew  by  prior  observation  that  it 
was  wanting." 

In  Chicago,  R.  I.  k  P.  R.  Co.  v.  McCarty 
(1896)  49  Neb.  476,  68  N.  W.  683.  the  court 
said :  **Onr  conclusion,  after  a  consideration 
of  the  subject,  is  that  It  Is  a  harsh  and  unreas- 
onable rule  which  charges  a  servant,  when  com- 
manded to  perform  an  act  by  his  master,  with 
the  duty  of  at  once  determining  whether  or 
not  the  act  can  be  safely  performed,  and  then 
performing  It  at  his  peril,  or  refusing  to  per* 
form  it  at  the  expense  of  losing  his  employment. 
The  risk  incurred  by  obeying  a  negligent  com- 
mand of  the  master  Is  not  one  ordinarily  ind- 
olent to  tbs  servant's  employment,  and  is  not 
an  assumed  risk,  because  negllgenco  on  the  part 
of  the  master  is  not  presumed  to  be  a  feature 
of  the  employment.  It  is  true  that  where  am- 
ple time  exists  for  examination  and  reflection 
m  servant  may  not,  beyond  a  certain  limit,  con- 
tinue In  the  servtcsb  performing  dangerous  acts, 
^8  L.  B.  A. 


except  at  his  own  risk ;  and  it  is  this  considers^ 
tlon  which  governs  the  cases  holding  that  the- 
continued  use  of  defective  appliances  without 
protest  and  a  promise  by  the  master  to  remedy 
them  discharges  the  master  from  liability. 
With  the  case,  however,  of  a  command  giveik 
suddenly,  which  must  be  obeyed  immediately  or- 
not  at  all,  a  different  question  is  presented. 
The  servant  Is  confronted  with,  a  new  danger, 
one  not  contemplated  when  he  entered  the  em- 
ployment, and  one  not  made  a  part  of  it  by 
continued  use.  The  servant  has  certainly,  la 
the  first  place,  a  right  to  presume  that  the  ma#> 
ter  gave  the  command  advisedly  and  in  the  ex^ 
erclse  of  due  care.  If  the  servant  disobey,  he> 
forfeits  his  employment;  and  even  though  he 
be  aware  of  the  danger,  whether  or  not  it  ia 
negligence  for  him  to  obey  depends  upon  circum- 
stances. The  act  may  be  so  foolhardy,  so 
clearly  entailing  disaster,  that  the  only  reason* 
able  course  is  to  disobey.  The  test  of  negll« 
gence  is  in  such  cases,  as  In  others,  whether  o^ 
not  a  man  of  ordinary  prudence  so  situated 
would  obey  or  refuse.  In  many  cases  a  man  oi 
ordinary  prudence,  compelled  to  decide  instant- 
ly, even  though  aware  of  the  existence  of  dsn- 
ger,  would  prefer  obedience,  and  would  take  the- 
risk." 

A  carpenter  employed  by  a  railroad  company 
who  obeys  a  hasty  order  to  pick  up  his  tools» 
bedding,  etc.,  and  put  them  on  a  push  car  and 
to  get  on,  does  not  assume  the  risks  arising 
from  the  fact  that  the  car,  which  then  starta 
down  a  heavy  grade,  is  not  provided  with  prop- 
er appliances  to  control  its  velocity.  Miller  v. 
Union  P.  R.  Co.  (1882)  12  Fed.  Rep.  600,  4 
McCrary,  116. 

A  servant  who  obeys  a  hurried  order  of  hia 
foreman  to  take  hold  of  a  car  and  push  it  is 
not,  as  a  matter  of  law,  guilty  of  contributory 
negligence  in  falling  to  look  ahead  and  observe 
an  obstruction  near  the  track.  The  want  of 
time  for  deliberation,  and  the  position  he  would 
naturally  assume  In  doing  the  work,  are  a  suf- 
ficient reason  for  not  holding  him  strictly  to 
the  duty  of  using  his  senses  to  discover  danger. 
Stackman  v.  Chicago  ft  N.  W.  R.  CkK  (1891)  8a 
Wla  428,  60  N.  W.  404. 

A  brakeman  acting  in  an  emergency  which 
gives  no  time  for  reflection  may  be  found  by  the 
Jury  not  chargeable  with  contributory  negli- 
gence in  attempting  to  mount  and  stop  a  car 
going  at  dangerous  speed,  when  ordered  to  do 
so  by  the  conductor,  although  the  ground  at 
that  place  was  uneven  snd  he  was  unable  to  sea 
well  because  his  lantern  had  gone  out.  Fox  v« 
Chicago,  St.  P.  ft  K.  C.  R.  CO.  (1892)  86  Iowa,, 
868,  17  L.  R.  A.  289,  68  N.  W.  269. 
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gave  him  any  inBtructions  regarding  the  um 
of  the  elevator,  or  any  information  respect- 
ing the  dangers  to  be  guarded  against  in  us- 
ing it;  and  in  view  of  the  facts  and  his  in- 
expeiienee  and  youth  it  cannot  be  said,  as 
a  matter  of  law,  that  there  was  no  evidence 
upon  which  a  finding  could  be  based  that  he 
did  not  have  knowledge  of  the  danger,  or 
that  the  danger  was  not  apparent.  Whether 
t>r  not  the  danger  was  apparent,  or  he  had 
knowledge  of  it,  were  questions  of  fact.  Be- 
sides, the  burden  of  showing  such  knowledge 
was  on  the  defendants  below.  14  Am.  & 
£ng.  Enc.  Law,  p.  844.  Again,  if  the  fact 
was — and  in  support  of  the  judgment,  there 
being  evidence  to  the  point,  we  will  assume 
the  jury  so  found — that  Saalfeldt  performed 
this  particular  service  by  order  of  his  em- 
ployers, given  through  the  foreman,  and  that 
it  was  outside  the  scope  of  his  employment, 
then  the  risk  would  be  one  which  he  did  not, 
by  virtue  of  such  employment,  necessarily  as- 


sume.  2  Bailey,  Master's  Liability  for  In- 
juries to  Servant,  S9  3470,  3502;  14  Am.  k 
Eng.  Enc.  Law,  pp.  856,  857 ;  Linderlerg  ▼. 
Crescent  Min,  Co.  9  Utah,  163,  33  Pae.  692; 
Pittsburgh,  C.  d  8t.  L.  R.  Co.  v.  Adams,  105 
Ind.  151«  5  N.  £.  187),  and  in  such  case,  al- 
though he  had  knowledge  of  the  dangers  at- 
tending the  use  of  the  elevator  in  its  unsafe 
environment,  he  was  not  bound  to  disobey  on 
pain  of  assuming  the  risk,  but  might  perform 
the  service,  and  hold  his  employers  liable, 
unless  the  danger  was  such  that  an  ordinar- 
ily prudent  man  would  not  encounter  it 
Ihid.;  Illinois  Steel  Co.  v.  Schjfmanowski, 
162  111.  447,  44  N.  E.  876. 

However  weak  the  plaintiiTs  case  maj 
have  been  upon  the  evidence,  we  are  unable 
to  find,  as  matter  of  law,  that  any  fact  neces- 
sary to  a  recovery  has  been  found  without 
evidence  to  support  the  finding. 

The  judgment  must  he  affirmed^ 


A  brakeman  on  a  freight  train  is  not  guilty 
of  negligence  in  attempting  to  make  a  coupling 
between  two  cars  of  unequal  height  with  a 
mJsBbapen  link  which  he  had  been  directed  by 
the  conductor  to  take  from  the  ground  and  use, 
when,  owing  to  darkness  and  storm,  he  did  not 
discover  the  defect  in  the  link  in  time  to  avoid 
an  accident.  Denver,  T.  ft  G.  R.  Co.  v.  Simp- 
ion  (1891)  16  Colo.  55,  26  Pac.  339. 

Where  one  gang  of  men  engaged  in  raising  a 
track  by  putting  stone  under  it  on  the  sudden 
approach  of  a  train  Is  ordered  to  take  off  some 
stone  remaining  on  the  track,  and  immediately 
attempts  to  do  so,  without  opportunity  to  ob- 
serve and  calculate  the  distance  to  the  train  or 
its  speed,  he  is  not  necessarily  guilty  of  con- 
tributory negligence  such  as  will  defeat  his  re- 
covery. Stephens  v.  Hannibal  ft  St.  J.  R.  Co. 
(1888)  96  Mo.  207,  9  S.  W.  589.  See  also  Kain 
T.  Smith  (1882)  89  N.  T.  375. 

The  converse  principle  is  observable  in  the 
ruling  that  it  was  negligence  per  ae  to  take  un- 
necessarily a  dangerons  position  without  the  ex- 
cuse of  an  urgent  command  leaving  no  time 
for  investigation.  Nolan  v.  Shickle  (1879)  60 
Mo.  336 :  Last  Chance  Mln.  ft  Mill.  Co.  v.  Ames 
(1896)  23  Colo.  167,  47  Pac.  882.  See  also 
Wanner  v.  Kindel  (1803)  4  Colo.  App.  168,  84 
Pac.  1014  (employer  not  liable  for  an  injury 
to  an  employee  using  a  circular  saw,  merely  by 
reason  of  an  order  that  he  shall  not  waste  so 
much  time  in  cleaning  the  logs  before  sawing 
them,  when  he  does  not  in  any  wise  so  com- 
mand him  to  proceed  as  to  preclude  him  from 
the  exercise  of  due  care  in  putting  the  logs  in 
proper  condition  to  be  cut  up). 

A  shout  by  the  gang  foreman  of  '*A1I  aboard*' 
Is  not  an  order  of  that  peremptory  character 
that  justifies  one  of  his  subordinates  in  taking 
such  a  manifest  risk  as  that  of  mounting  a 
moving  train.  Novock  v.  Michigan  C  R.  Co. 
(1880)  68  Mich.  121.  29  N.  W.  525. 

This  consideration  has  been  held  to  excuse  a 
servant's  temporary  forgetfulness  of  a  danger 
the  existence  of  which  he  had  previously  ascer- 
tained. 

In  Lee  V.  Woolsey  (1885)  109  Pa.  124,  where 
the  master  was  personally  directing  the  work, 
and  giving  emphatic  orders  to  move  quickly, 
the  court  said:  *'If  an  employee  Is,  in  haste, 
called  upon  to  execute  an  order  requiring 
prompt  attention,  he  is  hot  to  be  presumed 
necessarily  to  recollect  a  defect  In  machinery, 
t»r  a  particular  danger  connected  with  his  em- 
ployment, so  as  to  avoid  It.  A  prompt  and 
faithful  employee,  suddenly  called  upon  by  a 
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superior  to  do  a  particular  act,  cannot  be  sap- 
posed  to  remember  at  the  moment  a  particular 
danger  incident  to  its  performance,  of  wtiicfa 
he  had  previous  knowledge;  and  it  would  be 
most  unreasonable  to  demand  of  him  the 
thought  and  care  which  might  be  exacted  when 
there  is  more  time  for  observation  and  delib- 
eration" (servant  failed  to  observe  that  planks 
had  l>een  removed  over  a  space  through  which 
he  was  engaged  with  tackle  and  h<Hrae  In  hoist- 
ing timbers).  See  also  Oreenleaf  v.  Illinois  C. 
R.  Co.  (1870)  29  Iowa,  14.  4  Am.  Rep.  ISl 
(brakeman  not  necessarily  negligent  in  failing 
to  remember  that  a  car  which  he  was  about  to 
uncouple  had  not  the  usual  end  ladder). 

It  is  worth  remarking,  however,  that,  upon 
general  principles,  excusable  forgetfulness  of  a 
known  danger  would  not  avail  the  servant,  even 
If  he  acted  under  orders,  supposing  the  defease 
of  assumption  of  risks  to  have  been  relied  opoa 
by  him  (see  II.  supra),  and  also  to  have  been 
offered  In  combination  with  the  circumstances 
of  a  protest  by  the  servant.  The  addition  of 
the  latter  element,  of  course,  furnishes  an  ad- 
ditional reason  why  the  court  should  not  de- 
clare him  to  be,  as  matter  of  law,  culpably  neg- 
ligent. See  East  Tennessee,  Y.  A  Q.  R.  Co.  r. 
Duffleld  (1883)  12  Lea,  68,  47  Am.  Rep.  819 
(laborer,  after  protest,  used  defective  hammer, 
where  there  was  need  of  quick  action  to  get  the 
track  ready  for  an  expected  train)  ;  Chicago  An- 
derson Pressed  Brick  Co.  v.  Sobkowlak  (1890) 
88  111  App.  531  (servant  ordered  to  proceed  after 
he  had  objected  to  work  on  account  of  its  dan- 
ger). 

But  here,  again,  the  servant  would  not  be 
allowed  to  recover  on  this  ground  where  the 
defense  raised  Is  an  assumption  of  the  risks 
See  supra,  II. 

d.     Direct  order  tends  to  negaUve  vetuntari- 
ness  of  action. 

The  fact  that  the  master  urged  or  coerced 
the  servant  into  danger  is  not  Infrequently  men- 
tioned as  an  exception  cutting  down  the  effect 
of  the  general  rule  that.  If  the  servant  contin- 
ues in  an  employment  with  knowledge  of  ab- 
normally dangerous  conditions,  he  cannot  re- 
cover for  an  Injury  caused  by  their  existence. 
Patterson  v.  Pittsburg  ft  C.  R.  Co.  (1874)  76 
Pa.  389,  18  Am.  Rep.  412 ;  Pennsylvania  Oo.  v. 
Lynch  (1878)  00  III.  833;  Chicago,  R  I.  A  P- 
R.  Co.  V.  Clark  (1882)  11  III.  App.  104. 

When  a  servsnt  does  not  assert  his  Judcmsnt 
In  opposition  to  the  supposed  better  jadsment 
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or  stronger  will  of  his  master,  the  law  asnally 
allows  a  jury  to  determLne  whether  he  volun- 
tarily assumed  the  risks,  or  acted  in  reliance 
ution  the  Judgment  of  his  master,  or  out  of  a 
constrained  acquiescence  In.  the  rule  of  obedi- 
ence which  his  relation  as  servant  imposes. 
CuUen  ▼.  Norton  (1889)  52  Hun,  9,  4  N.  Y.  Supp. 
774  (set  to  woric  underneath  an  unexploded 
blast  which  went  olf. 

The  cases  llustrating  this  exception  from  a 
positiye  standpoint  are  not  numerous.  Where 
the  senrant  is  of  mature  years,  the  compulsion 
which  it  contemplates  will  only  be  Inferred  in 
circumstances  of  a  very  unusual  description. 
Wells  &  F.  Co.  T.  Oortorski  (1898)  50  111.  App. 
445  (laborer  understanding  only  a  foreign 
language,  pushed  into  a  position  of  danger  by 
the  foreman,  and  coerced  to  remain  there  by 
fear  of  the  latter,  superinduced  by  his  lan- 
guage, actions,  and  position,  which  was  greater 
than  his  fear  of  the  danger  of  the  place,  and 
overcame  his  own  judgment,  may  recover  for 
injuries  sustained). 

The  case  of  a  young  child  is  different.  He 
cannot  be  es^ected  to  have  the  will  power  of  a 
grown  man  in  resisting  his  master's  orders; 
and  where  the  evidence  tends  to  show  ceercive 
inHoence  the  opinion  of  the  jury  should  be  taken 
upon  the  question  whether  his  compliance  with 
the  order  was  negligent. 

In   Kehler  v.   Bchwenk   (1892)   151  Pa.  505, 

25  Atl.  130,  where  a  boy  of  fourteen  was  in- 
jured, the  court  referred  to  Patterson  v.  Pitts- 
burg ft  C.  R.  CO.  (1874)  76  Pa.  380.  18  Am. 
Rep.  412,  tufMra,  and  said:  '*The  principle  of 
this  decision  would  exonerate  the  plaintiff  in 
The  present  case  from  a  charge  of  contributory 
negligence  In  engaging  in  a  palpably  dangerous 
service,  even  if  he  were  a  full-grown  adult,  be- 
cause there  was  other  testimony  to  the  effect 
that  the  appliance  might  be  used  with  safety 
although  apparently  dangerous;  but  when  his 
youth  aikd  physical  weakness  are  considered, 
and  the  fact  that  he  was  ordered  to  do  this 
work,  and  that  he  objected  to  doing  it,  and 
went  reluctantly  to  the  service,  it  cannot  be 
doubted  that  he  la  entirely  free  from  any 
charge  of  contributory  negligence,  and  also  that 
the  master  became  subject  to  all  the  rlA  of  an 
accident.  He  w<is  but  little  more  than  a  child, 
either  in  yetfrs  or  in  strength,  and  could  not  be 
expected  to  have  the  will  power  of  a  full- 
grown  man  in  resisting  his  master's  orders. 
He  cannot  be  held,  therefore,  as  one  who  volun- 
tarily engages  in  a  dangerous  service,  especially 
by  a  master  who  Bpeciflcaiiy  directed  him  to 
do  the  hazardous  work.  On  the  contrary,  the 
very  fact  of  the  plaintiff*s  youth  and  weakness 
is  one  of  the  elements  that  go  to  make  up  the 
charge  of  negligence  on  the  part  of  the  defend- 
ant In  putting  such  a  person  upon  such  a  serv- 
ice. It  seems  to  us  the  master,  in  such  circum- 
stances, and  not  the  servant,  must  be  held  to 
bave  assumed  the  risks  of  the  service.'* 

In  Tagg  V.  Mc(3eorge   (1893)    155  Pa.  368. 

26  Atl.  671,  It  was  held  that,  where  a  foreman 
ordered  a  boy  thirteen  years  old  to  hurry  in 
his  work  o<  cleaning  a  dangerous  machine  in 
order  that  he  might  clean  another  machine 
which  was  ordinarily  attended  by  another  boy 
who  was  absent,  and  the  boy  was  injured  in 
the  work.  It  is  not  improper  for  the  court  to 
charge  that,  if  the  boy  was  not  aware  of  the 
danger,  and  his  will  was  subjected  to  that  of 
the  foreman,  and  he  obeyed  him  because  he 
thought  the  foreman  knew  better,  or  because 
he  was  afraid  to  disobey,  the  jury  might  find 
for  the  plaintiff. 

In  some  cases  the  fear  of  the  servant  that 
he  may  lose  his  situation  If  he  disobeys  the 
order  Is  referred  to  as  one  of  the  factors  In 
the  case.  Brennan  y.  Front  Street  Cable  R.  Co. 
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(1894)   8  Wash.  863,  86  Pac.  272;   Fogus  v. 
Chicago  ft  A.  R.  Co.  (1892)  50  Mo.  App.  250. 

The  authorities  are  divided  upon  the  general 
question  whether  legal  compulsion  can  be  in- 
ferred from  this  circumstance  (see  note  to 
O'Maley  v.  South  Boston  Gaslight  Co.  (Mass.) 
47  L.  R.  A.  161,  Volefiti  non  fit  injuria  aa  a  de- 
fenae  p}  aciiont  by  injured  »ervant8)^  and  it 
seems  doubtful  whether  its  complexion  can  be 
altered  by  the  fact  that  It  is  an  element  In  a 
case  in  which  a  direct  order  was  given. 

TIL     Whcm  direct  ordere  wUl  not  juetify  the 

eervanPs  ohedienee. 

• 

The  genera]  limits  of  the  doctrine  dis- 
cussed in  the  preceding  sections  may  be  readily 
defined  by  giving  an  appropriate  turn  to  the 
language  employed  In  stating  it.  Thus,  It  is 
held  that,  although  the  servant  may  have  been 
directly  commanded  or  urged  to  undertake  the 
work  from  which  the  Injury  resulted,  he  can- 
not claim  an  indemnity  where  the  danger  to 
be  encountered  was  at  once  so  obvious  and  so 
serious  that  no  prudent  man  wonld  have  in- 
curred it. 

In  Patterson  v.  Pittsburg  ft  C.  R.  Co.  (1874) 
76  Pa.  889,  18  Am.  Rep.  412,  the  court  re> 
marked :  "We  are  not  to  forget  that  the  serv- 
ant Is  required  to  exercise  ordinary  prudence. 
If  the  Instrumentality  by  which  he  is  required 
to  perform  his  service  Is  so  obviously  and  Im- 
mediately dangerous  that  a  man  of  common 
prudence  would  refuse  to  use  It,  the  master 
cannot  be  held  liable  for  the  resulting  damage. 
In  such  case  the  law  adjudges  the  servant 
guilty  of  concurrent  negligence,  and  will  re- 
fuse him  that  aid  to  which  he  otherwise  wonld 
be  entitled.'* 

Compare  Mollne  Plow  Co.  v.  Anderson  (1885) 
19  111.  App.  417 ;  Shortel  v.  St.  Joseph  (1801) 
104  Mo.  114.  16  S.  W.  897 ;  Southwestern  Tel- 
eph.  Co.  V.  Woughter  (1802)  56  Ark.  206,  19 
S.  W.  575 ;  McDermott  v.  Hannibal  ft  St.  J.  R. 
Co.  (18S5)  87  Mo.  285  (disapproving  of  an  un- 
qnallfted  instruction  to  the  effect  that  an  act 
done  in  obedience  to  orders  is  not  negligent). 

The  order,  that  is  to  say,  must,  if  it  is  to 
serve  as  a  justification,  be  in  a  matter  with  re- 
gard to  which  the  servant  has  a  right  to  rely 
on  the  superior  judgment  of  the  master.  Bast 
Tennessee,  V.  ft  G.  R.  Co.  y.  Duffleld  (1883)  12 
Iwea,  69,  47  Am.  Rep.  819. 

The  courts  decline  to  lay  down  a  rule  of  law 
purporting  to  define  accurately  how  dangerous 
a  proposed  action  would  have  to  be  before  a 
servant  receiving  an  order  from  his  master  to 
perform  it  would  be  required  to  disobey  under 
pain  of  being  chargeable  with  negligence. 
Chicago  Anderson  I'ressed  Brick  Co.  y.  Sob- 
kowlak  (1800)  88  111.  App.  531. 

But  when  the  servant's  culpability  is  clear, 
they  will  not  hesitate,  as  in  other  cases  where 
the  defense  of  contributory  negligence  is  raised, 
to  declare,  as  matter  of  law,  that  there  can  be 
no  recovery  where  an  employee  undertakes  to 
get  upon  an  engine  while  it  Is  running  at  the 
rate  of  from  6  to  12  miles  an  hour,  as  this  is 
such  a  rash  and  dangerous  attempt  as  to  require 
a  nonsuit,  although  he  was  acting  under  orders. 
Koul  V.  East  Tennessee,  V.  ft  Q.  R.  Oo.  (1800) 
85  Oa.  197,  11  S.  B.  658. 

To  go  to  work  in  a  dark  cellar  In  which  the 
servant  knows  there  is  a  deep  well  hole,  with- 
out ascertaining  whether  it  is  guarded  or  not. 
Is  culpable  negligence  which  will  prevent  him 
from  recovering  for  injuries  caused  by  the  want 
of  a  guard,  even  though  he  was  ordered  to 
"hurry  up  the  work.**  Taylor  y.  Carew  Mfg. 
Co.  (1885)   140  Mass.  150.  3  N.  B.  21. 

▲  conductor  who  l»  Injured  by  a  colUMos 
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will  b«  denied  reeoTery  wliere  he  coneented  to 
the  ■tartlng  of  bis  train  In  rlolation  of  tlie 
rules  of  the  rocid,  without  a  word  of  formal 
protest,  although  he  had,  at  the  time,  every 
reaaoii  to  expect  that  he  would  meet  another 
train  trayellng  In  the  opposite  direction  on 
the  same  track.  On  the  one  band,  if  it  was 
ordinarily  bis  duty  to  obey  the  orders  of  the 
despatcber,  even  though  they  were  in  violation 
of  the  company's  rules,  the  order  to  start  the 
train  und«r  such  circumstances  wss  so  obvious- 
ly wrong,  and  wss  likely  to  Involve  such  fright- 
ful consequences,  that  It  was  maaifestly  negli- 
gent to  act  upon  it  without  inquiring  the  rea- 
sons for  It.  We^tt  V.  New  Tork  ft  N.  B.  K. 
Co.  (1891)  IBS  Mass.  460,  27  N.  B.  10. 

A  section  hand  well  acquainted  with  his  du- 
ties Is  guilty  of  contributory  negligence  in  at- 
tempting. In  response  to  sn.  order  of  the  fore- 
men, while  seated  on  the  rear  of  a  hand-car 
rapidly  descending  a  grade,  to  take  hold  of  the 
rapidly  moving  brake  handles,  in  the  absence 
of  a  sudden  emergency.  Jones  v.  Oaiveston,  H. 
*  S.  A.  B.  Co.  <1895)  11  Tex.  Civ.  App.  89,  31 
8.  W.  706. 

An  order  by  the  skip  tender  of  a  mine,  whose 
duty  It  is  under  a  rule  of  the  mine  to  prevent 
more  than  six  men  from  riding  In  the  skip  at 
once,  to  an  employee  to  get  on  the  skip  after 
ten  other  persons  are  on,  does  not  relieve  such 
employee  ftom  contributory  negligence  where 
no  emergency  called  for  sudden  action  on  his 
part.  Lsst  Chance  MIn.  k  Mill.  CO.  v.  Ames 
(1896)  28  Colo.  167,  47  Pac.  882. 

A  section-hand  Is  not  bound  to  obey  an  order 
d  the  section-boss  to  get  on  to  and  help  propel 
an  obviously  overcrowded  btand-car,  and  no  re- 
covery can  be  had  for  his  being  thrown  off  and 
killed  in  consequence  of  his  obeying  the  order. 
Bradshaw  v.  Louisville  ft  N.  R.  Oo.  (1898)  14 
Ky.  L.  Rep.  688.  21  8.  W.  346. 

Under  the  statutory  doctrine  ppevalllng  in 
Kentucky  as  to  the  effect  of  the  gross  negli- 
gence of  a  superior  servant,  a  railway  company 
is  not  relieved  from  liability  for  injuries  to  a 
brakeman  Incurred  in  uncoupling  cars  in  obedi- 
ence to  an  order,  caused  by  the  gross  negligence 
of  the  conductor  or  other  superior  employee 
in  the  control  and  management  of  the  train, 
by  the  fact  that  the  danger  of  going  between 
the  cars  to  uncouple  them  was  open  and  visi- 
ble. Greer  v.  Louisville  ft  N.  B.  Co.  (1893) 
94  Ky.  169,  21  8.  W.  649. 

VIII.    Negligence  in  retpeot  to  the  manner  of 
carrying  out  the  order. 

The  doctrine  discussed  above  Is  a  protection 
to  the  servant  pro  tanto,  only  In  so  far  as  It 
relieves  from  the  charge  of  culpability  In  the 
actual  undertaking  of  the  work  which  be  was 
ordered  to  do.  It  does  not  relieve  blm  of  the 
duty  of  avoiding  any  particular  danger  Inci- 
dent to  carrying  out  the  order.  Cornwall  v. 
Charlotte,  C.  ft  A.  B.  Co.  (1887)  97  N.  C.  11,  2 
8.  E.  659 ;  Smith  v.  St.  Paul  ft  D.  B.  Co.  (1892) 
61  Minn.  86,  52  N.  W.  1068  (a  charge  to  the 
effect  that  orders  would  not  Justify  a  servant 
in  going  Into  known  dangers  was  held  not  to 
be  prejudicial  error)  ;  East  Tennessee,  V.  ft  G. 
B.  Co.  V.  Bridges  (1893)  92  Ga.  899,  17  8.  E. 
645. 

Where  the  master  orders  a  thing  to  be  done 
by  a  servant,  he  will  not  be  exonerated  from 
liability  for  Injuries  to  the  servant  arising 
from  doing  the  act  merely  because  the  servant 
does  not  do  It  In  the  particular  way  directed 
by  the  master.  The  question  In  every  such 
ease  Is  whether  the  servant  pursued  the  less 
dangerous  course.  Cltisens*  Gaslight  ft  Heat- 
ing Cow  V.  O'Brien  (1886)  118  111.  174,  8  N.  B. 
810. 
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An  action  based  on  the  theory  that  the  serr- 
ant  was  obeying  an  order  will,  upon  gnunl 
principles,  fall  unless  the  necessary  legal  con- 
nection between  It  and  the  act  of  the  servuit 
is  established.  The  fact  that  an  order  was  gtr- 
en  and  acted  upon  by  the  plaintiff's  ooserrants 
Is  wholly  immaterial  as  an  element  where  be 
did  not  hear  It  himself,  but  simply  followed 
their  example  in  doing  what  he  did.  Novock  v. 
Michigan  C.  B.  Co.  (886)  63  Mich.  121,  28  K. 
W.  525. 

A  direction  to  a  servant  to  **hnrry  up'*  ker 
work  is  not  a  fact  which  can  be  supposed  to 
distract  her  attention  to  affect  her  power  of 
observatlcm  two  hours  afterwards.  Herald  ▼. 
Piister  (1896)  92  Wis.  417,  66  N.  W.  356. 

An  angry  summons  from  the  master's  repre- 
sentative, which  the  servant  complies  with  lo 
hurriedly  that  he  inadvertently  leaves  the  place 
of  work  in  a  dangerous  condition,  will  not  ei- 
cuse  him  for  shortly  afterwards  forgetting  that 
condition,  the  consequence  being  that  he  saflen> 
injury.  Brennan  v.  Front  Street  Cable  B.  Co. 
(1894)  8  Wash.  868,  86  Pac.  272  (servant  was 
late  on  the  morning  when  the  accident  occurred, 
and  was  so  hurried  when  he  was  called  that  he 
left  open  a  manhole  containing  machinery,  and 
stepped  into  it  a  short  time  afterwards,  while 
performlhg  his  duties  in  great  hast^). 

No  such  connection  can  be  predicated  where 
the  injury  occurs  owing  to  the  manner  in  which 
the  servant  executed  a  general  order 
which  left  him  free  to  choose  hit 
own  methods  of  carrying  It  oot,  and  might, 
so  far  as  appears,  have  been  safely  performed 
by  the  selection  of  a  different  method. 

When  an  employee  has  within  his  own  oos* 
trol  the  manner  of  using  an  obviously  defective 
tool,  and  the  means  of  securing  ssifety  If  be 
chooses  to  employ  them.  If  he  neglects  ttie 
mesns  of  security  to  himself  he  elects  to  take 
the  risk.  In  such  a  case,  it  cannot  In  icaaoa  be 
said  that  the  employee  has  acted  upon  the  coa- 
fidence  reposed  in  the  employer,  and  that  he  la 
therefore,  entitled  to  remuneration.  Jeaney 
Electric  Light  ft  P.  Co.  ▼.  Murphy  (1838)  U5 
Ind.  568,  18  N.  B.  80. 

A  Jury  would  not  be  warranted  In  Hading  that 
an  oath  addressed  to  a  sailor  who  knew  what 
to  do  was  sufficient  to  shift  the  responsibility 
for  a  misstep  on  the  ground  that  it  confused 
him  and  drove  him  forward  into  the  danger, 
where  the  words  accompanying  the  oath  carried 
no  specific  or  wrong  direction  as  to  the  manner 
In  which  the  plaintiff  should  act.  Williams  v. 
Churchill  (1884)  137  Mass.  243,  SO  Am.  Bcp. 
304  (plaintiff  became  entangled  In  the  loose  end 
of  a  towrope  while  acting  in  obedience  to  the 
directions  of  the,  master,  after  he  had  Just  cried 
out  with  an  oath  "You  won't  get  that  rope 
fast"). 

The  theory  that  the  plaintilTs  injury  was 
caused  by  his  obedience  to  an  Improper  cod- 
mand  is  not  sustainable  where  he  was  injured 
in  Jumping  from  a  train  while  responding  to  a 
hasty  summons  to  supper,  but  there  was  no 
command  to  Jump  from  the  train,  and  he  deter- 
mined for  himself  the  particular  manner  in 
which  the  order  should  be  carried  out.  Piques- 
no  V.  Chicago  ft  G.  T.  B.  Co.  (1883)  62  Mich 
44,  17  N.  W.  232. 

A  foreman's  order  to  splice  a  short  rope  to 
the  winch  end  of  a  longer  rope  to  make  It  reach 
a  pile  lying  on  the  ground,  which  was  to  he 
hauled  into  position  by  a  pile-driver,  will  not 
render  the  master  liable  for  injuries  to  the  em- 
ployee ordered,  where  be  undertook  to  sink*  the 
splice  in  a  manner  not  reqolred  slther  Iqp  the 
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•order  or  the  character  of  the  work.  Wlgffliis 
Ferry  Co.  ▼.  Heillg  (1892)  48  IlL  App.  288. 

Hence,  a  Berrant  who  relies  on  the  orders  -of 
bis  superior  as  as  excuse  for  taking  up  a  dan- 
herons  position  most  show,  not  merely  that  he 
wa*  ordered  generally  to  go  to  work,  but  that  he 
was  ordered  to  take  up  the  partlcalar  position 
In  which  he  wss  Injured.  Songstad  t.  Burling- 
ton, C.  R.  ft  N.  B.  Oo.  (1889)  5  Dak.  517,  41 
«.  W.  756. 

In  Illlck  ▼.  Flint  ft  P.  M.  R.  Co.  (1888)  67 
Mich.  632,  86  N.  W.  708,  a  verdict  was  held  to 
have  been  rightly  directed  for  the  defendant 
where  a  brakeuMui,  in  complying  with  a  signal 
to  set  brakes,  undertook,  of  his  own  motion 
and  Without  any  special  request,  to  reach  the 
top  of  a  car  by  climbing  a  side  ladder,  when 
the  train  wss  approaching  a  bridge,  the  tlm- 
«>ers  of  which  were  only  a  little  over  2  feet 
from  the  cars. 

X.    By  who99  orden  the  matter  U  Itound^ 

In  nearly  all  the  cases  dted  in  the  present 
-chapter  the  servant  giving  the  orders  was  one 
who,  under  the  recognised  exceptions  to  the 
doctrine  of  common  employment,  was  actually 
a  vice  principal,  either  because  he  was  a  general 
representative  of  the  master  as  respects  the  man- 
agement of  the  whole  business  or  the  particu- 
lar work  to  be  done.  Kean  v.  Detroit  Copper 
<k  Brass  Rolling  Mills  (1887)  66  Mich.  277,  83 
N.  W.  396  (superintendent)  ;  Illinois  Steel  Co. 
▼.  Schymanowdci  (1896)  69  III.  App.  82  (super- 
intendent) :  Hawkins  v.  Johnscm  (1886)  105 
Ind.  65  Am.  Rep.  169.  4  N.  E.  172  (foreman  of 
factory)  ;  Shortei  v.  St  Joseph  (1891)  104  Mo. 
114,  16  S.  W.  897  (engineer  in  charge  of  con- 
struction) ;  Colorado  Midland  R.  Co.  v.  O'Brien 
(1891)  16  Colo.  219,  27  Pac.  701  (foreman  in 
<;harge  of  construction)  ;  Novock  v.  Michigan 
C.  K.  Co.  (1886)  63  Mich.  121,  29  N.  W.  625 
(superintendent  of  construction  train)  ;  Nor- 
folk ft  W.  R.  Co.  V.  iVard  (1894)  90  Va.  687, 
24  L.  R.  A.  717,  19  S.  B.  849  (foreman  In  charge 
of  work  of  excavation). 

Or  was  in  charge  of  a  department  of  the  busi- 
ness. Indiana  Car  Co.  v.  Parker  (1884)  100 
Ind.  181;  Rogers  v.  Overton  (1882)  87  Ind. 
410  (orders  of  road  master  to  trackman). 

Or  simply  because  he  was  a  superior  servant 
tn  a  state  where  such  superiority  constitutes 
-vice  principalshfp  at  common  law  (Jones  v. 
St.  Louls»  N.  ft  P.  Packet  Co.  (1800)  48  Mo. 
App.  808  [second  mate].  As  In  the  follow- 
ing cases  the  order  wss  given  by 
•a  section  master  to  a  laborer:  Patton  v. 
M'cstern  N.  C.  R.  Co.  (1887)  96  N.  C.  466,  1  S. 
B.  868 :  East  Tennessee,  V.  ft  G.  R.  Co.  v.  Duf- 
field  (1883)  12  Lea,  68,  47  Am.  Rep.  319 ;  Brad- 
shaw  V.  Ix)ulsville  ft  N.  B.  Co.  (1898)  14  Ky. 
K  Rep.  688,  21  S.  W.  846 ;  Stephens  v.  Hanni- 
bal ft  St.  J.  R.  Co.  (1885)  86  Mo.  221 ;  Schroed- 
er  T.  Cliicago  ft  A.  R.  Co.  (1891)  108  Mo.  822, 
18  Ij.  R.  A.  827,  18  S.  W.  1094. 
In  others  the  order  was  given  by  a  conduc- 
tor to  a  brakeman.  Mason  v.  Richmond  ft  D. 
R.  Co.  (1892)  111  N.  C.  482.  18  L.  R.  A.  845, 
16  8.  B.  698 ;  Shadd  v.  Georgia,  C.  ft  N.  R.  Co. 
<1895)  116  N.  C.  968,  21  8.  B.  554;  Richmond 
A  D.  R.  Co.  V.  Rudd  (1892)  88  Va.  648,  14  8. 
B.  301;  Norfolk  ft  W.  R.  Co.  v.  Ampey  (1896) 
93  Va.  108,  25  8.  B.  226 ;  Turner  v.  Norfolk  ft 
W.  B.  Co.  (1895)  40  W.  Va.  675,  22  8.  B.  83 ; 
Oreer  v.  Louisville  ft  N.  R.  Co.  (1898)  94  Ky. 
160.  21  8.  W.  649)  ;  or  is  given  that  effect  by 
statute  (In  these  cases  the  order  was  that  of 
a  section  foreman  to  a  laborer:  Jones  v.  Gal- 
veston, H.  ft  8.  A.  R.  Co.  (1895)  11  Tex.  Civ. 
App.  89.  81  S.  W.  706;  Texas  ft  P.  R.  Co.  v. 
I^wls  (1894;  Tex.  Civ.  App.)  26  8.  W.  878). 
8e«  also  BJbJlan  v.  Woonsocket  Rubber  Co. 
48  IaB.  A. 


(1886)  164  Mass.  214,  41  N.  B.  266  (fallow 
servant  deputed  to  instruct  a  new  employee  as 
to  the  manner  of  doing  work] ;  Last  Chance 
Mln.  ft  Mill.  Co.  y.  Ames  (1896)  23  Colo.  167, 
47  Pac  328  (order  of  ship-tender  to  minor] )  ; 
or  else  the  rights  of  the  parties  were  controlled 
by  a  statute  abolishing  altogether  the  doctrine 
of  common  employment.  Central  R.  Co.  v.  De 
Bray  (1888)  71  Qa.  406;  Fox  v.  Chicago,  SL 
P.  ft  K.  C.  R.  (>>.  (1892)  86  Iowa,  368,  17  L. 
R.  A.  289.  68  N.  W.  259 ;  Strong  v.  Iowa  C.  R. 
Co.  (1896)  94  Iowa,  880,  62  N.  W.  799 ;  Frand- 
sen  V.  Chicago,  R.  I.  ft  P.  R.  Co.  (1873)  36 
Iowa,  372 ;  Smith  v.  St.  Paul  ft  D.  R.  Co.  (1892) 
61  MlnxL  86,  62  N.  W.  1068. 

These  cases,  therefore,  do  not  enable  us  to 
say  whether,  for  the  purpose  of  principles  dis- 
cussed in  the  foregoing  sections,  the  responsi- 
bility of  the  master  for  the  order  Is  determined 
by  the  analogy  of  the  decisions,  which  have  es- 
tablished the  doctrine  that,  where  the  order  re- 
quired the  servant  to  do  something  not  within 
the  scope  of  his  original  contract,  the  defense 
of  coservlce  is  not  a  bar  to  the  action,  the  sole 
question  being  whether  the  servant  giving  the 
order  had  authority  to  give  it.  Nor  has  the 
particular  point  been  raised  in  any  case.  In 
several  instances,  however,  the  bench  and  bar, 
by  passing  over  this  ground  of  defense  under 
circumstances  in  which,  judging  from  the  views 
propounded  in  other  decisions  as  to  the  doc- 
trine of  coservlce,  that  doctrine  would  have 
prevented  recovery  if  it  had  been  deemed  om- 
trolling,  seem  to  have  Indirectly  determined 
that  this  analogy  holds. 

In  some  of  the  following  decisions  the  serv- 
ant giving  the  order  has  been  expressly  decided 
by  the  same  court  not  to  be  a  vice  principal. 
In  others  this  view  Is  a  necessary  deduction 
from  the  general  tenor  of  the  rulings  of  the 
court: 

Order  of  the  captain  of  a  ship  to  a  seaman. 
Williams  T.  CburchUl  (1884)  137  Mass.  243,  60 
Am.  Rep.  804. 

Of  the  foreman  of  a  gang  of  trackmen. 
Cook  V.  St.  Paul,  M.  ft  M.  R.  Ca  (1885)  84 
Minn.  45.  24  N.  W.  811. 

Of  a  conductor  to  a  brakeman.  Louisville, 
B.  ft  St.  L.  Consol.  R.  Co.  v.  UU  (1892)  183 
Ind.  265,  82  N.  B.  881 ;  Plguegno  v.  Chicago  ft 
G.  T.  R.  Co.  (1883)  62  Mich.  44,  60  Am.  Rep. 
248,  17  N.  W.  232 ;  Burlington  ft  C.  B.  Co.  v. 
LIche  (1892)  17  Colo.  280.  29  Pac.  175;  Den- 
ver, T.  ft  G.  R.  Co.  V.  Simpson  (1891)  16  Colo. 
65,  26  Pac.  889. 

A  master  cannot  relieve  himself  of  responsi- 
bility for  an  order  which  is  apparently  within 
the  scope  of  the  authority  of  the  superior  serv- 
ant, by  showing  that  no  such  authority  was 
conferred  by  the  rules  framed  for  the  regula- 
tion of  the  business. 

The  mere  fact  that  the  conductor  of  a  train 
had,  under  the  company's  rules,  no  right  to  or- 
der a  man  off  a  moving  train,  is  no  defense  to 
an  action  by  a  brakeman  who  is  injured  in  obey- 
ing such  an  order.  Central  R.  Co.  v.  De  Bray 
(1883)  71  Ga.  406. 

But  he  cannot  be  bound  by  the  orders  of  a 
servant  who,  when  he  gave  them,  was  plainly 
transcending  his  powers.  Nashville  ft  C.  R. 
Co.  T.  McDaniel  (1883)  12  Lea,  886  (agent 
whose  duty  It  was  to  look  after  claims  for  cat- 
tle killed  by  trains  has  no  right  to  order  train 
hands  to  help  to  clear  a  tunnel  of  obstruction). 

An  order  given  by  one  superior  servant  to 
do  an  act  In  violation  of  rules  will  not  excuse 
the  servant  for  doing  that  act  after  he  has 
passed  under  the  control  of  another  superior 
servant,  who  has  never  given  him  a  similar  dl- 
rectlcHL  Mason  v.  Richmond  ft  D.  R.  Co. 
(1894)  114  N.  C.  718,  19  S.  B.  862  (brakemaa 
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Injured  while  coupling  cars  witb  his  hands  In- 
stead of  a  stick).  Referring  to  its  former 
judsrment  In  the  case  (1892)  111  N.  C.  482, 
IS  L.  K.  A.  845,  16  S.  E.  608,  the  court  said : 
"We  still  adhere  to  the  doctrine  that  a  brake- 
man  Is  not  culpable  for  exposing  himself.  In 
obedience  to  the  orders  of  the  conductor  in 
charge  of  the  train,  to  peril  to  which  his  volun- 
tary exposure  of  himself  would  constitute  con- 
tributory negligence.  Our  ruling  was  founded 
both  upon  the  principle  that  the  conductor,  as 
middleman,  had  on  behalf  of  the  company 
waived  its  express  regulation,  and  upon  the 
idea  that  the  known  relation  between  a  con- 
ductor and  a  brakenian,  running  on  the  same 
train  as  his  subordinate,  was  such  as  to  sub- 
ject him  to  a  well-grounded  fear  of  dismissal 
should  he  hesitate  to  obey  such  an  order,  and 


thereby  relieve  him  of  legal  enlpablllty  for  con- 
duct which,  but  for  the  fact  of  his  acting  under 
tfie  fear  of  the  consequences  ot  disobedience* 
would  constitute  negligence.  But  we  did  not 
fntimate  that  a  brakeman  would  be  warranted 
in  assuming  that  another  conductor,  under 
whom  he  had  served  for  several  months  witb- 
out  receiving  any  order  modifying  the  written 
rule,  would  discharge  him  for  failure  to  couple 
with  hfs  hands  when  a  stick  would  not  answer 
the  purpose.  And  we  do  not  think  that  the 
command  of  Guthrie  to  *'hurry  up,**  coupled 
with  the  testimony  ol  the  plaintiff  that  he 
thought  Guthrie  had  seen  him  couple  with  his 
hands  l>efore  that  time,  is  tantamount  to  an  ex- 
press command,  such  as  was  given  by  Cdnduct- 
or  Dick,  who  had  previously  been  his  superior.** 

G.  B.  L. 
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1.  A  contract  by  whlcli  a  ImsbAnd 
Airrccs  to  pay-  dertaln  moneys  to  his 
wife  in  discharge  of  his  obligation  to  sup- 
port her  Is  not  against  public  policy,  when 
made,  not  for  the  purpose  of  a  voluntary  sep- 
aration, but  after  a  separatioa  has  actually 
occurred  on  account  of  the  misconduct  of  one 
of  the  parties  which  justified  it. 

2.  A  decree  based  on  a  post-nnptlal 
aarreentent  by  which  a  wife  Is  given  a  cer- 
tain sum  per  month  for  her  maintenance  con- 
stitutes a  contract  which  cannot  be  modified 
by  the  court  on  account  of  a  change  in  the 
husband's  financial  condition,  so  as  to  reduce 
the  amoun,t  payable,  without  the  wife's  con- 
sent. 

(March  26,  1000.) 


APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Multnomah  Coun- 
ty refusing  defendant's  application  to  reduce 
the  amount  which  he  had  been  directed  to 
pay  as  alimony  in  a  divorce  proceeding.  Af- 
firmed, 

Statement  by  WolTerton,  Ch.  J.: 
On  February  4,  1894,  the  plaintifiT  was 
granted  a  divorce  from  the  defendant,  and  in 
the  decree  therefor  the  defendant,  among 
other  things,  was  required  to  support  and 
educate  the  minor  child  of  the  parties  during 
his  minority,  and  to  pay  to  plaintiff  during 
the  term  of  her  natural  life  the  sum  of  $150 
per  month.  On  January  6,  1897,  defendant 
petitioned  the  court  in  which  such  decree 
was  rendered  to  modify  the  same  so  that  he 
should  be  required  to  pay  the  plaintiff  only 
$75  per  month,  alleging  as  reasons  therefor 
that  his  business  and  property,  and  the  in- 
come therefrom,  had  so  decreased  that  he 


was  no  longer  able  to  meet  and  pay  the  smn 
decreed,  or  any  greater  amount  than  $76  per 
month ;  that  the  plaintiff  did  not  require, 
nor  did  she  expend,  more  than  that  sum  for 
her  support,  but  had  spent  the  remainder  for 
purposes  not  beneficial  to  her.  The  plaintiff 
answered  that  defendant  ought  to  be  es- 
topped from  setting  up  that  she  did  not  re- 
quire more  than  $75  per  month  of  the  sum 
decreed,  or  that,  by  reason  of  adverse  for- 
tune, he  is  now  unable  to  pay  more,  or  to  al- 
lege any  matter  whatsoever  as  a  reason  for 
a  modification  of  the  decree  in  the  respect 
prayed  for,  for  the  reason  that  plaintiff  and 
defendant,  on  or  about  January  15,  1894. 
made  and  entered  into  a  postnuptial  agree- 
ment settling  and  adjusting  as  between 
themselves  their  property  rights,  under  and 
by  the  terms  of  which,  amon^  other  things, 
the  defendant^  for  himself,  his  heirs,  execu- 
tors, and  administrators,  in  consideration  of 
plaintiff's  covenants,  did  covenant  and  agree 
to  pay  through  the  First  National  Bank,  of 
Portland,  Oregon,  to  the  plaintiff,  or  order, 
the  sum  of  $150  on  the  1 5th  day  of  each 
month  thereafter  during  the  term  of  her  nat- 
ural life;  that,  as  security  for  the  payment 
of  the  same  for  the  term  of  ten  years  from 
said  date,  the  defendant  agreed  to  join  with 
the  plaintiff  in  deeding  block  22,  in  McMil- 
len's  addition  to  the  city  of  East  Portland. 
Oregon,  to  one  Byron  Z.  Holmes,  to  be  held 
by  him  in  trust  as  security  for  the  payment 
of  said  allowance  for  the  term  aforesaid: 
and  it  was  further  agreed  that,  in  case  the 
defendant  should  desire  to  sell  or  dispose  of 
said  property,  then  said  Holmes  was  to  fur- 
nish plaintiff  good  and  sufficient  surety  for 
the  payment  of  said  allowance  for  the  bal- 
ance of  said  term,  or  invest  the  proceeds  of 
the  sale  in  a  manner  satisfactory  to  the  at- 
torneys for  plaintiff  and  himself,  and  there- 
after "^to  hold  said  new  investment  as  secur- 
ity for  the  payment  of  said  allowance;  that 
it  was  mutually  agreed  between  the  parties 


Note. — As  to  validity  of  separation  agree- 
ment between  husband  and  wife,  see  also  Winn 
V.  Sanford  (Mass.)  1  L.  R.  A.  512,  and  note; 
Clark  V.  Fosdlck  (N.  Y.)  6  L.  R.  A.  132,  and 
noU;  Galusha  v.  Galusha  (N.  T.)  6  L.  R.  A. 
48  L.  R.  A. 


487,  and  note;  and  Blank  v.  Nohl  (Mo.)  18  U 
R.  A.  850. 

As  to  power  of  court  to  reduce  alimony,  see 
also  Wetmore  v.  Wetmore  (N.  Y.)  fBi»l«,  666.  aaA 
cases  cited  in  footnote  thereto. 
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to  aaid  agreement  that  said  property  was 
not  to  be  sold  or  disposed  of  for  less  than  the 
amount  required  to  pay  the  stipulated  al- 
lowance   until    the    expiration    of  the    ten 
years;  yiat  the  plaintiff,  in  consideration  of 
said  covenants  and  agreements,  relinquished 
all  her  right  and  interest  in  and  to  the  prop- 
erty of  defendant,  both  real  and  personal,  of 
every  name,  nature,  and  description  whatso- 
ever, and  it  was  therein   specially  agreed 
that  the  defendant  would  properly  clothe, 
maintain,  and  educate  the  said  minor  child 
of  said  parties;    that  said   agreement   was 
signed  and  delivered  by  the  parties  thereto, 
and  thereupon,  and  contemporaneously  with 
the  execution  thereof,  the  plaintiff  and  de- 
fendant did  duly  make,  execute,  and  deliver 
a  warranty  deed  for  said  block  to  the  said 
Byron  Z.  Holmes,  who  accepted  said  trust, 
and  thereupon  as  a  part  of  the  same  trans- 
action. Holmes  entered  into    separate    con- 
tracts with  plaintiff  and  defendant,  wherein 
he  agreed  to  carry  out  and  fulfill  all  of  the 
covenants  and  terms  of  said  agreement  be- 
tween plaintiff  and  defendant,  and  fully  to 
carry  out  the  trust  imposed  upon  him;  that 
at  the  time  the  first  agreement  referred  to 
was  made  and  entered  into  between  plaintiff 
and  defendant  they  were  husband  and  wife; 
the  said  agreement  was  made  for  a  valuable 
consideration,  in  order  to  adjust  and  settle 
the  property  rights  between  them,  and  to 
provide  for  the  support  and  maintenance  of 
plaintiff  and  the  support  and  education  of 
the  minor    child;    that    the  terms    of  said 
agreement  and  the   provisions    for   support 
therein  contained  were  reasonable  and  just; 
that  the  aGjeement  is  in  full  force  and  effect, 
and  all  the   terms   and    conditions    thereof 
have  been  fully  complied  with  by  plaintiff; 
that  the  deed  to  Holmes  was  made  in  pur- 
suance of  said  agreement,  as  well  as  with 
declarations  of  trust  respecting  the  proper- 
ty:   that  thereafter  the  court  rendered  the 
said  decree  of  February  4,  1894;  and  that 
the  amount  of  alimony  agreed  upon  between 
them  in  the  adjustment   of  their    property 
riprhts  was  embodied  therein,  and  that  the 
defendant  has  complied  with  the  terms  of 
said  agreement  up  to  the  15th  day  of  Sep- 
tember, 1897,  but  since  then  has  wholly  dis- 
rofrarded  them.    A  demurrer  interposed  to 
this  defense   being   overruled,    a  reply  was 
filed,  denying  the  estoppel  only,  and  further 
alleging  that  the  tendency  of  said  agreement 
het^veen  the  plaintiff  and  defendant  was  to 
interest  the  defendant  in  foregoing  resist- 
ance to  the  suit  of  plaintiff  against  the  de- 
fendant then  pending  for  a  dissolution  of 
the  bonds  of  matrimony  between  them,  and 
that  said  agreement  is  contrary  to  public 
policy,  and  void.    Thereupon  a  motion  was 
filed  by  plaintiff  for  a  decree  upon  the  plead- 
ings, which  being  allowed  and  the  petition 
dismissed,  the  defendant  appeals. 

3fessr$.  Stott,  Boise,  St  Stent  for  appel- 

IflbXl't. 

Messrs.  Clisrles  J.  Sol&nabel  and 
OlaAmberlain  St  Tbemas,  for  respondent: 

1*he  court  had  no  power,  under  the  stat- 
4S  I^  R.  A. 


ute,  to  modify  its  decree  for  the  pajrment  of 
money  under  any  circumstances. 

Oregon  Code,  §§  601,  602. 

In  the  case  of  a  decree  of  divorce  a  tinr 
culo,  the  award  of  alimony  is  absolute,  and 
cannot  be  altered  after  the  expiration  of  the 
term  or  the  time  in  which  a  new  trial  may 
be  had,  unless  in  the  decree  the  court  re- 
serves the  right  to  do  so,  or  unless  the  power 
to  subsequently  modify  the  decree  is  given 
expressly  by  statute. 

2  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  136. 

Because  of  the  matters  set  forth  in  the  an- 
swer of  the  respondent,  the  appellant  is  es- 
topped from  asking  for  any  modification  of 
the  decree. 

The  great  weight  of  authority  sustains  the 
validity  of  such  contracts  between  husband 
and  wife  where  upon  their  face  they  are  fair, 
and  there  is  nothing  to  show  that  the  con- 
tract was  made  to  stimulate  the  divorce  pro- 
ceedings, even  though  made  during  the  pen- 
dency of  suit  or  action  and  before  decree. 

2  Bishop,  Marr.  &  Div.  §  702 ;  DuUon  v. 
Button,  30  Ind.  452;  Owen  v.  Yale,  75  Mich. 
256,  42  N.  W.  817;  Randall  v.  Randall,  37 
Mich.  663;  Stokes  v.  Anderson,  118  Ind. 
552,  4  L.  R.  A.  313,  21  N.  E.  331 ;  Martin  v. 
Martin,  65  Iowa,  255,  21  N.  W.  695 ;  Calam& 
V.  Calame,  25  N.  J.  Eq.  650;  Thomas  v. 
Brown,  10  Ohio  St.  247 ;  Blake  v.  Blake,  7 
Iowa,  46;  Thrall  v.  Thrall,  83  Hun,  188,  31 
N.  Y.  Supp.  591 ;  Buck  v.  Buck,  60  111.  241 ; 
Storey  v.  Storey,  125  111.  608,  1  L.  R.  A.  320, 
18  N.  E.  329 ;  Hamilton  v.  Hamilton,  89  111, 
349;  Jordan  v.  Westerman,  62  Mich.  170,  28 
N.  W.  826;  Chapin  v.  Chapin,  135  Mass. 
393;  Smter  v.  Senter,  70  Gal.  619,  11  Pac. 
782 ;  Moon  v.  Baum,  58  Ind.  194 :  Packard  v. 
Packard,  34  Kan.  63,  7  Pac.  628 ;  Gray  v. 
(hay,  83  Mo.  106;  Bom  v.  Horstmann,  80 
Cal.  452,  6  L.  R.  A.  677,  22  Pac.  169,  338; 
Petersine  v.  Thomas,  28  Ohio  St.  596 ;  Crews 
V.  Mooney,  74  Mo.  26 ;  Emery  v.  Neighbour,^ 
7  N.  J.  L.  144,  11  Am.  Dec.  641 ;  Fletcher  v. 
Holmes,  26  Ind.  468;  Miller  v.  Miller,  64 
Me.  484;  Morrison  v.  Morrison,  49  N.  H. 
69;  Speck  v.  Dausman,  7  Mo.  App.  165: 
Stratton  v.  Stratton,  77  Me.  377,  62  Am. 
Rep.  779;  Carson  v.  Murray,  3  Paige,  483. 

'WeWerteiiy  Ch.  J.,  delivered  the  opinion 
of  the  court: 

We  are  now  to  determine  whether  the 
facts  set  up  by  the  answer  to  the  defendant's 
petition  constitute  a  defense  to  a  modifica- 
tion of  the  decree  in  so  far  as  it  provides 
for  the  maintenance  of  the  divorced  wife. 
The  facts  relied  upon  are  set  forth  by  way  of 
estoppel  to  the  defendant  insisting  upon  the 
modification,  it  being  urged  that  a  valid  and 
binding  agreement  based  upon  a  sufficient 
consideration  was  entered  into  by  and  be- 
tween the  parties,  and  that,  the  decree  hav- 
ing been  given  and  rendered  in  pursuance 
thereof,  neither  party  can  now  be  heard ^ 
without  the  consent  of  the  other,  to  deny  its 
validity  or  binding  force  and  effect.  It  is 
suggested,  but  not  urged  with  great  confi- 
dence, that  a  decree  of  divorce,  whereby  pro- 
vision is  made  for  the  maintenance  of  one 
party  by  the  other,  is  final ;  that  all  matters 
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determined  thereby  have  beoome  rea  fiidioa- 
ia,  and  cannot  subsequently  be  questioned 
^r  modified.  Such  decrees  are  generally  re- 
garded as  final,  imless  reservation  has  been 
made  in  the  decree  for  further  adjudication 
und  determination,  or  the  statute  has  made 
appropriate  provision  for  such  further  ac- 
tion. No  reservation  was  made  by  the  de- 
tsree  itself  in  the  case  at  bar.  but  the  statute 
)ias  made  provision  to  the  effect  that,  when- 
ever a  marriage  shall  be  declared  void  or  dis- 
isolved,  the  court  shall  have  power  to  further 
decree,  among  other  things,  for  the  recovery 
*of  and  from  the  party  in  fault  such  an 
-amount  of  money  in  gross  or  in  instalments 
as  may  be  just  and  proper  for  such  party  to 
contribute  to  the  maintenance  of  the  other, 
and  for  the  appointment  of  one  or  more  trus- 
tees to  manage  in  such  manner  as  the  court 
shall  direct  any  sum  of  money  decreed  for 
the  maintenance  of  the  wife,  and  that  at 
anv  time  after  a  decree  is  given  the  court  or 
judge  thereof,  upon  the  motion  of  the  other 
party,  shall  have  power  to  set  aside,  alter,  or 
modify  so  much  thereof  as  may  provide  for 
the  appointment  of  trustees  for  the  care  and 
custody  of  the  minor  children,  or  their  nur- 
ture, and  education,  or  the  maintenance  of 
-either  party  to  the  suit.  Hill's  Anno.  Laws 
<0r.)  S  601,  subds.  3,  6;  Id.  S  502.  Mr. 
Justice  Moore,  speaking  of  9  602  (in  Corder 
V.  Speake  (Or.)  61  Pac.  647),  says:  "The 
statute  authoriases  the  court,  upon  motion, 
to  set  aside,  alter,  or  modify  so  much  of  a 
-decree  of  divorce  as  relates  to  the  mainte- 
nance of  either  party  to  the  suit.'*  This  Ian- 
fTuage  is  explicit,  and  is  a  rational  and  just 
interpretation  of  the  statute;  and,  were  it 
not  for  the  contention  of  counsel  that  the 
^question  was  not  involved  in  that  case,  we 
should  make  no  further  comment.  True, 
the  provisions  of  the  section  are  somewhat 
vague,  but,  when  read  in  pari  materia,  as  it 
should  be,  with  the  preceding  section,  it  is 
manifest  that  the  legrislative  intendment  was 
;to  authorize  a  modification  in  that  particu- 
lar. Subdivision  1  of  S  601,  eupra,  provides 
for  the  care  and  custody  of  the  minor  chil- 
dren; subdivision  2  for  the  recovery  of  the 
party  in  fault,  and  not  allowed  the  care  and 
'custody  of  the  children,  such  an  amount  of 
money  as  may  seem  proper  for  such  party 
to  contribute  towards  their  nurture  and  edu- 
cation; and  then  follow  the  provisions  to 
which  allusion  has  already  been  made,  touch- 
ing the  maintenance  of  the  party  not  in 
fault,  and  the  appointment  of  trustees  for 
the  management  of  such  sums  as  shall  be  de- 
creed for  the  maintenance  of  the  wife,  or  the 
liurture  and  education  of  the  children  com- 
mitted to  her  care  and  custody.  The  modi- 
fication contemplated  comprises  the  subject- 
matter  of  these  several  subdivisions,  respect- 
ing which  the  court  is  empowered  to  enter 
its  decree  in  the  first  instance,  and  may  be 
tersely  enumerated  ( 1 )  as  it  respects  the  ap- 
pointment of  trustees  for  the  care  and  cus- 
tody of  the  minor  children,  (2)  as  it  re- 
spects the  nurture  and  education  thereof, 
and  (3)  as  it  pertains  to  the  maintenance  of 
either  party  to  the  suit.  This  latter  provi- 
-aion  plainly  refers  to  subdivision  3  of  the 
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preceding  section,  wherel^  it  it  provided  for 
the  recovery  of  the  party  in  fault  of  such  sa 
amount  of  money  as  may  be  proper  for  8udi 
party  to  contribute  towards  the  maintmano 
of  the  other,  and  this  comprehends  the  wife 
in  the  case  at  bar.  Such  is  the  coiLktnictioa 
usually  accorded  the  latter  section  in  the 
practice,  and  is,  we  are  convinced,  within  the 
legitimate  purpose  and  intendment  of  tht 
legislature. 

The  maintenance  provided  for  by  statute 
is  an  enlargement  upon  the  signification  of 
the  term  "alimony"  as  used  in  the  parlance 
of  the  common  law.  Alimony  is  an  allow- 
ance which,  by  order  of  the  court,  the  has- 
band  is  compelled  to  pay  the  wife  from  the 
date  he  has  been  legally  separated  or  di- 
vorced, for  her  support  and  maintenance. 
This  is  to  be  distinguished,  in  a  general 
sense,  from  an  allowance  pendente  lite,  and 

groceeded  from  the  recognition  of  the  hue- 
and's  common-law  liability  to  support  the 
wife.  2  Am.  k  Eng.  Enc.  Law,  2d  ed.  p.  92. 
But  the  statute  contemplates  an  allowance 
out  of  the  wife's  estate  in  favor  of  the  hus- 
band also,  thereby  extending  the  power  to 
make  an  allowance  in  divorce  prooeedingi; 
and  the  authority  to  modify  the  decree  sub- 
sequent to  the  time  of  its  rendition  in  re- 
spect to  maintenance  exists  as  well  in  the 
one  case  as  the  other, — that  is  to  say,  wheth- 
er the  allowapce  is  made  from  the  husband's 
estate  for  the  maintenance  of  the  wife,  or 
vioe  i>er8a.  Although  the  right  to  have  an 
allowance  awarded  for  maintenance  has  been 
extended  by  the  statute  to  the  husband,  the 
same  reasons  do  not  exist  in  support  thereof 
which  formerly  induced  the  allowance  of  ali- 
mony proper.  His  right  thereto  is  merelj 
statutory,  and«  while  her  right  is  now  uns- 
tained by  the  same  authority,  the  statute  is, 
as  to  her,  declarative  of  that  which  formerly 
existed  through  usage  and  custom  in  so 
much  that  it  had  become  the  unwritten  law. 
At  common  law  the  measure  of  the  allow- 
ance was  determined  by  the  husband's  "fac- 
ulties," and  this  because  of  obligations  grow- 
ing out  of  the  marriage  relation  to  support 
his  wife  and  offspring.  But  the  rule  which 
should  regulate  the  measure  of  an  allowance 
to  the  husband  must  stand  upon  an  entirely 
different  footing.  Whatever  that  may  be.  it 
is  unnecessary  for  us  to  discuss  at  this  time. 
The  more  recent  legislation  has  tended 
strongly  to  the  removal  of  all  disabilities  of 
the  wife  which  do  not  exist  as  to  the  hus- 
band, and  she  may  now  contract  and  incur 
liabilities  and  responsibilities  to  the  same 
extent  and  in  the  same  manner  as  if  she  were 
unmarried.  Hill's  Anno.  Laws  (Or.)  I 
2997.  While  this  fact  should  not  detract 
from  the  reasons  which  support  an  allow- 
ance for  her  benefit,  yet  it  is  a  strong  <^r- 
cumstance  tending  to  the  support  of  her  con- 
tracts relative  to  her  maintenance  made 
with  her  husband,  who  has  always  been  ac- 
counted 8ui  /ttrtff. 

It  is  urged  that  the  contract  incontroveTST 
is  against  public  policy,  and  void.  But  this 
can  hardly  be  said  of  it  when  examined  in 
the  light  of  adjudications  uniformly  adhered 
to  for  a  long  period  of  time.    In  Witiker  ▼. 
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Wdttcer,  9  Wall.  743,  sub  nom.  Walker  ▼. 
Seal,  19  L.  ed.  814,  where  the  validity  of  a 
-deed  of  separation  between  the  husband  and 
wife  was  called  in  question  because  it  was 
thought  to  have  been  executed  contrary  to 
public  policy,  it  was  held  to  be  valid,  the 
-consideration  being    apparent,    and  that  it 
would  be  enforced  in  equity  if  it  appeared 
that  it  was  not  made  in  contemplation  of  a 
future  possible  separation ;  but  in  respect  to 
one  which  was  to  occur  immediately,  or  for 
the  continuance  of  one   that   had  already 
taken  place,  especially  was  it  said  to  be  true 
if  the  separation  was  occasioned  by  the  mis- 
-eonduct  of  the  husband,  and  the  provision 
ior  the  wife's  support  was  reasonable  under 
the  circumstances,   and    no  more   than  the 
-court    would    award    for    her    as    alimony 
should  she  seek  such  a  remedy  for  her  griev- 
ances.   When  the    separation    exists    as  a 
fact,  and  is  not  induced  or  occasioned  by  the 
agreement,  the  consideration    for   the   hus- 
band's undertaking  to  pay  alimony  is  his  re- 
lease from  liability  for  the  support  of  his 
wife.    Roll  V.  Roll,  61  Minn.  363,  63  N.  W. 
716;  Pettii  v.  Pettii,  107  N.  Y.  677,  679,  14 
K.  £•  600.      It  may  be  stated,  generally,  that 
-any  contract  or  agreement  between  husband 
and  wife,  which,  by  its  terms  or  effect,  is 
oonducive  to  a  relaxation  or  a  severance  of 
the  marital  ties,  is  void,  as  contrary  to  pub- 
lie  policy,  and  will  not  be  upheld  or  main- 
tained.   But  where  a  separation  has  been 
induced,  not  by  collusion,  but  by  the  vicious 
conduct  or  disability  of  one  of  the  parties, 
without  inducement  or  fault  of  the  other, 
and  it  has  furnished  just  grounds  for  legal 
separation,  then  a  contract  looking  to  a  set- 
tlement of  property  rights  and  Uie  proper 
maintenance  of  the  one  not  in  fault  is  in  no 
sense  repugnant  to  public  policy.    Randall 
V.  Randall,  37  Mich.  663.    In  Wisconsin  it 
baa  been  determined,  in  effect,  under  a  stat- 
ute authorising  the  court  from  time  to  time, 
upon  petition  of  either  of  the  parties,  to  re- 
Tise  and  alter  the  decree  as  It  may  respect 
alimony  or  an  allowance  for  the  wife  and 
'  children,  that,  notwithstanding  the  parties 
may  have  entered  into  an  agreement  ante- 
rior to  the  decree  touching  the  amount  of 
fluch  alimony,  the  terms  of  which  were  in- 
corporated in  the  decree,  yet  that  the  court 
was  authorised  to  subsequently  modify  the 
allowance.    Blake  v.  Blake,  68  Wis.  303,  32 
N.  W.  48,  76  Wis.  339,  43  N.  W.  144.    The 
strong  tendency  of  adjudications  elsewhere, 
however,  establishes  a  contrary  doctrine, — 
that    when    parties    have    agreed    between 
themselves  touching  the  allowance,  and  the 
same  is  reasonable,  and  such  as  ought  to  be 
grmnted  under  the  circumstances  and  condi- 
tions attending  the  divorce  proceedings,  hav- 
ing in  view  the  station  and  capabilities  of 
the  parties  to  respond,  and  not  being  con- 
trary to  the  policy  of  the  law,  such  an  agi-ee- 
ment,  subject  to  the  approval  of  the  court. 
Is  binding  upon  the  parties  thereto.    In  Cal- 
mm^  ▼.  Calame,  26  N.  J.  Eq.  648,  the  hus- 
band had  deserted  his  wife,  and  while  he 
'was  living  in  a  state  of  wilful  estrangement 
from  her  he  offered  in  writing  to  turn  over 
to  her  certain  lands,  and  to  pay  her  a  sum 
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of  money,  which  she  accepted  in  writing. 
The  court,  in  subsequently  granting  the  wife 
a  divorce,  further  decreed  that  she  was  en- 
titled to  the  lands  and  money  agreed  upon. 
Under  the  statute  of  New  Jersey,  alimony 
could  not  be  given  in  gross,  nor  in  a  portion 
of  the  real  estate  of  the  husband.  It  was 
held,  however,  notwithstanding  the  court 
could  not  enforce  an  agreement  as  between 
the  parties  to  live  apart>  yet  that  it  could 
and  would  enforce  an  agreement,  in  a  proper 
case,  for  the  payment  of  the  sum  intended 
for  separate  maintenance  according  to  the 
stipulations,  and  this  without  the  interven- 
tion of  a  trustee,  although  the  husband  and 
wife  could  not  ordinarily  enter  into  a  bind- 
ing contract  with  each  other.  Mr.  Chief 
Justice  Beasley,  in  concluding  his  opinion, 
said:  "My  deduction  from  these  principles 
and  decisions  is  that  it  was  within  the  com- 
petency of  equity  to  enforce,  as  a  part  of  the 
decree  of  divorce,  the  agreement  made,  in 
lieu  of  alimony,  between  the  complainant 
and  defendant.  I  do  not  mean,  however,  that 
every  agreement  which  is  thus  made  will  be 
supported.  The  court  should  undoubtedly 
look  into  these  arrangements  and  their  sur- 
roundings ;  but  when  it  appears  that  the  sep- 
aration of  the  wife,  forming  the  groundwork 
of  the  agreement,  was  justifiable,  and  the 
provision  is  suitable,  to  this  extent  it  is,  in 
my  judgment,  safe  to  say  that  the  contract 
should  be  upheld."  In  Stokee  y.  Anderson, 
118  Ind.  633,  662,  4  L.  R.  A.  313,  321,  21  N. 
E.  331,  338,  it  was  said:  "It  may  be  that, 
if  an  action  for  divorce  is  pending,  or  if,  in 
anticipation  of  such  an  action,  the  parties 
meet  and  agree  upon  the  amount  of  alimony 
to  be  allowed  to  tne  wife  in  case  a  divorce  is 
granted,  and  the  arrangement  is  just  and 
equitable,  and  confined  strictly  to  the  matter 
of  alimony,  it  will  be  sustained.  But  if  the 
agreement  is  broader  in  its  terms,  and  its 
tendency  is  to  interest  the  husband  in  pro- 
curing a  divorce,  or  in  foregoing  resistance 
to  an  effort  by  his  wife  to  that  end,  then  it 
is  contrary  to  public  policy,  and  is  void." 
Everhart  v.  Puokett,  73  Ind.  409.  See  also 
Dutton  V.  Button,  30  Ind.  462.  In  Buok  v. 
Buck,  60  111.  241,  a  decree  was  granted  the 
wife,  reciting,  among  other  things,  that  the 
husband  was  a  man  of  large  property;  that 
alimony  having  been  settled  between  the 
parties  upon  the  basis  therein  stated,  It  was 
accordingly  decreed  that  the  husband  pay  to 
the  wife  $12,000,  and  the  further  sum  of  $1,- 
000,  the  value  of  certain  furniture  and  sil- 
verware, and  that  he  Should  maintain  and 
educate  an  adopted  child.  The  case  went  to 
the  supreme  court,  and  as  a  ground  of  rever- 
sal it  was  urged  that  the  alimony  allowed  by 
the  court  was  excessive  and  oppressive. 
But  it  was  held  that  the  husband,  having 
consented  to  the  provisions  of  the  decree, 
should  have  no  relief  against  his  own  volun- 
tary agreement;  the  court  saying:  "Wheth- 
er the  alimony  is  too  high,  or  whether  the 
court  had  any  lawful  authority  to  make  pro- 
vision for  the  maintenance  of  the  adopted 
daughter  without  the  consent  of  the  plaintiff 
in  error,  it  is  not  now  necessary  for  us  to 
express  an  opinion.    It  was  competent  for 
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the  plaintiff  in  error  to  consent  to  such  a 
decree,  and,  having  done  so,  it  must  remain 
forever  binding  on  him."  So,  in  Storey  v. 
Storey,  126  111.  608,  1  L.  R.  A.  320,  18  N.  E. 
329 ;  it  was  held  that,  "while  it  is  true  that 
husband  and  wife  cannot  lawfully  enter  in* 
to  an  agreement  for  divorce,  yet  it  is  well 
settled  that  the  amount  of  alimony  which 
the  husband  is  to  pay  to  the  wife,  and  the 
terms  of  the  payment,  and  the  length  of  time 
during  whicn  such  payment  is  to  continue, 
may  be  all  arranged  between  them  by  con- 
sent." So  a  decree  awarding  alimony  in 
gross  or  out  of  the  husband's,  realty,  Imsed 
upon  the  agreement  of  the  parties,  even 
where  the  statutory  provisions  do  not  per- 
mit an  allowance  in  that  mode,  has  been  up- 
held and  enforced.  Oreioa  v.  Mooney,  74 
Mo.  26;  Rus8eU  v.  Rusaell,  4  Q.  Greene,  26, 
61  Am.  Dec.  112.  As  bearing  upon  the  ques- 
tion, see  also  Otren  v.  Yale,  75  Mich.  256,  42 
N.  W.  817 ;  Petersine  v.  Thomas,  28  Ohio  St. 
696;  Stratton  v.  Btratton,  77  Me.  373,  52 
Am.  Rep.  779;  Morriaon  v.  Morrison,  49  N. 
H.  69.  We  conclude,  therefore,  in  conson- 
ance with  these  latter  authorities,  that  the 
better  rule  is  that,  notwithstanding  the  court 
has  power  and  authority  to  modify  its  de- 
cree of  divorce  touching  the  awarding  of  a 
siun  of  money  for  the  maintenance  of  either 
the  husband  or  wife  by  the  other  subsequent 
to  the  entering  of  the  decree,  yet,  neverthe- 
less, they  may  agree  in  a  proper  case  touch- 
ing the  amount  of  such  sum  and  the  manner 
of  its  payment,  subject  to  the  approval  of 
the  court  as  to  its  validity  in  goiod  morals 
and  as  conformable  to  public  policy,  and  in 
further  consideration  of  the  status  and  con- 
dition of  the  parties  relating  to  the  question 
of  its  fairness  and  equability  of  adjustment ; 
but  that,  when  such  an  agreement  has  been 
approved  by  the  solemn  decree  of  the  court, 
it  becomes  forever  binding,  to  the  same  de- 
gree and  with  like  effect  as  ordinary  con- 
tracts between  parties  admittedly  9ui  juris, 
and  is  not  subject  to  revocation  or  modifica- 
tion, except  by  the  consent  of  the  parties 
thereto. 

In  this  view,  the  decree  of  the  court  helow 
must  be  affirmed,  and  it  is  so  ordered. 


J.  D.  FENTON,  Respt., 

V. 

FIDELITY  &   CASUALTY   COMPANY   of 
New  York,  Appt. 


(. 


.Or.. 


.) 


X.  Indemnity  aaratnst  IlabilltT  for  dam- 
asres  giviog  a  cause  of  action  as  soon  as  the 
accident  occurs,  which  may  be  assi^ed,  al- 
thoujrh  the  assured  is  insolvent  and  cannot 
pay  the  claim,  is  created  by  a  policy  Insuring 
an  employer  against  liability  for  damage 
through  injury  to  employees,  which  provides 
that  the  insurer  shall  have  Immediate  notice 


Note. — As  to  Insurance  against  employer's 
liability,  see  Anoka  Lumber  Co.  v.  Fidelity  ft 
C.  Co.  (Minn.)  SO  L.  R.  A  680 :  Hoven  v.  West 
Superior  Iron  ft  Steel  Co.  (Wis.)  82  L.  R.  A. 
8S8 :  and  Embler  v.  Hartford  Steam  Boiler  In- 
spection ft  Ins.  Co.  (N.  Y.)  44  L.  R.  A.  512. 
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of  an  accident  and  exclusive  power  to  settls* 
and  adjust  the  claim. 

2.  The  eoniitrnetlon  most  faTorablo 
to  the  assured  Is  to  be  adopted  in  case  of 
doubt  as  to  the  proper  coiutructlon  of  an  hi- 
su  ranee  policy. 

8.  A  olauiie  In  an  entploy^r'*  tadenimltr 
poliey  giving  the  insurer  the  right  to  d^ 
fend  actions  In  the  name  of  the  aasured  wUI 
not  prevent  the  assured  from  aasignlng  a 
claim  for  medical  services  to  an  Injured  en^ 
ployee  before  the  same  has  been  reduced  t»- 
Judgment,  liability  for  which  it  Incurred  un- 
der a  provision  in  the  policy  antborising  it 
to  provide  such  Immediate  relief  as  may  be 
Imperative  in  case  an  accident  occnra. 

(April  24,  1809.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Circuit  Court  for  Multnomah  Coun- 
ty in  favor  of  plaintiff  in  an  action  brought 
to  recover  a  liability  allied  to  be  covered 
by  a  policy  of  insurance  issued  by  defendant 
and  to  have  been  assigned  to  plaintiff.  Af- 
firmed, 

Statement  by  Beaa,  J.: 
This  is  an  action  upon  a  policy  of  insur* 
anoe  issued  by  the  defendant  company  to 
the  Willamette  Steam-Mills  Lumbering  ft 
Manufacturing  Company,  insuring  it  agaliut 
liability  for  damages  on  account  of  injuries 
accidentally  suffered  by  its  employees.  The 
portion  of  the  policy  material  to  the  ques- 
tions on  this  appeal  is  as  follows:  "Jn  con- 
sideration of  the  warranties  made  in  the  ap- 
Slication  for  this  policy,  and  of  four  hun- 
red  and  eighty  dollars,  the  Fidelity  and 
Casualty  Co.  of  New  York,  hereinafter  called 
the  'company*  does  hereby  agree  to  indem- 
nify the  Willamette  Steam-Mills  Lumbering 
k  Mfg.  Co.  of  Portland,  in  the  county  cff 
Multnomah  and  state  of  Oregon,  hereinafter 
called  the  'assured,'  for  the  term  of  twelve 
months,  beginning  on  the  ninth  day  of  Oc- 
tober, 1896,  at  twelve  o'clock  noon,  and  end- 
ing on  the  ninth  day  of  October,  1896,  at 
twelve  o'clock  noon,  standard  time,  against 
liability  for  damages  on  account  of  fatal  or 
nonfatal  injuries  accidentally  suffered  \j 
any  emplovee  or  employees  of  the  assured, 
.  .  .  subject  to  the  following  agreement! 
and  conditions:  (1)  The  company's  liabil- 
ity for  an  accident  resulting  in  injuries  ti^ 
or  the  death  of,  one  person,  is  limited  to 
$5,000.00,  and  subject  to  the  same  limit  for 
each  person.  Its  gross  liability  for  a  casu- 
alty resulting  in  injuries  to,  or  the  death  of, 
several  persons,  is  $10,000.00.  (2)  The  as- 
sured, upon  the  occurrence  of  an  accident, 
and  also  upon  receiving  information  of  a 
claim  on  account  of  an  accident,  shall  give 
immediate  notice,  in  writing,  of  such  acci- 
dent or  daim,  with  full  particulars,  to  the 
company,  at  its  office  in  New  York  city,  or 
to  the  agent,  if  any,  who  shall  have  counter- 
signed this  policy.  (3)  If  thereafter  any 
l^al  proceedings  are  taken  against  the  as- 
sured to  enforce  a  claim  for  damages  on  ac- 
count of  such  accident,  the  company  will  de- 
fend the  same,  at  its  own  cost,  in  the  name 
and  on  behalf  of  the  assured.  (4)  Tlie  as- 
sured shall  not,  except  at  his  own  cost,  settlr 
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any  claim,  nor  incur  any  ezpenae,  nor  inter- 
fere in  any  negotiations  for  settlement  with 
the  injured  person,  nor  in  any  legal  proceed- 
ings, without  the  consent  of  the  company 
previously  given  in  writing;  but  he  may  pro: 
vide  such  immediate  surgical  relief  as  may 
be  imperative.  The  assured  shall  render  to 
the  company  all  reasonable  aid  in  securing 
informaticm  and  evidence,  and  in  effecting 
settlements.  (6)  This  ix>]icy  does  not  cover 
liability  .  •  •  for  injuries  intentionally 
inflicted  upon  any  person,  nor  any  liability 
excepting  that  of  the  assured  to  the  injured 
person  himself,  or  his  l^al  representatives, 
for  damages  on  account  of  personal  injuries." 
"  (9)  Any  assignment  of  interest  under  this 
policy  shall  be  void,  unless  the  written  con- 
sent of  the  company  is  first  obtained."  "  { 14 ) 
This  policy,  and  the  application  for  it,  a 
copy  of  which  application  is  indorsed  here- 
upon, taken  togetner,  with  all  their  respect- 
ive declarations,  stipulations,  parts,  and  con- 
ditions, constitute  a  contract  of  insurance 
between  the  company  and  the  assured;  and, 
if  a  suit  is  brought  on  this  contract,  it  must 
be  construed  accordingly,  whether  such  suit 
IB  brought  on  the  oriffinal  contract^  or  on 
any  renewal  thereof.  While  this  policy 
was  in  force,  and  on  the  24th  of  October, 
1895,  O.  Mathison,  an  employee  of  the  mill 
company,  was  seriously  injured  while  em- 
ployed in  its  service;  and,  immediate  surgical 
relief  being  imperative,  the  plaintiff,  who  is 
a  physician  and  surgeon,  was  employed  by 
the  manager  of  the  mill  company  to  attend 
the  injured  man.  Shortly  thereafter  the 
mill  company  became  insolvent,  and  its  prop- 
erty went  into  the  hands  of  receivers,  who, 
in  pursuance  of  an  order  of  the  court,  as- 
signed and  transferred  to  the  plaintiff  its 
claim  against  the  defendant  for  the  liability 
incurred  in  providing  immediate  surffical  re- 
lief for  Matnison,  and  he  accepted  the  same 
in  full  payment  and  satisfaction  of  his  claim 
against  the  mill  company,  and  thereupon 
brought  this  action  directly  against  the  de- 
fendant to  recover  the  sum  of  $150,  alleged 
to  be  the  reasouable  value  of  his  services. 
The  defendant,  after  denying  the  allegationB 
of  the  complaint,  alleges  the  insolvency  of 
the  mill  company;  that  it  had  not  paid,  and 
would  not  be  able  to  pay,  any  portion  of 
plaintiff's  claim.  A  demurrer  was  sustained 
to  the  new  matter  set  up  in  the  answer,  and 
a  trial,  being  had,  resulted  in  a  judgment  in 
favor  of  the  plaintiff  for  the  sum  of  $100, 
from  which  the  defendant  appeals. 

Mesara.  Oox«  Cotton,  Teal,  St  Minor 
and  J.  M.  liOns,  for  appellant: 

The  plaintiff  proved  no  damage,  and  the 
appellant  was  entitled  to  a  judgment  upon 
the  first  cause  of  action  set  out  in  the  com- 
plaint. 

Weller  t.  Eamea,  15  Minn.  461,  Gil.  376,  2 
Am.  Rep.  150;  Chwchill  v.  HayeSy  3  Denio, 
321;  Douglaaa  v.  Clark,  14  Johns.  178; 
Aberdeen  y.  Blaekmar,  6  Hill,  324;  J  elf  era 
V.  Johnson,  21  N.  J.  L.  73 ;  Emhler  v.  Hart- 
ford Steam  Boiler  Inspection  d  Ins,  Co.  8 
App.  Div.  186,  40  N.  Y.  Supp.  450;  Maloney 
▼.  Nelson,  144  N.  Y.  182,  39  N.  E.  82;  CM- 
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hert  V.  Wiman,  1  K.  Y.  550,  49  Am.  Dec  359; 
Wicker  v.  Uoppock,  6  Wall.  94,  18  L.  ed. 
752;  Be  Negus,  7  Wend.  501;  Bedfield  v. 
Haight,  27  Ck>nn.  31;  Jones  v.  Childs,  8  Nev. 
121. 

The  plaintiff  cannot  sue  at  law  alone  on 
this  cause  of  action. 

State  Ins.  Co.  v.  Oregon  R.  d  Nov.  Co.  20 
Or.  563,  26  Pac.  838;  Home  Mut.  Ins.  Co. 
V.  Oregon  B.  d  Nav.  Co.  20  Or.  569,  26  Pao. 
857. 

The  failure  of  the  mill  company  to  serve 
immediate  notice  of  this  claim  lost  all  its 
rights  under  the  policy,  and  the  issuer  is 
not  bound  to  specify  its  defenses;  nor  does 
it  waive  those  not  specified. 

Weidert  ▼.  State  Ins.  Co.  19  Or.  261,  24 
Pae.  242. 

At  the  time  of  the  commencement  of  this 
action  there  was  no  right  of  action  in  the 
mill  company  for  want  of  a  breach  and  fail- 
ure on  the  part  of  the  mill  company  to  com- 
ply with  the  policy  as  to  notice  and  right  to 
defend  in  its  name;  and  there  is  no  right 
of  action  in  the  assignee  until  after  breach 
of  the  condition  of  the  bond. 

Hillman  y.  Shannahan,  4  Or.  163,  18  Am. 
Rep.  281. 

The  words  "but  he  may  provide  such  im- 
mediate surgical  relief  as  may  be  impera^ 
tive,"  when  given  the  most  favorable  con- 
struction to  the  respondent  and  the  mill 
company,  would  only  make  the  appellant  li- 
able for  indenmity  against  loss  actually  sus- 
tained. 

French  y.  Viw,  143  N.  Y.  90,  37  N.  E.  612; 
Emhler  v.  Hartford  Steam  Boiler  Inspection 
d  Ins.  Co.  8  App.  Div.  186, 40  N.  Y.  Supp.  450; 
Massctohusetts  Mut.  L.  Ins.  Co.  v.  Robinson, 
08  111.  324;  Bailey  v.  New  England  Mut.  L. 
Ins.  Co.  114  Mass.  177,  19  Am.  Rep.  329; 
Greenfield  v.  Massachusetts  Mut.  L.  Ins.  Co. 
47  N.  Y.  430;  Grattan  v.  National  L.  Ins. 
Co.  15  Hun,  74;  North  American  L.  Ins.  Co. 
V.  Wilson,  111  Mass.  542;  Flynn  v.  North 
American  L.  Ins.  Co.  116  Mass.  449;  Wise 
V.  St.  Louis  Marine  Ins.  Co.  23  Mo.  80; 
Nims  V.  Ford,  159  Mass.  575,  35  N.  E.  100. 

Messrs.  Fenton,  Bronaasli,  A;  Miiir» 
for  respondent: 

The  contract  set  out  in  the  complaint,  in- 
dependently of  the  clause  in  subdivision  4 
of  the  policy,  upon  which  the  plaintiff's  first 
count  is  founded,  is  a  contract  to  indemnify 
the  mill  company  against  liability.  The 
particular  words  of  the  contract  upon  which 
the  plaintiff's  right  to  recover  against  the 
defendant  rests  amount  to  a  direct  authori- 
zation of  the  assured  to  incur  the  liability 
sued  upon,  and,  if  incurred,  and  not  paid 
to  the  assured  or  the  beneficiary,  the  con- 
tract is  broken.  The  assured  may  recover 
without  having  paid  the  demand.  Plaintiff 
could  sue  directly  in  his  own  name,  treating 
the  assured  as  the  agent  of  the  defendant  to 
employ  him  to  render  the  immediate  surgi- 
cal relief  in  the  given  case.  There  is  a  dis- 
tinction between  contracts  of  indemnity 
against  damages,  and  contracts  of  indemni^ 
against  liability. 

American  Employers^  Liability  Ins.  Co.  v. 
Fordyoe,  62  Ark.  562,  36  S.  W.  1051;  Locke 
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r.  Bamer,  131  Mass.  93,  41  Am.  Rep.  199; 
Jone^  V.  Childa,  8  Nev.  121;  Carson  Opera 
House  Aaso.  v.  Miller,  16  Nev.  327 ;  Smith 
V.  Chicago  d  N.  W.  R.  Co.  18  Wis.  17; 
Thompson  v.  Taylor,  30  Wis.  68;  Trinity 
Church  V.  Biggins,  48  N.  Y.  632;  Gilbert  v. 
Wiman,  I  N.  Y.  650,  49  Am.  Dec  369;  Wick- 
er T.  Boppock,  6  Wall.  98,  18  L.  ed.  762; 
Anoka  Lumber  Co.  ▼.  Fidelity  d  C.  Co.  63 
Minn.  286,  30  L.  R.  A.  689,  66  N.  W.  363; 
Grand  Rapids  Electric  Light  d  P.  Co.  r.  Fi- 
delity dC.  Co.  Ill  Mich.  148,  69  N.  W.  249; 
Baas  Y.  Dudley,  30  Or.  355,  48  Pac.  168; 
Fidelity  d  C.  Co.  v.  Fordyce,  64  Ark.  174,  41 
S.  W.  420;  Ross  v.  American  Employers' 
Liability  Ins.  Co.  56  N.  J.  £q.  41,  38  Ail.  22; 
10  Am.  &  £ng.  Enc  Law,  416;  Belloni  v. 
Freeborn,  63  N.  Y.  390;  Kohler  ▼.  Matlage, 
72  N.  Y.  266;  National  Bank  y.  Bigler,  83 
N.  Y.  62;  Chace  v.  Binman,  8  Wend.  463,  24 
Am.  Dec  39;  Solary  y.  Webster,  35  FU.  363, 
17  So.  646;  Boven  v.  Employers*  Liability 
Assur.  Corp.  93  Wis.  201,  32  L.  R.  A.  388,  67 
N.  W.  46. 

The  assignment  of  the  demand  or  claim  of 
the  mill  company  against  the  defendant  to 
the  plaintiff  was  in  consideration  of  the  re- 
lease of  the  mill  company  by  plaintiff,  and 
operated  as  a  payment  by  the  mill  company 
to  plaintiff.  Even  if  the  defendant's  con- 
tract should  be  deemed  an  indemnity  against 
damage,  instead  of  an  indemnity  against  lia- 
bility, so  as  to  require  a  payment  of  the 
claim  before  it  could  recover  against  the  de- 
fendant, then  the  plaintiff  having  satisfied 
his  claim  by  accepting  the  assignment  of 
the  mill  company's  demand  against  the  de- 
fendant, the  latter  is  liable. 

Bausman  v.  Credit  Guarantee  Co.  47  Minn. 
377,  50  N.  W.  496;  White  v.  French,  15 
Gray,  339;  Thompson  y.  Taylor,  30  Wis.  75. 


J.,  delivered  the   opinion   of  the 
court: 

There  are  several  assignments  of  error  in 
the  notice  of  appeal,  but  they  are  practically 
all  based  on  the  contention  that  the  contract 
of  the  defendant  with  the  mill  company  is 
one  of  indemnity  against  damages,  and  there- 
fore no  recovery  can  be  had  thereon  unless 
actual  damage  is  shown.  There  is  a  dis- 
tinction made  by  the  authorities  between  a 
contract  of  indemnity  against  liability  for 
damages,  and  a  simple  contract  of  indemnity 
against  damages.  In  the  former  case  it  has 
very  generally  been  held  that  an  action  may 
be  brought,  and  a  recovery  had,  as  soon  as 
the  liability  is  legally  imposed,  while  in  the 
latter  there  is  no  cause  of  action  until  there 
is  actual  damage.  Jones  v.  Childs,  8  Nev. 
121;  10  Am.  &  Eng.  Enc  Law,  413;  Smith 
V.  Chicago  d  N.  W.  R.  Co.  18  Wis.  21; 
Thompson  v.  Taylor,  30  Wis.  73;  Locke  v. 
Bomer,  131  Mass.  93 ;  Trinity  Church  v.  Big- 
gins, 48  N.  Y.  632;  Weller  v.  Eames,  15 
Minn.  461,  Gil.  376,  2  Am.  Rep.  150.  If, 
therefore,  the  policy  upon  which  this  action 
is  based  is  a  mere  contract  of  indemnity,  the 
payment  by  the  mill  company  of  the  liabil- 
ity incurred  by  it  for  the  services  of  the 
plaintiff  is  a  condition  precedent  to  the  right 
of  recovery.  If,  on  the  other  hand,  the  con- 
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tract  is  one  of  indemnity  against  liability,  a 
cause  of  action  accrued  thereunder  as  soon 
as  the  lialHlity  of  the  mill  company  to  the 
plaintiff  attached.  Upon  this  question  the 
policy  must  speak  for  itself;  and  its  several 
provisions,  in  our  opinion,  indicate  quite 
clearly  that  it  is  not  merely  an  agreement 
to  indemnify  the  mill  company  against  audi 
damage  as  it  may  suffer  on  account  of  in- 
jury to  its  employees,  but  that,  in  ease  of  aa 
accident  to  an  employee  whereby  a  cause  of 
action  arises  against  it,  the  insurance  com- 
pany will  assume  the  liability  on  account 
thereof.  By  the  express  terms  of  the  con- 
ti«ct»  it  agrees  to  indemnify  the  mill  eom- 
puny,  not  only  against  actual  damage,  bat 
against  liability  for  such  damage  The  pol- 
icy piGvides  that  the  defendant  shall  be  im- 
mediately notified  of  an  accident^  and  shall 
thereafter  have  exclusive  right  and  power  to 
settle  and  adjust  any  claim  therefor,  fLnd 
control  all  legal  proceedings  in  connection 
therewith,  ^d  the  mill  company  is  prohib- 
ited from  settling  any  claim  or  incurring 
any  expense  without  Uie  written  consent  of 
the  insurance  company,  except  that  in  case 
of  an  accident  it  may  provide  such  immedi- 
ate surgical  relief  as  may  be  imperative  It 
would,  in  our  opinion,  be  inconsistent  with 
the  terms  and  provisions,  as  well  as  the  ob- 
ject and  purpose,  of  the  policy,  to  hold  that 
the  assured  must  actually  pay  and  discharge 
the  claim  or  demand  made  against  it  on  ac- 
count of  an  injury  to  one  of  its  employees, 
as  a  condition  precedent  to  the  maintenance 
of  an  action  on  the  policy.  This  is  the  inter- 
pretation given  to  a  similar  contract  by  the 
supreme  court  of  Minnesota  in  the  case  of 
Anoka  Lumber  Co.  v.  Fidelity  d  C.  Co.  63 
Minn.  286,  30  L.  R.  A.  689,  65  N.  W.  353. 
and  is  in  harmony  with  the  construction  of 
policies  substantially  the  same  by  the  courts 
of  other  states.  Boven  v.  Employers^  Lia- 
bility Assur.  Corp.  93  Wis.  201,  32  L.  R.  A. 
388,  67  N.  W.  46 ;  Ross  y.  American  Employ- 
ers* Liability  Ins.  Co.  56  N.  J.  Eq.  41,  38  AU. 
22;  American  Employers*  Liability  Ins.  Co. 
V.  Fordyce,  62  Ark.  562,  36  S.  W.  1061;  Fi- 
delity d  C.  Co.  Y.  Fordyce,  64  Ark.  174,  41 
S.  W.  420.  It  is  claimed  by  defendant'! 
Counsel  that  the  policy  under  consideration 
in  the  Minnesota  case  was  an  indemnity 
against  liability  only,  and  therefore  differs 
materially  from  the  one  now  under  consid- 
eration. The  provisions  of  the  policy  are 
not  quoted  in  the  report  of  the  case,  but  Mr. 
Justice  Buck  begins  his  opinion  by  saying 
that  the  action  is  brought  on  a  policy  "in- 
suring the  company,  for  twelve  months, 
against  liability  for  damages;"  and,  al- 
though he  subsequently  states  that  it  was  a 
case  of  insurance  against  liability,  it  seems 
reasonably  certain,  from  the  entire  opinion, 
that  the  policy  was  the  same  as  the  one  be- 
fore us,  and  we  regard  the  case  as  directly  is 
point.  If,  however,  the  meaning  of  the  pol- 
icy is  in  doubt,  and  its  language  is  fairly 
and  reasonably  susceptible  of  two  construc- 
tions,—one  favorable  to  the  assured,  and  the 
other  to  the  defendant, — ^the  one  is  to  ba 
adopted  which  is  the  most  favorable  to  the 
assured.    This  is  the  universal  ruliiig  in  the 
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eonatruction  of  insurance  policies,  because 
they  are  drawn  by  the  attorneys,  officers,  and 
agenU  of  the  company,  and  it  is  but  fair  that, 
if  there  should  be  any  ambiguity  or  uncer- 
tainty in  the  language  used,  it  should  be 
construed  most  strongly  against  the  com- 
pany. American  Surety  Co.  v.  Pauly,  170 
U.  S.  133,  42  L.  ed.  977,  18  Sup.  Ct.  Rep.  652; 
Utter  V.  Travelers*  Ins.  Co.  66  Mich.  645,  32 
N.  W.  812;  Orand  Rapids  Eleotrio  Light  d 
P.  Co.  V.  Fidelity  d  C.  Co.  Ill  Mich.  148,  69 
N.  W.  249. 

It  is  also  contended  that  the  mill  company 
is  prohibited  from  assigning  its  rights  under 
the  policy,  prior  to  the  rendition  of  a  judg- 
ment against  it  on  account  of  some  liability 
covered  thereby.  The  contention  is  based  on 
the  provision  that  the  insurance  company 
shall  have  the  right  to  defend  any  action,  at 
its  own  cost,  in  the  name  and  on  behalf  of 
the  assured.    But  this  provision  has,  in  our 


opinion,  reference  to  an  undetermined  claim 
for  damages,  and  not  to  liabilities  incurred 
under  what  may  be  determined  the  emer- 
gency clause  in  the  policy,  which  authorizes 
the  assured,  in  case  of  an  accident,  to  pro- 
vide such  immediate  relief  as  may  be  imper- 
ative. In  the  case  of  a  claim  for  damage* 
on  account  of  an  accident,  .the  question  of  lia- 
bility is  unsettled  so  long  as  the  matter  is 
being  contested  in  the  courts;  but,  for  im- 
perative surgical  relief  furnished,  the  liabil- 
ity of  the  mill  company,  and  its  correspond- 
ing right  of  action  against  the  insurance 
company,  are  fixed  and  determined  as  soon 
as  such  surgical  relief  is  provided,  and  there- 
fore there  can  be  no  reason  for  the  insur- 
ance company  defending  any  action  brought 
thereon  in  the  name  and  on  behalf  of  the  as- 
sured. 
Judgment  affirmed. 
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V. 

Walter  G.  NICHOLS. 


.R.  L, 


.) 


1*  A  purchnaer  of  property  in  arooil 
faith  from  a  person  who  holds  it  under  an 
agreement  by  which  a  third  person  has  re- 
tained the  title  thereto,  if  he  sells  the  prop- 
erty again.  Is  liable  for  conversion,  although 
he  Is  not  In  possession  of  the  property. 

2.  The  dnmaarea  recoverable  iu  trover 
by  one  who  hma  retained  title  to  the 
property  as  security  •  for  purchase  money  are 
limited  to  the  balance  due  him  thereon,  less 
any  depreciation  In  Its  valiie  by  the  use  which 
he  had  authorized. 

(February  14,  1900.) 

PETITION  for  new.  trial  of  an  action  in 
which  a  verdict  had  been  rendered  at 
a  Trial  Term  in  Providence  County  in  favor 
of  plaintiff  in  a  proceeding  to  recover  dam- 
ages for  the  conversion  of  a  buggy,    (h-anted. 

The  facts  are  stated  in  the  opinion. 

Mr.  Heiury  Marsh,  Jr.,  for  plaintiff: 

Under  the  lease  agreement  between  the 
plaintiff  and  Barnes  the  payment  was  a  con- 
dition precedent,  and  Barnes,  having  failed 
to  comply  with  it,  acquired  no  title  to  the 
buggy,  and  had  no  authority  to  sell  it. 

Fosdick  V.  Sohall,  99  U.  S.  250,  25  L.  ed. 
341 ;  Rogers  v.  Whitehouse,  71  Me.  222 ;  Holt 
Y.  Holt,  68  N.  H.  276;  Manwell  v.  Briggs,  17 
Vt.  176;  Bumell  y.  Marvin,  44  Vt.  277 ;  Sar- 
gent v.  Metoalfy  5  Gray,  306,  66  Am.  Dec. 


368 ;  Salom<m  v.  Hathaway,  126  Mass.  482 ; 
George  v.  Siuhhs,  26  Me.  243 ;  Luey  v.  Bun- 
dy,  9  N.  H.  298,  32  Am.  Dec.  359 ;  Weeks  y. 
Pike,  60  N.  H.  447;  Root  v.  Lord,  23  Vt 
668 ;  CoggiU  v.  Hartford  d  V.  H.  R,  Co.  S 
Gray,  646;  Benner  v.  Puffer,  114  Mass.  376; 
Ooodell  V.  Fairbrother,  12  R.  I.  233,  34  Am. 
Rep.  631;  Skelton  v.  Manchester,  12  R.  I. 
326;  Broum  v.  Fitoh,  43  Conn.  612;  Hine  Y. 
Roberts,  48  Conn.  267,  40  Am.  Rep.  170;  6 
Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  463 ;  2  Kent, 
Com.  492 ;  Ullman  v.  Barnard,  7  Gray,  654. 

In  taking  the  buggy  from  Barnes,  who  had 
no  authority  to  dispose  of  it,  and  applying 
it  to  his  own  use«  the  defendant,  Nichols, 
was  guilty  of  a  conversion,  and  is  liable  to 
this  plaintiff  in  this  action. 

M'Combie  v.  Davies,  6  East,  640 ;  Baldunn 
V.  Cole,  6  Mod.  212;  West  Jersey  R.  Co.  y. 
Trenton  Car  Works  Co.  32  N.  J.  L.  617. 

In  purchasing  from  Barnes  who  had  no 
title,  or  authority  to  sell  the  buggy,  the  de- 
fendant, Nichols,  acquired  no  title  as  against 
the  plaintiff. 

6  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  486; 
Story,  Sales,  ^313;  2  Kent,  Com.  497;  Cog- 
gill  V.  Hartford  d  N.  H.  R.  Co.  3  Gray,  546; 
Singer  Mfg.  Co.  v.  Graham,  8  Or.  17,  34  Am. 
Rep.  672;  Deshon  v.  Bigeloto,  8  Gray,  159; 
Heckle  v.  Lurvey,  101  Mass.  344,  3  Am.  Rep. 
366;  Hoffman  v.  Carow,  20  Wend.  21,  22 
Wend.  285;  Robinson  y.  Skiptoorth,  23  Ind. 
311 ;  Freeman  v.  Undertoood,  66  Me.  229. 

The  defendant,  Nichols,  having  purchased 
the  buggy  from  Barnes,  who  had  no  power 
to  sell,  and   having  resold   the  buggy,  even 


NOTB. — For  conversion  by  purchaser  In  good 
faith,  see  also  Omaha  Jb  O.  Smelting  &  Ref.  Co. 
V.  Tabor  (Colo.)  5  L.  B.  A.  236. 

As  to  measure  of  damages  In  case  of  conver- 
sion, see  also  Craroton  v.  Valldo  Marble  Co. 
(Vt.)  1  L.  R.  A.  120;  Wright  v.  Bank  of  the 
Metropolis  (N.  T.)  1  L.  R.  A.  289;  Hayes  v. 
Massachusetts  Mut.  L.  Ins.  C».  (111.)  1  L.  B. 
48  L.  R.  A. 


A.  303,  and  note;  Hans  v.  Snckett  (Minn.)  2 
L.  R.  A.  449,  and  note;  Chauvin  v.  Vallton 
(Mont.)  8  L.  R.  A.  104  :  Allen  v.  South  Boston 
VL.  Co.  (Mass.)  5  L.  R.  A.  716;  Griggs  v.  Day 
(N.  Y.)  18  L.  R.  A.  120:  White  v.  Yawkey 
(Ala.)  32  L.  R.  A.  190;  Langford  T.  Riviaus 
(C.  C.  App.  2d  C.)  83  L.  R.  A.  2G0. 
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though  he  acted  in  good  faith,  is  liable  to 
theplaintiff  for  conversion. 

West  Jersey  R.  Co.  v.  Trenton  Oar  Works 
Co,  32  N.  J.  L.  617;  Hoffman  ▼.  Caraw,  20 
Wend.  21,  22  Wend.  285;  MorHll  y.  Moul- 
ton,  40  Vt  242;  Carter  ▼.  Kingman,  103 
Mass.  617 ;  Robinson  y.  Way,  163  Mass.  212, 
39  N.  E.  1009;  Robinson  v.  Bird,  168  Mass. 
367,  33  N.  E.  391;  Hyde  v.  Noble,  13  N.  H. 
494,  38  Am.  Dec.  608;  Abbott  v.  May,  60 
Ala.  97;  Hamet  y.  Letcher,  37  Ohio  St.  367, 
41  Am.  Rep.  619;  Terry  y.  Bamberger,  44 
Conn.  668. 

And  no  demand  was  necessary. 

Curme,  D,  d  Co,  y.  Rauh,  100  Ind.  251; 
Courtis  y.  Cane,  32  Vt.  232,  76  Am.  Dec. 
174;  Hoffman  v.  Caroto,  20  Wend.  21,  22 
Wend.  286;  Hyde  y.  Noble,  13  N.  H.  494,  38 
Am.  Dec  608 ;  Baker  y.  Lothrop,  166  Mass. 
376,  29  N.  E.  643. 

This  action  of  troyer  is  maintainable 
•gainst  the  defendant,  Nichols,  even  though 
he  had  resold  the  buggy,  and  did  not,  at  the 
time  the  action  was  brought,  have  it  in  his 
power  to  give  up  the  buggy. 

Carter  v.  Kingman,  103  Mass.  617 ;  Robin- 
son v.  Way,  163  Mass.  212,  39  N.  £.  1009 ; 
Robinson  v.  Bird,  168  Mass.  357,  33  N.  E. 
391;  Hoffman  v.  Caroto,  20  Wend.  21,  22 
Wend.  286;  Morrill  v.  Moulton,  40  Vt.  242. 

The  measure  of  damages  in  an  action  of 
conversion  against  a  third  person  is  the 
whole  value  of  the  property  with  interest 
from  the  time  of  the  conversion. 

Angier  v.  Taunton  Paper  Mfg,  Co.  1  Gray, 
621,  61  Am.  Dec.  436;  Colcord  v.  McDonald, 
128  Mass.  470;  Broum  v.  Haynes,  62  Me. 
578. 

The  value  should  be  estimated  according 
to  the  market  value  at  the  place  of  conver- 
sion. 

26  Am.  &  Eng.  Enc.  Law,  1st  ed.  826;  ifo- 
Avoy  V.  Wright,  137  Mass.  207. 

Messrs.  F.  P«  Owen  and  John  P. 
Beaci^n  for  defendant. 

Stiness,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  sued  in  trover  for  the  conver- 
sion of  a  buggy,  January  2,  1899.  He  leased 
the  buggy  to  Waldo  E.  Barnes,  Jr.,  by  a 
written  agreement,  which  stipulated  that 
Barnes  might  have  possession  of  it  for  thirty 
days  for  $155,  paying  $50  cash  on  that  day, 
and  the  balance  ($106)  on  February  1, 1899; 
that  he  should  not  assign,  underlet,  or  part 
with  possession  of  the  buggy  without  the 
written  consent  of  the  plaintiff;  and  that 
the  property  in  the  bug^  was  to  remain  in 
the  plaintiff  until  the  payment  of  the  full 
sum,  at  or  before  the  expiration  of  said  time. 
Barnes  paid  $25  down,  and  gave  a  check  for 
$25,  which  was  protested,  and  has  not  been 
paid.  The  plaintiff  shipped  the  buggy  to 
Barnes,  who  sold  it,  January  4,  1899,  to  the 
defendant  for  $00.  About  January  13,  1899, 
the  defendant  sold  the  buggy  to  Charles  C. 
Ballou,  who  took  it  into  his  possession,  and 
afterwards  left  it  at  the  defendant's  stable 
temporarily,  where  it  was  seen  by  the  plain- 
tiff's son  on  January  18,  1899.  The  defense 
rested  upon  the  ground  that,  as  the  defend- 
48  L.  R.  A. 


ant  had  bought  the  buggy  of  Barnes  for 
value  and  without  knowledge  of  the  plain- 
tiff's claim,  and  so  sold  it  to  Ballou,  who  had 
bought  in  equal  good  faith,  the  defoidant 
not  having  possession  of  the  buggy,  conid 
not  be  held  liable  in  trover.  Such  a  defense 
is  not  sufficient.  It  ignores  the  rule  caveat 
emptor.  It  is  clear  that  Barnes  had  no  title 
to  sell,  and  hence  neither  Nichols  nor  Ballou 
acquired  any  by  their  purchases.  The  law, 
as  stated  in  Cooley,  Torts,  *451,  which  is 
well  supported  by  authority,  is  as  follows: 
"One  who  buys  property  must,  at  his  peril, 
ascertain  the  ownership,  and,  if  he  buys  of 
one  who  has  no  authority  to  sell,  his  taking 
possession,  in  denial  of  the  owner's  rights  is 
a  conversion.  .  .  .  So,  it  is  no  protec- 
tion to  one  who  has  received  property  and 
disposed  of  it  in  the  usual  course  of  trade 
that  he  did  so  in  good  faith,  and  in  the  be- 
lief that  the  person  from  whom  he  took  it 
was  the  owner,  if  in  fact  the  possession  of 
the  latter  was  tortious." 

The  mere  possession  by  Barnes  under  the 
agreement-  was  not  tortious,  but  possession 
with  an  intention  to  sell,  contrary  to  the 
agreement,  was  tortious.  Under  the  agree- 
ment, he  had  no  right  to  sell.  The  law  in 
England  and  in  this  country  is  in  harmony 
on  the  question  before  us.  In  HolHns  v. 
Fowler,  L.  R.  7  H.  L.  767,  the  subject  wis 
most  exhaustively  considered,  and  it  may  be 
taken  as  a  definitive  statement  of  the  law  in 
England.  The  case  holds  that  any  person 
who,  however  innocently,  obtains  possession 
of  the  goods  of  a  person  who  has  been  fraud- 
ulently deprived  of  them,  and  disposes  of 
them,  whether  for  his  own  benefit  or  that  of 
any  other  person,  is  guilty  of  a  conversion. 

In  that  case  the  defendants  were  brokers, 
who  had  bought  cotton  from  another  broker 
in  ignorance  of  any  fraud  on  his  part,  and 
had  sold  it  to  spinners,  who  had  made  it  in- 
to yam.  The  defendants  were  held  liable  in 
trover.  In  Oilmore  v.  Newton,  9  Allen,  171, 
86  Am.  Dec.  749,  the  owner  of  a  horse  let  it 
to  another,  who  sold  it  to  the  defendant. 
The  latter  let  it  to  a  person  who  took  it 
away,  and  neither  he  nor  the  horse  had  since 
been  seen.  The  defendant  was  held  liable 
for  a  conversion,  based  upon  his  letting  to 
the  latter,  as  an  act  of  dominion  over  the 
property.  In  Carter  v.  Kingman,  103  Mass. 
617,  a  person  had  received  goods  from  the 
owner,  with  the  right  to  use  them  and  to 
become  the  owner  of  them  on  fulfilment  of 
conditions,  but  until  then  he  should  not  sell 
or  remove  them  without  the  owner's  consent, 
and  they  should  not  become  his  till  paid  for. 
He  sold  them  to  a  third  person,  who  removed 
and  resold  them.  It  was  held  that  the  third 
person  was  liable  to  the  owner  of  the  goods 
for  their  conversion,  although  he  had  acted 
in  good  faith,  and  had  parted  with  them  be- 
fore any  demand  upon  him.  In  Robinson  v. 
Bird,  158  Mass.  367,  33  N.  E.  391,  Holmes. 
J.,  said:  "The  defendant  is  an  auctioneer 
who  has  sold  personal  property  belonging  to 
the  plaintiffs.  Therefore  he  is  liable  foraoon- 
version,  unless  he  can  show  some  other  excuse 
or  justification  than  his  good  faith  and  his 
ignorance  of   the   plaintiffs'   title,"— eiting 
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Voles  T.  Olorh,  8  Ciuh.  809;  Hoffma/n  t. 
Carowy  22  Wend.  285;  Cochrane  v.  RymiU, 
40  L.  T.  N.  S.  744;  Hollins  y.  Fowler,  L.  R. 
7  H.  L.  757.  See  also  Tuttle  y.  Campbell, 
74  Mich.  662,  42  N.  W.  384;  Terry  y.  Bam- 
herger,  44  Conn.  558 ;  Morrill  y.  If  ouUon,  40 
Vt.  242.  Many  more  cases  might  be  cited 
to  the  same  effect,  and  doubtless  there  are 
others  which  are  more  or  less  in  conflict 
with  them.  These,  howeYer,  are  sufficient  to 
establish  the  rule  which  we  haYe  stated,  be- 
cause they  rest  upon  the  sound  principle 
that  one  cannot  be  depriYed  of  his  property 
without  his  consent,  and  that  a  purchaser  of 
property,  except  negotiable  instruments,  has 

-no  better  title  to  it  than  the  Yendor  from 
whom  he  buys  it.    Such  was  the  decision  of 

"this  court  in  Cfoodell  v.  Pairhrother,  12  R. 
I.  233,  34  Am.  Rep.  631.  The  case  at  bar 
showed  title  in  the  plaintiff,  and  a  couYersion 
by  the  defendant  in  the  act  of  selling.  The 
plaintiff  was  therefore  entitled  to  a  verdict 
In  his  faYor. 

As  to  the  damages,  the  general  rule  is  that 
the  measure  is  the  Yalue  of  the  property  at 
the  time  of  the  conversion.  If  the  buggy  had 

-depreciated  in  value,  by  the  use  which  the 
plaintiff  had  authorized,  of  course  he  is  sub- 
ject to  that  loss.  But,  if  it  had  not  depre- 
ciated, then,  under  the  terms  of  the  agree- 
ment, on  a  sale  by  him,  he  was  to  receive 
onl^  the  balance  of  $165,  the  stipulated  price, 
which  had  not  then  been  paid.  Within  these 
limits,  the  damages  are  open  to  assessment, 
and  for  this  purpose  a  new  trial  is  necessary. 
Petition  for  new  trial  granted,  and  case  re- 

.-mitted. 
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•  A  atntnte  Tvhfcli  prolilMts  a  person  Tvho 
MellM  an  article  frou&  ■rlTlnir  to  tlie 
varclianer  as  part  of  the  same  transaction 
a  stamp,  coupon,  or  other  device  which  will 
entitle  him  to  receive  from  a  third  person 
some  other  well-deflned  article  in  addition 
to  tbe  one  sold  Is  an  unwarrantable  Inter- 
ference with  Individual  liberty  guaranteed  by 
Const,  art.  1,  |  10,  and  U.  S.  Const.  14th 
Amend,  i  1. 

(May  2,  1000.) 

fn  RANSFER  by  the  District  Court  for  the 
X    Kijzhth  Judicial  District  for  the  opin- 
ion of  the  Appellate   Division   of   constitu- 
tional questions  arising  upon  trial  of  de- 
fendant    charged     with     issuing     trading 
stamps  contrary  to    the   provisions   of    the 
statute.    Judgment  for  defendant. 
The  facts  are  stated  in  the  opinion. 
Mr.  A.  Ii.  OhnToliill,  for  plaintiff: 
A  court  will  not  declare  an  act  unconstl- 


NoTE. — The  only  prior  authority  on  the  sub- 
ject of  trading  stamps  seems  to  be  the  case  of 
l.anBburgh  v.  District  of  Columbia,  11  App.  D. 
C.  512,  which  is  commented  upon  by  the  court 
In  the  present  ease. 
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tutional  unless  the  act  is  directly  antagonis- 
tic to  some  specific  provision  of  the  Consti- 
tution of  the  state  or  of  the  United  States. 

Cooley,  Const.  Lim.  6th  ed.  204,  cases  in 
note  1. 

A  court  will  not  declare  an  act  void  unless 
it  is  clear  beyond  a  doubt  that  it  is  in  viola- 
tion of  the  Constitution. 

Fletcher  v.  Peck,  6  Cranch,  87,  3  L.  ed. 
162;  7  Harvard  L.  Rev.  129,  143,  144;  Sink- 
ing-Fund  Caeea,  99  U.  S.  700,  sub  nom. 
Union  P.  R.  Co.  v.  United  States,  25  L.  ed. 
496;  Atchison,  T,  d  8.  F.  R.  Co.  v.  Mat- 
thews, 174  U.  S.  96,  43  L.  ed.  909,  19  Sup. 
Ct.  Rep.  609;  Taylor  v.  Place,  4  R.  I.  324; 
State  V.  Narrangansett,  16  R.  I.  424,  3  L. 
R.  A.  296,  16  Atl.  901;  Cooley,  Const.  Lim. 
6th  ed.  216. 

The  legislature  of  a  state  has  sovereign 
power,  imless  limitations  have  been  placed 
on  that  power  by  the  Constitution  of  the 
state  or  of  the  United  States. 

Thorpe  v.  Rutland  d  B.  R.  Co.  27  Vt.  140, 
62  Am.  Dec.  625;  People  em  rel.  Wood  v. 
Draper,  16  N.  Y.  532;  Cooley,  Const  Lim. 
6th  ed.  102-106,  205,  206. 

The  Constitution  of  the  United  States 
does  not  limit  the  state  in  the  exercise  of 
its  police  power. 

Barbier  v.  ConnoUy,  113  U.  8.  27,  28  L.  ed. 
923,  6  Sup.  Ct.  Rep.  367;  Thorpe  v.  Rutland 
d  B.  R.  Co.  27  Vt.  140,  62  Am.  Dec.  625; 
Com.  v.  Alger,  7  Cush.  53;  Gibbons  v.  Ogden, 
9  Wheat.  1,  0  L.  ed.  23;  Lawton  v.  Steele, 
152  U.  S.  133,  38  L.  ed.  385,  14  Sup.  Ct  Rep. 
499;  New  York  v.  Miln,  11  Pet  102,  9  L 
ed.  648;  The  Federalist,  Dawson's  ed.  23. 

The  14th  Amendment  to  the  Constitution 
of  the  United  States,  and  the  clause  thereof 
providing  that  "no  state  shall  deprive  any 
person  of  life,  liberty,  or  property  without 
due  process  of  law,"  was  not  intended  to, 
and  does  not,  make  any  change  in  respect  to 
the  police  power  of  the  states. 

Slaughter-House  Cases^  16  Wall.  36,  sub 
norn.  Butchers'  Benev.  Asso.  v.  Crescent 
City  L.  S.  L.  d  S.  H.  Co.,  21  L.  ed.  394; 
Poxoell  v.  Pennsylvania,  127  U.  8.  678,  32  L. 
ed.  253,  8  Sup.  Ct  Rep.  992,  1257;  Minne- 
apolis d  St.  L.  R.  Co.  v.  Beckufith,  129  U.  S. 
26,  32  L.  ed.  685,  9  Sup.  Ct  Rep.  207;  (W- 
ozza  v.  Tieman,  148  U.  S.  657,  37  L.  ed.  599, 
13  Sup.  Ct  Rep.  721;  Hooper  v.  California, 
155  U.  S.  648,  39  L.  ed.  297,  15  Sup.  Ct  Rep. 
207;  Holden  v.  Hardy,  169  U.  S.  366,  42  L. 
ed.  780,  18  Sup.  Ct.  Rep.  383. 

The  right  to  carry  on  a  particular  busi- 
ness, occupation,  or  calling,  and  the  correl- 
ative right  of  contract,  are  not  rights  guar- 
anteed by  the  14th  Amendment  against  the 
exercise  of  the  police  power  by  the  state. 

Slaughter-House  Cases,  16  Wall.  36,  sub 
nom.  Butchers'  Benev.  Asso.  v.  Crescent  City 
L.  8.  L.  d  8.  H.  Co.,  21  L.  ed.  394;  Hooper 
v.  California,  165  U.  S.  648,  39  L.  ed.  297, 
15  Sup.  Ct  Rep.  207;  Bartemeyer  v.  Iowa, 
18  Wall.  129,  21  L.  ed.  929;  Powell  v.  Penn- 
sylvania, 127  U.  S.  678,  32  L.  ed.  253,  8 
Sup.  Ct  Rep.  992,  1257 ;  Mugler  v.  Kansas, 
123  U.  S.  623,  31  L.  ed.  205,  8  Sup.  Ct  Rep. 
273;  Holden  v.  Hardy,,  169  U.  8.  366,  42  L. 
ed.  780,    18    Sup.    Ct.  Rep.    383;  Patapsoa 
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€hiano  Co.  t.  North  Carolina  Bd.  of  Agri. 
171  U.  S.  345,  43  L.  ed.  191,  18  Sup.  Ct.  Kep. 
862;  Allgeyer  y.  LouisifMOy  165  U.  S.  578, 
41  L.  ed.  832,  18  Sup.  Ct.  Rep.  427;  Bert- 
holf  V.  O'Heilly,  74  N.  Y.  616,  30  Am.  Rep. 
323;  Re  Jaooba,  98  N.  Y.  98,  60  Am.  Rep. 
636;  People  v.  Marm,  99  N.  Y.  377,  62  Am. 
Rep.  34,  2  N.  E.  29;  Live  Stock  Dealers'  d 

B.  As80.  ▼.  Creecent  City  L.  8.  L.  d  8.  H.  Co. 

I  Abb.  (U.  S.)  398,  Fed.  Ca«.  No.  8,408. 
The  test  to  which  every  act  la  brought  is 

this :  Did  the  legislature  enact  the  measure 
in  the  exercise  of  a  reasonable  discretion  f 
Has  the  act  any  relation  to  the  objects  it 
purported  to  attain?  In  other  words,  can 
a  valid  reason  be  given  for  the  legislation? 
If  the  court  finds  in  the  affirmative  the  act 
will  stand. 

Patterson  T.  Kentucky,  97  U.  S.  601,  24 
L.  ed.  1116;  Mugler  v.  Kansas,  123  U.  S. 
623,  31  L.  ed.  206,  8  Sup.  Ct.  Rep.  273; 
Powell  V.  Pennsylvania,  127  U.  S.  678,  32 
L.  ed.  263,  8  Sup.  Ct.  Rep.  992, 1267. 

Only  in  a  case  of  the  most  plain  exercise 
of  arbitrary  power  will  the  court  pronounce 
an  act  without  reasonable  foundation. 

Plumley  v.  Massachusetts,  166  U.  S.  461, 
39  L.  ed.  223«  6  Inters.  Com.  Rep.  690,  16 
Sup.  Ct.  Rep.  164;  8oon  Hing  v.  Crowley, 
113  U.  S.  706,  28  L.  ed.  1145,  5  Sup.  Ct.  Rep. 
730;  Potoell  v.  Pennsylvania,  127  U.  S.  678, 
32  L.  ed.  253,  8  Sup.  Ct.  Rep.  992,  1257; 
Holden  v.  Hardy,  169  U.  S.  366,  42  L.  ed. 
780,  18  Sup.  Ct.  Rep.  383;  Orient  Ins,  Co.  r. 
Daggs,  172  U.  S.  657,  43  L.  ed.  652,  19  Sup. 
Ct.  Rep.  281;  Patapseo  Guano  Co.  v.  North 
Carolina  Bd.  of  Agri.  171  U.  S.-  345,  43  L. 
ed.  191,  18  Sup.  Ct  Rep.  862;  Atchison,  T. 
d  8.  F.  R.  Co.  V.  Matthews,  174  U.  S.  96,  43 
L.  ed.  909,  19  Sup.  Ct.  Rep.  609. 

The  act  in  question  is  a  valid  exercise  of 
the  police  power  for  the  reason  that  it  pro- 
hibits schemes  which  are  in  the  nature  of  a 
lottery  or  gift  enterprise,  and  are  open  to 
the  same  objections. 

A  lottery  has  been  defined  as  "a  scheme 
for  the  distribution  of  prizes  and  for  the  ob- 
taining of  goods  or  monev  by  chance." 

People  V.  Noelke,  94  N.  Y.  137,  46  Am. 
Rep.  128;  Wilkinson  v.  GUI,  74  N.  Y.  63,  30 
Am.  Rep.  264. 

The  fact  that  a  scheme  has  an  element  of 
certainty  does  not  operate  to  purge  it  of  its 
taint  as  a  lottery  where  the  element  of 
chance  is  present. 

Homer  v.  United  8tates,  147  U.  S.  449, 
37  L.  ed.  237,  13  Sup.  Ct.  Rep.  409;  Dunn  v. 
Peofle,  40  111.  466;  Taylor  v.  8metten,  L.  R. 

II  Q.  B.  Div.  207;  Reg.  v.  Harris,  10  Cox, 

C.  C.  352;  Davenport  v.  Ottawa,  54  Kan. 
711,  39  Pac.  708;  8tate  v.  Lumsden,  89  N. 
C.  573;  Lynch  v.  Rosenthal,  144  Ind.  86,  31 
L.  R.  A.  836,  42  N.  £.  1103. 

It  is  the  element  of  chance,  the  hope  of 
getting  something  for  nothing,  and  the  ap- 
peal to  the  gambling  instinct  that  consti- 
tutes the  evil  of  lottery  transactions. 

Lansburgh  v.  District  of  Columbia,  11 
App.  D.  C.  612;  Humes  v.  Fort  8mith,  93 
Fed.  Rep.  867. 

So  far  as  an  act  is  to  protect  the  morals 
and  advance  the  welfare  of  the  people  by 
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prohibiting  every  scheme  and  device  beaii]i9>. 
any  semblance  to  a  lottery  or  gambling,  it 
would  be  a  valid  exercise  of  power,  ana  ct* 
tation  of  authorities  is  not  necessary  to  sua- 
tain  a  proposition  so  well  settled. 

Lena  V.  titate,  74  Md.  565,  12  L.  R.  A.  425». 
22  Ail.  4;  8tone  v.  Mississippi,  101   U.  8. 
814,  26  L.  ed.  1079;  Phalen  v.  Virginia,  8- 
How.  163,  12  L.  ed.  1030. 

Even  if  no  intentional  element  oi  ehane* 
is  involved  the  act  is  constitutional  as  foi^ 
bidding  a  scheme  in  its  nature  demoralisiiig 
to  legitimate  business. 

Lansburgh  v.  District  of  Columhia,  11 
App.  D.  C.  612;  Humes  v.  Fort  Smith,  9a 
Fed.  Rep.  867. 

If  the  successful  maintenance  of  the  biisi* 
ness  depends,  as  it  would  seem  to,  in  part^. 
on  the  ^oss  over-valuation  of  the  premiuma, 
the  legislature  has  a  clear  right  to  protect- 
the  people  from  imposition  by  prohibiUn^ 
the  business  altogether. 

Patapseo  Guano  Co.  v.  North  Carolina  Bd, 
of  Agri.  171  U.  S.  346,  43  L.  ed.  191,  18  Sup. 
Ct  Rep.  862;  Plumley  v.  Massachusetts,  155- 
U.  S.  461.  39  L.  ed.  223,  5  Inters.  Com.  R«p. 
690,  16  Sup.  Ct.  Rep.  164;  State  v.  Smyth^ 
14  R.  I.  100,  51  Am.  Rep.  344;  Steiner  ▼. 
Ray,  84  Ala.  93,  4  So.  172;  State  v.  Corhett^ 
57  Minn.  346,  24  L.  R.  A.  498,  4  Inters.  Com. 
Rep.  694,  69  N.  W.  317;  Cooley,  Const.  Lina. 
6th  ed.  740-744. 

The  means  used  in  the  acquisition  and  dis- 
position of  property  are  subject  to  the  eon* 
trol  of  the  state.  That  liberty  in  the  use  of 
property  or  liberty  of  contract  are  curtailed 
by  an  act  is  not  an  objection  to  the  consti- 
tutionality thereof. 

State  V.  Brown  d  8.  Mfg.  Co.  18  R.  I.  16^ 
17  L.  R.  A.  856,  25  Ail.  246;  People  v.  Cat^ 
non,  139  N.  Y.  32,  34  N.  E.  759 ;  Com.  v.  Ro^ 
well,  173  Mass.  119,  63  N.  E.  132;  Singer  t. 
State,  72  Md.  464,  8  L.  R.  A.  561,  19  AtL 
1044;  State  v.  Corbett,  67  Minn.  345,  24  L. 
R.  A.  408,  4  Inters.  Com.  Rep.  694,  59  N. 
W.  317;  Com.  v.  Gardner,  133  Pa.  284,  7 
L.  R.  A.  666,  19  Atl.  650;  Shelton  v.  Mobiic,, 
30  Ala.  540,  68  Am.  Dec.  143. 

The  act  in  question  does  not  deny  to  tli» 
defendant  the  equal  protection  of  the  lawa, 
since  all  persons  in  the  inhibited  cUsa — 
that  is,  all  persons  issuing  or  redeeming 
stamps  or  coupons  rMeemable  in  merchan- 
dise— are  under  the  same  liability. 

Slaughier-House  Cases,  16  Wall.  36,  an^ 
nom.  Butchers'  Benev.  Asso.  v.  Crescent  City 
L.  8.  L.  d  8.  H.  Co.  21  L.  ed.  304;  Strauder 
V.  West  Virginia,  100  U.  S.  303.  25  L.  ed. 
664 ;  Barbier  v.  Connolly,  113  U.  S.  27,  28  h. 
ed.  923,  6  Sup.  Ct.  Rep.  857;  8oon  Hing  v. 
Crowley,  113  U.  S.  703,  28  L.  ed.  1146,  5 
Sup.  Ct.  Rep.  730;  Missouri  P.  R.  Co.  T. 
Mackey,  127  U.  S.  205,  32  L.  ed.  107.  8  Sup. 
Ct.  Rep.  1161;  Minneapolis  d  St.  L.  R.  Co. 
V.  Beckioith,  129  U.  S.  26,  32  L.  ed.  685.  9^ 
Sup.  Ct.  Rep.  207;  Tick  Wo  v.  Hopkins,  118 
U.  S.  356,  30  L.  ed.  220,  6  Sup.  Ct  Rep.  1064. 

The  state  may  distinguish,  select^  and 
classify  objects  of  legislation,  and  in  thia 
has  a  wide  discretion. 

Kentucky  Railroad  Taw  Cases,  116  U.  S. 
321,  sub  nom.  Cincinnati,  N.  O.  d  T.  P.  B.. 
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Co.  T.  Keniwsky^  29  L.  ed.  414,  6  Sup, 
Ct.  Rep.  57;  Mi890wr%  P.  R,  Co.  ▼.  Monkey, 
127  U.  S.  205,  32  L.  ed.  107,  8  Sup.  Ct. 
Rep.  1161;  Minneapolis  A  8t,  L.  R,  Co.  y. 
Beokwith,  129  U.  S.  26,  32  L.  ed.  585,  9 
Sup.  Ct  Rep.  207;  H olden  y.  Hardy,  169  U. 
S.  366,  42  L.  ed.  780,  18  Sup.  Ct.  Hep.  383; 
Magoun  y.  lUinoia  Trust  d  Bav,  Bank,  170 
U.  S.  283,  42  L.  ed.  1037,  18  Sup.  Ct.  Rep. 
594;  Orimii  Ins.  Co.  y.  Daggs,  172  U.  S.  557, 
43  L.  ed.  552,  19  Sup.  Ct.  Rep.  281;  Btate 
Y.  Brown  d  8.  Mfg.  Co.  18  R.  X.  16,  17  L.  R. 
A.  856,  25  Atl.  246. 

The  fact  that  an  act  does  not  include  all 
branches  of  one  general  business  in  its  scope, 
but  selects  a  certain  branch  thereof,  does  not 
open  the  legislation  to  the  charge  of  uncon- 
stitutional class  legislation. 

Slaughter-House  Cases,  16  Wall.  36,  sub 
nom.  Butchers*  Benev.  Asso.  y.  Crescent  City 
L.  8.  L.  d  8.  H.  Co.  21  L.  ed.  394 ;  fifoon  Hing 
Y.  Crowley,  113  U.  8.  703,  28  L.  ed.  1145, 
5  Sup.  Ct.  Rep.  730;  Orient  Ins.  Co.  v. 
Daggs,  172  U.  S.  557,  43  L.  ed.  552,  19  Sup. 
Ct  Rep.  281 ;  Holden  y.  Hardy,  169  U.  S. 
366, 42  L.  ed.  780,  18  Sup.  Ct.  Rep.  383;  Get- 
ting Y.  jLonsas  City  Btook-Tards  Co.  79  Fed. 
Rep.  679;  8tate  r.  Broadbelt,  89  Md.  565, 
45  L.  R-  A.  433,  43  Atl.  771 ;  Gulf,  C.  d  8.  F. 
R.  Co.  Y.  Ellis,  165  U.  8.  150,  41  L.  ed.  666, 
17  Sup.  Ct.  Rep.  255;  Atchison,  T.  d  8.  F. 
R.  Co.  V.  Matthews,  174  U.  S.  96,  43  L.  ed. 
909,  19  Sup.  Ct.  Rep.  609. 

Mes^s.  Tllllngh— t  Sc  Mnrdoek,  for 
defendant: 

When  the  Yalidity  of  a  statute  is  under 
consideration,  .it  is  always  open  to  the  courts 
to  consider  whether  the  regulation  has  a 
reasonable  relation  to  some  public  purpose, 
or  simply  aids  a  particular  class  in  unjust 
discrimination  against  another  class. 

Lawton  y.  Steele,  152  U.  S.  133,  38  L.  ed. 
385,  14  Slip.  Ct  Rep.  499;  Tick  Wo  y.  Hop- 
kins, 118  U.  S.  356,  30  L.  ed.  220,  6  Sup.  Ct. 
Rep.  1064;  PeopU  y.  Marw,  99  N.  Y.  377,  52 
Am.  Rep.  34,  :2  N.  E.  29. 

The  act  in  question  must»  if  sustained, 
rest  upon  the  police  power  of  the  legisla- 
ture. 

To  justify  a  statute  passed  under  the  po- 
lice power,  it  must  haYe  a  clear  relation  to 
the  public  health,  morals,  or  safety. 

Guthrie,  14th  Amendment,  pp.  73,  74,  76, 
76;  1  Thayer,  Cases  on  Const.  Law,  p.  693; 
Munn  Y.  Illinois,  94  U.  S.  113,  24  L.  ed.  77. 
The  law  under  which  defendant  is  prose- 
cuted deprlYcs  him  of  his  liberty  and  prop- 
erty without  due  process  of  law,  and  is  there- 
fore in  conflict  with  the  14th  Amendment  to 
the  Constitution  of  the  United  States. 

Powell  Y.  Pennsylvania,  127  U.  S.  678,  82 
Lu  ed.  253,  8  Sup.  Ct  Rep.  992,  1257;  AlU 
geyer  Y.  Louisiana,  165  U.  S.  578,  41  L.  ed. 
832,  18  Sup.  Ct  Rep.  428;  People  y.  Marx, 
99  K.  Y.  377,  52  Am.  Rep.  34,  2  N.  E.  29; 
Re  Jacobs,  98  N.  Y.  98,  60  Am.  Rep.  636; 
Eaton  Y.  Boston,  C.  d  M.  R.  Co.  61  N.  H.  504, 
12  Am.  Rep.  147. 

This  sort  of  legislation  has  been  at- 
tempted before^  as  there  is  always  a  class  in 
the  oommunity  which  flies  to  the  legislature 
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when  any  business  interferes  with  them  i^ 
any  way. 

People  Y.  QUlson,  109  N.  Y.  389,  17  N.  Jt 
343. 

A  lottery  has  been  defined  to  be:  "A 
scheme  by  which,  on  one's  paying  money  or 
some  other  thing  of  Yalue,  he  obtains  tha 
contingent  right  to  have  something  of  great- 
er value,  if  an  appeal  to  chance,  by  lot  or 
otherwise,  under  the  direction  of  the  man* 
ager  of  the  scheme,  should  decide  in  his  fa- 
vor." 

Homer  y.  United  States,  147  U.  8.  449,  37 
L.  ed.  237,  13  Sup.  Ct  Rep.  409;  Bishop^ 
Statutory  Crimes,  449,  S  952;  Bouvier,  Law 
Diet.  281. 

The  method  under  consideration  containa 
none  of  the  elements  of  a  lottery. 

When  a  state  statute  interferes,  even  re- 
motely, with  the  interstate  commerce  clausa 
of  the  Constitution,  the  court  will  go  to  al- 
most any  extreme  to  declare  it  unconstitu- 
tional. 

Schollenberger  y.  Pennsylvania,  171  U.  S.. 
1,  43  L.  ed.  49,  18  Sup.  Ct  Rep.  757;  Col- 
lins Y.  New  Hampshire,  171  U.  8.  30,  43  L. 
ed.  60,  18  Sup.  Ct  Rep.  768;  Slaughter- 
House  Cases,  16  Wall.  36,  sub  nom.  Butch- 
ers' Benev.  Asso.  y.  Crescent  City  L.  8.  L.  d^ 
8.  H.  Co.  21  L.  ed.  394;  Smythe  y.  Ames,^ 
169  U.  8.  466,  42  L.  ed.  819,  18  Sup.  Ct  Rep. 
418;  Muwn  Y.  Illinois,  94  U.  8.  113,  24  L. 
ed.  77;  Bartemeyer  y.  Iowa,  18  Wall.  129,  21 
L.  ed.  929;  Boston  Beer  Co.  v.  Massachu 
setts,  97  U.  8.  25,  24  L.  ed.  989;  Mugler  Y. 
Kansas,  123  U.  8.  623,  31  L.  ed.  205,  8  Sup. 
Ct.  Rep.  273;  Po^cell  y.  Pennsylvania,  127 
U.  8.  678,  32  L.  ed.  253,  8  Sup.  Ct  Rep.  992,. 
1257. 

If  the  defendant's  business  is  not  ruined, 
but  his  profits  are  decreased  even  by  one  cent 
because  of  this  legislation,  he  has  the  same 
right  to  complain  as  though  a  million  wer<^ 
involved. 

Guthrie,  14th  Amendment,  39,  40;  Sentetl 
Y.  New  Orleans  d  C.  R.  Co.  166  U.  8.  698,  41 
L.  ed.  1169,  17  Sup.  Ct  Rep.  693;  Long  y. 
State,  74  Md.  565,  12  L.  ti.  A.  425,  22  AU.  4. 

The  act  in  question  is  unconstitutional 
because  it  deprives  the  defendant  of  the 
equal  protection  of  the  laws. 

Culf,  C.  d  8.  F.  R.  Co.  Y.  Ellis,  165  U.  8. 
160,  41  L.  ed.  066,  17  Sup.  Ct  Rep.  255; 
Barbicr  Y.  Connolly,  113  U.  8.  27,  28  L.  ed. 
923,  6  Sup.  Ct  Rep.  357 ;  Holden  v.  Hardy ^ 
169  U.  8.  366,  42  L.  ed.  780,  18  Sup.  Ct  Rep. 
383;  Munn  y.  Illinois,  94  U.  8.  113,  24  L.  ed. 
77;  Railroad  Commission  Cases,  116  U.  8. 
307,  sub  nom.  Stone  v.  Farmer^  Loan  d  T. 
Co.  29  L.  ed.  636,  6  Sup.  Ct  Rep.  334,  388» 
1191;  State  y.  Loomis,  115  Mo.  307,  21  L. 
R.  A.  789,  22  8.  W.  350;  Frorer  y.  Peopla 
use  of  School  Fund,  141  HI.  171,  16  L.  R.  A, 
492,  31  N.  E.  395;  State  Y.  Broum  d  8,  Mfg^ 
Co.  18  R.  I.  16,  17  L.  R.  A.  856,  25  Atl.  246; 
Holden  Y.  Hardy,  169  U.  8.  366,  42  L.  ed. 
780,  18  Sup.  Ct.  Rep.  383;  Orient  Ins.  Co. 
Y.  Daggs,  172  U.  8.  657,  43  L.  ed.  562,  19 
Sup.  Ct.  Rep.  281. 

TilllnKhast,  J.,  delivered  the  opinion  of 
the  court: 
.On  the  13th  day  of  November,  1899,  the 
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■defendant  mm  amiffoed  before  the  diatrict 
t»iirt  of  the  eighth  judicial  district  upon  a 
-complaint  and  warrant  charging  "that  on  the 
28th  day  of  October,  1899,  with  force  and 
arms,  Benjamin  Daltcm,  of  Johnston,  did  sell 
to  one  Frederidc  W.  Perkins  certain  articles 
of  merchandise^  to  wit,  three  pieces  of  to- 
Imicco,  and  did  then  and  there  give  and  dis- 
tribute to  said  Frederick  W.  Perkins  three 
stamps,  conmionly  called  'trading  stamps,' 
which  said  stamps  did  then  and  there  en- 
title the  said  Frederick  W.  Perkins  to  de- 
taiand  and  receive  certain  articles  of  mer- 
chandise from  Sperry  &  Hutchinson,  at  their 
store;  said  Sperry  i  Hutchinson  being  per- 
sons other  than  the  vendor  of  said  three 
pieces  of  tobacco/'  The  defradant  filed  a 
motion  that  the  complaint  be  quashed,  for 
the  following  reasons:  (1)  Because  diap- 
ter  652  of  the  Public  Laws  of  the  state  of 
Rhode  Island,  and  especially  the  1st  section 
thereof,  on  which  saiol  complaint  is  founded, 
is  in  conflict  with  the  1st  section  of  the  14th 
Amendment  to  the  Constitution  of  the 
United  States,  because  it  deprives  the  de- 
fendant of  his  liberty  and  property  without 
due  process  of  law.  (2)  Because  said  chap- 
ter further  conflicts  with  the  1st  section  of 
the  14th  Amendment  to  the  Constitution  of 
the  United  States,  because  it  deprives  the  de- 
fendant of  the  equal  protection  of  the  laws, 
in  this:  That  stamps  or  coupons  redeem- 
able in  money  and  merchandise  or  property, 
;^ven  by  the  vendor  as  a  bonus  in  addition  to 
the  article  purchased,  are  not  included  with- 
in the  prohibition  of  the  chapter;  and  (3) 
because  said  act  is  in  conflict  with  article 
1,  §  10,  of  the  Constitution  of  the  state  of 
Rhode  Island.  This  motion  was  overruled 
by  the  court.  The  defendant  tiiereupon 
pleaded,  "Not  guilty,"  but  was  adjudged 
probably  guilty,  whereupon  the  case  was  oer- 
tifled  to  this  court  upon  the  question  of  the 
-constitutionality  of  the  act  under  which 
said  complaint  was  nmde.  Said  act  reads 
as  follows: 

"Sec.  1.  It  shall  be  unlawful  for  any  per- 
son or  corporation  to  sell,  give,  or  distrib- 
ute any  stamp,  coupon,  or  other  device 
which  shall  entitle  the  purchaser  of  prop- 
erty to  demand  or  receive  from  any  person 
H>T  corporation  other  than  the  vendor  any 
article  of  merchandise  other  than  that  act- 
ually sold  to  said  purchaser;  and  for  any 
person  or  corporation  other  than  the  vendor 
to  deliver  to  any  person  any  article  of  mer- 
chandise other  than  that  actually  sold  up- 
on presentation  of  any  such  stamp,  coupon, 
or  other  device;  provided,  however,  that  this 
act  shall  not  affect  any  existing  contract. 

"Sec.  2.  Whoever  shall  violate  any  pro- 
Vision  of  this  act  shall  be  deemed  guilty  of 
a  misdemeanor,  and  for  each  offense  shall 
be  punished  by  a  flne  of  not  less  than  one 
hundred  dollars  nor  more  than  five  hundred 
dollars,  or  by  imprisonment  for  a  term  not 
exceeding  three  months." 

It  is  contended  on  the  part  of  the  state 
that  the  act  in  question  is  sustainable  as  a 
valid  exercise  of  the  police  power  of  the 
state,  and  also  that  the  Constitution  of  the 
^8  L.  R.  A. 


United  States  does  not  limit  the  state  in  the 
exercise  of  such  power. 

It  would  be  presumptuous  for  any  court 
to  attempt  to  formulate  an  exact  definiuon 
of  the  term  "the  police  power  of  the  state." 
Legal  definitions  do  not  sum  themselves  up 
in  single  sentences.  They  are,  and  of  ne- 
cessity must  be*  more  or  less  general  and 
elastic,  in  order  that  the  eourta  may  apply 
them  to  the  infinite  variety  of  circumatances 
which  may  arise  in  the  relations  and  aflEain 
of  mankind  in  civilized  society.  But  for  all 
practical  purposes  the  police  power  of  the 
state  may  be  shortly  denned  to  be  the  power 
of  the  legislature  to  make  such  r^ulatioos 
relating  to  personal  and  property  rights  ss 
appertidn  to  the  public  health,  the  public 
safety,  and  the  public  morala.  In  Barhier 
V.  Connolly,  113  U.  S.  27,  28  L.  ed.  923,  5 
Sup.  Ct.  Rep.  357,  it  is  referred  to  as  the 
"power  to  prescribe  r^ulations  to  promote 
the  health,  peace,  morals, education,  and  good 
order  of  the  people,  and  to  l^isLate  so  as 
to  increase  the  industries  of  the  state,  de- 
velop its  resources,  and  add  to  its  wealth 
and  prosperity."  Further  and  more  elab- 
orate definitions  may  be  found  in  State  ▼. 
Fitzpatrick,  16  R.  I.  64,  1  Inters.  Com.  Rep. 
713,  11  Atl.  767;  Harrington  v.  Providence^ 
20  R.  I.  233,  38  L.  R.  A.  305,  38  Ati.  1 ;  LaxD- 
ton  y.  Steele,  152  U.  S.  1?6,  38  L.  ed.  388, 14 
Sup.  Ct.  Rep.  499;  Btone  v.  MxMistippi,  101 
U.  S.  818,  25  L.  ed.  1079;  Com.  v.  Alger,  T 
Cush.  53.  Under  these  general  and  compre- 
hensive definitions,  it  is  evident  that  the 
general  assembly  is  clothed  with  very  large 
powers,  and  may  exercise  a  broad  discretion 
in  the  passage  of  laws  pertaining  to  the  in- 
ternal affairs  of  the  state.  Bu^  while  the 
power  is  large,  it  is  not  without  limit,  and 
like  all  other  powers  of  the  general  assem- 
bly, must  be  so  exercised  as  not  to  violate 
the  constitutional  rights  of  the  people.  In 
People  V.  miUon,  109  N.  Y.  389,  17  N.  E. 
343,  the  court,  in  referring  to  the  police  pow- 
er, says  that  it  "has  never  yet  been  fnlly 
described  nor  its  extent  plainly  limited, 
further,  at  least,  than  this:  It  is  not  above 
the  Constitution,  but  it  is  bounded  by  its 
provisions;  and  if  any  liberty  or  franchise 
is  expressly  protected  by  any  constitu- 
tional provision,  it  cannot  be  destroyed 
by  any  valid  exercise  by  the  legislature 
or  the  executive  of  the  police  power." 
See  also  Re  Jacobs,  98  N.  T.  107,  50  Am. 
Rep.  636 ;  Guthrie  on  the  Fourteenth  Amend- 
ment, 76-89,  and  note  by  Prof.  Thayer;  Steh- 
meyer  v.  Charleaton,  53  S.  C.  259,  31  S.  £. 
322.  Again,  when  the  validity  of  a  statute 
of  this  sort  is  under  consideration,  it  is  al- 
ways open  to  the  court  to  consider,  among 
other  things,  whether  the  act  bears  any  rea- 
sonable relation  to  the  public  purpose 
sought  to  be  accomplished,  and  a  forced  or 
strained  relation  is  not  enou^rh.  Thns,  in 
Lawton  v.  Steele,  152  U.  S.  136.  38  I«.  ed. 
388,  14  Sup.  Ct,  Rep.  499,  Mr.  Justice 
Brown,  in  delivering  the  opinion  of  the 
court,  said:  "To  justify  the  state  in  thus 
interposing  its  authority  in  behalf  of  the 
public,  it  must  appear — First,  that  the  in- 
terests of  the  public  generally,  aa  distis- 
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^guishcd  from  those  of  a  particular  class,  re- 
-ouire  such  interference;  and,  second,  that 
uie  means  are  reasonably  necessary  for  the 
-accomplishment  of  the  purpose,  and  not  un- 
-dnly  oppressive  upon  individuals.  The  leg- 
islature may  not,  under  the  guise  of  protect- 
ing the  public  interests,  arbitrarily  interfere 
with  private  business,  or  impose  imusual  or 
unnecessary  restrictions  upon  lawful  occu- 
pations. In  other  words,  its  determination 
as  to  what  is  a  propec  exercise  of  its  police 
powers  is  not  final  or  conclusive,  but  is  sub- 
ject to  the  supervision  of  the  courts."  See 
United  States  eso  rel,  Kerr  v.  Rosa,  5  App. 
D.  C.  249.  And  then,  after  instancing  var 
rious  enactments  which  have  been  held  not 
to  be  within  the  police  power  of  the  states, 
the  court  further  says:  "In  all  these  cases 
the  acts  were  held  to  be  invalid,  as  involv- 
ing an  unnecessary  invasion  of  the  rights 
^f  property,  and  a  practical  inhibition  of  cer- 
tain occupations,  harmless  in  themselves, 
and  which  might  be  carried  on  without  detr 
riment  to  the  public  interests."  See  also 
Yick  Wo  y.  Hopkins,  118  U.  S.  356,  30  L. 
^.  220,  6  Sup.  Ct.  Rep.  1064;  People  T. 
Marxy  99  N.  Y.  377,  52  Am.  Rep.  34,  2  N.  £. 
29.  Of  course,  it  is  always  to  be  presumed 
that  all  acts  of  the  general  assembly  are 
passed  in  the  utmost  good  faith,  and  also 
th&t  they  are  conformable  to  the  Constitu- 
tion. Powell  V.  Pennsylvania,  127  U.  S. 
678-685,  32  L.  ed.  263,  256,  8  Sup.  Ct  Rep. 
992,  1257.  And  it  is  not  until  the  unconsti- 
tutionality of  a  given  act  is  plainly  made  to 
appear  that  the  court  is  called  upon  to  de- 
clare it  void.  State  v.  I/arragansett,  16 
R.  I.  424,  3  L.  R.  A.  295,  16  Atl.  001;  Carr 
T.  Brown,  20  R.  I.  215,  38  L.  R.  A.  294,  38 
Atl.  0.  But  after  indulging  every  possible 
presumption  and  intendment  in  favor  of  the 
validity  of  a  statute,  and  being  unable  to 
^nd  that  it  can  be  sustained  as  a  constitu- 
tional exercise  of  the  legislative  power,  it 
becomes  the  duty  of  the  court  to  declare  it 
void.  Taylor  v.  Place,  4  R.  I.  324;  Carr  v. 
Broum,  20  R.  I.  223.  38  L.  R.  A.  294,  38  AU. 
« ;  Mugler  v.  Kansas,  123  U.  S.  661,  31  L.  ed. 
205,  8  Sup.  Ct.  Rep.  273;  Minnesota  v.  Bar- 
ber, 136  U.  S.  313,  34  L.  ed.  455,  3  Inters. 
Com.  Rep.  185,  10  Sup.  Ct  Rep.  862. 

We  come,  then,  to  the  question  whether 
the  act  before  us  is  one  which  falls  within 
the  police  power  of  the  legislature;  for,  if 
it  is  not,  it  is  clearly  an  unlawful  interfer- 
ence with  private  right  We  will  endeavor 
to  test  this  question  by  the  simple  process 
of  elimination.  First,  then.  Does  said  act 
look  to  or  in  any  manner  concern  the  public 
health?  No  one  claims  that  it  does,  and  no 
one  could  for  a  moment  claim,  with  any  ba- 
«i8  of  reason,  that  it  has,  or  was  intended 
to  have,  even  the  remotest  bearing  thereon. 
Second,  Does  the  act  look  to  or  tend  to  pro- 
mote the  public  safety  T  Nothing  of  this 
«ort,  either,  is  claimed  in  its  favor,  and  we 
fail  to  see  that  anything  could  be,  for  it 
bears  no  relation  whatsoever  thereto.  Hav- 
ing thus  eliminated  two  of  the  general 
pounds  upon  which  said  act  must  be  sup- 
ported as  being  a  valid  exercise  of  the  po- 
lice power,  we  come  to  the  third  and  last 
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one,  which  raises  the  question  whether  the 
act  relates  to  or  tends  to  promote  the  public 
morals.  The  counsel  in  behalf  of  the  state 
vigorously  contends  tiiat  it  does,  on  the 
ground  that  it  prohibits  schemes  which  are 
in  the  nature  of  a  lottery  or  gift  enterprise, 
and  hence,  whether  technically  a  lottery  or 
not,  are  open  to  the  same  objection.  He  ar- 
gues, substantially,  that  it  is  the  element  of 
chance,  the  hope  of  getting  something  for 
nothing,  and  the  appeal  to  the  gambling  in- 
stinct, that  constitutes  the  evil  of  lottery 
transactions;  that  it  is  clear  that  the  scheme 
contemplated  by  the  act  and  prohibited 
therein  is,  in  effect,  a  lottery;  and  that,  as 
an  inducement  to  purchase,  the  promise  of 
a  premium  to  be  given  by  a  third  person  is 
held  out,  and  the  precise  nature  of  the  pre- 
mium and  its  value  are  unknown  at  the  time 
of  purchasing,  and  thus  a  subtle  appeal  is 
made  to  the  gambling  instinct;  and,  more- 
over, that  a  demoralizing  element  is  intro- 
duced into  legitimate  business.  If  this  con- 
tention is  well  founded,  the  act  In  question 
is  undoubtedly  a  valid  and  legitimate  exer- 
cise of  the  police  power.  Is  the  method  of 
doing  business  which  is  prohibited  by  the 
act,  then,  in  the  nature  of  a  lottery?  A  lot- 
tery is  a  scheme  for  the  distribution  of 
prizes  by  chance.  tHwemors  of  Alms  House 
V.  American  Art-Union,  7  N.  Y.  228 ;  Thomas 
V.  People,  59  111.  160.  Or,  to  state  it  with 
more  fullness,  "It  is  a  scheme  by  which  a  re- 
sult is  reached  by  some  action  or  means 
taken,  in  which  result  man's  choice  or  will 
has  no  part,  and  which  human  reason,  fore- 
sight, sagacity,  or  design  cannot  enable  him 
to  know  or  determine  until  the  same  has 
been  accomplished."  2  Bouvier,  Law  Diet 
281 ;  People  v.  Elliott,  74  Mich.  264,  3  L.  R. 
A.  403,  41  N.  W.  916.  "The  word  'lottery' 
embraces  the  elements  of  procuring,  through 
lot  or  chance,  by  the  investment  of  money  or 
something  of  valuer  some  greater  amount  of 
money  or  thing  of  greater  value."  United 
States  y.  Wallis,  68  Fed.  Rep.  942.  The 
method  of  doing  business  which  the  act  pro- 
hibits is  the  giving  by  a  vendor,  in  connec- 
tion with  the  sale  by  him  of  any  article  or 
articles,  of  any  stamp  or  other  device  which 
shall  entitle  the  vendee  to  obtain  from  some 
other  person  some  article  of  merchandise  in 
addition  to  that  actually  sold.  It  is  to  be 
observed  that  the  act  does  not  prohibit  the 
vendor  himself  from  giving  or  "throwing 
in,"  as  it  is  sometimes  termed,  in  common 
parlance,  some  other  article  in  addition  to 
that  sold«  but  only  prohibits  the  seller  from 
giving  anything  in  the  nature  of  a  check 
or  order  upon  some  other  person  which  shall 
entitle  the  holder  thereof  to  obtain  from 
such  other  person  some  article  of  merchan- 
dise in  addition  to  the  thing  sold.  In  other 
words,  the  act  recognizes  the  right  of  a  per- 
son to  give  away  an  article  of  merchandise 
in  connection  with,  and  as  an  inducement  to 
the  making  of,  a  sale  of  some  other  article, 
but  provides,  in  effect,  that  the  giving  of 
such  additional  article  must  be  done  by  him 
directly,  and  not  through  a  third  person. 
We  fail  to  see  that  there  is  any  substantial 
difference  in  principle  between  the  two  meth* 
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odfl,  or  that  either  bears  any  resemblance  to 
a  lottery.  The  element  of  chance^  which  is 
the  basal  principle  of  every  scheme  in  the 
nature  of  a  lottery,  is  wholly  wanting.  To 
illustrate:  A  buys  of  B  20  poimds  of  sugar 
for  a  dollar,  and  is  given  with  the  purchase 
an  order,  check,  stamp,  token,  or  some  kind 
of  device, — ^no  matter  what, — which,  upon 
presentation  to  C  entitles  A  to  some  otner 
specific  article  of  merchandise  in  addition  to 
the  sugar.  Uow  does  such  a  transaction  dif- 
fer in  principle  from  one  where  A  receives 
the  premium  for  making  the  purchase — for 
such  it  really  is — directly  from  B  himself? 
In  other  words,  how  is  it  changed  into  a 
gambling  transaction  by  the  fact  that  the 
premium  is  received  through  the  agency  of 
G,  instead  of  being  received  directly  from  B  7 
We  cannot  see  that  it  is  thus  changed.  The 
thing  sought  to  be  accomplished  by  the  ven- 
dor is  the  sale  of  his  goods  by  means  of  the  in- 
ducement held  out  to  the  purchaser  in  the 
form  of  a  premium^  and  if  he  may  himself 
give  and  deliver  the  premium,  as  he  clearly 
may,  he  may  also  give  it  through  a  third 
person.  As  to  the  argument  before  referred 
to,  that  the  scheme  is  in  the  nature  of  a  lot- 
tery because  the  precise  nature  and  value  of 
the  premium  are  unknown  to  the  purchaser, 
it  is  enough  to  reply  that  nothing  appears  in 
the  act  or  in  the  record  before  us  to  show 
this.  The  prohibition  is  tiiat  the  purchaser 
shall  not  receive  from  any  person  other  than 
the  vendor  "any  article  of  merchandise  other 
than  that  actually  sold  to  said  purchaser;" 
thereby  implying  that  the  parties  to  the 
transaction  would  be  dealing  with  reference 
to  some  particular  article,  or  at  any  rate  to 
some  one  of  a  given  class  of  articles  in  the 
possession  of  the  third  person,  the  nature 
and  value  of  which  were  well  understood. 
To  illustrate  again:  A  buys  of  B  a  suit  of 
clothes  for  $20^  and  receives  a  check  or 
stamp  which  entitles  him  to  receive  from  G 
a  pair  of  shoes  worth  $2,  a  hat  worth  $2,  or 
a  pair  of  gloves  worth  $2.  It  is  true  that  A 
has  not  seen  these  articles  at  the  time  of 
purchasing  the  clothes,  but  as  he  knows  that 
he  is  to  receive  one  of  the  articles  mentioned, 
as  he  may  elect,  we  cannot  see  that  there  is 
anything  so  uncertain  about  the  transaction 
as  to  appeal  to  the  gambling  instinct.  At 
any  rate,  it  does  not  in  any  real  sense  par- 
take of  the  nature  of  a  lottery.  It  is  simply 
one  of  the  infinite  variety  of  devices  which 
are  resorted  to  by  trades  people,  in  these 
days  of  sharp  competition,  to  promote  the 
sale  of  their  goods.  The  complaint  in  the 
case  before  us  expressly  sets  out  that  the 
stamps  which  were  given  by  the  defendant  in 
connection  with  the  sale  entitled  Perkins, 
the  purchaser  of  the  tobacco,  to  receive  "cer- 
tain nrt^'cles  of  merchandise  from  Sperry  & 
Hutchinson  at  their  store;'*  thereby  showing 
by  a  fair  inference,  we  think,  that  it  was 
well  understood  between  the  parties  to  the 
transaction  what  the  articles  were.  It  is 
to  be  further  observed  that  the  act  does  not 
prohibit  the  sale  of  merchandise,  and  the 
giving,  in  connection  with  and  as  an  induce- 
ment to  the  purchase  thereof,  of  trading 
stamps,  redeemable  in  cash  by  a  third  per- 
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son,  nor  does  it  prohibit  the  giving  of  stamps 
redeemable  by  tiie  vendor  himself,  either  in 
cash  or  merchandise,  so  that  the  use  of  trad- 
ing stamps  is  not  prohibited,  but  only  lim- 
it^. And  it  would  seem  that  the  legisla- 
ture could  not  have  considered  the  scheme 
which  the  act  prohibits  as  being  in  the  na- 
ture of  a  lottery,  for  if  they  had,  they  would 
not  have  exempted  the  cash-stamp  business 
from  the  operation  of  the  law. 

Referring  again  to  the  act  in  question,  our 
view  thereof  may  be  stated  thus:  The  act, 
as  we  construe  it,  prohibits  a  person  from 
selling  a  given  article,  and  at  the  same  time, 
and  as  a  part  of  the  transaction,  giving  to 
the  purchaser  a  stamp,  coupon,  or  other  de- 
vice which  will  entitle  him  to  receive  from 
some  third  person  some  other  well-defined 
article  in  addition  to  the  one  sold.  This  is 
equivalent  to  declaring  that  it  is  illegal  for 
a  man  to  give  away  one  article  as  a  pre- 
mium to  the  buyer  for  having  purchased  an- 
other :  for,  as  already  intimated,  it  can  make 
no  possible  difference  that  the  article  given 
away  with  the  sale  is  delivered  to  the  pur- 
chaser by  a  third  person,  instead  of  the  sel- 
ler himself.  We  think  it  is  clear  that  such 
a  prohibition  is  an  unwarranted  interference 
with  the  individual  liberty  which  is  guar- 
anteed to  every  citizen  both  by  our  state  Con- 
stitution and  also  by  the  1 4th  Amendment  to 
the  Constitution  of  the  United  States.  The 
term  "liberty,"  as  used  in  the  Constitution, 
is  a  very  broad  and  comprehensive  one.  It 
does  not  mean  freedom  from  physical  re- 
straint, simply,  but  embraces  uie  right  of 
each  individual  "to  be  free  in  the  enjoyment 
of  the  faculties  with  which  he  has  been  en- 
dowed by  his  Creator,  subject  only  to  such 
restraints  as  are  necessary  for  the  common 
welfare."  In  the  terse  language  of  Peck- 
ham,  J.,  in  People  v.  Oillson,  109  N.  Y.  399, 
17  N.  E.  345,  "Liberty,  in  its  broad  scnae, 
as  understood  in  this  country,  means  the 
right,  not  only  of  freedom  from  servitude, 
imprisonment,  or  restraint,  but  the  right  of 
one  to  use  his  faculties  in  all  lawful  ways,  to 
live  and  work  where  he  will,  to  earn  his  live- 
lihood in  any  lawful  calling,  and  to  pursue 
any  lawful  trade  or  avocation."  See  also 
Frorer  v.  People  uee  of  School  Fund,  141 
111.  171,  16  L.  R.  A.  492,  31  N.  E.  395;  A  U- 
geyer  v.  Louisiana,  165  U.  8.  589,  590,  41  L. 
ed.  836,  17  Sup.  Ct  Rep.  427;  Guthrie,  on 
the  Fourteenth  Amendment,  109.  This  in- 
alienable right  is  trenched  upon  and  im- 
paired whenever  the  legislature  prohibits  a 
man  from  carrying  on  his  business  in  his 
own  way,  provided,  always,  of  course,  that 
the  business  and  the  mode  of  carrying  it  on 
are  not  injurious  to  the  public,  and  pro- 
vided, also,  that  it  is  not  a  buainess  which  is 
affected  with  a  public  use  or  interest.  Kow^ 
it  was  certainly  within  the  constitational 
right  of  the  defendant  in  this  case  to  sell  to> 
bacco, — it  being  presumed,  of  course,  that  be 
had  obtained  the  necessary  authorl^  to  deal 
in  that  article;  and,  as  an  induoeoient  to 
people  to  trade  with  him,  it  was  also  his 
right  to  give  to  each  purchaser  of  a  certain 
quanti  ty  of  tobacco,  ei  ther  directly  or  through 
a  third  person,  some  other  desigiMbted  aiti' 
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de  of  ralue,  by  way  of  premdum.  The  stat- 
ute in  question,  however,  steps  in  to  prevent 
him  from  adopting  such  a  course  to  procure 
trade,  and  from  it  to  secure  an  income  and 
livelihood;  and  he  is  thus  restrained  in  the 
free  enjoyment  of  his  faculties  to  which  he 
is  constitutionally  entitled,  unless  such  re- 
straint is  necessary  for  the  common  welfare, 
in  one  of  the  ways  heretofore  ntentioned, 
and  we  cannot  see  that  it  is.  In  other  words, 
the  statute  says  that  A  shall  not  sell  to  B  a 
barrel  of  flour,  and,  in  connection  with  and 
as  a  part  of  the  conftract  of  sale,  give  to  B 
a  coupon  which  will  entitle  him  to  receive 
from  C  a  pound  of  tea,  a  pitcher,  a  lamp,  a 
clock,  a  door  mat,  or  some  other  specified  ar- 
ticle of  merchandise.  If  the  act  had  pro- 
hibited the  giving  away  of  any  stamp  or  de- 
vice in  connection  with  the  sale  of  an  article, 
which  would  entitle  the  holder  to  receive, 
«ither  directly  from  the  vendor,  or  indirect- 
ly through  another  person,  some  indefinite 
and  undescribed  article,  the  nature  and 
value  of  which  were  unknown  to  the  pur- 
chaser, there  would  then  be  introduced  into 
the  prohibited  transaction  enough  of  the  ele- 
ment of  uncertainty  and  chance  to  condemn 
it  as  being  in  the  nature  of  a  lottery. 

But  it  is  further  argued  in  support  of  the 
statute   that   the  scheme   aimed  at   is  one 
which  is  demoralizing  to  legitimate  business, 
and  hence  within  the  police  power  of  the 
state  to  prohibit.    Just  wboi  is  meant  by 
this  general  characterization  of  the  scheme 
is  not  clear.  If,  however,  as  we  presume,  the 
language  is  intended  to  refer  to  the  methods 
•employed  by    trading-stamp  companies    in 
their  dealings  with  merchants,  as  revealed 
in   Jjonshurgh  v.  District  of  Columbia,  11 
App.  D.  C.  512,  it  is  simply  another  way  of 
saying  that  the  scheme  is  a  gift  enterprise, 
partaking  of  the  nature  of  a  lottery,  and 
henoe  may  be  prohibited  by  the  state.     But, 
as   already  intimated,  we  fail  to  see  that, 
even   conceding  that  the  scheme  which   Is 
sought  to  be  prohibited  may  properly  be  de- 
nominated a  "gift  enterprise,"  it  partakes 
of  the  nature  of  a  lottery,  and  hence  is  de- 
moralizing  to   legitimate   business,    in   the 
sense  of  l^ing  a  scheme  to  cheat  and  defraud 
purchasers.    In  other  words,  a  gift  enter- 
prise is  not  necessarily  a  lottery.     Long  v. 
State,  74  Md.  665,  12  L.  R.  A.  425,  22  Atl. 
4.     In  this  connection  it  is  pertinent  to  ob- 
serve that  it  is  not  enough  to  warrant  the 
state  in  absolutely  prohibiting  a  given  busi- 
ness that  it  is  conducted  by  methods  which 
do  not  meet  with  general  approval.    There 
must  be  something  in  the  methods  employed 
which  renders  it  mjurious  to  the  public  in 
some  one  of  the  ways  before  mentioned,  in 
order  to  warrant  the  state  In  interfering 
therewith.    Nor   is   it   enough   to  bring   a 
g^ven  business  within  the  prohibitory  power 
of  the   state  that  it  is  so  conducted  as  to 
seriously  interfere  with  or  even  destroy  the 
business  of  others.    Take  for  illustration  the 
great  department  stores  in  our  large  cities. 
By  reason  of  the  almost  infinite  variety  of 
g^oods  which  they  carry,  they  furnish  greats 
er  facilities  to  customers,  and  can  offer  them 
greater  inducements  in  the  way  of  trade, 
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than  can  those  stores  which  carry  but  a 
single  line  of  goods.  The  result  is,  as  every- 
body knows,  that  very  many  small  traders 
have  been  crushed  out  and  obliged  to  aban- 
don their  business  entirely,  while  the  owners 
of  the  mammoth  establishments,  which  sup- 
ply almost  everything  which  we  eat»  drink, 
wear,  use^  need,  or  desire,  whether  useful  or 
ornamental,  are  prosperous  and  successful 
in  a  remarkable  degree.  But,  while  the  re- 
sult of  this  method  of  doing  business  is  in- 
jurioms  to  those  who  emtploy  the  more  prim- 
itive one,  can  it  be  said  that  a  law  prohibit- 
ing a  department  store  would  be  a  valid  ex- 
ercise of  the  police  power  t  Clearly  not.  A 
case  decided  no  longer  a^  than  December  last 
holds  that  such  a  law  is  invalid.  We  refer 
to  the  case  of  Chicago  v.  N etcher,  183  111. 
104,  ante,  261,  183  111.  104,  65  N.  E.  707,  in 
which  it  was  held  that  an  ordinance  prohibit- 
ing a  person,  firm,  or  corporation  from  expos- 
ing for  sale  or  selling  any  meat,  fish,  butter, 
or  other  provisions  in  anv  place  of  business 
in  the  city  where  dry  goods,  clothing,  or  drugs 
are  sold  tends  in  no  way  to  protect  the  safety, 
health,  or  morals  of  the  public,  or  to  accom- 
plish an  object  falling  within  the  police  pow- 
er. It  was  also  held  that  such  an  ordinance 
contravenes  the  provisions  of  both  the  Con- 
stitution of  the  United  States  and  of  the 
state,  insuring  to  every  person  liberty  and 
the  protection  of  his  property  rights,  and 
providing  that  he  shall  not  be  deprived  of 
life,  liberty,  or  property  without  due  process 
of  law.  In  State  ew  rel,  Wyatt  v.  Aahbrook 
(Mo.)  56  S.  W.  627,  decided  in  February 
last,  the  supreme  court  of  Missouri  strongly 
condemns  legislation  which  attempts  to 
abridge  or  hamper  the  right  of  a  citizen  to 
pursue  any  lawful  calling  or  avocation  which 
he  may  choose  without  imreasonable 
regulation  or  molestation.  It  may  be  de- 
moralizing to  legitimate  business  for  two 
great  rival  dry-goods  houses  to  cut  prices  in 
the  attempt  to  undersell  each  other  or  for 
two  competing  railway  lines  to  sell  tickets 
at  half  price  in  the  attempt  of  each  to  get  an 
advantage  over  the  other,  yet  probably  no 
one  would  claim  that  such  competition  could 
be  prohibited  by  law.  "Bargain  sales"  and 
"bargain  counters"  may  be  demoralizing  to 
business,  but  probably  no  one  would  (jain^ 
that  they  can  be  abolished  by  law.  The  in- 
vention of  labor-saving  machinerv  may  be 
said  to  demoralize  business,  and  so  may 
numerous  other  modern  innovations  in 
manufacturing  and  industrial  pursuits 
whereby  old  methods  have  to  be  abandoned 
and  new  ones  adopted.  But  whatever  de- 
moralization results  therefrom  is  incidental 
to  that  principle  of  evolution  which  is  every- 
where manifest  in  the  mercantile  and  indus- 
trial as  well  as  in  the  physical  world.  The 
great  law  of  competition  invites  and  pro- 
motes this  sort  of  demoralization,  and  the 
remedy  for  one  who  is  injured  by  it  lies,  not 
in  legislation,  but  in  being  able  to  keep  pace 
with  the  changed,  if  not  always  improved^ 
methods. 

But  it  is  further  argued  that  the  fact 
that  a  given  scheme  has  an  element  of  cer- 
tainty does  not  operate  to  purge  it  of  its 
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taint  as  a  lotteryj  where  tlie  element  of 
chanoe  is  present;  and  in  support  of  this 
contention  several  cases  axe  relied  on,  to 
which  we  will  briefly  refer.  Dunn  ▼.  Peo- 
ple, 40  111.  465,  is  widely  different  from  the 
ease  at  bar.  There  the  evidence  showed  that 
the  defendant,  who  was  indicted  under  a 
statute  making  the  vending  of  lottery  tickets 
a  penal  offense,  was  conducting  what  he 
termed  a  ^sift-sale  establishment;"  that  he 
kept  upon  his  desk  a  box  filled  with  en- 
velopes, upon  each  of  which  was  printed  an 
advertisement  purporting  that  it  contained 
valuable  recipes  aild  popular  songs,  and  also 
a  card  descriptive  of  scMne  article  in  an  "im- 
mense stock  of  over  250,000  pianos,  watches, 
sewing  machines,  jewelry,  etc,  worth  $1,- 
600,000,  all  to  be  sold  for  $1  each,  without 
regard  to  value,  and  not  to  be  paid  for  un- 
til you  know  what  you  are  to  receive.''  An 
advertisement  was  displayed  at  tihe  store, 
which  gave  a  list  of  a  great  variety  of  arti- 
cles, and  stated  that  some  of  them  were  rep- 
resented by  the  card  in  the  envelope.  A  card 
might  represent  a  grand  piano  or  a  finger 
ring,  but  whatever  article  the  purchaser 
might  find  specified  upon  the  card  in  the  en- 
velope bought  by  him  he  would  be  entitled 
to  purchase  for  $1.  The  price  of  the  en- 
velope was  25  cents.  It  was  strenuoualy  ar- 
gued by  counsel  for  the  plaintiff  in  error 
that  the  sale  of  one  of  these  envelopes,  with 
its  contents,  was  not  the  sale  of  a  lottery 
ticket,  because  there  was  no  element  of 
chance  in  the  transaction;  that  the  card  or 
ticket  representing  an  article  of  merchandise 
to  be  bought  for  $1  conferred  simply  a  right 
to  buy,  which  the  holder  could  exerdee  or 
not,  at  his  option;  and  thst,  if  he  bought,  he 
did  so  with  his  eyes  open,  and  with  the  op- 
portunity of  knowing  the  value  of  what  ne 
purchased.  But  the  court  held  that,  while 
the  element  of  chance  did  not  lie  in  what 
the  holder  of  the  envelope  might  knowingly 
do  with  his  card  after  he  had  purchased  the 
envelope,  it  did  lie  in  the  purchase  of  the 
envelope  itself,  which,  it. was  represented  by 
the  advertisement,  might  contain  a  ticket 
that  would  give  him  the  right  to  buy  for  $1 
an  article  worth  hundreds  of  dollars,  or  it 
might  contain  one  which  would  only  give 
him  the  right  to  buy  something  so  valueless 
as  not  to  hi  worth  buying  at  any  price.  Such 
a  scheme  was  very  clearly  a  lottery,  within 
any  of  the  definitions  hereinbefore  given. 
Homer  v.  United  States,  147  U.  S.  449,  37 
L.  ed.  237,  13  Sup.  Ct.  R^.  409,  was  also  a 
case  in  which  the  element  of  certainty  went 
hand  in  hand  with  the  element  of  chanoe, 
and  the  court  held  that  the  former  did  not 
destroy  the  existence  or  effect  of  the  latter. 
Taylor  v.  Smetten,  L.  R.  11  Q.  B.  Div.  207, 
was  a  case  where  the  defendant  sold  packets, 
each  containing  a  pound  of  tea^  at  2^.  6d.  a 
packet.  In  each  packet  was  a  coupon  entitl- 
ing the  purchaser  to  a  prize,  and  this  was 
publicly  stated  by  the  defendant  before  the 
sale;  but  the  purchasers  did  not  know  until 
after  the  sale  what  prizes  they  were  entitled 
to,  and  the  prizes  varied  in  character  and 
value.  It  was  held  that  the  transaction 
amounted  to  a  lottery,  under  Stat.  42  Geo. 
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III.  chap.  119,  9  2.  In  that  case  it  dearly 
appears  that  the  purchaser  bought  the  tea» 
coupled  with  the  chance  of  getting  something 
of  value  by  way  of  a  prize,  but  without  any 
knowledge  of  what  the  prize  might  be.  "In 
making  his  purchase,"  as  said  by  the  court, 
"he  exercised  no  choice — ^what  he  got,  he  got 
without  any  option  or  action  of  his  own  will, 
but  as  the  result  of  mere  chanoe  or  ac- 
cident." In  Reg.  v.  Harria,  10  Cox,  C.  C. 
352,  the  element  of  chanoe  was  manifestly 
present.  In  State  v.  Lumsden,  89  N.  C.  572,. 
the  defendant  sold  to  customers  small  boxes 
of  candy,  of  trifling  value,  for  the  chance  or 
opportunity  ol  designating  one  of  certain 
pictures,  conveniently  arranged  in  his  place 
of  business,  behind  some  of  which  were  small 
sums  of  money,  and  behind  others  a  card  on 
which  was  the  title  "C,"  the  purchaser  get- 
ting either  the  money  or  the  card,  accord- 
ingly  as  he  might  select;  but,  if  he  got  a 
card,  he  became  entitled  to  another  box  of 
candv.  This  was  held,  as  undoubtedly  it 
should  have  been,  to  constitute  a  lottery. 
Lynch  V.  Rosenthal,  144  Ind.  86,  31  L.  R.  A. 
836,  42  N.  E.  1103,  and  Davenport  v.  Ot- 
tOAoa,  54  Kan.  711,  39  Pac  708,  are  oases 
where  the  element  of  chance  is  so  manifestly 
present  and  controlling  as  to  require  no- 
comment.  lAvnehurgh  v.  Diatriet  of  CoUim- 
hia,  11  App.  D.  C.  512,  is  more  nearly  in 
point  than  any  of  the  others  relied  on  in  sup- 
port of  the  act,  but  is  not  controlling.  Tbe 
statute  under  which  that  ease  was  brought 
prohibited  any  gift  enterprise  in  the  District, 
and  the  court  held  that  dealing  in  trading 
stamps  in  the  manner  shown  by  the  evidence 
brought  the  acts  of  the  defendant  within 
the  statutory  definition  of  a  gift  enterprise. 
The  court  suggested,  however,  that  it  was 
possible  that  tiie  statute  might  not  be  opera- 
tive in  a  case  where  the  sale  of  a  lawful 
article  was  accompanied  by  a  gift  of  some- 
thing speciflc  and  certain,  not  attended  with 
any  element  of  chance,  and  where  the  gift 
was  not  the  real  object  of  the  aede,  in  an  at- 
tempt to  evade  acts  regulating  or  prohibit- 
ing a  particular  traffic  In  so  far  as  the 
opinion — ^which  is  a  very  vigorous  one— con- 
demns the  trading-stamp  business  it  de- 
scribes, we  are  not  disposed  to  differ  there- 
from. Humes  v.  Fort  Smith,  93  Fed.  Rep. 
857,  holds  that  the  state  may  provide  that 
gift  enterprises  shall  be  licensed,  or  may,  un- 
der the  police  power,  prohibit  them '  alto- 
gether. The  case  is  similar  to  and  follows 
the  Lanshurgh  Case,  11  App.  D.  C.  512. 
Among  the  cases  to  which  we  have  been  re- 
ferred by  defendant's  counsel  as  supporting 
their  contention  that  the  transaction  pro- 
hibited by  the  act  is  not  in  the  nature  of  s 
lottery,  those  of  People  v.  CHlUon,  109  K.  Y. 
389,  17  N.  E.  343,  Em  parte  McKewna,  126 
Cal.  429,  58  Pac  916,  and  Long  v.  State,  74 
Md.  565,  12  L.  R.  A.  425,  22  Ati.  4,  are  mo«t 
nearly  in  point,  and,  on  principle,  sustain 
the  position  we  have  taken. 

Having  thus  come  to  the  conclusion  that 
the  act  cannot  be  sustained  as  being  a  valid 
exercise  of  the  police  power,  it  becomes  un- 
necessary to  consider  the  other  point  tak^n 
by  the  defendant,  namely,  that  Uie  act  >»• 
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obnoxious  to  tlie  14th  Ameadment^  m  being 
claea  legislation. 

In  order  that  we  may  not  be  misunder- 
stood  in  the  position  which  we  feel  com- 
pelled to  talce  regarding  the  case  before  us, 
we  deem  it  proper  to  say  that  we  do  not  ap- 
prove of  the  trading-stamp  business,  as  some 
of  the  cases  above  referred  to  inform  us  it 
is  conductedj  although  there  is  no  evidence 
before  us  ooncerning  it;  nor  do  we  decide 
that  it  is  not  competent  for  the  general  as- 
sembly to  prohibit  it  What  we  do  decide 
is  that  the  statute  in  question  is  so  broad  as 
to  interfere  with  the  right  of  an  individual 
to  deal  with  his  own  property  in  his  own 
way, — that  is  to  say,  to  make  such  contracts 
regarding  the  sale  and  disposition  thereof  as 
he  shall  see  fit, — so  long  as  he  observes  the 
rule  that  each  one  shall  so  use  and  enjoy  his 
own  property  as  not  to  injure  that  of  an- 
other person,  and  also  the  further  rule  that 
his  use  of  it  shall  not  be  injurious  to  the 
community,  and  hence  is  not  a  valid  exer- 
cise of  the  legislative  power. 


Alice  8.  PITTS  et  al, 

V. 

RHODE  ISLAND  HOSPITAL  TRUST  COM- 
PANY. 


(. 


.B.  L. 


.) 


Am  alloTvance  meeesaary  for  tbe  main- 
tenance  of  ajt  infant  may  be  ordered  by 
a  court  of  equity  out  of  the  Income  of  a  trust 
In  the  residue  of  an  estate,  created  by  a  will 
Sivins  the  trustee  discretion  to  apply  a  por- 
tion of  such  income  to  the  education  of  the 
infant,  but  maklnir  no  provision  for  his  main- 
tenance, where  the  mother  of  the  infant  is 
the  only  other  person  entitled  to  any  part  of 
the  income,  and  she  Joins  in  a  request  for  the 
allowance. 

(February  9,  1000.) 

BILL  to  obtain  an  allowance  for  the  main- 
tenance of  an  infant  out  of  an  estate  cre- 
ated for  his  benefit.     Oranted. 

The  facts  are  stated  in  the  opinion. 

Mr,  Ctoorge  T.  Brown,  for  complain- 
ants: 

The  law  favors  vesting,  and  if  the  inten- 
tion be  doubtful,  a  legacy  will,  if  possible, 
be  held  to  be  vested  rather  than  contingent. 

Rogers  v.  Rogers,  11  R.  I.  38;  Wengerd*a 
Estate,  143  Pa.  616,  13  L.  R.  A.  360,  22  Atl. 
869. 

The  fact  that  the  testator  allows  the  child 
the  interest  on  the  general  fund  for  his  edu- 
cation at  once,  in  the  discretion  of  the  trus- 
tee, and  the  principal  thereof  when  he  attains 
certain  ages,  and  both  the  principal  and  in* 
terest  of  the  $3,500  fund  when  he  arrives 


NoTB. — ^Por  Jurisdiction  of  court  of  equity  to 
•ell  infant's  lands,  see  Roche  v.  Waters  (Md.) 
7  L.  B.  A.  533 ;  Wilson  v.  Hughes  (W.  Va.)  39 
L.  R.  A.  202 ;  Richards  v.  East  Tennessee,  Y.  ft 
O.  R.  Co.  (Ga.)  46  L.  R.  A  712. 

For  jurisdiction  to  authorise  mortgage  of  In- 
fant's property,  see  Warren  v.  Union  Bank 
CS.  Y.)  48  L.  B.  A  250. 
48  L.  R.  A. 


at  the  ace  of  fourteen,  shows  he  recognizea 
him  as  the  owner  of  the  whole  fund. , 

Rogers  v.  Rogers,  11  R.  I.  38;  Pophtim  T«. 
Banfield,  1  Salk«  236;  Atbee  v.  Oarpenter^ 
12  Cush.  382. 

Where  a  ffift  over  of  personal  estate  haa. 
been  maintamed,  it  is  where  the  gift  to  the 
first  taker  is  by  the  terms  of  the  ^quest  not 
exceeding  a  gift  for  life. 

Jackson  eo  dem,  Brewster  v.  Bull,  1(^ 
Johns.  10. 

If  an  absolute  property  is  given  to  tha 
first  taker  by  the  express  or  implied  terms  of 
the  will,  the  limitation  over  is  void. 

EM  V.  Palmer,  87  Va.  354,  11  L.  R.  A, 
610;  Ramsdell  v.  RofnsdeU,  21  Me.  288; 
StoweU  V.  Hastings,  60  Vt.  494,  50  Anu 
Rep.  748,  8  Atl.  738;  Jauretohe  v.  Proctor^ 
48  Pa.  466;  Ide  v.  Ide,  6  Mass.  500;  Baoon 
V.  Woodtoard,  12  Gray,  376;  Woodrum  v. 
Kirkpatrick,  2  Swan,  218;  Atty,  Qen.  v« 
Hall,  Fitzgibbons,  314;  2  Story,  Eq.  Jun 
I  1067a. 

The  gift  over  is  void  for  uncertainty. 

2  Story,  Eq.  Jur.  f  1073. 

Messrs.  TWingiLmmt  *  TiUlnsl&Mt  for 
respondent. 

MattesoBt  Ch.  J.,  delivered  the  opinion 
of  the  court: 

The  purpose  of  the  bill  is  to  obtain  an  al- 
lowance for  the  maintenance  of  an  infant 
out  of  his  estate.  The  case  is  as  follows: 
Charles  F.  Pitts  died  in  Providence  on  Sep- 
tember 20,  1894,  leaving  a  will,  which  waa 
duly  admitted  to  probate.  The  complain- 
ants, Alice  S.  Pitts  and  William  Franklin 
Pitts,  are,  respectively,  the  widow  of  the  de- 
ceased and  his  only  child,  now  about  6^^ 
years  of  age,  and  the  former  is  also  guardian 
of  the  person  and  estate  of  the  latter.  By 
the  third  clause  of  the  will,  certain  unim- 
proved real  estate  was  devised  to  the  widow» 
which  she  has  sold,  so  far  as  she  has  been 
able,  and  the  proceeds  of  which  amount  ta 
$1,785.  This  sum  she  has  expended  in  the 
necessary  support  of  herself  and  child.  Be- 
sides this  unimproved  real  estate  devised  to 
the  widow  in  fee,  certain  other  improved  real 
estate,  situated  in  Providence  and  Cranston, 
was  devised  to  her  for  life,  with  a  remainder 
in  fee  to  the  child.  This  estate  is  valued  at 
$12,000,  and  the  income  therefrom,  when 
fully  rented,  amounts  to  $000  per  annum» 
but  by  reason  of  the  fact  that  some  of  tha 
tenements  have  been  vacant  a  part  of  tha 
time,  the  payment  of  taxes  and  water  rates, 
assessments  for  curbing  and  concreting  of 
the  sidewalks,  the  laying  of  drains,  plumb- 
ing, piping,  and  other  expenses  for  repairs 
and  improvements  on  the  property,  its  in- 
come has  been  wholly  inadequate  for  the  sup- 
port of  the  complainants,  and  they  were  un<* 
able  to  pay  the  taxes  assessed  against  tha 
property  in  Providence,  including  an  assess- 
ment for  curbing  for  the  year  1898 ;  and  por- 
tions of  this  real  estate  were  in  June,  1899» 
sold  for  the  payment  of  such  tax  and  the  tax 
assessed  against  the  same  for  the  year  1899, 
and  the  water  rates  for  the  same  year  ara 
now  in  arrears,  and  the  collector  of  taxes  of 
the  city  of  Providence  threatens  to  levy  on 
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the  estate,  and  to  cut  off  the  water  supply, 
unless  the  tax  and  water  rates  are  paid.  The 
complainants  allege  that  they  have  exhaust- 
ed their  resources  to  support  themselyes  and 
to  pay  these  taxes  and  expenses,  and  to  this 
<end  the  said  Alice  has  mortgaged  her  house- 
hold furniture,  and  the  mortgagee  has 
threatened  to  foreclose  the  mortgage.  The 
respondent,  the  Rhode  Island  Hospital  Trust 
IJompany,  was,  by  the  will,  appointed  trustee 
of  the  estate  of  the  minor,  except  the  fee  in 
the  real  estate,  which  was  subject  to  the 
widow's  life  estate;  and  under  the  seventh 
clause  of  the  will  there  is  now  in  its  hands 
as  trustee  the  sum  of  $3,500,  and  also  the 
net  accumulated  income  to  this  time, 
amounting  to  $374.52,  which  fund  and  ac- 
cumulated interest  is  directed  by  the  will  to 
be  applied  from  time  to  time,  in  the  discre- 
tion of  the  president  for  the  time  being  of 
the  trustee,  for  the  necessary  maintenance 
and  proper  education  of  said  child  after  he 
shall  have  attained  the  age  of  fourteen  years. 
The  respondent  also  holds  as  trustee  the  res- 
idue of  the  estate  and  property  given  to  it 
t)y  the  will,  the  principal  of  which,  at  the 
present  estimated  value  of  the  Investments 
thereof,  amounts  to  $16,910.14.  The  income 
-of  this  second  fund  under  the  provisions  of 
the  will  may  be  applied,  in  the  discretion  of 
the  trustee,  for  the  education  of  the  child, 
but  there  is  no  provision  for  its  application 
to  his  maintenance.  From  the  income  of  the 
second  fund  the  trustee  has  paid  over  from 
time  to  time  to  the  complainant  Alice,  as 
ffoardian  of  the  infant  William,  $50  annual- 
^  to  be  applied  to  the  proper  education  of 
tne  infant,  as  b^  the  will  directed ;  this  sum 
being,  in  the  discretion  of  the  trustees  and 
DfBcers  of  the  respondent  under  the  trudts  of 
the  will,  a  liberal  allowance  for  the  purpose, 
considering  the  age  of  the  infant.  The  re- 
spondent and  its  officers  do  not  consider  that 
it  has  or  they  have  any  right  or  discretion 
to  apply  the  income  of  the  second  fund  to  any 
-other  purpose  than  the  education  of  the  in- 
fant, though,  had  they  deemed  that  they  had 
«uch  right  or  discretion,  the  respondent  ad- 
mits that  in  the  straitened  circumstances  of 
the-  complainants,  as  from  time  to  time  rep- 
resented to  its  officers,  it  and  they  would 
have  gladly  applied  the  residue  of  the  income 
-of  the  second  fund  to  the  relief  of  the  com- 
plainants. The  accumulated  net  income  of 
this  portion  of  the  estate  now  in  the  posses- 
sion of  the  respondent  is  $528.86.  By  the 
eighth  clause  of  the  will  the  principal  of  the 
trust  estate  in  the  hands  of  the  respondent, 
except  the  fund  of  $3,500,  is  to  be  kept  in- 
tact until  distributed  as  follows:  One  tenth 
of  the  principal,  with  the  accumulations 
thereof,  to  the  said  child  when  he  shall  have 
Attained  the  age  of  twenty-one  years;  one 
tenth  when  he  shall  have  attained  the  age 
t)f  twenty-five  years ;  one  tenth  when  he  shall 
have  attained  the  age  of  thirty  years;  and 
the  remainder  when  he  shall  have  attained 
the  age  of  thirty-five  years.  By  the  third 
clause  of  the  will,  in  the  event  of  the  decease 
of  tbs  child  during  the  lifetime  of  the  widow, 
and  before  attaining  the  age  si>ecified,  the 
entire  income  of  the  estate  is  given  to  the 
48  L.  IL  A. 


widow  during  her  natural  life  Subject  to 
these  dispositions  of  his  estate,  the  testator, 
in  the  event  of  the  death  of  his  son  before 
attaining  the  specified  age  of  thirty-five, 
leaving  no  issue  surviving,  gives  and  devises 
the  principal  of  the  residue  of  his  estate  to 
Mabel  Ingalls,  and,  in  the  event  that  she 
has  deceased,  to  his  heirs  at  law.  The  bill 
prays  that  the  trustee  may  be  decreed  to  pay 
over  to  the  guardian  of  the  infant,  for  hia 
proper  support,  maintenance,  and  education, 
the  total  amount  of  the  accrued  interest  in 
the  estate  in  its  hands,  and  also  to  pay  over 
to  her  such  interest  as  shall  accrue  in  the 
future,  and  such  portions  of  the  principal 
of  the  trust  fund  for  the  same  purpose  as  to 
the  court  shall  seem  meet,  and  for  general 
relief. 

To  provide  for  the  maintenance  of  infants 
out  of  their  personal  and  the  income  of  their 
real  estate  is  an  old  and  well-reoognized 
branch  of  equity  jurisdiction.  Bfaintoiance 
may  be  allowed,  not  onl^  in  cases  in  which 
the  will  does  not  authorize  an  allowance,  as 
in  the  present  instance,  but  also  where  it  ex- 
pressly directs  an  accumulation  of  the  in- 
come. It  is  essential,  however,  to  the  grant- 
ing of  the  application,  that  the  infant  should 
have  such  an  absolute  title  or  interest  in  the 
property  or  its  income  that  the  right  of  no 
other  person  will  be  affected  bv  the  allow- 
ance. Unless  he  has  such  an  interest,  the 
consent  of  any  person  entitled  in  remainder, 
whose  estate  may  be  diminished  in  value  by 
the  allowance,  must  be  had  before  the  appli- 
cation will  be  entertained.  Cfreemoetl  v. 
Oreenioell,  5  Ves.  Jr.  195;  Em  parte  JTebble, 
II  Ves.  Jr.  606;  Errington  v.  Chafnnan,  12 
Ves.  Jr.  20;  Errat  v.  Barlow,  14  Ves.  Jr. 
202 ;  Marshall  v.  Holloujay,  2  Swanst.  432 ; 
Macpherson,  Infants,  *232-234;  Beach,  Tr. 
SS  350,  357;  Allowances  for  Maintenance  of 
Infants,  11  Alb.  L.  J.  205.  In  view  of  these 
principles,  we  have  reached  the  conclusion, 
after  some  hesitancy,  that  the  bill  makes  a 
case  for  relief  in  so  far  as  it  asks  for  an  al- 
lowance for  the  maintenance  of  the  infant 
out  of  the  income  of  the  residue  of  the  estate 
in  the  hands  of  the  respondent.  It  was  the 
evident  intent  of  the  testator  that  the  in- 
come, at  least,  of  this  fund  should  be  applied 
— First,  to  the  benefit  of  his  son,  so  far  as 
it  might  be  needed  for  his  education;  and, 
second,  in  case  of  his  death  before  attaining 
the  ages  specified,  when  he  was  to  receive 
the  principal,  the  entire  income  should  be 

Said  to  the  widow,  if  living,  during  her  life. 
Fo  one  else  is  entitled  to  any  part  of  the  in- 
come ;  for  the  gifts  over,  which  are  made  ex- 
pressly subject  to  the  prior  provisions  for 
the  benefit  of  the  son  and  widow,  are  limited 
to  the  principal  of  the  residue,  thereby  clear- 
ly excluding  the  accumulations  of  income. 
The  widow,  then,  is  the  only  person  besides 
the  son  whose  interest  will  be  affected  by 
any  allowance  to  be  made,  and  she  has  joined 
in  the  bill  asking  for  the  allowance.  Though 
the  will  limits  the  application  of  the  income 
of  the  residue  of  the  estate  to  the  education 
of  the  son,  it  is  difficult  to  see  how  it  eaa 
be  made  available  for  that  purpoee  unless  it 
be  also   applied  to   his   maintenaiice.    Tli« 


i9oa 


Prm  T.  Rhode  Island  Hospitajl  Trust  Co. 


785 


other  proYisiona  of  the  will  which  the  testa- 
tor made  for  the  support  of  his  widow  and 
son  not  being  adequate, — as  he  doubtless 
supposed  they  would  be, — this  income  must 
be  applied  to  the  son's  maintenance  as  well 


as  his  education ;  for,  unless  he  can  be  prop- 
erly supported,  he  will  be  in  no  condition  to 
be  profited  by  the  education.  We  will  hear 
the  parties  further  as  to  the  extent  of  the  al- 
lowance to  be  made. 


SOUTH  DAKOTA  SUPREME  COURT, 


NATIONAL    LIFE     INSURANCE     COM- 
PANY of  Montpelier,  Vermont,  Appt., 

V. 

Corwin    D.    MEAD,   Treasurer   of    Pierre, 
Respt, 


(. 


.8.  D.. 


.) 


1.  Tlie  iMiinnce  of  bonds  to  fnnd  th« 
floatlnflr  indebtedness  of  a  city,  where 
the  electors  have  voted  therefor,  is  suthor- 
Ised  by  Laws  1890,  chap.  87,  art.  6,  i  1,  au- 
thorizing a  city  council  to  borrow  money  on 
the  city's  credit  for  municipal  purposes,  and 
issue  bonds  therefor  on  a  majority  vote  of 
the  electors. 

8.  Certllleatea  Bivned  by  the  mayor, 
auditor,  and  attorney  of  a  eity,  stat- 
ing what  steps  had  been  taken  preliminary 
to  the  issuing  of  certain  bonds  and  as  to  the 
ftnandal  coDditioo  of  the  city,  though  used 
by  the  person  who  negotiated  the  bouds,  are 
inadmissible  in  an  action  thereon  to  create 
an  estoppel  against  the  city's  asserting  that 
the  bonds  were  In  excess  of  the  limit  of  the 
city's  indebted]] ess.  when  the  making  of  such 
a  statement  was  not  within  the  scope  of  the 
official  duty  of  the  officers  making  it. 

a.  A  recital  in  city  bonds  aa  to  tbe 
amount  of  indebtedness  of  the  city  does 
not  create  an  estoppel  against  showing  that 
the  indebtedness  was  greater,  when  the  stat- 
utes require  the  public  records  of  the  city  to 
nhow  the  amount  of  the  existing  indebtedness 
as  well  as  the  amount  of  the  taxable  prop- 
erty. 

4.  Bonds  issued  for  tbe  purpose  of  re- 
fondins  an  existinir  indebtedness  arc 
not  to  be  regarded  as  creating  any  new  or 
additional  Indebtedness,  and  should  not  be 
considered  in  determining  whether  or  not  a 
city  had  reached  or  exceeded  its  constitu- 
tional debt  limit. 

(March  2,  1000.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Hughes  County  in 
favor  of  defendant  in  a  mandamus  proceed- 
ing to  compel  the  payment  of  certain  inter- 
e««t  coupons  on  bonds  issued  by  the  city  of 
Pierre.     Reversed. 

The  factfl  are  stated  in  the  opinion. 
Meaars.  Homer  A  Stewart  for  appel- 
lant. 

Messrs,  Dillon  A  Sntherland,  and 
Swan  IXT.  Goodner,  for  respondent: 

A  purchaser  of  bonds  was  charged  with 
th^  duty  of  examining  the  records  of  indebt- 
edness, in  order  to  ascertain  whether  the 
l>onds  were  lawfully  issued. 


Note. — ^As  to  cbange  of  form  of  Indebtedness 
a. a  constituting  a  new  debt,  see  note  to  Beard 
^,    HopklnsTlUe  (Ky.)  23  L.  R.  A.  on  page  407, 


butliff  V.  Lake  County  Comra.  147  U.  S. 
230,  37  L.  ed.  146,  13  &Sup.  Ct.  Rep.  318; 
Brown  v.  Bon  Iloinme  County,  1  S.  D.  210, 
40  N.  W.  173;  Swan  v.  Arkansas  City,  61 
Fed.  Rep.  478. 

There  must  be  express  authority,  granted 
by  the  legislature,  to  issue  them,  before  the 
city  can  issue  bonds  of  any  character. 

Such  purposes,  and  such  only,  as  are  ger- 
mane to  the  object  of  the  welfare  of  the 
municipality,  at  least  such  as  have  a  legiti- 
mate connection  with  their  objects,  are  cor- 
porate purposes. 

People  ew  rel.  Cairo  d  8t.  L,  R,  Co.  y.  Du- 
puyt,  71  111.  061;  People  ex  rel.  Cairo  d  8t. 
L.  R.  Co.  V.  Trustees  of  Schools,  78  111.  136. 

Municipal  corporations  possess  only  such 
powers  as  are  expressly  given,  or  implied 
because  essential  to  carry  into  effect  such  aj 
are  expressly  granted. 

Bamett  y.  Denison,  146  U.  S.  135,  36  L. 
ed.  062,  }2  Sup.  Ct  Rep.  819;  Ottau>a  y. 
Carey,  108  U.  S.  121,  27  L.  ed.  674,  2  Sup. 
Ct.  Ilep.  361 ;  Leep  v.  St.  Louis,  I.  M.  d  8.  R. 
Co.  68  Ark.  407,  23  L.  R.  A.  264,  25  S.  W. 
76;  Brenham  v.  Oerman  American  Bank, 
144  U.  S.  173,  36  L.  ed.  390,  12  Sup.  Ct.  Rep. 
559 ;  Hill  v.  Memphis,  134  U.  S.  198,  33  t. 
ed.  887,  10  Sup.  Ct.  Rep.  662. 

The  city  is  not  estopped  by  the  recitals  in 
the  bonds. 

Doon  Twp.  y.  Cummins,  142  U.  S.  366,  35 
L.  ed.  1044,  12  Sup.  Ct.  Rep.  220;  Butliff  v. 
Lake  County  Comrs.  147  U.  S.  230,  37  L.  ed. 
145,  13  Sup.  Ct,  Rep.  318;  Lake  County  v. 
Graham,  130  IT.  S.  674,  32  L.  ed.  1065,  9 
Sup.  Ct.  Rep.  664 ;  Hedges  v.  Disoon  County, 
150  U.  S.  182,  37  L.  ed.  1044,  14  Sup.  Ct 
Rep.  71;  Lake  County  v.  Rollins,  130  U.  S. 
662,  32  L.  ed.  1060,  9  Sup.  Ct  Rep.  651; 
Dixon  County  v.  Field,  111  U.  S.  83,  28  L. 
ed.  3C0,  4  Sup.  Ct.  Rep.  315;  Swan  v.  Arkan- 
sas City,  61  Fed.  Rep.  478;  Brown  v.  Bon 
Homme  County,  1  S.  D.  216,  46  N.  W.  173; 
Burnett  V.  Denison,  145  U.  8.  135,  36  L.  ed. 
052,  12  Sup.  Ct  Rep.  819;  National  Bank  of 
Commerce  v.  Granada,  10  U.  S.  App.  692,  54 
Fed.  Rep.  100,  4  C.  C.  A.  212;  Shaw  v.  Inde^ 
pendent  School  Diet.  77  Fed.  Rep.  277,  40  U. 
S.  App.  475,  23  C.  C.  A.  169;  Litchfield  v. 
Ballou,  114  U.  S.  190,  29  L.  ed.  132,  6  Sup. 
Ct.  Rep.  820;  Buchanan  v.  Litchfield,  102  U. 
S.  279,  26  L.  ed.  138;  Flagq  v.  School  Dist. 
No.  10,  4  N.  D.  30,  25  L.  R.  A.  363,  58  N. 
W.  504. 

By  the  issue  of  the  bonds  the  debt  was  in- 
creafled  to  the  amount  of  the  bonds. 

Doon  Twp.  v.  Cummins,  142  U.  S.  366,  35 
L.  ed.  1044,  12  Sup.  Ct.  Rep.  220;  State  em 
rel.  Marinette,  T.  d  W.  R.  Co.  v.  Tomahawk, 
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96  Wis.  73,  71  N.  W.  86;  Birkholz  v.  Din- 
nie,  6  N.  D.  611,  72  N.  W.  931. 

The  bonds  are  not  only  invalid  because 
they  exceed  the  constitutional  limit,  but  are 
a  nullity  also  because  they  are  not  in  tho 
terms  of  the  ordinance  upon  which  they  are 
based. 

Risley  v.  Howell,  57  Fed.  Bep.  644. 

Even  bona  fide  purchasers  of  negotiable 
municipal  securities  are  charged  with  knowl- 
edge ot  all  the  requirements  of  the  statute 
under  which  the  securities  were  issued. 

People  eoB  rel,  Kern  County  v.  Baker,  83 
Cal.  149,  23  Pac.  364,  1112. 

On  petition  for  rehean-ing. 

The  indebtedness  of  the  board  of  educa- 
tion should  be  included  as  a  part  of  tho 
city's  debt  in  arriving  at  the  total  amount 
of  the  city  indebtedness. 

When  the  Constitution  of  a  state  imposes 
upon  the  municipal  corporations  within  it  a 
limitation  of  their  power  to  incur  debts,  it 
is  not  within  tlie  power  of  the  legislature 
of  the  state  to  dispense  with  that  limitation, 
either  directly  or  indirectly. 

Lake  Oounty  v.  Graham,  130  U.  S.  674,  32 
L.  ed.  1065,  9  Sup.  Ct  Rep.  664;  Dill.  Mun. 
Corp.  4th  ed.  §  629a;  Hainer,  Modern  Law 
of  Municipal  Securities  (1898)  §  227; 
Litchfield  v.  Ballon,  114  U.  S.  192,  29  L.  ed. 
133,  5  Sup.  Ct.  Rep.  821 ;  Boon  Twp.  v. 
Cummins,  142  U.  S.  366,  35  L.  ed.  1044,  12 
Sup.  Ct.  Rep.  220. 

The  board  of  education  is  a  mere  incident 
of  the  city,  and  not  a  separate  political  en- 
tity, exercising  the  powers  of  government  in- 
dependently of  the  city. 

State  ex  rel.  Power  v.  Power,  5  S.  D.  627, 
59  N.  W.  1090;  Atchison  Bd.  of  Edu.  v.  De- 
Kay,  148  a.  S.  591,  37  L.  ed.  673,  13  Sup. 
Ct.  Rep.  706;  Orris  v.  Des  Moines  Park 
Comrs,  88  Iowa,  674,  66  N.  W.  294;  Kelly 
v.  Minneapolis,  03  Minn.  125,  30  L.  R.  A. 
281,  65  N.  W.  117;  McGum  v.  Chicago  Bd. 
of  Edu.  133  111.  135,  24  N.  E.  529:  McGov- 
em  V.  Pairchild,  2  Wash. '479,  27  Pac.  173; 
Wilcoxon  V.  Bluffton,  153  Ind.  267,  54  N.  E. 
110. 

Haney,  J.,  delivered  the  opinion  of  the 
court: 

This  proceeding  was  instituted  to  compel 
defendant,  as  treasurer  of  the  city  of  Pierre, 
to  pay  certain  in.terest  coupons.  A  trial,  by 
the  court,  of  the  issues  raised  by  an  alterna- 
tive writ  of  mandamus  and  answer,  resulted 
in  a  judgment  of  dismissal,  and  the  plain- 
tiff appealed.  October  1,  1890,  the  city,  for 
value  received,  executed  and  delivered  to  va- 
rious parties  200  funding  bonds,  each  for 
$500,  numbered  consecutively  from  1  to  200, 
inclusive,  with  interest  coupons  attached, 
containing  the  following  recitals:  'This 
bond  is  one  of  a  series  of  bonds,  amounting 
to  one  hundred  thousand  dollars,  issued  for 
the  purpose  of  funding  the  outstandinjof  in- 
debtedness of  the  city,  in  pursuance  of  tho 
general  incorporation  laws  of  the  state  of 
South  Dakota,  approved  March  sixth,  1890, 
adopted  by  said  city,  and  an  ordinance  of 
said  city  of  Pierre  entitled  'An  Ordinance  to 
Issue  Bonds  for  the  Purpose  of  Funding  and 
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Paying  the  Outstanding  Indebtedness  of  the 
City  of  Pierre,'  approved  August  fifth,  1890, 
and  a  vote  of  the  electors  in  favor  of  issuing 
said  bonds,  by  a  majority  of  the  legal  votes 
cast  at  a  special  election  duly  held  in  said 
city  on  the  sixteenth  day  of  September, 
1890.' 

October  1,  1891,  the  city,  for  value  re- 
ceived, executed  and  delivered  to  various  par- 
ties 300  funding  bonds,  each  for  $500,  num- 
bered consecutively  from  1  to  300,  inclusive, 
with  interest  coupons  attached,  containing 
the  following  recitals:  "This  bond  is  one 
of  a  series  of  bonds  amounting  to  one  hun- 
dred and  fifty  thousand  dollars,  issued  for 
the  purpose  of  funding  and  paying  the  out- 
standing indebtedness  of  the  city,  in  pur- 
suance of  the  general  incorporation  laws  of 
the  state  of  South  Dakota  and  an  ordinanc« 
of  said  city  of  Pierre  entitled  'An  Ordinance 
to  Issue  Bonds  for  the  Purpose  of  Funding 
and  Paying  the  Outstanding  Indebtedness  of 
the  City  of  Pierre,  South  Dakota,'  approved 
July  twenty-eighth,  1891,  and  a  vote  of  tho 
electors  in  favor  of  issuing  said  bonds,  by  a 
majority  of  the  legal  votes  cast  at  a  specid 
election  duly  held  in  the  said  city  on  the 
eighth  day  of  September,  1891." 

Plaintiff  is  the  bona  fide  holder  of  cou- 
pons cut  from  bonds  belonging  to  both  is- 
sues. Collection  is  resisted  on  the  ground 
that  the  city  was  without  power  to  issn- 
funding  bonds,  and  that  when  these  were  i^ 
sued  the  city  debt  exceeded  the  constitution- 
al limit.  The  statute  referred  to  in  the 
bonds  gave  the  city  council  power:  **To 
borrow  money  on  the  credit  of  the  corpora- 
tion for  corporate  purposes,  and  issue  bonds 
therefor,  in  such  amounts  and  forms,  and  oa 
such  conditions  as  it  shall  prescribe,  but 
shall  not  become  indebted  in  any  manner  or 
for  any  purpose  to  any  amount  includicf 
existing  indebtedness,  in  the  aggregate  to  ex- 
ceed five  ( 5 )  per  centum  on  the  value  of  the 
taxable  property  therein,  to  be  ascertained 
by  the  last  assessment  for  state  and  county 
taxes  previous  to  the  incurring  of  such  in- 
debtedness ;  and  before  or  at  the  time  of  in- 
curring any  indebtedness,  shiLll  provide  for 
the  collection  of  a  direct  annual  tax  suffi- 
cient to  pay  the  interest  on  such  debt  as  it 
falls  due,  and  also  to  pay  and  discharge  i&«^ 
principal  thereof  within  twenty  years  after 
contracting  the  same:  provided,  no  bonds 
shall  be  issued  by  the  said  city  oouneil  under 
the  provisions  of  this  act  either  for  generjil 
or  special  purposes  unless  at  an  election  aft- 
er twenty  days'  notice  in  a  newspaper  pcfc- 
lished  in  the  city,  stating  the  purpose  for 
which  said  bonds  are  to  be  issued  and  tlie 
amount  thereof,  the  legal  voters  of  said  eitx 
by  a  majority  shall  be  determined  in  favor 
of  issuing  said  bonds."  Laws  1890,  chapL 
37,  art.  5,  §  1. 

It  will  be  observed  that  this  law  gives  ex- 
press power  to  borrow  money  by  issuiiLs 
bonds  for  corporate  purposes.  Did  this  <rvr  - 
fer  power  to  issue  bonds  for  the  purpose  of 
funding  fioating  indebtedness?  An  affime*- 
tive  answer  to  this  inquiry  is  supported  tv 
the  following  decisions:  Morris  v.  Tujfia^-^ 
31  Or.   62,  49  Pac.   660:    Huron  v.  8erom^^ 
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Ward  8av.  Bank,  67  U.  S.  App.  593,  86  Fed. 
Rep.  272,  30  C.  C.  A.  38;  Portland  iS'av. 
Bank  v.  Evansville,  25  Fed.  Rep.  389.  The 
authorities  cited  by  defendant's  counsel  do 
not  sustain  a  different  view.  In  Brenham 
V.  Geiman  American  Bank,  144  U.  S.  173,  36 
L.  ed.  390,  12  Sup.  Ct.  Rep.  559,  there  was 
only  express  power  to  borrow  for  corporate 
purposes,  and  a  majority  of  the  court  held 
that  power  to  issue  negotiable  bonds  could 
not  be  implied.  So,  in  Hill  v.  Memphis ,  134 
U.  S.  198,  33  L.  ed.  887,  10  Sup.  Ct.  Rep.  562, 
express  power  to  issue  bonds  was  wanting, 
and  the  court  decided  that  the  power  did 
not  exist  by  implication.  Here,  however, 
the  statute  expressly  makes  the  power  to  is- 
sue bonds  coextensive  with  the  power  to 
borrow  money.  Either  may  be  exercised  for 
any  corporate  purpose;  and  the  payment  of 
legal  municipal  debts  is  clearly  a  corporate 
purpose.  If  a  city  has  power  to  borrow 
money  by  issuing  bonds,  for  the  purpose  of 
lighting  its  streets,  it  clearly  has  power  to 
borrow  money  in  the  same  manner  to  pay 
an  indebtedness  incurred  for  the  same  pur- 
pose. Had  the  legislature  contemplated 
there  would  be  n6  floating  indebtedness  un- 
der any  circumstances,  cities  would  have 
been  authorized  to  borrow  only  for  the  pur- 
pose of  paying  outstanding  bonds.  Wo 
think  the  city  was  authorized  to  issue  bonds 
for  the  purpose  of  funding  its  indebtedness. 
Evidence  was  received  upon  the  trial  tend- 
ing to  prove  that  the  person  employed  by  the 
city  to  dispose  of  these  bonds  was  furnished 
with  certain  statements  of  fact,  or  certifi- 
cates, concerning  its  action  preceding  their 
execution,  and  its  financial  condition  at  that 
time,  signed  by  its  mayor,  auditor,  and  at- 
torney. This  evidence  was  properly  disre- 
garded by  the  trial  court  in  making  its  deci- 
sion. If  such  statements  or  certificates 
were  used,  the  city  would  not  be  estopped 
from  pleading  an  indebtedness  in  excess  of 
the  statutory  or  constitutional  limitation, 
because  the  execution  of  such  certificates 
was  without  the  line  of  official  duty  and  be- 
yond the  scope  of  official  authority.  The 
certificate  of  a  public  officer  not  authorized 
by  law  to  make  it  has  no  more  effect  than 
that  of  a  private  person.  Meyer  v.  School 
Dist.  No,  SI,  4  S.  D.  420,  57  N.  W.  68.  The 
distinction  between  bonds  which  contain  no 
reference  to  the  Constitution,  or  any  state- 
ment that  the  constitutional  requirements 
were  observed,  and  those  which  expressly  re- 
cite that  its  limitation  of  indebtedness  has 
not  been  passed,  has  been  plainly  pointed 
out  by  the  United  States  Supreme  Court. 
Lake  Covnty  v.  Graham,  130  U.  S.  674,  32 
L.  ed.  1005,  9  Sup.  Ct.  Rep.  654;  Chaffee 
County  V.  Potter,  142  U.  S.  355.  35  L.  ed. 
1040,  12  Sup.  Ct.  Rep.  216.  The  bonds  in 
this  case  contain  no  reference  to  the  Consti- 
tution, but  they  do  recite  that  they  are  is- 
sued "in  pursuance  of" — that  is,  in  accord- 
ance with —  "the  general  incorporation  laws 
approved  March  sixth,  1 890,"  the  limitations 
of  which,  as  to  indebtedness,  are  as  broad  ns 
the  limitations  of  the  Constitution.  There- 
fore the  recitals  are  in  legal  effect  equivalent 
to  a  representation,  on  the  part  of  the  city 
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officers,  that  the  indebtedness  incurred,  in- 
cluding that  then  existing,  did  not  exceed 
the  5  per  centum  prescribed  by  both  the 
statute  and  Constitution  (Laws  1890,  su- 
pra; Const,  art.  13,  5  4;  Buchanan  v.  Litch- 
field. 102  U.  S.  278,  26  L.  ed.  138)  ;  and  it 
becomes  proper  to  determine  to  what  extent 
the  city  is  estopped  by  such  recitals,  as 
against  a  purchaser  in  good  faith  and  for 
value.  The  rule  is  well  settled  that  a  pur- 
chaser of  negotiable  municipal  bonds  is  held 
to  know  the  constitutional  and  statutory 
provisions  and  restrictions  bearing  on  the 
authority  to  issue  them;  also  the  recitals  of 
the  bonds  he  buys ;  while,  on  the  other  hand, 
if  he  act  in  good  faith  and  pay  value,  he  is 
entitled  to  be  protected  by  the  recital  of  any 
fact  the  existence  of  which  the  officers  who 
executed  them  were  authorized  and  required 
to  ascertain  and  determine  before  issuing 
the  bonds.  Dixon  County  v.  Field,  111  U. 
S.  83,  28  L.  ed.  360,  4  Sup.  Ct.  Rep.  315; 
Lake  County  v.  Graham,  130  U.  S.  674,  32 
L.  ed.  1065,  9  Sup.  Ct.  Rep.  654;  Sutliff  v. 
Lake  County  Comrs.  147  U.  S.  230,  37  L.  ed. 
145,  13  Sup.  Ct.  Rep.  318;  Gunnison  Coun- 
ty Comrs,  v.  E.  B.  Rollins  d  Sons,  173  U.  S. 
255,  43  L.  ed.  689,  19  Sup.  Ct.  Rep.  390. 
Applying  this  rule  to  the  issue  of  1890,  the 
plaintiff7  although  a  purchaser  in  good  faith 
and  for  value,  was  bound  to  know  that  the 
city  was  without  power  to  become  indebted 
in  any  manner,  or  for  any  purpose,  to  any 
amount,  including  existing  indebtedness,  in 
the  aggregate  to  exceed  6  per  centum  on  the 
value  of  the  taxable  property  therein;  he 
was  also  bound  to  know  from  the  recitals  of 
each  bond  that  the  entire  issue  aggr^ated 
$100,000;  and  he  was  bound  to  know  the 
value  of  taxable  property  in  the  city,  as  as- 
certained by  the  1890  assessment,  for  state 
and  county  taxes.  Dixon  County  v.  Field, 
111  U.  S.  83,  28  L.  ed.  360,  4  Sup.  Ct  Rep. 
315;  Laws  1890,  supra.  The  amount  of 
bonds  and  the  assessed  value  of  taxabld 
property  being  known,  the  ratio  between  the 
two  is  fixed  by  an  arithmetical  calculation, 
and  the  only  remaining  factor  is  the  amount 
of  existing  indebtedness.  Although  the  ter- 
ritorial boundaries  of  the  city  and  school 
districts  are  eoincident,  the  debts  of  the  lat- 
ter cannot  be  included  in  determining  wheth- 
er the  debts  of  the  former  exceed  the  statu- 
tory or  constitutional  limit.  Wilson  v.  Hu- 
ron Bd.  of  Edu.  (S.  D.)  81  N.  W.  952.  Five 
per  centum  on  the  value  of  the  taxable  prop- 
erty in  the  city  was  $161,144.40;  therefore 
the  bonds  did  not  in  themselves  exceed  the 
limit.  Construing  the  bonds  ns  in  effect  re- 
citing that  there  was  not  sufficient  existing 
indebtedness  to  make  the  aggregate  exceed 
the  limitation,  the  question  arises  whether 
defendant  is  estopped  thereby  from  showino: 
the  amount  of  actual  existing  indebtedness. 
The  number  of  coses,  involving  the  law  of  re- 
citals in  municipal  bonds,  which  constantly 
reach  the  courts  of  last  resort,  both  state 
and  Federal,  indicate  that  the  principles  ap- 
plicable to  such  paper  have  not,  so  far,  been 
determined  with  satisfactory  certainty.  An 
examination  of  the  adjudications  will  show 
that  one  of  the  chief  causes  of  contention  has 
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resulted  from  the  failure  or  inability  of  the 
courts  to  clearly  define  the  distinction  be- 
tween those  facts  of  the  existence  of  which 
the  person  must  take  notice  and  those  the 
existence  of  which  is  conclusively  established 
by  recitals.  The  doctrine  announced  in 
Diaon  County  y.  Field,  111  U.  S.  83,  28  L. 
ed.  360,  4  Sup.  Ct.  Rep.  315,  a  leading  case 
on  the  subject,  has  been  frequently  reaf- 
firmed by  the  Federal  Supreme  Court,  and 
followed  by  state  courts  in  numerous  deci- 
sions. It  is  not  modified  by  Chaffee  County 
V.  Potter,  142  U.  S.  356,  35  L.  ed.  1040,  12 
Sup.  Ct.  Rep.  216,  because  in  that  case  the 
statute,  in  terms,  gave  to  the  commissioners 
the  determination  of  the  amount  of  indebt- 
edness. Gunniaon  County  Comra.  v.  E,  H. 
Rotlina  d  Sons,  173  U.  S.  255,  43  L.  ed.  689, 
19  Sup.  Ct.  Rep.  390.  In  Butliff  v.  Lake 
County  Comra,  147  U.  S.  230,  37  L.  ed.  145, 
13  Sup.  Ct  Rep.  318,  where  the  statute 
made  it  the  duty  of  the  county  commission- 
ers to  publish  and  to  cause  to  be  entered  on 
their  records,  open  to  the  inspection  of  the 

Sublic,  semiannual  statements  exhibiting  in 
etail  the  debts,  expenditures,  and  receipts 
of  the  county  for  the  preceding  six  months, 
and  striking  the  balance,  so  as  to  show  the 
amount  of  any  deficit,  and  the  balance  in 
the  treasury,  the  Federal  Supreme  Court 
says:  "In  those  cases  in  which  this  court 
has  held  a  municipal  corporation  to  be  es* 
topped  by  recitals  in  its  bonds  to  assert  that 
they  were  issued  in  excess  of  the  limit  im- 
posed by  the  Constitution  or  statutes  of  the 
state,  the  statutes,  as  construed  by  the  court, 
left  it  to  the  officers  issuing  the  bonds  to  de- 
termine whether  the  facts  existed  which  con- 
stituted the  statutory  or  constitutional  con- 
dition precedent,  and  did  not  require  those 
facts  to  be  made  a  matter  of  public  record. 
Marcy  v.  Oawego  Twp,  92  U.  S.  637,  23  L.  ed. 
748;  Humboldt  Txop.  v.  Long,  92  U.  S.  642, 
23  L.  ed.  752;  Dixon  County  y.  Field,  111  IT. 
S.  83,  28  L.  ed.  360,  4  Sup.  Ct  Rep.  315; 
Lake  County  v.  Graham,  130  U.  S.  674,  682, 
32  L.  ed.  1065,  1067,  9  Sup.  Ct  Rep.  654; 
Chaffee  County  y.  Potter,  142  U.  S.  355,  363, 
35  L.  ed.  1040,  1043,  12  Sup.  Ct  Rep.  216. 
But  if  the  statute  expressly  requires  those 
facts  to  be  made  a  matter  of  public  record, 
open  to  the  inspection  of  everyone,  there  can 
be  no  implication  that  it  was  intended  \o 
leave  that  matter  to  be  determined  and  con- 
cluded, contrary  to  the  facts  so  recorded,  by 
the  officers  charged  with  the  duty  of  issu- 
ing the  bonds." 

The  statute  under  which  the  bonds  in  suit 
were  issued  provides  that  the  city  auditor 
shall  keep  regular  books  of  account,  in  which 
he  shall  enter  all  indebtedness  of  the  city, 
which  shall  at  all* times  show  the  financial 
condition  of  the  city,  the  amount  of  bonds, 
orders,  certificates,  or  other  evidences  of  in- 
debtedness issued  by  the  city  council;  the 
amount  of  all  bonds,  orders,  certificates,  or 
other  evidences  of  indebtedness  which  had 
been  redeemed,  and  the  amount  of  each  out- 
standing; that  he  shall  countersign  all 
bonds,  orders,  or  other  evidences  of  indebt- 
edness of  the  city,  and  keep  accurate  ac- 
counts thereof,  stating  to  whom  and  for 
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what  purpose  issued,  and  the  amount  there- 
of; that  he  shall  report  to  the  city  oouncO 
on  the  first  days  of  March  and  September  of 
each  year  the  receipts  and  expenses  and  fi- 
nancial condition  of  the  city,  which  report 
shall  be  published  within  thiriy  days  there^ 
after  in  the  official  paper  of  the  city,  or  such 
other  paper  as  the  council  may  direct;  that 
the  books  so  required  to  be  kept  shall    be 
open  to  the  inspection  of  all  parties  interest- 
ed.   Therefore,  in  the  case  at  bar,  as  in  Sttt- 
lift  V.  Lake  County  Contra.  147  U.  S.  230,  37 
L.  ed.  145,  13  Sup.  Ct  Rep.  318,  there  were 
two  facts  required  by  the  statute  to  be  en- 
tered on  the  public  records  of  the  city,   of 
which  all  the  world  is  bound  to  take  notice, 
and  as  to  which  the  city  cannot  be  concluded 
by  any  recitals  in  the  bonds,  namely,   the 
value    of    the    taxable    property    and    the 
amount  of  existing  indebtedness.    As  found 
by  the  trial  court,  the  existing  indebtedness 
on  October  1,  1890,  exclusive  of  school  debt 
and  bonds  issued  on  that  day,  consisted  of 
the  following  items:     Bonds  issued  Septem- 
ber  1,   1885,  $5,000;   bonds  issued  June    1, 
1889,  $15,000;    bonds  issued  July  1,   1889. 
$25,000;  and  warrants  $178,000,— aggregat- 
ing $223,000.     But   plaintiff  contends   that 
whereas,  the  bonds  in  suit  were  issued   for 
the  purpose  of  funding  and  paying  existing 
indebtedness,  no  new  or  additional  debt  wa« 
incurred,  and  that  therefore  such  bonds  ar« 
valid.     Regarding  the  disposal  of  the  1890 
bonds  the  court  below  finds  that  they  were 
made,    executed,    and   delivered   to    various 
parties,  for  value  received,  on  the  day  they 
bear  date.     As  the  burden  of  proof  was  np- 
on  defendant  to  show  illegality,  we  should 
infer  that  they  were  exchanged  for  an  equal 
amount  of  outstanding  indebtedness,  if  such 
inference  is  required  to  sustain  their  validi- 
ty ;  "delivery  to  various  parties  for  value  re- 
ceived" being  entirely  consistent  with  such  a 
conclusion.     But  as  it  miffht  appear  upon  a 
retrial  that  they  were  not  disposed  of  in  that 
manner,  it  is  proper  to  consider  the  other 
and  more  frequent  method  of  funding  exist- 
ing indebtedness.    It  has  been  held  by  the 
courts  of  last  resort  in  Wy<Mning,  Montana, 
California,   Kansas,   Maine,    Indiana,    New 
York,  and  perhaps  other  states,  that  where 
bonds  are  sold  for  the  purpose  of  applying 
the  proceeds  to  the  payment  of  pre-existing 
indebtedness,  there  is  merely  a  change  in  the 
evidences  of  such  indebtedness  and  no   in- 
crease thereof.     Miller  v.  School  Diat.  No. 
S   (Wyo.)    39  Pac.  879;  Palmer  v.  Helena, 
IP  Alont   01,  47   Pac.  209;  Loa  Anqelea  r. 
Teed,   112  Cal.   319,  44  Pac.   580;    Marion 
County  Comra,  v.  Harvey  County  Comra.  26 
Kan.  181;  Opinion  of  the  Juatioea,  81  Me. 
603,   18  Atl.  291;   Powell  v.   Madiaon^   107 
Ind.  106,  8  N.  E.  31 ;  Poughkeepaie  v.  Quis^ 
tard,  130  N.  Y.  275,  .32  N.  E.  764.     On  the 
other  hand,  the  Supreme  Court  of  the  United 
States  distinguishes  the  two  methods,  and 
holds  that,  where  the  bonds  are  sold  for  the 
purpose  of  applying  the  proceeds,  there  is  an 
increase  of  indebtedness  to  the  extent  of  the 
new    issue.     Justices    Brown,    Harlan,    and 
Brewer  dissenting.     Doon  Twp.  v.  Cummima, 
142  U.  S.  366,  35  L.  ed.  1044.  12  Sup.  Ct 
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Rep.  220.  North  Dakota  follows  this  deci- 
sion, while  California  expressly  declines  to 
do  so,  and  the  United  States  circuit  court  of 
appeals  in  the  eighth  circuit  says:  "The 
distinction  seems  to  be  more  nice  than  real, 
and,  in  view  of  the  vi^rous  dissent  which  is 
recorded  with  the  opinion,  we  may  be  per- 
mitted to  doubt  whether  it  will  ever  be  made 
again."  Huron  V.  Second  Ward  8av,  Bank, 
57  U.  S.  App.  693,  86  Fed.  272,  30  C.  C.  A. 
38;  Los  Angeles  y.  Teed,  112  Cal.  319,  44 
Pac.  580;  Birkholz  ▼.  Dinnie,  6  N.  D.  511,  72 
N.  W.  931. 

Doubtless  the  constitutional  provision  un- 
der discussion  was  designed  to  confine  muni- 
cipal indebtedness  within  prescribed  limits, 
but  it  could  hardly  have  been  intended  or  ex- 
pected to  prevent  embezzlement  or  misappro- 
priation of  public  funds.  In  ascertaining  its 
scope  and  purpose,  courts  are  not  required 
to  assume  that  municipal  officers  are  always, 
or  even  usually,  dishonest.  The  contrary 
should  be  presumed.  Where  the  proceeds  of 
funding  lx>nds  are  properly  applied,  the 
transaction  may  in  form  be  a  borrowing  of 
money,  but  in  substance  it  is  not  different 
from  what  it  would  be  had  there  been  an  ex- 
change of  bonds  for  other  evidences  of  debt. 
The  contemplated  purpose  and  actual  result 
are  the  same.  The  municipal  liability  is  not 
increased,  but  merely  suffered  to  remain. 
Pouffhkeepsie  ▼.  Quintard,  136  N.  Y.  275,  32 
N.  £.  764.  The  argument  that  the  indebted- 
ness is  instantly  increased  by  the  delivery 
of  funding  bonds,  unless  an  equal  amount  of 
outstanding  obligations  is  thereby  extin- 
guished, is  without  force  where,  as  in  this 
jurisdiction,  available  resources  or  assets 
may  be  considered  in  determining  when  addi- 
tional indebtedness  is  created.  Re  State 
Warrants,  6  S.  D.  618,  62  N.  W.  101 ;  West- 
ern Tourn-Lot  Co.  v.  Lane,  7  S.  D.  599,  65  N. 
W.  17.  The  delivery  of  funding  bonds, 
when  sold  at  par,  operates  as  an  exchange 
of  paper  promises  to  pay  for  an  equal 
amount  of  money  instantly  available  for  the 
extinguishment  of  an  equal  amount  of  other 
promises  to  pay.  Assuming  that  this  money 
remains  in  the  treasury  until  used  for  the 
purpose  intended,  there  is  no  moment  of  time 
when  the  financial  condition  of  the  city  is  in 
any  substantial  manner  affected.  Notice  to 
holders  of  matured  obligations  stops  the  run- 
ning of  interest,  and  the  city,  with  the  pro- 
ceeds of  its  funding  bonds  on  hand,  is  in  as 
good  position  as  it  would  be  if  in  possesnion 
of  the  evidences  of  its  paid  oblijcrations  duly 
canceled.  If  the  proceeds  be  misapplied,  of 
course  the  debt  will  be  increased,  provided 
the  bonds  be  held  valid.  May  not  the  other 
method  produce  equally  serious  consequen- 
ces? Should  the  officer  authorized  to  ex- 
change new  for  old  bonds,  disregarding  his 
official  duty,  accept  money  instead  of  oui- 
Btanding  obligations,  and  should  the  bonds 
thus  placed  upon  the  market  fall  into  Ihe 
hands  of  bona  fide  purchasers,  the  city  debt 
would  be  increased  or  innocent  parties  made 
to  suffer.  Extravagant  or  corrupt  officers 
Dnay  successfully  employ  either  method  to 
increase  taxation  or  defraud  bona  fide  cred- 
itors. Such  creditors  should  never  be  made 
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to  suffer  by  reason  of  the  misappropriation 
of  funds  actually  received  by  omcers  of  the 
municipality.  The  l^itimate  object  of  is* 
suing  funding  bonds  is  to  meet  the  demands 
of  creditors  entitled  to  payment,  or  to  reduce 
the  interest  on  fundable  obligations.  By 
terras  of  such  obligations  the  city  may 
have  a  right  to  pay,  but  cannot  compel  an 
exchange  for  bonds  bearing  a  less  rate  of  in- 
terest, and  where  the  constitutional  limit 
has  been  reached  or  passed,  if  the  exchange 
method  only  is  permitted,  a  reduction  of  in- 
terest is  impossible.  Although  the  proposi- 
tion is  not  free  from  difficulty,  we  are  in- 
clined to  hold  that  the  issuing  of  funding 
bonds  should  not  be  regarded  as  creating 
any  new  or  additional  indebtedness,  within 
the  meaning  of  the  statutory  or  constitu- 
tional limitation  applicable  to  this  action. 
While  the  decision  of  this  court  in  Mitchell 
V.  Smith  (&.  D.)  80  N.  W.  1077,  does  not  ex- 
tend so  far  as  we  go  in  this  case,  the  result 
reached  therein  is  in  harmony  wiUi  the  views 
now  expressed,  after  a  more  careful  and 
thorough  examination  of  the  questions  in- 
volved. Assuming,  as  we  must,  from  the 
record  in  this  case,  that  the  city  was  owing 
legal,  fundabl-"  debts  to  an  amount  in  excess 
of  the  bonds  issued  October  1,  1890,  it  hav- 
ing authority  to  issue  such  bonds  for  the 
purpose  of  funding  such  indebtedness,  and 
the  issuing  of  such  bonds  not  having  created 
any  new  or  additional  indebtedness,  within 
the  meaning  of  the  statutory  or  constitu- 
tional limitation,  the  conclusion  follows  that 
such  bonds  are  valid;  and  the  defendant, 
having  sufficient  funds  on  hand  collected  for 
that  purpose,  should  be  commanded  to  pay 
the  amount  due  to  plaintiff  upon  his  coupons 
cut  from  the  1890  bonds.  The  bonds  of 
1891  contained  substantially  the  same  recit- 
als, were  issued  under  the  same  authority, 
and  negotiated  in  the  same  manner  as  those 
of  1890.  On  October  1,  1891,  5  per  centum 
on  the  value  of  taxable  property  within  the 
city  was  $301,104.20.  The  indebtclnens,  ex- 
clusive of  school  debt,  consisted  of  these 
items:  Bonds  issued  September  1,  1885, 
$5,000;  bonds  issued  June  1,  1889,  $15,000; 
bonds  issued  July  1,  1890,  $25,000;  bonds  is- 
sued October  1,  1890  (heretofore  consid- 
ered), $100,000;  and  warrants  $212,128.48, 
— ^making  a  total  indebtedness  of  $357,128.- 
48.  As  the  city  had  authority  to  fund  its 
floating  indebtedness,  as  it  does  not  affirma- 
tively appear  that  any  of  the  outstanding 
warrants  were  illegal,  as  the  amount  of  suc£ 
warrants  exceeded  the  amount  of  bonds  is- 
sued on  that  day,  and  as  the  bonds  then  is- 
sued did  not  create  any  new  or  additional  in- 
debtedness, within  the  meaning  of  the  stat- 
utory or  constitutional  limitation,  it  follows 
that  such  bonds  are  valid;  and  the  defend- 
ant, having  on  hand  sufficient  funds  collect^ 
ed  by  taxation  for  that  purpose,  should  be 
commanded  to  pay  the  amount  due  plaintiff 
upon  his  coupons  cut  from  such  bonds. 

The  judgment  of  the  Circuit  Court  is  re- 
versed, and  a  new  trial  ordered. 

Opinion  adhered  to  after  nehearing. 
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UNION  REFRIGERATOR  TRANSIT  COM- 
PANY, Appt, 

V. 

Stephen  H.  LYNCH,  Treasurer  of  Salt  Lake 
County,  Reapt, 

(18  UUh,  878.) 

^1.  lUtiivray  ears  o^rned  hy  a  Ken- 
tnekr  corporation  having  no  place  of  busi- 
ness In  this  state,  leased  to  Tarious  shippers, 
but  coming  into  or  passing  through,  and  do- 
ing business  In,  this  state,  have,  for  the  pur- 
poses of  taxation,  a  situs  in  this  state. 

a.  Seetion  2,  art.  18,  of  the  state  Com- 
•titntion,  and  ||  1,  55,  and  56  of  an  act  of 
the  legislature  approved  April  5,  1896  (Sess. 
Laws  1806,  p.  423),  authorize  a  tax  upon 
such  property  found  within  the  jurisdiction 
of  this  state;  and,  although  th'e  cars  may 
have  been  employed  in  Interstate  commerce, 
the  tax  Is  not  a  regulation  of  Interstate  com- 
merce, and  Is  not  prohibited  by  the  Constitu- 
tion or  laws  of  the  United  States. 

8.  The  true  meanias  and  Intent  of  a 
•tatnte  are  to  be  ascertained  from  the  whole 
purview,  and,  to  ascertain  such  meaning  and 
intent,  the  court  will  punctuate,  or  disregard 
punctuation,  as  may  be  necessary. 

(December  10,  1808.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  District  Court  for  Salt  Lake  County 
in  favor  of  defendant  in  an  action  brought 
to  recover  back  money  paid  under  protest  as 
taxes  assessed  against  plaintiff's  property. 
Affirmed. 

Statement  by  Bartol&t  J.: 

This  action  was  brought  by  the  Union  Re- 
frigerator Transit  Company  against  the  col- 
lector of  taxes  for  Salt  Lake  county  to  re- 
cover a  certain  sum  of  money  paid  him,  as 
tax,  under  protest;  the  company  claiming 
that  th«  tax  was  illegal.  It  was  alleged  in 
the  complaint  that  the  plaintiff  is  a  corpora- 
tion organized  under  the  laws  of  the  state  of 
Kentucky,   having   its   principal   oflRoe   and 

Slace  of  business  in  the  city  of  Louisville, 
1  that  state,  and  engaged  exclusively  in  the 
business  of  furnishing  to  shippers  refriger- 
ator cars  for  the  transportation  of  perisha- 
ble freight  over  various  lines  of  railroad 
throughout  the  United  States;  that  its  cars 
have  not  been,  during  any  of  the  time  in 
which  it  has  been  engaged  in  business,  let, 
leased,  run,  or  furnished  under  contract  with 
any  railroad  company  or  carrier  of  freight, 
or  run  on  any  particular  lines  of  railroid, 
or  confined  to  any  particular  routes  or  trains, 
or  at  any  specified  or  agreed  times,  but  have 
been  run  indiscriminately  over  the  lines  of 
railroad    which    the   consignors    of   freight 

•Hesdnotes  by  Bastch,  J. 


Note. — As  to  situs  of  railroad  rolling  stock 
for  taxation,  see  Atlantic  &  P.  R.  Co.  v.  Le- 
sueur  (Ariz.)  1  L.  R.  A.  244 :  Bain  v.  Richmond 
k  D.  R.  Co.  (N.  C.)  8  L.  R.  A.  209;  Cleveland 
C.  C.  &  St.  L.  R.  Co.  V.  Backus  (Ind.)  18  L.  B. 
A.  729. 
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shipped  in  them  chose  to  route  them  in  ship- 
ping; that  the  business  in  which  the  cars 
were  engaged  was  exclusively  interstate  com- 
merce; that  the  plaintiff  has  not,  and  had 
not  at  any  time,  an  office  or  place  of  business 
within  the  state  of  Utah ;  th^t  all  the  freight 
transported  in  the  cars  into  and  through 
this  state  was  transported  from  points  in  an- 
other state,  within  the  United  States,  to 
points  within  this  state,  or  vice  versa,  or 
between  points  none  of  which  were  within 
the  state  of  Utah,  the  cars  merely  passing 
through  this  state;  that  the  cars  were  in 
this  state  at  no  regular  intervals  and  in  no 
regular  number,  and  when  within  this  state 
were  only  within  it  in  transit,  except  to 
load  and  unload  freight  shipped  from  with- 
in out  of  the  state,  or  coming  into  the  state 
from  places  without  the  same,  or  in  the 
transportation  of  freight  entirely  through  or 
across  it;  that  at  all  such  times  said  cars 
were  only  transiently  present  for  the  said 
purposes,  having  at  no  time  had  a  situs  with- 
in this  state;  that  the  plaintiff  has  not  at 
any  time  had  other  property  of  any  descrip- 
tion located  within  the  state  of  Utah ;  that, 
notwithstanding  these  facts,  the  board  of 
equalization  of  the  state  of  Utah  for  the  year 
1897  assessed  and  valued  ten  cars,  the  prop- 
erty of  the  plaintiff,  for  taxation,  the  aggre- 
gate assessment  thereof  being  $2,600,  and 
also  apportioneii  said  assessment  between 
the  several  counties  in  this  state  through 
which  the  lines  of  railroad  pass,  and  through 
which  the  cars  might  be  transported;  that 
the  board  apportioned  to  Salt  Lake  county, 
of  the  said  aggregate  assessment,  the  sum  of 
$210;  that  taxes  were  levied  upon  the  as- 
sessed valuation  of  the  property  so  appKor- 
tioned  to  said  Salt  Lake  county  aggregating 
$5.76 ;  that  said  tax  is  illegal  and  void ;  that 
to  avoid  the  seizure  and  sale  of  its  property, 
and  to  prevent  incurring  the  penalties  pro- 
vided by  law,  the  plaintiff  on  the  18th  day 
of  November,  1897,  paid  said  taxes  under 
protest  to  defendant,  as  treasurer  of  said 
county  and  collector  of  taxes;  and  that,  at 
the  time  of  payment,  notice  was  given  de- 
fendant of  the  plaintiff's  claim  that  the 
taxes  were  illegal,  and  that  suit  would  be 
brought  to  recover  the  same.  To  this  com- 
plaint a  general  demurrer  was  interposed, 
which,  upon  hearing,  was  sustained  by  the 
court;  and,  the  plaintiff  electing  to  stand  up- 
on its  complaint,  and  refusing  to  amend,  the 
action  was  dismissed.  This  appeal  is  from 
the  judgment  of  dismissal. 

Mr,  Parley  li.  Williams,  for  appellant: 
Personal  property  follows  the  person  of 
its  owner,  and  is  taxable  only  at  the  owner's 
domicil. 

Property  such  as  is  described  in  the  com- 
plaint, and  used  only  a9  therein  stated,  when 
present  within  the  borders  of  this  state  under 
such  circumstances  as  are  set  forth,  is  only 
transiently  here,  merely  by  virtue  of  suA 
use  in  interstate  commerce,  and  cannot  and 
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doea  not  thereby  acquire  a  situs  within  the 
•tate. 

Crandall  v.  Nevada,  6  Wall.  36,  18  L.  ed. 
745;  Moftre  v.  Wilkins,  10  N.  H.  462;  Bobin- 
wm  V.  Longley,  18  Nev.  71,  1  Pac.  377. 

A  state  cannot  tax  property  not  being  lo- 
cated or  having  a  situs  within  its  limits. 

McCulloch  V.  Maryland,  4  Wheat.  429,  4 
L.  ed.  607;  8taie  Freight  Taw,  16  Wall.  232, 
mb  nom,  Philadelphia  dR.R.  Co.  y.  Pennsyl- 
vania, 21  L.  ed.  146;  Coe  v.  Errol,  116  U.  S. 
617,  29  L.  ed.  716,  6  Sup.  Ct.  Rep.  475;  Oonr 
nectieut  River  Lumber  Co,  y.  Columbia,  62  N. 
H.  2SQ; Morgan  y.  Parham,U  Wall.  471,21 
L.  ed.  303;  Hays  y.  Paoifio  MaU  8.  8.  Co,  17 
How.  596, 16  L.  ed.  264;  8t.  Louis  y.  Wiggins 
Ferry  Co,  11  Wall.  423,  20  L.  ed.  192;  Pull- 
man  Southern  Car  Co,  y.  Nolan,  22  Fed.  Rep. 
276;  Pickard  y.  Pullman  Southern  Car  Co, 
117  U.  S.  34,  29  L.  ed.  786,  0  Sup.  Ct  Rep. 
635;  Central  R,  Co.  y.  State  Bd,  of  Assess- 
ors, 49  N.  J.  L.  1,  7  Atl.  306;  Bain  v.  Rich- 
mond d  D,  R.  Co,  105  N.  C.  363,  8  L.  R.  A. 
290,  3  Inters.  Com.  Rep.  149,  11  S.  £.  311. 

Tlie  tax  imposed  is  a  regulation  of  inter- 
state commeroe. 

Bain  y.  Richmond  d  D,  B.  Co,  105  N.  C. 
363,  8  L.  R.  A.  299,  3  Inters.  Com.  Rep.  149, 
11  8.  E.  311;  Philadelphia  d  8.  8,  8,  Co,  y. 
Pennsylvania,  122  U.  S.  326,  30  L.  ed.  1200, 
1  Inters.  Com.  Rep.  308,  7  Sup.  Ct  Rep. 
1118;  Corfield  y.  Coryell,  4  Wash.  C.  C.  371, 
Fed.  Cas.  No.  3,230;  Erie  R,  Co.  v.  State,  31 
N.  J.  L.  531;  Central  R,  Co,  v.  State  Bd.  of 
Assessors,  49  N.  J.  L.  20,  7  Atl.  306 ;  Passen- 
ger Cases,  7  How.  459,  12  L.  ed.  776. 

No  appropriate  provision  of  law  has  been 
enacted  authorizing  a  tax  upon  this  prop- 
erty. 

Adams  Exp,  Co,  y.  Ohio  State  Auditor, 
166  U.  S.  221,  41  L.  ed.  977,  17  Sup.  Ct  Rep. 
604. 

It  in  a  strained  and  unnatural  const  ruc- 
tion of  the  language  used  by  the  legislature 
to  attempt  to  apply  it  to  cars  used  only  as 
tho<>e  of  the  appellant. 

\farye  y.  Baltimore  d  0.  R.  Co.  127  U.  S. 
117.  32  L.  ed.  94,  8  Sup.  Ct.  Rep.  1037. 

}frssrs.  Waldemar  Van  Oott,  Oral&am 
T.  Pntnam,  and  Bay  Van  Oott,  for  re- 
spondent: 

Counsel  for  appellant  seriously  errs  in 
Tint  distinguishing  between  a  tax  on  com- 
merce and  a  tax  on  property  employed  in 
commerce. 

Adams  Exp.  Co,  y.  Ohio  State  Auditor, 
16.5  U.  S.  194,  41  L.  ed.  683,  17  Sup.  Ct  Rep. 
30.*>;  Pullman's  Palace  Car  Co,  y.  Pennsyl- 
vania, 141  U.  S.  18,  35  L.  ed.  613.  3  Inters. 
Com.  Rep.  695,  11  Sup.  Ct.  Rep.  876;  Mary 
▼.  Baltimore  d  0.  B.  Co,  127  IT.  S.  117,  32  L. 
<s!.  94,  8  Sup.  Ct  Rep.  1037;  Pullman* s 
Palace-Car  Co.  y.  Board  of  Assessors,  65  Fed. 
Rep.  206;  Ball  y.  American  Refrigerator 
Transit  Co,  24  Colo.  291,  51  Pac.  421. 

The  tiuc  imposed  is  not  a  regulation  of  In- 
terstate commerce. 

Philadelphia  d  8,  8,  8,  Co,  y.  Pennsyl- 
winia,  122  U.  S.  326,  30  L.  ed.  1200,  1  Inters. 
Com.  Rep.  308,  7  Sup.  Ct  Rep.  1118;  Pull- 
man's Palace  Car  Co.  y.  Pennsylvania,  141 
V.  S.  25,  85  L.  ed.  617,  8  Inters.  Com.  Rep. 
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696,  11  Sup.  Ct  xlep.  876;  Hall  v,  American 
Refrigerator  Transit  Co,  24  Colo.  291,  51 
Pac.  42tl. 

Bartoh,  J.,  delivered  the  opinion  of  the 
court: 

The  appellant  has  challenged  the  flower  of 
the  state  to  levy  and  collect  the  tax  in  ques* 
tion,  in  the  first  instance,  upon  the  ground 
th&t  the  cars«  being  only  transiently  within 
the  state  from  time  to  time,  acquired  no  such 
situs  within  its  borders  as  to  give  it  juris- 
diction oyer  them  for  the  purposes  of  taxa- 
tion. 

The  power  to  tax  is  founded  in  necessity* 
It  is  an  incident  of  sovereignty,  possessed  by 
the  government,  even  though  not  expressly 
conferred  by  the  people.  A  tax  is  a  contri- 
bution imposed  by  the  government  upon  the 
people  for  the  service  of  the  state.  In  return 
for  such  contribution  the  state  affords  pro- 
tection to  life,  liberty,  and  property;  and 
this  is  essential  to  civilization,  and  the  very 
existence  of  the  state.  The  assessment  and 
collection  of  taxes,  therefore,  are  among  the 
highest  acts  of  the  supreme  power  of  the  gov- 
ernment The  power  of  taxation  is  a  l^is- 
lative  power,  and  no  principle  of  law  is  bet- 
ter settled  than  that  such  power  extends  to 
all  property,  whether  real  or  personal,  tan- 
gible ur  intangible,  within  the  borders  of  the 
state,  not  exempt  under  the  Constitution  and 
laws  of  the  United  States ;  and,  except  so  far 
as  the  comity  of  the  state  permits,  such  prop- 
erty, for  the  purposes  of  taxation,  is  not  af- 
fected by  the  laws  of  any  other  state.  There- 
fore, in  order  that  property  may  be  subjected 
to  taxation,  it  is  not  a  requisite  that  the 
oilier  should  reside  in  the  state;  and  this  is 
true  as  to  personal  property,  tangible  or  in- 
tangible, as  well  as  to  real.  Regardless  of 
where  the  owner's  domicil  may  be,  it  is  the 
duty  of  the  state  to  furnish  protection  to  his 
property;  and,  in  turn,  the  property  must 
bear  a  just  proportion  of  the  burdens  of  the 
government.  The  ancient  rule  indicated  by 
the  maxim,  Mobilia  sequuntur  personam, 
that  personal  property  is  to  be  regarded  as 
subject  to  the  lew  domicilii,  has  never  been 
of  universal  application  in  this  country,  and 
in  modern  times  has  seldom  interfered  with 
the  power  to  levy  taxes  upon  such  property. 
The  origin  of  that  doctrine  dates  from  an  an- 
cient time,  when  jewels  and  gold  principally 
constituted  the  movable  property,  and  that 
could  be  taken  by  the  owner  from  one  place 
to  another ;  but  such  has  not  been  the  case  in 
recent  times,  since,  in  the  continued  progress 
of  the  world,  the  accumulated  wealth  con- 
sists in  large  proportions  of  personal  prop- 
erty, including,  not  only  jewels  and  gold,  but 
also  a  great  variety  of  other  personal  prop- 
erty, much  of  which  is  intangible,  as  fran- 
chises, privileges,  etc.,  but  nevertheless  prop- 
erty representing  value,  and  none  of  which  is 
immediately  connected  with  the  person  of  the 
owner,  yet  over  all  of  which  it  is  incumbent 
upon  government  to  extend  its  protection. 
The  constantly  increasing  variety  of  such 
property,  perceptible  and  imperceptible,  tan- 
gible and  intangible,  has  caused  the  ancient 
rule  expressed  in  the  maxim  to  yield  more 
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and  more  to  the  Ujb  titus;  and  while  it  is 
true  that,  for  many  purposes,  personal  prop- 
erty ia  subject  to  the  law  of  the  place  of  the 
owner's  domicil,  still  the  law  is  well  set- 
tled that  fcN*  the  purposes  of  taxation,  and 
for  other  purposes,  such  property  has  its  ac- 
tual situs  where  it' has  been  brought  and  used 
by  its  owner,  and  is  subject  to  the  law  of 
that  place.  Hence,  if  the  owner  reside  in 
one  state,  and  his  movables  are  taken  to  an- 
other, and  used  there,  they  may  become  the 
subject  of  taxation  in  the  latter  state.  SSuch 
property  may  be  separated  from  its  owner, 
and  he  may  be  taxed  because  of  it  at  the 
place  where  it  is  found,  although  not  the 
place  of  his  domicil. 

In  his  Commentaries  on  the  Conflict  of 
Laws  {I  650),  Mr.  Justice  Story,  discussing 
jurisdiction  as  regards  property,  observed 
thaty  "although  movables  are  for  many  pur- 
poses to  be  deemed  to  have  no  situs,  except 
that  of  the  domicil  of  the  owner,  yet,  this 
being  but  a  legal  fiction,  it  yields  whenever 
it  is  necessary  for  the  purpose  of  justice  that 
the  actual  situs  of  the  thing  should  be  ex- 
amined. A  nation  within  whose  territory 
any  personal  properly  is  actually  situate  has 
as  entire  dominion  over  it  while  therein,  in 
point  of  sovereignty  and  jurisdiction,  as  it 
has  over  immovable  property  situate  there." 
Pullman*B  Palace  Car  Co,  v.  Pennsylvania, 
141  U.  S.  18,  35  L.  ed.  613,  3  Inters.  Com. 
Rep.  695,  11  Sup.  Ct.  Rep.  876.  The  power 
to  tax  being  inherent  in  the  government,  the 
state  unquestionably  has  the  right,  through 
the  legislature,  to  exercise  that  power  over  all 
property  which  may  be  found  within  its  bor- 
lers,  whether  brought  there  temporarily  or 
otherwise,  for  the  purposes  of  business  or  for 
trade  or  convenience,  unless  restrained  or 
limited  by  constitutional  provision;  and 
courts  cannot  control  the  exercise  of  such 
power,  except  when  it  conflicts  with  consti- 
tutional limitations.  In  McCulloch  v.  Mary- 
land, 4  Wheat.  316,  429,  4  L.  ed.  679,  607, 
Mr.  Chief  Justice  Marshall,  delivering  the 
opinion  of  the  court,  after  deflning  the  na- 
ture and  extent  of  the  original  right  of  tax- 
ation which  remains  with  the  states,  said: 
"It  may  be  objected  to  this  definition  that 
the  power  of  taxation  is  not  confined  to  the 
people  and  property  of  a  state.  It  may  be 
exercised  upon  every  object  brought  within 
its  jurisdiction.  This  is  true.  But  to  what 
source  do  we  trace  this  right?  It  is  obvious 
that  it  is  an  incident  of  sovereignty,  and  is 
coextensive  with  that  to  which  it  is  an  in- 
cident. All  subjects  over  which  the  sov- 
ereign power  of  a  state  extends  are  objects  of 
taxation,  but  those  over  which  it  does  not 
extend  are,  upon  the  soundest  principles,  ex- 
empt from  taxation.  This  proposition  may 
almost  be  pronounced  self-evident.  The  sov- 
ereignty of  a  state  extends  to  everything 
which  exists  by  its  own  authority,  or  is  intro- 
duced by  its  permission."  So,  in  Wheeling, 
P.  d  C.  Tranap.  Co,  v.  Wheeling,  99  U.  S.  273, 
25  L.  ed.  412,  Mr.  Justice  Clifford,  delivering 
the  opinion  of  the  court,  after  citing  author- 
ities to  the  proposition  that  the  power  to  tax 
for  the  support  of  the  state  government  ex- 
ists in  the  state  independently  of  the  national 
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government,  and  that  it  may  well  be  assumed 
that  where  there  is  no  cession  of  eontradiS' 
tory  or  inconsistent  jurisdiction  in  tin 
United  States,  nor  any  restraining  compact 
in  the  Constitution,  the  power  in  the  statei 
to  tax  for  the  support  of  the  state  authoritj 
reaches  all  the  property  within  the  staU 
which  is  not  properly  regarded  as  the  instru- 
ments or  means  of  the  Federal  government, 
observed:  "Beyond  question,  these  author- 
ities show  that  all  subjects  over  which  tha 
sovereign  power  of  a  state  extends  are  ob- 
jects of  taxation,  the  rule  being  that  the  aor- 
ereignty  of  a  state  extends  to  everything 
which  exists  by  its  own  authority,  or  is  is- 
troduced  by  its  permission,  except  thote 
means  which  are  employed  by  Congress  to 
carry  into  execution  the  powers  given  by  the 
people  to  the  Federal  government,  whoM 
laws,  made  in  pursuance  of  the  Constitution, 
are  supreme." 

From  the  foregoing  considerations,  it  it 
dear  that  the  power  of  this  state  to  tax  the 
personal  property  in  question  herein  is  not 
affected  by  the  fact  that  the  Union  Refrig- 
erator Transit  Company  is  a  creature  of  an- 
other state,  in  which  it  has  its  domicil,  nor 
because  of  the  fact  that  the  oars  were  only 
transiently  in  this  state,  or  were  furnished 
for  transportation  of  perishable  freight  over 
various  lines  of  railroad  throughout  the 
United  States.  It  is  therefore  evident  that 
this  state  has  power  to  tax  such  cars,  when 
brought  within  its  territory  or  jurisdiction, 
and  found  there;  but  whether,  by  apt  legis- 
lation, it  has  exercised  its  authority  in  this 
case,  is  a  question  to  be  hereinafter  deter- 
mined. 

Counsel  for  the  appellant  has  cited  numer- 
ous cases  to  support  the  contention  respect- 
ing the  question  of  situs  above  considered. 
CrandaXl  v.  Nevada,  6  Wall.  35,  18  L.  ed.  745, 
the  first  case  cited,  was  one  where  a  statute 
providing  for  the  levy  of  a  "tax  of  $\  upon 
every  person  leaving  the  state  by  railrosd, 
stage  cocu^h,  or  other  vehicle"  engaged  in  the 
business  of  transporting  passengers,  was  held 
unconstitutional  and  void.  Moore  v.  WU- 
kinSy  10  N.  H.  452,  simply  decides  that  an  in- 
dividual is  to  be  taxed  in  the  place  where 
he  is  residing,  and  not  in  another  town, 
where  he  has  gone  for  a  temporary  purpose 
only;  both  places  being  in  the  same  state. 
So.  in  Rohinson  v.  Longtey,  18  Nev.  71, 1  Pac 
377,  it  was  held  that  a  traveling  circus  and 
menagerie,  owned  by  a  nonresident,  and 
brought  into  the  state,  to  be  exhibited  at  ▼*• 
rious  places,  and  then  taken  into  and 
through  other  states  for  the  same  purpoee. 
was  not  subject  to  taxation  in  the  state  d 
Nevada.  McCulloch  v.  Maryland,  4  Wheat 
316,  4  L.  ed.  579,  was  a  case  where  a  tax  im- 
posed by  the  state  of  ^faryland  on  a  branch 
of  the  Bank  of  the  United  States  located  in 
that  state  was  held  unconstitutional:  but 
clearly  that  case  does  not  militate  against 
the  principles  hereinbefore  considered,  the 
tax  imposed  being  on  property  over  whic* 
the  United  States  had  jurisdiction.  In  the 
case  of  the  State  Freight  Taw,  15  Wall. 
232,  8uh  nom,  Philadelphi4i  <S  R.  R. 
Co,    ▼.    Pennsylvania,    21    L.    ed.     146.    H 
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was  held  thai  a  statute  of  a  state  im- 
posing a  tax  upon  freight  taken  up  with- 
in the  state  and  carried  out  of  it,  or 
taken  up  wiinout  the  state  and  brought  with- 
in it»  is  repugnant  to  the  O)n8titution  of  the 
United  States;  a  tax  upon  freight  trans- 
ported from  state  to  state  being  a  regulation 
of  commerce  among  the  states.  In  Coe  v.  Er- 
rol,  116  U.  8.  617,  29  L.  ed.  716,  6  Sup.  Ct. 
Rep.  476^  it  was  decided  that  goods  on  their 
way  through  a  state,  from  a  place  outside 
thereof  to  another  place  outside  thereof,  are 
subjects  of  interstate  or  foreign  commerce, 
and  are  not  taxable  by  the  state  through 
which  they  pass.  In  Connecticut  River  Lum" 
her  Co.  Y.  Columbia,  62  N.  H.  286,  it  was  held 
that  logs  temporarily  in  a  rirer,  awaiting 
transportation  from  one  state  to  another, 
were  exempt  from  state  taxation.  Pullman 
Southern  Car  Co.  ▼.  Nolan,  22  Fed.  Rep.  276, 
is  a  case  where  the  state  of  Tennessee  at- 
tempted by  statute  to  impose  a  "privil^e 
tax'^  on  sleeping  cars  in  the  transportation 
of  interstate  passengers,  and  the  court  held 
that  the  cars  had  no  situs  in  that  state  for 
such  purpose.  This  was  not  a  tax  based  on 
value,  but  was  an  arbitrary,  fixed  charge  on 
the  business,  without  regard  to  the  articles 
employed.  Likewise  as  to  Pickard  ▼.  Pull- 
man Southern  Car  Co.  117  U.  S.  34,  29  L.  ed. 
786,  6  Sup.  Ct  Rep.  636,  which  holds  the 
same  act  of  Tennessee  void  so  far  as  it  ap- 
plies to  the  interstate  transportation  of  pas- 
sengers. 

Reliance  is  also  placed  by  the  appellant, 
to  sustain  the  proposition  that  the  cars  in 
question  had  no  situs  in  this  state  for  the 
purpose  of  taxation,  upon  Morgan  y.  Par- 
ham,  16  Wall.  471,  21  L.  ed.  303 ;  Haya  y.  Pa- 
cific Mail  8.  8.  Co.  17  How.  696,  16  L.  ed. 
2.54;  and  St.  Louis  v.  Wiggins  Perry  Co.  11 
Wall.  423,  20  L.  ed.  192.  But  those  are  cases 
where  ships  or  vessels  were  engaged  in  in- 
terstate or  foreign  commerce  upon  the  high 
seas,  and  were  registered  at  their  home  ports 
under  the  laws  of  the  United  States,  at  the 
owner's  domicil,  and  were  therefore  held  not 
to  be  subjects  of  taxation  in  another  state, 
at  whose  ports  they  temporarily  touched  for 
the  purpose  of  deliyering  or  receiving  pas- 
sengers or  freiffht.  The  distinction  between 
ships  and  vessels,  having  their  situs  fixed  by 
Congress,  sailing  on  the  high  seas,  only  tem- 
porarily and  incidentally  touching  ports, 
and  cars  and  other  vehicles  not  having  their 
situs  so  fixed,  and  used  for  transportation  on 
land  only,  is  marked  and  obvious.  Mr.  Jus- 
tice Bradley,  in  Baltimore  &  0.  R.  Co.  v. 
Maryland,  21  Wall.  456,  22  L.  ed.  678,  speak- 
ing of  transportation  on  land  and  water,  ob- 
served: ''Conunerce  on  land  between  the 
different  states  is  so  strikingly  dissimilar, 
in  many  respects,  from  commerce  on  water, 
that  it  is  often  difficult  to  regard  them  in  the 
same  aspect  in  reference  to  the  respective  con- 
stitutional powers  and  duties  of  the  state  and 
Federal  governments.  No  doubt,  commerce 
by  water  was  principally  in  the  minds  of 
those  who  framed  and  adopted  the  Consti- 
tution, although  both  its  language  and  spirit 
embrace  commerce  by  land  as  well.  Mari- 
time transportation  requires  no  artificial 
48  L.  R.  A. 


roadway.  Nature  has  prepared  to  hand  that 
portion  of  the  instrumentality  employed. 
The  navigable  waters  of  the  earth  are  recog- 
nized public  highways  of  trade  and  inter- 
course. No  franchise  is  needed  to  enable  the 
navigator  to  use  them.  Again,  the  vehicles 
of  commerce  by  water  being  instruments  of 
intercommunication  with  oUier  nations,  the 
regulation  of  them  is  assumed  by  the  nation- 
al legislature.  So  that  state  interference 
with  transportation  by  water,  and  especially 
by  sea,  is  at  once  clearly  marked  and  dis- 
tinctly discernible.  But  it  is  different  with 
transportation  by  land.  This,  when  the  Con- 
stitution was  adopted,  was  entirely  per- 
formed on  common  roads,  and  in  vehicles 
drawn  by  animal  power.  No  one  at  that  day 
imagined  that  the  roads  and  bridges  of  the 
country  (except  when  the  latter  crossed  navi- 
gable streams)  were  not  entirely  subject, 
both  as  to  their  construction,  repair,  and 
management,  to  state  regulation  and  con- 
trol." 

So,  it  will  be  noticed,  upon  examination, 
that  the  case  at  bar  may  be  distinguished 
from  each  of  the  cases  cited  by  the  appel- 
lant on  the  ouestion  of  situs,  and  thus  far 
considered.  Each  one  presented  different 
facts  and  different  Questions,  and  none  of 
them  can  be  r^araed  as  authority  here. 
There  have  been  cited,  however,  on  this  same 
point,  the  cases  of  Central  R.  Co.  v.  State  Bd, 
of  Asseseora,  49  N.  J.  L.  1,  7  Atl.  306,  and 
Bain  v.  Richmond  d  D.  R.  Co.  105  N.  C.  363, 
8  L.  R.  A.  290,  3  Inters.  Com.  Rep.  149,  11 
S.  E.  311;  and  these,  it  must  be  admitted, 
support  the  contention  of  the  appellant,  and 
some  of  the  cases  above  distinguished  are 
therein  cited  as  authority.  We  do  not  think 
those  decisions  are  in  harmony  with  the 
weight  of  authority,  and  they  are  clearly 
opposed  to  the  latest  decisions  of  the  Su- 
preme Court  of  the  United  States  upon  this 
subject,  as  appears  from  the  cases  of  PulU 
m4En*a  Palace  Car  Co.  v.  Pennayliyania,  141 
U.  S.  18,  35  L.  ed.  613,  3  Inters.  Com.  Rep. 
695,  11  Sup.  Ct.  Rep.  876;  Adama  Ewp.  Co. 
V.  Ohio  State  Auditor,  165  U.  S.  194,  41  L. 
ed.  683,  17  Sup.  Ct.  Rep.  305,  and  166  U.  S. 
185,  41  L.  ed.  966,  17  Sup.  Ot  Rep.  604.  We 
conclude  that  the  cars  in  question  had,  for 
the  purposes  of  taxation,  a  situs  in  this  state. 

Nor  do  we  think  the  tax  imposed  is  a  reg- 
ulation of  interstate  commerce.  It  is  not  a 
tax  on  persons  or  freight  in  transit  through 
this  state  to  other  states  or  countries,  nor  on 
the  right  of  transit  or  transportation;  nor 
is  it  a  license  or  privilege  tax,  or  tax  on  busi- 
ness or  occupation,  or  on  property  of  the 
United  States  located  in  this  state.  It  is 
essentially  a  tax  on  property  found  and  used 
in  this  state,  and  valued,  for  the  purpose  of 
taxation,  like  other  personal  prepay  within 
the  jurisdiction  of  the  state;  and,  although 
the  cars  may  have  been  employed  in  inter- 
state commerce,  the  state  is  not  prohibited  by 
the  Constitution  or  laws  of  the  United  States 
from  taxing  them  as  other  personal  property 
within  its  jurisdiction.  This  has  been  so 
declared  by  the  Supreme  Court  of  the  United 
States.  In  Pullman's  Palace  Car  Co.  v, 
Pennsylvania,  141  U.  S.  18,  36  L.  ed.  613,  3 
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Inters.  Com.  Rep.  595,  11  Sup.  Ct  Rep.  876, 
where  the  question  was  whether  Pullman 
cars  could  be  taxed  in  Pennsylvania, — ^the 
corporation  being  a  creature  of  the  state  of 
Illinois,  having  its  home  there,  and  itself 
not  operating  any  railroad,  but  merely  fur- 
nishing cars  to  the  various  railroad  lines, 
which  cars  were  simply  run  into  Pennsylva- 
nia, and  out  again,  in  the  ordinary  course  of 
business, — ^Mr.  Justice  Gray  delivering  the 
opinion  of  the  court,  after  stating  that,  for 
the  purposes  of  taxation,  it  had  been  repeat- 
edly affirmed  by  that  court  that  personal 
property  might  be  separated  from  its  owner, 
and  that  he  might  be  taxed,  on  its  account,  at 
the  place  where  it  was,  although  not  in  the 
place  of  his  own  domicil,  and  even  if  he  were 
not  a  resident  of  the  state  imposing  the  tax, 
said :  "It  is  equally  well  settled  that  there 
is  nothing  in  the  Constitution  .  .  . 
which  prevents  a  state  from  taxing  personal 
property  employed  in  interstate  or  foreign 
commerce  like  other  personal  property  with- 
in its  jurisdiction."  Again  he  observed: 
"The  cars  of  this  company  within  the  state 
of  Pennsylvania  are  employed  in  interstate 
commerce;  but  their  being  so  employed  does 
not  exempt  them  from  taxation  by  the  state, 
and  the  9tate  has  not  taxed  them  because  of 
their  being  so  employed,  but  because  of  their 
being  wit£in  its  territory  and  jurisdiction. 
The  cars  were  continuously  and  permanently 
employed  in  going  to  and  fro  upon  certain 
routes  of  travel.  If  they  had  never  passed 
beyond  the  limits  of  Pennsylvania,  it  could 
not  be  doubted  that  the  state  could  tax  them, 
like  other  property,  within  its  borders,  not- 
withstanding they  were  employed  in  inter- 
state commerce.  The  fact  that,  instead  of 
stopping  at  the  state  boundary,  they  cross 
that  boundary  in  going  out  and  coming  back, 
cannot  affect  the  power  of  the  state  to  levy 
a  tax  upon  them.  The  state,  having  the 
right,  for  the  purposes  of  taxation,  to  tax 
any  personal  property  found  within  its  ju- 
risdiction, without  regard  to  the  place  of  the 
owner's  domicil,  could  tax  the  specific  cars 
which  at  a  given  moment  were  within  its 
borders.  The  route  over  which  the  cars  travel 
extending  beyond  the  limits  of  the  state,  par- 
ticular cars  may  not  remain  within  the 
state ;  but  the  company  has  at  all  times  sub- 
stantially the  same  number  of  cars  within 
the  state,  and  continuously  and  constantly 
Uses  there  a  portion  of  its  property."  In 
Adams  Eap.  Co.  v.  Ohio  State  Auditor ,  165 
U.  S.  194,  41  L.  ed.  683,  17  Sup.  Ct  Rep.  305, 
Mr.  Chief  Justice  Fuller,  speaking  for  the 
court,  said:  "Although  the  transportation 
of  the  subjects  of  interstate  commerce,  or  the 
receipts  received  therefrom,  or  the  occupa- 
tion or  business  of  carrying  it  on,  cannot  be 
directly  subjected  to  state  taxation,  yet 
property  belonging  to  corporations  or  com- 
panies engaged  in  such  commerce  may  be; 
and,  whatever  the  particular  form  of  the  ex- 
action, if  it  is  essentially  only  property  tax- 
ation, it  will  not  be  considered  as  falling 
within  the  inhibition  of  the  Constitution. 
Corporations  and  companies  engaged  in  in- 
terstate commerce  should  bear  their  proper 
proportion  of  the  burdens  of  the  governments 
48  L.  R.  A. 


under  whose  protection  they  conduct  their 
operations,  and  taxation  on  property,  collects 
able  by  the  ordinary  means,  does  not  affect 
interstate  commerce  otherwise  than  inciden* 
tally,  as  all  business  is  affected  by  the  neces- 
sity of  contributing  to  the  support  of  govern- 
ment." So,  in  Adams  Exp,  Co.  v.  Ohio  SttUe 
Auditor,  166  U.  S.  185,  41  L.  ed.  965, 17  Sup. 
Ct.  Rep.  604,  Mr.  Justice  Brewer,  delivering 
the  opinion  of  the  court  on  rehearing,  said: 
"Again  and  again  has  this  court  affirmed  the 
proposition  that  no  state  can  interfere  with 
interstate  commerce  through  the  imposition 
of  a  tax,  by  whatever  name  called,  which  is 
in  effect  a  tax  for  the  privil^e  of  transact- 
ing such  commerce.  And  it  has  as  often  af- 
firmed that  such  restriction  upon  the  power 
of  a  state  to  interfere  with  interstate  com- 
merce does  not  in  the  least  degree  abridge 
the  right  of  a  state  to  tax  at  their  full  value 
all  the  instnunentalities  used  for  such  com- 
merce." Postal  Teleg,  Cable  Co,  ▼.  Adam9, 
155  U.  S.  688,  30  L.  ed.  311,  6  Inters.  Com. 
Rep.  1,  15  Sup.  Ct.  Rep.  268,  360';  Marye  v. 
Baltimore  rf  0.  R,  Co.  127  U.  S.  117,  32  L. 
ed.  94,  8  Sup.  Ct.  Rep.  1037;  Western  U. 
Teleg.  Co.  v.  Atty.  Gen.  of  Massachusetts, 
125  U.  S.  530,  31  L.  ed.  790,  8  Sup.  Ct.  Rep. 
961 ;  Maine  v.  Grand  Trunk  R.  Co.  142  U.  S. 
217,  35  L.  ed.  994,  3  Inters.  Com.  Rep.  807, 
12  Sup.  Ct.  Rep.  121,  163;  Massaohusetts  ▼. 
Western  U.  Teleg.  Co.  141  U.  S.  40,  35  L.  ed. 
628,  11  Sup.  Ct  Rep.  889. 

We  come  now  to  the  remaining  question, — 
whether  there  are  any  provisions  of  law 
which  authorize  a  tax  upon  such  property 
when  found  within  the  jurisdiction  of  the 
state.  The  appellant,  it  seems,  contends  that 
our  laws  respecting  taxation  were  only  in- 
tended to  apply  to  car  lines,  or  car  com- 
panies owning  and  operating  car  lines,  with* 
in  this  state,  and  to  such  property  connected 
with  such  lines  as  abides  and  has  its  actual 
situs  within  the  state,  and  that  there  is  no 
language  employed  in  any  of  the  provisions 
of  law  which  contemplates  the  taxation  of 
cars  belonging  to  an  owner  residing  in  a  for- 
eign state,  and  used  in  interstate  conmierce, 
although  in  such  use  such  cars  may  for  a  por- 
tion of  the  time  be  within  the  jurisdiction  of 
this  state.  In  §  2  of  article  13  of  the  state 
Constitution  it  is  provided:  "All  property 
in  the  state,  not  exempt  under  the  laws  of 
the  United  States,  or  under  this  Constitn- 
tion,  shall  be  taxed  in  proportion  to  its  value, 
to  be  ascertained  as  provided  by  law."  This 
is  an  express  constitutional  provision,  and 
is  adequate  to  impose  a  tax  upon  all  prop- 
erty which  has  a  situs  within  the  state  for 
such  purpose,  except  property  exempt  under 
the  laws  of  the  United  States  or  under  the 
Constitution  of  this  state.  It  is  therefore 
apparent  that  there  is  an  apt  provision  in 
the  fundamental  law  under  which  the  appel- 
lant's cars  could  be  taxed ;  they,  as  we  have 
seen,  having  a  situs  in  the  state  for  such  pur- 
pose, and  not  falling  within  the  exemption. 
Substantially  the  same  provision  is  contained 
in  §  1  of  the  act  of  the  l^slature  approved 
April  5, 1896  (Sess.  Laws,  p.  423)  ;  and  what 
has  been  said  respecting  the  constitutional 
provision  above  quoted,  in  the  main,  applies 
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vith  egpal  force  to  that  section  of  the  stat- 
ate.  xhe  Yalue  of  all  property,  however,  for 
the  purposes  of  taxation,  is  "to  be  asoer- 
t&ined  as  provided  by  law."  The  manner 
of  ascertaining  the  value  being  thus  referred 
to  the  legislature,  it  in  the  same  act  (Sess. 
Laws  189t$,  8  56)  provided:  "The  president, 
secretary,  or  managing  agent,  or  such  other 
officer  as  the  state  board  of  equalization  may 
designate,  of  any  corporation,  and  each  per- 
son or  association  of  persons  owning  or  oper- 
ating any  railroad,  street  railway  oar,  tele- 
graph or  telephone  line  or  railway  depot  in 
this  state,  must,  on  or  before  the  first  Mon- 
day in  March  in  each  year,  furnish  the  said 
board  a  statement  signed  and  sworn  to  by 
one  of  such  officers,  or  by  the  person  or  one 
of  the  persons  forming  such  association, 
showing  in  detail  for  the  year  ending  on  the 
tirst  Monday  in  March  in  each  year;  all  the 
property,  real,  personal,  or  otherwise,  owned 
by  said  corporation,  person,  or  association  of 
persons  in  the  state,  including  a  statement  of 
mileage  in  each  county,  as  valued  on  the  first 
Monday  of  March  of  the  same  year  and  such 
other  information  as  the  board  may  require. 
Any  officer  of  a  railroad  company,  street  rail- 
way, telegraph  or  telephone  line,  railway  de- 
pot, or  car  company,  failing  on  demand  to 
furnish  the  statement  required  of  him,  shall 
be  subject  to  the  penalty  provided  in  subdi- 
vision 2,  9  18,  of  this  act."  This  section 
makes  it  incumbent  upon  certain  officers  of 
railway,  car^  telegraph,  and  telephone  lines 
to  furnish  the  state  board  of  visualization 
statements  of  property  as  therein  provided, 
and,  for  failure  to  do  so  subjects  them  to  cer- 
tain penalties.  These  statements  were  doubt- 
less intended  as  a  convenience  for  the  board 
in  making  the  assessment  which  is  expressly 
provided  for  in  §  56,  as  follows :  "The  state 
board  of  equalization  must  meet  at  the  state 
capitol.  or  at  such  other  places  in  the  state 
as  the  board  may  determine,  on  the  second 
Monday  in  July,  and  continue  in  open  session 
from  day  to  day,  Sundays  and  legal  holidays 
excepted,  until  the  third  Monday  in  August, 
and  later,  if  the  business  of  the  board  re- 
quires it  At  such  meetings  the  board  must 
assess  all  property  and  franchises  of  rail- 
road, car,  street  railway,  railway  depot,  tel- 
ephone and  telegraph  companies,  but  fran- 
chises derived  from  the  United  States  must 
not  be  assessed.  All  such  property  must  be  as- 
sessed in  the  name  of  the  person,  corporation, 
or  association  owning,  leasing,  or  using  the 
same.  Between  the  first  and  third  Mondays 
of  August,  the  board  must  apportion  the  to- 
tal ass^essment  of  all  property  and  franchises 
of  such  companies  to  the  several  counties  in 
proportion  to  the  value  of  such  property  in 
each  county."  This  section  authorizes,  as 
will  be  observed,  the  assessment  by  the  board 
of  all  the  property  referred  to  in  the  pre- 
ccKiin^  section,  and  declares  that  all  such 
property  shall  be  assessed  in  the  "name  of 
the  person,  corporation,  or  association  own- 
ini;.  leasing;,  or  using  the  same."  The  mani- 
fost  intention  of  the  legislature  in  the  en- 
.ictment  of  these  provisions  of  statute  was 
that  all  such  property  should  be  taxed, 
vrh ether  owned  by  a  resident  of  this  state  or 
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not,  if  the  same  was  used  within  th«  state 
by  the  owner,  or  by  some  person  or  corpora- 
tion to  whom  the  owner  intrusted  it  for  such 
use.  Counsel  for  the  appellant,  however, 
called  attention  to  the  fact  that  in  9  55  there 
is  no  punctuation  between  the  words  "street 
railway"  and  "car,"  while  the  word  "oar"  is 
punctuated  by  a  comma  in  §  56,  and  insists 
that  the  real  intention  of  the  legislature  was 
to  treat  the  owners  of  car  lines  the  same  as 
owners  of  railroads,  street  railways,  tele- 
graph, or  telephone  lines,  and  that,  where  it 
used  the  word  "car"  in  each  section,  it  meant 
car  lines  or  car  companies  having,  owning, 
operating,  and  using  such  car  lines  within 
the  state, — in  other  words,  that  a  "car  line" 
means  a  physical  line,  or  a  line  having  a 
physical  unity,  as  the  realty  composing  a  line 
of  railroad  between  definite  places;  that,  in 
order  for  the  state  to  tax  such  property, 
there  must  be  a  physical  unity,  instead  of  a 
unity  of  use  and  management,  as  was  the 
case  in  respect  to  the  cars  in  question.  We 
cannot  assent  to  this  contention.  The  ques- 
tion of  punctuation  cannot  be  allowed  to  con- 
trol in  the  construction  of  these  provisions 
of  the  statute,  against,  as  we  think,  the  mani- 
fest intent  of  the  legislature.  It  would  be 
a  most  fallible  standard  by  which  to  construe 
them.  In  the  interpretation  of  statutes  the 
true  meaning  of  the  lawmaker  must  be  as- 
certained from  the  whole  purview,  and  when 
that  is  manifest  from  a  judicial  inspection 
the  court  will  not  permit  punctuation  to 
change  it  To  ascertain  the  real  intention 
and  meaning  of  the  statute,  the  court  will 
punctuate,  or  disregard  punctuation,  as  may 
be  necessary.  Punctuation  may,  when  the 
meaning  is  uncertain,  furnish  some  indica- 
tion of  it,  and  in  such  case  may  even  decide 
what  the  meaning  is;  but,  when  the  inten- 
tion of  the  legislature  is  apparent  from  a 
reading  of  the  statute,  such  intention  must 
prevail,  regardless  of  punctuation.  Suther- 
land, Stat  Gonstr.  §  232.  In  this  case  we 
think  the  statute  should  be  read  with  a  com- 
ma between  the  words  "street  railway"  and 
"car,"  and,  when  so  read,  the  terms  used 
mean  "street  railway  line,"  "car  line,"  etc.; 
and  "car  line,"  in  the  sense  employed  in  the 
several  enactments,  may  mean  a  considerable 
number  of  cars  operated  by  a  car  company, 
as  a  car  line,  without,  as  in  the  case  at  bar, 
the  actual  realty,  over  which  the  rolling 
stock  runs,  being  owned  by  the  owner  of  the 
cars.  Evidently  such  line  has  a  unity  of 
use  and  management,  and  the  several  consti- 
tutional and  statutory  provisions  are  ade- 
quate to  tax  the  cars  when  so  employed  and 
found  within  the  jurisdiction  of  the  state. 
The  same  question  here  involved  was,  under 
similar  legislation,  before  the  supreme  court 
of  Colorado  in  Hall  v.  American  Refrigera^ 
tor  Transit  Co.  24  Colo.  291,  51  Pac.  421, 
where  Mr.  Justice  Goddard,  delivering  the 
opinion  of  the  court,  said:  "It  is  clearly 
manifest  that  the  purpose  of  these  constitu- 
tional and  statutory  provisions  is  to  subject 
all  property  owned  or  used  by  a  railway  or 
other  corporation  within  the  territorial  lim- 
its of  the  state  to  taxation  according  to  Its 
value,  regardless  of  the  domicil  of  its  < 
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•ad  in  00  doing  they  exercise  a  well-recog- 
Biced  function  of  l^slation."  Legislation 
which  is  claimed  to  arrant  immunity  from 
taxation  will  be  stricUy  interpreted  against 
the  exemption.  ''In  such  oases  the  rule  of 
strict  construction  applies,  and,  in  order  to 
relieve  any  species  of  property  from  its  due 
and  just  proportion  of  the  burdens  of  the 
government,  the  language  relied  on  as  cre- 
ating the  exemption  should  be  so  clear  as 
not  to  admit  of  reasonable  controversy  about 
its  meaning,  for  all  doubts  must  be  resolved 
against  the  exemption.  The  power  to  tax 
rests  upon  necessity,  and  is  ess^itial  to  the 
existence  of  the  state.''  Judge  v.  Spencer, 
16  Utah,  242, 48  Pac.  1097 ;  Sutherland,  Stat. 
Oonstr.  §  364.  Counsel  for  the  appellant 
has  cited,  on  this  question,  Marye  v.  Balti' 
more  d  0.  R.  Co.  127  U.  S.  117,  32  L.  ed.  04, 


8  Sup.  Ct  Rep.  1037 ;  but  that  ease  eamiot 
be  regarded  6«  controlling  authority  in  thia, 
because  the  Ic^slation  therein  considered 
was  entirely  different  from  that  considered 
herein,  the  same  applying  to  domestie  cor- 
porations only. 

No  point  is  made  in  this  case  ooncoming 
the  apportionment  of  the  tax  among  the  sev- 
eral counties  of  the  state.  We  are  of  the 
opinion  that  the  tax  in  question  is  lawful, 
and  that  the  court  properly  aismissed  the 
action. 

The  judgment  is  affirmed,  with  ooets. 

Zane,  Ch.  J.,  and  MlAer,  J.,  concur. 

Affirmed  by  Supreme  Court  of  United 
States  April  9,  1900. 


MINNESOTA  SUPREME  COURT. 


Lewis  H.  OLSON,  Reepi., 

V. 

MINNEAPOLIS  ft  ST.  LOUIS  RAILROAD 
COMPANY,  Appt, 

(76  Minn.   140.) 

•FFom  tlae  eirideBce  In  tills  action  it  ap- 
peared that  on  arriving  at  a  terminal  yard 
as  a  brakeman  on  one  of  defendant's  incom- 
ing freight  trains,  plaintiff,  In  accordance 
with  a  well-established  cnstom  among  brake- 
men,  changed  his  clothing,  leaving  his  work- 
ing suit  in  the  caboose  or  way  car,  although 
he  knew  that  It  was  not  at  all  probable  that 
said  caboose  would  be  attached  to  the  out- 
going train  to  which  he  would  next  be  as- 

•Headnote  by  Collins,  J. 


signed  for  duty.  Assuming  that  becaoae  of 
such  custom  plaintiff  would  have  a  right,  as 
a  licensee,  to  return  to  the  yard  and  to  the 
caboose  for  the  purpose  of  <)l>talnlng  his 
clothes.  It  is  held  that  this  license  would 
not  justify  him  in  going  upon  a  caboose  at- 
tached to  a  moving  traln^  in  search  of  hit 
clothing,  or  in  Jumping  from  one  of  the  i>lat- 
forms  of  said  caboose,  when  through  with 
the  search.  While  engaged  in  these  acts  he 
was  not  In  the  service  of  defendant  in  the 
line  of  his  employment,  nor  was  he  acting 
within  the  scope  of  his  license.  He  had  no 
cause  of  action  against  defendant  for  an  in- 
jury caused  by  his  coming  In  contact  with  a 
defectively  constructed  switch  stand  when 
jumping  from  the  caboose. 

(May  2,  1899.) 


NoTK. — Liability  for  injurie$  received  by  the 
eervant  in  the  performance  of  duties  outside 
the  scope  of  his  original  contraot, 

I.  Introductory, 

II.  No   recovery   where   servant   undertakes 

new  functions  propria  motu  and  with- 
out master's  acquiescence. 
III.  When  negligence  is  predicated  of  a  com- 
nmnd  to  do  work  outside  the  scope  of 
the  original  contract. 
IT.  Rieks  of  work  outside  seope  of  employ- 
ment, when  deemed  to  be  aeeumed, 
V.  Doctrine  of  common  employment  quali- 
fied as  regards  eervants  working  out- 
side the  scope  of  their  employment, 
YI.  Contributory  negligence  as  a  defense. 
YII.  Absence  of  compulsion,  an  essential  ele- 
ment of  assumption  of  risks  and 
contributory   negligence. 

a.  Generally. 

b.  Protest  or  objection  by  servant. 
c  Fear  of  losing  position, 

I.     Introductory. 

The  risks  of  servants  which  most  commonly 
come  in  question  fall  into  two  categories,  viz., 
those  ordinarily  incident  to  the  employment, 
and  those  which  are  extraordinary  in  the  sense 
that  they  would  not  have  existed  if  the  master 
had  not  been  derelict  in  regard  to  his  specific 
duties  to  furnish  reasonably  safe  appliances 
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and  see  that  they  are  used  according  to  a  prot^ 
er  system.  In  the  present  note  It  is  Intended 
to  collect  the  decisions  relating  to  Injuries 
caused  by  another  class  of  extraordinary  risks. 
vie.,  those  which  fall  under  that  category,  for 
the  reason  that,  being  Incident  to  work  whl<^ 
was  not  within  the  scope  of  the  original  con- 
tract of  hiring,  they  are  not  anumg  those  which 
he  expected  to  encounter. 

The  hazards  Incident  to  the  new  work  may 
be  considered  extra  hazardous  as  being  outside 
of  the  regular  employment,  and  additional  to 
the  risks  thereof.  Consolidated  Coal  Co.  v. 
HaennI  (1898)  146  111.  614,  36  N.  E.  162. 

That  the  element  of  nonrantlcipatlon  Is  the 
connecting  link  between  cases  involving  thit 
and  the  other  classes  of  extraordinary  risks  li 
clearly  brought  out  in  the  arguments  of  sever* 
al  casea  See,  especially.  Union  P.  R.  (?o.  t. 
Fort  (1873)  17  Wall.  553.  21  L.  ed.  739.  as 
cnoted  infra:  Northern  P.  Coal  Co.  v.  Rich- 
mond (1893)  16  U.  8.  App.  262,  58  Fed.  Bep 
75«,  7  C.  C.  A.  486. 

It  should  be  noted  that  the  doctrines  devel- 
oped in  the  cases  cited  In  this  note  have  no  ap- 
plication where  the  duties  In  which  the  servant 
was  engaged,  at  the  time  of  the  accident,  were 
being  performed  under  a  contract  entirely  dis- 
tinct from  that  under  which  he  first  enterfd 
the  employment.  The  same  general  reas-»ni  at 
those  which  are  deemed  to  justify  the  doctrinp 
of  the  assumption  of  the  ordinary  risks  of  ao 
employment   necessarily   require   the   lnf»rencv 
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APPEAL  by  defendant  from  an  order  of 
the  Difitrict  C!ourt  for  Hennepin  Ck)unty 
denying  a  motion  for  new  trial  after  verdict 
for  plaintiff  in  an  action  brouglit  to  recover 
damages  for  personal  injuries  alleged  to 
have  been  cauBed  by  defendant's  negligence. 
Reversed, 

The  facts  are  stated  in  the  opinion. 

Mr.  Albert  E.  Clarke  for  appellant. 

Messrs.  Jackson  Sc  Lanoaater  for  re- 
«pondent. 

Collina,  J^  delivered  the  opinion  of  the 
-court : 

Appeal  from  an  order  denying  defendant's 
motion  for  a  new  trial  in  a  personal-injury 
action.  Taking  plaintiff's  statement  as 
true  (and  the  jury  must  have  so  found), 
the  only  facts  which  we  deem  important  in 
disposing  of  the  case  are  as  follows:    Plain- 


tiff had  been  in  defendant's  service  aa  m 
brakeman  upon  freight  trains  for  over  one 
year  when  the  injuries  were  received.  There 
were  two  freight  train  yards  at  Minneapo- 
lis, the  northern  terminus  of  the  road, — 
one  known  as  the  "Cedar  Lake  Yard/'  where 
outgoing  trains  were  made  up,  and  from 
which  they  started ;  and  the  other,  about  40 
rods  southerly,  called  the  "Kenwood  Yards," 
the  end  of  the  trip  for  all  incoming  freight 
trains.  On  the  day  in  question  plaintiff 
came  into  the  ^ard  last  mentioned  as  a 
brakeman  on  tram  numbered  57  (conductor, 
Williams),  arriving  at  2:50  P.  M.,  or  with- 
in one  hour  thereafter.  Just  before  the 
train  reached  the  yard,  plaintiff  changed 
his  clothes,  leaving,  as  seems  to  have  been  a 
custom  among  brakemen,  his  working  suit 
in  the  caboose  or  way  car.  He  left  the  train 
at  or  near  the  yard,  and,  after  going  to  his 


that  the  servant  cannot  recover  for  injuries  dne 
to  the  ordinary  risks  of  such  work  although 
they  may  be  greater  than  those  which 
he  Incurred  in  his  former  capacity.  Rooney 
V.  Carson  (1894)  161  Pa.  26,  28 
Atl.  906  (one  employed  as  a  weaver 
had  been  laid  off  until  a  new  mill  was 
started  np,  and  was  meantime  employed  to  as- 
sist in  moving  into  the  new  mill  and  making 
•alterations). 

II.  No  recovery  ithers  servant  undertakes 
new  functions  propria  motu  and  toithout  mas- 
ter's acquiescence. 

That  a  servant  who  Is  acting  as  a  mere  vol- 
unteer In  undertaking  duties  not  originally  con- 
tracted for  cannot  claim  an  indeumlty  If  he  Is 
injured.  Is  well  settled.  This  doctrine  may  be 
referred  to  the  conception  that  a  senrant  who 
voluntarily  and  without  directions  from  the 
master,  and  without  his  acquiescence,  goes  Into 
hazardous  work  outside  of  his  contract  of  hir- 
ing, may  be  regarded  as  putting  himself  beyond 
the  protection  of  his  master's  Implied  under- 
taking. Pittsburgh,  C.  ft  St.  L.  B.  Co.  v.  Ad- 
ams (1886)  105  Ind.  151.  5  N.  E.  187. 

In  Goff  V.  Chippewa  River  k  M.  R.  Co.  (1893) 
86  Wis.  237,  56  N.  W.  465,  the  court.  In  hold- 
ing that  a  neglect  of  the  duty  to  furnish  a  safe 
place  of  work  could  not  be  relied  upon  as  a 
ground  of  action  where  the  servant,  without 
the  knowledge,  authority,  privity,  or  consent 
of  his  employer,  and  of  his  own  volition,  occu- 
pied an  unsafe  and  dangerous  place,  even 
though  the  same  service  had  been  performed 
at  other  times  by  other  employees  for  the  em- 
ployer in  the  same  place,  said :  "The  employer 
is  responsible  only  for  his  express  or  Implied 
direction  to  an  employee  to  work  in  an  unsafe 
or  dangerous  place.  The  work  of  the  employer 
is  to  be  imder  his  own  control,  and  under  the 
responsibility  which  the  law  places  upon  him ; 
and  it  is  for  him  or  his  lawful  agent  to  give 
such  orders  or  directions  as  he  may  judge  dis- 
creet In  respect  to  the  place  where  his  em- 
ployees shall  work,  having  In  view  their  skill, 
prudence,  and  experience.  He,  or  his  rightful 
agent,  may  assume  the  risk  In  any  given  case, 
but  the  employee  cannot  of  his  own  mere  un- 
authorized motion  take  the  risk,  and  hold  the 
employer  responsible  for  disastrous  conse- 
quences. The  liability  does  not  exist  unless 
the  employer  or  his  agent  knows,  or  has  good 
reason  to  believe,  that  the  employee  is  serving 
him  in  a  dangerous  place  or  position ;  for,  with- 
out OTich  knowledge,  the  duty  of  warning  or 
protecting  the  employee  does  not  arise,  and 
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will  not  exist,  for  the  plain  reason  that  the 
liability  Is  not  absolute,  but  relative,  and  Is 
founded  solely  on  the  employer's  negligence, 
which  cannot  be  affirmed  without  knowledge  or 
notice  of  duty  in  the  particular  Instance,  such 
as  would  warn  the  employer  and  afford  him  a 
fair  opportunity  to  discharge  It." 

See  also  McMahon  v.  O'Donnell  (1891)  82 
Neb.  27,  48  N.  W.  824  (girl,  hired  to  do  house- 
hold work,  undertook  to  work  a  straw  cutter). 

A  similar  situation  exists  where  a  person 
who  has  never  been  in  the  service  of  the  per- 
son charged  with  negligence  undertakes  to  do 
work  for  him,  and  Is  injured.  See  note  to 
Evarts  v.  St.  Paul,  M.  ft  M.  R.  Co.  (Minn.)  22 
L.  R.  A.  663,  on  assumption  of  risks  of  service 
by  volunteer. 

Or  his  conduct  may  be  viewed  as  betokening 
contributory  negligence.  Honor  v.  Albrlghton 
(1880)  93  Pa.  475  (plaintiff  went  on  an  errand 
wholly  outside  the  servant's  line  of  duty  at 
the  call  of  a  coservant)  ;  Sears  v.  .Central  R.  & 
P.kg.  Co.  (1875)  58  Ga.  680  (conductor  of 
freight  train  negligent  If  he  couples  or  un- 
couples cars  except  In  case  of  a  pressing  emer- 
gency, of  the  existence  of  which  the  Jury  must 
Judge)  ;  Central  R.  ft  Bkg.  Oo.  v.  Chapman 
(1895)  96  6a.  769,  22  S.  B.  278  (servant  un- 
dertook to  operate  a  defective  machine  outside 
the  scope  of  his  regular  employment;  no  emer- 
gency to  JusUfy  It)  ;  Alabama  G.  B.  R.  Co.  v. 
Hall  (1894)  105  Ala.  599,  17  So.  176  (brake- 
man  voluntarily,  and  without  orders  from  any- 
one having  authority  over  him,  undertook  to 
perform  the  duties  of  a  fireman). 

See  also  Indiana  C!ar  Co.  v.  Parker  (1885) 
100  Ind.  181  (arguendo,  p.  198)  ;  Daley  v. 
American  Printing  Co.  (1891)  152  Mass.  581. 
26  N.  E.  135. 

The  Inference  of  negligence  is,  of  course,  con- 
clusive, where  the  change  of  duties  was  In  di- 
rect violation  of  orders.  Brown  v.  Byroads 
(1874)  47  Ind.  435  (catcher  In  stave  factory 
undertook  to  act  as  sawyer,  and  was  struck  by 
piece  of  a  band-wheel  which  broke). 

Or  his  contractual  assumption  of  the  new 
risks  may  be  Inferred. 

In  Kirk  v.  Atlanta  ft  C.  Alr-Llne  R.  Co. 
(1886)  94  N.  C.  625,  65  Am.  Rep.  621,  the 
contention  that  the  defense  of  coservlce  was 
not  available  was  thus  disposed  of:  "Nor  do 
we  give  force  to  the  argument  tuat  places  the 
plaintlflTs  service  In  the  duty  of  the  Inspector, 
outside  of  those  which  he  assumed  as  a  carpen- 
ter. He  made  no  objection  to  the  service,  had 
a  dozen  times  before,  as  he  himself  states,  un- 
dertaken It  as  Incident  to  his  employment, 
and  voluntarily.     He  therefore  stands  upon  the 
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boarding  house,  near  by,  visited  the  train 
master's  office,  to  see  if  he  had  been  bulle- 
tined for  his  next  trip.  He  found  no  orders, 
went  away,  and  about  7  p.  M.  returned  to 
the  office.  He  then  asked  for  a  pass  to  Al- 
bert Lea,  his  home,  to  be  used  upon  passen- 
ger train  No.  6,  which  left  Minneapolis  that 
evening,  his  object  being  to  go  home  on  busi- 
ness. The  train  master  stated  that  his  next 
trip  out  would  be  at  5:20  next  morning,  on 
No.  34,  but  if  he  would  go  out  and  find  an- 
other brakeman,  by  the  name  of  Gilson,  and 
induce  him  to  go  out  on  No.  34,  next  morn- 
ing, the  pass  would  be  furnished,  and  he 
could  go  to  Albert  Lea.  Plaintiff  returned 
in  a  short  time  with  Gilson,  but  meantime 
the  train  master  had  been  informed  of  the 
sickness  of  a  brakeman  who  was  bulletined 
to  go  out  at  10:40  P.  M.  on  train  No.  32 
(conductor,    Campbell),   and   therefore   de- 


clined to  issue  the  pass.  After  some  con- 
versation it  was  agi-eed  that  plaintiff  should 
go  to  Albert  Lea  that  night  as  a  brakeman 
on  No.  32,  while  Gilson  should  go  out  next 
morning  on  No.  34.  During  this  conversa- 
tion plaintiff  stated  to  the  train  master  that 
he  was  tired  and  sleepy,  having  been  on  duty 
the  previous  night,  and  before  going  out 
would  have  to  get  his  working  clothes  out 
of  Conductor  Willlams^s  caboose,  which,  as 
he  well  knew,  had,  in  accordance  with  the 
custom,  been  moved  up  into  the  Cedar  Lake 
yard.  At  this  the  train  master  informed 
plaintiff  that  he  could  go  out  to  the  yard 
and  sleep  in  Conductor  Campbell's  caboose 
until  the  train  started,  and  for  this  purpose 
gave  him  a  note  to  the  other  brakeman,  there 
being  at  least  two  on  each  train,  which  re- 
quired the  latter  to  do  certain  preparatory 
work  so  that  plaintiff  could  "sleep  in  the  ca- 


same  footizig  as  if  this  service  was  within  the 
scope  of  his  agreement.  One  who  volunteeru 
to  act  with  other  employees  becomes  one  him- 
seif,  so  far  as  to  Introduce  between  them  the 
same  rule  of  legal  responsibility." 

Lastly  (though  no  decisions  to  this  efTcct 
have  been  found  by  the  present  writer),  it 
neems  manifest,  upon  general  principles,  that 
the  servant  under  such  circumstances  would 
bring  himself  within  the  operation  of  the  doc- 
trine expressed  In  the  maxim.  Volenti  non  fit 
injuria.  See  note  to  O'Maley  v.  South  Boston 
Gaslight  Co.  (Mass.)  47  L.  R.  A.  161. 

The  scope  of  a  servant's  duties  for  the  pur- 
pose of  this  rule  is  to  be  defined  by  what  he 
was  employed  to  perform,  and  by  what,  with 
the  knowledge  and  approval  of  his  employer, 
he  actually  did  perform,  rather  than  by  the 
mere  verbal  designation  of  his  position.  Rum- 
mell  V.  Dilworth  (1885)  111  Pa.  843,  2  Atl. 
356  (verdict  finding  servant  not  to  be  a  mere 
volunteer,  upheld). 

When  there  is  evidence  that  servants  used 
an  elevator  as  they  had  occasion ;  that  there 
was  no  one  to  take  charge  of  It ;  that  the  belt 
by  which  it  was  operated  was  liable  to  come 
off:  that  various  employees  were  In  the  habit 
ol  putting  it  on;  and  that  there  were  no  rules 
of  the  employer  forbidding  or  regulating  the 
putting  on  of  the  belt, — it  cannot  be  said,  as  a 
matter  of  law,  that  an  employee  Injured  while 
putting  on  the  belt  in  the  usual  manner  was 
acting  negligently  and  without  the  scope  of  his 
employment,  and  that  the  employer  was  free 
from  negligence.  Daley  v.  American  Print- 
ing Co.  (1891)  152  Mass.  581,  26  N.  B.  135. 

An  employee  required  to  remove  work  from 
a  mangle  as  it  comes  through,  who  is  directed 
by  her  employer,  as  he  sees  her  standing  idle, 
to  assist  in  putting  wet  clothes  through  the 
machine,  is  not  a  volunteer  in  subsequently 
putting  dry  clothes  through  the  machine  while 
the  one  employed  for  that  purpose  is  absent. 
Fltahenry  v.  Lamson  (1897)  19  App.  Dlv.  54, 
45  N.  Y.  Supp.  875. 

Nor  will  the  fact  that  an  injured  servant 
was  engaged  in  other  than  his  regular 
work  at  the  time  of  injury  destroy  the  em- 
ployer's liability  for  such  injury,  when  It  Is 
shown  that  work  other  than  the  regular  as- 
slgni^  duties  was  customary  among  servants 
of  such  employer.  East  Line  &  R.  River  R. 
Co.  V.  Scott  (1887)  68  Tex.  604,  5  S.  W.  601. 

III.  When  negligence  i»  predicated  of  a  com- 
mand t6  do  work  outside  the  ecope  of  the 
origiri^l  contract. 

When  a  servant  of  mature  years,  and  of  or- 
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dinary  Intelligence  and  experience.  Is  directed 
to  do  a  temporary  work  outside  of  the  business 
he  had  engaged  to  do.  and  consents  to  do  sucb 
work,  without  objection  on  account  of  his  want 
of  knowledge,  skill,  or  experience  in  doing  sucb 
work,  no  negligence  on  the  part  of  the  em 
pio>er  can  be  predicated  upon  that  state  of 
facts  alone.  Cole  v.  Chicago  &  N.  W.  R.  Co. 
(1888)  71  Wis.  114,  37  N.  W.  84.  This  case 
was  approved  in  Hogan  v.  Northern  P.  R.  Co. 
(1892)  53  Fed.  Rep.  519,  which  was  followed  in 
Richmond  &  D.  R,  Co.  v.  Finley  (1804)  25  U.  S. 
App.  16,  63  Fed.  Rep.  228,  12  C.  C.  A.  595. 
Sec  also  Gavigan  v.  Lake  Shore  &  M.  S.  R.  Co. 
(1896)  110  Mich.  71.  67  N.  W.  1097,  where 
the  rule  of  the  Wisconsin  case  is  quoted,  argu- 
endo. 

In  Reed  v.  Stockmeyer  (1896)  34  U.  8.  App. 
727,  74  Fed.  Rep.  186,  20  C.  C.  A. 
381,  the  court  said  that  the  proposition 
of  plaintiff's  counsel,  that  there  was 
liability  because  the  vice  principal,  acting  for 
the  master,  directed  the  servant  to  engage  In  an 
employment  other  than  that  for  which  he  was 
engaged,  and  which  was  more  hazardous,  and 
therein  there  was  a  breach  of  positive  duty  b; 
the  master,  could  not  be  sustained  In  the  broad 
language  in  which  it  was  asserted,  and  that 
the  liability  did  not  arise  from  the  dir'c-cion, 
but  from  failure  to  give  proper  warning  of  tb^^ 
risks  attendant  upon  the  employment. 

In  Jones  v.  Lake  Shore  &  M.  S.  R.  Co.  (lS8av 
49  Mich.  573,  14  N.  W.  551,  it  was  laid  down 
that  where  a  servant  signs  a  contract  which 
binds  him  to  obey  all  orders,  rules,  and  regu- 
lations, but  in  which  the  general  language  ap- 
plies equally  to  all  classes  of  employees,  the 
agreement  to  obey  all  orders  must  be  construed 
to  apply  to  all  which  are  issued  to  him  in  the 
line  of  duty  In  which  he  is  employed,  and  that 
It  does  not  empower  the  company  to  assign 
him  to  other  duties  wholly  disconnected  there- 
with and  differing  therefrom. 

This  ruling  may,  perhaps,  be  regarded  as 
speciQcaiiy  based  upon  an  application  of  the 
maxim,  Epreenio  uniue  est  e^clusio  alteriut.  to 
the  special  agreement  under  constniction. 
Otherwise  It  is  difficult  to  reconcile  it  with  the 
other  decision  in  the  same  state,  referred  to 
infra,  which  seems  to  require  some  additional 
element  over  and  above  the  mere  order  Itself, 
before  the  master  can  be  held  liable  as  for  a 
breach  of  duty. 

The  same  remark  is  applicable  to  Harrison 
V.  Detroit,  L.  &  N.  R,  Co.  (1890)  79  MJch.  409. 
7  L.  R.  A.  623,  44  N.  W.  1034.  where  it  was 
said,  arguendo,  that  when  the  offending  ser- 
vant, having  general  power  and   authority  t« 
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booBe  as  long  as  possible, — ^till  leaving  time." 
Taking  this  note,  plaintiff,  accompanied  by 
Gilson,  went  to  one  or  two  places  in  the  city, 
and  then  to  the  Cedar  Lake  yard,  where 
they  found  the  caboose  which  was  to  go  out 
on  No.  32  (conductor,  Campbell),  and  deliv- 
ered the  note  to  the  other  brakeman,  Tyler, 
to  whom  it  was  addressed.  It  should  be 
stated  here  that  all  freight-train  men  were 
shifted  about  from  train  to  train,  but  that 
each  conductor  retained  his  own  caboose;  so 
that  it  was  very  improbable  that  plaintiff, 
or  any  other  brakeman,  would  go  out  with 
the  conductor  in  charge  when  he  came  in,  and 
of  course  equally  as  improbable  that  the  ca- 
boose attached  to  the  outbound  train  would 
be  that  brought  in  with  the  incoming  train. 
The  plaintiff  understood  this  thoroughly,  for 
he  had  changed  conductors  and  cabooses,  as 
well  as  trains,  nearly  every  trip  during  his 


term  of  service.  Plaintiff  and  Gilson  left 
the  caboose  which  was  to  go  out  with  No. 
32,  to  search  for  the  one  in  which  the  clothes 
had  been  left.  It  was  then  dark.  They 
went  to  several  without  finding  the  one  they 
were  looking  for.  Finally  the  plaintiff  saw 
a  train  moving  out  of  the  yard, — No.  58, — 
which  was  due  to  leave  at  8:45  p.  M.,  and, 
thinking  that  the  caboose  attached  might  b« 
the  one  he  was  looking  for,  stepped  up  on  the 
rear  platform,  and  entered,  with  Gilson.  It 
was  not  the  Williams  caboose.  After  ex- 
changing a  few  words  with  one  of  the  train- 
men,  who  happened  to  be  in  the  caboose, 
plaintiff  passed  out  upon  the  front  platform, 
and  attempted  to  step  down  upon  the 
ground.  According  to  his  version  of  the  af- 
fair, his  foot  caught  under  the  throw  bar  of 
a  switch,  negligently  located  near  the  track 
and  improperly  constructed.  He  was  thrown 


employ  and  discharge  servants,  and  havlnff  au> 
thority  to  direct  and  control  the  injured  ser- 
vant, orders  him  to  do  an  act  not  within  the 
scope  of  the  Injured  servant's  employment, 
whereby  he  Is  exposed  to  danger  not  contem- 
plated in  his  contract  of  service,  and  he  Is  In- 
jured In  BO  doing,  the  master  Is  held  liable  for 
Injuries  received  while  acting  under  the  order 
of  the  superior  servant. 

In  Indiana  a  doctrine  has  been  laid  down 
which  subjects  the  master  to  a  rule  of  liability 
even  more  stringent  than  that  rejected  In  the 
text,  by  making  him  virtually  an  Lnsarer  of  the 
servant's  safety.  Pltt^urgh,  C.  ft  St.  L.  R. 
Co.  V.  Adams  (1886)  105  Ind.  151,  6  N.  B.  187. 

Compare  Cincinnati,  H.  ft  I.  R.  Co.  v.  Mad- 
den (1893)  134  Ind.  4C2,  84  N.  B.  227,  where 
negligence  seems  to  be  Implied  from  the  mere 
giving  of  an  order  to  perform  new  duties.  The 
position  of  the  court  apparently  Is  that  the  ex- 
tra risks  are  not  assumed,  and  this  fact  of  It- 
self Implies  that  the  act  of  the  master  which 
was  the  immediate  occasion  of  the  servant's 
being  exposed  to  them  must  have  been  negli- 
gent. This  view  is  plausible,  but  the  theory 
of  the  courts  which  favor  the  opposite  view, 
however,  obviously  Is  that  the  relations  of  the 
master  and  servant,  at  the  time  when  the  di- 
rection to  undertake  the  new  duties  Is  given, 
are  virtually  the  same  as  If  a  new  contract  of 
hiring  were  being  proposed  to  the  servant 
which  he  has  the  right  to  accept  or  reject  as  he 
pleases.  The  antagonistic  conceptions  of  the 
master's  liability  cannot  be  reconciled  as  long 
as  this  radical  difference  of  standpoints  stands 
behind  them. 

To  enable  the  servant  to  recover  on  this 
ground,  there  must  be  evidence  showing  that 
the  transfer  of  the  servant  to  the  new  duties 
vras  imprudent  for  some  specific  reason. 

In  Galveston  Oil  Co .  v.  Thompson  (1800) 
70  Tex.  235,  13  S.  W.  60,  it  was  held 
proper  to  charge  the  Jury  "that  the  plaintiff 
would  be  entitled  to  recover  if  the  superintend- 
ent ordered  plaintiff  to  perform  a  service  which 
was  dangerous,  not  within  the  purview  of  his 
employment,  if  In  this  the  superintendent  did 
not  ase  due  care,  provided  plaintiff  was  Injured 
while  attempting,  in  the  exercise  of  due  care, 
to  obey  the  command." 

The  question  of  the  master's  negligence  must 
depend  upon  the  circumstances  in  the  particu- 
lar case,  where  a  servant  Is  ordered  Into  a 
service  irtilch  he  did  not  undertake  to  perform 
(Consolidated  Coal  Co.  v.  Haennl  (1893)  146 
III.  614.  35  N.  B.  162,  Affirming  (1892)  48  111. 
App.  115;  Cole  v.  Chicago  ft  N.  W.  R.  Co. 
(1888)  71  Wis.  114,  87  N.  W.  84),  as  where  the 
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servant,  to  the  Icnowledge  of  the  master,  or  of 
the  servant  who  gives  the  order,  Is  unfitted,  by 
reason  of  his  tender  years,  physical  or  mental 
weakness,  or  lack  of  experience,  for  the  work 
to  be  done. 

If  the  particular  work  ordered  to  be  done  Is 
of  a  dangerous  character,  and  one  which  re- 
quires imrtlcular  skill  in  Its  performance,  and 
the  person  directed  to  perform  such  work  has 
not  the  requisite  knowledge  or  skill  for  doing 
the  work  with  safety,  and  such  want  of  skill 
or  knowledge  Is  known,  or  might  be  reasonably 
supposed  to  be  known,  to  the  employer,  in  that 
case  the  direction  of  the  employer  to  do  the 
work  might  be  justly  held  to  be  a  violation  of 
a  duty  which  he  owes  to  his  employee,  even 
though  the  employee  undertook  to  do  the  work 
without  objection  or  protest  upon  his  part. 
None  of  the  cases  go  further  than  this,  and  we 
can  see  no  reason  for  holding  a  stricter  rule. 
Cole  V.  Chicago  ft  N.  W.  R.  Co.  (1888)  71  Wis. 
114,  37  N.  W.  84. 

For  cases  in  which  the  servant's  action  was 
sustained,  for  the  reason  that  the  person  giv- 
ing the  order  understood,  or  ought  to  have 
understood,  the  unfitness  of  the  servant  to  do 
the  work  required,  see  Union  P.  R.  Co.  v.  Fort 
(1873)  17  Wall.  653,  21  L.  ed.  739  (foreman 
ordered  a  young,  inexperienced  boy  who  had 
previously  worked  as  a  helper  at  a  moulding 
machine,  or  a  common  hand  on  the  floor  of  a 
railway  shop,  to  ascend  a  ladder  and  adjust 
displaced  machinery  while  a  shaft  close  by  was 
rapidly  revolving)  ;  Jones  v.  Old  Dominion  Cot- 
ton Mills  (1886)  82  Va.  140  (boy  of  thlrt«»n 
years  hired  to  "sweep,  carry  water,  and  fill 
buckets  with  quIIIs,"  ordered  to  mend  a  broken 
belt,  in  a  position  which  required  him  to  stand 
on  a  step-ladder  near  four  belts  in  rapid  mo- 
tion) ;  Lalor  v.  Chicago,  B.  ft  Q.  R.  Co.  (1869) 
52  III.  401,  4  Am.  Rep.  616  (laborer  known  to 
be  Inexperienced  was  ordered  to  couple  cars^ 
company  held  liable)  ;  Foley  v.  California 
Horseshoe  Co.  (1896)  115  Cal.  184,  47  Pac.  42 
(boy  of  fourteen  years,  employed  to  operate  a 
punching  machine,  ordered  to  assist  in  screw. 
Ing  on  a  misplaced  nut.  had  his  sleeve  caught 
in  a  cog-wheel)  :  Erickson  v.  Milwaukee,  L.  S, 
ft  W.  R.  Co.  (1890)  83  Mich.  281,  47  N.  W. 
237  (common  laborer  ordered  to  uncouple  cars, 
and  Injured  by  the  fireman's  negligence  In  let- 
ting off  brakes  without  warning)  ;  Orman  v. 
Mannlx  (1892)  17  Colo.  564,  17  L.  R.  A.  602, 
30  Pac.  1087  (gang  boss  negligent  In  ordering 
a  boy  fourteen  or  fifteen  years  of  age  to  run 
and  throw  away  an  ignited  stick  of  giant  pow« 
der)  ;  Brasll  Block  Coal  Co.  v.  Oaffney  (1889) 
119  Ind   455.  4  L.  R.  A.  850,  21  N.  B.  1102  (in, 
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Against  the  switch  stand,  and  from  there 
upon  the  ground  in  such  a  position  that  the 
rear  wheels  of  the  caboose  raxf  over  his  left 
arm. 

We  shall  assume,  for  the  purposes  of  this 
case,  that  if,  on  these  facts,  plaintiff  is  en- 
titled to  recover,  there  exists  no  other  ground 
for  a  reversal  of  the  order  appealed  from, 
and  the  verdict  in  plaintiff's  favor  cannot 
be  set  aside.  We  shall  also  assume  that  the 
evidence  as  to  the  custom  prevailing  among 
forakemen  to  change  clothing  as  they  ap- 
proach terminals,  and  to  leave  their  work- 
ing clothes  in  the  cabooses  at  the  end  of  trips 
was  of  such  a  nature  as  to  warrant  the  jury 
in  finding  that  such  brakemen  were  licensed 
by  defendant  to  do  this  very  thing, — ^to  leave 
their  clothing  in  any  caboose  which  hap- 
pened to  be  attached  to  the  train  on  which 
they  had  made  a  trip,  and  without  regard 


to  what  WM  almost  a  certainty  that  with 
the  next  train  to  which  they  were  aasigned 
there  would  be  another  conductor,  and  a 
different  caboose.  Assuming  this,  it  would 
seem  to  be  true  that  these  brakemen  had  the 
right  to  subsequently  visit  these  cabooses  for 
the  purpose  of  obtaining  their  clothing,  and 
in  so  doing  again  became  licensees.  Coun- 
sel for  defendfuit  concedes  this.  But  it  does 
not  follow  from  the  fact  that  they  were  li- 
censed to  remove  their  clothing  from  the  ca- 
booses that  the  right  could  be  exercised  at 
all  times  and  under  all  circumstances,  or 
that  an  unreasonable  use  of  this  license  oould 
be  made.  It  is  elementary  that  the  defend- 
ant company  owed  no  duty  to  plaintiff  if  he 
was  not,  when  injured,  engaged  in  serving 
it  in  the  line  or  within  the  scope  of  his  em- 
ployment. Although  he  was  in  its  genera] 
service,  the  defendant  could  not  be  liable  for 


experienced  boy  of  ten  years  <»dered  to  leave 
his  ordinary  work  and  assist  in  switching  coai 
ears)  ;  Kehier  v.  Schwenk  (18Q2)  161  Pa.  519, 
26  Atl.  130  (boy  of  fourteen,  employed  as  Blale 
picker,  ordered,  against  his  will,  to  drive  a 
^uDip  car). 

A  trial  judge  In  a  Federal  court  charged  the 
Jury  that  a  higher  degree  of  care  is  required  of 
the  master  in  the  case  of  a  minor  employee 
than  in  the  case  of  an  adult,  especially  in  see- 
ing that  he  does  not  assume  risks  without  the 
acope  of  his  employment.  Robertson  v.  Cor- 
nelson  (1888)  34  Fed.  Rep.  716. 

In  Chicago  &  N.  W.  R.  Co.  v.  Bayfield  (1877) 
87  Mich.  205,  the  court  upheld  an  instruction 
to  the  effect  that,  if  they  found  that  the  de- 
-ceased^  at  the  time  he  was  employed  by  the 
defendant,  was  a  lad  o/  seventeen  or  eighteen 
years  of  age,  inexperienced  in  the  handling  of 
brakes,  and  that  he  w«s  unfitted  for  that  work 
by  reason  of  his  unskilfulness,  inexperience,  and 
youth,  and  this  was  known  to  Smith,  his  fore- 
man, and  that  he  was  employed  at  the  time  of 
Ills  death  and  for  some  months  previous  thereto 
in  the  capacity  of  a  common  laborer  only,  and 
was  ordered  by  the  foreman  to  brake  on  said 
train  out  of  the  line  of  his  duty  as  such  com- 
mon laborer,  and  that,  while  attempting  to 
obey  such  order,  he  fell  from  the  cars  and  was 
killed,  without  negligence  on  his  part,  the  case 
t>f  the  plaintiff  was  established. 

Or  where  the  superior  who  gives  the  order 
directly  augments,  by  a  wrongful  act  amount- 
ing to  an  abuse  of  his  power,  the  perils  of  the 
new  duties. 

In  Rodman  v.  Michigan  C.  R.  Co.  (1884)  55 
Mich.  57,  54  Am.  Rep.  348,  20  N.  W.  788,  the 
■court  was  equally  divided  upon  the  question 
whether  a  brakeman  could  recover  for  an  in- 
Jury  caused  by  the  conductor's  undertaking  to 
manage  an  engine  in  the  absence  of  the  en- 
gineer. This  division  of  opinion  was  due 
simply  to  a  divergence  of  views  as  to  the  prin- 
ciple which  should  control  the  case,  and  not 
to  any  difference  of  opinion  concerning  the  doc- 
trine stated  in  the  text.  Champlin,  J.,  took 
the  ground  that  it  was  implied,  as  part  of  the 
contract  between  the  plaintiff  and  defendant, 
that  the  engine  should  be  operated  by  a  compe- 
tent engineer,  and  that  the  plaintiff  did  not 
assume  the  risk  which  would  be  incident  to 
the  employment  in  case  the  engine  should  be 
operated  by  a  pe)*son  without  the  requisite  skill 
and  experience,  as  this  would  put  him  in  a 
position  of  greatly  increased  peril.  The  learned 
Judge  then  proceeded  thus:  "In  this  case  it 
Is  alleged  in  the  declaration  that  the  conductor 
was  the  agent  of  defendant,  and  had  charge  of 
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the  train  and  command  of  the  other  employee* 
of  defendant  on  the  train,  including  the  plain- 
tiff. He  was  put,  therefore,  by  the  defendant 
in  his  place  to  discharge  the  duty  which  the 
defendant  owed  to  the  plaintiff,  to  see  that  tlie 
employees  of  the  defendant  were  dlschanK-lnir 
the  respective  duties  required  of  them,  and  in 
the  discharge  of  this  duty  the  conductor  was 
not  a  coservant,  but  the  representative  of  the 
defendant,  who  hi  that  respect  is  bound  by  tlie 
act  or  omission  oif  the  conductor  the  same  as 
though  such  acts  had  been  done  or  omitted 
by  defendant  personally.  And  the  defendant 
having  placed  the  conductor  in  a  position  of 
authority  over  the  plaintiff  and  other  servanta 
and  made  them  subject  to  his  direction  and 
control,  while  the  defendant  Is  not  chargeable 
for  the  consequences  of  directions  given  by 
such  superior  officer  within  the  scope  of  tfae 
general  employment,  he  Is  chargeable  to  plain- 
tiff for  an  abuse  of  such  authority  as  much  as 
he  would  be  to  a  stranger.  .  .  .  Suppckae 
the  conductor  had  ordered  a  day  laborer  or  an 
entire  stranger  to  take  the  place  of  the  en- 
gineer during  his  temporary  absence,  and 
through  his  negligence,  carelessness,  and  want 
of  skill  plaintiff  had  recelTcd  the  injury  com- 
plained of  without  fault  on  his  part.  It  woald 
have  constituted  such  an  abuse  of  authority 
as  to  render  the  defendant  liable.  It  was  like- 
wise an  abuse  of  his  authority  In  the  conductor 
to  order  the  brakeman  to  couple  the  cars  In 
the  absence  of  the  engineer,  while  he  himself, 
being  a  person  unfit.  Incompetent,  and  lacking 
the  requisite  skill  and  experience,  attempted  to 
manage  and  operate  the  locomotive  engine  In 
making  such  coupling.  By  the  exercise  of  Ills 
authority  the  conductor  ordered  the  plaintiff 
to  perform  services  of  Increased  peril  not  con- 
templated by  his  contract  with  defendant.  The 
case  is  no  different  from  what  It  would  have 
been  had  the  defendant  been  a  natural  person, 
and,  without  possessing  the  requisite  skill  and 
experience  and  being  wholly  unfit  and  Incompe- 
tent, had  himself  undertaken  to  run  and  man- 
age the  engine,  and  had  at  the  same  time  or- 
dered the  plaintiff  to  couple  the  cars,  and  the 
injury  had  resulted  In  consequence  of  the  want 
of  fitness,  competency,  skill,  and  experience  of 
defendant.  The  defendant  Is  equally  liable 
for  the  acts  of  his  agent,  the  conductor,  as  If 
they  were  his  own,  when  such  acts  are  an 
abuse  of  his  authority,  or  where  he  stands  In 
place  of  the  defendant."  Cooley,  Ch.  J^  re- 
ferring to  the  case  of  C!hicago  A  N.  W.  R.  Co, 
V.  Bayfield  (1877)  87  Mich.  205,  which  bad 
been  cited  as  conclusively  showing  the  right 
of  the  Plaintiff  to  recover,  said:     *That  caas 
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Injuries  received  while  plaintiff  was  engaged 
in  an  enterprise  foreign  to  his  employment. 
If  Olson  was  acting  for  himself  when  he  got 
on  the  way  car,  or  when  he  got  off  and  en- 
countered the  switch,  and  was  not  exercis- 
ing his  right  as  a  licensee  in  a  reasonable 
manner,  the  defendant  did  not  fail  in  the 
performance  of  its  obligation,  was  not  de- 
relict, and  is  not  liable  for  the  unfortunate 
result ;  for  it  was  only  bound  to  exercise  rea- 
sonable care  while  plaintiff  was  acting  with- 
in and  under  his  license,  not  when  he  went 
beyond,  and  was  upon  its  trains  or  on  its 
premises  without  justification.  And  defend- 
ant duly  performed  its  duty  when  it  fur- 
nished safe  appliances  and  a  safe  place  for 
plaintiff  while  he  was  engaged  in  the  line 
of  his  duty.  It  was  not  negligent  if  at  the 
time  and  under  the  circumstances  it  owed 
him  no  duty.    We  have  stated  the  manner 


in  which  plaintiff's  injuries  were  received, 
and  it  is  clear  that  he  was  licensed,  not  only 
to  go  to  Williams's  caboose  to  get  his  cloth- 
ing, but  also  to  Campbell's  caboose,  that  he 
might  obtain  a  few  hours'  sleep  before  the 
train  started  and  his  labors  began;  and 
while  so  occupied  in  a  reasonable  manner 
he  would  be  acting  within  the  scope  and  line 
of  his  employment.  If,  while  sleeping  in  the 
caboose,  a  collision  had  occurred  involving 
defendant's  negligence,  and  plaintiff  had 
been  injured,  it  is  quite  probable  that  under 
the  doctrine  of  Rosenhaum  v.  8t,  Paul  A 
D,  iJ.  Co.  38  Minn.  173,  36  N.  W.  447,  dam- 
ages could  have  been  recovered.  And  prob- 
ably, had  he  been  run  down  in  a  negligent 
manner  whiie  in  the  yard,  without  fault  of 
his  own,  an  action  could  have  been  main- 
tained. But  the  present  case  is  altogether 
different,  and    to    support    this  verdict  we 


seems  to  ns  altogether  different  from  this. 
There  a  common  laborer  on  a  railroad  was  or- 
dered by  bis  superior  to  perform  the  duties  of 
a  brakeman,  and  while  doing  so  was  injured. 
He  was  ordered  into  a  different  service  to  any 
Id  which  he  had  ever  engaged  and  the  order 
was  plainly  wrongful.  But  in  this  case  the 
plaintiff  was  put  to  no  new  or  different  serv- 
ice, and  the  only  complaint  is  that  In  the  very 
service  he  agreed  to  perform  he  was  exposed  to 
a  risk  not  properly  belonging  to  It,  and  there- 
fore not  contemplated  by  his  contract  of  serv- 
ice. The  risk  was  certainly  unusual,  and  prob- 
ably not  In  the  minds  of  either  party  when  the 
plaintiff  was  employed;  but  that  fact  would 
not  of  Itself  determine  the  respongiblllty. 

Accidental  injuries  are  often,  perhaps  most 
generally,  the  results  ot  unexpected  causes; 
but  If  these  causes  arise  in  the  course  of  a 
servant's  employment,  he  must  be  deemed  to 
have  assumed  their  risks.  And  the  only  ques- 
tion there  can  be  in  this  case  is.  whether  the 
plaintiff  was  ordered  to  do  something  which 
under  the  circumstances  was  outside  of  his 
employment,  so  that,  had  he  been  Inclined  to 
do  so,  he  might  rightfully  have  refused  obedi- 
ence to  the  order.  And  this,  as  it  seems  to 
ns,  must  depend  upon  whether,  when  the  con- 
tingency appears  to  the  conductor  to  render 
it  necessary,  that  official  may  for  the  occasion 
take  charge  of  the  engine,  and  at  the  same 
time  require  the  brakeman  to  continue  to  per- 
form his  service.  That  contingencies  may  and 
do  arise  in  which  the  conductor  should  take 
<Aiarge  of  the  engine  for  the  time,  is  undoubted. 
The  necessity  may  sometimes  be  as  urgent  as 
it  Is  plain ;  and  lives  may  depend  upon  It.  This 
might  happen  from  Injury  to  the  engineer,  or 
sudden  Illness;  and  when  to  leave  the  train 
where  the  disability  of  the  engineer  occurs 
would  endanger  some  other  train.  But  there 
might  be  other  reasons  for  the  engineer  lear- 
Ing  his  post,  for  which  the  company  would  not 
be  in  fault,  and  the  conductor,  with  the  train 
In  his  charge  and  under  obllgatfon  to  avoid 
other  trains,  must  act  In  the  emergency  as  the 
necessities  of  the  case  shall  require.  His  high- 
est and  plainest  duty  Ln  some  circumstances 
will  be  to  Uke  possession  of  the  engine  and 
operate  It:  and  It  cannot  be  possible  that, 
when  such  Is  his  duty,  the  brakeman  may  right- 
fully prevent  Its  performance  by  refusing  to 
remain  at  his  post.  ...  If  under  any  cir- 
cumstances the  conductor  may  rightfully  take 
charge  of  the  engine,  this  suit  must  fall,  as 
thore  is  no  allegation  in  the  declaration  to 
show  that  in  this  case  he  was  not  Justified. 
And  he,  being  the  person  responsible  for  the 
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safety  and  management  of  the  train,  must  be 
allowed  a  certain  discretion  in  deciding  upon 
emergencies,  and  the  presumption  must  favor 
his  action.  And  when  he  acts  rightfully,  It  Is 
contemplated  In  the  employment  of  his  sub- 
ordinates that  they,  within  their  sereral 
spheres,  shall  assist  hluL" 

Or  where  the  dangerous  conditions  are  known 
to  the  master's  superintendent  and  not  to  the 
servant.  Bettig  v.  Fifth  Ave.  Transp.  Co. 
(1803)  6  Misc.  328,  26  N.  Y.  Supp.  896 ;  Gavl- 
gan  V.  Lake  Shore  k,  M.  8.  B.  Co.  (1896)  110 
Mich.  71,  67  N.  W.  1097  {arguendo). 

In  Chicago  &  N.  W.  B.  Co.  v.  Bayfield  (1877) 
87  Mich.  205,  one  of  the  grounds  upon  which  It 
was  denied  that  the  risk  was  not  on  the  serv- 
ant's shoulders  was  that,  although  It  was  ap- 
parent to  him  that  the  service  was  more  has- 
ardoui  than  that  which  he  engaged  for,  this 
most  have  been  better  understood  by  the  mas- 
ter's agent. 

The  liability  In  this  Instance  is  sometimes 
placed  upon  the  specific  ground  that  the  serv- 
ant was  not  cautioned  as  to  the  unknown  dan- 
gers. Palmer  v.  Michigan  C.  B.  Co.  (1891) 
87  Mich.  281,  49  N.  W.  613. 

In  the  following  cases  the  omission  to  warn 
the  servant  was  noted  as  an  element  of  the 
master's  culpability :  Leary  v.  Boston  &  A. 
R.  Co.  (18S5)  139  Mass.  G80,  C2  Am.  Itep.  738. 
2  N.  B.  115 ;  Union  P.  B.  Co.  v.  Fort  (1873)  17 
Wail.  553,  21  L.  ed.  739;  Gavlgan  v.  Lake 
Shore  &  M.  8.  R.  Co.  (1896)  110  Mich.  71,  67 
N.  W.  1097;  Walker  v.  Lake  Shore  ft  M.  S.  B. 
Co.  (1895)  104  Mich.  600,  62  N.  W.  1032; 
Camp  V.  Hall  (1897)  89  Fla.  535,  22  So.  792; 
Mary  Lee  Coal  k  B.  Co.  v.  Chambllss  (1892) 
97  Ala.  171,  11  So.  807. 

In  Mann  v.  Oriental  Print  Works  (1875)  11 
B.  I.  152,  the  following  instruction  was  af- 
firmed: **If  the  fireman,  although  employed 
only  for  a  fireman,  was  placed  under  the  orders 
of  the  engineer,  and  was  by  him  suddenly  called 
upon  to  assist  Ln  throwing  on  a  belt,  out  of 
his  own  sphere,  but  within  the  sphere  of  duty 
of  the  engineer,  and  was  thus  subjected  to  a 
risk  with  which  he  was  not  acquainted,  or  to 
a  peculiar  and  greater  risk  at  that  time  and 
of  which  he  was  not  informed  or  cautioned,  the 
defendants   would  be   liable." 

Even  proof  that  the  servant  to  whom  the 
order  was  given  was  young  and  Inexperienced 
will  not  of  itself  support  an  averment  of  negli- 
gence. It  must  also  be  shown  that  the  circum- 
stances were  such  as  to  render  the  giving  of 
the  order  negligence  in  relation  to  the  servant 
coming  under  that  description.  See  Mary  Lee 
Coal  ft  B.  Co,  V.  Chambllss  (1892)  97  Ala.  171, 
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Ahould  be  obliged  to  hold  that,  having  a  li- 
cense to  go  to  one  caboose  to  get  his  clothes, 
he  had  the  right  in  the  night-time  to  go  all 
over  the  yard,  and  finally  to  jump  upon  an- 
other, attached  to  a  moving  train,  make 
search  for  his  clothing,  and  then«  with  the 
train  still  in  motion,  to  jump  off  in  the 
darkness  in  a  yard  filled  with  side  tracks, 
switches,  and  other  necessary  appliances,  to 
say  nothing  of  switching  engines  and  moving 
freight  cars.  Some  of  the  reported  cases 
have  gone  quite  far  in  sustaining  verdicts 
where  the  question  was  a  close  one  with  re- 
spect to  the  line  of  duty  when  the  accident 
occurred,  but  not  one  of  these  approaches 


this  on  the  facts.  The  plaintiff  was  act  act- 
ing within  the  line  of  his  duty,  nor  withiB 
the  scope  of  his  employment,  when  jumping 
from  the  caboose,  nor  was  he  within  his  li- 
cense. 

Reference  has  been  made  to  the  Rosen- 
baum  Case,  and  plaintiff's  oounsd  insista 
that  it  warrants  the  verdict  here.  There  is 
no  ground  for  this  view.  Rosenbaum  w»s 
rightfully  on  the  train,  and  it  was  the  dutj 
of  the  company  to  provide  a  safe  track. 
Here  plaintiff  was  wrongfully  upon  a  mov- 
ing  train.  Nor  was  he  injured  by  anything 
which  happened  to  the  train,  but  by  the  act 
of  jumping  off.    Counsel  for  plaintiff  urge 


11  So.  807  (railroad  company  which  directs  a 
minor  servant  to  perform  some  duty  outside 
of  his  employment  does  not  thereby  become  an 
insurer  that  its  '*ways,  works,  and  machinery" 
are  absolutely  safe — ^fireman  of  seventeen  years 
ordered  to  throw  a  switch  which  had  a  ten- 
dency to  fly  back),  disapproving'  of  the  rule 
thus  laid  down  in  Pittsburgh,  C.  ft  St.  L.  R. 
Co.  V.  Adams  (1886)  105  lAd.  151,  5  N.  E. 
187:  When  a  servant  is  put  at  work 
outside  of  his  employment,  and  is  injured  by 
reason  of  defective  machinery,  railroad  tracks, 
etc,  without  his  fault,  the  master  is  liable, 
regardless  of  the  care  he  may  have  exercised  to 
keep  the  machinery,  railroad  tracks,  etc.,  in 
a  safe  condition.  When  a  servant  is  thus 
ordered  to  work  at  a  particular  place,  or  with 
particular  machinery  outside  of  his  employ- 
ment, the  master  impliedly  assures  him,  not 
only  that  he  has  exercised  reasonable  care  to 
have  the  place,  machinery,  etc,  in  a  safe  con- 
dition, but  also  that  they  are  in  a  safe  con- 
ditl<Mi  and  fit  for  the  business  for  which  they 
are  used. 

The  AJat>ama  court  said:  "We  think  the 
rule  declared  in  the  case  cited  .  .  . 
imparts  into  the  contract  of  employment  an  ob- 
ligation not  within  the  contemplation  of  the 
parties,  and  one  which  no  prudent  employer 
would  assume.  ...  A  railroad  owes  no 
higher  duty  to  a  passenger  than  that  here  im- 
posed upon  the  master  to  his  servant.  Does 
not  the  master  fully  discharge  his  obligation  in 
this  respect  to  all  his  employees  when  he  ex- 
ercises reasonable  care  and  diligence  in  seeing 
that  the  ways,  works,  and  machinery  are  such 
as  are  in  general  use  by  well-regulated  rail- 
roads, and  that  they  are  kept  in  proper  con- 
dition? We  know  of  no  sound  principle  of  law 
which  exacts  a  higher  degree  of  care  and  dili- 
gence on  the  part  of  the  master  to  his  em- 
ployee than  reasonable  care  and  diligence. 
.  .  .  Where  the  evidence  shows  that  the 
employment  Is  more  dangerous  than  that  within 
the  scope  of  his  employment,  or  that  the  serv- 
ant is  called  to  use  machinery  which  requires 
skill  not  possessed  by  the  servant  and  not  in 
use  in  the  regular  course  of  his  service  of  em- 
ployment, the  law  very  properly  holds  the  mas- 
ter liable,  under  proper  circumstances^  for  such 
injuries  as  may  result  from  the  increased  dan- 
ger; but  the  liability  here  rests  upon  different 
principles  from  those  which  would  make  the 
master  an  insurer  that  the  ways,  works,  and 
machinery  were  absolutely  perfect.  It  cannot 
be  said  that  the  master  has  exercised  reason- 
able care  and  diligence  for  the  safety  of  his 
servant,  when,  by  his  orders,  the  servant  Is 
exposed  to  greater  peril  than  that  which 
by  his  contract  of  employment  he  assumed,  or 
when  the  master  exposes  his  servant  of  im- 
mature years,  or  one  Inexperienced  and  un- 
skilled without  proper  Instruction  and  warning 
48  L.  R.  A. 


as   to   the   peril   of   machinery   or   ways    and 
works  dangerous  in  their  use.'* 

The  passage  cited  from  the  Indiana  case  un- 
doubtedly lays  down  the  role  too  strongly 
against  the  master.  That  the  implied  "a^rar- 
ance  of  safety"  deduced  from  a  specific  order 
Is  merely  an  assurance  of  safety  so  far  as  rea- 
sonable care  can  attain  it  has,  we  think,  never 
been  denied  as  regards  risks  within  the  scope 
of  the  employment,  and  there  Is  no  apparent 
reason  why  such  an  assurance  should  bear  a 
different  meaning  where  the  rlA  is  one  ont^ 
side  the  scope  of  the  employment. 

In  Anderson  v.  Morrison  (1876)  22  Kian. 
274,  the  contenticm  was  rejected  that  a  cause 
of  action  arises  in  favor  of  a  minor  who  la 
injured  in  consequence  of  being  sat  at  mors 
dangerous  work,  whether  this  change  in  his 
duties  was  negligent  or  prudent.  The  court 
said:  "The  plaintiff  claims  that  upon  being 
Injured  In  oonsequence  of  being  set  at  more 
dangerous  work  a  cause  of  action  arisea. 
whether  setting  him  at  the  more  dangeroos 
work  waa  undnr  the  circumstances,  a  neKll* 
gent  or  a  prudent  thing  to  do.  This  proposi- 
tion is  wrong,  and  the  charge  of  the  ooort 
correct.  If  an  employer  should  set  an  adnlt, 
who  had  capacity  to  take  care  of  himself,  and 
who  knew  the  risks,  to  do  a  dangerous  work, 
of  course  the  employer  would  not  be  liable  for 
an  injury  occurring  .to  the  employee  in  doing 
the  work.  And  it  would  be  the  same  if  tke 
employee  were  a  minor,  but  of  soflcieDt  ca- 
pacity to  avoid  the  danger,  and  who  knew 
of  the  danger  to  be  avoided.  There  could  be 
no  greater  wrong  in  putting  such  a  minor  to  do 
a  work  accompanied  with  risk  than  in  setting 
an  adult  to  do  it ;  and  when  it  would  he  proper 
to  put  a  minor  to  do  such  work  must  neces- 
sarily depend  upon  the  particular  circnas- 
stances  of  each  case,  upon  the  character  and 
degree  of  the  danger,  and  the  capacity  of  the 
minor  to  comprehend  and  avoid  it.  Putting 
the  minor  to  do  the  work  becomes  a  matter  of 
discretion  and  care,  to  be  exercised  with  refer- 
ence to  such  circumstances,  and  the  employer 
can  be  held  liable  only  where  he  does  not  ex- 
ercise such  discretion  and  care — ^that  is,  where 
he  is  negligent.  The  case  of  Union  P.  R.  Co.  v. 
Fort  (1878)  17  Wall.  658,  21  L.  ed.  730,  pn>> 
ceeds  upon  the  proposition  that  the  setting  the 
minor  In  that  case  to  do  the  perilous  work  for 
which  he  had  not  been  employed  was  an  im- 
prudent act,  and  not  on  the  ground  merely  that 
the  work  was  perilous  and  the  employee  a 
minor." 

A  simple  finding  of  a  Jury  that  the  plaintiff 
did  not  comprehend  the  dangers  incident  to  tha 
work  will  not  render  the  master  liable.  It  most 
also  be  shown  that  this  lack  of  comprehentfon 
was,  or  ought  to  have  been,  known  to  the  asaa- 
ter.  Cole  v.  Chicago  &  N.  W.  R.  Co.  (1888) 
71  Wis.  128,  87  N.  W.  84. 
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in  their  brief,  that  their  client  was  in  fact 
acting  under  defendant's  orders  at  the  time 
of  the  injury,  and  calls  attention  to  Uie  tes- 
timony found  in  folios  91  to  97,  Paper  Book. 
An  examination  of  the  testimony,  which  is 
the  conversation  between  plaintiff,  Gilson, 
and  the  train  master  at  the  latter's  office  at 
the  time  it  was  agreed  that  plaintiff  should 
go  out  on  No.  32,  pretty  conclusively  shows 
that,  if  he  had  obeyed  the  train  master's  di- 
rections or  orders,  there  given,  he  would 
have  been  asleep  in  Conductor  Campbell's 
caboose  when  the  accident  happened,  not  far 
from  9  p.  M.J  instead  of  pursuing  a  train  in 


motion,  and  jumping  on  and  off  the  platr 
forms  of  the  attached  caboose  as  it  moved 
through  the  yard.  No  injuries  would  have 
been  received  if  the  train  master's  directions 
had  been  promptly  followed. 

The  verdict  is  set  aside,  and,  as  defend- 
ant's counsel  moved  for  a  verdict  before  the 
case  was  submitted  to  the  jury,  which  mo- 
tion should  have  been  granted,  and  subse- 
quently moved  for  judgment  notwithstand- 
ing the  verdict,  the  court  below  is  ordered 
to  cause  judgment  to  be  entered  in  defend- 
ant'e  favor  on  the  remanding  of  the  case. 


Under  the  general  principle  of  the  law  of 
agency,  the  master  cannot  escape  responsibil- 
ity on  the  plea  that  the  superior  servant  who 
gave  the  negligent  order  should  not  have  given 
It.  Union  P.  R.  Co.  v.  Fort  (1873)  17  Wall. 
663,  21  L.  ed.  739. 

To  let  in  the  application  of  the  special  prin- 
ciples appropriate  to  this  class  of  cases,  It 
must,  in  any  event,  appear  that  the  order  really 
did  take  the  servant  outside  the  scope  of  his 
original  employment,  and  not  merely  direct  the 
performance  of  duties  somewhat  different  to 
those  which  were  required  from  him  in  the 
regular  course  of  his  work. 

In  Curran  v.  Merchants*  Mfg.  Co.  (1881)  180 
Mass.  374,  89  Am  Rep.  467,  it  was  contended 
that  the  case  was  taken  out  of  the  ordinary 
line  of  cases  in  which  the  servant  is  an  adult 
by  the  fact  that  the  plaintiff,  who  was  fourteen 
and  a  half  years  of  age,  and  had  worked  In  the 
null  two  and  a  half  years,  was  of  tender  years, 
and  was  set  to  work  in  an  unusual  place,  doing 
what  he  was  not  accustomed  to  do.  This  argu- 
ment was  rejected  on  the  ground  that  the  evi- 
dence was  that  the  work  he  was  doing  was  pre- 
cisely what  he  had  been  accustomed  to  do  from 
time  to  time  during  the  whole  term  of  his  em- 
ployment by  the  defendant,  and  that  his  in- 
jury did  not  proceed  from  the  fact  that  he  was 
working  in  dangerous  proximity  to  other  ma- 
chinery over  which  he  had  no  control. 

A  father  recovered  damages  for  the  death  of 
a  minor  son  through  the  negligence  of  a  fel- 
low servant,  while  he  was  engaged  in  work 
which,  although  it  was  outside  the  scope  of 
his  regular  employment,  he  had  sometimes  done 
before  with  the  knowledge  ot  the  father.  Ohio 
&  M.  R.  Co.  V.  Hammersley  (1867)  28  Ind.  871. 
A  complaint  alleging  that  the  injury  was  re- 
ceived while  the  servant,  a  tunnel  repairer,  was 
traveling  on  a  train  from  one  tunnel  to  an- 
other under  the  order  of  the  superintendent, 
does  not  show  a  wrongful  transfer  from  his 
f^oneral  line  of  employment.  Copper  v.  Louis- 
ville, £.  &  8t.  L.  R.  Co.  (1885)  103  Ind.  305, 
2  N.  B.  749. 

IV.     Ri9k9  of  worh  outride  icope  of    employ- 
ment, when  deemed  to  be  ae%umed. 

Vhe  mere  fact  that  a  servant  yielded  obedi- 
ence to  an  order  which  required  him  to  under- 
take duties  different  from  those  covered  by  the 
agreement  under  which  he  entered  the  employ- 
ment will  not  Justify  the  inference  that  he  as- 
snmed  the  risks  accompanying  the  perform- 
ance of  the  new  duties.  (Chicago  &  N.  W.  R. 
Co.  T.  Bayfield  (1877)  37  Mich.  206 ;  Union  P. 
R.  Co.  V.  Port  (1873)  17  Wail.  663,  21  L.  ed. 
739;  Iieary  v.  Boston  &  A.  R.  Co.  (1886)  139 
Mass.  680,  62  Am.  Rep.  733,  2  N.  E.  115 ;  North- 
em  P.  Coal  Co.  v.  Richmond  (1803)  16  U.'  B. 
App.  262,  8  Fed.  Rep.  766,  7  C.  C.  A.  485 
(boy  employed  as  **trapper*'  in  mine  directed 
to  assist  drawers  of  cars)  ;  Helm  v.  O'Rourke 
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(1894)  46  La.  Ann.  178,  15  So.  400  (work- 
man killed  by  the  bursting  of  a  boiler  while 
it  was  being  tested,  he  having  been  called  away 
from  his  regular  duties)  ;  Michael  v.  Roanoke 
Mach.  Works  (1894)  90  Va.  492,  19  S.  E.  261 
(boiler  maker's  helper  temporarily  removed 
to  another  department)  ;  Consolidated  Coal  Co. 
V.  Haennl  (1893)  146  111.  614,  36  N.  E.  162. 
Affirming  (1892)  48  111.  App.  116  (blacksmith 
directed  to  assist  In  raising  a  smoke-stack). 

The  servant's  implied  assumption  of  risks  is 
confined  to  the  particular  work  and  class  of 
work  for  which  he  is  employed.  There  is  no 
implied  undertaking  except  as  it  accompanies 
and  Is  a  part-  of  the  contract  of  hiring  between 
the  parties.  On  the  other  band,  if  the  servant, 
by  the  orders  of  the  master,  is  carried  beyond 
the  contract  of  hiring,  he  is  carried  away  from 
his  implied  undertaking  as  to  risks.  If  the 
master  orders  him  to  work  temporarily  in  an- 
other department  of  the  general  business, 
where  the  work  is  of  such  a  different  nature 
and  character  that  it  cannot  be  said  to  be 
within  the  scope  of  the  employment,  and  where 
he  is  associated  with  a  different  class  of  em- 
ployees, he  will  not,  by  obeying  such  orders, 
necessarily  assume  the  risks  incident  to  the 
work,  and  the  risks  of  negligence  on  the  part 
of  such  employees.  Pittsburgh,  C.  &  St.  L.  R. 
Co.  V.  Adams  (1886)  105  Ind.  151,  164,  6  N. 
E.  187. 

The  following  from  a  well-known  text  book 
has  been  Judicially  approved :  "It  has  been 
often — and  very  Justly — remarked  that  a  man 
may  decline  any  exceptionally  dangerous  em- 
ployment, but  if  he  voluntarily  engages  in  It 
he  should  not  complain  because  it  is  danger- 
ous. Nevertheless,  where  one  has  entered  upon 
the  employment  and  assumed  the  incidental 
risks,  it  is  not  reasonable  to  hold  that  other 
risks  which  he  is  directed  by  the  master  to  as- 
sume are  to  be  left  to  rest  upon  his  shoulders, 
merely  because  he  did  not  take  upon  himself 
the  responsibility  ot  throwing  up  the  employ- 
ment instead  of  obeying  the  order."  Cooley 
Torts,  655,  quoted  In  Brazil  Block  Coal  Co.  v. 
Hoodlet  (1891)  129  Ind.  327,  336,  27  N.  B. 
741. 

Knowledge  of  the  danger  the  material  point. 

Such  an  assumption  must  be  established  by 
the  same  evidence  as  is  required  in  the  case  ef 
other  kinds  of  extraordinary  risks.  It  is  abso- 
lutely negatived  by  proo<  that  the  servant  was 
excusably  ignorant  of  the  risk  to  which  his 
obedience  exposed  him.  Palmer  v.  Michigan  C. 
R.  Co.  (1891)  87  Mich.  281,  49  N.  W.  613 
(section  man  upon  a  railroad  does  not  assume 
the  risks  incident  to  loading  rails  upon  a  mov- 
ing train  in  an  unusual  manner;  Walker  v. 
Lake  Shore  ft  M.  8.  R.  Co.  (1895)  104  Midi. 
606,  62  N.  W.  1032  (section  foreman  killed  by 
the  recoil  of  a  trolley  wire  which  he  was  ordered 
by  the  roadmaster  to  cut.    Grant,  J.,  dissented 
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on  the  ground  that  this  eonoequence  was  a 
patent  risk,  as  well  as  on  the  more  general 
ground  that  no  negligence  on  the  part  of  the 
company  was  established  in  regard  to  the  sup- 
ply of  improper  tools  for  the  work). 

As  where  the  summons  to  undertake  the  un- 
famliiar  duties  has  to  be  obeyed  promptly,  and 
the  servant  neither  knows  the  danger  nor  how 
to  guard  against  It.  Mann  y.  Oriental  Print 
Works  (1875)  11  R.  I.  152  (one  hired  as  a 
fireman  suddenly  called  on  to  assist  the  en- 
gineer In  throwing  a  belt). 

Or  where  the  seryant,  by  reason  of  his 
youth  or  inexperience,  is  incapable  of  under- 
standing the  hazards  to  be  encountered. 

On  the  other  hand,  the  responsibility  for 
such  injuries  as  may  result  from  obedience  to 
the  order  will  be  held  to  have  been  accepted 
by  the  servant  under  any  circumstances  which 
would  have  justified  that  inference,  where  the 
extraordinary  risk  was  one  within  the  scope  of 
the  original  contract. 

In  Fort  Smith  Oil  Co.  ▼.  Slover  (1893)  68 
Ark.  168,  24  S.  W.  106,  the  following  instruc- 
tion was  disapproved:  "The  servant's  im- 
plied assumption  of  risk  is  confined  to  the  par- 
ticular work  or  class  of  work  for  which  he  is 
employed.  There  is  no  implied  undertaking  of 
risks,  except  such  as  accompany,  and  are  part 
of,  the  contract  of  hiring  between  the  parties. 
If  the  servant,  by  the  express  or  implied  au- 
thority of  the  master,  is  carried  beyond  the 
contract  of  hiring,  he  is  carried  away  from  his 
implied  undertaking  as  to  risks.  If  the  master 
orders  him  to  work  temporarily  in  another  de- 
partment of  the  general  business  where  the 
work  is  of  such  a  different  nature  and  character 
that  it  cannot  be  said  to  be  within  the  scope 
of  the  employment,  and  where  he  is  as- 
sociated with  a  different  class  of  em- 
ployees, he  will  not,  by  obeying  such  or- 
ders, assume  the  risks  incident  to  that  service, 
or  assume  the  risks  of  the  negligence  of  such 
class  of  employees,  but  would  be  entitled  to 
recover.  If  injured  by  reason  of  the  negligence 
of  such  class  of  employees ;  provided  he  him- 
self was  not  guilty  of  contributory  negligence.'* 

He  assumes,  therefore,  all  the  ordinary  risks 
of  the  new  duties.  Millar  y.  Madison  Car  Co. 
(1S95)  130  Mo.  617,  31  B.  W.  674  (the  court 
remarked  that  by  its  ruiing  It  did  not  mean 
that  the  servant  assumed  the  risk  of  a  de- 
fective appliance  of  which  he  knew  nothing, 
or  dangers  which  were  not  viaible,  but  the  risks 
that  ordinarily  attended  the  working  of  a  rea- 
sonably safe  appliance  of  the  same  character). 

So  far  as  he  is  competent  to  apprehend 
them.  Pittsburgh,  C.  &  St.  L.  R.  Co.  v.  Adams 
(1886)  105  Ind.  161,  6  N.  E.  187. 

Whether  he  be  a  minor  or  an  adult.  See  the 
passage  cited  In  III.  §upra»  from  the  opinion  in 
Anderson  v.  Morrison  (1875)  22  Minn.  274. 

So  far  as  the  language  goes,  Foley  v.  Cali- 
fornia Horsehoe  Co.  (1896)  115  Cal.  184,  47 
Pac.  42,  seems  to  be  contra  as  regards  minors; 
but  the  case  is  one  of  those  in  which  the  phrase 
"assumption  of  risks"  is  improperly  used  to  ex- 
press a  want  of  care. 

The  risks  thus  presumed  to  be  accepted  are 
those  susceptible  of  being  described  by  the 
same  words  that  are  employed  to  des  .  .ate  ex- 
traordinary risks  within  the  scope  of  the  original 
employment;  as  "apparent."  Walker  v.  Lake 
Shore  &  M.  S.  R.  Co.  (1895)  104  Mich.  606,  62 
N.  W.  1032. 

Or  "obvious."  Feely  v.  Pearson  Cordage  Co. 
(1894)  161  Mass.  426.  87  N.  E.  368;  Leary  v. 
Boston  &  A.  R.  Co.  (1885)  139  Mass.  580.  52 
Am.  Rep.  733,  2  N.  B.  116  (tot  facts,  see  VII. 
b.  infra;  Wormell  v.  Maine  C.  R.  Co.  (1887)  79 
Me.  897,  10  Atl.  49 ;  Gavlgan  v.  Lake  Shore  & 
M.  8.  R.  Co.  (1896)  110  Mich.  71,  67  N.  W. 
48  L.  R.  A. 


1097  (experienced  section  hand  engaged  with 
others  in  relaying  a  spur  track  during  the 
progress  oi  which  it  became  necessary  to  move 
cam,  was  climbing  at  the  command  of  the  sec- 
tion boss  upon  one  of  the  cars  to  set  the  brakes 
thereon  and  Injured  by  the  act  of  the  other 
hands  in  violently  bumping  said  car  with  aa- 
other). 

Or  so  "open  and  manifest*'  that  an  ordinary 
man,  under  the  same  circumstances,  would  hare 
ascertained  them  by  the  exercise  of  reasonable 
diligence.  East  St.  Louis  Ice  &  Cold  Btorace 
Co.  V.  ScuUey  (1896)  68  111.  App.  147. 

So,  also,  no  ajctlon  is  maintainable,  where 
the  servant  had,  as  compared  with  the  master, 
a  better  opportunity  to  see  and  know  the  ex- 
tent of  the  danger.  Houston  ft  T.  C.  R.  Ca  v. 
Fowler  (1882)  56  Tex.  452  (employee  killed  bj 
derailment  due  to  a  wash-out  while  travelins 
on  a  relief  train). 

Or  an  equal  opportunity.  Thus,  the  fact 
that  an  employee  in  a  quarry  was  called  from 
a  safe  employment  to  that  upon  which  he  vai 
engaged  at  the  time  of  the  accident  will  not 
enable  him  to  recover  for  injuries  from  the 
fall  on  him  of  the  stone  under  which  he  wa< 
drilling,  such  fall  being  due  to  seams  in  the 
stone,  and  the  hammering  by  the  foreman  upuo 
the  wedges  at  the  top,  where  such  employee 
was  experienced  In  quarry  work,  knew  the  ex- 
istence of  seams  and  the  danger  therefrom,  and 
had  an  equal  opportunity  with  the  master  and 
foreman  of  ascertaining  whether  there  were 
seams  in  the  particular  stone.  Reed  v.  Stock- 
meyer  (1896)  34  U.  S.  App.  727.  74  Fed.  Rep 
186,  20  C.  C.  A.  381. 

This  rule,  of  course,  contemplates  a  corapre^ 
hension  of  the  danger,  and  not  merely  a  knoFl- 
edge  of  the  material  conditions.  Northern  P. 
Coal  Co.  V.  Ricnmond  (1893)  15  U.  8.  App. 
262,  68  Fed.  Rep.  756,  7  C.  C.  A.  485.  (boy  of 
fourteen  Injured  through  stumbling  over  a 
lump  of  coal  near  a  track  in  a  mine,  he  being 
aware  that  It  was  there — ^for  Jury  to  say  wheth- 
er he  appreciated  the  risk). 

According  to  several  decisions  In  Iniiiana,  the 
fact  that  the  risk  involved  was  as  open  to  tht^ 
observation  of  the  servant  as  of  the  master 
will  not  warrant  the  Inference  that  It  was  as- 
sumed, as  in  cases  where  the  work  was  wlihio 
the  scope  of  the  employment,  the  theory  beinx 
that  the  master's  order  operates  as  an  impIie<J 
assurance  of  safety  which  precludes  him  from 
raising  any  defense  but  that  of  contritnitory 
negligence.  The  doctrine  so  formulated.  It  wiU 
be  observed,  makes  the  specific  order  the  cos- 
trolling  factor,  and  brings  this  class  of  cases 
within  the  range  of  the  same  principle  as  those 
developed  in  the  note  to  McKee  ▼.  Tonrtei- 
lotte  (Mass.)  ante,  642;  Nail  v.  Louisville 
N.  A.  &  C.  R.  Co.  (1891)  129  Ind.  260,  28  N 
B.  188,  611  (employee  called  out  to  avert  the 
threatened  destruction  of  a  bridge  by  a  freshK) . 
Louisville.  E.  ft  St.  L.  Consol.  R.  Co.  v.  Haa- 
ning  (1892)  181  Lnd.  528.  31  N.  B.  187  (car  r^ 
pairer  directed  by  his  superior  to  repair  a  car 
on  a  switch  track,  instead  of  on  the  tracks  pity- 
vided  for  that  special  purpose  and  upon  which 
no  trains  are  run  or  switched). 

The  position  of  the  court  is  thus  explained 
in  Brazil  Block  Coal  Co.  v.  Hoodlet  (1891)  i::? 
Ind.  327,  27  N.  E<  741  (servant  who  nsa&wy 
worked  above  ground  as  a  blacksmith  injured 
while  passing  round  an  unprotected  shaft  the 
condition  of  which  was  obvious,  after  he  ha4 
completed  some  work  In  it). 

"When  a  master  orders  a  servant  to  do  sosw- 
thing  which  involves  encountering  a  risk  &«: 
contemplated  in  his  employment,  although  the 
risk  is  equally  open  to  the  observation  of  bothL 
it  does  not  necessarily  follow  that  the  servaa: 
either  assumes  the  increased  risk,  or  Is  asgl^ 
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gent  tn  obeying  the  order.  If  the  apparent 
danger  is  such  that  a  man  of  ordinary  prudence 
would  not  take  the  risk,  the  servant  acts  at  his 
peril.  Bat  unless  the  apparent  danger  Is  such 
as  to  deter  a  man  of  ordinary  prudence  from 
encountering  It,  the  servant  will  not  be  com- 
pelled to  abandon  the  service,  or  assume  all  ad- 
di  Clonal  risk,  but  may  obey  the  order,  using 
care  in  proportion  to  the  risk  apparently  as- 
sumed, and  If  he  Is  Injured  the  master  must  re- 
spond in  damages.**  See  also  Arcade  File 
Works  V.  Juteau  (1896)  15  Ind.  App.  461.  40 
N.  E.  818,  44  N.  B.  32G. 

The  effect  of  this  theory  Is  that  the  master 
becomes  an  Insurer  of  the  safety  of  the  servant. 
Pittsburgh,  C.  &  St.  L.  R.  Co.  v.  Adams  (1886) 
10.0  Ind.  151,  5  N.  B.  187.  Yet  the  case  ex- 
pressly recognizes  the  doctrine  that  risks*  if 
comprehended,  are  assumed. 

Kven  where  an  assumption  of  the  risk  may 
be  Inferred,  the  servant  may  still  recover  If  it 
appears  that  the  master,  by  his  failure  to  dls- 
chnrge  his  continuing  duty  to  keep  the  appli- 
ances safe,  has  exposed  the  servant  to  addition- 
al risks  after  the  new  work  has  been  under- 
taken. Nail  y.  Louisville,  N.  A.  &  C.  B.  Co. 
(1891)  129  Ind.  260,  28  N.  R.  183,  611. 

As  in  all  cases  of  extraordinary  risks,  the 
question  whether  the  servant  appreciated  the 
risks  of  new  duties  is  primarily  for  the  jury. 
Foley  V.  California  Horseshoe  Co.  (1896)  116 
Cal.  184,  47  Pac.  42. 

V.  Doctrine  of  common  employment  qualified 
OM  reyarde  ecrvante  working  outside  the 
scope  of  their  employment. 

An  important  exception  to  the  doctrine  of 
common  employment  is  created  by  the  rule  that 
the  giving  of  an  order  which  requires  the  serv- 
ant to  perform  duties  not  included  in  the  or- 
iginal contract  constitutes  actionable  negligence 
where  audi  servant  is  plainly  unfitted  for  the 
new  duties. 

The  nature  and  extent  of  this  exception  may 
be  stated  thus:  The  principle  that  the  master 
is  not  precluded  from  relying  on  the  defense  of 
common  employment  by  the  mere  fact  that  the 
plaintiff's  Injury  was  received  in  consequence 
of  his  complying  with  an  order  given  by  a  su- 
perior coservant  having  the  right  to  control 
him  as  to  the 'manner  of  doing  his  work,  is  not 
applicable  in  cases  where  that  order  requires 
the  performance  of  duties  outside  the  scope  of 
the  plaintiff's  original  contract.  Under  these 
circumstances  the  sole  question  to  be  deter- 
mined, in  so  far  as  the  master's  liability  de- 
pf-nds  np<m  the  representative  character  of  the 
delinquent  coservant.  Is  whether  the  order 
which  occasioned  the  injury  was  one  which  he 
had  authority  to  give. 

In  Union  P.  R.  Co.  r.  Fort  (1878)  17  Wall. 
r*T*:i,  21  L.  ed.  789,  Affirming  (1871)  2  Dill. 
•259,  Fed.  Cas.  No.  4,062,  the  court,  after  stat- 
ing the  rule  as  to  common  employment,  said: 
**This  rule  proceeds  on  the  theory  that  the  em- 
ployee, in  entering  the  service  of  the  principal, 
is  presnmed  to  take  upon  himself  the  risks  Incl- 
deut  to  the  undertaking,  among  which  are  to  be 
counted  the  negligence  of  fellow  servants  in 
tho  same  employment,  and  that  considerations 
of  public  policy  require  the  enforcement  of  the 
rule.  But  this  presumption  cannot  arise  where 
tli(^  risk  Is  not  within  the  contract  of  service, 
and  the  servant  had  no  reason  to  believe  he 
would  have  to  encounter  It.  If  it  were  other- 
wise, principals  would  be  released  from  all  ob- 
ligations to  make  reparation  to  an  employee 
in  a  subordinate  position  for  any  injury  caused 
by  the  wrongful  conduct  of  the  person  placed 
over  him,  whether  they  were  fellow  servants 
In  the  samff  common  service  or  not.  Such  a 
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doctrine  would  be  subversive  of  all  just  ideas 
of  the  obligations  arising  out  of  the  contract 
of  service,  and  withdraw  all  protection  from 
the  subordinate  employees  of  railroad  corpora- 
tions. These  corporations,  instead  of  being  re- 
quired to  conduct  their  business  so  as  not  to  en- 
danger life,  would,  so  far  as  this  class  of  per- 
sons were  concerned,  be  relieved  of  all  pecuni- 
ary responsibility  in  case  they  failed  to  do  it. 
A  doctrine  that  leads  to  such  results  is  unsup- 
ported by  reason,  and  cannot  receive  our  sanc- 
tion. ...  .  If  the  order  had  been  given  to 
a  person  of  mature  years,  who  had  not  engaged 
to  do  such  work,  although  enjoined  to  obey  the 
directions  of  his  superior,  it  might  with  some 
plausibility  be  argued  that  he  should  have  dis- 
obeyed it,  as  he  must  have  known  that  its  exe- 
cution was  attended  with  danger.  Or,  at  any 
rate.  If  he  chose  to  obey,  that  he  took  upon  him- 
self the  risks  incident  to  the  service.  But  this 
boy  occupied  a  very  different  position.  How 
could  he  be  expected  to  know  the  peril  of  the 
undertaking?  Ue  was  a  mere  youth,  without 
experience,  and  not  familiar  with  machinery. 
Not  being  able  to  judge  for  himself  he  had  a 
right  to  rely  on  the  judgment  of  Collett,  and, 
doubtless,  entered  upon  the  execution  of  the 
order  without  apprehension  of  danger.*' 

One  of  the  grounds  on  which  the  decision 
in  Chicago  &  N.  W.  R.  Co.  v.  Bayfield  (1877) 
87  Mich.  205.  rested,  was  thus  stated  by  Cooley. 
Ch.  J. :  "We  also  think  that  where 
the  superior  servant,  by  means  of  an 
authority  which  he  exercises  by  dele- 
gation of  the  master,  wrongfully  exposes 
the  service,  and  in  consequence  he  is 
Jury,  the  master  must  respond.  It  Is  only 
where  the  risks  properly  pertain  to  the  busi- 
ness, and  are  incident  to  it,  that  the  master  is 
excused  from  responsibility ;  and,  a  risk  of  this 
nature  not  being  one  of  the  kind,  the  general 
rule  applies,  and  he  must  answer  for  the  mis- 
conduct of  his  agent." 

The  court  adouted  the  broad  contention  of 
the  plaintiff  that,  if  the  master  wrongfully 
sends  his  servant  into  a  dangerous  place,  or  ex- 
poses him  to  a  risk  not  connected  with 
the  service  and  in  consequence  he  Is 
Injured,  the  rule  which  exempts  the 
master  from  responsibility  has  no  applica- 
tion, because  the  risk  is  not  one  which 
the  servant  has  assumed ;  and  that  If,  instead 
of  being  sent  by  the  master  in  person,  the  serv- 
ant is  thus  wrongfully  exposed  to  danger  by 
one  whom  the  master  has  placed  over  him,  and 
to  whose  orders  he  is  subjected,  the  responsibil- 
ity is  the  same;  the  wrongful  act  of  this  su- 
perior being  In  law  the  wrongful  act  of  the  mas- 
ter himself. 

This  case  was  followed  In  Walker  v.  Lake 
Shore  &  M.  S.  R.  Co.  (1895)  104  Mich.  606,  62 
N.  W.  1032,  and  by  two  Judges  in  Rodman  v. 
Michigan  C.  R.  Co.  (1884)  66  Mich.  67,  64  Am. 
Rep.  348,  20  N.  W.  788. 

In  Hayes  v.  Colchester  Mills  (1894)  69  Vt. 
1,  87  Atl.  269,  the  court  argued  as  follows: 
If  this  service  was  beyond  the  plaintiff's  capaci- 
ty, and  so  outside  the  scope  of  his  employment, 
he  did  not  assume  the  risks  attendant  upon  it. 
A  person  of  mature  years  might  have  been  held 
to  have  assumed  them  by  consenting  to  do  the 
work ;  but  the  rights  of  a  child  are  not  per- 
mitted to  depend  upon  his  ability  to  discrimi- 
nate promptly  as  to  the  work  required  of  him, 
or  to  refuse  obedience  to  the  command  of  his 
superior.  This  limitation  of  the  plalntlfTs 
risk  renders  the  doctrine  of  fellow  servant  In- 
applicable. In  entering  the  defendant's  serv- 
ice, the  plaintiff  assumed  only  such  risks  aris- 
ing from  the  negligence  of  his  coemployees  as 
might  be  Incurred  within  the  scope  of  his  em- 
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ployment.  So  It  1b  not  necessary  to  determine 
whether  the  nature  and  extent  of  Sturgis^s  au- 
thority oyer  the  plaintiff  were  such  as  to  ex- 
clude him  from  the  relation  of  fellow  serrant. 
The  effect  of  his  authority  over  the  plaintiff  Is  to 
be  considered  without  reference  to  that  relation. 
The  defendant  assigned  Sturgis  to  the  care  of 
the  machinery,  and  placed  the  plaintiff  under 
his  orders.  If  Sturgis,  acting  within  the 
sphere  of  his  own  duty,  required  of  the  plaintiff 
a  service  which  was  outside  his  employment, 
and  which  a  prudent  master  would  not.  have  Im- 
posed upon  a  person  of  his  years,  strength, 
and  Judgment,  the  defendant  Is  liable  for  the 
consequences  of  the  improper  order. 

in  Brasll  Block  Coal  Co.  v.  Gaffney  (1880) 
119  Ind.  455,  4  L.  B.  A.  850,  21  N.  B.  1102,  the 
court,  in  holding  that  a  mine  boss  who  directed 
a  ten-year-old  boy  to  leave  his  own  work  and 
undertake  more  dangerous  duties,  was  not  a 
fellow  servant  of  the  boy,  nid:  *'Nor  do  we 
rest  our  conclusion  upon  the  maxim  Responde- 
at iuperiar,  Mushett  (if  not  Haines)  under 
the  circumstances  of  this  case,  was  the  agent 
of  the  appellant,  and  the  superior  of  the  ap- 
pellee. It  was  his  right  to  command,  and  the 
appellee's  duty  to  obey,  and,  considering  the 
Immature  age  of  the  appellee,  we  must  assume 
that  he  obeyed  the  commands  of  his  superiors, 
supposing  that  It  was  his  duty  so  to  do,  without 
regard  to  the  dangers  or  hazards  that  he  would 
encounter,  and  without  a  knowledge  thereof." 

See  also  Jones  v.  Old  Dominion  Cotton  Mills 
(1886)  82  Va.  140  (order  given  by  foreman)  ; 
Mann  v.  Oriental  Print  Works  (1876)  11  R.  1. 
152  (order  given  by  engineer  to  fireman)  ;  Or- 
man  v.  Mannlx  (1892)  17  Colo.  664,  17  L.  R.  A. 
602,  80  Pac.  1037  (order  given  by  gang  fore- 
man) ;  and  the  cases  cited,  p<u9im,  in  note. 

In  nearly  all  the  cases  in  which  this  aspect 
of  the  master's  liability  has  come  under  con- 
sideration the  injured  servant  has  been  a  minor, 
and  language  has  sometimes  been  used  which 
indicates  that  the  benefit  of  this  qualification 
of  the  doctrine  of  common  employment  can  only 
be  claimed  by  minors. 

Mann  v.  Oriental  Print  Works  (1875)  11  R. 
I.  152,  was  a  case  of  an  adult,  so  far  as  ap- 
pears. 

in  Randall  t.  Baltimore  de  O.  R.  Co.  (1883) 
109  U.  S.  483,  27  L.  ed.  1005,  8  Sup.  Ct.  Rep. 
322,  Gray,  J.,  said  that  the  principle  of  Union 
P.  R.  Co.  V.  Port  (1873)  17  Wall.  658,  21  L. 
ed.  739,  was  that,  the  servant  '*belng  a  minor, 
he  was  performing,  by  direction  of  his  superior, 
work  outside  of  and  disconnected  with  the  con- 
tract which  his  father  had  made  for  him  with 
the  defendant." 

In  Leary  v.  Boston  ft  A.  R.  Co.  (1886)  130 
Mass.  580,  52  Am.  Rep.  738.  2  N.  B.  115,  also, 
it  was  remarked  that  the  controlling  factor  was 
that  plaintiff  was  a  minor. 

But  with  all  deference  to  the  eminent  Judges 
who  have  taken  this  view,  the  present  writer 
ventures  to  express  an  opinion  that  it  is  neither 
consistent  with  the  reasoa  of  the  qualification 
nor  sustained  by  the  authorities,  not  excepting 
even  the  case  commented  upon.  One  of  the 
grounds  upon  which  the  Supreme  Court  of  the 
United  States  upheld  the  servant's  right  of  ac- 
tion in  Union  P.  R.  Co.  ▼.  Fort  (1878)  17  Wall. 
553,  21  L.  ed.  739  (as  will  be  seen  by  reading 
the  extract  from  the  opinion  In  note),  was  that 
he  *'had  no  reason  to  believe  he  would 
have  to  encounter'*  the  risk  which  caused  his 
injury.  Manifestly  this  element  of  nonantlcl- 
pat  ion  is  of  precisely  the  same  evidential  im- 
port in  the  case  of  adults  as  in  the  case  of  serv- 
ants, in  so  far  as  it  operates  prima  facie  to 
negative  that  knowledge  which  is  supposed  to 
exist  with  regard  to  the  ordinary  risks  of  work 
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within  the  scope  of  the  employment.  Up  to 
this  stage  of  the  Inquiry,  therefore,  adults  and 
minors  stand  on  the  same  footing. 

The  second  question  Involved  is  that  which 
is  discussed  In  the  laUer  part  of  the  opinion  la 
Union  P.  R.  0>.  v.  Fort,  vt»„  whether  this  pre- 
sumption of  excusable  Ignorance  Is  overcome 
by  the  specific  evidence  which  Is  relied  upon  to 
prove  actual  or  constructive  notice  of  the  risk. 
This  question  is  wholly  distinct  from  the  other, 
and,  in  considering  it,  the  minority  of  the  serv- 
ant undoubtedly  becomes  material,  for  exactly 
the  same  reasons  as  where  the  aztraordiaary 
risk  is  one  within  the  scope  of  the  servant's  em- 
ployment. To  this  extent,  therefore,  and  no 
further.  It  Is  submitted,  the  tender  age  of  tiie 
plaintiff  is  a  controlling  factor  in  the  cases 
which  established  this  limitation  of  the  do^ 
trine  of  common  employment.  Minority,  in 
short,  makes  It  more  difficult  for  the  master 
ultimately  to  prevail  on  the  ground  of  an  ai- 
sumption  of  the  risks  of  new  duties,  but  this  li 
only  because  the  general  inference  of  a  nonaa- 
sumption  of  those  risks  which  is  drawn  from 
the  servant's  nonantidpation  is  more  readily 
rebutted  by  specific  evidence  In  the  case  of 
adults  than  in  the  case  of  minors. 

VI.     Ooniribuiory  negligenoe  as  •  defeme. 

In  obeying  orders  generally. 

The  general  rule,  as  formulated  by  an  emi- 
nent judge.  Is  that,  where  a  master  command! 
a  servant  to  go  outside  of  his  regular  employ- 
ment to  do  a  work  which  is  attended  with  spe- 
cial danger,  and  the  servant.  In  response  to  the 
specific  commands  of  his  master,  goes  and  doei 
the  work  In  the  way  and  at  the  time  directed, 
the  fact  that  the  servant  knew  that  it  wu 
dangerous  renders  him,  as  matter  of  law.  gaiity 
of  contributory  negligence,  unless  the  character 
of  the  danger  be  so  patent  and  so  extreme  that 
no  one  but  a  foolhardy,  reckless  man  would  at- 
tempt it.  English  ▼.  Chicago^  M.  &  St  P.  R 
Co.  (1885)  24  Fed.  Rep.  908.  per  Brewer,  J. 
A  similar  principle  holds  where  the  order  vai 
given  by  a  superior  servant,  clothed  with  au- 
thority to  direct  the  servant  who  brings  the 
action. 

In  Chicago  ft  N.  W.  R.  Co.  v.  Bayfield  (1877. 
37  Mich.  205,  It  was  agreed  that,  even  if  the 
superior  servant  who  gave  the  order  represented 
the  company  ad  haino  vicem,  the  act  of  the 
plaintiff  in  obeying  was  his  own  voluntary  act, 
and  that  the  case  was  the  ordinary  one  of  eoa- 
tributory  negligence.  This  contention  did  not 
prevail.  Cooley,  Ch.  J.,  said  :  "When  one  per- 
son engages  in  the  employment  <rf  another,  he 
undertakes  to  obey  all  lawful  orders,  and  he 
subjects  himself,  for  any  failure  to  do  so,  to 
the  double  liability  of  being  expelled  from  the 
employment  and  of  being  required  to  pay  dam- 
ages. It  is  true  the  master  had  no  right  to 
direct  him  to  do  anything  not  contemplated  la 
the  employment;  but  when  one  thus  contracts 
to  submit  himself  to  the  orders  of  another, 
there  must  be  some  presumption  that  the  orders 
he  receives  are  lawful,  the  giving  of  the  orders 
l>elng  of  Itself  an  assumption  that  they  are  law- 
ful ;  and  the  servant  who  refused  to  ob«y  would 
take  upon  himself  the  burden  of  showing  a 
lawful  reason  for  the  refusal.  This  of  Itself 
is  sufficient  reason  for  excusing  the  servant 
who  declines  the  responsibility  In  any  case  In 
which  doubts  can  possibly  exist.  He  shoold 
assume  that  the  order  la  given  In  good  faith 
and  in  the  belief  that  it  is  rightful ;  and  if.  In 
his  own  Judgment,  It  is  unwarranted,  it  is  not 
for  the  master  to  insist  that  the  servant  vat 
in  the  wrong  In  not  refusing  obedience.  Be- 
spect  for  the  master,  as  well  as  a  c<msIderation 
for  his  own  Interest,  may  very  property  Indsa 
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him  to  wftlTe  hit  own  Judgment  for  that  of  his 
■Qi^rlor,  and,  instead  of  engaging  in  disputes, 
and  being,  perhaps,  ejected  from  his  employ- 
ment, to  leave  questions  of  doubt  for  future 
settlement.  Now,  although  we  think  on  the 
facts,  as  the  jury  has  found  them,  there  was  no 
authority  to  send  Williams  to  handle  the 
brakes,  yet  the  point  was  not  so  clear  but  that 
serious  question  was  made  of  it  on  the  trial, 
and  it  would  be  grossly  unjust  to  compel  the 
servant  at  his  peril  to  decide  correctly  on  the 
validity  of  an  order  presumptively  lawful  when 
the  consequences  of  even  a  correct  decision 
might  be  apparent  Insubordination,  and  perhaps 
difficulty  and  litlgatioii.  It  is  perfectly  just 
under  such  circumstances  to  leave  upon  the 
master  the  responsibility  he  assumed  in  giving 
an  unwarranted  order,  and  to  hold  that  the 
servant  is  not  blamable  in  yielding  Obedience  to 
bis  superior." 

See  also  Galveston  Oil  Co.  ▼.  Thompson 
(1890)  76  Tez.  23b,  18  8.  W.  60;  Clark  County 
Cement  Co.  t.  Wright  (1807)  10  Ind.  App. 
630,  45  N.  B.  817  (complaint  not  demurrable 
because  it  shows  undertaking  of  new  and  more 
dangerous  duties)  ;  Pittsburgh,  C.  &  St.  L.  R. 
Co.  V.  Adams  (1880)  106  Ind.  161,  6  N.  B. 
187   ia*guendo). 

In  Frandsen  v.  Chicago^  B.  I.  ft  P.  R.  Co. 
(1873)  36  Iowa,  872,  it  was  argued  that  if  it 
was  negligence  for  a  foreman  of  a  repair  gang 
to  order  his  men  to  enter  the  railway  cutting 
with  a  handcar  which  was  run  down.  It  was 
negligence  on  the  part  of  plaintiff  to  go  uxK>n 
It,  and  that  he  should  have  refused.  But  the 
court  said:  **A  judicial  sanction  to  such  In- 
subordination would  breed  an  infinity  of  acci- 
dents. Although  the  trkln  was  behind  time, 
this  would  not  justify  the  boss  and  men,  who 
constitute  the  repairing  force.  In  setting  off 
their  hand  car  and  awaiting  the  train.  It 
might  not  arrive  for  hours,  or  possibly  might 
itself  be  awaiting  the  arrival  of  the  hand  car 
with  men,  tools,  and  materials  to  repair  a 
breach  or  remove  obstructions  which  stayed  its 
progress.  The  repairing  force,  then,  should 
move  on,  both  prudently  and  obediently,  to  the 
discharge  of  its  full  duty.'* 

See  also  Kehler  v.  Bchwenk  (1892)  161  Pa. 
619.  26  Atl.  130;  Orman  v.  Mannix  (1892)  17 
Colo.  664,  17  L.  R.  A.  602,  80  Pac.  1037 ;  Camp 
V.  Hall  (1897)  89  Fla.  686,  22  So.  792. 

Special  reasons  for  not  imputing  negligence 
exist,  where  the  servant's  excusable  Ignorance 
of  the  danger  to  be  encountered  is  a  reasonable 
inference  from  the  fact  that  he  had  no  time 
for  reflection  or  diolce.  Rush  v.  Missouri  P. 
R.  Co.  (1887)  86  Kan.  129,  12  Pac.  682 ;  Dowi- 
Ing  V.  Allen  (1881)  74  Mo.  13,  41  Am.  Rep.  298 
(boy  of  seventeen  ordered  to  stop  an  engine, 
such  work  not  being  a  part  of  his  duty,  and  to 
hurry,  was  caught  by  an  uncovered  set-screw)  ; 
Hale  Elevator  Co.  v.  Trude  (1891)  41  111.  App. 
253  (servant  In  hasty  response  abandoned  his 
reeular  work  to  add  his  strength  to  that  of 
other  employees  to  overcome  a  present  ex- 
igency). 

A  boy  of  fourteen  who  suddenly  receives  an 
order  from  his  foreman  to  pick  up  and  throw 
away  a  stick  of  giant  powder  which 
has  caught  fire  Is  not,  as  matter  of 
law,  negligent  in  obeying,  as  he  has 
neither  time  for  the  close  weighing  of 
chances  nor  the  opportunity  to  comprehend 
fully  the  danger  of  the  service  to  which  he  is 
aaslgned.  Orman  v.  Mannix  (1892)  17  Colo. 
664,  17  L.  R.  A.  602,  80  Pac.  1037. 

Or  where*  by  reason  of  his  youth  and  inex- 
perience he  was  Incapable  of  determining 
whether  the  work  required  is  within  the  scope 
of  his  employment.  Hayes  v.  Colchester 
Mills  (1894)  69  Vt  1.  87  Atl.  269. 
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Or  believes  himself  bound  to  rerder  obedience 
to  the  order.  Mary  Lee  Coal  &  R  Co.  v.  Cham- 
bliss  (1892)  97  Ala.  171,  11  So.  897  (minor  of 
seventeoi  years,  employed  as  a  fireman,  was  or- 
dered to  throw  a  switch). 

Or  does  not  comprehend  the  danger  of  the 
new  work  to  which  he  is  assigned. 

The  fact  that  a  boy  of  fourteen,  injured  in 
a  mine  by  stumbling  over  a  piece  of  coal  lying 
upon  the  track  while  endeavoring,  in  pursuance 
of  directions  of  the  superintendent  directing 
him  to  a  service  outside  of  the  duty  of  his  regu- 
lar employment  and  without  the  knowledge  of 
his  parents,  to  throw  off  the  brake  upon  a  coal 
car,  had  seen  such  piece  of  coal  before  he  was 
injured,  does  not  render  him,  as  matter  of  law, 
guilty  of  contributory  negligence,  since  it  does 
not  follow,  as  a  conclusion  of  law,  that  his 
judgment  had  reached  such  maturity  that  he 
was  apprised  of  the  danger  of  running  along- 
side the  tracks  or  setting  or  removing  the 
brakes  under  such  circumstances.  Northern  P. 
Coal  Co.  V.  Richmond  (1893)  16  U.  S.  App. 
262,  68  Fed.  Rep.  766,  7  C.  C.  A.- 486. 

Of  course,  even  a  minor  who  fully  under- 
stands the  risks  of  using  an  appliance  which  he 
Is  not  hired  to  operate  will  be  held  liable  for  a 
failure  to  use  the  care  appropriate  to  the  cir- 
cumstances for  the  prevention  ot  injury. 
Michael  v.  Stanley  (1892)  76  Md.  464,  23  Atl. 
1094. 

A  servant  Is  not  required  to  weigh  nicely  the 
question '  whether  any  particular  order  Is  one 
which  his  superior  has  a  right  to  give.  Orman 
V.  Mannix  (1892)  17  Colo.  664.  17  L.  R.  A.  602, 
80  Pac.  1037. 

Nor  will  a  servant  who  is  charged  with  vari- 
ous duties  be  held,  upon  uncertain  and  refined 
distinctions,  to  have  been  negligent  when  in 
good  faith  he  performed  a  service  outside  of 
the  line  of  his  duty.  Qrannis  v.  Chicago,  St.  P. 
&  K.  C.  R.  Co.  (1890)  81  Iowa,  444,  46  N.  W. 
1007  (finding  upheld  that  a  wiper  in  a  round- 
house injured  while  attempting  to  couple  an  en- 
gine to  a  car  in  assisting  to  take  the  engine 
out  of  the  roundhouse,  was  acting  in  the  line 
of  his  duty  while  making  the  coupling,  the 
proof  being  that  the  plaintiff,  although  he  had 
never  attempted  to  do  such  work  before,  was  a 
man  of  all  work,  and  required  to  assist  in  tak- 
ing engines  into  and  bringing  them  out  of  the 
roundhouse,  and  It  is  shown  that  other  wipers 
coupled  cars). 

But  clearly  he  can  never  be  justified  In  obey- 
ing an  order  which  takes  him  outside  his  regu- 
lar duties,  where  he  has  been  expressly  in- 
structed to  obey  the  orders  of  the  superior 
servant  only  in  so  far  as  they  relate  to  his 
own  department.  Mann  v.  Oriental  Print 
Works  (1876)  11  R.  I.  162,  where  it  was  also 
held  that,  unless  the  plaintiff  fireman  had  been 
instructed  not  to  obey  the  engineer  except  In 
the  line  of  the  fireman's  employment,  the  engi- 
neer was  authorised  to  call  upon  him  for  assist- 
ance in  any  matter  within  the  engineer's  de- 
partment, and  the  defendant  would  be  liable, 
even  if  there  was  another  person  who  might 
more  properly  be  called  upon. 

A  servant  who  Is  sent  to  do  a  piece  of  work 
with  a  machine  with  which  he  is  not  familiar 
is  bound  to  inquire  as  to  the  method  of  its 
operation.  The  failure  to  seek  this  informa- 
tion will  debar  him  from  recovering  for  an  in- 
jury caused  by  operating  it.  If  It  is  free  from 
defects.  Millar  v.  Madison  Car  Co.  (18U5) 
130  Mo.  617.  31  S.  W.  674. 

Where  the  particular  manner  In  which  the 
new  duties  are  to  be  performed  is  left  to  the 
discretion  of  the  servant,  he  cannot  recover  if 
he  performs  them  in  a  way  obviously  calculated 
to  cause  the  injury  complained  of.  Wormell  v. 
Maine  C.  R.  Co.    (1887)   79  Me.  897,  10  AU. 
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49  (workman  whose  ordinary  duties  were  in  a 
car  shcp  injured  while  coupling  cars,  onder  the 
direction  of  his  foreman.  Hand  placed  where 
servant  could  not  help  seeing  it  must  be  caught 
by  the  bufCer). 

Or  falls  to  take  the  precautions  against  acci- 
dent which  would  have  suggested  themselves 
to  a  prudent  man.  English  v.  Chicago,  M.  ft 
8t.  P.  R.  Co.  (1885)  24  Fed.  Rep.  906  (servant 
was  ordered  to  repair  a  water  tank,  and  fell 
from  a  narrow,  ice-covered  platform  on  which 
he  stood). 

Or  to  exercise  that  measure  of  skill  which  he 
possesses.  Boettger  y.  Scherpe  &  K.  Architec- 
tural Iron  Co.  11894)  124  Mo.  87.  27  8.  W. 
460  (one  hired  as  a  common  laborer  not  re- 
quired to  possess  such  skill  in  choosing  lumber 
for  a  scaflFold  as  will  debar  him  from  recovery 
for  injuries  received  through  the  breaking  of  a 
piece  of  timber  used  in  erecting  the  structure). 

VII.  Absence  of  compulsion,  an  essential  ele- 
ment of  assumption  of  risks  afwf  contribu- 
tory negligenee, 

a.  Generally, 

As  in  cases  of  injuries  from  other  kinds  of 
extraordinary  risks,  neither  an  assumption  of 
risks  outside  the  scope  of  the  original  employ- 
ment, nor  contributory  negligence  in  encoun- 
tering those  risks,  can  be  predicated,  unless  it 
is  shown  that  the  work  was  undertaken  volun- 
tarily. 

Actual  compulsion  will  readily  be  inferred 
where  the  servant  is  a  minor. 

In  Kehler  v.  Schwenk  (1892)  151  Pa.  505, 
25  Atl.  130,  one  of  the  elements  of  liability 
which  was  held  to  warrant  a  verdict  for  the 
plaintiff,  a  boy  of  fourteen,  was  that  he  was 
urged  into  the  new  service  against  his  will. 

An  action  Is  maintainable  upon  a  complaint 
which  alleges  that  a  minor  was  not  engaged  in 
the  service  which  he  was  hired  to  perform,  but 
that  he  was  "compelled**  by  the  fellow  servant 
to  labor  at  a  business  much  more  perilous,  and 
was  injured  while  so  engaged.  The  court  said  : 
"There  was  then  no  opportunity  to  adjust  the 
compensation  with  a  view  to  the  risk.  There 
was  no  consent  to  perform  the  service  on  any 
terms.  It  was  a  compulsory  service;  and  un- 
der such  circumstances  neither  Justice  nor  pol- 
icy requires  that  the  master  shall  be  acquitted 
of  responsibility."  Chicago  &  O.  E.  R.  Co.  v. 
Harney  (1867)  28  Ind.  30,  92  Am.  Dec.  282. 

The  rights  of  a  child  are  not  permitted  to  de- 
pend upon  his  ability  to  discriminate  promptly 
as  to  the  work  required  of  him,  or  to  refuse 
obedience  to  the  command  of  his  superior. 
Hayes  y.  Colchester  Mills  (1894)  69  Vt.  1,  37 
Atl.  269. 

See  also  Patnode  y.  Warren  Cotton  Mills 
(1892)  167  Mass.  283,  32  N.  E.  161  (servant 
fourteen  years  of  age,  and  of  less  than  ordinary 
intelligence,  Injured  while  obeying  peremptory 
orders,  given  with  an  oath,  to  assist  in  operat- 
ing a  machine  at  which  he  was  not  employed 
to  work,  the  danger  attending  which  was  par- 
tially concealed  from  his  view,  held  not  negli- 
gent, as  matter  of  law). 

But,  where  he  Is  an  adult,  compulsion  is 
surmised  only  under  exceptional  circumstances. 
See,  however,  the  extracts  from  the  opinion 
in  Braall  Block  Coal  Co.  v.  Hoodlet  (1801)  129 
Ind.  327,  27  N.  B.  741  (work  done  under  orders 
volenti  non  fit). 

b.  Protest  or  objection  by  servant. 

The  principle  that  the  failure  of  the  serv- 
ant to  protest  against  the  maintenance  of  ab- 
normally dangerous  conditions  due  to  the  mas- 
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ter*s  negligence  is  a  circumstance  which  polnti 
strongly,  and  even  conclusively,  to  the  infereiei 
that  the  servant  yma  willing  to  assume  the  re- 
sulting ri^s,  is  equally  applicable  where  the 
peril  is  extraordinary  in  the  sense  with  which 
we  are  now  concerned. 

A  brakeman  engaged  with  the  distinct  agree- 
ment that  he  is  not  to  couple  cars  except  with 
a  stick,  and  is  under  no  circumstances  to  go  be> 
tween  cars  having  an  engine  attached,  cannot 
recover  for  Injuries  received  in  going  between 
the  cars  by  direction  of  the  engineer,  on  the 
ground  that  the  duty  was  outside  the  scope 
of  his  employment,  where  he  makes  no  obJec> 
tion.  Richmond  &  D.  R.  Co.  y.  Finley  (1894) 
25  U.  S.  App.  16,  12  C.  C.  A.  595.  68  Fed.  Rep. 
228.  To  the  same  effect,  see  Cole  y.  Chicago 
&  N.  W.  R.  O).  (1888)  71  Wla  114,  87  N.  W. 
84. 

The  evidential  import  of  a  protest  actually 
made  depends,  both  upon  the  defense  which  has 
been  raised,  and  upon  the  views  of  the  coart 
as  to  the  economic's  social  principles  dis- 
cussed in  note  to  O'Maley  v.  South  Boston  Gas- 
light Co.  47  L.  R.  A.  165,  Volenti  non  fit  <»• 
juria,  as  a  defense  to  actions  by  Injured  serv- 
anta  If  the  defense  Is  an  assumption  of  the 
risks,  the  general  principle  which  is  almost 
universally  held  in  the  United  States,  that  the 
servant  cannot  countervail  the  effect  of  his 
appreciation  of  the  risk  by  showing  that  he  en- 
tered a  protest  before  undertaking  his  duties, 
is  considered  to  be  equally  applicable  whether 
the  work  to  be  done  is  within  or  outside  the 
scope  of  the  original  employment.  According- 
ly we  dnd  it  laid  down  that  a  servant  of  fall 
age  and  adequate  experience  cannot  cast  up- 
on the  master  all  the  risk  of  accident  in  the 
performance  of  new  duties  by  simply  protest- 
ing against  being  called  upon  to  perform  those 
duties.  Under  such  circumstances  he  has  the 
choice  of  either  leaving  the  employment,  or  to 
remain  and  assume  all  the  risks  incident  to  the 
work  he  knows  that  he  Is  expected  to  do. 
Wheeler  y.  Berry  (1893)  95  Mich.  250,  54  N. 
W.  876.  distinguishing  Chicago  &  N.  W.  R.  Co. 
Y.  Bayfield  (1877)  37  Mich.  205.  as  being  a 
decision  based  on  the  youth,  weakness,  and  in- 
experience of  the  servant.  To  the  same  effect, 
is  Leary  v.  Boston  ft  A.  R.  Co.  (1885)  139 
Mass.  580,  52  Am.  Rep.  733,  2  N.  E.  115  (freight 
truckman,  acting  temporarily  as  fireman,  was 
thrown  off  the  foot  board  of  a  switching  engine 
by  a  Jolt  caused  by  the  passage  of  the  engine 
over  a  frog) .  The  court  said :  "While  a  per- 
son who  engages  for  a  particular  service  agrees 
to  encounter  only  the  dangers  of  that  service, 
he  may,  perhaps.  In  the  first  instance,  assume 
that  the  order  given  him  by  his  superior  Is 
warranted  by  the  legitimate  scope  of  his  em- 
ployment. If.  so  assuming,  he  is  Induced  to 
perform  duties  which,  by  his  contract,  he  Is 
not  bound  to  perform,  and  Is  thus  Injured,  he 
should  be  able  to  maintain  an  action  for  the 
Injury  against  the  employer.  But,  in  the  case 
at  bar,  the  plaintiff  knew  that  the  duty  of  aid- 
ing as  fireman  on  the  engine  was  not  within 
his  original  contract  as  a  laborer.  He  deter^ 
mined  to  perform  it  as  a  part  of  his  engage- 
ment with  the  defendant,  rather  than  lose  his 
position  as  a  laborer.  In  so  doing,  he  must  be 
held  to  have  assumed  its  necessary  rlska  .  .  . 
Morally  to  coerce  a  servant  to  an  employment, 
the  risks  of  which  he  does  not  wish  to  encoun- 
ter, by  threatening  otherwise  to  deprive  him  of 
an  employment  he  can  readily  and  safely  per- 
form, may  sometimes  be  harsh :  but  when  one 
has  assumed  an  employment.  If  an  additional 
and  more  dangerous  duty  is  added  to  his  orlg^ 
Inal  labor,  he  may  accept  or  refuse  it.  If  he 
has  an  executory  contract  for  the  original  aerv- 
Ice,  he  may  refuse  the  additional  and  more  das- 
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geroos  aeirice,  and,  if  for  that  reason  he  la 
discharged,  he  may  avail  himself  of  his  rem- 
edy on  hia  contract.  If  he  has  no  such  con- 
tract, and  knowingly,  although  unwillingly,  ac- 
cepts the  additional  and  more  dangerous  em- 
ployment, he  accepts  its  Incidental  risks;  and 
while  he  may  require  of  the  employer  to  per- 
form his  duty,  he  cannot  recover  for  an  injury 
which  occurs  only  from  his  oWn  inexperience.'* 

On  the  other  hand,  in  Jones  t.  Lake  Shore 
ft  M.  S.  R.  Co.  (1883)  49  Mich.  578.  14  N.  W. 
551.  where  a  brakeman  on  a  passenger  train 
was  ordered  to  do  yard  work,  and  after  a  pro- 
test complied  with  the  order  and  was  injured 
by  a  projecting  load  of  lumber,  it  was  held 
that  it  was  competent  to  introduce  evidence  of 
the  protest  as  indicating  a  want  of  consent. 

In  Cole  V.  Chicago  ft  N.  W.  R.  Co.  (1888) 
71  Wis.  114,  37  N.  W.  84,  the  court  referred 
to,  but  declined  either  to  affirm  or  disaffirm, 
the  role  in  this  case. 

e.  Pear  of  loMing  position. 

In  some  of  the  cases  Just  referred  to  it 
will  be  noticed  that  the  effect  of  the  servant's 
protest  Is  considered  with  reference  to  the  fact 
that  dismissal  must  always  be  taken  into  ac- 
count as  a  possible  consequence  of  disobedience, 
and  that  the  servant  is  presumed  to  be  in- 
fluenced by  this  consideration. 

The  fact  that  there  was  no  threat  of  dismis- 
sal in  case  of  refusal  to  undertake  the  new  du- 
ties was  emphasized  in  Richmond  ft  D.  R.  Co. 
V.  Flnley  (1804)  25  U.  B.  App.  16,  63  Fed.  Rep. 
228.  12  C.  C.  A.  505,  as  ground  for  inferring 
acceptance  of  the  risks. 

Obviously,  however,  an  actual  protest  is  not 
a  necessary  or  Invariable  accompaniment  of 
this  element,  and  in  some  cases  its  bearing  up- 
on the  question  of  the  servant's  wlllln^uess  is 
treated  from  a  more  general  standpoint,  the 
same  disagreement  being  exhibited  by  the  deci- 
sions as  in  those  where  objections  were  made 
before  the  servant  complied  with  the  master's 
directions. 


In  Gavigan  ▼.  Lake  Shore  ft  M.  S.  R.  Co. 
(1896)  110  Mich.  71,  67  N.  W.  1097.  the  court 
rejected  the  contention  that,  by  consenting  to 
perform  the  service,  the  plaintiff  did  not  as- 
sume the  risk,  inasmuch  as  he  might  be  dis- 
charged if  he  refused  to  perfom^he  service, 
or,  m  other  words,  that  the  master  Is  to  be 
considered  an  insurer  of  the  servant  perform- 
ing extraordinary  service  by  direction  of  a  su- 
perior, whenever  he  chooses  to  obey  a  direction 
of  one  in  charge  for  fear  of  discharge.  See 
also  Reed  v.  Stockmeyer  (1806)  84  U.  S.  App. 
727,  74  Fed.  Rep.  186,  20  C.  C.  A.  881.  where 
it  was  said  that  the  master's  having  demanded 
services  different  from  those  for  which  the 
servant  was  engaged  does  not  create  any  liabil- 
ity where  the  latter  consents  to  do  the  work 
rather  than  be  discharged,  and  Dougherty  v. 
West  Superior  Iron  &  S.  Co.  (1894)  88  Wis. 
343,  60  N.  W.  274,  where  the  same  rule  vvaa 
quite  broadly  laid  down. 

On  the  other  hand,  the  supreme  court  of  In« 
diana  has  repudiated  the  theory  that  the  serv- 
ant is  free  to  quit  the  service  and  thus  avoid 
danger,  and  that,  by  voluntarily  continuing  in 
the  service  and  obeying  the  command,  he  con- 
sents to  take  the  additional  risk.  *'WhIle  In 
theory  the  employee,  whose  master  furnishes 
appliances  which  both  know  are  defective,  is  at 
liberty  to  quit  the  service,  and  refuse  to  be 
sufbjected  to  the  enhanced  danger,  we  cannot 
close  our  eyes  to  the  fact  that  the  necessities 
of  the  struggle  for  existence  tend  strongly  to 
deprive  the  employee  of  that  theoretical  Inde- 
pendence and  freedom  of  action.  While  the 
service  cannot  be  compulsory  In  the  sense  that 
the  employee  can  be  compelled  to  work  against 
his  will,  yet  the  very  nature  of  the  relation 
existing  between  the  parties  carries  with  It  the 
Irresistible  inference  of  dependence  upon  the 
one  side."  Brazil  Block  Coal  Co.  v.  1-IoodIet 
(1891)  129  Ind.  S27,  p.  334,  27  N.  W.  741.  To 
the  same  effect,  see  Pittsburgh,  C.  ft  St.  L.  R. 
Co.  V.  Adams  (1886)  105  Ind.  151,  p.  164,  5  N. 
B.  187.  C.  B.  L. 
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Virginia  C.  RUGGLES,  Respt,, 

V. 

Virginia  Cabell  TYSON  et  al,  AppU. 
(104  Wis.  500.) 

1.     The  ovrnera  tii  belnir  of  real  estate 

stand,  not  only  for  themselves,  but  for  all 
that  may  come  after  them,  for  all  the  pur- 
poses of  litigation  affecting  the  jurisdiction 
oi  the  court  to  deal  with  the  whole  title. 

2L  Tlie  Interposition  of  a  court  of 
eqnltr  to  preserve  a  trust  estate  froin 
destruction  by  reason  of  some  circumstances 
not  foreseen  and  provided  for  by  the  creator 
of  the  trust  cannot  extend  to  any  change  of 
the  trust  scheme  further  than  is  necessary 
for  the  preservation  of  the  property. 

a.  The  best  Interest  of  Infant  oivners 
of  an  estate  In  remainder,  requiring  an 
allowance  to  them  of  an  Immediate  benefit 
therefrom  for  their  maintenance  and  educa- 
tion, will  not  warrant  a  court  of  equity  in 
making  an  allowance  to  them  from  the  trust 
estate  during  the  existence  of  a  life  tenancy, 


Note. — For  sale  of  life  estate  to  pay  taxes, 
nee  also  Defreeae  v.  Lake  (Mich.)  82  L.  R.  A. 
744,  and  note;  and  St.  Paul  Trust  Co.  v.  Mlnt- 
ser  (Minn.)  32  L.  R.  k.  756. 
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where  the  trust  not  only  falls  to  grive  any  in* 
tcrest  to  the  remaindermen  until  after  the 
life  tenant's  death,  but  also  makes  their  in- 
terest contingent  by  providing  that  the  life  ten- 
ant may,  by  her  will,  in  her  discretion,  dis- 
tribute the  estate  among  her  surviving  chil- 
dren and  grandchildren,  and,  in  default  of 
her  appointment,  gives  the  estate  to  her  sur- 
viving children  and  the  descendants  of  de- 
ceased children  by  right  of  representation. 
On  rehearing, 

4.  The  entire  property-  of  a  trust  estate 
may-  be  laid  hold  of  and  administered 
by  a  court  of  equltr  so  as  to  protect  the 
interests  in  remainder  of  infants  or  persons 
unknown  who  are  likely  to  be  interested  in  it, 
against  the  danger  of  destruction  by  tax  and 
other  liens,  when  the  matter  is  brought  be- 
fore the  court  in  a  proceeding  Instituted  by 
the  life  tenant  to  obtain  authority  to  sell  a 
part  of  the  property,  although  the  primary 
object  of  the  proceeding  Is  to  get  an  adjudica- 
tion as  to  the  power  to  authorise  a  sale  which 
shall  bar  possible  remaindermen,  and  all  the 
counsel  representing  the  dliferent  parties  at- 
tempt to  limit  the  investigation  to  a  part  ol 
the  property. 

3.  Judicial  Inavlry  on  a  general  ap^ 
peal  from  a  judgment  in  an  equitable  action 
to  sell  part  of  a  trust  estate,  presenting  the 
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qoestlon  whether  the  Judgment  Is  proper  on 
the  undisputed  facts,  Is  not  by  any  means 
circumscribed  by  the  assignment  of  errors. 

6.  Authority-  to  execute  a  poorer  by 
will  Is  exclusive  of  its  execution  In  any  other 
manner.    ^ 

7.  A  life  Tenant  of  a  trast  estate  to 
iThom  la  iTlven  a  poirer  of  appoint- 
ment hy  will  for  the  distribution  of  the 
remainder,  at  her  discretion,  among  her  sur- 
Tlvlng  descendants,  in  default  of  which  the 
remainder  shall  go  to  her  living  children  and 
to  the  descendants  of  those  who  are  dead 
by  right  of  representation,  though  competent 
to  sell  her  life  interest  so  as  to  separate  it 
from  the  power  of  appointment,  has  no  au- 
thority to  separate  her  estate  from  the  es- 
tate in  remainder,  and  should  not  be  given 
that  power  by  a  court  of  equity  without  some 
overpowering  necessity  existing  to  demand 
it,  because  that  course  would  substitute  a 
mere  expectancy  for  a  certainty,  contrary  to 
the  settlor's  scheme. 

8.  On  the  sale  of  part  of  a  tmst  estate 
to  dlsohnrffe  liens  which  'exist  by 
fault  of  the  life  tenant,  such  portion  of 
the  proceeds  as  would  go  to  the  life  tenant 
If  the  value  of  her  life  estate  were  estimated 
and  paid  to  her  may  be  paid  over  to  her,  not 
as  a  payment  of  the  value  of  her  interest,  but 
as  an  investment,  if  secured  by  life  insur- 
ance on  her  life  in  reputable  level  premium 
companies  authorized  to  do  business  in  the 
state,  and  if  she  adequately  secures  payment 
of  the  premiums,  and  also  secures  prompt 
payment  of  future  taxes  on  the  unsold  prop- 
erty by  mortgage  to  the  trustee  upon  her  life 
estate  therein,  making  it  a  first  lien  on  such 
estate. 

(June  22.  1899.) 

APPEAL  by  defendants  from  a  judgment  of 
the  Circuit  Court  for  Milwaukee  County 
granting  authority  to  sell  a  portion  of  a 
trust  estate  for  the  benefit  of  the  life  tenant 
and  remainderman.    Reversed, 

Statement  by  Marshall,  J. : 

Equitable  action  by  the  owner  of  a  life 
estate  in  certain  valuable  real  property  in 
the  city  of  Milwaukee  against  her  minor 
children,  the  owners  of  the  estate  in  remain- 
der subject  to  some  contingencies,  to  obtain 
judicial  authority  to  sell  a  part  of  such 
property,  including  all  estates  therein,  vested 
or  contingent,  upon  the  ground  of  a  necessity 
so  to  do  in  order  to  prevent  a  threatened  de- 
struction of  such  estates  by  tax  and  other 
liens  thereon.  Proper  proceedings  were  tak- 
en to  give  the  court  jurisdiction  of  the  in- 
fant defendants  and  have  them  properly  rep- 
resented by  a  guardian  ad  litem.  The  facts 
set  forth  in  the  complaint  are  covered  by  the 
findings  of  fact,  and  the  prayer  for  relief  by 
the  conclusions  of  law,  filed  by  the  trial 
court,  which  are  in  substance  as  follows: 
PlaintifT's  father,  November  19,  1874,  con- 
veyed the  property  described  in  the  com- 
plaint to  trustees  by  deed,  upon  the  follow- 
ing trusts:  For  the  sole  use  of  the  grantor 
during  his  life;  after  the  death  of  the  gran- 
tor, remander  to  the  sole  use  of  his  daugh- 
ter, the  plaintiff,  with  power  to  distribute 
the  same  by  her  last  will,  in  her  discretion, 
to  her  children  living  at  her  death  and  the 
48  L.  R.  A. 


children  of  her  deceased  children,  and  re- 
mainder to  such  children  in  case  of  her  fail- 
ure to  exercise  the  power,  the  trustees  to 
convey  in  fee  in  accordance  with  such  execu- 
tion if  it  shall  take  place,  otherwise  to  plain- 
tiff's children  living  at  her  death  and  the 
children  of  any  deceased  child,  the  latter  to 
form  a  class  to  -take  the  share  of  their  de- 
ceased parent  by  right  of  representation;  in 
case  of  the  death  of  plaintiff  without  leav- 
ing children  or  grandchildren,  renminder  to 
her  mother  for  life,  and  remainder  over,  aftr 
er  death  of  the  mother,  in  fee  to  the  heirs  at 
law  of  the  grantor.  The  grantor  died  soon 
after  the  making  of  the  tnut  deed.  In  18S3 
plaintiff  was  married  to  Benjamin  H.  T^son, 
with  whom  she  lived  till  1895,  when  she  was 
legally  separated  from  him.  There  were 
Ixnn  to  plaintiff,  by  said  marriage,  defend- 
ants Virginia  C.  Tyeon  and  Juliet  C.  T^a, 
both  under  the  age  of  fourteen  years  at  the 
date  of  the  findings.  After  the  divorce 
plaintiff  was  married  to  George  H.  Rugglea, 
with  whom  she  now  resides  at  Pittsburg. 
Pennsylvania,  and  by  whom  she  has.  one 
child,  the  infant  defendant  Anna  C.  Buggies. 
Plaintiff  is  the  sole  lineal  descendant  of  her 
father,  and  there  are  no  collateral  heirs  eo 
far  as  known.  Plaintiff's  mother  has  dnJj 
quitclaimed  her  interest  in  the  property  to 
plaintiff.  Plaintiff  came  into  poaeeasion  of 
the  property  in  1882,  at  which  time  it 
yielded  revenue  sufficient  to  pay  the  taxes 
and  support  her.  In  1883,  soon  after  plain- 
tiff's marriage  with  Tyson,  he  was  permitted 
to  take  absolute  control  of  the  property  and 
that  situation  continued  down  to  1891,  dur- 
ing which  period,  through  plaintiff's  inex- 
perience, poor  health,  living  so  far  from  the 
property,  and  confidence  in  Tyson,  she  con- 
fided the  entire  management  thereof  to  him. 
He  was  an  extravagant,  improvident  person, 
and  so  managed  the  property  as  to  encumber 
plaintiff's  life  estate  with  leases  made  in 
such  a  way  as  to  secure  to  himself  as  much 
immediate  cash  as  possible,  without  regard 
to  the  interests  of  the  life  tenont  or  the  own- 
ers of  the  estate  in  remainder.  Some  of  the 
leases  were  made  to  run  as  late  as  1916,  the 
entire  rental  being  obtained  by  Tyson  in  ad- 
vance and  squandered.  Since  1891  plaintiff 
has  managed  the  property,  during  which 
time  the  taxes  have  so  increased  that  she  has 
been  obliged  to,  and  has,  encumbered  her  life 
estate  to  obtain  money  to  pay  them  and  to 
maintain  herself  and  children,  with  the  re- 
sult that  the  income  from  the  property  is 
now  only  about  sufficient  to  pay  the  inter- 
est on  such  encumbrances,  liie  proceeds  of 
all  such  encumbrances  have  been  used  to  pay 
taxes  on  the  property  and  to  support  herself 
and  her  children;  and  there  are  yet  unpaid 
taxes  of  about  $4,000  which  plaintiff  has  so 
means  to  pay,  she  having  exhausted  her  life 
estate  in  the  manner  indicated,  and  also  ex- 
hausted every  other  resource  within  her 
reach.  The  value  of  the  fee  of  the  property 
is  about  $150,000.  The  owners  of  the  esUtc 
in  remainder  have  no  property  out  of  wbick 
they  can  be  maintained,  or  out  of  which  the 
taxes  on  the  property  can  be  paid.    There  is 
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no  way  to  save  plaintiff's  life  estate,  or  the 
interests  of  those  in  remainder,  vested  and 
contingent,  except  by  a  sale  ot  some  part  of 
the  property,  which  cannot  be  made  to  ad- 
vantage unless  the  entire  title  can  be  con- 
veyed to  the  purchaser.  Plaintiff  has  paid 
out  upwards  of  $5,000  in  maintaining  and 
caring  for  her  children  and  she  has  no  re- 
sources out  of  which  to  continue  such  care. 
Lots  4,  6,  and  7,  in  block  127,  and  lot  15  of 
block  120,  are  the  most  available  portions  of 
the  property  for  an  immediate  cash  sale. 
Such  lots  have  a  salable  value  of  about  $40,- 
000 ;  the  remaining  property  is  worth  about 
$110,000.  The  court  has  jurisdiction  of  the 
entire  title  to  the  property,  and  of  all  per- 
sons interested  therein,  or  that  may  be  in- 
terested, whether  as  owners  of  precedent  or 
dependent^  vested  or  contingent  estates,  for 
the  purposes  of  this  action.  Plaintiff  owns 
a  life  estate  in  the  property  and  the  defend- 
ants a  vested  estate  in  remainder,  subject  to 
he  opened  to  admit  future  children  of  plain- 
tiff, and  subject  to  be  devested  by  the  execu- 
tion of  plaintiff's  power  to  devise  the  prop- 
erty in  fee  to  her  children  in  her  discretion, 
and  subject  further  to  be  devested  by  the 
death  of  all  plaintiff's  children  without  liv- 
ing issue.  It  is  not  known  whethier  there 
are  persons  to  take  the  estate  in  case  the  con- 
tingency shall  arise  upon  which  it  will  go  to 
the  heirs  at  law  of  plaintiff's  father,  nor  is 
it  necessary  that  the  facts  in  that  regard 
should  be  known  in  order  that  the  court  may 
control  the  entire  title.  The  court  has  pow- 
er to  direct  a  sale  and  conveyance  of  any 
part  of  the  property  that  naay  be  necessary 
for  the  benefit  and  protection  of  the  estate, 
in  such  manner  as  may  be  deemed  best>  con- 
veying to  the  purchaser  the  entire  title. 
Plaintiff  should  have  judgment  for  the  sale 
of  lots  4,  6,  and  7  in  block  127,  in  the  second 
ward  of  the  city  of  Milwaukee,  and  lot  15 
iu  block  120  of  such  wso-d,  for  the  purposes 
of  this  action.  A  person  should  be  appointed 
trustee  to  make  the  sale  under  the  direction 
of  the  court,  and  convey  the  property  to  the 
purchaser.  The  expenses,  costs,  charges, 
and  disbursements,  past  and  future,  in  any 
way  connected  with  the  action,  should  be 
paid  out  of  the  general  fund.  The  value  of 
the  plaintiff's  life  estate  should  be  computed 
according  to  standard  annuity  tables,  out  of 
which  the  trustee  should  see  that  all  tax 
claims  of  every  nature  are  paid.  The  value 
of  plaintiff's  life  estate,  less  the  disburse- 
iTvents  for  tax  liens  and  $5,000  for  past  care 
and  maintenance  of  the  two  oldest  minor 
children,  should  be  paid  to  the  plaintiff. 
The  balance  of  the  fund  should  be  invested 
for  the  defendants  according  to  their  inter- 
ests therein,  Virginia  C.  and  Juliet  C.  Ty- 
son being  each  charged  with  $2,500  paid  to 
plaintiff.  The  sums  so  invested  for  the  bene- 
fit of  the  defendants  should  be  disbursed, 
principal  and  interest,  as  the  court  may  from 
time  to  time  direct.  Judgment  was  entered 
accordingly  with  appropriate  details  for 
carrying  out  its  provisions. 
48  L.  R.  A. 


Mr,  Edward  8.  Bragg,  with  Mr,  RolUm 
B.  Mallory,  for  appellants: 

The  presence  of  Uie  present  estate  in  re- 
mainder, as  party  defeiuiant  in  an  action  in 
equity,  is  a  sufficient  representation  of  the 
possible  future  estate  which  may  vest  upon 
the  happening  of  the  expiration  of  the  pres- 
ent life  estate  in  possession,  leaving  no  heirs, 
or  issue  of  heirs,  surviving  the  plaintiff. 

Calvert, Parties,  48  et  seq.;  Mitford,  Ch.  PI. 
200,  •173;  Cooper,  Ch.  PI.  "SO;  1  Dan.  Ch.  Pr. 
•400,  265;  Giffard  v.  Bori,  1  Sch.  &  Lef.  407; 
Lloyd  V.  Johnes,  9  Yes.  Jr.  63;  Cookhum  v. 
Thompson,  16  Ves.  Jr.  325;  Reynoldaon  v. 
PerJUna,  Ambl.  564;  MoArthur  v.  Scott,  113 
U.  S.  340,  28  L.  ed.  1015,  6  Sup.  Ct.  Rep.  652; 
Eagle  f.  Ina,  Co.  v.  Cammet,  2  Edw.  Ch.  127; 
Williamaon  v.  Field,  2  Sandf .  Ch.  563 ;  No- 
dine  v.  Oreenfield,  7  Paige,  548,  34  Am.  Dec. 
363;  Mead  v.  Mitchell,  17  N.  Y.  213,  72  Am. 
Dec.  455;  Clemene  v.  Clemens,  37  N.  Y.  70; 
Brevoori  v.  Brevoort,  70  N.  Y.  140. 

Messrs.  Qnarles»  8penee»  A  Qmarles* 
for  respondent: 

The  question  involved  is  governed  by — 

BofU  V.  Fisher,  3  Rich.  £q.  2,  55  Am.  Dec. 
627;  Gavin  v.  Curtin,  171  111.  640,  40  L.  K. 
A.  776,  49  N.  E.  523;  Bale  v.  Bale,  146  111. 
260,  20  L.  R.  A.  247,  33  N.  E.  858;  LoHng  v. 
Bildreth,  170  Mass.  328,  40  L.  R.  A.  127,  49 
N.  E.  652;  Kent  v.  Chwoh  of  8t.  Michael, 
136  N.  Y.  18,  18  L.  R.  A.  331,  32  N.  £.  704; 
2  Spence,  £q.  Jur.  707;  Wills  v.  Blade,  6 
Ves.  Jr.  498;  Oaskell  v.  Oaskell,  6  Sim. 
643;  Barrison  v.  Wallton,  95  Va.  721,  auh 
nom,  Barrison  v.  Tumhull,  41  L.  R.  A.  703, 
30  S.  E.  372;  Giffard  v.  Bort,  1  Sch.  &  Lef. 
386;  Faulkner  v.  Davis,  18  Oratt.  651,  98 
Am.  Dec  698. 


Marsluill»  J.,  delivered  the  opinion  of  the 
court: 

There  does  not  appear  to  be  any  serious, 
if  any,  controversy  between  the  parties  to 
this  cause.  While  the  attitude  of  counsel  for 
appellants  and  respondent  is  in  form  ad- 
versary, all  appear  in  fact  to  contend  for  a 
declaration  by  this  court  that  the  judgment 
appealed  from  is  right  and  binding  upon  all 
persons  interested  in  the  property  and  that 
a  sale  of  it  made  pursuant  to  such  judgment 
will  entitle  the  purchaser  to  an  absolute  title 
in  fee  simple  thereto.  No  question  seems  to 
be  raised  by  the  learned  counsel  who  appears 
as  guardian  CLd  litem  for  the  infant  defend- 
ants, but  that  the  judgment  rendered  was 
proper,  but  he  deems  it  important  that  a 
final  adjudication  by  this  court  should  be 
had  as  regards  the  binding  force  of  the  de- 
cree upon  persons  not  before  the  court  other- 
wise than  as  represented  by  those  in  whom 
the  immediate  estate  in  remainder  is  vested, 
in  order  that  the  property  may  be  sold  un- 
der such  circumstances  that  the  price  ob- 
tained will  not  be  affected  by  any  suspicion 
as  to  whether  the  purchaser  will  take  a  full 
title  thereto.  In  that  counsel  for  respondent 
agree.  Notwithstanding  the  harmony  indi- 
cated, in  view  of  the  fact  that  the  defendants 
are  Infants  and  the  title  vested  in  them,  in 
whole  or  in  part,  may  go  over  to  persons  not 
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now  in  being,  the  examination  of  the  result 
in  the  court  below  must  include  the  subject 
of  whether  the  proper  judgment  was  ren- 
dered on  the  facts  found,  both  as  to  its  bind- 
ing force  on  all  persons  having  vested  or  con- 
tingent interests  in  the  property,  and  as  to 
the  disposition  of  the  proceeds  of  the  pro- 
posed sale. 

As  to  whether  the  judgment  acts  on  the 
whole  title,  it  is  eonsider^  that  the  owners 
in  being  of  real  estate,  for  all  the  purposes 
of  litigation  affecting  the  jurisdiction  of  the 
court  to  deal  with  the  whole  title,  stand,  not 
only  for  themselves,  but  for  all  that  may 
come  after  them.  The  rule  is  universal,  and, 
generally  speaking,  persons  in  being  having 
only  contingent  interests  are  deemed  to  be 
represented  by  the  owners  of  the  precedent 
estate  of  inheritance,  for  the  purposes  of  liti- 
gation. To  that  general  rule  there  are  some 
exceptions  not  necessary  to  be  noted  in  this 
opinion,  as  they  do  not  apply  to  this  case. 
The  owner  of  the  life  estate  here,  and  the 
owners  of  the  estate  in  remainder,  all  being 
parties,  the  judgment  of  the  court  and  its 
execution  will  act  upon  the  whole  title  to 
the  property,  binding  all  persons  having 
vested  or  contingent  interests  therein,  pres- 
ent or  future.  It  is  often  said  that  such 
is  the  rule  as  a  matter  of  convenience  or 
necessity,  but  suffice  it  to  say  that  it  is  a  rule 
of  law  as  inflexibly  binding  upon  property 
in  lands  as  any  principle  that  has  received 
judicial  sanction  so  long  as  not  to  be  open 
to  question.  Calvert,  Parties  to  Suits  in 
Equity,  48;  Mitford,  Ch.  PI.  173;  2  Spencer, 
Eq.  Jur.  707 ;  1  Smith,  Ch.  Pr.  92;  Story,  Eq. 
PI.  Redf.  ed.  144 ;  Barbour,  Parties  to  Actions, 
488 ;  Nodine  v.  Greenfield,  7  Paige,  544,  34 
Am.  Dec.  363;  Mead  v.  Mitchell,  17  N.  Y. 
210,  72  Am.  Dec.  455;  McArthur  v.  Scott, 
113  U.  S.  340,  28  L.  ed.  1015,  6  Sup.  Ct.  Rep. 
652;  11  Am.  &  Eng.  Enc.  Law,  p.  728;  Hale 
v.  Hale,  146  111.  227,  20  L.  R.  A.  247,  33  N. 
E.  858;  Oavin  v.  Curtin,  171  111.  640,  40  L. 
R.  A.  776,  49  N.  E.  623 ;  Kent  v.  Church  of 
8t.  Michael,  136  N.  Y.  10,  18  L.  R.  A.  331, 

32  N.  E.  704;  Kirk  v.  Kirk,  137  N.  Y.  510, 

33  N.  E.  552. 

As  to  whether  the  judgment  improperly 
disturbs  the  suspension  of  the  power  of  alien- 
ation as  to  the  property  in  question,  the  cre- 
ator of  the  life  estate  for  plaintiff,  and  the 
ej^tate  in  remainder  for  her  children,  had  an 
undoubted  right  to  place  the  title  to  his  prop- 
erty beyond  the  power  of  any  person  acting 
for  the  owners  of  the  estate  in  remainder,  to 
prevent  its  going  to  them  in  specie,  and  his 
wishes  in  that  regard  must  be  carried  out  so 
far  as  possible.  It  is  not  doubted  but  tiiat 
the  powers  of  a  court  of  equity  are  ample  to 
prevent  the  destruction  of  the  estate  in  re- 
mainder under  the  circumstances  of  this 
case.  Rather  than  that  the  scheme  of  the 
creator  of  such  estate  shall  entirely  fail  by 
reason  of  some  circumstance  not  foreseen  by 
him  and  provided  for,  the  court  may  inter- 
vene, but  only  for  the  purpose  of,  and  so  far 
as  necessary  to.  preserve  the  property.  If  it 
cannot  be  preserved  in  the  form  intended,  it 
may  be  preserved  in  its  equivalent.  It  is  not 
48  L.  R.  A. 


the  interests  of  those  in  remainder,  as  suoh 
interests  may  appear  to  the  court,  that  are 
to  be  considered  and  conserved,  but  their  m- 
terests  as  the  creator  of  the  estate  in  remain- 
der provided  for  them.  So  the  fact>  if  it  be 
a  fact,  that  it  would  be  for  the  best  interests 
of  the  infant  owners  of  the  estate  in  remafn- 
der  to  allow  them  an  immediate  benefit  there- 
from to  maintain  and  educate  them,  does  oot 
warrant  a  disturbance  of  the  scheme  in- 
tended to  postpone  such  benefit  to  a  later 
time.  It  is  the  necessity  that  something  shall 
be  done  to  guard  against  the  danger  that  the 
title  in  remainder  may  be  prevented  from 
reaching  defendants  in  possession  at  all, 
which  calls  into  activity  the  equity  power  of 
the  court. 

In  Bofil  V.  Fisher,  3  Rich.  Eq.  1.  55  Am. 
Dec.  627,  upon  which  much  reliance  is  placed 
by  respondent's  counsel,  whether  the  court 
possessed  equity  powers  to  act  under  such 
circumstances  as  we  have  in  this  case,  was 
considered  and  decided  in  the  affirmativ^e. 
True,  it  appears  by  the  statement  of  the  case 
ai?d  some  things  said  in  the  opinion,  that  in 
adjudging  the  sale  in  the  court  below  and 
affirming  the  judgment  on  appeal  the  inter- 
ests of  the  life  tenant  and  of  the  owners  of 
the  estate  in  remainder,  as  regards  immedi- 
ate enjoyment  of  th«  subject  of  the  suit,  wa9 
considered;  but  the  sole  question  presented 
and  decided  on  appeal  was  whether  the  court 
I  osseKsed  power  to  bar,  by  its  decree,  the  un- 
born and  absent  contingent  remaindermen. 
No  question  as  to  the  proper  distribution  of 
the  fund  arising  from  the  sale  was  consid- 
ered or  decided. 

In  Hale  v.  Hale,  146  III.  227.  20  L.  R.  A. 
247,  83  N.  E.  858.  the  court  decided,  in  ef- 
fect, that  for  the  purpose  of  preserving  the 
estate  for  those  ultimately  entitled  thereto, 
the  court  could  authorize  the  conversion  of 
property  of  one  kind  into  that  of  another, 
and  the  holding  of  the  latter  as  the  equiva- 
lent of  the  former.  In  Oavin  v.  Curtin,  171 
111.  640,  40  L.  R.  A.  776,  49  N.  E.  523.  also 
cited  by  respondent,  a  case  quite  similar  to 
the  one  before  us,  the  court  directed  a  sale 
of  the  property  for  the  purpose  of  preserving 
the  estate  of  the  life  tenant  and  that  of  the 
remaindermen  as  well,  from  being  devested 
by  tax  liens  and  a  mortgage  to  which  both 
estates  were  subject,  it  appearing  that  the  in- 
come from  the  property  was  not  sufficient  to 
keep  down  the  interest  and  taxes,  and  that  the 
improvements  were  likely  to  go  to  waste  for 
want  of  necessary  repairs.  The  power  of 
equity  to  furnish  an  adequate  remedy  to  meet 
the  necessities  of  the  situation  was  held  to  be 
beyond  reasonable  controversy,  but  that  the 
remedy  in  such  case  should  be  adapted  to  the 
preservation  of  the  property  and  be  limited 
to  that.  In  such  an  emergency  the  court  is 
required  to  stand  in  the  place  of  the  creator 
of  the  estates,  and  do  what  he  would  have 
authorized  had  he  anticipated  the  exigencies 
rendering  some  change  in  his  scheme  neces- 
sary in  order  to  prevent  the  loss  of  the  sub- 
ject of  it. 

Probably  no  case  can  be  found  that  goes 
farther   than   those  referred   to.    The   rule 
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they  recognize,  being  one  of  necessity,  its 
scope  is  obviously  limited  by  the  purpose 
which  calls  lor  its  application,  that  of  pre- 
serving the  subject  and  title  of  the  estate. 
For  that  purpose  the  scheme  of  the  creator 
of  the  estates  may  be  invaded  and  varied  by 
changing  property  which  in  one  form  is  lia- 
ble to  be  lost>  into  another  form  not  subject 
to  that  danger,  the  property  in  its  new  form 
to  be  devoted  to  the  same  use  and  to  go  in 
the  same  line,  upon  the  same  contingencies, 
as  that  for  which  it  was  taken  in  exchange, — 
not  to  be  distributed  and  consumed.  No  neces- 
sity of  preservation  calls  for  such  a  remedy 
as  consumption  of  the  property  and  entire 
annihilation  of  the  grantor's  scheme. 

It  follows  that  Uie  judgment  appealed 
from,  so  far  as  it  goes  beyond  providing  for 
the  sale  of  a  part  of  the  property  to  create 
a  fund  out  of  which  to  guard  against  those 
dao^rs  that  now  menace  the  title  in  remain- 
der, and  to  make  such  investments  of  the 
residue  of  the  fund  and  such  disposition  of 
the  property  unsold,  as  will  prevent  a  re- 
currence of  such  dangers,  and  as  far  as 
practicable  remedy  the  impairment  of  the 
estate  caused  by  the  improvident  manage- 
ment by  the  life  tenant,  it  must  be  modified. 
There  is  no  justification  for  distributing  the 
procecHls  of  a  sale  as  waa  attempted  by  the 
judgrnent  appealed  from.  By  such  judgment 
the  interest  of  the  life  tenant  is  to  be  com- 
puted and  paid  to  her,  whereas  the  scheme 
of  her  father  entitles  her  to  the  income  of  the 
whole  property  for  life,  subject  to  those 
duties  in  respect  to  keeping  up  repairs  and 
keeping  down  taxes  as  devolve  upon  a  life  ten- 
ant by  law.  The  judgment  authorizes  the 
division  of  the  remainder  of  the  fund,  after 
deducting  the  expenses  of  the  litigation,  and 
the  value  of  plaintifif's  life  estate  into  three 
parts,  and  the  immediate  payment  of  $5,000 
out  of  two  of  the  shares  to  discharge  a  sup- 
posed equitable  claim  of  the  plaintiff  for  the 
past  support  of  the  oldest  children.  It  was 
not  intended  that  either  of  the  defendants 
should  have  any  part  of  the  corpus  of  the 
property  till  it  should  reach  them  under  the 
will  of  their  mother  or  by  reason  of  her 
death  without  devising  the  property.  What 
part  of  the  property  either  of  Uie  defendants 
will  finally  have  is  uncertain.  Each  has  a 
vested  interest,  but  it  is  subject  to  be  de- 
vested by  the  will  of  the  mother  or  be  dimin- 
ished by  the  future  birth  of  children.  To 
compute  the  value  of  the  estate  in  remain- 
der, as  represented  by  the  proceeds  of  the  sale 
of  the  property,  and  make  a  present  division 
of  it,  would  be  erroneous  in  the  extreme. 

Just  what,  from  an  equitable  and  business 
standpoint,  looking  only  to  the  purpose  to  be 
conserved,  should  be  done  under  the  circum- 
stances of  this  case«  is  by  no  means  clear; 
but  it  is  plain  that  nothing  should  be  done 
for  the  purpose  of  a  present  distribution  and 
enjoyment  of  the  property,  since  it  was  de- 
signed to  be  kept  in  aolido  till  the  time  for 
distribution  fixed  by  plaintiff's  father.  The 
fact  that  she  has  imprudently  so  handled  the 
property  as  to  prejudice  her  interests  and 
those  of  the  defendants  as  well  cannot 
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change  her  father's  scheme  in  law  or  in 
equity  so  as  to  give  anything  more  to  her 
than  he  designed  she  should  have,  or  g^ve  her 
that  in  a  different  way  than  he  designed  she 
should  receive  it,  to  the  prejudice  of  the  es- 
tate in  remainder.  She  was  entitled  to  the 
income  of  the  property  during  her  life,  and 
was  bound,  out  of  sudi  income,  to  preserve 
the  property  from  loss  by  taxes  or  want  of 
repairs.  Having  put  it  out  of  her  power  to 
perform  such  duty,  and  demonstrated  most 
clearly  that  the  interests  of  those  to  come 
after  her  should  be  guarded  by  a  stronger 
hand,  the  necessity  of  fortifying  against  the 
recurrence  of  the  present  difficulty  is  quite 
as  important  as  overcoming  such  difficulty. 
Before  the  commencement  of  this  action 
plaintiff  encumbered  her  life  estate  to  such 
an  extent  that  the  interest  on  the  mortgage 
indebtedness  absorbed  the  entire  income 
from  the  property,  leaving  nothing  with 
which  to  pay  the  taxes.  If  she  used  the  in- 
come to  keep  down  taxes  she  was  liable  to 
lose  her  life  estate  by  the  enforcement  of  the 
mortgages;  if  she  used  the  income  to  keep 
down  interest  on  the  mortgages,  and  let  the 
taxes  go,  she  was  liable  to  sacrifice  the  whole 
estate.  In  meeting  that  situation  it  is 
deemed  best  that  the  mortgages  on  the  life 
estate  should  be  controlled  by  investing  so 
much  of  the  fund  as  may  arise  from  any  sale 
that  may  be  made  as  shall  be  necessary  to 
buy  them  in  for  the  benefit  of  all  persons  in- 
terested in  the  estate,  the  amount  so  used 
to  be  returned  to  the  fund  as  fast  as  can  be 
from  future  income  from  the  property,  the 
end  to  be  attained  being  to  preserve  the 
property  in  aolido  till  the  termination  of  the 
life  estate.  The  entire  fund  created  by  the 
sale  of  any  part  of  the  property,  so  far  as 
practicable,  should  be  preserved  in  lieu  of 
such  part.  The  necessary  use  of  some  of  the 
fund  to  pay  such  expenses  of  the  litigation 
as  plaintiff  ought  to  pay,  or  to  pay  the  taxes, 
should  be  returned  to  the  fund  as  fast  as 
practicable  out  of  the  income,  keeping  in 
view  that  such  fund  should  be  held  to  the 
same  use  and  subject  to  the  same  final  dis- 
tribution as  the  benefactor  intended.  It  is 
considered  that  the  end  which  the  decree 
should  aim  to  secure  can  be  most  certainly 
accomplished  by  vesting  the  title  in  fee,  and 
the  control  of  all  the  property,  that  to  be 
sold  and  that  not  to  be  sold  as  well,  in  a 
suitable  trustee,  to  be  hereafter  administered 
under  the  direction  of  the  court;  that  the 
trustee  should  be  required  to  give  a  suitable 
bond  to  secure  the  faithful  performance  of 
his  duties,  as  indicated  in  the  judgment  ap- 
pealed from ;  that  the  property  directed  to  be 
sold  by  such  judgment,  should  be  sold  as 
therein  indicated;  that  out  of  the  proceeds 
of  the  sale  there  should  be  paid  appellants' 
costs,  disbursements,  and  expenses  in  this 
litigation,  such  part  as  are  taxable  costs 
against  respondent  to  be  charged  to  her  by 
the  trustee  to  be  subsequently  repaid  as 
hereafter  indicated;  that  there  should  also 
be  paid  and  charged  to  plaintiff,  to  be  re- 
turned as  hereafter  indicated,  all  outstand- 
ing tax  claims  against  the  property;   thalt 
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any  lien  or  lienftble  claim  on  the  estate  in 
remainder  should  be  paid  from  the  fund, 
permanently  reducing  it  to  that  amount; 
that  the  balance  of  the  fund  should  be  in- 
vested, first,  by  buying  in  for  the  benefit 
of  the  fund  tiie  mortgage  encumbrances 
placed  on  respondent's  life  estate  before  this 
action  was  commenced,  with  the  indebted- 
ness secured  thereby;  and  that  the  residue 
of  the  fund  should  be  invested  in  good  inter- 
est-bearing securities  subject  to  the  approval 
of  the  court.  The  trustee  should  disburse 
the  income  from  the  invested  fund,  and  the 
rents  from  the  remaining  realty,  first,  by 
paying  current  expenses  of  administering  the 
trust,  and  taxes  and  insurance;  second,  by 
adding  to  the  invested  fund  the  amount  of 
the  charges  against  plaintiff  for  taxes  and 
other  matters  paid  for  her  account;  third, 
by  freeing  the  invested  fund  of  the  indebted- 
ness of  plaintiff,  secured  by  the  mortgages  on 
her  life  estate ;  fourth,  by  paying  the  bal- 
ance to  respondent.  The  result  will  be  that 
after  the  invested  fund  shall  have  been  in- 
creased to  the  amount  pcud  for  plaintiff's 
account,  and  be  freed  from  her  indebtedness 
secured  on  her  life  estate,  the  entire  income 
from  the  invested  fund,  and  the  remaining 
real  estate  as  well,  less  sufiicient  to  keep  up 
repairs  and  taxes  and  pay  for  administering 
the  trust,  will  go  to  the  respondent.  She 
will  have  the  benefit  of  the  entire  income 
from  all  the  property,  as  was  originally  de- 
signed, but  such  income  will  be  devoted  to 
the  discharge  of  her  obligations  to  the  prop- 
erty till  they  ahall  be  extinguished. 

The  judgment  of  the  Circuit  Court  is  re- 
versed f  and  the  cause  remanded  with  direc- 
tions to  render  judgment  in  accordance  with 
this  opinion. 

A  rehearing  having  been  granted,  Mar- 
■hall,  J.,  on  November  7,  1800,  delivered  the 
following  additional  opinion: 

A  rehearing  was  granted  in  this  case  on 
one  question,  namely.  What  is  the  most 
practicable  and  just  method,  from  a  business 
standpoint,  conformable  to  the  law  as  settled 
in  the  decision  rendered,  of  saving  the  estate 
from  loss  without  unnecessarily  varying  the 
plan  of  the  grantor  under  which  all  parties 
claim?  It  needs  but  little  attentiop  to  the 
lan^age  of  the  question  to  discern  that  the 
result  of  the  motions  for  a  rehearing  was  to 
leave  the  legal  principles,  upon  which  the  de- 
cision of  the  court  was  grounded,  irrevocably 
closed.  Nevertheless  counsel  for  appellants 
asHumed  the  privilege  of  going  into  the  whole 
case  in  the  reargument,  and  were  permitted 
to  do  so;  and  while  what  we  may  say  now 
outside  of  the  question  for  consideration 
cannot  affect  the  result,  because  of  the  im- 
portance of  the  subject,  reference  will  be 
made  to  some  of  the  learned  counsel's  con- 
tentions. 

It  is  said  that  the  only  property  involved 
in  the  action  was  four  lots,  not  the  whole 
property  constituting  the  estate;  that  the 
primary  object  of  the  action  was  to  obtain 
an  adjudication  respecting  the  power  of  the 
48  L.  R.  A. 


court  to  authorize  a  sale  of  real  estate  cir- 
cumstanced like  that  in  question,  so  as  to  bar 
possible  remaindermen;  that  the  remainder, 
after  the  expiration  of  the  life  estate,  is 
vested  in  the  appellants ;  that  if  they  were  of 
age  they  could  sell  such  remainder  without 
the  aid  of  the  court,  and  that  the  life  tenant 
can  do  the  same;  hence  the  court  went  be- 
yond the  scope  of  the  action  in  laying  hold 
of  the  entire  property  and  administering  it 

In  the  first  place  the  court  is  by  no  means 
bound  by  the  object  or  objects  in  view  in  in- 
stituting an  action,  except  so  far  as  such  ob- 
jects are  legitimate  from  a  l^al  standpoint 
If  there  be  one  object  which  is  legitimate, 
and  it  be  sought  for  the  purpose  of  carrying 
out  others  not  legitimate,  however  praise- 
worthy be  the  motives  from  a  philanthropic 
or  moral  standpoint,  especially  if  such  other 
objects  affect  the  interests  of  infants  or  per- 
sons unknown  who  are  liable,  on  the  happen- 
ing of  a  ^sible  contingency,  to  be  inter- 
ested, it  is  not  only  proper,  but  It  is  the 
duty  of  the  court,  to  so  guard  its  decree 
upon  the  primary  question,  that  the  effect 
of  it  will  be  in  all  respects  legitimate.  It 
is  not  within  the  power  of  counsel  for  one 
party,  or  both  acting  together,  to  tie  the 
hands  of  the  court  in  the  exercise  ol  i<t» 
equity  powers  to  effect  justice  as  to  any  ques- 
tion coming  within  the  scope  of  any  subject 
presented  for  consideration  and  decision. 

In  the  second  place,  the  subject  of  the  ac- 
tion, not  any  particular  object  counsel  may 
have  had  in  view,  fixed  the  limits  of  the  field 
which  the  court  had  to  investigate.  What 
was  that  subject?  The  sale  of  any  particu- 
lar lots  or  lots?  Certainly  not.  Obtaining 
money  to  satisfy  the  personal  necessities  of 
the  respondent  and  her  children?  Certainly 
not.  The  power  of  the  court  to  sell  real  es- 
tate of  minors  and  use  the  proceeds  for  their 
maintenance?  Not  that.  Yet  the  several 
questions  mentioned  have  been  repeatedly 
pressed  upon  our  attention,  both  to  support 
the  judgment  appealed  from  and  obtain  a 
change  of  the  directions  of  the  court  as  to 
the  proper  decree.  The  subject  of  the  action 
was  the  necessity  of  a  change  in  the  form  of 
property  the  title  and  use  of  which  was 
vested  for  life  in  one  person  who  appeared 
as  plaintiff,  and  the  residue  of  the  title  was 
vested  in  other  persons,  made  defendants  as 
representing  such  residue  for  all  parties  who 
might  on  any  contingency  be  entitled  thereto 
upon  the  termination  of  the  particular  es- 
tate. Concurrent  action  of  the  parties  in 
whom  the  title  was  vested,  without  the  aid 
of  the  court,  could  not  pass  a  full  market- 
able title  to  the  properly;  and  that  seemed 
to  be  necessary  in  order  that  a  part  of  it  at 
least  might  be  sold  for  a  full  value  and  auffi- 
cient  of  the  proceeds  used  to  pay  off  liens 
which  jeopardized  the  interests  of  all  parties. 
The  complaint  spread  before  the  court  the 
condition  of  the  estate,  confessing,  but  ex- 
cusing, BO  far  as  intentional  wrongdoing  was 
concerned,  guilt  of  waste  by  the  life  tenant, 
setting  forth  the  dangers  which  her  manage- 
ment had  created  and  which  threatened  to 
take  the  estate  away  from  all  interested  un- 
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der  the  common  benefactor,  and  her  inabil- 
ity, unaided  by  the  court  to  lucoeasfully 
cope  with  the  situation.  The  court  was 
asked  to  exercise  its  extraordinary  powers  by 
taking  hold  of  the  entire  property  and  apply- 
ing  an  effective  remedy.  Specific  methods 
of  relief  were  suggested  and  prayed  for,  go- 
ing more  to  the  use  of  the  property  so  as  to 
remedy  the  necessities  of  the  unfortimate 
plaintiff  and  her  children  than  that  of  say- 
ing the  estate  from  destruction.  The  court 
was  by  no  means  bound  to  grant  relief  by 
adopting  such  methods,  or  dismiss  the  ac- 
tion, even  in  the  absence  of  a  general  prayer 
for  relief.  The  preservation  of  the  entire 
property  was  the  subject  to  be  dealt  with,  so 
the  life  tenant,  in  her  bill,  prayed,  among 
other  things,  that  the  court  might  do  what 
in  its  judgment  might  seem  meet  and  agree- 
able to  equity.  That  expressly  placed  the 
entire  title  to  the  property  uhder  the  control 
of  the  courts  ft>  it  was  anyway,  from  the 
very  nature  of  the  action  and  of  the  facts. 
While  the  principle,  that  the  court  has 
power,  by  an  action  in  rem,  to  preserve  prop- 
erty under  such  circumstances,  disregarding 
the  mere  form  of  it  when  that  appears  to  be 
necessary,  was  invoked,  that  special  juris- 
diction seems  to  have  been  entirely  lost  sight 
of  in  the  effort  to  convert  the  property  into 
money  and  use  the  proceeds  to  alleviate,  in 
part,  the  pressing  necessities  of  the  parties 
to  the  action. 

In  the  third  place,  it  is  not  true  that  if  the 
appellants  were  of  a^e  they  could  sell  the  es- 
tate without  the  aid  of  the  court.  They 
could  sell  their  interests  in  the  estate,  that 
is  all.  Such  interests  may  never  ripen  into 
an  absolute  title  or  property  the  appellants 
will  be  entitled  to  enjoy.  That  does  not 
seem  to  have  been  appreciated,  hence  the 
pressing  necessities  of  the  respondent,  in  fact 
of  all  the  parties  to  the  action,  have  been 
urged  as  a  justification  for  disturbing  the 
scheme  of  the  settlor  of  the  estates  by  tak- 
ing property  for  the  benefit  of  the  appellants, 
and  of  the  respondent  as  well,  which  does  not 
now,  and  may  never,  belong  to  either  of 
them.  Who  can  now  point  to  the  person  who 
will  ultimately  be  entitled  to  the  estate  in 
remainder  T  What  can  justify  such  judicial 
^proceedings  as  that  of  taking  and  using  part 
of  it  for  the  benefit  of  a  mere  trustee  of  the 
title,  who,  by  the  happening  of  any  one  of 
several  possible  contingencies,  may  be  de- 
vented  of  such  title  and  it  be  vested  in  an- 
other with  absolute  power  of  enjoyment  and 
disposal?  This  court  has  no  such  power.  It 
may  bar  remaindermen  as  to  the  particular 
thing,  but  cannot  extinguish  their  rights  in 
the  equivalent  of  the  property.  This  is  not 
an  action  for  the  adjudication  of  the  rights 
of  either  party,  represented  before  the  court. 
In  the  title  to  the  property,  but  an  action  to 
authorize  the  preservation  of  it  in  the  form 
of  an  equivalent  of  property  of  some  other 
form. 

If  it  were  true  that  if  the  plaintiffs  were 
of  age  they,  joining  with  the  life  tenant, 
could  dispose  of  the  entire  property  ab- 
solutely, the  simple  question  before  the  court 
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would  be  whether  it  is  for  the  best  interests 
of  the  appellants  that  their  property  should 
be  sold  and  a  part  of  it  used  for  their  benefit 
during  their  minority.  To  support  the 
power  of  a  court  of  equity  to  do  that,  no  ref- 
erence to  judicial  authorities  reaching  back 
a  century  woiild  be  necessary,  inasmuch  as  it 
is  amjply  provided  for  by  statute. 

It  IS  said  the  only  relief  prayed  for  not 
covered  by  statute  is  the  right  to  apply  the 
p:  aceeds  of  the  estate  in  remainder  to  relieve 
the  necessities  of  the  minors,  and  to  reim- 
burse the  respondent  for  money  paid  out  for 
their  use  over  and  above  her  income  from 
the  life  estate;  that  in  the  action  she  ten- 
dered a  surrender  of  her  power  of  appoint- 
ment under  the  settlor's  deed,  and  tnat  by 
such  means  the  several  estates  can  be  united 
and  sold  and  the  proceeds  appropriated,  as 
held  by  authorities,  ancient  and  modem. 
On  the  first  part  of  the  proposition,  as  we 
have  seen,  the  scope  of  the  prayer  for  spe- 
cific relief  in  the  complaint  by  no  means 
limits  the  jurisdiction  of  the  court.  On  the 
facts  found  and  the  pleadings,  the  trial  court 
pronounced  judgment.  A  general  appeal 
from  that  judgment  presented  to  this  court 
the  question  of  whether  it  was  proper  on  the 
undisputed  facts.  Judicial  inquiry  was  not» 
by  any  means,  circumscribed  by  Uie  assign- 
ment of  errors.  It  was  and  is  limited  only 
by  duty  to  examine  and  correct  the  judg- 
ment in  every  respect  where  l^al  principles 
were  violated  to  the  prejudice  of  the  appel- 
lants or  those  whom  they  represent,  so  far 
as  such  violations  clearly  appear  from  the 
record.  Appellants  are  minors  standing  as 
the  mere  representatives  of  a  title  liable  to 
pass  out  of  them  to  others  in  spite  of  any; 
thing  they  or  the  life  tenant  or  the  court  can 
possibly  do.  On  the  second  part  of  the 
proposition  under  discussion,  it  must  be  said 
that  we  are  not  acquainted  with  any  au- 
thority, ancient  or  modem,  to  support  it 
Those  cited  to  our  attention  do  not  apply, 
and  it  is  firmly  established,  both  at  common 
law  and  by  statute,  that  a  special  power,  to 
be  executed  by  will,  cannot  be  executed  in 
any  other  way,  or  be  released  or  extin- 
guished so  as  to  cut  off  a  taker  not  partici- 
pating in  the  extinguishment  and  who  is  en- 
titled to  take  in  case  the  power  be  not  exe- 
cuted in  the  manner  provided  by  the  donor 
of  the  power.  The  power  may  be  extin- 
guished by  a  conveyance  by  the  donee  and 
life  tenant  to  the  holders  of  the  estate  in  re- 
mainder in  respect  to  whom  such  donee  has 
the  power  of  appointment  so  as  to  give  a 
preference  of  one  over  another ;  or  it  may  be 
extinguished  by  the  holder  of  the  life  estate, 
joining  with  the  holders  of  the  estate  in  re- 
mainder in  a  conveyance  to  a  third  person; 
but  the  effect  of  such  a  circumstance  is  by 
no  means  so  far-reaching  as  to  give  the  ven- 
dee under  the  joint  deed  a  greater  title  than 
that  possessed  by  the  vendors.  If  such 
title  be  defeasible,  the  title  of  the  vendee 
will  be  subject  to  the  same  infirmity.  If  the 
title  be  liable,  upon  the  happening  of  a  con- 
tingency, to  go  over  to  other  persons,  their 
interests  will  not  be  affected  by  the  convey« 
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ance.  The  latter  circumstance,  which  con- 
trols the  situation  dealt  with  in  this  case,  is 
what  makes  the  proposition  urged  upon  us 
unsound  and  the  authorities  cit^  to  support 
it  not  applicable.  We  may  conclusively 
point  what  is  here  said  by  a  brief  reference 
to  such  authorities. 

In  Re  Boatxoick,  4  Johns.  Ch.  100,  the 
proposition  decided  was  that  when  the  in- 
come of  a  sum  of  money  is  devised  to  a 
mother,  and  the  principal  sum  after  her 
death  to  her  children,  the  property  may,  by 
permission  of  the  court,  be  broken  in  upon 
and  used  in  part  for  the  present  education 
and  maintenance  of  the  children,  and  to  pay 
debts  previously  contracted  by  the  mother 
for  their  past  maintenance,  where  there  is 
an  actual  necessity  therefor  that  cannot 
otherwise  be  satisfied.  It  will  be  noted  that 
the  title  to  the  principal  sum  in  remainder, 
in  that  case,  was  in  the  children  absolutely. 
To  support  the  decision,  Harvey  v.  Harvey, 
2  P.  Wms.  21,  was  cited,  where  it  was  said 
the  master  of  the  rolls  declared  that  where 
a  legacy  was  given  to  an  infant  payable  at 
twenty-one,  without  any  devise  over,  the  doc- 
trine indicated  was  proper. 

In  Re  Bi&ke,  4  Sandf.  Ch.  618,  the  facts 
Were  that  two  infant  children,  living  with 
their  father,  had  an  annual  income  consist- 
ing of  the  use  of  $60,000,  the  principal  being 
Vested  in  them  contingent  upon  their  reach- 
ing the  age  of  twenty-one,  otherwise  in  the 
survivor  of  them,  and  if  neither  reached 
such  age,  then  over  to  the  brothers  of  the 
mother  and  their  issue.  The  question  was 
how  much  the  father,  who  possessed  but  a 
moderate  income,  ought  to  have  out  of  the 
income  belonging  to  the  children  towards 
their  support  and  education.  No  suggestion 
is  found  in  the  opinion  of  the  court  of  a  right 
to  break  in  upon  the  principal  sum,  which 
was  conditionally  vested  in  the  daughters. 
In  Wooten  v.  House  (Tenn.  Ch.  App.)  36  S. 
W.  932;  McKnight  v.  Walsh,  23  N.  J.  Eq. 
l36;  Wilkea  v.  Rogers,  6  Johns.  666;  and 
Billingsly  v.  Critchet,  1  Bro.  Ch.  268,  the  in- 
fant child  or  children  had  a  fortune  absolute. 
There  was  no  devise  over,  or  right  of  suvivor- 
ship.  It  was  held  that  the  necessities  of  the 
children  might  be  supplied  out  oi  the  prop- 
erty. 

It  will  readily  be  seen  from  the  foregoing 
brief  analysis  of  authorities  that  they  do 
Hot  touch  the  question  under  discussion  here. 
The  distinction  between  such  question  and 
the  one  we  have  decided  here  is  clearly 
pointed  out  in  numerous  English  cases,  hold- 
ing that  if  there  is  an  estate  with  a  devise 
over  which  may  take  effect  on  a  contingency, 
such  estate  cannot  be  used  for  the  benefit  of 
the  precedent  holder  without  the  consent  of 
the  contingent  devisee  or  vendee.  Chreen' 
%Dell  V.  Oreenwell,  5  Ves.  Jr.  194;  Fairman 
V.  Green,  10  Ves.  Jr.  44;  Lomaao  v.  Lomax, 
11  Ves.  Jr.  48;  Errington  v.  Chapman,  12 
Ves.  Jr.  20;  Errat  v.  Barlow,  14  Ves.  Jr. 
202.  In  Oreenwell  v.  Ch'eenwell,  the  object 
was  the  same  as  that  sought  here.  The  title 
was  in  a  grandchild  to  be  preserved  and,  with 
the  accumulations,  paid  to  him  on  his  arriv- 
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ing  at  the  age  of  twenty-one^  and  with  like 
limitations  over  to  his  sisters  in  case  of  hit 
death  under  that  age.  The  father  was  dead 
and  the  children  sorely  in  need  of  asaistanoe 
because  of  the  character  and  circumstances 
of  the  mother.  The  lord  chancellor  re- 
marked; "I  fear  if  I  should  make  a  decree  it 
would  be  my  will,  and  not  that  of  the  tesu- 
tor's."  In  view  of  the  pressing  necessiUes 
of  the  case  it  was  decided  to  make  the  order 
prayed  for  conditional,  upon  consent  being 
given  by  all  persons  who  would  be  contin- 
gently entitled  to  the  property. 

In  Fairman  v.  Oreen,  the  master  of  the 
rolls  said  on  the  same  subject:  '*The  court 
has  not  done  this  except  where  all  the  par- 
ties who  were  to  have  maintenance  were 
equally  interested,  .  .  .  but  if  there  is 
a  legatee  over  the  court  has  always  taken  the 
consent  of  such  legatee." 

Again,  in  4j0maae  v.  Lomam,  the  lord  chan- 
cellor said:  "If  all  die  under  twenly-one 
and  a  child  not  yet  in  existence  should  come 
into  existence  and  attain  that  age,  that  child 
clearly  would  take  the  whole,  .  •  . 
therefore  I  may  give  it  to  those  children  [if 
I  grant  the  prayer]  who  may  never  become 
entitled  to  it."  And  in  the  same  line,  in 
Errat  v.  Barlow,  the  conclusion  was  stated, 
in  effect,  thus:  "If  the  chance  of  surviving 
is  equal  among  all  the  members  of  the  class, 
and  there  is  no  other  interested  that  upon 
any  contingency  can  take  that  will  be  preju- 
diced, maintenance,  when  necessary,  may  be 
allowed,  but  it  is  impossible  to  give  it  where, 
in  any  event,  the  property  may  belong,  ul- 
timately, to  other  persons." 

The  foregoing  is  the  settled  law  as  far  back 
as  we  find  adjudicated  cases  on  the  subject 
They  are  in  accordance  with  reason  and  com- 
mon sense.  Any  other  doctrine  would  sanc- 
tion confiscation  and  render  it  impossible  to 
settle  an  estate  upon  any  plan  that  would, 
in  any  reasonable  probability,  be  carried  out 
according  to  the  scheme  of  the  settlor.  A 
failure  to  keep  in  mind  the  distinction  be- 
tween taking  the  property  of  an  infant  and 
expending  it  for  his  benefit,  and  taking  prop- 
erty to  which  such  infant  has  a  mere  naked 
legal  title,  which  may  go  over  in  possession 
and  enjoyment  to  some  other  person,  is  what 
has  led  to  most  of  the  difficulties  in  Uiis  case. 
It  must  not  be  forgotten,  at  any  step  in  thif 
litigation,  or  in  administering  the  final  de- 
cree that  shall  be  rendered,  that  plaintiff  has 
but  a  life  estate,  coupled  with  a  power  of  ap- 
pointment by  will  to  say  how  the  estate  in 
remainder  shall  be  divided  between  "her  sur- 
viving children  in  whom  the  immediate  es- 
tate in  remainder  is  vested,  in  case  she  leaves 
surviving  children,  such  children  to  take 
equally  if  the  donee  of  the  power  fails  to  ex- 
ecute it,  and  the  estate  to  go  over  to  othere 
specified  by  the  settlor  in  case  of  there  being 
none  of  the  immediate  remaindermen  to  take. 
While  that  is  a  special  diseretionaxy  power 
which,  by  the  rules  of  the  common  law  may 
be  separated  from  the  life  estate,  the  settlor 
having  failed  to  provide  clearly  to  the  con- 
trary, or  extinguished  as  to  any  person  in- 
terested by  a  conveyance  by  such  person  or 
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by  a  joint  conveyance  by  such  person  and  the 
life  tenant  to  another  (2  Lewin,  Trusts,  p. 
725;  Ping.  Real  Prop.  §  1124;  2  Washb.  Real 
Prop.  pp.  388,  389) ,  it  cannot  be  extinguished 
so  as  to  cut  off  persons  not  participating,  or 
•executed  at  any  other  time  or  in  any  other 
manner  than  that  indicated  by  the  settlor. 
When  authority  to  execute  a  power  by  will 
is  given,  it  is  exclusive,  by  the  rules  of  the 
common  law,  as  well  as  by  statute.  Ping. 
Real  Prop.  §  1164;  2  Lewin,  Trusts,  1888, 
p.  616;  2  Perry,  Trusts,  317;  Rev.  Stat.  § 
2146. 

Finally,  we  are  referred  to  Ex  parte 
Yaney,  124  N.  C.  151,  32  S.  E.  491,  as  con- 
clusive— so  far  as  the  decision  of  the  highest 
court  of  one  state  can  be  considered  conclu- 
sive on  a  question  in  the  courts  of  another 
state— on  the  point  that  the  life  tenant  and 
the  holders  of  the  title  in  remainder  may, 
joining,  convey  the  title,  notwithstanding 
the  future  birth  of  a  child  may  add  to  the 
class  entitled  to  take  under  the  deed  or  will 
after  the  expiration  of  the  life  estate.  A 
moment's  examination  of  the  case  shows  that 
the  court  only  held  that  where  all  the  re- 
maindermen in  being  are  before  the  court, 
A  sale  of  a  full  title  may  be  authorized 
though  there  may  be  possibilities  as  to  oth- 
ers being  ultimately  entitled  to  participate 
in  the  avails  of  the  property  as  members  of 
the  class,  the  property,  however,  to  be  pre- 
served in  its  new  form  for  the  benefit  of 
those  ultimately  entitled  thereto.  That  is 
what  was  decided  in  this  case.  The  North 
Carolina  court,  however,  held  that  where 
there  is  a  right  of  survivorship,  as  here,  be- 
tween members  of  a  class,  the  court  cannot 
authorize  a  sale  at  all,  because  the  ultimate 
takers  in  that  event  cannot  be  known.  That 
doctrine,  applied  here,  would  defeat  the 
whole  object  of  this  litigation ;  but  that  it  is 
wrong  in  part  seems  clear,  and  is  demon- 
strated by  several  well-considered  cases  cited 
in  our  former  opinion.  There  is  no  good 
reason  for  saying  that  the  court  may  author- 
ize the  sale  of  lands  where  the  title  in  remain- 
der is  vested  in  a  cla«s  which  is  subject  to 
open  and  let  in  new  members,  but  cannot  if 
the  scheme  laid  in  the  will  or  deed  be  such 
that  members  of  the  class  may  drop  out  and 
their  interests  go  to  the  surviving  members 
thereof.  The  theory,  as  before  indicated, 
upon  which  the  court  takes  jurisdiction,  is 
that  the  proceeding  is  in  rem^  and  that  those 
having  the  vested  interests  stand  for  those 
having  contingent  interests.  In  that  view, 
whether  there  be  a  contingency  which  will 
increase  the  class  or  one  which  will  decrease 
it,  or  extinguish  it  altogether,  should  make 
no  difference,  since  it  is  the  rea  that  is  being 
dealt  with  and  is  to  he  preserved  unimpaired 
in  value  for  the  ultimate  taker  or  takers. 
However,  it  is  the  settled  doctrine  in  North 
Carolina  that  a  court  of  equity  has  no  power 
to  authorize  a  sale  of  property  held  by  a  title 
which  may  be  devested  by  the  happening  of 
some  contingency,  and  the  title  thereby  be 
vested  in  another  not  in  being  or  that  cannot 
be  known.  Justice  v.  Ouion,  76  N.  C.  442; 
Wat9on  V.  Watson,  66  N.  0.  (3  Jones,  Eq.) 


400;  Williams  v.  Eassell,  74  N.  C.  434.  It 
will  be  noticed,  in  examining  these  cases, 
that  the  only  power  of  the  court  suggested 
was  to  convert  property  from  one  form  into 
another  for  the  purpose  of  preserving  it  or 
to  increase  its  value,  not  distributing  it  so 
as  to  prejudice  the  possible  remaindermen; 
and  even  that  was  denied  where  the  property 
was  held  by  members  of  a  class  with  the 
right  of  survivorship  in  case  of  a  member 
dropping  out  by  death. 

The  foregoing  review  of  authorities  cited 
by  counsel  to  support  the  contention  for  a 
decree  allowing  a  partial  distribution  and 
consumption  of  the  property  in  question,  and 
citation  of  authorities  to  the  contrary,  with 
what  was  said  in  the  former  opinion,  we  ap- 
prehend, show  clearly  the  soundness  of  the 
conclusion  which  was  reached. 

When  the  danger  of  loss  to  the  estate  shall 
have  been  securely  fortified  against,  there  is 
no  reason  why  the  equivalent  of  any  of  the 
property  that  shall  have  been  sold,  and  the 
unsold  lands,  should  not  be  used  so  as  to  pro- 
vide for  the  respondent  and  her  children  so 
far  as  such  provision  may  be  consistent  with 
a  certain  preservation  of  the  property  for  the 
ultimate  takers  upon  the  expiration  of  the 
particular  estate.  Whatever  the  necessities 
of  the  parties  may  be,  the  court  cannot  break 
in  upon  the  estate  in  remainder  to  relieve 
them,  and  cannot  sever  the  life  estate  from 
the  residue  of  the  title  unless  it  appears  that 
there  is  no  other  practical  way  to  administer 
the  property  under  the  circumstanoes.  The 
fact  that  where  by  a  deed  or  will  the  life 
tenant  and  the  remaindermen  are  left  free 
to  convey  the  entire  title,  in  case  of  a  sale 
made  by  order  of  the  court  the  value  of  the 
life  interest  may  be  computed  upon  the  basis 
of  the  expectancy  of  life  of  the  life  tenant 
and  paid  over  to  such  tenant,  is  not  very  per- 
suasive in  a  case  like  this  where  the  interests 
of  the  parties  are  not  separable  without  a 
clear  violation  of  the  expressed  will  of  the 
common  benefactor.  While  the  life  tenant^ 
in  the  instant  case,  is  competent  to  sell  her 
interest  so  as  to  separate  it  from  the  power 
of  appointment,  she  has  no  authority  to  sep- 
arate her  estate  from  the  estate  in  remain- 
der, and  she  should  not  be  given  that  power 
by  the  court  without  some  overpowering  ne- 
cessity existing  to  demand  it,  because  that 
course  would  substitute  a  mere  expectancy 
for  a  certainty,  contrary  to  one  of  the  most 
important  features  of  the  settlor's  scheme. 
The  firm  adherence  of  the  court  to  the  legal 
principles  indicated  is  by  no  means  incon- 
sistent with  anxious  solicitude  to  relieve  the 
misfortunes  of  the  parties  to  this  action  so 
far  as  power  exists  in  the  court  to  do  so, 
and  that  solicitude  has  been  entertained  here 
from  the  first.  The  situation  mentioned, 
however,  cannot  obscure  the  fact  that  the  re- 
spondent is  responsible,  before  the  law,  for 
the  dangers  which  necessitate  the  change  in 
the  property  in  question  which  has  been  di- 
rected by  the  court.  The  decision  of  the 
cause,  with  directions  made  to  remedy  the 
dangers  which  exist  and  guard  against  a  re- 
currence of  similar  dangers  in  the  future. 
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was  intended  to  be  for  the  best  interests  of 
all  concerned  so  far  as  such  interests  could 
be  legally  conserved. 

The  directions  made  as  to  the  decree  to  be 
rendered  in  the  court  below  were  not  intended 
to,  and  did  not,  differ  from  the  judgment  ap- 
pealed from  so  far  as  reIates«to  the  mere  ma- 
chinery of  selling  and  conveying  the  prop- 
erty. That  whole  subject,  as  well  as  the 
handling  of  the  proceeds  of  the  sale,  within 
the  limits  of  the  plan  outlined  by  the  deci- 
sion, was  left  expressly  and  plainly  to  be  ad- 
ministered by  the  trial  court.  There  is  noth- 
ing in  such  decision  preventing  a  new  loan 
upon  the  life  estate  by  permission  of  the  trial 
court  under  the  directions  of  the  trustee  for 
the  purpose  of  taking  up  encumbrances  bear- 
ing a  high  rate  of  interest,  bought  in  for  the 
benefit  of  the  estate,  or  preventing  a  reduc- 
tion in  the  rate  of  interest  on  such  encum- 
brances if  found  to  be  too  high,  or  changing 
any  mere  matter  of  administration  so  far  as 
the  same  relates  to  the  making  of  a  proper 
deed  to  carry  out  the  sale,  if  one  shall  be 
made.  So,  in  respect  to  the  matters  re- 
ferred tOj  no  modification  in  the  decision 
heretofore  made  by  this  court  is  needed  to 
meet  the  objections  raised  on  the  reargu- 
ment 

On  the  subject  of  what  change  can  properly 
and  safely  be  made  in  the  manner  of  hand- 
ling that  portion  of  the  estate  which  will  be 
represented  by  the  proceeds  of  the  four  lots, 
in  case  of  their  sale,  and  the  care  of  the  res- 
idue of  the  estate,  from  the  directions  con- 
tained in  the  former  decision,  has  received 
the  most  careful  consideration,  resulting  in 
a  conclusion  that  the  life  estate  ought  not 
to  be  separated  from  the  estate  in  remainder, 
but  that,  if  respondent  desires  to  substitute 
insurance  upon  her  life  in  reputable  level 
premium  insurance  companies,  payable  to 
the  trustee  for  the  remaindermen  at  her 
death,  in  place  of  her  liabilities  to  the  estate, 
that  will  accumulate  in  the  hands  of  the 
trustee  by  a  carrying  out  of  the  directions  in 
such  decision,  she  may  properly  be  allowed 
to  do  so  to  an  amount  equal  to  that  which 
would  go  to  her  upon  a  separation  of  her  life 
interest  in  the  proceeds  of  the  sale  of  the 
four  lots,  if  she  adequately  secures  the  pay- 
ment of  the  premiums  upon  the  policies  of 
insurance,  as  such  premiums  fall  due,  and  al- 
so secures  the  remaindermen  by  a  mortgage 
on  her  life  estate  in  the  unsold  property  to 
their  trustee,  the  prompt  payment  of  future 
taxes  on  the  property,  and  that,  in  the  event 
of  her  taking  advantage  of  this  privilege,  the 
imsold  property  should  be  released  from  the 
trust  created  by  the  decree.  It  has  been  con- 
cluded to  make  an  addition  to  the  directions 
contained  in  the  decision  heretofore  made, 
in  accordance  with  these  views,  thereby  prac- 
tically adopting  a  suggestion  made  by  ap- 
pellant's counsel  on  the  argument.  That 
48  L.  R.  A. 


will  result,  if  respondent  so  electa,  in  giviiig 
the  trustee  for  the  remaindermen,  insuraoce 
for  such  money  as  may  be  paid  out  of  the 
proceeds  of  the  property  sold,  for  her  ac- 
count, a  return  of  the  unsold  property  to 
the  control  of  the  respondent,  as  life  tenant^ 
and  in  securing  to  her  a  net  income  of  about 
$1,500  per  year  as  the  property  is  now  ax- 
cumstanced,  which  will  doubtless  be  largely 
increased  as  improvident  leases  shall  expir& 
No  other  modification  of  the  decision  of  rec- 
ord seems  advisable. 

The  directions  for  the  entry  of  a  decree  in 
thetrial  court  are  changed,  by  adding  there- 
to that  such  decree  shafi  further  provide,  in 
substance,  as  follows:  The  respondent  may, 
at  her  election,  reimburse  the  estate  for  the 
money  paid  out  for  her  account  by  life  in- 
surance on  her  life  placed  in  reputable  le^-el 
premium  insurance  companies  authorized  to 
do  business  in  this  state,  to  the  extent  of 
such  portion  of  the  proceeds  of  the  property 
sold  as  would  go  to  her  if  the  value  of  her 
life  estate  were  estimated  and  paid  to  her; 
the  sum  so  used,  however,  to  be  considered  an 
investment  of  property  of  the  estate  in  whid) 
respondent  has  a  life  estate,  secured  by  the 
life  insurance^  and  not  a  payment  to  the  life 
tenant  out  of  it,  of  the  value  of  such  inter- 
est. The  policies  of  insurance  shall  not  be 
accepted,  however,  by  the  trustee,  unless  ap- 
proved by  the  court  upon  the  reconuneoda- 
tion  of  the  trustee,  and  the  punctual  payment 
by  the  plaintiff  of  the  premiums  that  shall 
fall  due  upon  the  policies,  and  the  future 
taxes  upon  the  unsold  and  all  the  property  of 
the  estate  be  secured  by  the  life  tenant  by  t 
mortgage  to  the  trustee  upon  her  life  estate 
in  such  property,  so  laid  that  it  will  be  a  first 
lien  on  such  estate.  Upon  the  insurance  be- 
ing given  and  accepted,  under  the  conditions 
named,  the  unsold  real  estate  shall  be  re- 
leased from  the  trust  created  by  the  decree 
and  the  life  tenant  restored  to  the  control 
thereof  as  such  tenant,  subject  to  the  obli- 
gations incident  to  that  relation  to  the  prop- 
erty. Upon  the  insurance  premiums  and  the 
taxes  on  all  the  property  of  the  estate  for 
any  year,  being  paid  by  the  life  tenant,  the 
trustee  shall  pay  to  her  the  inoome  of  the 
trust  fund  for  such  year,  less  the  expenses  of 
administering  the  trust,  but  if  she  shall  fail 
to  make  any  of  such  payments,  the  trustee 
shall  discharge  the  unpaid  obligattons  out 
of  any  portion  of  the  trust  fund  that  would 
otherwise  go  to  the  life  tenant,  paying  the 
residue,  if  any  there  be,  to  her;  and  if  there 
be  a  deficiency,  he  shall  enforce  the  mort- 
gage security  upon  the  life  estate  in  accord- 
ance with  the  terms  thereof,  to  recover  the 
amount  of  such  deficiency.  No  costs  shaU 
be  allowed,  on  the  rehearing,  to  either  party, 
except  clenric's  fees,  which  shall  be  paid  by  the 
respondent. 
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STATE  of  Wisconsin  ew  rel,  David  S.  ROSE 
et  al. 

SUPERIOR    COURT    OF    MILWAUKEE 
COUNTY  et  aU 
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.) 


1.  An.  Injunction  ngninrnt  the  paasaore 
of  an  ordflnanee  "vrtUifln  the  general 
po'vrer  of  the  iiiiinielpalltT»  ereatinv 
a  contract  between  a  oitr  e^a  a 
■treet-railwar  eompanxy  is  YOid  for 
want  of  Jurisdiction,  whether  the  ordinance 
Is  authorized  by  law  or  not,  since  the  pass- 
age of  such  an  ordinance  Is  a  leglslatlye  act 
which  the  court  has  no  power  to  supervise. 

S.  Failure  to  snbmlt  to  a  committee 
an  amendment  to  an  ordinance  as 
originally  proposed  does  not  constitute  any 
ground  on  which  a  court  of  equity  can  grant 
an  injunction  against  passing  the  ordinsnce. 

(February  27,  1900.) 

APPLICATION  for  a  writ  of  prohibition 
to  prevent  the  Superior  Court  of  Mil- 
waukee County  from  proceeding  with  a  con- 
tempt proceeding  to  punish  defendants  for 
passing  and  enforcing  an  ordinance  granting 
a  street-railway  franchise.    Oranitd. 

Statement  by  Cassoday,  Ch.  J.: 
It  appears  from  the  record:  That  Janu- 
ary 18,  1900,  there  were  filed  in  this  court 
three  verified  petitions, — one  by  David  S. 
Rose,  mayor  of  the  city  of  Milwaukee;  an- 
other by  Edward  M.  Schuengel,  clerk  of  the 
city  of  Milwaukee;  and  another  by  Cornelius 
Corcoran  and  twenty-two  others,  therein 
named,  being  twenty-three  in  number,  and  a 
majority  of  the  forty-two  aldermen  of  that 
city.  That  each  of  such  (jetitions  prayed 
that  a  writ  of  prohibition  issue  from  tiiis 
court  to  the  superior  court  of  Milwaukee 
county,  and  to  the  Honorable  John  C.  Lud- 
wig,  judge  thereof,  restraining  him  and  it 
from  proceeding  in  such  contempt  proceed- 
ings tiierein  mentioned,  and  from  passing 
any  sentence  therein  against  the  petitioners, 
respectively,  and  from  imposing  any  fine 
upon  them,  and  from  restraining  them,  re- 
spectively, of  their  liberty,  and  from  in  any 
way  punishing  any  of  them  for  the  cause 
therein  stated.  That  on  the  same  day  such 
vtrit  was  issued  from  this  court,  as  so  prayed, 
until  February  2,  1900,  and  until  the  fur- 
ther order  of  this  court,  and  that  on  the  day 
last  named  that  court  and  the  judge  thereof 
show  cause  before  this  court  why  they  should 
not  be  absolutely  restrained  and  prohibited 
from  any  further  proceedings  in  such  con- 
tempt proceeding  and  matter.  That  Janu- 
ary 27,  1900,  Hon.  John  C.  Ludwig.  as  such 
judge  of  the  superior  court  of  Milwaukee 
county,  made  and  filed  in  this  court  due  re- 


turn under  the  seal  of  that  court  to  such 
writ  to  the  effect  that  such  writ  had  been 
and  was  being  obeyed.  That  December  21, 
1899,  one  H.  A.  Schwartzburg  began  an  ac- 
tion in  that  court  against  the  mayor,  clerk, 
and  the  forty-two  members  of  the  common 
council  of  the  city  of  Milwaukee,  and  of 
other  persons  and  corporations  named  in  the 
summons  and  complaint  therein  mentioned, 
and  a  true  copy  of  which  is  therewith  re- 
turned, and  procured  therein  an  injunction- 
al  order,  a  true  copy  of  which  is  thereunto 
annexed  and  therewith  returned,  upon  the 
verified  complaint  and  the  undertaking,  a 
true  copy  of  which  is  annexed  and  therewith 
returned,  and  which  summons,  complaint, 
undertaking,  and  injunctional  order  were 
duly  served  on  all  of  such  defendants  there- 
in. That  after  such  service  certain  of  such 
defendants  violated  and  set  at  naught  such 
injimctional  order,  as  shown  by  their  admis- 
sions and  answer.  That  thereafter,  upon 
motion  by  such  defendants  to  vacate  such 
injunctional  order  before  that  court,  and 
upon  the  hearing  of  that  motion,  the  disre- 
gard and  violation  of  such  injunctional  or- 
der was  brought  to  the  notice  of  that  court, 
whereupon  that  court  made  and  caused  to  be 
served  the  order  to  show  cause,  a  true  copy 
of  which  is  thereunto  annexed  and  therewith 
returned.  That  the  same  was  duly  served 
on  all  of  such  defendants  accused  of  viola- 
tion of  such  injunctional  order,  except 
Caufy;  and  that  such  accused  persons  ap- 
peared in  answer  to  the  order  to  show  cause, 
whereupon  specific  charges  were  filed  against 
each,  true  copies  of  which  charges  are  there- 
unto annexed  and  therewith  returned.  That 
thereupon  such  defendants,  being  personally 
present  and  by  their  counsel,  offered,  in  an- 
swer to  the  charges,  their  return  to  the  or- 
der to  show  cause,  and  asked  to  have  the 
same  stand  as  an  answer  or  demurrer  to 
such  charges;  and  the  court,  having  heard 
arguments  thereon  at  great  length,  and  at 
the  conclusion  of  such  arguments,  made  and 
filed  the  decision  in  writing,  a  true  copy  of 
which  is  thereunto  annexed  and  therewith 
returned;  and  that  such  proceedings  in  that 
court  went  no  further  than  the  decision  and 
determination  as  set  forth  in  such  written 
opinion  up  to  the  time  the  writ  herein  was 
served  upon  him,  and  he  thereby  certified  to 
this  court,  in  obedience  to  such  writ,  and 
with  such  writ,  the  annexed,  which  are  true, 
correct,  and  complete  copies  of  all  the  pro- 
ceedings aforesaid,  and  all  the  papers  in  such 
contempt  proceedings,  and  that  copies  are  re- 
turned instead  of  the  original  for  the  rea- 
son that  the  defendants  so  charged,  by  their 
attorneys,  insisted  on  proceeding  with  the 
motion  to  vacate  such  injunction  while  the 
matters  relating  to  such  contempt  were  in 
progress  in  this  court  under  the  writ  afore- 


NoTB. — For  injunction  against  passage  of 
municipal  ordinance,  see  Montgomery  Gaslight 
Co.  V.  Montgomery  (Ala.)  4  L.  R.  A.  616 ;  and 
Roberts  v.  LouisviUe  (Ky.)  13  L.  R.  A.  844. 
and  note. 

For  injunction  to  prevent  enforcement  of 
ordinance  or  statute,  see  South  Covington  &  C. 
Street  R.  Co.  V.  Berry  (Ky.)  16  L.  R.  A  604; 
4SL.  R.  A. 


Rustavllle  V.  Rushvllle  Natural  Gas  Co.  (Ind.) 
15  L.  R.  A.  821;  Georgia  Plcg.  Co.  v.  Macon 
(C.  C.  S.  D.  Ga.)  22  L.  R.  A.  775 ;  Augusta  v. 
Burum  (Ga.)  26  L.  R.  A.  340;  Deems  v.  Balti- 
more (Md.)  26  L.  R.  A.  541;  Parmer  v.  St. 
Paul  (Minn.)  83  L.  R.  A.  199 ;  Plumb  v.  Chris- 
tie (Ga.)  42  L.  R.  A.  181 :  and  Cicero  Lumber 
Co.  V.  Cicero  (111.)  42  L.  R.  A.  696. 
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said.  That  upon  the  hearing  in  this  court, 
February  2,  1900,  such  relators  severally  de- 
murred to  such  return.  That  in  the  com- 
plaint of  H.  A.  Schwartzburg,  so  mentioned 
m  such  return,  it  is  alleged,  in  effect,  that  he 
is  and  was  at  all  times  therein  mentioned  a 
resident,  citizen,  elector,  and  taxpayer  in  the 
city  of  Milwaukee,  and  as  such  brought  that 
suit  in  his  own  behalf  and  in  behalf  of  all 
other  taxpayers  of  the  city  similarly  situ- 
ated. That  the  defendant  David  S.  Rose  is 
the  duly  elected,  qualified,  and  acting  mayor 
of  that  city ;  that  the  defendant  E.  M.  Schu- 
engel  is  city  clerk  of  that  city ;  and  that  the 
defendants  therein  named,  being  forty-two 
in  number,  are  the  duly  elected,  acting,  and 
qualified  aldermen  constituting  the  common 
council  of  that  city.  That  the  defendant  the 
Milwaukee  Electric  Railway  &  Light  Com- 
pany, is  a  stock  corporation  organized  and 
incorporated  under  the  laws  of  Wisconsin, 
and  engaged  in  the  business  of  running  and 
operating  the  city  railway  by  electric  pow- 
er in  the  streets  of  Milwaukee,  and  also 
making  and  disposing  of  for  money  to  the 
city  and  to  other  persons  electric  light  and 
power.  That  the  defendant  Henry  C.  Payne 
is  a  resident  in  Milwaukee^  and  the  vice 
president  of  such  railway  and  light  company, 
and  the  defendant  Charles  F.  Pfister  is  one 
of  the  directors  thereof.  That  all  of  the 
other  officers  and  directors  of  the  railway 
and  light  company  reside  outside  of  this 
state,  except  one  Bigelow.  That  the  city  of 
Milwaukee  is  now,  and  has  been  for  many 
years  last  past,  the  owner  of  and  entitled 
by  law  to  grant,  sell,  or  dispose  of  for  money, 
the  right  to  use  its  streets  for  street-railway 
purposes  and  the  transportation  of  passen- 
gers under  and  pursuant  to  the  charter  of  the 
city  and  the  laws  of  the  state.  That  the  city, 
in  its  corporate  capacity,  and  as  trustee  for 
the  public,  owns  and  has  the  right  to  grant 
to  any  person  or  corporation  the  use  of  its 
streets,  or  any  part  thereof,  for  the  carriage 
and  transportation  of  passengers  for  hire 
or  compensation,  and  to  fix  the  rate  of  such 
compensation  to  be  charged  by  such  grantee, 
and  that  such  right  is  of  great  value,  to  wit, 
for  all  streets  available  for  such  purposes, 
$3,000,000.  That  there  are  16  miles  in 
length  of  streets  therein  referred  to  upon 
which  no  right  has  been  heretofore  granted 
to  the  railway  and  light  company.  That 
that  company  has,  or  claims  to  have,  certain 
licenses  or  righte  under  ordinances  of  the 
city  to  use  most  of  the  streets  of  the  city 
available  for  street-railway  purposes  for  a 
limited  period,  which,  by  the  terms  of  such 
ordinances,  has  not  yet  expired.  That  the 
railway  and  light  company  and  the  mayor 
of  the  city  and  certain  other  defendante  who 
are  members  of  the  common  council,  un- 
known to  the  plaintiff,  soon  after  their  elec- 
tion, colluded  and  cdnspired  together  for  the 
purpose  of  obtaining  for  the  railway  and 
light  company,  as  a  gratuity  from  the  city, 
valuable  rights,  licenses,  and  franchises  to 
use  ite  streete  for  street-railway  purposes 
on  all  principal  streets  of  the  city  not  there- 
tofore held  by  the  railway  and  light  company 
for  such  purposes,  and  an  extension  of  its 
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existing  licenses  or  franchises  for  the  pur- 
pose of  preventing  the  common  council,  in  the 
exercise  of  ite  just  powers  in  the  future, 
from  regulating  the  rate  of  fare  to  be 
charged  by  the  railway  and  light  company, 
and  for  the  purpose  of  extending  existing  li- 
censes or  franchises  to  use  such  streets,  and 
so  heading  off  any  future  common  council  or 
mayor  from  acting  thereon ;  and,  for  the  pur- 
pose of  carrying  out  such  conspiracy,  the 
mayor  opened  up  and  carried  on  correspond- 
ence with  the  officers  of  the  railway  and 
light  company,  and  held  interviews  and  had 
meetings  with  such  officers  at  various  times 
between  April  10,  1898,  and  November  20, 
1898.  That  in  pursuance  of  such  conspiracy 
and  combination  the  railway  and  light  com- 
pany, November  4,  1898,  offered  to  the 
mayor,  and  through  him  to  the  city,  that,  in 
case  the  city  would  grant  the  railway  and 
light  company  the  right  to  charge  5  oents 
for  each  single  fare  for  each  passenger^  with 
one  transfer  for  each  fare  paid,  and  the 
right  to  lay  tracks  and  operate  ite  street 
railways  over  certein  streets  in  the  city  not 
then  covered  by  such  street  railway  or  any 
of  ite  franchises,  the  railway  and  light  com- 
pany would  pay  to  the  city,  in  lieu  of  a  re- 
duction of  fares,  January  1,  1899.  $50,000, 
January  1,  1900,  $60,0(M),  January  1,  1901, 
$70,000,  January  1,  1902,  $80,000,  Januarv 
1,  1903,  $90,000,  January  1,  1904,  $100,000, 
and  $100,000  annually  thereafter,  and,  in 
addition,  whenever  the  profite  earned  by  the 
railway  and  light  company  should  pay  a  div- 
idend of  6  per  cent  per  annum  on  its  stock  to 
its  stockholders,  that  then  and  from  thence- 
forth there  should  be  paid  to  the  city  one 
third  of  all  annual  profite  above  6  per  cent 
in  addition  to  the  $100,000  per  annum,  and 
that  such  paymente  were  to  be  independent 
of  and  in  addition  to  all  taxes,  assessments, 
license  fees,  or  charges  exacted  from  the  rail- 
way and  light  company  under  any  law  of 
this  stete.  That  such  communication,  with 
other  correspondence  between  the  mayor  and 
the  officers  of  the  railway  and  light  company, 
was  made  public  November  20,  18D8.  That 
thereupon  the  electors  and  taxpayers  of  the 
city  assembled  in  several  mass  meetings,  and 
protested  against  the  sale  of  such  licenses  or 
franchises,  or  the  extension  thereof,  or  the 
sale  of  the  right  of  the  city  to  regulate  the 
fare  charged  by  the  railway  and  light  com- 
pany. That  such  offer  was  not  accepted, 
but  the  proceedings  thereon  were  allowed  to 
lapse  and  be  alMindoned.  That  thereafter 
the  mayor  and  certein  of  the  membo^  of 
the  common  council  and  the  railway  and 
light  company  and  its  officers  renewed  and 
continued  their  efforts  in  pursuance  of  the 
unlawful  combination  and  conspiracy  afore< 
said,  to  procure  for  the  railway  and  light 
company,  without  any  compensation  to  the 
city,  the  valuable  righte,  privil^nes,  licenses, 
and  franchises  aforesaid,  and  held  various 
conferences  and  meetings  at  divers  places 
and  on  different  dates  for  the  purpose  of  ob- 
teining  from  the  city,  through  the  collision 
and  connivance  of  the  mayor,  the  valti&ble 
rights,  licenses,  and  franchises  aforesaid. 
and  thereafter,  and   in   pursuance   of  such 
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combination  and  conspiracy,  the  railway  and 
light  company  caused  to  be  prepared  and 
submitted  to  the  common  council  an  ordinance 
thereunto  annexed,  to  which  the  amendment 
thereunto  annexed  and  made  part  thereof 
was,  December  18,  1899,  made  and  passed  to 
a  third  reading  by  the  common  council.  That 
the  only  compensation  or  payment  to  the  city 
for  such  grant  in  such  ordinance  contained 
was  that  the  railway  and  light  company 
would  sell^  to  be  used  during  certain  hours 
in  each  day,  25  tickets  for  $1,  or  G  tickets  for 
25  cents,  each  of  which  tickets  should  entitle 
the  holder  thereof  to  use  the  same  upon  the 
cars  of  the  railway  and  light  company  only 
between  the  hours  of  5:30  o'clock  and  7:30 
o'clock  in  the  morning,  and  between  the 
hours  of  5  o'clock  and  6:30  o'clock,  central 
standard  time,  in  the  afternoon  of  each  day, 
until  January  1,  1905,  and  thereafter  to  con- 
tinue the  sale  of  tickets  in  packages  at  the 
prices  aforesaid  until  December  31,  1934, 
each  to  be  pood  at  all  hours  of  the  day,  with 
the  same  privileges  as  are  or  may  be  accord- 
ed to  the  passengers  paying  a  single  cash  fare 
of  ^ve  cents.  That  the  mayor,  Henry  C. 
Payne,  Charles  F.  Pfister,  and  certain  of  such 
aldermen  and  various  agents  of.  theirs 
throughout  the  city,  at  their  instigation  and 
direction,  falsely  gave  out,  held  forth,  and 
pretended  that  under  the  existing  ordinance 
possessed  by  the  railway  and  light  company 
that  company  had  an  absolute  right  to 
charge  five  cents  for  each  fare,  and  that  such 
right  was  beyond  the  power  of  the  common 
council  to  regulate.  That  in  return  for  the 
concession  on  the  part  of  the  railway  and 
light  company  to  the  city  of  a  power  which 
the  city  amply  possessed  at  all  times  therein 
mentioned,  the  city  should  and  ought  to 
grant  the  railway  and  light  company,  not 
only  an  extension  for  all  its  existing  licenses 
or  franchises  for  a  period  of  ten  years  after 
1924,  but  also  the  right  to  charge  an  abso- 
lute fare  of  five  cents  for  each  passenger,  ex- 
cept as  modified  through  purchases  of  tickets 
in  quantities  aforesaid,  and  to  the  extent 
aforesaid.  That  additional  licenses  or  fran- 
chises to  use  about  16  miles  of  the  streets  of 
the  city  described,  shutting  out  all  possible 
competition,  should  be  given  gratuitously  to 
the  railway  and  light  company.  That  the 
railway  and  light  company  and  its  officers 
and  the  mayor  and  certain  of  such  aldermen 
colluded  and  conspired  together  in  pursuance 
of  the  plan,  scheme,  or  conspiracy  aforesaid 
to  procure  the  grant  and  licenses  to  use  such 
streets,  fixing  the  rates  aforesaid,  and  ex- 
tending the  period  of  existing  licenses  as 
aforesaid  in  the  form  of  a  contract,  instead 
of  in  the  form  of  legislation,  so  that  such 
ordinance  should  be  first  apparently  pro- 
posed by  the  city  subject  to  the  acceptance 
of  the  railway  and  light  company,  and  that 
thereafter  the  railway  and  light  company 
should  accept  the  same  in  writing,  and  make 
the  pretended  concessions  aforesaid,  and  ex- 
tend its  lines  upon  the  16  miles  of  new 
streets,  and  so  obtain  in  the  form  of  an  or- 
dinance a  contract,  which  could  not  be  there- 
after impaired,  either  by  the  state  legisla- 
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ture  or  by  the  common  council;  and  that 
such  was  the  purpose  of  the  railway  and 
light  company  and  its  officers,  aided  by  the 
mayor  and  certain  members  of  the  common 
council,  and  for  such  purposes  the  ordinance 
in  question  was  passed.  Tliat  under  the  ex- 
isting ordinances  the  railway  and  light  com- 
pany has  no  absolute  right  to  charge  a  fare 
of  five  cents,  but  only  a  faro  not  to  exceed 
five  cents,  for  each  passenger,  subject  to  the 
regulations  by  the  common  council,  and  has 
no  right  to  use  any  of  the  streets  longer  than 
1924,  except  at  the  will  or  pleasure  of  the 
common  council,  and  has  no  authority  or 
right  whatever  on  the  new  streets  mentioned, 
nor  to  withhold  transfer  tickets,  but  are  in 
all  such  matters  subject  to  the  reasonable 
regulations  of  the  common  council.  That 
the  railway  and  light  company  and  its  offi- 
cers and  the  mayor  and  certain  of  the  alder- 
men, in  pursuance  of  such  fraudulent  and 
collusive  scheme  to  give  away  the  valuable 
property  or  rights  aforesaid  of  the  city  to  the 
railway  and  light  company,  are  negotiating 
and  dealing  together,  and  pretending  to  rep- 
resent the  city  for  the  purpose  of  making 
proposed  ordinances,  not  an  ordinary  legis- 
lative measure  or  quasi  contract,  like  a  char- 
ter, but  an  absolute  contract  based  upon  a 
compromise  as  a  valuable  consideration. 
That  the  vice  president  of  the  railway  and 
light  company,  acting  for  and  on  behalf  of 
that  company,  for  the  express  purpose  of  ob- 
taining such  ordinance,  and  of  silencing  op- 
position to  the  same,  and  obtaining  support 
of  the  alderman  who  represented  the  ward, 
entered  into  an  agreement  with  such  citizens 
therein  whereby  he  and  that  company  as- 
sumed and  agreed  to  pay  such  citizens  $8,- 
500  in  case  of  the  passage  of  such  ordinance, 
and  thereby  induced  many  of  such  aldermen 
to  vote  for  such  ordinance.  That  the  mayor 
and  common  council  have  no  legal  right,  pow- 
er, or  authority  to  make  any  such  contract 
with  the  railway  and  light  company,  nor  to 
give  away  or  donate  any  of  the  property  or 
rights,  licenses,  or  franchises  which  the  com- 
mon council  might,  by  law,  have  authority  to 
grant  or  confer  without  a  valuable  considera- 
tion when  it  is  possible  to  obtain  a  valuable 
consideration  therefor.  That  the  pretended 
consideration  or  compromise  is  wholly  inade- 
quate and  insufficient  to  pay  for  the  rights 
granted  by  such  ordinance  and  the  amend- 
ment thereto  over  and  above  what  the  rail- 
way and  light  company  already  enjoys. 
That  the  rights  granted  by  such  ordinance 
and  the  amendment  thereto,  over  and  above 
and  beyond  those  owned  or  enjoyed  by  the 
company  under  existing  ordinances,  are 
worth  more  than  $1,000,000.  That  Decem- 
ber 18, 1899,  one  Cassius  M.  Payne  offered,  in 
writing,  to  the  city,  $100,000  in  cash  for  all 
the  additional  rights,  licenses,  and  franchises 
over  and  above  what  it  now  possesses,  pro- 
posed to  be  granted  to  the  railway  and  light 
company  by  such  ordinance,  and  accom- 
panied such  offer  with  a  tender  of  a  certified 
check  to  the  city  for  $25,000  as  earnest  of 
good  faith  and  part  payment.  That  Cassius 
M.  Payne  was  able,  ready,  and  willing  to  pay 
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$100,000  to  the  city  for  such  rights,  priv- 
ileges, and  franchises  last  mentioned,  and  is 
still  able,  ready,  and  willing  to  pay  such  sum 
of  $100,000  for  the  purpose  aforesaid,  which 
offer  the  city  and  its  officers  refused,  and  still 
refuse,  to  accept,  or  any  other  sum  for  such 
rights,  privileges,  and  franchises,  but  intend 
by  means  of  the   collusion   and   consj^iracy 
aforesaid  to  give  the  same  as  a  gratuity  to 
the  railway  and  light  company.    That  the 
proposed  ordinance  was  reported  to  the  com- 
mon council  for  passage  as  a  new  or  substi- 
tute ordinance  by  the  majority  of  a  special 
committee  to  which  the  same   was   referred 
December  4, 1899,  accompanied  by  the  minor- 
ity report  calling  attention  to  its  evils  and 
injustice,  and  the  inadequacy  of  considera- 
tion therefor.    That  December  18, 1899,  such 
ordinance  came  before  the  common  council 
for  passage  upon  the  majority  and  minority 
report  of  the  special  committee.    That,  not- 
withstanding the  several  facts  mention^,  the 
common  council,  December   18,    1899,    after 
passing  the  amendment  thereunto  annexed, 
by  a   vote   of  twenty-five   in  favor   of  such 
amendment  to   seventeen  against   it,  in  the 
manner  therein  set  forth,  and  in  pursuance 
of  the  agreement,  combination,  and  conspir- 
acy therein  mentioned,  passed  such  ordinance 
as  amended,  and  ordered   it  engrossed,   and 
that  such  ordinance  is  now  in  the  hands  of 
the  city  clerk  and  of  the  engrossing  commit- 
tee of  the  common  council,  and  the  same  will 
be  engrossed,  ordered  to  a  third  reading,  and 
passed  at  the  next  meeting  of  the  conunon 
council,  to  be  held  within  a  few  days,  and 
will  then   be  accepted  by  the  railway   and 
light  company,  and  thereafter  enforced  by 
the  city,  to  the  great  loss  and  damage  of  the 
plaintiff  and   all   those  similarly   situated. 
That  the  twenty-five  members  of  the  common 
council  so  voting  for  such  ordinance,  being 
defendants  named  therein,  colluded  and  con- 
spired together  with  the  mayor  and  Payne 
and  Pfister  to  obtain  such  valuable  rights 
and  franchises  for  the  railway  and  light  com- 
pany gratuitously  or  for  the  alleged  consid- 
eration mentioned,  and  held  various  confer- 
ences prior  to  December  18,  1899,  in  secret, 
and  rehearsed  the   proceedings   which   they 
would  take  at  such  meeting,  and  agreed  to- 
gether as  to  the  mode  of  proceeding.    That 
the  minority  of  the  common  council  called 
the  attention  of  that  body  to  the  fact  that 
they  could  not  understand  the  legal  effect  of 
the  amendment,  and  moved  that  the  amend- 
ment be  referred  to  the  judiciary  committee, 
but  the  same  was  voted  down  by  the  twenty- 
five   members   of   the  common   council  last 
named,  and  the  amendment  has  never  been  re- 
ferred to  or  considered  by  any  committee  of 
the  common  council.    That  at  the  meeting  of 
December  18,  1899,  the  chairman  of  the  com- 
mon council  instructed  the  twenty-five  mem- 
bers how  to  vote,  and  the  effect  of  their  vot- 
ing on  certain  motions.    That  the  twenty- 
five  aldermen  so  named  prevented  all  efforts 
at  adjournment,  refused  to  go  into  committee 
of    the    whole,    and    rushed    the    measure 
through  the  common  council  without  delib- 
eration, and  with  indecent  haste,  and  with- 1 
out  consideration.    That^  in  pursuance   of 
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such  colluding  and  conspiracy,  the  twenty- 
five  members  of  the  council  last  named,  prior 
to  the  meeting  of  December  18,  1899,  agreed 
together  that  no  amendment  to  such  ordi< 
nance  proposed  by  anyone  except  one  of  their 
number  named  should  be  considered  or  per- 
mitted   to  pass,    and    that   no    amendment 
thereto    should  be  referred  to  the  judiciary 
committee.   That  such  report  of  the  minoritr 
should  not  be  adopted  or  approved.  That  at  the 
meeting  of  December  18, 1899,  the  twaity-fin 
aldermen  therein  named  carried  out  in  vot- 
ing and  passing  upon  such  ordinance  their 
agreements  in  aid  of  and  pursuant  to  such 
conspiracy.    That  under  the  proposed  ordi- 
nance as  originally  written,  and   also  under 
the  same  as  amended,  the  city  acquires  no 
rights  that  it  did  not  theretofore  poseeas  un- 
der existing   franchises,   charter,  and  ordi- 
nances, and  receives  no  consideration  what- 
ever.   That  no  consideration  accrued  to  the 
city  or  the  taxpayers  thereof.     That,  in  fur- 
therance of  such  conspiracy,  Pfister,  for  the 
purpose  of  buying  off  opposition  to  the  pro- 
posed ordinance  and  obtaining   support  of 
certain  aldermen,  entered  into  an  agreement 
in  writing  December  18,  1899,  prior  to  the 
vote  on  such  ordinance,  with  a  certain  per- 
son theirein  named,  and  others  unlmown  to 
the  plaintiff,  to  the  effect  that  he  would  he 
personally  liable  to  pay  about  $9,000,  or  not 
to  exceed  $9,000,  in  case  the  proposed  ordi- 
nance passed  the  common  council,  and  was 
accepted  by  the  railway  and  light  company, 
which  offer  was  accepted,  and  their  opposi- 
tion to   such  ordinance   by   reason   thereof 
withdrawn.      That  by  reason  of  the  facts  al- 
leged the  money,  rights,  privileges,  and  fran- 
chises mentioned  were  lost  to  the  city,  and 
squandered,  and  the  plaintififs  burdois    of 
taxation  correspondingly  increased,  the  bur- 
dens of  taxation  of  all  other  taxpayers  in  the 
city  in  similar  condition  to  the  plaintiff  are 
correspondingly  increased  by  such  unlawful 
waste  and  squandering  of  the  salable,  valua- 
able  rights  and  property  of  the  city.     That 
the  railway  and  light  company  has  issued 
$7,000,000  in  negotiable,  corporate  bonds,  se- 
cured by  a  mort^nge  on  its  right  of  way,  ears, 
apparatus,    and    property,    including    such 
rights  and  franchises,  and  all  other  rights 
and  franchises  which  it  may  acquire  from 
the  common   council,   and   may   issue   still 
other  bonds,  all  of  which  may  go  into  the 
hands  of  bona   fide   holders   for  value,   and 
hence  become  enforceable.    That  the  common 
council  and  city  clerk  threatens  and  intends 
to  engross  and  pass  such  ordinance  or  eon- 
tract  by  a  majority  vote  of  all  its  members, 
and  give  out  that  they  are  about  to  do  so, 
and  the  mayor  of  the  city  threatens  and  in- 
tends to  approve  the  same,  and  gives  out  that 
he  will  do  so,  and  the  railway  and  li^ht  com- 
pany threatens  and  intends  to  immediately 
accept  the  same,  and  file  or  tender  a  relin- 
quishment of  such  pretended  rights  as  they 
claim  to  be  the  consideration  of  such  oon- 
tract.    That  a  full   discovery    be.  bad,  and 
that  each  and  every  of  the  defendants  be  re- 
quired to  make  answers  in  that  behalf,  and. 
when  such  facts  are  discovered,  the  same  b« 
added  by   amendment    to    such    complaint. 
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That  the  plaintiff  has  no  adequate  remedy  at 
law,  and,  unless  that  court  gi'ant  to  him  its 
hijunctional  order  or  writ  of  injunction,  he 
and  his  fellow  taxpayers  will  be  without 
remedy;  wherefore  the  plaintiff  asked  that 
the  defendants  therein  be  each  and  all  en- 
joined and  restrained  from  passing  such  or- 
dinance. 

Upon  such  verified  complaint  and  the  un- 
dertaking thereunto  annexed,  the  court  com- 
missioner, on  December  21,  1899,  ordered 
that  the  city,  the  mayor,  the  city  clerk,  and 
each  and  every  of  the  defendants  named 
therein  as  aldermen  of  the  city,  be,  and  they 
were  thereby,  enjoined  and  restrained  until 
the  further  order  of  that  court  from  signing, 
and  engrossing,  passing,  amending,  voting 
on,  publishing,  approving,  or  enforcing  such 
proposed  ordinance,  as  amended,  or  any  sim- 
ilar ordinance,  and  from  contracting  away 
any  rights  of  the  city,  by  ordinance  or  other- 
wise, to  the  railway  and  light  company,  un- 
der such  proceedings,  and  that  the  railway 
and  light  company,  Pfister,  and  Payne,  each 
and  all  of  them,  were  thereby  enjoined  and 
restrained  from  accepting  the  ordinance  as 
amended,  or  any  similar  ordinance,  and  from 
attempting  to  purchase  from,  the  city,  except 
by  open  competition,  and  upon  due  notice  and 
upon  adequate  consideration,  any  rights, 
privileges,  or  franchises  to  use  the  streets  of 
the  city.  Upon  the  hearing  in  the  trial  court 
of  the  several  orders  to  show  cause  why  the 
injunction  so  issued  by  such  court  commis- 
sioner December  21,  1899,  should  not  be  va- 
cated and  set  aside,  it  having  appeared  to 
the  judge  of  such  court  in  open  court  by  af- 
fidavits filed  and  read  in  opposition  to  such 
motions,  and  by  statements  of  one  of  the  at- 
torneys and  counsel  for  some  of  the  aldermen 
defendants  and  by  one  of  the  attorneys  and 
counsel  for  the  mayor,  that,  notwithstanding 
the  injunctional  order  therein  named  and 
served  upon  the  defendants,  the  mayor 
signed  ana  approved  the  ordinance  January 
2,  1900,  and  the  city  clerk  signed  such  ordi- 
nance, and  the  president  of  the  common  coun- 
cil signed  and  approved  such  ordinance,  and 
the  twenty-four  aldermen  therein  named  as 
defendants  voted  on,  passed,  and  approved 
such  proposed  ordinance,  and  that  all  and 
singular  the  acts  aforesaid  of  the  defendants 
in  violation  of  such  injunction  were  done  at 
the  city  of  Milwaukee  January  2,  1900 ;  that, 
therefore,  the  trial  court,  of  its  own  motion, 
suspended  the  hearing  upon  such  several 
orders  to  show  cause  why  the  injunction 
should  not  be  vacated  and  set  aside,  and  on 
January  6, 1900,  ordered  that  each  and  every 
one  of  the  aforesaid  defendants,  who,  as  it  is 
claimed,  violated  such  injunctional  order, 
show  cause  before  that  court  why  he  should 
not  purge  himself  of  his  alleged  contempt,  or 
why,  in  default  of  his  being  able  to  do  so, 
he  should  not  be  punished  as  for  a  contempt 
of  that  court,  in  the  manner  and  to  the  ex- 
tent allowed  by  law;  that  a  copy  of  that 
order  to  show  cause  should  be  served  on  each 
of  the  defendants  named  in  the  body  of  the 
order  on  or  before  9  o'clock  A.  m .  of  January 
5,  1900;  and  it  was  therein  further  ordered 
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that  each  and  every  one  of  the  defendants 
named  in  the  body  of  that  order  as  having 
violated  such  injunction  show  cause,  as 
aforesaid,  before  that  court  on  January  6, 
1900,  at  10  o'clock  a.  m.  of  that  day,  or  as 
soon  thereafter  as  counsel  could  be  heard, 
and  that  specific  charges  be  then  and  there 
filed  under  oath  against  and  served  upon 
each  of  such  defendants  named  in  the  body  of 
that  order.  Such  order  to  show  cause  hav- 
ing been  duly  served,  the  trial  court,  upon 
the  hearing  thereof,  adjudged  that  it  had  ju- 
risdiction, and  hence  granted  the  order  to 
show  cause,  and  adjudged  that  the  mayor, 
clerk,  and  the  majority  of  the  common  coun- 
cil named  were  guilty  of  the  contempt  of 
that  court  in  violating  such  injunctional 
order. 

Mr,  Charles  Qaarles,  for  relator  Rose: 

The  act  in  question  was  legislative  in  its 
nature. 

The  common  council  could  have  granted 
the  franchise  in  question  by  resolution,  by 
vote  properly  recorded  on  its  minutes,  or  by 
ordinance. 

Qreen  Bay  v.  Brauna,  60  Wis.  204,  6  N.  W. 
503. 

Independently  of  its  form,  the  act  in  ques- 
tion is  legislative  in  its  nature,  since  the 
grant  to  a  street-railroad  company  to  use 
the  streets  is  a  franchise  "granted  by  the 
state,  acting  through  the  common  council  of 
the  city,  to  the  railroad  company." 

Wright  v.  Milwaukee  Electric  R,  d  Light 
Oo,  95  Wis.  29,  36  L.  R.  A.  47,  69  N.  W.  791 ; 
State  ex  rel.  Atty,  Gen,  v.  Madison  Street  R, 
Co.  72  Wis.  612,  1  L.  R.  A.  771,  40  N.  W. 
487 ;  Ashland  v.  Wheeler,  88  Wis.  607,  60  N. 
W.  818;  State  ea  reL  Cream  City  R,  Co.  v. 
Hilhert,  72  Wis.  184,  39  N.  W.  326;  Stedman 
V.  Berlin,  97  Wis.  505,  73  N.  W.  57. 

The  exceptional  power  of  delegation  of 
legislative  authority  to  the  common  council 
of  a  city^,  while  not  given  by  the  Constitu- 
tion, exists  by  force  of  the  immemorial  ex- 
ercise of  this  power  by  municipalities,  long 
antedating  the  Constitution,  and  assumed  to 
be  recognized  by  that  instrument  as  though 
written  therein. 

Tilley  v.  Savannah,  F.  d  W.  B.  Oo.  5  Fed. 
Rep.  667. 

Real  contractual  relations  can  arise  only 
by  way  of  estoppel,  arising,  not  from  the 
acceptance  merely,  but  from  action  in  reli- 
ance upon  the  ordinance,  and  expenditure  of 
money  in  construction,  on  the  faith  thereof. 

St.  Louis  V.  Western  U.  Teleg.  Co.  148  U. 
S.  103,  37  L.  ed.  386,  13  Sup.  Ct.  Rep.  485; 
New  Orleans  v.  Oreat  Southern  Teleph.  d 
Teleg.  Co.  40  La.  Ann.  41,  3  So.  633;  Belle- 
ville V.  Citizens'  Horse  R.  Co.  152  111.  186, 
26  L.  R.  A.  681,  38  N.  E.  684;  Chicago  Mu- 
nicipal Oaslight  d  Fuel  Co.  v.  Lake,  130  111. 
42,  22  N.  E.  616;  Baltimore  Trust  d  Guar- 
antee Co.  V.  Baltimore,  64  Fed.  Rep.  160; 
City  R.  Co.  V.  Citizens'  Street  R.  Co.  166  U. 
S.  566,  41  L.  ed.  1117,  17  Sup.  Ct.  Rep.  653. 

The  act  is  legislative,  notwithstanding 
contract  arises  therefrom. 

Des  Moines  Qas  Co.  v.  Des  Moines,  44 
Iowa,  606,  24  Am.  Rep.  766;  Vew  Orleans 
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Watencorka  Co,  v.  Veto  Orleans,  164  U.  S. 
481,  41  L.  ed.  623,  17  Sup.  Ct.  Rep.  161; 
Walla  Walla  v.  Walla  Walla  Water  Co,  172 
U.  S.  1,  43  L.  ed.  341,  19  Sup,  Ct.  Rep.  77; 
Montgomery  Qaalight  Co,  v.  Montgomery^ 
87  Ala.  245,  4  L.  R.  A.  616,  6  So.  113;  Kit- 
tinger  v.  Buffalo  Traction  Co,  160  N.  Y.  377, 
54  N.  E.  1081 ;  Hayes  v.  Michigan  C,  R.  Co, 
111  U.  S.  237,  28  L.  ed.  414,  4  Sup.  Ct.  Rep. 
369;  Wahash  R,  Co,  v.  Defiance,  167  U.  S. 
97,  42  L.  ed.  91,  17  Sup.  Ct  Rep.  748. 

The  act  being  legislative,  it  was  beyond 
the  power  of  a  court  of  equity  to  interfere. 

Atty.  Oen,  ex  rel,  Taylor  v.  Brown,  1  Wis. 
513 ;  Mississippi  v.  Johnson,^  Wall.  600, 18L. 
ed.  441 ;  Green  v.  Mills,  25  U.  S.  App.  383,  69 
Fed.  Rep.  862, 16  C.  C.  A.  516,30  L.  R.  A.  90; 
Angle  v.  Chicago,  8t.  P,  if.  d  0.  R,  Co.  161 
U.  S.  1,  38  L.  ed.  66,  14  Sup.  Ct.  Rep.  240; 
Cincinnati  Street  R.  Co,  v.  Smith,  29  Ohio 
St.  306;  Montgomery  Gaslight  Co.  v.  Mont- 
gomery, 87  Ala.  246,  4  L.  R.  A.  616,  6  So. 
113;  New  Orleans  Watenoorks  Co.  v.  New 
Orleans,  164  U.  S.  481,  41  L.  ed.  623,  17  Sup. 
Ct.  Rep.  161 ;  Cape  May  d  8.  L,  R,  Co.  v. 
Cape  May,  36  N.  J.  Eq.  419 ;  Alpers  v.  8an 
Francisco,  32  Fed.  Rep.  503. 

If  the  court  below  was  without  jurisdic- 
tion, then  the  disregard  of  the  injunctional 
order  constituted  no  contempt. 

Dickey  v.  Reed,  78  111.  261 :  Weher  ▼.  Weh- 
er,  00  Wis.  467,  63  N.  W.  767 ;  State  ex  rel. 
Fowler  v.  Chreen  Ijake  County  Circuit  Ct,  98 
Wis.  143,  73  N.  W.  788;  Re  Sawyer,  124  U. 
S.  200,  31  L.  ed.  402,  8  Sup.  Ct  Rep.  482; 
Re  Ayers,  123  U.  S.  443,  31  L.  ed.  216,  8 
Sup.  Ct.  Rep.  164. 

Public  policy  requires  that  municipal  leg- 
islatures shall  be  free  from  interference  by 
the  courts. 

Oshom  y.  Bank  of  United  States,  9  Wheat. 
738,  6  L.  ed.  204. 

Messrs.  Ryan,  OsdeB,  ft  Bottnm,  for 
relators  Corcoran  et  al, : 

Jurisdiction  is  the  power  to  hear  and  de- 
termine the  subject-matter  in  controversy  be- 
tween the  parties  to  a  suit,  to  adjudicate  or 
exercise  any  judicial  power  over  them;  the 
question  is  whether,  on  a  case  before  a  court, 
their  action  is  judicial  or  extrajudicial,  with 
or  without  the  authority  of  law  to  render  a 
judgment  or  decree  upon  the  rights  of  the 
litigant  parties. 

Rhode  Island  ▼.  Massachusetts,  12  Pet. 
718,  9  L.  ed.  1233. 

Jurisdiction  as  thus  defined  was  wholly 
wanting  in  the  court  below  to  adjudicate  be- 
tween the  parties  upon  the  subject-matter  of 
the  complaint. 

Des  Moines  Gas  Co,  v.  Des  Moines,  44 
Iowa,  606,  24  Am.  Rep.  756;  Kittinger  v. 
Buffalo  Traction  Co,  160  N.  Y.  377,  64  N. 
E.  1081;  Talcott  v.  Buffalo,  125  N.  Y.  280, 
26  N.  E.  263. 

The  consideration  and  passage  of  the  or- 
dinance in  question  was  a  legislative  act. 

New  Orleans  Waterworks  Co.  v.  New  Or- 
leans, 164  U.  S.  471,  41  L.  ed.  618,  17  Sup. 
Ct.  Rep.  161 ;  State  ex  rel,  Atty.  Gen,  v.  Mad- 
ison Street  R.  Co.  72  Wis.  612,  1  L.  R.  A.  771, 
40  N.  W.  487;  Wright  v.  Milu>aukee  Elec- 
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trie  R,  d  Light  Co.  95  Wis.  29,  36  L.  R.  A. 
47,  69  N,  W.  791. 

A  court  of  equity  has  no  jurisdiction  to 
sit  in  review  of  the  discretion  of  the  legis- 
lature, or  to  enjoin  legislative  action. 

People  ex  rel,  Bolton  v.  Alhertson,  55  K. 
Y.  60;  People  ex  rel,  McLean  v.  Flagg,  46  N. 
Y.  401;  Baird  v.  New  York,  96  N.  Y.  667; 
Waterloo  Woolen  Mfg,  Co,  v.  Shanahan,  128 
N.  Y.  345.  14  L.  R.  A.  481,  28  N.  K  358; 
Pedrick  v.  Ripon,  73  Wia.  622,  3  L.  R.  A. 
269,  41  N.  W.  706. 

This  doctrine  is  equally  applicable  to  com- 
mon councils  of  cities  as  to  legislatures  of 
states. 

Taylor  v.  Carondelet,  22  Mo.  105 ;  Heland 
V.  Lowell,  3  Allen,  407,  81  Am.  Dec  670; 
New  Orleans  Waterworks  Co,  v.  New  Or- 
leans,  164  U.  S.  471,  41  L.  ed.  618,  17  Sup. 
Ct  Rep.  161;  Des  Moines  Gas  Co.  v.  I>e» 
Moines,  44  Iowa,  606,  24  Am.  Rep.  756; 
Montgomery  Gaslight  Co.  v.  Montgomery, 
87  Ala.  246,  4  L.  R.  A.  616,  6  So.  113;  State 
ex  rel.  Atty,  Gen,  v.  Cunningham^  81  Wis. 
440,  15  L.  R.  A.  561,  51  N.  W.  724;  Crescent 
City  L.  8.  L.  d  8.  H.  Co,  v.  Police  Jury^  32 
La.  Ann.  1192;  Harrison  ▼.  New  Orleans,  33 
La.  Ann.  222,  39  Am.  Rep.  272;  Alpers  ▼. 
San  Francisco,  82  Fed.  Rep.  503;  People  «r 
rel.  Negus  v.  Dwyer,  90  N.  Y.  402. 

The  disregard  of  an  alleged  injunctional 
order  issued  by  a  court  in  excess  of  its  ju- 
risdiction and  power  constitutes  no  con- 
tempt, and  warrants  no  penalty. 

Dickey  v.  Reed,  78  111.  261 ;  State  ex  rel. 
Fowler  v.  Green  Lake  County  Circuit  Ct.  9S 
Wis.  143,  73  N.  W.  788;  Weher  v.  Weber. 
90  Wis.  467,  63  N.  W.  757. 

Messrs.  Timlin,  Olioksman,  A  Coniraj' 
and  Toohey  ft  Oilmore,   for   respondents: 

When  a  municipal  council  acts,  or  is  about 
to  act,  illegally, — ^that  is,  beyond  the  powo^ 
conferred  on  it  by  law, — it  is  amenable  to 
the  power  of  the  courts,  and  the  courts  have 
jurisdiction  to  annul,  direct,  or  restrain  the 
unlawful  acts  of  such  body. 

The  term  "jurisdiction,"  when  applied  to  a 
court,  is  the  power  residing  in  such  court  to 
determine  judicially  a  given  action,  contro- 
versy, or  question  presented  to  it  for  deci- 
sion. 

1  Pom.  Eq.  Jur.  S  1 ;  Bunt  v.  Hunt,  72  N. 
Y.  217,  28  Am.  Rep.  129;  Re  Rosenberg,  9f> 
Wis.  681,  63  N.  W.  1066,  64  N.  W.  299. 

Whether  or  not  the  complaint  stated  a 
good  cause  of  action^  or  whether  or  not  the 
plaintiff  was  the  proper  person  to  bring  a 
suit,  were  questions,  not  of  the  jurisdiction 
of  the  court,  but  relating  to  the  merits  of 
the  action,  and  the  court  ha^  jurisdiction 
notwithstanding  the  complaint  might  be  in- 
sufficient or  the  plaintiff  not  the  proper  per- 
son to  sue. 

People  ex  rel.  Davis  v.  Sturtevant,  ff  N.  Y. 
263,  69  Am.  Dec.  536. 

When  we  find  it  stated  that  a  court  of 
equity  has  no  power  or  no  jurisdiction  of 
suits  for  injunction  against  cities  or  their 
common  councils  to  prevent  the  passage  of 
an  ordinance,  except  in  cases  where  the  or- 
dinance is  invalid  or  ultra  vires  or  frandn- 
lent,  and    property   rights    are   invaded  or 
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threatened  by  its  passage,  all  such  cases,  not- 
withstanding they  deny  in  words  the  juris- 
diction of  the  court,  by  such  decisions  con- 
cede or  establish  jurisdiction  over  the  sub- 
ject-matter. 

State  ex  rel.  Oill  v.  Watertown,  9  Wis. 
254;  State  ex  rel  Anderton  v.  Kempf,  69 
Wis.  470,  34  N.  W.  226;  Earles  v.  Wells,  94 
Wis.  285,  68  N.  W.  964;  Land,  Log  d  Lum- 
her  Co.  v.  Molntyre,  100  Wis.  256,  75  N.  W. 
964;  Webster  v.  Douglas  County,  102  Wis. 
181,  77  N.  W.  885,  78  N.  W.  451;  State  ea> 
rel,  Marinette,  T,  d  W.  R,  Co.  ▼.  Tomahawk, 
96  Wis.  73,  71  N.  W.  86;  Port  of  Mobile  v. 
Louisville  d  N.  R.  Co,  84  Ala.  115,  4  So.  626 ; 
Roberts  v.  Louisville,  92  Ky.  95,  13  L.  R.  A. 
844,  17  S.  W.  216;  Des  Moines  Oas  Co.  v. 
Des  Moines,  44  Iowa,  505,  24  Am.  Rep.  756; 
Stevens  v.  St.  Mary's  Training  School,  144 
111.  336,  18  L.  R.  A.  832,  32  N.  E.  962;  Pat- 
erson  d  P.  Horse  R.  Co.  v.  Paterson,  24  N. 
J.  £q.  159;  Meredith  ▼.  Say  re,  32  N.  J.  Eq. 
557 ;  Cape  May  d  S.  L.  R.  Co.  v.  Cape  May, 
35  N.  J.  Eq.  419;  People  ex  rel.  Negus  v. 
Dwyer,  90  N.  Y.  402;  People  ex  rel.  Davis 
V.  Sturtevant,  9  N.  Y.  263,  59  Am.  Dec.  536; 
Davis  Y.  yew  York,  1  Duer,  451 ;  Milhau  v. 
Sharp,  15  Barb.  193,  27  N.  Y.  611,  84  Am. 
Dec.  314;  Blaschko  v.  Wurster,  156  N.  Y. 
437,  51  N.  E.  303;  Adamson  v.  Union  R.  Co. 
74  Hun,  3,  26  N.  Y.  Supp.  136;  Morris  v. 
Wurster,  23  App.  Div.  124,  48  N.  Y.  Supp. 
656;  Qusthal  v.  Vew  York,  48  N.  Y.  Supp. 
652;  Oerlach  ▼.  Brandreth,  54  N.  Y.  Supp. 
479;  Cincinnati  Street  R.  Co.  v.  Smith,  29 
Ohio  St  291;  Page  v.  Allen,  58  Pa.  338,  92 
Am.  Dec.  272;  Trading  Stamp  Co.  ▼.  Mem- 
phis, 101  Tenn.  181,  47  S.  W.  136;  SpHng 
Valley  Waterworks  v.  Bartlelt,  8  Sawy.  555, 
16  Fed.  Rep.  615;  Alpers  v.  San  Francisco, 
32  Fed.  Rep.  503 ;  Murphy  v.  East  Portland, 
42  Fed.  Rep.  308 ;  Crampton  V.  Zdbriskie,  101 
U.  S.  601,  25  L.  ed.  1070;  New  Orleans  Wa- 
terworks Co.  V.  New  Orleans,  164  U.  S.  481, 
41  L.  ed.  623,  17  Sup.  Ct.  Rep.  161. 

A  city  in  Wisconsin,  whose  charter  provid- 
ed that  deeds  and  grants  should  be  made 
by  the  mayor  and  city  clerk,  could  grant  the 
use  of  its  streets  by  action  of  the  mayor  and 
city  clerk,  but  it  could  only  regulate  by  or- 
dinance. In  cities  where  the  common  coun- 
cil exercises  the  granting  power  of  the  cor- 
poration, it  might  act,  under  S  1862,  Rev. 
Stat.,  by  resolution,  by  ordinance,  or  by  mere 
vote. 

Merchants*  Union  Barb  Wire  Co.  v.  Chica- 
go, B.  d  Q.  R.  Co.  70  Iowa,  105,  28  N.  W. 
494. 

The  grant  of  the  right  to  use  streets  is  a 
grant  of  a  property  right. 

PeopU  V.  O'Brien,  111  N.  Y.  1,  2  L.  R.  A. 
255,  18  N.  B.  692;  State  ex  rel.  Milwaukee 
Street  R.  Co,  t.  Anderson,  90  Wis.  550,  63 
N.  W.  746. 

The  making  of  a  grant  by  a  person  exercis- 
ing delegated  power  is  not  a  legislative  act. 

State  ex  rel.  Atty.  Gen.  v.  O'Neill,  24  Wis. 
149;  State  ex  rel.  Adams  v.  Burdge,  37  L.  R. 
A.  157,  70  N..W.  347,  95  Wis.  390;  Polk  v. 
Wendell,  5  Wheat.  293,  5  L.  ed.  92:  United 
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States  V.  Arredondo,  6  Pet.  728,  8  L.  ed.  547 ; 
Rice  V.  Minnesota  d  N.  W.  R.  Co.  1  Black, 
368,  17  L.  ed.  147. 

Legislative  grants  direct  from  the  legisla- 
ture, and  not  through  one  exercising  a  dele- 
gated power,  have  been  held  void  in  Wiscon- 
sin for  uncertainty. 

Sellers  v.  Union  Lumbering  Co.  39  Wis. 
528. 

For  lack  of  acceptance  by  all. 

Ferrel  v.  Woodward,  20  Wis.  462. 

The  act  of  making  a  grant  of  property  is 
contractual,  and  not  a  legislative  act  in  its 
nature. 

United  States  v.  Hatch,  1  Pinney,  182; 
Oough  V.  Dorsey,  27  Wis.  119;  State  ex  rel. 
Orton  V.  School  d  University  Land  Comrs. 
17  Wis.  248. 

Under  §  1862,  if  valid,  the  city  authori- 
ties had  the  right  to  make,  as  one  of  the 
terms  upon  which  they  exercised  the  power 
to  make  the  grant;  a  stipulation  that  the 
grantee  should  pay  into  the  corporate  treas- 
ury any  sum  of  money  they  saw  fit  to  exact. 

Booth,  Street  Railways,  S  284;  Chicago 
General  R.  Co.  v.  Chicago,  170  111.  253,  62 
N.  E.  881;  Allegheny  v.  Millville  E.  d  S. 
Street  R.  Co.  159  Pa.  411,  28  Atl.  202. 

The  taxpayer  was  consequently  interested 
in  the  exercise  of  this  power,  that  the  advan- 
tage thereof  be  not  lost  to  the  city  by  any 
unlawful  and  improvident  exercise  of  the 
power. 

Adamson  v.  Union  R.  Co.  74  Hun,  3,  26 
N.  Y.  Supp.  136;  Cole's  Estate,  102  Wis.  1, 
78  N.  W.  402;  Land,  Log  d  Lumber  Co.  v. 
Mclntyre,  100  Wis.  258,  75  N.  W.  969. 

Taxpayers  have  been  allowed  again  and 
again  to  challenge  grants  of  this  kind  by 
injunction  against  the  ordinances  in  New 
York. 

Blaschko  v.  Wurster,  166  N.  Y.  437,  51  N. 
E.  303;  N orris  v.  Wurster,  23  App.  Div.  124, 
48  N.  Y.  Supp.  656;  Qusthal  v.  New  York. 
48  N.  Y.  Supp.  652;  Qerlach  v.  Brandreth, 
54  N.  Y.  Supp.  479. 

The  complaint  shows  that  the  grantee  was 
attempting  to  procure  the  grant,  and  was 
about  to  procure  it  by  unlawful  means,  and 
that  it  was  to  be  given  out  upon  an  unlawful 
consideration  equivalent  to  bribery,  and  as 
destructive  of  the  action  of  the  agent  intrust- 
ed with  the  power  to  make  the  grant. 

New  Haven  v.  New  Haven  d  D.  R.  Co.  62" 
Conn.  252,  18  L.  R.  A.  256,  25  Atl.  316; 
Doane  v.  Chicago  City  R.  Co.  160  111.  22,  35 
L.  R.  A.  688,  45  N.  E.  .507;  State  ex  rel. 
Wildman  v.  Kidd,  63  Wis.  337,  23  N.  W. 
703;  State  ex  rel.  Newell  v.  Purdy,  36  Wis. 
213,  17  Am.  Rep.  485;  Greenhood,  Pub.  Pol. 
306-308. 

A  writ  of  prohibition  is  never  to  be  issued 
unless  it  clearly  appears  that  the  inferior 
court  is  about  to  exceed  its  jurisdiction. 

Smith  V.  Whitney,  116  U.  S.  167,  29  L.  ed. 
601,  6  Sup.  Ct.  Rep.  570;  Ex  parte  Cordon,. 
104  U.  S.  51.:,  26  L.  ed.  814;  Ex  parte  Penn- 
sylvania, 109  U.  S.  174,  27  L.  ed.  894,  3  Sup. 
Ct.  Rep.  84 ;  Ex  parte  Hagar,  104  U.  S.  620^ 
26  L.  ed.  816. 
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Cassoday,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  mayor,  city  clerk,  and  the  twenty- 
three  aldermen  who  are  petitioners  herein, 
and  constituting  a  majority  of  the  common 
council  of  the  city  of  Milwaukee,  frankly  ad- 
mitted to  the  trial  court  that  they  had  sev- 
erally violated  the  injunctional  order  in 
question.  The  only  excuse  given  for  such 
violation  is  that  the  court  was  without  ju- 
risdiction to  make  such  order.  The  learned 
trial  judge,  in  his  concise  opinion  in  the  case, 
concedes  that,  if  the  court  had  no  jurisdic- 
tion in  the  action  commenced  by  Schwartz- 
burg,  then  such  order  was  a  nullity,  and 
there  was  no  contempt  in  disobeying  it. 
But  he  contends  that  the  court  did  have  ju- 
risdiction, and  that,  however  erroneous  the 
making  of  it  may  have  been,  yet  that  it  was 
binding  upon  the  defendants  therein  until  set 
aside  or  reversed.  If  the  court  had  such  ju- 
risdiction, then  the  conclusion  reached  by 
the  trial  judge  was  undoubtedly  correct. 
Thus,  in  a  recent  case,  our  late  Brother  Pin- 
ney,  speaking  for  the  court»  said:  "With 
whatever  irregularities  the  proceeding  may 
be  affected,  or  however  erroneously  the  court 
may  have  acted  in  granting  an  injunction  in 
the  first  instance,  it  must  be  implicitly 
obeyed,  as  long  as  it  remains  in  existence; 
and  the  fact  that  it  has  been  erroneously 
panted  affords  no  justification  or  excuse  for 
its  violation.  The  party  against  whom  it 
issues,  or  who  is  affected  by  notice  of  its 
existence,  will  not  be  allowed  to  violate  it 
on  the  ground  of  a  want  of  equity  in  the  bill, 
since  he  is  not  at  liberty  to  speculate  upon 
the  intention  or  decision  of  the  court,  or  up- 
on the  equity  of  the  bill,  or  to  question  the 
authority  of  the  court  to  grant  relief  upon 
the  facts  stated,  except  upon  application  to 
dissolve  or  vacate  the  injunction.  Upon 
proceedings  for  contempt  for  violation  of  an 
injunction,  the  only  legitimate  in<][uiry  is 
whether  the  court  granting  the  injunction 
had  jurisdiction  of  the  parties  and  of  the 
subject-matter,  and  the  court  will  not,  in 
such  proceedings,  consider  whether  the  order 
was  erroneous.  If  the  court  had  jurisdic- 
tion of  the  subject-matter,  the  fact  that  its 
power  was  erroneously  exercised  does  not 
render  the  injunction  void,  but  only  voidable 
upon  proper  application ;  and,  until  set  aside 
or  revoked,  it  is  entitled  to  implicit  obedi- 
ence." State  ex  reL  Fowler  v.  Qreen  Lake 
Oounty  Circuit  Ct,  98  Wis.  149,  160,  73  N. 
W.  790.  The  "wilful  disobedi^ce  of  any 
process  or  order  lawfully  issued  or  made"  by 
a  court  having  jurisdiction  of  the  parties  and 
subject-matter  is  made  by  statute  a  criminal 
contempt.  Rev.  Stat.  S  2565.  The  trial 
judge,  being  convinced,  as  he  manifestly  was, 
that  the  court  had  such  jurisdiction,  could 
not,  without  stultifying  his  conscience,  do 
otherwise  than  he  did,  regardless  of  the  per- 
sonality or  the  ofiScial  positions  of  the  de- 
fendants therein.  The  important  question, 
therefore,  is  whether  the  court  did  have  such 
jurisdiction  to  issue  that  order;  and  that 
question,  as  indicated  by  the  trial  judge,  de- 
pends upon  the  question  whether  the  common 
•council,  in  passing  the  ordinance,  acted  with- 
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in  its  prescribed  limits  as  a  legislative  body. 
In  determining  that  question  the  trial  judge 
properly  held  that  he  was  confined  to  the 
facts  alleged  in  Schwartsburg's  complaint^ 
which,  upon  such  hearing  on  tiie  question  of 
contempt,  were  taken  as  true.  For  that  rea- 
son we  have  given  the  substance  of  that  com- 
plaint in  the  foregoing  statementw  It  is 
quite  lengthy,  and  is  largely  argumentative. 
It  alleges,  in  effect,  that  the  corporate  rights 
and  franchises  to  operate  such  street  rail- 
ways in  all  the  streets  of  the  city  are  owned 
by  the  city;  that,  as  such  owner,  the  city  was 
entitled  to  grant,  sell,  or  dispose  of  the'same 
for  money;  that  such  rights  and  franchises 
are  of  the  value  of  $3,000,000;  that  one  re- 
sponsible man  had  offered  in  writing  $100,- 
000  in  cash  for  the  additional  ri^ts,  li- 
censes, and  franchises  proposed  to  be  granted 
to  the  railway  and  light  company,  and  that 
the  same  are  worth  $1,000,000;  that  the 
mayor  and  the  twenty-three  aldermen  who 
are  petitioners  herein,  against  the  protests  of 
the  electors  and  taxpayers  of  the  city,  as  ex- 
pressed in  "several  mass  meetings,"  colluded 
and  conspired  and  unlawfully  combined  with 
the  officers  and  agents  of  that  company  to 
grant  to  the  railway  and  light  company  such 
additional  corporate  rights  and  franchises 
without  any  consideration,  and  as  a  mere 
gratuity,  and  that  the  company  and  the  vice 
president  thereof  has  assumed  and  agreed  to 
pay  certain  citizens  of  a  certain  ward  $8,- 
500  in  case  the  ordinance  passed,  to  silence 
opposition  thereto,  and  secure  the  support  of 
the  alderman  of  such  ward;  that  a  director 
of  the  company,  named,  had,  prior  to  the  pas- 
sage of  the  ordinance,  agreed  that,  in  case 
the  ordinance  passed,  he  would  be  personally 
liable  to  pay  to  such  person  and  others  (to 
the  plaintiff  unknown)  "about  $9,000,  or  iK>t 
to  exceed  $9,000,"  for  the  purpose  of  buying 
off  opposition  and  obtaining  the  support  of 
certain  aldermen.  Such  charges  were  well 
calculated  to  arouse  indignation  on  the  part 
of  the  people,  and  may  have  been  more  or  less 
persuasive  with  the  representatives  of  the 
people  in  the  common  council,  but  we  fail  to 
perceive  their  bearing  upon  or  relevancy  to 
the  questions  of  jurisdiction  here  presented. 
When  more  than  half  a  century  ago,  the  ma- 
jority of  the  people  of  Rhode  Island,  under 
the  leadership  of  Mr.  Dorr,  attempted,  with- 
out the  consent  of  the  existing  state  govern- 
ment, to  set  up  a  new  state  government,  and 
the  question  of  rightful  authority  came  be- 
fore the  Supreme  Court  of  the  United  States, 
Mr.  Webster,  in  his  great  argument,  aptly 
declared  that  ''men  cannot  get  together,  and 
count  themselves,  and  say  they  are  so  many 
hundreds  and  so  many  thousands,  and  judge 
of  their  own  qualifications,  and  call  them- 
selves the  people,  and  set  up  a  government. 
The  power  is  with  the  people,  but  they  can- 
not exercise  it  in  masses  or  per  capita, 
.  .  .  The  exercise  of  1  Relative  power 
and  the  other  powers  of  government  imme- 
diately by  the  people  themselves  is  imprac- 
ticable. They  must  be  exercised  by  repre- 
sentatives of  the  people.  .  .  .  The  basis 
of  this  representation  is  suffrage.  .  .  . 
Suffrage  is  the    delegation  of  the  power  of 
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an  individual  to  some  agent.    •    •    •    In  the 
-exercise  of  political  power  through  represen- 
tatives  we   know   nothing — ^we  never  have 
known    anything — ^but  such   an  exercise  as 
should  take  place    through    the   prescribed 
forms  of  law."     6  Webster's  Works,  223-226. 
Similar  views  were  manifestly  entertained  by 
Chief  Justice  Taney  and  the  court  in  decid- 
ing the  case.    Luther  v.  Borden,  7  How.  1, 
12  L.  ed.  581.    The  power  and  authority  of 
the  common  council  to  enact  the  ordinance  in 
question  is  not   to   be  determined   by  mass 
meetings  and  popular  assemblies,  but  only  by 
the  prescribed  law  applicable  to  the  case.    If 
a  director  of  the  railway  and  light  company, 
or  the  vice  president  of  that  company,  has 
committed  any  crime  or  any   unlawful  act, 
the  courts  are  open,  and  they  are  liable,  like 
other   citizens,   to    prosecution.    But   such 
facts,  if  true,  are  wholly  immaterial  on  such 
questions  of  jurisdiction,  and  much  more  so 
if  they   are   untrue.    The  members   of  the 
•common  council  appear  to  have  been  divided 
as  to  the  wisdom  of  passing  the  proposed  or- 
dinance, and  the  same  seems  to  have    been 
true  of  the  citizens.    As  frequently  occurs, 
in  respect  to  important  matters  of  legisla- 
tion, the  friends  and  opponents  of  the  meas- 
ure appear  to  have  had  frequent  conferences 
and  meetings,  but   it  does  not   follow   that 
such  meetings,  even  if  in  secret,  constituted 
a  conspiracy.     Secret  caucuses  are  quite  com- 
mon in  political  action.     They  are  an  inci- 
dent of  popular  government.    It  is  not  al- 
leged that  such  combination  was  to  accom- 
plish some  criminal  or  unlawful  purpose,  or 
to  accomplish  some    purpose   not    in  itself 
criminal  or  unlawful  by  criminal  or  unlaw- 
ful means,  unless  the  passage  of  any  such  or- 
dinance was  unlawful,  which  will  be  consid- 
«red  later.    It  is  only  necessary  here  to  say 
that  no  alderman  nor  officer  of  the   city  is 
charged  with  anything  unlawful,  unless  the 
support  and  attempt  to  pass  such  ordinance 
was   unlawful.    The    theory    of    Schwartz- 
burg's  complaint  is  that  the  corporate  rights 
and  franchises  in  question  were  owned  by  the 
city,  and  were  held  in  trust  for  its  citizens 
and  taxpayers  and  the  public,  and  that  the 
same  were  the  subject  of  barter  and  sale  to 
the  highest  bidder.     Such  corporate  rights 
and  franchises  in  this  country    are  special 
privileges  conferred  by  the  sovereign  power 
of  the  state  or  nation,  and  do  not  belong  to 
the  citizens  of  the  state  or  county  by  com- 
mon right.     At  common  law,  such  corporate 
rights  and  franchises  were  incapable  of  being 
seized    and    sold    on    execution.       Oue    v. 
Tide    Water    Canal     Co,     24     How.     263, 
16     L.     ed.      635;      1      Freeman      Execu- 
tions,   S    179,   and   cases   there   cited;  Yel- 
low River  Improv.  Co.  v.  Wood  County,  81 
Wis.  560,  17  L.  R.  A.  1B2,  51  N.  W.  1004,  and 
other  cases  there  cited.     They  are  granted  to 
a  corporation  or  individuals  for  some  spe- 
cific piirpose.    They  are,  consequently,  essen- 
tial to  the  purpose,  and  hence  cannot  be  sep- 
arated from  it  without  destroying  the  grant. 
Of  course,  such  grant  can  be  made  upon  con- 
dition, or  with  any  other  restriction  or  limi- 
tation.    Such   corporate   rights   and   fran- 1 
chises  can  only  be  sold,  assigned,  or  trans- 
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ferred  when  and  as  authorized  by  statute. 
Ibid.  See  also  Comhes  v.  Keyea,  89  Wis.  311, 
27  L.  R.  A.  369,  62  N.  W.  89;  Rev.  SUt.  S 
1788,  as  amended  by  chapter  198,  Laws 
1899. 

This  brings  us  to  the  question  whether  the 
common  council  had  the  power  to  pass  the 
ordinance.  No  one  doubts  the  power  of  the 
legislature  to  create  cities,  and  give  them  the 
general  powers  possessed  by  municipal  cor- 
porations at  common  law;  and,  in  addition 
thereto,  such  powers  pertaining  to  munici- 
palities as  may  be  specifically  granted,  as  in 
the  case  of  the  city  of  Milwaukee.  The  stat- 
ute expressly  authorizes  the  formation  of 
''corporations  for  constructing,  maintaining, 
and  operating  street  railways"  under  Rev. 
Stat.  chap.  86,  and  provides  that  they  "shall 
have  powers  and  be  governed  accordingly." 
Id.,  S  1862.  That  section  also  expressly  pro- 
vides that  "any  municipal  corporation  or 
county  may  grant  to  any  such  corporation, 
under  whatever  law  formed,  or  to  any  person 
who  has  the  right  to  construct,  maintain, 
and  operate  street  railways  the  use,  upon 
such  terms  as  the  proper  authorities  shall 
determine,  of  any  streets  or  bridges  within 
its  limits  for  the  purpose  of  laying  single  or 
double  tracks  and  running  cars  thereon  for 
the  carriage  of  freight  and  passengers,  to  be 
propelled  by  animals  or  such  other  power  as 
shall  be  agreed  on,  with  all  the  necessary 
curves,  turnouts,  switches,  and  other  con- 
veniences. Every  such  road  shall  be  con- 
structed upon  the  most  approved  plan  and 
be  subject  to  such  reasonable  rules  and  reg- 
ulations and  the  payment  of  such  license  fees 
as  the  proper  municipal  authorities  may  by 
ordinance,  from  time  to  time,  prescribe. 
Any  such  grants  heretofore  made  shall  not 
be  invalid  by  reason  of  any  want  of  power 
in  such  municipal  corporation  to  grant,  or 
any  such  railway  corporation  or  person  to 
take  the  same ;  but  in  such  respects  are  here- 
by confirmed."  The  authority  of  the  legisla- 
ture to  delegate  to  municipal  corporations 
the  power  to  so  grant  such  corporate  rights 
and  franchises  cannot  be  seriously  doubted. 
In  fact,  this  court,  construing  that  section, 
has  expressly  held  that  a  municipal  ordi- 
nance granting  such  corporate  rights  and 
franchises,  "has  the  force  and  effect  of  a  stat- 
ute of  the  state."  State  ew  rel.  Atty.  Oen. 
V.  Madison  Street  R.  Co.  72  Wis.  612,  1  L.  R. 
A.  771,  40  N.  W.  487;  State  ex  rel.  Cream 
City  R.  Co,  V.  Hilbert,  72  Wis.  184,  39  N. 
W.  326;  State  ew  rel,  Wisconsin  Teleph.  Co, 
V.  Janesville  Street  R.  Co.  87  Wis.  78.  22  L. 
R.  A.  759,  57  N.  W.  970;  Ashland  v.  Wheeler 
88  Wis.  616,  60  N.  W.  818;  WHght  v.  MiU 
waukee  Electric  R.  d  Light  Co.  96  Wis.  86, 
36  L.  R.  A.  47,  69  N.  W.  791.  So  it  has  been 
held  by  the  Supreme  Court  of  the  United 
States  that  "the  legislature  may  delegate  to 
municipal  assemblies  the  power  of  enacting 
ordinances  relating  to  local  matters,  and  ^ 
such  ordinances,  when  legally  enacted,  have 
the  force  of  legislative  acts."  New  Orleans 
WatertDorks  Co.  v.  New  Orleans,  164  U.  8. 
471,  41  L.  ed.  618,  17  Sup.  Ct.  Rep.  161.  To 
the  same  effect  is  Des  Moines  Oas  Co.  ▼• 
Des  Moines,  44  Iowa,  605,  24  Am.  Rep.  766. 
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This  is  in  accordance  with  the  general  rule. 
Thus  it  ia  stated  that,  "although  the  propo- 
sition that  the  legislature  of  a  state  is  alone 
competent  to  make  laws  is  true,  yet  it  is 
also  settled  that  it  is  competent  for  the  legis- 
lature to  delegate  to  municipal  corporations 
the  power  to  make  by-laws  and  ordinances 
with  appropriate  sanctions,  which,  when  au- 
thorized, have  the  force  in  favor  of  the  mu- 
nicipality, and  against  persons  bound  there- 
by, of  laws  passed  by  the  legislature  of  the 
state."  1  Dill.  Mun.  Corp.  4th  ed.  §  308,  and 
cases  there  cited.  Of  course,  no  such  ordi- 
nance can  enlarge  or  diminish  the  terms  of 
the  statute  by  which  the  power  is  so  dele- 
gated. Id.  §  317.  It  is  contended  that  the 
proposed  ordinance  would  be  void  because  it 
would  impose  an  additional  burden  upon 
abutting  lotowners  without  providing  for 
compensation.  It  is  enough  to  say  that  the 
proposed  grant  only  covers,  and  could  only 
cover,  such  rights  as  the  common  council  has 
power  to  grant.  It  in  no  way  purports  to 
affect,  nor  could  it  affect,  the  rights  of  abut- 
ting lotowners.  Pateraon  d  P.  Horse  R.  Co, 
V.  Pateraon,  24  N.  J.  Eq.  158;  Krueger  v. 
Wisconsin  Teleph.  Co.  (decided  herewith) 
81  N.  W.  1041.  The  grant  being  made  by  the 
legislature,  representing  the  sovereign  pow- 
er of  the  state,  through  the  agency 
of  the  common  council,  it  is  certainly 
legislative  in  its  character.  Thus,  it 
has  been  held  that  "a  grant  of  a  right 
of  way  over  a  tract  of  land  to  a  rail- 
road company  by  a  municipal  corporation  by 
an  ordinance  which  provides  that  the  com- 
pany shall  erect  suitable  fences  on  the  line 
of  the  road,  and  maintain  gates  at  street 
crossings,  is  not  a  mere  contract,  but  is  an 
exercise  of  the  right  of  municipal  legislation, 
and  has  the  force  of  law  within  the  corporate 
limits."  Hayes  v.  Michigan  C,  R.  Co.  Ill  U. 
S.  228,  28  L.  ed.  410,  4  Sup.  Ct.  Rep.  369. 
The  fact  that  the  passage  and  acceptance  of 
the  ordinance  may  result  in  a  contract  does 
not  destroy  its  legislative  character.  Deh. 
Moines  Gas  Co.  v.  Des  Moines,  44  Iowa,  605, 
24  Am.  Rep.  756.  Thus,  in  a  recent  case,  it 
is  held  in  New  York  that  "the  action  of  the 
common  council  of  Buffalo  in  granting  con- 
sent to  construct  a  street  railroad  under  the 
revised  charter  of  Buffalo  ...  is  a  leg- 
islative, and  not  an  administrative,  act." 
Kittinger  v.  Buffalo  Traction  Co.  54  N.  E. 
1081,  160  N.  Y.  377.  The  passage  of  the  or- 
dinance in  question  being  legislative  in  its 
character,  the  question  recurs  whether  the 
trial  court,  as  a  court  of  equity,  had  juris- 
diction to  restrain  the  common  council  from 
passing  the  same.  The  question  is  very  im- 
portant, and  has  received  careful  considera- 
tion. Our  dual  system  of  state  and  national 
governments  is  unique  and  intricate.  We 
not  only  have  numerous  states  embraced 
within  the  nation,  but  numerous  municipali- 
ties in  each  state.  The  governmental  power 
of  each  state,  as  well  as  the  nation,  is  divid- 
ed into  three  separate  departments, — legisla- 
tive, executive,  and  judicial, — ^which  are  in 
their  action  almost  wholly  independent  of 
each  other.  The  same  three  departments,  in 
an  inferior  and  subordinate  way,  exist  in 
48  L.  R.  A. 


'  each  municipality.  In  the  exercise  of  suck 
powers,  the  natural,  if  not  the  essential^ 
order  is  for  the  legislative  department,  en- 
gaged  in  the  enactment  of  laws,  by-laws,  and 
ordinances,  to  act  first;  the  executive  de- 
partment, engaged  in  executing  and  enforc- 
ing the  laws,  to  act  next;  and  for  the  judi- 
cial department,  engaged  in  construing  and 
declaring  the  laws,  to  act  last ;  and  hence  the 
conservative  agency  of  the  government, 
whether  national,  state,  or  municipal. 
From  the  very  nature  of  things,  the  judicial 
power  cannot  legislate,  nor  supervise  the 
making  of  laws.  It  is  equally  true  that  the 
legislative  power  cannot  act  judicially. 
Thus  it  has  been  held  in  Pennsylvania  that 
the  legislature  has  no  power  to  order  a  new 
trial,  or  to  direct  the  court  to  order  it,  either 
before  or  after  judgment,  since  such  power 
was  judicial.  De  Chastellux  v.  Fairchtid,  15 
Pa.  18,  53  Am.  Dec.  570,  per  Gibson,  Ch.  J. 
One  of  the  most  eminent  jurists,  in  such 
matters,  which  this  country  has  produced, 
speaking  for  the  Supreme  Court  of  the 
United  States,  has  left  on  record  this  state- 
ment: "That  department  [judicial]  ha3  no 
will  in  any  case.  .  .  .  Judicial  power.  %s 
contradistinguished  from  the  power  of  the 
laws,  has  no  existence.  Courts  are  the  mere 
instruments  of  the  law,  and  can  will  nothing. 
When  they  are  said  to  exercise  a  discretion 
it  is  a  mere  legal  discretion,  a  discretion  to 
be  exercised  in  discerning  the  course  pre- 
scribed by  law;  and,  when  that  is  discerned,* 
it  is  the  duty  of  the  court  to  follow  it.  Ju- 
dicial power  is  never  exercised  for  the  pur- 
pose of  giving  effect  to  the  will  of  the  judge ; 
always  for  the  purpose  of  giving  effect  to  the 
will  of  the  legislature;  or,  in  other  words* 
to  the  will  of  the  law."  Chief  Justice  Mar- 
shall in  Oshom  v.  Bank  of  United  States^  9 
Wheat  866,  6  L.  ed.  234.  The  same  chief 
justice  wrote  the  opinion  of  the  court  refns- 
ing  to  restrain  the  state  of  Georgia  and  its 
several  officials  from  enforcing  an  act  of  the 
legislature  of  that  state  in  conflict  with  a 
treaty  between  the  United  States  and  the 
Cherokee  Nation  of  Indians  in  that  state,. 
and  which  act  of  the  legislature  was  subset 
quently  held  to  be  void,  on  the  ground  that 
such  restraint  was  an  exercise  of  po]iti(»t 
power.  Cherokee  Nation  v.  Georgia,  5  Pet- 
1,  8  L.  ed.  25;  Worcester  v.  Georgia,  6  Pet. 
515,  8  L.  ed.  483.  See  also  Louisiana  v. 
Texas,  176  U.  S.  1,  44  L.  ed.  347,  20  Sup.  Ct. 
Rep.  251.  For  the  same  reason  that  court 
refused  to  restrain  President  Andrew  John- 
son from  enforcing  an  act  of  Conpress  al- 
leged to  be  unconstitutional  and  void,  and  in 
fact  refused  to  allow  the  bill  to  be  filed. 
Mississippi  v.  Johnson,  4  Wall.  475,  18  !L.  ed. 
437.  Numerous  cases  might  be  cited  where 
courts  have  refused  to  take  jurisdiction  to 
control  the  discretion  of  administrative  of- 
ficers. A  failure  to  observe  the  dividing  line 
between  legislative  and  judicial  power,  as  in- 
dicated, may  account  for  some  want  of  har- 
mony in  judicial  utterances.  One  of  the 
cases  most  relied  upon  by  counsel  for  the  de- 
fendant is  People  ex  rel.  Davis  v.  Sturtet?ant» 
9  N.  Y.  263,  59  Am.  Dec.  536,  punishing 
Sturtevant,  one  of  the  aldermen  of  the  city,. 
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for  contempt  in  violating  an  injunction  in 
the  case  of  Davis  &  Palmer  against  the 
mayor  and  aldermen,  restraining  the  latter 
from  authorizing  the  building  of  a  railway 
in  Broadway,  on  the  ground  that  the  same 
was  a  public  nuisance.  9  N.  Y.  269,  59  Am. 
Dec.  540.  But  it  appears  in  the  injunction 
suit  Uiat  the  mayor  and  common  council  had 
no  power  whatever  to  authorize  the  building 
of  such  railway,  and  hence  were  acting  with- 
out any  authority.  Davis  v.  "New  York,  14 
N.  Y.  606,  67  Am.  Dec.  186.  Of  course,  a 
common  council  cannot  act  legislatively 
where  it  has  no  power  to  act  at  all.  In  Peo- 
ple ex  rel,  NegiM  v.  Dtoyer,  90  N.  Y.  402,  re- 
lied upon  by  counsel,  the  elevated  railway 
had  been  incorporated  by  the  legislature,  to 
run  on  certain  streets,  or  others  that  might 
be  named  by  the  mayor  and  common  council. 
The  common  council  passed  a  resolution 
naming  certain  streets.  The  mayor  vetoed 
the  same.  Thereupon  the  common  council 
were  restrained  from  passing  the  resolution 
-over  the  veto.  Notwithstanding,  they 
passed  it  over  the  veto,  and  were  punished 
for  contempt.  The  only  ground  upon  which 
that  case  can  be  justified,  if  at  all,  in  our 
judgment,  is  that  the  mere  naming  of  such 
streets  was  not  a  legislative  act,  but  a  mere 
ministerial  act.  Later  cases  in  that  state 
seem  to  condemn  the  restraining  of  the  com- 
mon council  when  clearly  acting  within  its 
power  and  discretion.  Talcott  v.  Buffalo,  126 
X.  Y.  280,  26  N.  E.  263;  Kittinger  v.  Buffalo 
Traction  Co,  160  N.  Y.  377,  64  N.  E.  1081. 
In  this  last  case  it  was  held  that  the  action 
*of  the  common  council  in  granting  consent  to 
•construct  a  street  railway  was  a  legislative 
act,  and  that  the  rule  that  courts  cannot  in- 
-quire  into  the  motives  inducing  legislation 
extends  to  legislative  acts  by  a  common  coun- 
cil of  a  city  as  well  as  to  those  by  a  state 
l^slature.  To  the  same  effect,  Waterloo 
Woolen  Mfg,  Co.  v.  Shanahan,  128  N.  Y.  346, 
14  L.  R.  A.  481,  28  N.  E.  358;  People  ex  rel 
Bolton  V.  Alhertaon,  66  N.  Y.  54;  United 
States  V.  Dee  Moines  Nav.  d  R,  Co.  142  U. 
'8.  510,  35  L.  ed.  1099,  12  Sup.  Ct.  Rep.  308; 
Angle  v.  Chicago,  8t.  P.  M.  d  0.  R.  Co.  151 
TJ.  S.  3.  38  L.  ed.  55,  14  Sup.  Ct.  Rep.  240. 
As  indicated  in  this  last  case,  the  court  is 
limited  to  the  question  of  power,  and  its  in- 
•quiry  does  not  extend  to  matters  of  expedi- 
ency, the  motives  of  the  legislators,  nor  the 
reasons  given  for  their  action.  It  has  been 
held  in  New  York  that  "the  writ  [of  certio- 
rari] will  not  issue  to  review  a  mere  legisla- 
-tive  .  .  .  action,  although  it  may  in- 
volve the  exercise  of  discretion."  People  ex 
rel.  (y Connor  v.  Queens  County  Supers.  163 
N.  Y.  370,  47  N.  E.  790.  The  general  rule,  un- 
doubtedly, is,  as  recently  held  by  the  Su- 
preme Court  of  the  United  States,  that  "a 
■court  of  equity  cannot  properly  interfere 
with,  or,  in  advance,  restrain,  the  discretion 
of  a  mimicipal  body  while  it  is  in  the  exer- 
cise of  powers  that  are  legislative  in  their 
•character."  Tfew  Orleans  Waterworks  Co. 
V.  New  Orleans,  164  U.  S.  471,  481,  41  L.  ed. 
618,  523,  17  Sup.  Ct.  Rep.  161.  To  the  same 
-effect,  Chicago  v.  Eva/ns,  24  111.  52;  Des 
Moines  Gas  Co.  v.  Des  Moines,  44  Iowa,  505, 
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24  Am.  Rep.  756 ;  Mason  v.  Shatoneetown,  77 
111.  633;  Stevens  v.  St.  Mary's  Training 
School,  144  111.  336,  18  L.  R.  A.  832,  32  N. 
E.  962;  Muhler  v.  Hedekin,  119  Ind.  482,  20 
N.  E.  700;  Cape  May  d  S.  L.  R.  Co.  v.  Cape 
May,  36  N.  J.  Eq.  419;  Alpers  v.  San  Fran- 
cisco, 32  Fed.  Rep.  503;  Detroit  v.  Hosmer, 
79  Mich.  384,  44  N.  W.  622.  The  exceptions 
to  the  rule  would  seem  to  be  limited  to  cases 
where  the  governing  body  of  the  municipal- 
ity has  no  power  to  act,  on  the  particular 
subject,  legislatively,  at  all,  or  where  the 
threatened  act  is  not  legislative,  but  purely 
ministerial,  or  where  such  body  is  clothed 
with  certain  powers,  but  threatens  to  go  be- 
yond or  outside  of  such  powers,  and  thereby 
invade  the  property  or  property  rights  of  the 
complainant,  or  where  such  body  threatens 
to  squander  or  divert  some  fund  or  property 
held  by  it  or  some  of  its  officials  in  trust  for 
its  taxpayers  and  citizens.  Stevens  v.  St. 
Mary's  Training  School,  144  111.  336,  18  L. 
L.  R.  A.  832,  32  N.  E.  962;  SpHng  Valley 
Waterworks  v.  Bartlett,  8  Sawyer,  655,  16 
Fed.  Rep.  615 ;  Roberts  v.  Louisville,  92  Ky. 
95,  13  L.  R.  A.  844,  17  S.  W.  216;  Murphy  v. 
East  Portland,  42  Fed.  Rep.  308;  State  ex 
rel.  Atty.  Oen.  v.  Eau  Claire  County  Circuit 
Ct.  97  Wis.  1,  38  L.  R.  A.  554,  72  N.  W.  139. 
But  it  is  well  settled  that  courts  of  equity 
will  not  attempt  to  control  the  discretionary 
or  legislative  powers  vested  by  law  in  mu- 
nicipal corporations.  Stevens  v.  St. 
Mary's  Training  School,  144  111.  336,  18  L.  R. 
A.  832,  32  N.  E.  962.  So,  in  Indiana,  it  has 
been  held  not  to  be  within  the  jurisdiction 
of  a  court  of  equity  to  enjoin  the  common 
council  of  a  city  from  investigatftig  charges 
against  waterworks  trustees  or  other  mu- 
nicipal officers,  and  from  removing  them 
from  office.  Muhler  v.  Hedekin,  119  Ind. 
482,  20  N.  E.  700.  So,  in  New  Jersey,  it  has 
been  held  that  "there  can  ordinarily  be  no 
judicial  restraint  or  interference  with  mu- 
nicipal corporations  in  the  bona  fide  exercise 
of  powers  legislative  or  discretionary  in 
their  nature,  provided  private  rights  are  not 
violated."  Cape  May  d  S.  L.  R.  Co.  v.  Cape 
May,  35  N.  J.  Eq.  419.  So  it  has  been  held 
in  the  Federal  court  in  Oregon  that  "a  court 
of  equity  will  not  enjoin  a  municipal  corpo- 
ration in  the  exercise  of  its  legislative  func- 
tion, unless  the  proposed  act  is  beyond  the 
scope  of  its  power,  and  its  passage  would 
work  irreparable  injury."  Murphy  v.  East 
Portland,  42  Fed.  Rep.  308.  Of  course,  the 
courts  may  interfere,  and  prevent  the  en- 
forcement of  an  illegal  ordinance  after  its 
passage.  This  is  held  in  several  of  the  cases 
cited. 

Counsel  also  contend  that  the  proposed  or- 
dinance not  only  grants  corporate  rights  and 
franchises,  but  will  make,  when  accepted,  an 
irrevocable  contract.  We  do  not  feel  called 
upon  in  this  case  to  determine  whether  that 
is  so  or  not.  If  the  ordinance  goes  beyond, 
and  is  outside  of,  the  authority  given  by  the 
statute  quoted,  then  to  that  extent  it  would 
be  invalid,  and  would  hurt  no  one.  If,  on 
the  contrary,  it  is  within  the  authority  so 
given  by  the  legislature,  and  the  legislation 
is  valid,  then  it  is  not  perceived  upon  what 
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ground  a  court  of  equity  can  interfere  at  the 
suit  of  a  private  party.  Ab  already  indicat- 
ed, such  corporate  rights  and  franchises  are 
not  like  a  fund  or  property  held  in  trust  for 
the  citizens  and  taxpayers  of  the  city.  The 
statute  expressly  authorizes  the  making  of 
the  grant  ''upon  such  terms  as  the  proper 
authorities  snail  determine/*  and  this,  in 
the  instant  case,  manifestly  means  the  com- 
mon council.  The  statute  also  provides  that 
such  road  shall  "be  subject  to  such  reason- 
able rules  and  regulations  and  the  payment  of 
such  license  fees  as  the  proper  municipal  au- 
thorities may  by  ordinance,  from  time  to 
time,  prescribe."  Construing  that  statute, 
this  court  has  held  that  the  common  council 
may,  from  time  to  time,  change  the  license 
fee  to  be  paid  by  the  company,  notwithstand- 
ing the  amoimt  of  the  fee  was  originally 
fixed  by  the  ordinance  granting  the  fran- 
chises. State  eao  rek  Cream  City  R,  Co.  v. 
Hubert,  72  Wis.  184,  39  N.  W.  326.  Of 
course,  whatever  contract  is  so  made  is  sub- 
ject to  the  conditions  imposed  by  the  statute 
giving  the  authority  to  make  the  contract. 
The  ^wer  so  vested  in  the  common  council 
is,  within  the  limits  prescribed,  a  discre- 
tionary power;  and  we  must  hold  that  a 
court  of  equity  has  no  jurisdiction  to  re- 
strain the  common  council  from  exercising 
such  discretion,  especially  at  the  suit  of  a 
private  party.  It  is  said  that  the  amend- 
ment to  the  ordinance,  as  originally  pro- 
posed, was  not  submitted  to  a  committee  as 
required.  It  is  enough  to  say  that  a  court 
of  equity  has  no  place  in  the  chamber  of  the 
common  council  to  supervise  or  superintend 
the  proceedings  of  that  body,  while  engaged 
in  the  exercise  of  legislative  or  discretionary 
functions.  The  common  council  of  Milwau- 
kee, like  other  legislative  bodies  and  courts, 
is  liable  to  commit  errors  which  may  be  fatal 
to  its  action;  but  that  does  not  take  away 
its  power  to  act.  Counsel  for  the  defendant 
admitted  upon  the  argument  that  the  com- 
mon council  had  power  to  pass  the  ordinance, 
if  it  had  proceeded  regularly.  But  a  court 
of  equity  has  no  power  to  prevent  such  ac- 
tion merely  because  the  mode  or  manner  of 
its  procedure  is  irregular.  To  do  so  would 
be  to  stop  the  machinery  of  the  city  govern- 
ment. It  is  not  a  question  of  the  propriety, 
or  expediency,  or  wisdom  of  the  proposed  ac- 
tion, but  a  question  of  the  power  of  the  com- 
mon council  and  the  jurisdiction  of  the 
court. 

The   peremptory   torit   of  prohibition   is 
oicarded. 


ILLINOIS   STEEL   COMPANY,  Appt., 

V. 

Joseph  BUDZISZ  et  ah,  Reapta, 

( Wis ) 

1.     An  amendment  to  an  nnsurer  by  set- 
tlnff  np  tbe  vtatate  of  limitations  In 


permissible  imder  Rev.  Stat.  |  2830.  aathoris- 
ing  amendments  In  fartheranoe  of  Justice  t» 
correct  a  mistake  In  any  respect,  where  the 
defendants  are  poor  people.  nnacQiialiited 
with  iegal  matters,  and  the  failure  to  plead 
the  statute  was  due  to  a  mlstaJce  of  their  at- 
torney. 

2.  The  Imposition  of  terma  as  a  condi- 
tion of  granting  leave  to  amend  a  pleading 
Is  not  absolutely  required  by  Bev.  Stat.  | 
2830,  authorising  amendments^  In  the  discre- 
tion of  the  court,  "upon  such  terms  as  may 
be  Jast." 

8.  A  parol  transfer  br  the  flmt  to  the 
second  ocenpant,  of  property  held  ad- 
▼ersely,  and  the  latter's  saccesslon  in  poflses- 
Blon  under  It,  may  be  sufflclent  to  unite  the 
two  poesesalona  into  one  continuous,  unin- 
terrupted possession  referable  to  the  first 
entry,  for  the  purpose  of  acquiring  title  by 
adverse  possession. 

On  rehearing. 

4.  Actual  hostile  exclnslT-e  oecnpaaey 
of  land  without  any  presumption  or  claim 
of  right  Is  suffldeoit  to  ripen  into  title  onder 
the  sutute  of  limitations. 

(Febmary  27,  1900.) 

APPEAL  by  plaintiff  frcHn  a  judgment  of 
the  Circuit  Court  for  Milwaukee  County 
in  favor  of  defendants  in  an  action  brought 
to  recover  possession  of  certain  rod  estate. 
Affirmed, 

Statement  by  Marahall,  J.: 

Action  of  ejectment  The  subject  of  the 
oontroversey  was  an  irregular  piece  of  land 
about  40  feet  wide  by  170  feet  long,  defined, 
as  to  boundaries,  by  actual  possession  by 
the  defendant.  The  complaint  was  in  the 
usual  form.  The  only  material  issues  pre- 
sented by  the  answer,  originally,  w«re  raised 
by  a  general  denial.  The  case  was  brought 
to  trial  on  the  part  of  defendants  by  attor- 
neys substituted  for  the  one  who  interposed 
the  answer,  some  twenty-one  monUis  having 
elapsed  since  the  action  was  commenced.  On 
the  day  of  the  trial,  before  the  jury  was  im- 
paneled, an  amendment  to  the  answer  was 
permitted,  setting  up  the  ten  and  twenty 
years'  statutes  of  limitations,  fbcception 
was  taken  by  appellant's  counsel  to  the  al- 
lowance of  such  amendment.  The  evidence 
conclusively  or  strongly  tended  to  prove,  and 
plaintiff's  counsel,  in  substance,  admitted, 
that  more  than  twenty  years  prior  to  the 
commencement  of  the  action  one  John 
Skoczek  inclosed  the  premises  with  a  fence, 
built  a  house  thereon  and  thereafter  oc- 
cupied the  same  continuously  till  about 
1886,  when  he  sold  out  and  transferred  the 
property  and  possession  thereof  to  defend- 
ant Joseph  Buozisz  for  a  valuable  considera- 
tion, who  occupied  the  same  oontinuooslv 
thereafter  down  to  the  time  of  the  trial. 
The  court  decided  that  adverse  possession 
of  the  property  commenced  when  Skoczek 
inclosed  and  commenced  to  occupy  the  same ; 
that  he  and  his  successor  in  possession  oc- 


NOTB. — On  the  question  of  tacking  of  posses- 
sions of  property  held  adversely,  see  also  Erck 
V.  Church  (Tenn.)  4  L.  R.  A.  641,  and  note; 
as  well  as  Pittsburgh,  Ft.  W.  &  C.  R.  Co.  v. 
Peet  (Pa.)  10  L.  R.  A.  467;  and  Glndrat  v. 
48  L.  R.  A. 


Western  Railway  of  Alabama  (Ala.)   19  L.  K. 
A.  839. 

For  parol  gift  as  basis  of  adverse  poasessloa. 
see  Schafer  v.  Hauser  (Hlch.)  85  L.  R.  A.  888, 
and  note. 
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cupied  the  property  eootiiifuously  for  more 
than  twenty  years  before  the  action  was 
ccmunenoed;  that  the  parol  transfer  of  the 
property  from  Skoczek  to  Budzisz,  and  the 
entry  by  the  latter  under  the  former  pursu- 
ant thereto,  made  the  adverse  possession 
thereof  exclusive  and  uninterrupted  from 
the  time  possession  was  taken  by  Skoczek. 
In  acoofdance  therewith  a  verdict  was  di- 
rected in  favor  of  defendants,  upon  which 
the  judgment  appealed  from  was  rendered. 

Mcs9r9,  Van  Dyke  A  Van  Dyke^  A 
Carter,  for  appellant: 

Discretion  to  permit  amendment  must  be 
the  exercise  of  a  sound  legal  discretion  un- 
d^r  all  the  circumstances  of  the  case,  and 
not  a  mere  whim  or  caprice.  And  it  should 
only  be  granted  when,  under  all  the  cir- 
cumstances, it  is  reasonable  th&t  such  dis- 
cretion should  be  exercised,  and  then  only 
upon  such  terms  as,  under  all  the  circum- 
stances, shall  be  just. 

Smith  V.  Dragert,  61  Wis.  222,  21  N.  W. 
46;  Eldred  ▼.  Oconto  Co.  30  Wis.  206; 
Fogarty  v.  Horrigan,  28  Wis.  142;  Meade 
V,  Lowe,  32  Wis.  261 ;  Dehnel  v.  Komro,  37 
Wis.  336;  PhMier  ▼.  Clarke,  69  Wis.  646,  18 
N.  W.  467. 

The  original  owner,  not  the  disseisor,  is 
favored. 

No  presumptions  will  be  indulged  in  for 
his  benefit,  but  all  presumptions  are  in  favor 
of  the  true  owner. 

Sydnor  Y.  Palmer,  29  Wis.  226;  Ryan  t. 
Schwartz,  94  Wis.  403,  69  N.  W.  178. 

Possession  is  an  "interest"  in  lands,  and 
a  sufficient  "interest'*  therein  to  entitle  the 
possessor  to  maintain  ejectment  against  an 
intruder  into  his  possession. 

Bates  V.  Campbell,  25  Wis.  613;  Howard 
V.  Ea>8ton,  7  Jolms.  206 ;  Moore  v.  Moore,  21 
Me.  360. 

A  judgment  against  a  person  in  posses- 
sion becomes  a  lien,  and  his  possession  may 
be  sold  on  execution. 

Jackeon  ew  dem.  Cory  v.  Parker,  9  Cow. 
80. 

A  sale  and  transfer  of  such  possession  is 
most  certainly,  therefore,  a  sale  and  trans- 
fer of  an  "interest"  in  lands,  and  is  included 
within  the  statutory  prohibition. 

Graeven  v.  Dieves,  68  Wis.  317,  81  N.  W. 
914;  Elofraon  v.  Lindsay,  90  Wis.  203,  63 
N.  W.  89;  Ahlard  v.  Fitzgerald,  87  Wis.  616, 
58  N.  W.  745;  Dhei/n  v.  Beuscher,  83  Wis. 
316,  63  N.  W.  661 ;  Sheppard  v.  Wilmott,  79 
Wis.  16,  47  N.  W.  1054;  Sydnor  v.  Palmer, 
29  Wis.  252;  Pepper  v.  O'Dotod,  39  Wis. 
648;  Stevens  v.  Brooks,  24  Wis.  326;  Mc- 
Evoy  V.  Loyd,  31  Wis.  142;  Furlong  v.  Oar- 
rett,  44  Wis.  Ill ;  Fuller  v.  Worth,  91  Wis. 
406,  64  N.  W.  995;  Bailey  v.  Wells,  8  Wis. 
141,  76  Am.  Dec.  233. 

On  motion  for  rehearing. 

If  Skoczek  had,  at  the  time  he  sold  and 
transferred  his  possession  to  Budzisz,  any 
estate  of  any  kind,  or  any  interest  of  any 
extent,  great  or  little,  in  the  land,  which 
he  says  he  sold  to  Budzsiz,  a  parol  transfer 
or  surrender  or  assignment  of  such  estate 
or  interest  is  within  the  very  letter  ckf  the 
prohibition  of  the  statute. 
48  Ia  R.A. 


Bare  possession  is  an  estate  or  an  interest 
in  lands. 

Bates  V.  Campbell,  26  Wis.  613. 

Bare  possession  constitutes  the  first  de- 
gree of  title. 

3  Greenleaf's  Cruse,  Real  Prop.  p.  312; 
Swift  V.  Agnes,  33  Wis.  239;  Link  v.  Doer- 
fer,  42  Wis.  394,  24  Am.  Rep.  417;  Hammer 
V.  ^ammer,39Wis.  187;  floorer  v.  Horlemus, 
74  Wis.  23,  41  N.  W.  966;  Elofrson  v.  Lind- 
say, 90  Wis.  206,  63  N.  W.  89;  Jones  v. 
Bland,  112  Fa.  176,  2  Atl.  541;  Hutchinson 
V.  Perley,  4  Cal.  33,  60  Am.  Dec  578; 
Winans  v.  Christy,  4  Cal.  70,  60  Am.  Dec. 
597 ;  Adams,  £jectment»  p.  249 ;  Bequette  v. 
CaulfUld,  4  Cal.  278,  60  Am.  Dec  615; 
Richardson  v.  McNulty,  24  Cal.  348;  Hub- 
bard  v.  Barry,  21  Cal.  325;  Bird  v.  Lisbros, 

9  Cal.  1,  70  Am.  Dec  617 ;  Plume  v.  Seward, 
4  Cal.  94,  60  Am.  Dec.  699;  Jones  v.  Uwnn^ 
12  Ga.  472;  Tyler,  Ejectment,  70. 

Possession  of  land  is  prima  facie  evidence 
of  title,  and  is  sufficient  evidence  of  title  as 
against  all  persons,  but  one  who  can  show 
either  a  prior  possession  or  a  better  title. 

Newell,  Ejectment,  p.  433;  2Jew  York  v. 
Carleton,  22  Jones  &  &.  655,  113  N.  Y.  284, 
21  N.  E.  56;  Allen  v.  Bivington,  2  Wms. 
Saund.  Ilia;  Doe  ea  dem.  Smith  v.  Webber, 
1  Ad.  k  El.  119;  Asher  v.  Whitlock,  L.  R.  1 
Q.  B.  1;  Smith  ew  dem.  Teller  v.  LorUlard, 

10  Johns.  338;  ^oinon  v.  Hallett,  16  Johns. 
327;  Jackson  ew  dem.  Murray  v.  Denn,  5 
Cow.  200;  Whitney  v.  Wright,  15  Wend. 
171;  Carleton  v.  Daroy,  90  N.  Y.  566. 

In  an  action  ol  ejectment,  proof  or  prior 
possession  by  the  plaintiff,  claiming  to  be 
the  owner  in  fee,  is  prima  facie  evidence  of 
ownership  and  seisin,  and,  although  the  low- 
est kind  of  evidence,  it  is  sufficient  to  au- 
thorize a  recovery,  unless  the  defendant 
shows  a  better  title. 

Anderson  v.  McCormick,  129  Dl.  311,  21 
N.  E.  803;  Jackson  ex  dem,  Murray  v. 
Hazen,  2  Johns.  22;  Jackson  eco  dem.  Dun^ 
can  V.  Harder,  4  Johns.  202,  4  Am.  Dec.  262 ; 
Robinoe  v.  Doe  ew  dem.  Colwell,  6  Blackf. 
86;  Day  v.  Alverson,  9  Wend.  223;  Doe  ew 
detn.  Herbert  v.  Herbert,  1  111.  278,  12  Am. 
Dec.  192;  Mason  v.  Park,  4  111.  633;  Davis 
V.  Easley,  13  111.  198;  Brooks  v.  Bruyn,  18 
ni.  539;  Keith  v.  Keith,  104  Dl.  402;  Hard- 
isty  V.  Olenn,  32  111.  62;  Bowman  v.  Wettig, 
39  111.  417 ;  Keane  v.  Cannovan,  21  Cal.  291, 
82  Am.  Dec.  738;  Bird  v.  Lisbros,  9  Cal.  1, 
70  Am.  Dec  617;  Winans  v.  Christy,  4  Cal. 
70,  60  Am.  Dec.  597 ;  Pratt  v.  Phillips,  1 
Sneed,  543,  60  Am.  Dec  162;  Jackson  ew 
dem.  Stewart  v.  Toum,  4  Cow.  699,  15  Am. 
Dec.  405;  Jackson  ew  dem.  Cory  v.  Parker^ 
9  Cow.  84. 

One  in  possession  may  maintain  an  ac- 
tion of  ejectment  on  his  own  demise  against 
such  of  the  defendants  as  afterward  entered 
upon  his  possession,  without  title  or  au- 
thority, but  as  mere  intruders. 

MoLawrin  v.  Salmons,  11  B.  Mon.  96,  62 
Am,  Dec.  563;  Den  ew  dem.  Cain  v.  M'Can, 
3  N.  J.  L.  438,  4  Am.  Dec  384 ;  Den  ew  dem. 
Johnson  v.  Morris,  7  N.  J.  L.  6,  11  Am.  Dec 
508;  Jackson  ex  dem.  Duncan  v.  Harder,  4 
Johns.  202,  4  Am.  Dec  262;  Thompson  y. 


WieCONSIN  SUFBSMB  COUBT. 


Feb.. 


Burhana,  61  N.  Y.  68;  Miller  v.  Long  Island 
R.  Co.  71  N.  Y.  383;  2s  ew  York  v.  Carleton, 
113  N.  Y.  284,  21  N.  E.  55;  Risch  v.  Wise- 
man (Or.)  69  Pac.  1111;  Carleton  v.  Daroy, 
dO  N.  Y.  573;  Jackson  ex  Oem.  Murray  v. 
Hazen,  2  Johns.  22;  Whitney  v,  Wright,  15 
Wend.  171;  Hammond  v.  Doty,  184  111.  246, 
56  N.  E.  371;  OHffin  v.  Spencer,  6  Hill,  625; 
Smith  ex  dem.  Teller  v.  Lorillard,  10  Johns. 
356;  Day  v.  Alverson,  9  Wend.  223;  River- 
side Co.  V.  Townshend,  120  111.  9,  9  N.  E.  65; 
Ricaa-d  v.  Williams,  7  Wheat.  59,  6  L.  ed. 
398;  Qoodu>in  v.  Sdheerer,  106  Cal.  690,  40 
Pac.  18;  Leonard  v.  Flynn,  89  Cal.  643,  26 
Pac.  1099;  Hill  v.  Draper,  10  Barb.  458; 
Christy  v.  Scott,  14  How.  292,  14  L.  ed.  426; 
Turner  v.  Aldridge,  McAll,  229,  Fed.  Caa.  No. 
14,249;  Green  v.  Jordan,  83  Ala.  220,  3  So. 
513;  Louisville  &  N.  R,  Co,  v.  Philyaw,  88 
Ala.  264,  6  So.  837;  Benefield  v.  ilZftert,  132 
111.  665,  24  N.  £.  634;  Hollenhaok  v.  J?«8, 
31  Kan.  88,  1  Pac.  275;  Douglass  v.  Ruffin, 
38  Kan.  630,  16  Pac.  783;  Redden  v.  Tefft, 
48  Kan.  302,  29  Pac  167 ;  Jackson  y.  Boston 
d  W,  R.  Corp,  1  Oush.  675;  McRoherts  v. 
Bergman,  132  N.  Y.  73,  30  N.  E.  261;  Moore 
v.  Moore,  21  Me.  350;  Rader  v.  AZZen,  27  Or. 
344,  41  Pac.  154;  Tapscott  v.  Cohhs,  11 
Gratt.  172;  Wilson  ▼.  Palmer,  18  Tex.  592; 
Pratt  V.  P/iitHp«,  1  Sneed,  643,  60  Am.  Dec. 
162;  Adams  v.  Guice,  30  Miss.  397. 

A  parol  contract  to  buy  or  sell  such  pos- 
session is  within  the  statute  of  frauds,  and 
void. 

Hoioard  v.  Boston,  7  Johns.  206. 

Messrs,  Fiebins  Sc  KilUlea  and  M«  O. 
Krause,  for  respondents: 

Although  the  adverse  possession  must  be 
-continuous  and  uninterrupted,  it  is  imma- 
terial whether  it  be  held  for  the  entire  period 
by  one  person  or  by  several  persons  in  suc- 
cession, provided  there  is  a  "unity  of  pos- 
sessions," or,  in  other  words,  a  privity  of  es- 
tate or  title. 

1  Elliott,  Gen.  Pr.  S  297,  p.  371;  Wool- 
man  V.  Ruehle,  100  Wis.  31,  75  N.  W.  425. 

Any  amendment  of  the  answer  was  per- 
missible, provided  the  facts  introduced  con- 
stitute a  defense. 

Bray  ton  v.  Jones,  5  Wis.  117;  Broton  ▼. 
Bosworth,  62  Wis.  542,  22  N.  W.  621;  4 
Wait,  Pr.  p.  652. 

The  weight  of  authority  is  against  any 
discrimination  against  defenses  denominated 
unconscionable;  and  where  a  party  asks 
leave  to  amend  his  answer  by  setting  up  the 
statute  of  limitations  the  amendment  will 
generally  be  allowed. 

(Hlchrist  v.  Oilchrisi,  44  How.  Pr.  317; 
Bowman  v.  DePeyster,  2  Daly,  203 ;  Sheldon 
V.  Adams,  41  Barb.  54,  18  Abb.  Pr.  405,  27 
How.  Pr.  179;  Bank  of  Kinderhook  v.  Oif- 
fold,  40  Barb.  659;  Union  Nat,  Bank  v. 
Bassett,  3  Abb.  Pr.  N.  S.  359;  McQueen  v. 
Babcock,  3  Keyes,  428,  3  Abb.  App.  Dec. 
129;  Catlin  v.  Ounter,  11  N.  Y.  368;  Smith 
V.  Dragert,  61  Wis.  222,  21  N.  W.  46;  Orton 
V.  Noonan,  25  Wis.  672;  13  Enc.  PL  &  Pr. 
pp.  186,  189,  190,  209;  Spring  v.  Cray,  6 
lilason,  506,  Fed.  Gas.  No.  13,259;  Knox  ▼. 
Cleveland,  13  Wis.  254;  Sprecker  v.  Wake- 
ley,  11  Wis.  432;  Hill  v.  KHcke,  11  Wis. 
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442;  7  Wait,  Act  &  Def.  308;  De  Beauvoir 
V.  Owen,  6  Exch.  166;  5  Field,  Lawyers' 
Briefs,  p.  347;  Way  v.  Hooton,  156  Pa.  8, 
26  Atl.  784;  Bird  v.  Sellers,  113  Mo.  580,  21 
S.  W.  91;  Nelson  v.  Brodhack,  44  Mo.  596, 
100  Am.  Dec.  328. 

The  several  possessions  of  sucoesaive  dis- 
seisors may  be  "tacked"  together  so  as  to 
make  a  continuous  possession,  where  there  is 
privity  of  estate  or  title;  the  privity  re- 
quired to  constitute  continuous  adverse  pos- 
session may  be  effected  by  any  oonveyance, 
agreement,  or  understanding  which  has  for 
its  object  a  transfer  of  the  rights  of  the 
original  entry,  and  "no  paper  evidence  of  a 
transfer  of  possession  is  necessary  when  the 
property  is  held  under  the  claim  of  the  first 
entryman,  but  the  continuity  may  be  shown 
by  parol." 

Alis  V.  Field,  89  Wis.  334,  62  N.  W.  85; 
Ryan  v.  SchxDartz,  94  Wis.  411,  d9  N.  W. 
178;  2  Ballard,  Real  Prop.  §  25;  Scdgw.  t 
W.  Trial  of  Title  to  Land,  p.  598;  6  Wait, 
Act.  &  Del.  p.  455;  1  Wood,  Limitations  of 
Actions,  §  271;  2  Wood,  Limitations  of  Ac- 
tions, §  431;  Newell,  Ejectment^  §  53,  p. 
740 ;  Ramsey  v.  Glenny,  45  Minn.  401,  48  N. 
W.  324;  Vandall  v.  St,  Martin,  42  Minn. 
166,  44  N.  W.  525;  MoNeely  v.  Langan,  22 
Ohio  St  32;  Fanning  v.  WiUcox,  3  Day, 
258;  Smith  v.  Chapin,  31  Conn.  531;  Skanr 
non  V.  Einny,  1  A.  K.  Marsh.  3,  10  Am.  Dec 
705;  Chilton  v.  Wilson,  9  Humph.  399;  CtM»- 
ningham  v.  Patton,  6  Pa.  3&5;  Scheetz  v, 
Fitzwater,  6  Pa.  126;  Overfield  v.  Christie^ 
7  Serg.  &  R.  173;  Johnson  v.  Nash,  15  Tex. 
419;  Alexander  v.  Pendleton,  8  Cranch,  462, 
3  L.  ed.  624. 

It  is  not  necessary  to  the  running  of  the 
statute  that  possession  be  held  under  color 
of  title.  Where  there  is  possession  of  the 
requisite  character,  the  question  whether 
there  is  color  of  title  or  not  is  wholly  imma- 
terial. 

Paine  t.  Skinner,  8  Ohio,  167;  Tetzer  v. 
Thoman,  17  Ohio  St.  130,  91  Am.  Dec  122. 

As  to  third  persons  a^rainst  whom  the  pos- 
session is  held  adversely,  if  such  transfers 
of  possession  were  in  fact  made,  it  is  imma- 
terial whether  they  were  effected  by  deed  or 
devise,  or  by  an  agreement  either  written 
or  verbal. 

Davock  V.  Nealon,  58  N.  J.  L.  21,  82  AU. 
675;  McNeely  v.  Langan,  22  Ohio  St  33: 
Weher  v.  Anderson,  73  111.  439 ;  Menkens  v. 
Blnmenthalj  27  Mo.  198;  Cunningham  v. 
Patton,  6  Pa.  357;  Scheetz  ▼.  FiUnoaier^  5 
Pa.  126;  Smith  v.  Chapin,  31  Conn.  530; 
Crispen  v.  Hannavan,  60  Mo.  544 ;  Shuffletou 
V.  Nelson,  2  Sawy.  645,  Fed.  Cas.  No.  12,822; 
Alexander  v.  Pendleton,  8  Cranch,  462,  3 
L.  ed.  624:  Vandall  v.  St.  Martin,  42  Minn. 
163,  44  N.  W.  526. 

M arsliall,  J.,  delivered  the  opinion  of  the 

court: 

Two  questions  are  presented  for  eonsldera^ 
tion:  (1)  Did  the  trial  court  err  in  allow- 
ing the  amendment,  pleading  title  l>y  adverse 
possession?  (2)  Did  the  possession  of  tiie 
second  occupant,  under  the  circamstanceB, 
continue  the  possession  of  his  predecessor  m> 
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as  to  satisfy  the  statutory  call  for  an  unin- 
terrupted twenty  years'  continuous  adverse 
possession? 

1.  Section  2830,  Rev.  Stat.,  says:  "Tlie 
court  may,  upon  the  trial  ...  in  fur- 
therance of  justice  and  upon  such  terms  as 
may  be  just,  amend  any  process  pleading 
.  .  .  by  correcting  ...  a  mistake 
in  any  other  respect,  or  by  inserting  other 
allegations  material  to  the  case."  The 
power  to  grant  amendments  under  the  stat- 
ute is  very  broad,  and  its  exercise  rests 
solely  in  the  sound  discretion  of  the  trial 
court,  whose  decision  cannot  be  disturbed 
except  for  a  clear  abuse  of  judicial  power. 
Phcenix  Mut.  L.  Ins.  Co.  v.  Walrath,  53 
Wis.  669,  10  N.  W.  151;  Smith  v.  Dragert, 
61  Wis.  222,  21  N.  W.  46;  Morgan  v.  Bishop, 
61  Wis.  407,  21  N.  W.  263.  The  only  lim- 
itation  upon  tue  power  of  the  court,  in  cases 
where  it  may  be  exercised  under  any  cir- 
cumstances, and  it  is  conceded  this  case  is 
within  the  statute,  is  that  it  must  be  in  fur- 
therance of  justice.  Smith  ▼.  Smith,  19 
Wis.  622;  Morgan  v.  Bishop,  61  Wis.  407, 
21  N.  W.  263.  That  is,  the  power  must  be 
exercised  to  that  end,  and  there  must  be 
some  reasonable  ground  for  saying  that  such 
was  the  motive.  The  only  condition  of  the 
exercise  of  the  power  is  that  it  must  be  on 
such  terms  as  may  be  just  in  the  judgment 
of  the  trial  court.  Necessarily,  there  is  no 
rule  by  which  the  presence  of  the  statutory 
motive  for  the  exercise  of  the  power,  or  the 
Buffieiency  of  the  condition  attached  to  it, 
can  be  tosted,  except  that  the  act  and  the 
condition  must  be  within  the  bounds  of  rea- 
son as  applied  to  the  particular  case;  and 
there  is  no  rule  on  appeal  by  which  to  test 
the  judgment  of  the  trial  court,  except  that 
it  must  have  some  reasonable  ground  to 
support  it  in  view  of  the  facts,  aiSi  the  rule 
that  the  legal  presumption  is  that  it  has 
such  (i^round  till  the  contrary  is  made  to  af- 
firmatively appear. 

What  has  been  said,  with  the  brief  refer- 
ence to  tlie  facts  upon  which  the  amendment 
was  allowed,  will  furnish  a  basis  for  a  right 
conclusion  regarding  the  question  presented. 

The  defendants  were  evidently  poor  peo- 
ple, unacquainted  with  legal  matters.  The 
failure  to  plead  the  defense  of  the  statute  of 
limitations  was  the  mistake  of  their  attor- 
ney. After  the  case  had  been  pending  for 
considerably  more  than  a  year,  defendants 
concluded  that  their  interests  required  the 
employment  of  other  attorneys,  and  they 
acted  accordingly,  resulting  in  the  substitu- 
tion, for  the  attorney  who  interposed  the  an- 
swer, of  those  who  now  represent  them.  The 
substitution  took  place  April  15,  1899. 
Three  days  thereafter  the  amended  answer 
was  drawn.  The  motion  for  leave  to  file  it 
was  heard  without  objection  for  want  of  no- 
tice, and  was  granted  without  objection,  ex- 
cept that  ''the  defense  of  the  statute  of  lim- 
itations cannot  be  set  up  by  amendment," 
and  that  the  amendment,  "under  the  circum- 
fitances,  is  not  permissible."  We  take  it 
that  the  language  of  the  objection,  "the 
amendment,  under  the  circumstances,  is  not 
permissible,"  was  merely  explanatory  of  the 


48  L.  R.  A. 


53 


language,  "the  statute  of  limitations  can- 
not be  set  up  by  amendment."  So  it  will  be 
seen  that  the  only  objection  raised  to'  the 
amendment  was  want  of  power  in  the  court 
to  permit  it.  All  other  objections  were  in 
effect  waived.  Counsel  for  appellant  now 
concedes  that  the  court  had  ample  power  in 
the  premises.  They  could  not  seriously  con- 
tend otherwise,  since  it  has  been  so  held  even 
in  tax-title  cases,  where  a  much  more  string-  - 
ent  rule  prevails  than  in  cases  like  this,  even 
after  a  reversal  on  appeal.  Morgan  v. 
Bishop,  61  Wis.  407,  21  N.  W.  263;  Smith 
V.  Dragert,  65  Wis.  507,  27  N.  W.  317. 

But  it  is  said  the  court  exceeded  its  dis- 
cretionary power  by  granting  the  amend- 
ment wiUiout  terms,  attention  being  called 
to  Morga/n  v.  Bishop,  where  there  was  a  re- 
versal on  that  ground,  and  Smith  v.  Dra- 
gert, 65  Wis.  607,  27  N.  W.  317,  where 
afiirmanoe  was  grounded  on  the  fact  that 
terms  of  the  amendment  were  imposed. 
Both  oases  differ  materially  from  this,  in 
that,  after  a  failure  on  one  trial  by  a  rever- 
sal in  this  court,  a  new  defense  was  inter- 
posed by  amendment.  It  was  in  regard  to 
that  situation  that  Mr.  Justice  Lyon  in  the 
Dragert  Case  said,  the  general  rule,  in  or- 
dinary cases,  is  considered  to  be  that  the 
party  amending  his  pleading  will  be  re- 
quired to  pay  all  taxable  costs  up  to  the  time 
of  granting  leave  to  amend,  and  motion  costs, 
and  that  such  is  the  rule  where  a  new  de- 
fense is  set  up  for  tlie  purposes  of  a  new 
trial,  as  in  this  case. 

The  statute  does  not,  under  all  circum- 
stances, require  the  imposition  of  terms  as 
a  condition  of  granting  leave  to  amend  a 
pleading.  The  whole  subject,  as  to  the  jus- 
tice of  the  amendment,  and  whether  it  shall 
be  granted  upon  condition  and  if  so  what 
condition,  is  left  to  the  sound  discretion  of 
the  trial  judge.  The  innposition  of  terms 
has  a  twofold  object:  The  infliction  of  a 
penalty  for  the  negligence  requiring  a 
remedy  by  the  amendment;  and  to  give  to 
the  adverse  party  an  equivalent  for  the  in- 
jury to  him  I  by  delay  or  increased  expense 
because  of  the  amendment.  Where  there  is 
neither  a  reason  for  the  infliction  of  a  penal- 
ty, nor  prejudice  to  the  adverse  party  of  any 
kind  to  be  compensated  for, — even  the  call- 
ing of  adverse  counsel  into  court  for  the  pur- 
poses of  the  amendment,  as  was  the  situa- 
tion in  this  case, — it  cannot  be  said  on  ap- 
peal that  the  failure  of  the  trial  court  to  im- 
pose terms  was  either  an  abuse  of  discretion 
or  a  violation  of  any  rule  of  law.  Schaller 
V.  Chicago  d  N.  W.  R.  Co.  97  Wis.  31,  71  N. 
W.  1042;  Carroll  v.  Fethers,  102  Wis.  436, 
78  N.  W.  004. 

2.  Tlie  main  contention  made  by  appel- 
lant's counsel  is  that  the  parol  transfer  by 
the  first  to  the  second  occupant  of  the  prop- 
erty, and  his  succession  in  possession  under 
it,  was  not  effectual  to  unite  the  two  posses- 
sions into  one  continuous  uninterrupted  pos- 
session referable  to  the  first  entry,  and  ex- 
isting thereafter  for  twenty  years.  We  are 
referred  to  §  2302,  Rev.  Stat.,  which  provides 
that  "no  estate  or  interest  in  lands,  other 
than  leases  for  a  term   not  exceeding  one 
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year  •  •  •  shall  be  oreated,  granted,  as- 
signed,  eurrendered,  or  declared,  unless  by 
act  or  operation  of  law,  or  by  deed  or  con- 
veyance in  writing  subscribed  by  the  party 
creating,  granting,  surrendering,  or  declar- 
ing the  same,  or  by  his  lawful  agent  there- 
unto authorized  by  writing."  It  is  said  by 
way  of  emphasizing  or  in  support  of  such 
contention,  that  the  learned  circuit  judge 
expressed  a  personal  opinion  that»  under 
such  section,  lands  acquired  by  adverse  pos- 
session cannot  be  transferred  by  parol;  but 
a  judicial  opinion  to  the  contrary,  in 
harmony,  as  he  supposed,  with  the  decisions 
of  this  court.  If  that  be  so,  we  are  com- 
pelled to  say  the  learned  judge  was  wrong 
as  to  the  holdings  of  this  court,  and  counsel 
in  error  in  supposing  there  is  any  such  dif- 
ficulty as  the  trial  court  supposed  in  the 
way  of  his  recovering  in  this  case.  Such 
errors  spring,  not  only  from  a  misapprehen- 
sion of  the  decisions  of  this  court,  but  the 
effect  of  an  act  creating  privity  between  suc- 
cessive adverse  possessors  of  property  as  re- 
gards the  statute  of  limitations. 

The  transfer  of  property  acquired  by  ad- 
verse possession  is  one  thing,  and  the  preser- 
vation of  a  condition  of  property  as  to  ad- 
verse occupancy,  which  if  permitted  to  con- 
tinue long  enough  will  devest  the  actual 
owner  thereof  of  title  and'  vest  it  in  the  ad- 
verse occupant,  is  quite  another  thing.  The 
two  things  should  not  be  confused,  ot£erwise 
the  statute  referred  fo  will  be  erroneously 
applied. 

Title  to  property,  acquired  by  adverse  pos- 
session, is  of  the  same  nature  as  any  other, 
and  either  is  plainly  governed  by  the  statute 
as  regards  the  manner  of  its  transfer;  but 
the  mere  fact  that  a  person  is  so  circum- 
stanced as  regards  realty,  as  to  dispossess  the 
owner  thereof  adversely,  does  not,  till  the  ex- 
piration of  the  statutory  limitation  upon  ^e 
right  of  such  owner  to  reclaim  that  posses- 
sion, vest  any  estate  in  lands,  within  the 
meaning  of  S  2302,  in  such  possessor,  or  the 
substitution  of  another  in  his  place,  to  con- 
tinue the  dispossession  of  the  true  owner, 
the  transfer  of  any  such  estate.  Section 
2302,  and  S  4207,  Rev.  Stat.,  the  limitation 
statute,  are  entirely  independent  of  each 
other;  so  the  essential  premise  upon  which 
the  argument  of  the  learned  counsel  for  ap- 
pellant is  based  does  not  exist. 

We  come  down  to  the  question  of  whether 
privity  can  be  created  between  successive 
possessors  of  realty,  so  that  if  two  posses- 
sions blended  into  one,  continued  for  a  suffi- 
cient length  of  time,  will  satisfy  §  4207,  Rev. 
Stat.,  which  provides  that  "no  action  for  the 
recovery  of  real  property  or  the  possession 
thereof,  shall  be  maintained  unless  it  ap- 
pears that  the  plaintiff,  his  ancestor,  prede- 
cessor., or  grantor  was  seised  or  possessed  of 
the  premises  in  question  within  twenty 
years  before  the  commencement  of  such  ac- 
tion." It  will  be  noted  that  the  plain  read- 
ing of  the  statute,  as  this  court  has  hereto- 
fore decided,  is  that  actual  occupancy  of  the 
land  to  the  exclusion  of  the  true  owner  for 
the  statutory  period  is  all  that  is  necessary 
to  preclude  such  owner  from  thereafter  re- 
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claiming  the  properly.  Lampman  v.  Fsn 
AUtyne,  94  WU.  417,  (59  N.  W.  171 ;  Wilkim^ 
V.  Nicolai,  99  Wis.  178,  74  N.  W.  103;  WoU- 
man  v.  Ruehle,  100  Wis.  31,  75  N.  W.  425; 
Meyer  v.  Hope,  100  Wis.  123,  77  N.  W.  7^). 
There  are  naany  other  decisions,  in  this  sute 
and  elsewhere,  to  the  same  effect,  but  tb^ 
need  not  be  cited  here  inasmuch  as  this  court 
has  so  recently,  several  times,  on  full  con- 
sideration of  the  subject^  construed  the  stat- 
ute. 

Is  a  paper  transfer,  evidencing  a  change 
of  possession  by  succession,  necessary  to 
blend  the  first  possession  into  the  second,— 
tack  them  to  each  other,  as  it  is  called!  In 
that,  we  adhere  to  what  was  said  by  the 
court,  speaking  by  Mr.  Justice  Pinney,  in 
Allis  V.  Field,  89  Wis.  327,  62  N.  W.  85,  and 
Ryan  v.  Schtoartz,  94  Wis.  403,  69  N.  W. 
178,  to  the  effect  tJiat,  though  the  possession 
of  several  distinct  occupants  of  laiMi,  lasting 
for  a  continuous  period  of  twenty  years,  can- 
not be  united  to  satisfy  the  limitation  stat- 
ute, successive  possessions,  each  reaching  to 
and  uniting  with  the  one  that  follows  it,  by 
privity  between  the  occupants,  so  as  to  rai- 
der the  possession  of  the  property  continu- 
ous from  the  first  entry  to  the  end  of  the 
period  of  twenty  years,  satisfies  the  statute, 
and  a  parol  transfer  of  possession  by  one  to 
another,  as'  the  former  goes  out  of  and  the 
latter  goes  into  possession,  satisfies  the  es- 
sential of  privity  to  tack  the  possessions  to- 
gether. 

The  authorities  all  agree  that  privity  be- 
tween successive  possessors  is  all  that  is 
necessary  to  render  them  oontinuoua,  if  the 
possession  be  in  fact  actual  and  adverse.  That 
privity  may  be  created  in  any  way  that  will 
prevent  a  break  in  the  adverse  possessiott 
and  refer  the  several  possessions  to  the  or- 
iginal entry.  It  may  be  created  by  lease, 
as  between  landlord  and  tenant,  or  by  de- 
scent by  operation  of  law  from  ancestor  to 
heir,  or  by  conveyance,  either  by  parol  or 
otherwise,  from  vendor  to  vendee.  1  Am.  & 
Eng.  Enc.  Law.  2d  ed.  p.  842,  and  cases 
citei  in  the  notes;  McNeely  v.  Langan,  22 
Ohio  St  32;  Haynes  v.  Boardman.  119 
Mass.  414;  Witt  v.  8t,  Paul  4i  N.  P.  R,  Co. 
38  Minn.  122,  35  N.  W.  862;  Low  v.  8ekaf- 
fer,  24  Or.  239,  33  Pac.  678;  Vance  v.  Wood^ 
22  Or.  77,  29  Pac.  73;  Criapen  v.  HannaWy 
60  Mo.  536;  Weber  v.  Anderson,  73  III.  439; 
Falcon  v.  Simahatiser,  130  111.  649,  22  N.  E. 
835;  Menkens  v.  Blumenthal,  27  Mo.  198. 
The  above  cases,  many  of  whidi  are  referred 
to  in  the  briefs  of  counsel,  are  but  a  few  of 
the  authorities  that  might  be  cited  to  sup- 
port the  doctrine  stated.  It  seenEks  to  be 
conceded  by  appellant's  counsel  that  many 
of  such  authorities  are  directly  contrary  to 
their  position,  but  claim  is  made  that  they 
do  not  apply  by  reason  of  the  statute  (I 
2302),  which,  as  we  have  indicated,  does  not 
apply  to  the  facts  of  this  case. 

Only  a  few  authorities  that  can  be  found 
are  out  of  line  with  those  cited.  They  are 
in  harmony  with  elementary  principles  as 
laid  down  in  the  text-books.  The  doctrine 
is  found  as  clearly  stated  perhaps,  a«  any- 
where,   in    2    Ballard,    Real    Prop.    §  25,. 
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cited  by  respondents'  counsel,  the  following 
language  being  used:  ''Successive  nosses- 
sions  may  be  tacked  together  so  as  to  lorm  a 
eontinuous  and  uninterrupted  possession  for 
the  essential  period  of  time.  There  must  be 
a  privity  existing  between  the  parties  trans- 
ferring the  possession.  Such  possession 
may  begin  in  parol  without  deed  or  writing 
and  may  be  transferred  from  one  occupant  to 
another  by  parol  bargain  and  sale  accom- 
panied by  delivery.  AH  that  the  law  re- 
quires is  continuity  of  {lossession  where  it 
is  actual;  and  this  continuity  and  connec- 
tion may  be  effected  by  any  conveyance  or 
understanding  which  has  for  its  object  a 
transfer  of  the  rights  of  the  possessor  or  of 
his  possession,  when  accompanied  by  an  ac- 
tual delivery  of  the  possession."  The  doc- 
trine is  stated  in  2  Pingrey,  Real  Prop.  S 
1193,  thus:  "Continuity  is  an  indispensa- 
ble element  of  adverse  possession;  but  sev- 
eral possessions  may  be  tacked  together 
where  they  can  be  referred  to  the  original 
entry.  No  paper  evidence  of  a  transfer  of 
possession  is  necessary  when  the  holding  is 
under  claim  of  the  first  entryman." 

The  discussion  of  this  subject  and  citation 
of  authorities  might  be  continued  to  great 
length.  It  will  be  noted  that  in  every  treatr 
ment  of  the  matter,  whether  by  text  writers 
or  in  judicial  opinions,  it  is  said  that  all 
that  is  necessary,  where  there  is  continuity 
of  possession  in  fact,  to  connect  the  several 
parts  of  it,  where  there  are  such  parts,  so 
as  to  blend  them  into  one  term,  continuous 
from  first  to  last,  is  that  there  bie  privity  be- 
tween the  persons  as  one  succeeds  to  the 
other.  Privity  in  such  a  case  is  the  same 
as  in  any  other,  and  it  may  be  created  in  the 
same  way.  It  is  merely  a  succession  of  re- 
lationship in  the  same  right  to  the  same 
thing.  1  Greenl.  £v.  S9  189,  523;  Hart  v. 
Moulion,  104  Wis.  349,  80  N.  W.  699.  All 
that  is  necessary  to  privity  between  suc- 
cessive occupants  of  property,  and  in  regard 
thereto,  is  that  one  receive  his  possession 
from  the  other  by  act  of  such  otner  or  by 
operation  of  law. 

If  a  person,  not  the  true  owner,  but  hos- 
tile to  him,  be  in  actual  possession  of  a  part 
of  a  larger  tract  of  land,  under  a  deed  de- 
scribing the  whole,  in  law  he  is  in  actual 
possession  of  the  whole  for  the  purposes  of 
the  statute  of  limitations,  though  as  to  a 
part  the  possession  be  in  fact  only  construc- 
tive. In  that  situation  it  is  said,  and  it  is 
the  law.  that  the  adverse  possession  cannot 
extend  beyond  the  calls  of  the  deed,  meaning 
thereby  that  actual  possession  by  construc- 
tion cannot  be  extended  beyond  the  q^lls  of 
the  written  instrument  by  virtue  thereof; 
but  if  land  be  actually  occupied  beyond  the 
calls  of  the  deed,  hostile  to  the  true  owner, 
the  written  instrument  does  not  preclude 
such  occupancy  from  being  adverse.  The 
occupancy  does  not  refer  to  the  deed,  but  to 
the  fact  itself  and  its  hostile  character. 
There  was  such  an  occupancy  in  Wollman  v. 
Ruehle,  104  Wis.  603,  80  N.  W.  919,  and  the 
point  was  directly  decided  in  Bishop  v. 
Bleyer  (Wis.)  81  N.  W.  413.  The  full  le- 
gitimate effect  was  given  in  those  cases  to 
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the  rule  that  the  possession  under  a  deed 
cannot  be  extended  beyond  its  calls.  Full 
effect  was  also  given  to  the  presumption  that 
a  person  so  circumstanced  only  intends  to 
claim  what  his  deed  calls  for,  and  the  fur- 
ther presumption  that  the  land,  as  to  which 
the  occupant  has  no  title,  he  holds  consist- 
ent with  the  title  of  the  true  owner.  The 
first  presumption,  however,  was  rebutted  by 
clear  proof  that  the  occupant  claimed  that 
the  disputed  tract  was  in  fact  within  the 
calls  of  his  deed.  The  second  was  rebutted 
by  clear  proof  that  the  possession  was  ac- 
tual and  hostile  to  the  true  owner.  Such 
presumptions  yield  to  proof,  like  any  other 
presumptions  of  fact,  or  facts  otherwise  es- 
tablished. It  is  the  ifacts,  when  established, 
that  govern. 

Circumstances  similar  to  those  last  above 
described  were  presented  in  Oraeven  v. 
Dievea,  68  Wis.  317,  31  N.  W.  914;  Dheih  v. 
Beuscher,  83  Wis.  316,  63  N.  W.  661;  Ah- 
lard  V.  Fitzgerald,  87  Wis.  616,  68  N.  W. 
745;  Sheppard  v.  Wilmott,  79  Wis.  16,  47 
N.  W.  1054;  Elofraon  v,  Lindsay,  90  Wis. 
203,  63  N.  W.  89;  Fuller  v.  Worth,  91  Wis. 
406.  64  N.  W.  995;  and  Ryan  v.  Schtoartg, 
94  Wis.  403,  69  N.  W.  178.  The  first  of  such 
cases  ruled  the  others.  It  was  there  held 
that  adverse  possession  of  the  property  by 
a  person,  beyond  the  calls  of  his  deed,  did 
not  unite  with  a  similar  possession  held  by 
his  vendee.  But  it  will  be  noted  that  there 
is  nothing  in  the  opinion  indicating  that  a 
written  transfer  of  the  outside  property  was 
a  statutory  requisite  to  privity  between  two 
successive  possessions.  The  case  turned  on 
rules  of  evidence,  applied  with  a  severity,  it 
must  be  admitted,  almost  precluding,  in  such 
cases,  proof  of  the  fact  of  privity  other  than 
by  a  written  transfer.  The  Oraeven  Case, 
as  will  be  seen,  was  misapprehended  and  ex- 
tended by  the  other  cases  cited.  However, 
the  idea  now  suggested,  that  a  written  trans- 
fer is  a  statutory  requisite  to  privity  under 
S  2302,  was  not  thought  of. 

Such  stress  was  laid,  in  the  Chraeven  Case, 
on  the  presumption  that  occupation  by  one 
of  premises  not  his  own  is  in  subordination 
to  the  title  of  the  true  owner,  and  the  rule 
that  adverse  possession  must  be  strictly  con- 
strued and  tnat  every  reasonable  presump- 
tion (it  will  be  noted  that  in  some  of  the 
cases  the  word  "reasonable"  was  left  out  in 
stating  the  rule)  is  to  be  made  in  favor  of 
the  true  owner, — that  such  presumptions  re- 
sisted the  logic  of  facts  that  would  seem  to 
leave  no  room  for  a  conflicting  reasonable  in- 
ference. Yet  it  is  plain  that  the  court  did 
not  there,  or  in  the  more  recent  cases  which 
followed,  deem  the  fact  of  privity  entirely 
closed  to  proof  except  by  a  written  transfer. 
The  case  did  not  go  upon  the  theory  that 
paper  evidence  to  create  privity  between  ad- 
verse possessions  is  necessary,  but  upon  the 
theory  that  adverse  possession  and  all  facts 
tending  to  establish  it  must  be  construed  so 
strictly  in  favor  of  the  true  owner  that  suc- 
cession to  actual  possession  of  lands,  a  part 
of  which  was  transferred  by  deed,  though 
the  part  within  and  that  without  the  calls 
of  the  instrument  constitute  one  entire  prop* 
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erty,  will  not,  for  the  purposes  of  adverse 
possession,  overcome  the  presumption,  aris- 
ing from  the  limitations  of  the  deed,  that 
the  vendor  only  transferred  to  his  vendee 
possession  of  the  land  within  its  calls.  That 
is  out  of  harmony  with  Wollman  v.  Ruehle, 
104  Wis.  003,  80  N.  W.  919,  and  many  other 
eases  in  other  courts  that  might  be  cited. 
It  is  out  of  harmony  with  the  statute  that 
continuous  disseisin  for  twenty  years  turns 
the  presumptions  against  the  true  owner, 
and  repeated  decisions  in  recent  years  in 
harmony  with  the  statute.  Wilkins  v.  Ni- 
colai,  99  Wis.  178,  74  N.  W.  103;  Meyer  v, 
Hope,  101  Wis.  123,  77  N.  W.  720;  WoUman 
V.  Ruehle,  104  Wis.  603,  80  N.  W.  919.  That 
this  court  did  not  intend  to  hold  that  a  pa- 
per transfer  is  essential  to  privity  between 
possessions  for  the  purposes  of  the  statute 
of  limitations  is  clear.  It  has  not  been  30 
undierstood,  as  indicated  in  Rya/n  v. 
Schwartz,  94  Wis.  403,  69  N.  W.  178,  and 
Allia  v.  Field,  89  Wis.  327,  62  N.  W.  85, 
where  Graeveti  v.  Dieves  and  the  cases  ruled 
by  it  were  referred  to  as  authority,  and  it 
was  distinctly  said  that  a  paper  transfer  is 
not  essential  to  the  tacking  of  adverse  pos- 
sessions together. 

In  Dhein  v.  Beusoher,  83  Wis.  316,  53  N. 
W.  551,  speaking  of  a  chain  of  title  by  suc- 
cessive possessions,  the  land  being  beyond 
the  calls  of  the  paper  transfer,  it  was  said, 
"The  deeds  fail  to  show  privity."  That  was 
obviously  correct.  The  deeds  of  themselves 
did  not  show  privity  to  any  land  except  that 
within  the  calls  of  the  deed,  but  that  did  not 
prevent  the  fact,  if  it  were  a  fact,  that  the 
property  was  bought  as  a  whole,  and  there 
being  no  actual  succession  of  possession  pur- 
suant  to  the  purchase  and  hostile  to  any 
other  right,  being  of  sufficient  probative 
power  to  establish  privity.  The  case  most 
clearly  out  of  harmony  with  the  idea  that 
Oraeven  v.  Dieves  only  laid  down  a  rule  of 
evidence  not  intended  to  preclude  a  parol 
creation  of  privity  between  possessions,  and 
clearly  inconsistent  with  the  idea  that  the 
essential  of  privity  can  be  created  by  parol, 
accompanied  by  actual  succession  in  posses- 
sion, is  Ahlard  v.  Fitzgerald,  87  Wis.  516, 
68  N.  W.  745.  There  Mr.  Justice  Newman 
said,  speaking  for  the  court,  and  to  the  vital 
point  in  the  case:  "The  defendant,  too,  is 
without  a  chain  of  paper  title.  It  does  not 
appear  that  he  has  a  deed  conveying  the  dis- 
puted strip  to  him.  The  disputed  strip  is 
outside  the  40  acres.  Without  such  a  con- 
veyance it  is  difficult  to  see  how  he  can  con- 
nect his  own  possession  to  the  possession  of 
his  predecessor  so  as  to  make  the  adverse 
possession  continuous.  .  .  .  Without  a 
deed  of  the  strip  it  seems  that  the  defendant 
can  claim  no  right  to  the  land  founded  uoon 
the  adverse  possession  of  his  grantor.  This 
speTYiR  to  be  the  effect  of  Graeven  v.  Dieves, 
68  Wis.  317,  31  N.  W.  914."  Language  to 
the  same  effect  was  used  in  Elofrson  v.  Lind- 
say. 90  Wis.  203,  63  N.  W.  89,  and  Fuller 
V.  Worth,  91  Wis.  406,  64  N.  W.  995,  but  the 
error  in  those  cases,  without  directly  over- 
ruling them,  was  largely  corrected  in  Ryan 
▼.  Schwartz,  94  Wis.  403,  69  N.  W.  178,  and 
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such  error  expressly  discarded  in  WoUman 
V.  Ruehle,  104  Wis.  603,  80  N.  W.  919,  and 
Bishop  V.  Bleyer  (Wis.)  81  N.  W.  413,  there- 
by bringing  the  law  into  harmony  with  wliat 
was  really  intended  in  the  Qr<ieven  Cax, 
and  softening  the  rule  of  evidence  so  as  to 
harmonize  with  the  generally  accepted  doe- 
trine  on  the  question  and  the  statute,  both 
of  which  had  been  departed  from. 

Further  discussion  of  the  subject  is  un- 
necessary. Sufficient  has  been  said  to  bring 
out  clearly  the  true  doctrine  aa  understood 
by  the  court,  that  a  paper  transfer  is  not 
necessary  to  connect  adverse  possessions  to- 
gether; that  privity,  successive  relationships 
to  the  same  thing,  is  the  connecting  link; 
that  a  paper  transfer  is  but  a  means  of  &■ 
tablishing  the  fact  of  privity,  but  not  the 
only  evidence ;  that  the  presumption,  that  a 
person  in  possession  of  land  who  oonveja 
part  of  it  and  transfers  possession  of  the 
whole  intended  to  transfer  only  that  within 
the  calls  of  his  conveyance,  and  the  presump- 
tion that  a  person  in  possession,  not  as  own- 
er, holds  subject  to  the  true  owner,  are  mere 
rebuttable  presumptions  of  fact  that  yield 
to  any  clear  relevant  evidence  to  the  con- 
trary, whether  it  be  written,  or  inferential 
from  facts  established  by  positive  evidence. 
Meyer  v.  Hope,  101  Wis.  123,  77  N.  W.  720. 

We  might  almost  call  the  roll  of  the  courts 
on  that  doctrine.    The  Missouri  court  said. 
We  know  of  no  rule  that  requires  written 
evidence   to   establish    the   fact   of   orivity. 
Menkens  v.  Blumenthal,  27   Mo.    198.    The 
Illinois  court  said  that  where  the  owner,  in 
possession  of  a  strip  of  land,  together  with 
adjoining  land,  conveys  the  latter  and  trans- 
fers possession  of  the  whole,  and  the  grantee 
takes  possession  of  the  property  as  an  en- 
tirety,  the  possession  of   that   outside  the 
calls  of  the  deed  being  actual  in  both  pos- 
sessors, the  presumptions  in   favor  of  the 
true  owner  and  as  to  the  limitations  of  the 
deed  give  way  to  the  facts,  and  privity  in 
adverse  possession  is  established.     FaJoon  v. 
Simshauser,  130  HI.  649,  22  N.  E.  835.    The 
Alabama   court  said   that,  where   a  person 
holds  land  adversely,  outside  the  calls  of  his 
deed,  claiming  a  continuity  of  such  posses- 
sion from  his  grantor,  the  presumption  that 
the  latter  only  intended  to  create  privity  to 
the  extent  of  the  calls  of  the  deed  may  be 
overcome  by  proof  that  the  former  obtained 
possession  of  the  property  from  the  latter 
as  a  part  of  the  land  purchase,  because  a  pa- 
per transfer  to  continue  adverse  possession 
in    privity    is    not    necessary.     Dot  hard   v. 
Densen,  72  Ala.  641.     To  the  same  effect,  are 
Erck  y^hurch,  87  Tenn.  575,  4  L.  R.  A.  641. 
11  S.  W.  794,  and  Kendrick  v.  Latham,  25 
Fla.  819,  6  So.  871.     A  few  cases,  it  is  con- 
ceded,   are   out   of    line  with  the    doctrine 
stated. 

Much  difficulty  experienced  in  regard  to 
the  law  of  title  by  adverse  possesion  will  he 
avoided  by  referring  and  adhering:  to  the 
statutes  where  they  cover  the  subject,  and 
not  treating  rules  of  evidence  as  rules  of 
law.  The  following  recapitulation  of  prin- 
ciples necessarily  or  incidentally  referred  to 
in  this  opinion  may  be  an  aid  to  that  end. 
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(1)  Adverae  posseBsion  should  be  strictly 
construed,  all  reasonable  presumptions  be- 
ing made  in  favor  of  the  true  owner,  includ- 
ing the  presumption  that  actual  possession 
Is  subordinate  to  the  right  of  such  owner; 
but  such  strict  construction  and  such  pre- 
sumptions are  subject  to  the  following  lim- 
itations. 

(2)  Good  faith  by  the  adverse  claimant 
as  to  his  right  at  the  instant  of  entry,  or 
during  the  limitation  period,  is  not  neces- 
sary, because  the  statute,  by  its  terms,  only 
requires  actual,  continuous,  exclusive  pos- 
eession  under  such  circumstances  as  to  whol- 
ly dispossess  the  true  owner  both  actually 
and  constructively. 

(3)  Actual,  coniinuous,  exclusive  posses- 
sion for  the  statutory  period,  unexplained, 
displaces  the  presumptions  in  favor  of  the 
true  owner,  and  creates  a  presumption  of 
fact  that  such  possession,  and  the  com- 
mencement of  it,  were  characterized  by  all 
the  requisites  to  title  by  adverse  nossession, 
and  that  the  title  of  the  adverse  claimant  is 
perfect.    The  statute  so  provides. 

(4)  The  letter  of  the  statute  requires  only 
such  adverse  possession  as  will  continuous- 
ly exclude  the  true  owner  from  possession, 
whether  actually  or  constructively,  during 
the  entire  limitation  period;  that  is,  so  far 
as  the  letter  of  the  statute  goes,  a  person  in 
possession  can  successfully  defend  such  pos- 
session against  the  true  owner  when  he 
has  been  entirely  excluded  from  possession 
for  twenty  years. 

(5)  By  judicial  construction,  now  a  rule 
of  property,  the  statute  does  not  apply  un- 
less the  exclusion  of  the  owner  from  posses- 
Bion  has  been  during  the  whole  period  by  a 
single  hostile  possession,  exercised  either  by 
one  or  more  persons  acting  together,  or  by 
possessions  in  succession  connected  by  priv- 
ity between  the  actors. 

(6)  A  transfer  to  connect  successive  pos- 
sessions, in  conformity  to  S  2302,  Rev.  Stat., 
is  not  essential  to  the  privity  necessary 
to  continue  the  mere  dispossessed  condition 
of  the  true  owner. 

(7)  Privity  denotes  merely  a  succession 
of  relationship  to  the  same  thing,  whether 
created  by  deed  or  by  other  act,  or  by  oper- 
ation of  law.  If  one,  by  agreement,  surren- 
der his  possession  to  another,  and  the  acts 
of  the  parties  are  such  that  the  two  posses- 
sions actually  connect,  the  latter  commenc- 
ing at  or  before  the  time  the  former  ends, 
leaving  no  interval  for  the  constructive  pos- 
session of  the  true  owner  to  intervene,  such 
two  possessions  are  blended  into  one,  and  the 
limitation  period  upon  the  right  of  such 
owner  to  reclaim  the  land  is  thereby  contin- 
ued, because,  by  the  statute,  as  construed, 
the  only  essential  to  such  continuity  is  that 
the  dispossession  of  the  true  owner  be  act- 
ually continued. 

(8)  The  calls  of  a  deed,  when  title  by  ad- 
verse possession  is  claimed^  limit  the  right 
as  a  matter  of  law: 

(a)  Where  the  ten-year  statute  relating 
exclusively  to  claims  of  title  founded  on 
'written  instruments  is  relied  on; 

(b)  As  to  the  extent  which  actual  posses- 
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sion  of  a  part  will  draw  to  it  constructive 
possession  of  the  whole; 

(c)  The  extent  to  which  title  can  be 
claimed  by  adverse  possession  under  the  in- 
strument itself. 

(9)  The  calls  of  the  deed  limit  the  right 
as  a  presumption  of  fact,  where  a  person  is 
in  possession  of  lands  outside  of  but  adja- 
cent to  and  together  with  lands  within  the 
calls  of  his  deed;  also  where  a  person,  being 
so  circumstanced,  by  written  instrument  con- 
veys the  lands  within  such  calls  to  another, 
and  surrenders  to  such  other  possession  of 
the  whole. 

(10)  The  first  presumption  last  above 
mentioned  yields  to  clear,  relevant  evidence 
showing  that  the  possession  outside  the  calls 
of  the  deed  was  not  characterized  by  any 
recognition  of  the  true  ownership,  whether 
that  occur  by  mistake  of  boundaries  or  dis- 
tinct hostile  intention.  The  second  of  such 
presumptions  yields  to  clear  evidence  that 
the  premises  were  taken  from  a  predecessor 
in  possession  as  part  of  the  property  pur- 
chased, and  that  the  two  possessions,  so  in- 
tentionally united,  were  physical!;^  united 
by  the  successor  going  into  possession  at  or 
before  the  time  his  predecessor  went  out  of 
possession. 

The  judgment  of  the  Circuit  Court  ia  af- 
firmed, 

A  petition  for  rehearing  having  been 
filed,  MarsHall,  J.,  on  April  27,  1900, 
handed  down  the  following  response: 

It  is  profitable  to  have  a  case  of  this  im- 
portance, as  rc^rds  the  principles  involved, 
brought  to  the  attention  of  the  court  a  sec- 
ond time  by  a  motion  for  rehearing  based  on 
a  careful  study,  by  eminent  counsel  for  the 
losing  party,  of  the  reasons  given  for  the 
judgment  rendered.  That  course,  if  it  does 
not  result  in  any  relief  for  the  moving  party, 
will  generally  bring  sharply  to  notice  any 
error,  either  of  law  or  fact»  or  unsoundness 
of  reasoning,  in  the  opinion  filed  that  may 
otherwise  remain  uncorrected  for  a  sufficient 
length  of  time  to  cause  prejudice  to  the 
rights  of  parties  in  other  litigation.  If  the 
reasons  for  the  result  first  reached  stand  the 
close  scrutiny  of  counsel,  ever  ready  to  seize 
upon  the  slightest  weakness  in  an  adverse 
decision  as  ground  for  further  proceedings, 
confidence  in  the  soundness  of  such  decision 
must  be  materially  strengthened  thereby. 
Such  has  been  the  result  in  this  instance. 

Counsel  for  appellant  suggest  a  single 
point,  only,  in  the  opinion  of  the  court, 
wherein  they  confidently  claim  error  was 
committed,  and  that  such  error  is  the  very 
foundation  stone  of  the  decision  adverse  to 
their  client  We  said:  "The  mere  fact 
that  a  person  is  so  circumstanced,  as  regards 
realty,  as  to  dispossess  the  owner  thereof  ad- 
versely, does  not,  till  the  expiration  of  the 
statutory  limitation  upon  the  right  of  such 
owner  to  reclaim  that  possession,  vest  any 
estate  in  lands,  within  the  meaning  of  § 
2302,  Rev.  Stat.,  in  such  possessor,  or  the 
substitution  of  another  in  his  place,  to  con- 
tinue the  dispossession  of  the  true  owner, 
the  transfer  of  any  such  estate.    Sections 
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2302,  4207,  Id.,  the  limitation  Btatute,  are 
entirely  independent  of  each  other."  From 
that  it  is  said  that  if  possession  of  realty  is 
an  interest  therein,  contrary  to  the  quoted 
language,  then  it  cannot  be  transferred  with- 
out compliance  with  S  2302. 

Counsel  cite  to  our  attention  numerous  de- 
cisions to  support  the  proposition  that  pos- 
session of  land  is  evidence  of  an  interest 
therein,  and  that  the  law  will  protect  the 
possessor  against  hostile  invasion  of  his  pos- 
session by  a  wrongdoer.  That  is  elementary. 
Possession  is  evidence  of  an  interest  in  land 
and  of  just  such  interest  as  the  possessor 
claims,  down  to  the  mere  naked  occupancy 
by  right  (Newell,  Ejectment,  367;  Ricard  v. 
Williams,  7  Wheat.  106,  5  L.  ed.  409;  Jack- 
son  em  dem.  Sparkman  v.  Porter,  1  Paine, 
467,  Fed.  Cas.  No.  7,143),  the  legal  presump- 
tion being  that  a  person  so  circumstanced  is 
actinff  by  right  till  that  is  rebutted. 

Judge  Story  said,  in  Ricard  v.  Williams, 
7  Wheat.  105,  5  L.  ed.  409:  Title  by  pos- 
session, "whatever  it  may  be,  rests  upon  pos- 
session; and  the  nature  and  extent  of  that 
possession  must  be  judged  of  by  the  acts  and 
circumstances  which  accompany  it,  and 
qualify,  explain,  or  control  it.  Undoubted- 
ly, if  a  person  be  found  in  possession  of  land, 
claiming  it  as  his  own«  in  fee,  it  is  prima 
facie  evidence  of  his  ownership,  and  seisin  of 
the  inheritance.  But,  it  is  not  the  possession 
alone,  but  the  possession  accompanied  with 
the  claim  of  the  fee,  that  gives  this  effect, 
by  construction  of  law,  to  the  acts  of  the 
party.  Possession,  per  se,  evidences  no  more 
than  the  mere  fact  of  present  occupation,  by 
right;  for  the  law  will  not  presume  a  wrong. 
.  .  .  From  the  very  nature  of  the  case, 
therefore,  it  must  depend  upon  the  collat- 
eral circumstances,  what  is  the  quality  and 
extent  of  the  interest  claimed  by  the  party; 
and  to  that  extent,  and  that  only,  will  the 
presumption  of  law  go  in  his  favor." 

The  foregoing  limits  the  effect  of  posses- 
sion, as  evidence  of  an  interest  in  land,  to 
possession  at  least  presumed  to  be  rightful. 
But  no  such  interest  is  necessary  to  adverse 
possession  under  the  limitation  statute. 
That  deals  only  with  the  fact  of  continued 
disseisin  of  the  true  owner  for  the  statutory 
period,  regardless  of  whether  it  be  by  a  per- 
son claiming  rightful  possession  or  not. 
Such  is  the  plain  meaning  of  the  statute, 
though,  probably,  till  Chicago  &  N,  W.  R. 
Co.  V.  Groh,  85  Wis.  641,  65  N.  W.  714,  pos- 
sibly till  Lampman  v.  Van  Alstyne,  94  Wis. 
417,  69  N.  W.  171,  it  was  not  clearly  recog- 
nized. 

In  the  last  case  cited  it  was  said,  in  effect, 
that  neither  good-faith  occupancy,  in  any 
other  sense  than  actual  hostile  occupancy 
with  intent  to  claim  the  property,  .nor  occu- 
pancy accompanied  by  a  claim  of  title  or 
right  to  the  property,  is  necessary  to  the 
running  of  the  statute  of  limitations;  that 
actual,. exclusive,  hostile  occupancy,  so  as  to 
completely  dispossess  the  true  owner,  is  all 
that  is  necessary. 

We  think  §  2302  deals  only  with  inter- 
ests in  land  equal,  at  least  to  the  lowest  title 
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presumed  by  law  from  the  fact  of  poaaession, 
and  that,  as  such  an  interest  is  not  neo»- 
sary  to  the  running  of  the  limitation  stat- 
ute, the  expression, — ^that  the  mere  fact 
that  a  person  is  so  circumstanced  as  regards 
realty  as  to  dispossess  the  owner  thereof  ad- 
versely, is  not  an  interest  in  lands  withm 
the  meaning  of  2302,  Eev.  Stat.,  or  the  sub- 
stitution of  another  in  his  place,  to  continue 
the  dispossession  of  such  owner,  the  trans- 
fer of  any  such  interest, — ^is  correct.  The 
expression  in  the  opinion  to  that  efTect  was 
followed  by  a  statement  that  S  2302  and  the 
limitation  statute  are  entirely  independent 
of  each  other,  indicating  that  while  mere 
possession,  presumptively  by  right  or  with 
claim  of  right,  may  satisfy  the  former,  ex- 
clusive hostile  possession  by  a  person  with- 
out right,  presumptively  or  otherwise,— by 
an  acknowledged  usurper, — ^will  satiafy  the 
latter.  It  is  amply  sufficient  to  create  the 
condition  of  disseisin  of  the  true  owner, 
which  is  all  the  limitation  statute  calls  for. 

We  are  referred  to  the  rule  that  a  person 
without  right  cannot  successfully  defend 
his  hostile  mvasion  of  the  peaceful  posses- 
sion of  another.  Bates  v.  Campbell,  25  Wis. 
613,  is  cited  to  that.  There  is  no  question 
as  to  the  soundness  of  that  proposition.  No 
lawyer  would  dispute  it.  However,  the 
mere  legal  right  of  a  person  who  is  in  the 
peaceable,  though  wrongful,  possession  of 
land,  to  protection  against  the  hostile  inva- 
sion of  that  possession  by  a  person  having 
no  better  right,  which  exists  for  the  purpose 
of  peace  and  good  order,  is  not  an  interest  in 
land  within  the  statute  of  frauds,  and  we 
find  nothing  in  Bates  v.  Campbell  indicat- 
ing that  it  is.  That  case  does  not  decide 
even  that  such  mere  right  to  legal  protection 
is  an  interest  in  land  under  the  statute  on 
the  subject  of  ejectment.  The  case  did  not 
go  upon  that  theory,  but  upon  the  theory 
that  the  statute  did  not  abrogate  the  oom- 
mon-law  right  to  such  legal  protection. 

Now  we  trust  it  has  been  made  clear  that, 
while  possession  with  a  claim,  or  the  l^al 
presumption,  of  right,  is  evidence  of  an  in- 
terest in  land,  it  only  requires  an  actual, 
hostile,  exclusive  occupancy  of  land,  with- 
out any  presumption  or  claim  of  right,  to 
satisfy  the  limitation  statute;  and  that,  as 
a  physical  continuation  of  that  condition, 
without  interruption  sufficient  to  let  in  the 
seisin  of  the  true  owner,  may  take  place  by 
successive  occupants  in  privity,  that  privity 
may  be  based  on  an  oral  authorization  of  the 
successor  in  possession  to  take  the  place  of 
his  predecessor.  If  Skoczek  was  not  in  posses- 
sion of  the  property  under  any  claim  of  right 
when  he  sold  to  Budzisz,  and  the  latter  took 
possession  thereof  under  verbal  permission 
of  the  former,  we  apprehend  that  counsel  for 
appellant  would  not  venture  the  assertion 
that  Skoczek  could  have  turned  around  and 
maintained  ejectment  against  his  vendee  be- 
cause the  latter's  permission  to  take  posses- 
sion was  not  in  writing,  according  to  S  2302, 
Rev.  Stat. 

The  motion  for  a  rehearing  is  denied* 
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^  A  vrrltten  contract  of  sale  of  an  un- 
divided half  of  land  constitutes  a  reyo- 
catlon  pro  tanto  of  a  prior  license  to  cut  tim- 
ber thereon,  so  far  as  it  renudns  unexecuted. 

S.  Timber  cut  under  a  parol  license 
before  any  notice  of  revocation  of  the  license 
does  not  become  the  property  of  a  subsequent 
purchaser  of  the  land  who  had  no  valid  con- 
tract therefor  before  the  timber  was  cut. 
<8.  A  conversation  mrith.  an  attorney 
upon  a  railway  train  with  reference  to  a 
contemplated  lawsuit,  In  which  an  opinion 
is  sought  and  obtained  from  the  attorney, 
but  without  any  retainer  or  payment  of  any 
fee,  and  although  there  has  been  no  relation 
of  attorney  and  client  between  the  parties, 
eonstitutes  a  priylleged  communication  with- 
in the  protection  of  Bev.  Stat.  1808,  S  4076. 

(February  27,  1900.) 

ERROR  to  the  Circuit  Court  for  Clark 
County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  recover 
•damages  for  the  alleged  conversion  of  a 
quantity  of  logs.    Affirmed  in  part. 

Statement  by  WinBlow,  J.: 

This  is  an  action  brought  by  Garvin 
against  Bruley  for  the  allegol  conversion  of 
a.  quantity  of  logs  on  or  about  the  15th  day 
of  January,  1807.  The  taking  of  the  logs  by 
Bruley  was  admitted,  and  the  question  at  is- 
sue was  simply  as  to  the  ownership  of  the 
logs.  Garvin  claimed  title  to  the  logs  upon 
evidence  tending  to  show  the  following 
facta:  That  in  the  year  1896,  and  prior 
thereto,  Jesse  Lowe  and  Thomas  Lowe  owned 
two  40*8  of  land  in  Clark  county,  Wisconsin, 
adjoining  each  other;  that  in  the  month  of 
March,  1896,  a  rood  was  laid  out  by  the  town 
authorities  upon  the  line  between  said  40's, 
and  that  in  June,  1896,  Garvin  made  a  ver- 
bal contract  with  the  two  to  cut  down  the 
timber  in  said  highway  and  clear  the  same; 
that  after  making  said  contract  he  made  a 
Terbal  contract  with  the  two  Lowes  to  pur- 
chase the  timber  then  standing  in  said  new 
highway,  and  paid  a  part  of  the  purchase 
price  thereof;  that,  at  the  time  said  last- 
named  contract  was  made,  he  had  entered 
upon  said  highway,  and  had  underbrushed 
a  part  of  it;  that  he  continued  to  work  there- 
on clearing  said  highway,  and  cut  down  tho 
trees  from  which  the  timber  in  dispute  here 
resulted  on  the  28th  day  of  December,  1896; 
that  he  had  no  notice  that  Bruley  claimed 
any  ris:ht  in  said  timber  until  after  the  same 
had  been  converted  into  logs;  and  that  Bru- 
ley took  possession  of  the  logs  and  converted 
them  in  June,  1897.  The  evidence  on  the 
part  of  Bruley  tended  to  show  that  he  made 
a  written  contract  with  Jesse  Lowe  for  the 
purchase  of  an  undivided  half  of  both  40's 


December  8,  1896,  and  about  the  same  time 
made  a  verbal  contract  with  Thomas  Lowe 
for  the  purchase  of  the  other  undivided  half 
of  said  land,  and  paid  the  sum  of  $400  of  the 
purchase  money,  and  was  given  possession  of 
the  land;  that  the  written  contract  provided 
for  the  payment  of  the  balance  of  the  pur- 
chase money  within  six  months  from  Decem- 
ber 8,  1896,  and  the  delivery  of  the  deed 
upon  such  payment,  and,  further,  that  the 
title  of  the  timber  on  said  lands  should  re- 
main in  Lowe  until  the  purchase  money  was 
fully  paid;  that,  in  pursuance  of  said  writ- 
ten and  oral  contracts,  Bruley  took  posses- 
sion of  the  land,  and  commenced  logging  the 
timber  thereon,  as  early  as  the  15th  day  of 
December,  1896 ;  that  on  the  29th  of  Decem- 
ber, 1896,  the  two  Lowes  executed  warranty 
deeds  of  the  said  lands  to  Bruley;  and  that 
he  (Bruley)  had  no  information  of  the  lay- 
ing out  of  said  highway,  or  that  Garvin 
claimed  any  interest  in  the  timber  thereon, 
at  the  time  he  contracted  for  said  lands,  nor 
at  the  time  when  he  went  into  |K>88ession 
thereof  and  began  logging  the  same.     There 
was  a  special  verdict  found  by  the  jury  as 
follows:     "(1)     Were    Thomas    and    Jesse 
Lowe  in  the  year  1896,  and  prior  to  the  time 
when  they  made  the  bargain  and  sale  there- 
of, the  owners  of  the  southwest  quarter  of 
the  southwest  quarter  of  section  l7,  and  the 
northwest  quarter  of  the  northwest  quarter 
of  section  20,  in  township  No.  25  north,  of 
range  No.  1  east,  in  Clark  county,  Wiscon- 
sin?    Answered  by  the  court  upon  the  un- 
disputed    evidence:     Yes.      (2)      Did     the 
plaintiff  in  the  summer  of  1896  make  a  pa- 
rol  contract  with   Thomas  Lowe  and   Jesse 
Jxywe  to  sell  to  the  plaintiff  the  timber  on 
the  right  of  way  or  highway  on  the  lands 
described   in  the  answer?    Ans.  Yes.     (3) 
Did  the  plaintiff,  pursuant  to  said  parol  con- 
tract,  thereafter  cut  the  timber  for  which 
this  action  is  brought?     Ans.  Yes.     (4)  Did 
the  plaintiff  have  notice  that  the  land  upon 
which  said  timber  was  cut,  or  the  timoer 
thereon,  had  been  sold,  or  contracted  to  be 
sold,  to  the  defendant,  Bruley,  prior  to  cutting 
the  same?    Ans.  No.     (5)  Was  the  plaintiff 
notified   by   either   Thomas  Lowe  or  Jesse 
Lowe  not  to  cut  said  timber  prior  to  cutting 
the  same?     Ans.  No.     (6)  Was  the  plaintiff 
notified  by  the  defendant,  Bruley,  after  he 
had  made  a  contract  for  the  purchase  of  said 
land  or  timber,  not  to  cut  said  timber,  prior 
to  cutting  the  same?    Ans.  No.     (7)  What 
was  the  value  of  such  of  the  timber  cut  by 
the  plaintiff  as  was  taken  by  the  defendant, 
at  the  time  and  place  when  it  was  taken? 
Ans.  $80.93 Vi.   (8)   How  much  is  the  inter- 
est, at  6  per  cent,  on  the  sum  so  found  to 
be  the  value  of  said  timber,  from  the  date 
when  taken  to  the  time  of  this  verdict?  Ans. 
$7.20."    Upon   this    verdict  juderment   was 
rendered  in  favor  of  Garvin  for  $88.13  dam- 
ages and  $124.77  costs,  and  Bruley  sued  out 
a  writ  of  error. 


Note. — For  privileged  communications  be- 
tween attorney  and  client,  see  also  Diersteln  v. 
-Schubkagel  (Pa.)  6  L.  R.  A.  481,  and  note; 
Oniber  v.  Bakev  (Nev.)  9  L.  R.  A.  802 ;  Haley 
T.  Eureka  County  Bank  (Nev.)  12  L.  B.  A. 
48  L.  R.  A. 


816;  FergruBon  v.  McBean  (Cal.)  14  L.  R.  A. 
65:  Doherty  v.  O'Callaghan  (Mass.)  17  L.  R. 
A.  188,  and  note;  State  v.  Calhoun  (Kan.)  18 
L.  R.  A.  838 :  and  Feder  ▼.  Ervin  (Tenn.  Ch. 
App.)  36  L.  R.  A.  335. 
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MessTB,  J*  R.  Sinrde^ant  Sc  Soa  and 
Obarles  F.  Grow,  for  plaintiff  in  error: 

Standing  timber  is  a  part  of  the  real  es- 
tate, and  an  oral  contract  for  the  sale  there- 
of is  void  under  the  statute  of  frauds. 

Lillie  V.  Dunbar,  62  Wis.  198,  22  N.  W. 
467. 

Plaintiff  in  error  received  a  bond  for  a 
deed,  with  right  to  take  possession  and  com- 
mence logging  said  land  at  once,  and  went 
into  possession  thereunder  cutting  and  skid- 
ding logs  without  knowledge  of  any  claim 
of  defendant  ift  error  at  least  eleven  days  be- 
fore the  trees  in  said  right  of  way  were  cut 
down,  which  facts  revoked  the  license  of  the 
defendant  in  error,  if  any  he  ever  had. 

Gamble  v.  Cook,  106  Mich.  561,  64  N.  W. 
482;  Ward  ▼.  Bapp,  79  Mich.  469,  44  N.  W. 
934. 

The  Lowes,  by  their  contract  of  sale  and 
giving  possession,  put  it  out  of  their  power 
to  further  control  or  dispose  of  the  lands  or 
the  timber  growing  thereon. 

Winne  v.  Ulster  County  8av.  Inst,  37  Hun, 
349;  Cook  ▼.  Steams,  11  Mass.  533;  Wescott 
▼.  Delano,  20  Wis.  614;  Coleman  v.  Foster, 
1  Hurlst  ft  N.  37. 

A  parol  license  may  be  revoked  by  the  li- 
censor's appropriation  of  the  land  to  any  use 
inconsistent  with  the  enjoyment  of  the  li- 
censee, or  by  other  acts  which  indicate  an  in- 
tention to  revoke  the  license. 

13  Am.  &,  Eng.  Enc.  Law,  p.  666;  Bran- 
deis  V.  Neustadtl,  13  Wis.  142. 

When  the  defendant  in  error  cut  the  tim- 
ber, he  was  not  relying  upon  any  license 
from  the  Lowes,  but  was  acting  under  his 
contract  with  the  town  of  Fremont  to  clear 
the  right  of  way,  and  such  cutting  of  tim- 
ber at  any  time  will  not  take  plaintiff's 
claimed  parol  agreement  out  of  the  statute 
of  frauds  if  such  cutting  is  not  referable 
exclusively  to  such  parol  contract. 

Knoll  V.  Harvey,  19  Wis.  99. 

Tn  order  to  give  the  disclosure  of  a  party 
the  character  of  a  privileged  communication, 
it  must  be  made  to  the  attorney  acting  for 
the  time  being  in  the  character  of  a  legsd  ad- 
viser. 

Bray  ton  v.  Chase,  3  Wis.  456;  Tucker  v. 
Finch,  66  Wis.  17,  27  N.  W.  817 :  Cody  v. 
Walker,  62  Mich.  157,  28  N.  W.  805:  Rom- 
berg V.  Hughes,  18  Neb.  579,  26  N.  W.  351; 
1  Greenl.  Ev.  S  244;  19  Am.  &  Eng.  Enc. 
Law,  p.  143. 

Messrs.  L.  M.  Stnrdevant  and  R.  F. 
Koitntz,  for  defendant  in  error : 

A  court  of  equity  will  enforce  specific  per- 
formance of  the  contract  in  question.  ) 

Pierrepont  v.  Barnard,  6  N.  Y.  279 ;  Pratt « 
▼.  Ogdcn,  34  N.  Y.  20. 

The  Tjowes  might  have  maintained  a  re- 
plevin for  the  logs  at  any  time. 

Bent  V.  Hoxie,  90  Wis.  625,  64  N.  W.  426. 

It  cannot  be  contended  that  this  contract 
of  purchase  made  with  Jesse  Lowe  gave  Bru- 
ley  any  title  to  the  land,  as  upon  its  face  it 
is  only  a  contract  to  give  a  title  at  a  future 
time  upon  the  payment  of  a  sum  of  money. 

Huddleston  v.  Johnson,  71   Wis.  339,  37 
N.  W.  407 ;  Heath  v.  Van  Cott,  9  Wis.  522 ; 
Hoile  V.  Bailey,  68  Wis.  455,  17  N.  W.  322. 
48  L.  R.  A. 


His  only  right  to  the  timber,  if  any,  vat 
a  mere  license  to  sever  it. 

2  Bingham,  Beal  Prop.  p.  76;  Dodge  v. 
McClintock,  47  N.  H.  383;  Keystone  Lumber 
Co.  V.  KolniOAi,  94  Wis.  465,  34  L.  R.  A.  821, 
69  N.  W.  165. 

If  the  contract  was  executed  by  the  ser- 
ering  of  the  timber  before  it  was  revdced, 
the  title  to  the  timber  cut  under  the  license 
would  vest  in  the  licensee. 

Marsh  v.  Bellew,  45  Wis.  36;  Lillie  v.  Dun- 
bar. 62  Wis.  198,  22  N.  W.  467. 

Garvin  was  in  possession  before  Bruley 
had  any  rights  under  his  contract.  Neither 
Bruley  nor  the  owners  of  the  land  could  pre- 
vent his  cutting  the  timber. 

White  V.  King,  87  Mich.  Ill,  49  N.  W. 
513;  Rice  v.  Roberts,  24  Wis.  4«1,  1  Am. 
Rep.  195. 

This  court  has  gone  further  than  most 
courts  in  guarding  the  communications  be- 
tween attorney  and  client. 

Getzlaff  V.  Seliger,  43  Wis,  297 :  Foster  t. 
Hall,  12  Pick.  89,  22  Am.  Dec.  400;  Bacort 
V.  Frisbie,  80  N.  Y.  394,  36  Am.  Bep.  627 : 
Moore  v.  Bray,  10  Pa.  519;  3  Jones.  Ev.  § 
767. 

A  written  agreement  to  sell  land  does  not 
imply  a  license  to  cut  down  trees. 

Moored  v.  Wait,  3  Wend.  104 :  Huddleston 
▼.  Johnson,  71  Wis.  339,  37  X.  W.  407. 

"Wlnalow,  J.,  delivered  the  opinion  of  the 
court :  * 

Examination  of  the  evidence  convinces  ns 
that  the  findings  of  the  jury  are  sufficiently 
supported  by  the  evidence,  and  the  main 
question  to  be  decided  is  whether  these  find- 
ings, in  connection  with  the  undisputcsi 
facts,  justify  the  judgment  r,enderpd  0««i-- 
vin  attempted  to  purchase  the  timber  by 
parol,  and  paid  part  of  the  purchase  money, 
and  agreed  to  pay  the  balance  at  a  future 
time.  While  this  contract  was  void  under 
the  statute  of  frauds  because  it  was  a  -con- 
tract for  the  sale  of  an  interest  in  real  es- 
tate, it  was  still  effective  as  a  parol  license 
to  cut  timber,  which  was  good  until  revoked; 
and  the  title  to  timber  cut  in  Teliance  up- 
on such  license,  prior  to  revocation  thereof, 
would  rest  in  Garvin.  Marsh  v.  Bellew,  45 
Wis.  36;  Lillie  v.  Dunder,  62  Wis.  198,  22  N. 
W.  467.  So  the  question  simply  is  whether 
the  license  was  revoked  before  Garvin  cut 
the  timber  and  converted  it  into  personal 
property.  There  was  no  revocation  by  no- 
tice. Tlie  license  had  been  executed  by  cut- 
ting the  timber  before  any  notice  of  revoca- 
tion was  given.  But  it  is  claimed  that  the 
written  contract  of  sale  of  an  undivided  half 
of  the  land  made  by  Bruley  with  Jesse  Lowe 
December  8,  and  prior  to  the  cutting  of  the 
timber,  operated  as  a  revocation  of  the  li- 
cense pro  tanto.  It  is  difficult  to  see  how 
this  conclusion  can  be  escaped.  A  parol  li- 
cense to  cut  timber  on  the  licensor's  land  is 
simply  authority  to  do  certain  acts  upon  an- 
other's lands.  Being  founded  in  personal 
confidence,  it  is  not  assi^able,  and  it  i» 
gone  if  the  licensor  deed  the  land  to  another, 
or  if  either  partv  die.  Thoemkc  v.  Fiedler, 
91  Wis.  386,  64  N.  W.  1030;  Northern  P.  R. 
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Oo.  V.  Paine,  119  U.  8.  661,  30  L.  ed.  513,  7 
Sup.  Ct.  Rep.  323.    The  authority  is  ended 
by  the  transfer  of  the  title  or  by  the  fact  of 
death,  and  no  notice  thereof  is  necessai*^. 
The  estate  of  the  licensor  is  gone,  and  the  li- 
censee's authority  to  go  upon  the  land  nec- 
essarily expires  with  the  expiration  of  the 
licensor's  estate.     1    Sugden,   Vendors,   8th 
Am.  ed.   p.    177,  note  1;  2   Am.  Lead.  Cas., 
note  to  Prince  v.   Case,  p.   650.     So,   had 
Jesse  Lowe  deeded  one  half  of  the  land  to 
Bruley  prior  to  the  cutting,  instead  of  mak- 
ing a  contract  to  convey  the  same,  there  is 
no  doubt  that  the  license  would  have  been 
thereby  revoked  as  to  an  undivided  half  of 
the   timber.    But  the    contract  to    convey 
vested  in  Bruley  the  beneficial  title  to  the 
land  and  timber,  as  between  him  and  his 
grantor,    and  devested   the  grantor   of   all 
right  to  dispose  of  the  timber  thereafter.    In 
other  words,  the  grantor's  power  over  the 
timber   was  gone.     So  the  same  condition 
which  terminates  the  license  in  case  of  trans- 
fer by  deed  is  present  in  case  of  a  valid  con- 
tract of  sale,  and  the  effect  upon  the  unexe- 
cuted license  must  be  the  same.    It  is  true 
that  in  the  present  case  the  title  to  the  tim- 
ber was  by  the  contract  reserved  in  the  gran- 
tor until  the  purchase  money  should  be  fully 
paid.     But  this  reservation  of  title  was  sim- 
ply to  secure  the  payment  of  the  purchase 
money.     The   contract   provided   in  express 
terms  that  Bruley  should  enter  on  the  land 
and  cut  and  manufacture  the  timber,  and, 
upon  payment  of  the  purchase  price,  should 
receive  a  warranty  deed  of  the  property.  The 
reservation   of   title   in   the  timber   simply 
amounted  to  a  mortgage  security,  and  gave 
no  right  to  Lowe  to  dispose  of  the  timber  to 
others,  or  do  anything  with  it  save  to  re- 
sort to  it  to  enforce  payment  of  the  purchase 
money.    We  conclude  that,  so  far  as  the  un- 
divided half  of  the  timber  formerly  owned 
by  Jease  Lowe  is  concerned,  Garvin's  license 
was  terminated  prior  to  the  cutting  thereof, 
and  hence  that  Bruley  became  the  owner  of 
that  half.     As  to  the  other  half  of  the  tim- 
ber, there  was  no  valid  contract  to  convey 
the  same  made  before  the  timber  was  cut; 
and,  the  jury  having  found  that  no  notice 
of  revocation  of  the  license  was  given  prior 
to  the  cutting,  the  license  was  fully  executed 
prior  to  the  revocation,  and  Bruley  acquired 
no  title  thereto. 

One  question  arises  upon  the  rulings  on 
evidence.  The  plaintiff  in  error  (defendant 
below)  called  as  a  witness  Judge  R.  B.  Sal- 
ter, the  county  judge  of  Clark  county,  and  a 
member  of  the  bar,  and  endeavored  to  prove 
a  conversation  had  by  him  with  Garvin  upon 
a  railway  train  in  December,  1896,  with  ref- 
erence to  the  rights  in  the  timber  in  ques- ' 
48L.R.A. 


tion.  This  testimony  was  ruled  out,  upon 
objection  upon  the  ground  that  it  was  a  pri- 
vate communication,  under  §  4076,  Rev. 
Stat.  1898.  It  appeared  by  answer  to  pre- 
liminary questions  that  Judge  Salter  under- 
stood that  Garvin  stated  the  facts  to  him  be- 
cause he  knew  he  (Salter)  was  an  attorney^ 
and  would  give  him  an  opinion;  that  a  law- 
suit was  contemplated  about  the  matter; 
that  he  gave  his  opinion  to  Garvin  after 
hearing  his  statement;  that  he  supposed 
Garvin  was  seeking  his  advice,  but  that  he 
was  not  retained,  and  received  no  fee;  and 
that  Garvin  was  not  his  client.  While  the 
question  as  to  the  admissibility  of  this  evi- 
dence is  not  free  from  difficulty,  we  think 
the  ruling  of  the  court  was  correct.  In  or- 
der to  entitle  a  client  to  the  statutory  priv- 
ilege, it  is  not  absolutely  essential  that  a 
fee  should  be  paid,  or  that  there  should  be 
an  actual  retainer.  The  exclusion  of  the 
evidence  is  founded  upon  public  policy,  in 
the  furtherance  of  justice,  to  the  end  that  a 
man  may  have  free  and  unrestrained  com- 
munication with  his  legal  adviser.  There 
can  be  no  reasonable  doubt  that  Salter  was, 
for  the  time  being,  Garvin's  legal  adviser. 
Garvin  unquestionably  sought  him  and  stat- 
ed his  case  to  him  in  his  professional  capac* 
ity.  in  order  to  g^t  legal  sulvlce  thereon.  The 
subject  is  quite  fully  treated  in  the  case  of 
Bacon  v.  Frishie,  80  N.  Y.  394,  36  Am.  Rep. 
627,  where  a  similar  conclusion  was  reached 
under  circumstances  almost  identical  with 
those  now  before  us.  Crisler  v.  Garland,  11 
Smedes  &  M.  136,  44  Am.  Dec.  49;  3  Jones, 
Ev.  §  767,  and  notes. 

Some  exceptions  are  taken  to  portions  of 
the  charge.  We  have  examined  them,  and 
find  no  prejudicial  error.  They  are  not 
deemed  of  sufficient  importance  to  require 
treatment  at  length. 

Upon  the  verdict  and  undisputed  facts, 
Garvin  should  have  had  judgment  for  one 
half  the  damages  found,  to  wit,  $44.06.  The 
action  being  in  tort  for  the  recovery  of  mon- 
ey only,  and  his  rightful  recovery  being  less 
than  $50;  he  was  not  entitled  to  costs,  but 
the  defendant  below  was.  Rev.  Stat.  1898, 
§  2918;  Bugbee  v.  Lombard,  94  Wis.  326,  68 
N.  W.  968. 

As  to  the  sum  of  $44-06,  the  judgment  ia 
affirmed,  and  the  remainder  of  the  judgment 
is  reversed,  and  the  case  is  remanded,  with 
directions  to  allow  the  plaintiff  in  error  to 
tax  his  costs  in  the  trial  court,  and  enter 
judgment  therefor  against  the  defendant  in 
error.  The  plaintiff  in  error  will  be  allowed 
to  tax  the  clerk's  fees  in  this  court,  and  his 
necessary  disbursements  for  printing,  but 
no  other  costs  in  this  court  are  to  be  taxed. 


>8i9 


North  Cabolina  Sufbbmx  Coubt. 


J>^ 


NORTH  CAROLINA  SUPREME  COURT. 


A.  M.  BASKET  et  ai. 

V. 

John  R.  MOSS  et  al,,  Appts. 
(115  N.  C.  448.) 

1.  An  agreement  for  expenses  and 
eompensation  for  seryices  to  inflaeQce  or 
procure  appointment  to  office  la  void. 

2.  An  Injnnction  may  Issue  against  the 
exercise  of  the  power  of  sale  under  a  mort- 
gage which  is  void  as  against  public  policy. 

•3.  Tlie  rule  denying  a  reniedy  to  a 
person  In  pari  delicto  will  not  prevent 
equitable  relief  against  the  enforcement  of 
the  power  of  sale  in  a  mortgage  which  is 
against  public  policy  because  it  was  given  In 
compensation  for  services  to  Influence  or  pro: 
cure  appointment  to  a  public  office. 

(December  27,  1894.) 


APPEAL  by  defendants  from  a  decree  o! 
the  Superior  Court  for  Vance  County 
restraining  the  sale  until  final  judgment  in 
a  proceeding  brought  to  enjoin  the  sale  of 
land  under  a  deed  of  trust  and  to  set  aside 
such  deed.     Affirmed. 

The  case  sufficiently  appears  in  the  opin- 
ion. 

Mr,  T.  T.  Hlolu  for  appellants. 

Mr,  A.  C.  Zollieoffer  for  appellees. 

Clark,  J.,  delivered  the  opinion  of  the 
court: 

The  public  has  a  right  to  some  better  test 
of  the  capacity  of  their  servants  than  the 
fact  that  they  possess  the  means  of  purchas- 
ing their  offices.  The  Code  (8  1871)  pro- 
vides:  "All  bargains,  bonds,  and  assuran- 
ces, made  or  given  for  the  purchase  or  sale 


NOVB. — AUotoing  injunction,  in  favor  of  party 
in  pari  delicto,  against  enforcing  or  other- 
icise  proceeding  toith  Ulogal  contrcuit. 

I.  Introductory. 

II.  Contracts  for  assistance  in  obtaining  of- 
floe. 

III.  Contracts  as  to  confederate  money. 

IV.  Contracts  relating  to  marriage. 

a.  Jn  general. 

b.  Marriage  hrokage  honds. 

V.  Contracts  for  illicit  intercourse. 
VI.  Betting  and  gambling  contracts, 

a.  In  general. 

b.  In  case  of  assignment. 

c.  Relief  at  law  generally. 

d.  Judgments. 

VII.  Contracts  for  compounding  crime. 
VIII.  Miscellaneous. 

I.  Introductory. 

The  main  case,  to  the  effect  that  sn  injunc- 
tion may  be  granted  in  favor  of  a  person  in 
pari  delicto  against  enforcing  an  illegal  con- 
tract, is  supported  by  quite  a  large  number  of 
cases, — especially  in  England, — ^holding  that 
the  public  interest  will  be  best  subserved  by 
preventing  either  party  from  recovering  any- 
thing from  the  other  under  an  illegal  contract, 
-although  the  tendency  of  the  later  cases  in 
this  country  seems  rather  to  be  to  the  effect 
that  the  best  method  is  to  leave  both  parties 
entirely  without  any  relief  at  law  or  in  equity. 

The  eases  very  generally  hold  that  where  a 
contract  has  been  executed  no  relief  will  be 
granted  to  either  party.  But  the  courts  do 
not  exactly  agree  as  to  when  the  contract  is 
executed,  some  courts  holding  that  It  is  exe- 
cuted when  a  note  or  deed  of  trust  has  been 
given^  and  others  holding  that  the  contract  in 
such  case  is  executory  only. 

The  cases  are  quite  general  In  holding  that 
in  case  of  executory  contracts  equitable  relief 
will  be  granted  if  the  public  Interests  will  be 
subserved  thereby ;  but  there  is  a  lack  of  uni- 
formity as  to  what  will  best  subserve  such  in- 
terests. The  tendency  of  the  later  cases,  how- 
ever, in  this  country,  as  has  been  previously 
said,  seems  to  be  to  the  effect  that  the  best 
method  is  to  leave  the  parties  without  relief 
of  any  kind. 

in  cases,  also,  where  the  illegal  contract  is 
broken  off  by  one  of  the  parties  before  any 
Illegal  act  has  been  done,  such  party  is  entitled 
to  an  injunction  against  the  enforcement  of  the 
contract  by  the  other  party. 
•48  L.  R.  A. 


In  some  cases,  also,  an  injunction  has  been 
denied  on  the  ground  that  there  was  a  saffi- 
cient  defense  at  law. 

There  is  also  a  class  of  cases  where  parties 
are  both  in  fault,  but  one  more  than  the  other ; 
and  in  this  class  of  cases  relief  has  generally 
be^i  given.  These,  however,  do  not  fall  within 
the  scope  of  this  note. 

II.  Contracts  for  assistance  in  obtaining  ot^ce. 

The  cases  seem  to  be  quite  general  to  the  ef- 
fect that  the  public  Interest  will  best  be  sub- 
served by  granting  an  Injunction  in  such  a  case. 

Thus,  in  Law  v.  Law,  Cas  t.  Talb.  140,  3 
P.  Wms.  301,  a  perpetual  Injunction  was 
granted  sgainst  enforcement  of  a  bond  given 
for  procuring  a  position  In  the  office  of  the  coxb- 
missloners  of  excise  on  the  ground  of  public 
policy,  as  such  engagements  were  likely  to 
cause  corruption  and  extortion  In  office. 

In  Hanington  v.  Du-Chatel,  1  Bro.  Ch.  154. 
a  perpetual  Injunction  was  granted  against  an 
action  on  a  bond  for  recommending  the  obligor 
for  a  vacancy  to  the  office  of  page  to  his 
majesty,  on  the  ground  that,  althoug^h  such 
position  was  not  an  office  within  the  statute 
of  6  &  6  Eidw.  VI.,  it  was  a  matter  of  public 
policy  to  discountenance  the  sale  of  snch  offices. 
The  claim  was  also  made  that  the  morality  of 
the  contract  might  have  been  pleaded  at  law, 
but  the  court,  while  expressing  a  doubt  on  the 
subject,  held  that,  as  the  question  had  never 
been  determined,  the  Injunction  shonld  b« 
granted. 

And  In  Whlttingham  v.  Burgoyne,  8  Anstr. 
900,  the  payment  of  money  levied  under  an 
execution  on  a  Judgment  upon  a  draft  given 
for  procuring  a  promotion  In  the  army,  was 
enjoined,  the  court  holding  that  where  one  sells 
his  interest  to  procure  another  an  office  of  trust 
or  service  under  the  Crown  It  was  a  contract 
of  turpitude,  and  that  the  fact  that  the  plain- 
tiff was  particeps  oriminis  did  not  prevent  re- 
lief, as  public  policy  requires  the  Interference 
of  the  court  to  check  tIcIous  practlcea 

And  In  the  main  case  an  Injunction  was 
granted  against  the  sale  of  land  under  a  pow- 
er In  a  deed  of  trust  given  in  consideration  of 
the  grantee's  promise  to  secure  the  grantor's 
appointment  as  postmaster,  the  court  holding 
that  the  deed  of  trust  was  void  as  against  pub- 
lic policy  and  could  not  be  enforced,  and  that 
reasons  of  public  policy  forbidding  such  species 
of  corruption  were  too  profound  and  too  Im- 
portant to  the  public  welfare  to  be  evaded  by 
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t>f  any  office  whataoever,  the  sale  of  which 
is  contrary  to  law,  shall  be  void."  Notwith- 
•atanding  the  office  is  an  office  under  the 
United  States  government,  if  an  action  were 
brought  in  our  courts  to  recover  upon  a 
bond  or  mortgage  given  for  such  considera- 
■tion,  our  courts  would  hold  it  void.  Such 
agreements  are  void  at  common  law,  as  well 
-as  hj  statute.  So,  also,  contracts  to  pro- 
cure appointments  to  office  are  void  (Me- 
•chem,  Pub.  Off.  S  351),  or  to  resign  office  in 
another's  favor  (Id.  §  367;  Meaoh^m  v.  Doto, 
52  Vt.  721;  Qrae^ne  v.  Wroughton,  11  Exch. 
146).  Public  offices  are  public  trusts,  and 
should  be  conferred  solely  upon  considera^ 
-tions  of  ability,  integrity,  fidelity,  and  lit- 
aess  for  the  position.  Agreements  for  com- 
pensation to  procure  these  tend  directly  and 
necessarily  to  lower  the  character  of  the  ap- 
pointments, to  the  great  detriment  of  the 


public.  Hence  such  agreements,  of  what- 
ever nature,  have  always  been  held  void,  an 
being  against  public  policy.  Meguire  v. 
Cortcine,  101  U.  S.  108,  25  L.  ed.  899;  Provi- 
dence Tool  Co.  V.  Norria,  2  Wall.  45,  17  1-.. 
ed.  868;  Gray  v.  Hook,  4  N,  Y.  449;  Qaaton 
V.  Drake,  14  Nev.  175,  33  Am.  Rep.  548; 
FiUon  V.  Himea,  5  Pa.  452,  47  Am.  Dec.  422 ; 
Faurie  v.  MoiHn,  4  Mart.  (La.)  39,  6  Am. 
Dec  701;  Ldness  v.  Hesing,  44  111.  113,  02 
Am.  Dec.  153.  Says  Ames,  Ch.  J.,  in  Eddy 
V.  Capron,  4  R,  I.  394,  67  Am.  Dec.  641: 
"By  the  theory  of  our  government,  .  .  . 
appointments  to  .  .  .  [office]  are  pre- 
sumed to  be  made  solely  upon  the  prin- 
ciple of  detur  digniori,  .  .  .  and 
any  practice  whereby  the  bare  consideration 
of  money  is  brought  to  bear  in  any  form 
upon  such  appointment  to  or  resignation  of 
office  conflicts  with  and  degrades  this  great 


the  simple  device  of  a  power  of  sale.  Shepherd, 
Hh.  J.,  dissented,  however,  on  the  ground  that 
public  policy  would  be  best  subserved  by  leav- 
ing both  parties  where  their  illegal  conduct  had 
placed  them. 

III.  OontracU  ob  to  confederate  money. 

The  enforcement  of  contracts  relating  to  con- 
federate money  has  also  been  enjoined  in  some 
cases. 

Thus,  in  Humes  v.  Ward,  decided  in  1860, 
and  cited  In  Hale  v.  Sharp,  4  Coldw.  279,  a  sale 
under  a  deed  of  trust  to  secure  confederate 
treasury  notes  borrowed,  was  enjoined. 

And  Hale  v.  Sharp,  4  Coldw.  275,  supra, 
holds  that  the  right  of  the  court  to  enjoin  a 
aale  under  such  a  deed  on  the  ground  of  public 
policy  Is  not  affected  by  the  fact  that  an  award 
lias  been  made  by  arbitrators.  In  this  case  the 
Htefendant  also  claimed  that  the  relief  should  be 
denied  on  the  ground  that  the  contract  was 
executed,  but  the  court  held  that  it  was  execu- 
tory, as  it  had  been  executed  on  one  side  only. 
.Tliese  decisions  were  afterwards  overruled. 
In  effect,  in  Sherfy  v.  Argenbright,  1  Helsk. 
128,  2  Am.  Rep.  690.  the  court  following  the 
•decisions  of  the  Federal  courts  holding  that 
the  use  of  such  money  under  the  circumstances 
was  not  illegal. 

lY.  OontracU  relating   to  marriage, 

a.  In  general. 

An  injunction  has  been  granted  in  England 
In  several  cases  of  secret  agreement  relating 
to  marriage. 

Thus,  in  Gale  v.  Lindo,  1  Yem.  475,  the  col- 
lection of  a  bond  given  to  'the  obligor's  broth- 
er to  repay  money  given  by  him  to  her  to  make 
up  her  marriage  portion  was  perpetually  en- 
Joined  at  the  Instance  of  her  executor  after  her 
death. 

And  In  Lamlee  v.  Hanman,  2  Yem.  499,  an 
Injunction  was  granted  against  an  action  on  a 
bond  secretly  given  by  the  obligor  to  his  moth- 
er Just  before  his  marriage,  conditioned  to  pay 
a  specifled  annuity  to  her  in  addition  to  the 
annuity  mentioned  In  the  son's  marriage  set- 
tlement. 

And  in  Turton  v.  Benson,  1  P.  Wms.  496, 
2  Yem.  764,  Prec.  in  Ch.  622,  10  Mod.  455,  1 
Strange,  240,  a  perpetual  injunction  was 
-granted  agalnsrt  a  bond  executed  by  the  obli- 
gor Just  before  his  marriage  without  his  par- 
-ents*  knowledge,  to  pay  back  to  his  wife's  father 
part  of  the  portion  allowed  the  wife  on  the 
marriage,  even  though  such  bond  had  been  as- 
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signed  by  the  obligee  for  the  benefit  of  his 
creditors. 

And  in  Webber  v.  Farmer,  4  Bro.  P.  C.  170, 
a  perpetual  injunction  was  granted  against 
proceeding  at  law  on  a  defeasance  for  recon- 
veyance of  land  on  repayment  of  the  amount 
paid,  such  conveyance  and  defeasance  having 
been  executed  to  enable  the  grantee  to.,  marry 
and  secure  a  marriage  portion. 

And  in  Roberts  v.  Roberts,  3  P.  Wms.  66,  an 
injunction  was  asked  ctgainst  the  enforcement 
of  a  l>ond  privately  given  by  one  intending 
marriage  to  pay  to  his  son  £1,000,  which 
amount  the  latter  had  released  to  enable  the 
father  to  effect  the  marriage.  The  court  in 
this  case  stated  that  in  such  circumstances  an 
injunction  would  ordinarily  be  given,  but  re- 
fused It  in  this  instance,  because,  at  the  pre- 
vious marriage  of  the  son,  the  father  had 
agreed  to  pay  the  £1,000,  and  the  son  had  given 
back  a  secret  agreement  not  to  insist  on  such 
payment,  and  the  court  held  that  in  such  case, 
as  the  son's  marriage  occurred  first,  it  should 
have  the  preference. 

b.  Marriage  brokage  bonds. 

In  several  instances  the  enforcement  of  mar- 
riage brokage  bonds  has  also  been  enjoined  in 
England. 

Thus,  in  Drory  v.  Hooke,  1  Yem.  412,  2  Cas. 
In  Ch.  176,  a  perpetual  injunction  against  such 
a  bond  was  granted,  the  marriage  having  been 
had  without  the  consent  of  the  woman's  par- 
ents. 

And  in  Williamson  v.  Oihon,  2  Sch.  A  Lef. 
857,  an  injunction  was  granted  to  restrain  exe- 
cution on  a  Judgment  upon  a  bond  voluntarily 
given  without  previous  agreement  for  prior 
services  in  aiding  the  obligor  in  an  elopement 
and  marriage. 

And  in  Shirley  v.  Martin,  cited  in  Roche  v. 
O'Brien,  1  Ball  &  B.  357,  an  injunction  was 
granted  against  enforcing  a  bond  against  a 
fortune  hunter,  given  for  assistance  rendered 
him  in  marrying  a  lady  of  fortune,  on  the 
ground  that  it  was  a  marriage  brokage  bond, 
and  could  not  be  made  valid  in  equity. 

And  in  Cotton  v.  Catlyn,  2  Bq.  Cas.  Abr.  625, 
the  court  stated  that  one  to  whom  a  note 
was  given  for  assistance  rendered  to  the  mak- 
er in  marrying  the  former's  mistress  would 
have  been  enjoined  from  taking  any  advantage 
thereunder  and  an  Injunction  granted  was 
coutlnued  as  against  indorsees  of  the  note, 
whose  good  faith  was  questioned. 

And  In  Smith  v.  Aykwell,  3  Atk.  566,  the 
court  granted  an  injunction  against  an  as* 
slgnment  of  a  note  alleged  to  have  been  given 
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principle.  .  •  •  The  senrices  performed 
under  Buch  appointments  are  paid  for  by 
salary  or  fees  presumed  to  be  adjusted 
by  law  to  the  precise  point  of  ade- 
quate remuneration  for  them.  Any 
premium  paid  to  obtain  office  .  .  . 
interferes  with  this  adjustment,  and  tempts 
to  peculation,  overcharges,  and  frauds,  in 
the  effort  to  restore  the  balance  thus  dis- 
turbed." Besides,  the  moral  sense  revolts 
at  traffic,  to  any  extent^  in  the  bestowal  of 
public  office.  It  is  against  good  morals,  as 
well  as  against  the  soundest  principles  of 
public  policy.  If  public  offices  can  be  sold 
or  procured  for  money,  the  purchasers  will 
be  sure  to  reimburse  themselves  by  dispens- 
ing the  functions  of  their  offices  for  pecun- 
iary consideration.  The  law  wisely  guards 
against  the  first  step  in  that  direction.  For 
that  reason,  not  only  the  sum  agreed  to  be 


paid  directly  to  the  holder  of  this  office  to 
resign,  but  the  amounts  advanced  for  ex- 
penses and  compensation  of  persons  to  go 
to  Washington  to  procure  the  authorities 
there  to  accept  the  resignation  of  one  party 
and  the  appointment  ^f  the  other,  are  not 
recoverable,  for  the  same  reason  that  agree- 
ments to  pay  for  lobbying  the  passage  of  bills 
before  a  legislative  body  are  void.  Lawson, 
Contr.  S  309,  and  Mechem,  Pub.  Off.  §  360» 
and  cases  cited.  All  agreements  for  expen- 
ses and  compensation  of  persons  seeking  to 
influence  or  procure  appointments  to  office 
are  void.  Lawson,  Contr.  §  310.  The 
courts  "condemn  the  very  appearance  of 
evil,  and  it  matters  not  that  in  the  particu- 
lar case  notMnff  improper  was  done  or  vras 
expected  to  be  done.  It  is  enough  that  the 
employment  tends  directly  to  such  resulta." 
Olippinger  v.  Hephaugh,  6  Watts  d^  S.  315, 


on  a  marriage  brokai^e  contract,  and  supported 
by  an  affldavlt  to  that  effect,  although  It  re- 
fused to  extend  the  Injunction  so  as  to  pre- 
vent the  payee  from  proceeding  at  law  on  the 
note. 

v.  Coniraota  for  illicit  interoourae. 

There  are  qnite  a  large  number  of  English 
cases  on  this  subject,  and  they  very  generally 
hold  that  where  the  contract  is  made  In  con- 
sideration of  past  illicit  intercourse  it  Is  valid, 
but  that  where  it  is  made  In  consideration  of 
future  cohabitation  It  Is  invalid ;  and  an  in- 
junction against  its  enforcement  has  usually 
been  granted,  except  that  in  some  cases  It  has 
been,  refused  on  the  ground  that  the  remedy  at 
law  is  adequate. 

Thus,   in   Bodly  v.  ,  2  Cas.   In  Ch. 

16,  an  injimction  against  an  action  on  a  bond 
for  the  support  of  a  bastard  child,  given  to  the 
mother's  sister,  was  refused  on  an  allegation 
by  the  defendant  that  plaintiff,  after  having 
promised  to  marry  her,  abused  and  left  her,  and 
the  court  refused  to  inquire  into  a  claim 
as  to  the  defendant's  unfaithfulness  made  in 
the  plaintifTs  reply,  on  the  ground  that  It  was 
not  the  duty  of  the  court  to  inqul^  Into  such 
matters. 

In  Hill  V.  Spencer,  2  Ambl.  641,  and  836, 
an  Injunction  against  proceeding  at  law  on  a 
voluntary  bond  given  to  a  common  prosti- 
tute, by  one  who  had  previously  cohabited  with 
her,  was  refused,  the  court  stating  that  where 
such  bonds  had  been  given  for  future  cohabi- 
tation, relief  had  been  granted,  but  that  there 
was  nothing;  to  prevent  one  from  giving  a  vol- 
untary bond  to  such  a  person. 

But  In  Clarke  v.  Periam,  2  Atk.  833,  G  Mod. 
840,  the  court,  with  the  consent  of  the  parties, 
granted  a  perpetual  Injunction  sgainst  proceed- 
ings at  law  on  a  bond  given  to  a  commcm 
prostitute,  as  a  prcemium  pudicitUs. 

And  in  Benyon  v.  Nettlefold,  2  Eng.  L.  k  Eq. 
117,  3  Macn.  &  G.  04,  20  L.  J.  Ch.  N.  S.  186, 
15  Jur.  200,  an  Injunction  against  an  action  on 
a  deed,  valid  on  its  face,  was  granted  until  a 
discovery  could  be  had  from  the  plaintiff  In 
such  action,  to  show  that  the  deed  had  been 
given  In  consideration  of  future  Illicit  inter- 
course with  the  woman  for  whose  benefit  It  was 
executed. 

And  in  SIsmey  v.  Ell,  13  Jnr.  480,  17  Sim. 
1,  18  L.  J.  Ch.  N.  S.  350,  an  Injunction  against 
proceeding  at  law  on  an  indenture,  legal  on  Its 
face,  but  In  fact  given  In  consideration  of  fu- 
ture illicit  cohabitation,  was  granted,  as  the 
grantor  had  never  acted  on  the  arrangement, 
and  the  whole  thing  had  been  broken  off  by 
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him  before  any  illegal  act  had  been  done  there- 
under. 

But  In  Batty  v.  Chester,  6  Beav.  108.  an  in- 
junction against  prosecuting  an  action  on  a 
deed  given  In  consideration  of  future  cohabita- 
tion with  the  grantee  was  refused  on  the 
ground  that  plaintiff  had  accompanied  his 
claim  for  relief  with  a  claim  that  he  was  re- 
leased from  liability  because  the  defendant  had 
ceased  to  cohabit  with  him,  thus  relying,  ta 
part  at  least,  on  the  original  immoral  a&iee- 
ment.  Instead  of  relying  wholly  on  Its  Immoral- 
ity, the  court  stating  that  relief  could  have 
been  granted  If  the  plaintiff  had  relied  wholir 
on  such  Inmwrality. 

In  Gray  v,  Mathias,  5  Ves.  Jr.  286,  an  In- 
junction granted  against  an  action  on  a  bond 
to  pay  a  woman  an  annuity  In  case  the  cvbligor 
should  cease  to  cohabit  with  her  was  reversed 
on  the  ground  that  no  relief  should  be  granted 
In  equity,  as  there  was  a  valid  defense  at  law 
because  of  the  Invalidity  of  the  bond. 

And  In  Smyth  v.  Grlffln,  8  Jur.  1131.  14  L..  J. 
Ch.  N.  S.  28,  Afiiirmlng  13  81m.  245,  7  Jnr.  101,. 
12  L.  J.  Ch.  N.  S.  108,  an  Injunction  against 
an  action  on  a  bond  with  warrant  of  attorney 
to  enter  Judgment,  and  a  Judgment  entered 
thereon,  asked  oo  the  ground  that  the  bond 
was  given  in  consideration  of  future  Illic- 
it cohabitation,  and  secured  the  payment  of 
an  annuity  to  commence  when  such  cohabita- 
tion should  cease,  was  denied  on  the  ground 
that  there  was  a  sufficient  defense  at  law,  as 
the  bond  was  void  on  Its  face,  and  that  the 
fact  that  such  bond  was  In  the  defendant's 
possession  could  make  no  difference  as  she  could 
be  required  to  produce  It  on  the  trial  of  the 
action  at  law. 

VI.  Betting   ana  gambling   contract$. 
a  In  general. 

In  most  cases  of  this  kind  an  Injunction  has 
been  granted,  either  on  the  ground  that  pQb> 
lie  Interest  would  best  be  subserved  thereby, 
or  that  the  statute  makes  such  a  contract  ab- 
solutely void.  The  later  cases  in  this  coontry. 
however,  show  a  tendency  to  refuse  any  relief 
to  either  party  In  these,  as  well  as  in  other, 
cases. 

In  Lloyd  v.  Qurdon,  2  Swanst.  181.  an  in- 
junction was  granted  against  indorsing,  nego- 
tiating, or  parting  with  bills  of  exchange 
given  for  money  won  at  play. 

And  in  Rucker  v,  Wynne,  2  Head.  617,  an 
Injunction  was  granted  against  maintaining  an 
action  on  a  check  given  for  a  gambling  debt, 
the  court  stating  that  the  best  method  to  die- 
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40  Am,  Dec.  510;  Wood  v.  McC<mn,  6  Dana, 
36(5;  Mills  V.  MUls,  40  N.  Y.  643,  100  Am. 
Dec.  535 ;  and  numerous  other  cases  cited  in 
notes  to  Mechem,  Pub.  Off.  §  3(50;  Lawson, 
Contr.  §  311,  and  cases  cited. 

If  an  action  had  been  brought  to  recover 
these  sums,  or  to  foreclose  a  mortgage  given 
to  secure  payment  thereof,  the  court  would 
dismiss  the  action.  The  defendant  con- 
tends, however,  that  as  he  was  careful  to  take 
a  mortgage,  with  a  power  of  sale,  the  courts 
will  not  interfere  by  injunction,  but  will 
let  him  proceed  to  collect  his  ill-gotten  gains. 
This  would  simply  legalize  Uie  practice 
which  is  denounced  both  by  statute  and  com- 
mon law.  Reasons  of  public  policy  forbid- 
ding this  species  of  corruption  are  too  pro- 
found, and  too  important  to  the  public  wel- 
fare, to  be  evaded  and  nullified  by  so  simple 
a  device.     A  mortgage  given  to  secure  a  sum 


of  money  upon  aa  agreement  against  pub- 
lic policy  is  void.  Code,  S  1871;  Teal  v. 
Walker,  111  U.  S,  252,  28  L.  ed.  419,  4  Sup. 
Ct.  Rep.  420;  Wildey  v.  Collier,  7  Md.  273, 
01  Am.  Dec.  340;  Crowder  v.  Reed,  80  Ind. 
1.  The  sale  under  a  void  mortgage  would 
be  a  cloud  on  the  title,  and  an  injunction  lies 
especially  when  the  invalidity  does  not  ap- 
pear upon  the  face  of  the  mortgage,  but  re- 
quires extrinsic  evidence  to  prove  it.  1 
High,  Inj.  §  409 ;  Yager  v.  Merkle,  26  Minn. 
429,  4  N.  W.  819.  In  cases  where  the  con- 
sideration is  immoral,  the  deed  will  be  set 
aside.  2  Addison,  Gontr.  716.  Pom.  Eq. 
Jur.  S§  939-942,  calls  attention  to  the  fact 
that  the  rule  in  pari  delicto  is  often  misun- 
derstood, and  its  application  is,  properly 
and  correctly,  that  in  such  cases  potior  eat 
conditio  possidentiSy — that  is,  that  the  court 
will  permit  nothing  to  be  done  which  will 


courage  gamins  was  to  remove  the  temptation 
ty  denying  the  defendant  the  profits  of  his 
violation  of  the  law. 

And  in  Mliltown  v.  Stewart.  8  Myl.  ft  C.  18. 
«  L.  J.  Ch.  N.  S.  298.  Affirming  8  Sim.  371.  an 
injunction,  was  allowed  in  Ireland  against 
bringing  suit  on  a  bond  on  the  ground  that  it 
was  given  for  a  gambling  debt.  A  decree  niJii 
for  talcing  the  bill  pro  confeaao  was  served  on 
the  defendant,  who  died  two  days  afterwards. 
Four  years  later  suit  was  brought  in  England 
•on  the  bond  by  the  defendant's  representatives, 
and  an  injunction  was  granted,  such  repre- 
sentatives having  destroyed  the  books  of  the 
original  defendant,  and  being  unable  to  tell 
the  consideration  for  the  bond. 

In  Petillon  v.  Hippie.  90  111.  420.  82  Am. 
Rep.  81.  an  injunction  was  granted  against  a 
stakeholder  paying  over  money  to  the  winner  of 
a  bet  on  the  result  of  an  election,  the  court 
holding  that  a  court  of  chancery  has  Jurisdic- 
tion to  restrain  the  enforcement  of  gaming  con- 
tracts, though  both  parties  have  been  guilty 
of  a  breach  of  a  penal  statute  matter. 

But  in  Beer  v.  Landman,  88  Tex.  450,  31  8. 
W.  805.  an  injunction  against  the  collection  of 
notes  given  in  settlement  of  a  balance  due  on 
a  gambling  transaction  arising  out  of  cotton 
futures  was  denied  on  the  ground  that  the  court 
would  not  give  relief  to  a  party  in  pari  delicto. 

And  in  Kahn  v.  Walton.  46  Ohio  St.  195,  20 
N.  E.  203.  an  Injunction  against  the  payment 
by  a  bank  of  a  check  given  to  a  stock  *broker 
for  commissions  and  advances  on  a  contract  for 
speculating  on  the  rise  and  fall  of  prices  of 
goods,  bought  and  sold  without  an  intention 
to  deliver  them,  was  refused  on  the  ground  that 
the  parties,  being  in  pari  delicto,  would  be  left 
by  the  courts  where  they  found  themselves,  the 
court  saying  that  this  was  the  modern  doc- 
trine, aud  that  such  method  would  tend  to  dis- 
courage such  transactions  more  than  that  of 
giving  relief  to  one  of  the  parties  from  the  con- 
sequences of  his  own  wrongful  conduct.  The 
court  also  said  In  this  case  that  there  would 
tiave  been  place  for  repentance  and  recovery  if 
It  had  taken  place  before  the  unlawful  act  had 
been  performed.  Minsball.  J.,  dissented  on  the 
ground  that  almost  without  exception  relief  had 
been  granted  In  case  of  gaming  contracts 

b.  In  oa$e  of  aaaignmeni. 

An  Injunction  has  usually  been  granted 
mgBtnelt  the  enforcement  of  gambling  contracts 
notwithstanding  an  assignment,  unless  the  ele- 
ment of  estoppel  has  entered  in. 

Thus,  in  — -^-  y.  Blackwood,  8  Anstr. 
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851.  an  Injunction  to  restrain  the  ultimate 
negotiation  of  a  note  given  for  money  lost  at 
play,  which  had  been  colorably  indorsed  before, 
was  granted  on  an  afDdavlt  made  before  service 
of  subpoena. 

And  In  Barker  v.  Callihan,  6  Ala.  708.  an 
injunction  was  granted  to  restrain  the  maker 
of  a  note  won  at  play  with  the  payee  from  pay- 
ing the  same  to  any  other  person  than  such 
payee,  although  the  note  had  been  transferred 
to  one  with  notice  of  the  facts  in  the  case,  the 
court  holding  that  the  fact  that  the  parties 
were  in  pari  delicto  would  not  prevent  relief. 

And  In  Lyie  v.  Lindsey,  6  B.  Mon.  123,  the 
court,  relying  on  the  Kentucky  statute  authoris- 
ing the  recovery  by  the  loser  of  money  lost  at 
play,  granted  an  injunction  against  enforcing 
a  Judgment  on  a  note  given  by  the  loser  at  play 
to  a  creditor  of  the  winner  who  took  with 
knowledge  of  the  unlawful  gaming.  In  this 
case  Judgment  had  been  rendered  on  the  note, 
but  the  decision  does  not  seem  to  have  been  af- 
fected by  such  fact. 

And  in  Tantum  v.  Arnold.  42  N.  J.  Eq.  60, 
6  Atl.  816,  an  injunction  was  granted  against 
an  assignee  with  notice,  who  had  paid  no  value 
therefor,  disposing  of  notes  and  mortgages 
given  by  a  married  woman  to  a  broker  to  en- 
able her  husband  to  carry  on  with  such  broker 
speculations  in  stocks  on  margins,  under  the 
New  Jersey  statute  making  such  transactions 
and  the  securities  to  facilitate  them  utterly 
void. 

And.  even  though  the  assignment  was  for 
value  and  without  notice,  an  Injunction  has 
been  allowed. 

Thus,  in  Portarlington  v.  Soulby.  8  Myl.  ft 
K.  104,  an  injunction  was  granted  to  restrain 
the  assignees  of  a  bill  of  exchange  given  for 
money  lost  at  play  from  suing  thereon  in  Ire- 
land. The  bill  had  been  assigned  under  cir- 
cumstances which  ought  to  have  occasioned  in- 
quiry on  the  part  of  the  assignees,  but  the  court 
held  that  the  Injunction  would  have  been  prop- 
er, even  though  there  had  l>een  no  such  cir- 
cumstances and  the  assignees  had  not  known  of 
the  Illegal  consideration. 

And  in  Baker  v.  Williams,  cited  In  Rawden 
V.  Shad  well.  1  Ambl.  269,  note  5,  proceedings 
at  law  were  stayed  on  a  note  given  for  a  gam- 
bling debt  and  Indorsed  to  one  claiming  to  have 
taken  It  without  knowledge  that  it  was  given 
for  that  purpose. 

And  in  Chapln  v.  Dake,  57  111.  296.  11  Am. 
Rep.  15,  the  payment  to  an  innocent  holder  of 
drafts  Indorsed  and  delivered  In  payment  of  a 
gambling  debt  was  enjoined,  the  court  holding 
that  the  indorsement  was  void  under  the  Illinois 
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enable  a  party  to  collect  from  the  other  the 
fruits  of  his  wrong.  When  he  sues  to  re- 
cover, the  law  will  not  give  him  judgment. 
When  he  has  shrewdly  attempted  to  evade 
this  by  taking  a  mortgage  with  a  power  of 
sale,  the  court  will,  by  injunction,  prevent 
his  collecting  on  a  mortgage  denounced  as 
void  by  reasons  of  public  policy.  In  {  941 
he  says:  "Whenever  public  policy  Is  con- 
sidered as  advanced  by  allowing  either  par- 
ty to  sue  for  relief  against  the  transaction, 
then  relief  is  given  to  him.  In  pursuance 
of  this  principle,  and  in  compliance  with 
the  demands  of  a  high  public  policy,  equity 
may  aid  a  party  equally  guilty  with  his  op- 
ponent, not  only  by  canceling  and  ordering 
the  surrender  of  an  executory  agreement, 
but  even  by  setting  aside  an  executed  con- 
tract, conveyance,  or  transfer,  and  decreeing 
the  recovery  back  of  money  paid  or  prop- 


erty delivered  in  performance  of  the  agree- 
ment."  Also,  in  §  940,  he  says  that  when- 
ever the  defensive  remedy  at  l&w  will  not 
be  equally  certain,  perfect,  and  adequate, 
the  equitable  remedy  will  be  grajited  by  in- 
junction and  the  like.  "The  equitable  relief 
so  conferred  does  not  violate  the  eeneral 
maxim  concerning  parties  in  pari  delicto; 
on  the  contrary,  it  carries  that  maxim  into 
effect."  8o  in  the  present  case  the  injunc- 
tion against  sale  under  the  void  mortgage 
taken  against  public  policy  enforces  that 
maxim,  by  preventing  either  parly  recover- 
ing anything  from  the  other.  This  is  also 
the  well-settied  rule  in  England.  In  Lloyd 
V.  Ourdon,  2  Swanst.  181,  Ix>rd  Eldon  grant- 
ed an  Injunction  to  restrain  the  negotiation 
of  bills  of  exchange  which  were  made  void  by 
statute  (9  Anne,  chap.  14),  which  is  in  the 
very  tenor  of  S  1871  of  the  Code,  applicable 


statate  against  gaming,  and  that  no  more  effect 
should  be  given  to  it  than  to  a  forged  Instru- 
ment. 

In  most  of  the  following  cases  a  Judgment 
had  been  rendered  on  the  obligation  given  in 
consideration  of  the  Illegal  contract,  bnt  In 
most  instances  such  fact  did  not  influence  the 
decision  of  the  court. 

In  Dade  v.  Madison,  6  Leigh,  401,  the  court 
held  that  an  injunction  against  a  Judgment  on 
an  acceptance  was  properly  dissoWed  as  to  an 
assignee,  on  the  ground  that  it  was  not  suffi- 
ciently proved,  as  to  him,  that  the  acceptance 
was  for  a  gambling  debt,  but  stated  that  if  such 
fact  had  been  proved  the  mere  fact  that  the 
assignee  had  not  been  informed  that  it  had 
been  given  for  gaming  would  make  no  differ- 
ence, as  the  Virginia  statute  rendered  all  gam- 
ing contracts  void. 

In  Gough  V.  Pratt,  9  Md.  626.  an  Injunction 
was  granted  against  enforcement  of  a  Judg- 
ment by  a  bona  fide  assignee  on  a  bond  given 
for  a  gambling  consideration,  on  the  ground 
that  under  the  statute  of  Anne,  chap.  14,  such 
bond  was  absolutely  void,  and  that  such  action 
would  put  a  wholesome  restraint  on  gaming 
contracts. 

And  in  Martin  v.  Terpell,  12  Smedes  &  M. 
671,  an  injunction  was  granted  against  the  en- 
forcement of  a  Judgment  by  an  assignee  for 
value  on  a  note  given,  in  renewal  of  a  note 
given  for  a  bet  lost  on  a  horse  race,  under  the 
Mississippi  statute  making  any  note  given  for 
money  won  at  a  horse  race  utterly  void. 

And  in  Lucas  v.  Waul,  12  Smedes  St  M.  167, 
an  injunction  was  granted  against  the  enforce- 
ment of  a  Judgment  on  a  note  given  for  money 
lost  at  play,  on  the  ground  that  the  original 
contract  and  Judgment  were  absolutely  void, 
and  that  the  Mississippi  statute  placed  a  taint 
on  the  indebtedness  which  nothing  can  purify, 
and  that  the  matter  stood  as  If  no  indebtedness 
ever  existed.  The  court  also  held  that  the  fact 
that  the  note  had  passed  into  the  hands  of  a 
bona  fide  holder  for  value  did  not  change  the 
rule. 

And  In  Woodson  v.  Barrett,  2  Hen.  &  M.  80, 
8  Am.  Dec.  612,  it  was  held  that  the  assignee 
of  a  note  given  for  money  won  at  gaming,  al- 
though for  value  and  without  notice  of  the 
nature  of  the  debt,  could  not  recover,  and  that 
a  perpetual  Injunction  should  be  awarded 
against  a  Judgment  thereon.  The  court  In  this 
case  states  that  the  circulation  of  gaming 
bonds  Is  an  evil  to  be  discountenanced  no  less 
than  the  giving  of  them,  and  that  no  means  are 
more  likely  to  prevent  the  giving  of  them  than 
to  put  an  effectual  stop  to  their  circulation. 
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Where  the  obligor,  however,  bad  led  the  as- 
signee to  believe  that  the  obligation  was  valid 
and  would  be  paid,  a  recovery  by  the  asslsnee 
was  allowed. 

Thus,  in  Hoomes  v.  SmoCk,  1  Wash.  (Va.) 
389,  it  is  held  that  a  Judgment  on  a  bond  for 
money  lost  at  gaming  would  be  enjoined  as 
against  an  assignee,  unless  he  had  been  Induced 
to  take  the  assignment  by  the  obligor  under 
the  belief  that  it  was  a  valid  obligation. 

And  In  Bucknell  v.  Myler.  cited  In  Kenney  v. 
Browne,  8  Rldgeway,  P.  C.  613,  the  court  stated 
that  an  injunction  against  enforcing  a  Judg- 
ment by  confession  under  a  power  of  attorney 
in  a  bond  for  money  won  at  billiards  would 
have  been  granted,  as  against  the  dbllgee  or 
assignee  for  value,  If  the  obligor  had  not  ac- 
knowledged to  the  latter  that  the  debt  was  fair, 
and  thac  he  would  be  safe  In  taking  the  secur- 
ity ;  but  because  of  -such  Inducement  the  in- 
junction was  refused. 

And  in  Pettlt  v.  Jennings,  2  Rob.  (Ya)  67G. 
an  Injunction  against  a  sale  by  an  assignee  un- 
der a  deed  of  trust  to  secure  a'  bond  for  a 
gambling  debt  was  held  to  have  been  properly 
dissolved  on  the  ground  that  the  assignee  did 
not  know  that  the  bond  had  been  executed  for 
such  a  debt,  and  had  been  Induced  by  the  ob- 
ligor to  purchase  on  the  assurance  that  there 
was  no  objection  to  It,  and  that  It  would  be 
duly  paid. 

And  in  Nelson  v.*  Armstrong,  6  Gratt.  S54. 
an  Injunction  against  a  Judgment  was  continued 
until  It  could  be  ascertained  whether  the  drafts 
on  which  the  Judgment  was  rendered  were 
given  for  a  gambling  debt  as  claimed,  and  if  90 
whether  the  assignee  of  the  drafts  was  Induced 
to  accept  them  by  the  concealment  or  misrep- 
resentation of  the  maker  that  the  consldeiatloa 
of  the  debt  was  good  and  lawful. 

But  In  Finn  v.  Barclay,  16  Ala  626.  an  In- 
junction was  granted  against  the  enforcemeat 
of  a  Judgment  on  a  note  showing  on  Its  face- 
that  It  was  founded  on  a  gaming  considers tlon» 
notwithstanding  a  promise  by  the  maker  to  an 
assignee  of  the  note  to  pay  the  same,  where 
such  assignee  had  previously  acquired  It  as 
collateral  security  without  paying  anything  of 
value  therefor,  although,  In  reliance  on  such 
pmmise,  he  released  the  debt  secured  by  the 
note. 

e.  Relief  at  law  gen^rallw. 

The  cases  are  not  uniform  as  to  whether  the 
fact  that  there  is  a  remedy  at  law  will  prevent 
the  granting  of  an  Injunction,  the  Bngllah 
cases,  especially,  holding  that  such  fact  will 
not  prevent  Injunctive  relief. 
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lo  the  present  transaction.  Lord  Hardwicke 
granted  the  injunctive  relief  in  a  similar 
case  {Smith  v.  AykweU,  3  Atk.  566) ;  and 
the  vice  chancellor,  in  Milltown  v.  8tevoa/rt, 
8  Sim.  371,  which  was  affirmed  by  Lord  Ck)t« 
tenham  (3  Myl.  &  C.  18).  In  such  case,  be- 
fore the  master  of  the  rolls.  Sir  John  Romil- 
ly,  where  part  of  the  consideration  was  for 
money  loaned,  and  part  was  for  an  immoral 
consideration,  the  whole  mortgage  was  or- 
dered to  be  canceled;  the  court  declining  to 
pass  upon  the  question  whether  the  mortga- 
gee could  recover  at  law  for  the  valid  part 
of  the  consideration,  i.  e.,  the  money  loaned. 
Willyama  v.  Bullmore,  33  L.  J.  Ch.  N.  8. 
461.  In  the  present  case,  upon  the  defend'* 
ant's  own  showing,  $37.50  is  the  only  valid 
nart  of  the  sum  attempted  to  be  secured. 
Whether  the  mortgage  can  be  upheld  to  that 
extent  is  not  before  us,  as  the  plaintiff,  in 


his  reply,  en>re6ses  his  willingness  to  pay^ 
said  sum.  The  plaintiff  recovering  judg- 
ment for  the  cancelation  of  the  mortgage,, 
the  defendant  should  be  taxed  with  the  costs. 
The  injunction  was  properly  continued  to 
the  hearing. 
Affirmed. 

Sheplierd,  Ch.  J.,  concurring: 
I  concur  in  the  conclusion  of  the  court 
that  the  agreement  which  the  mortgage  is 
given  to  secure  is  contrary  to  public  policy, 
and  therefore  illeig^l,  and  I  am  also  of  th» 
opinion  that  the  injunction  should  be  contin- 
ued until  the  final  hearing.  It  is  alleged 
that  the  plaintiff  Joseph  Basket  has  a  re< 
suiting  trust  in  the  land  included  in  the 
mortgage,  and  as  it  does  not  appear  that  he 
had  any  conneoti<m  with  the  illegal  transac- 
tion between  A.  M.  Basket,  the  mortgagoi?- 


Thus,  In  Newman  v.  Franco,  2  Anstr.  519, 
the  court  overruled  a  demurrer,  on  that  ground, 
to  a  bill  for  an  Injunction  against  an  action  on 
bills  of  exchange  given  for  money  lost  at  play. 

And  In  Andrews  v.  Berry,  2  Anstr.  034,  a 
demurrer  to  a  bill  to  restrain  the  negotiation  of 
a  note  for  money  won  at  play,  taken  on  the 
ground  that  under  the  statutes  of  9  Anne, 
chap.  14,  and  18  Geo.  II.  chap.  84,  relief  In 
equity  conld  be  granted  only  when  it  was 
sought  to  recover  back  money  lost  at  play  and 
paid  over,  was  overruled. 

But  In  Wilkinson  v.  L*Eaugier,  2  Tounge  k 
C.  366,  an  injunction  against  an  action  on  an 
I.  O.  U.  for  money  lent  for  purposes  of  gam- 
ing In  France  was  denied,  the  court  holding  that 
the  question  whether  there  could  be  a  recovery 
might  be  tried  In  the  action  at  law. 

And  In  Beer  v.  Landman,  88  Tex.  460,  81  8. 
W.  805.  an  Injunction  against  the  collection  of 
notes  given  in  settlement  of  a  balance  due  on 
a  gambling  transaction  arising  out  of  cotton 
futures  was  denied  on  the  ground  that  If  there 
was  any  defense  it  must  be  set  up  in  an  action 
at  law. 

d.  JudgmenU, 

Many  decisions  have  been  rendered  In  which 
the  fact  that  Judgment  had  been  taken  did  not 
seem  to  affect  the  decision  of  the  court  in  any 
manner. 

Thus.  In  Olll  V.  Webb,  4  T.  B.  Mon.  209,  an 
Injunction  was  granted  against  the  enforcement 
of  a  Judgment  on  a  note  for  money  lost  at 
cards. 

And  In  Weakley  T.  Watkins,  7  Humph.  856, 
the  court  refused  an  Injunction  against  the  en- 
forcement of  a  Judgment  on  a  note  executed  as 
a  wager  on  a  pending  election,  stating  that 
there  was  no  difference  In  the  position  of  the 
winner  and  loser  so  far  as  their  right  to  become 
active  movers  in  the  courts  on  such  contracts 
was  concerned.  This  case  was,  however,  crit- 
ic! fied  and  overruled  In  effect  In  the  later  case 
of  Rucker  v.  Wynne,  2  Head,  617,  supra. 

And  In  Smith  v.  Kammerer,  162  Pa.  98,  26 
Atl.  165,  the  court  refused  an  injunction  against 
proceedings  for  the  collection  of  a  Judgment  on 
notes  secured  by  chattel  mortgage  given  as 
security  for  Indebtedness  Incurred  In  gaming  In 
wheat  and  pork,  and  to  provide  a  margin  in 
further  speculations. 

For  other  cases  of  this  kind,  see  also  Bupra, 
VI.  b. 

In  several  cases  an  Injunction  has  been 
granted  on  the  ground  that  the  statute  ex- 
pressly provided  that  all  gaming  contracts 
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should  be  void,  or  authorized  the  injunction  of 
Judgments  on  such  contracts. 

Thus,  In  McAuley  v.  Mardls,  Walk.  (Mls8.> 
807,  an  Injunction  was  granted  against  the  en- 
forcement of  a  Judgment  on  a  note  for  a  gam- 
ing consideration,  although  the  defense  might 
have  been  made  In  the  action  at  law,  as  the- 
Mississippi  statute  gives  chancery  Jurisdiction 
to  enjoin  Judgments  at  law  in  all  cases  of  gam- 
bling consideration. 

And  in  Cheatham  v.  Young,  6  Ala.  858,  the 
court  held  that  an  Injunction  should  be  granted 
against  a  Judgment  on  a  note  for  a  gambling 
debt,  stating  that  as  the  sole  consideration 
for  the  note  was  such  debt  the  court  had  Juris- 
diction, and  that  under  the  Alabama  act  of 
1812,  giving  Jurisdiction  to  enjoin  Judgments 
at  law  In  all  cases  of  gambling  consideration. 
It  was  unnecessary  to  show  any  reason  for  not 
setting  up  the  defense  In  the  action  at  law. 

And  In  Finn  v.  Barclay,  16  Ala.  626,  an  In- 
junction was  granted  against  the  enforcement 
of  a  Judgment  on  a  note  given  for  double  the 
value  of  a  horse,  with  the  understanding  thac 
Its  payment  should  depend  on  the  result  of  a 
presidential  election,  although  no  offer  was 
made  to  pay  the  value  of  the  horse,  as  the  Ala- 
bama act  of  1812  gave  the  court  Jurisdiction 
to  enjoin  Judgments  on  gaming  contracts,  and 
the  act  of  1807  declares  such  contracts  void. 

In  Lyon  v.  Bespass,  1  Lltt.  (Ky.)  133,  an 
Injunction  was  granted  against  the  enforce- 
ment of  a  Judgment  oo  a  note  for  money  lost 
at  play,  under  the  Kentucky  statute  making* 
such  contracts  void. 

And  In  Martin  v.  Terrell,  12  Smedes  k  M. 
671,  an  Injunction  was  granted  against  the  en* 
forcement  of  a  note  given  for  a  bet  lost  on  a 
horse  race,  the  court  holding  that,  as  the  judg- 
ment was  absolutely  void,  equity  would  In- 
terfere though  the  defense  might  have  been< 
made  at  law. 

And  In  Oough  v.  Pratt,  9  Md.  526,  an  Injunc- 
tion was  granted  against  the  enforcement  of  a 
Judgment  on  a  bond  given  for  a  gambling  con< 
slderatlon,  notwithstanding  the  failure  to  de- 
fend the  suit  at  law,  as  the  statute  of  Anne, 
14,  makes  such  a  bond  absolutely  void. 

And  in  Emerson  v.  Townsend,  73  Md.  224, 
20  Atl.  984,  an  Injunction  was  granted,  for 
similar  reasons,  against  the  enforcement  of  a 
Judgment  on  a  note  for  money  loaned  for  gam- 
bling purposes. 

In  Sklpwith  V.  Strother.  8  Rand.  (Ta.)  214, 
it  was  held  that  a  Judgment  on  a  g%mlng  bond 
would  be  enjoined  because  of  the  o.iginai  vice 
In  the  transaction,  even  though  the  party  giv- 
ing It  had  failed  to  defend  In  the  action  at  law. 
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(the  holder  of  the  legal  title) ,  and  the  mort- 
gsigee,  I  see  no  reason  why  the  equitable  aid 
of  the  court  should  not  be  extended  to  him. 
I  cannot  agree,  however,  in  that  part  of  the 
opinion  which  declares  that  A.  M.  Basket  is 
entitled  to  equitable  relief.  "Wherever  a 
contract  or  other  transaction  is  illegal,  and 
the  parties  thereto  are,  in  contemplation  of 
law,  in  pari  delicto,  it  is  a  well-settled  rule, 
subject  only  to  a  few  special  exceptions,  de- 
pending upon  other  considerations  of  policy, 
that  a  court  of  equity  will  not  aid  a  parti- 
ceps  ci'iminis  either  by  enforcing  the  con- 
tract or  obligation  while  it  is  yet  executory, 
or  by  relieving  him  against  it  by  setting  it 
aside,  or  by  enabling  him  to  recover  the  title 
to  property  which  he  has  parted  with  by  its 
means.  The  principle  is  thus  applied  in  the 
same  manner  when  the  illegality  is  merely 
a  malum  prohihitumy  being  in  contravention 


to  some  positive  statute,  and  when  it  is  a 
malum  in  se,  as  being  contrary  to  public 
policy  or  to  good  morals.  Among  the  latter 
class  are  agreements  and  transfers,  the  con- 
sideration of  which  was  violation  of  chasti* 
ty,  compounding  of  a  felony,  gambling,  false 
swearing,  the  commission  of  any  crime,  or 
breach  of  good  morals."  1  Pom.  Eq.  Jur.  § 
402.  "Where  the  party  seeking  relief  is  the 
sole  guilty  party,  or  where  he  has  partici- 
pated equally  and  deliberately  in  the  fraud, 
or  where  the  agreement  which  he  seeks  to 
set  aside  is  founded  in  illegality,  immorali- 
ty, or  base  and  unconscionable  on  his  own 
part, — ^in  such  cases  courts  of  equity  will 
leave  him  to  the  consequences  of  his  own  in- 
iquity, and  will  decline  to  assist  him  to  es- 
cape from  the  toils  which  he  has  studiously 
prepared  to  entangle  others,  or  whereby  be 
has  sought  to  violate  with  impimity  the'be^t 


In  Roberts  v.  Taylor,  7  Port.  (Ala.)  251,  an 
injunction  was  granted  to  one  indorsing  a  note 
for  money  lost  at  play  against  payment  by  the 
maker  of  the  amount  to  the  Indorsee,  although 
the  latter  had  recovered  Judgment  thereon 
against  the  maker,  the  court  holding  that  as 
the  indorsement  was  absolutely  void  under  the 
Alabama  statute  the  court  would  interfere, 
since  the  money  had  not  been  actually  paid 
over. 

In  Abrams  v.  Camp,  4  III.  290,  an  injunction 
against  the  enforcement  of  a  Judgment  on  a 
note  given  for  money  lost  at  cards  was  refused 
on  the  ground  that  under  the  Illinois  statute, 
maiclng  such  notes  void,  there  was  a  good  de- 
fense to  the  action  at  law,  and  that  the  refusal 
of  the  plaintiff  In  such  action  to  testify  on  the 
ground  that  it  would  criminate  him  was  insuf- 
ficient to  warrant  an  injunction,  as  other  wit- 
nesses should  have  been  called  to  prove  such 
fact. 

This  case,  however,  was  overruled  In  Mallett 
T.  Butcher,  41  III.  882,  which  held  that  the  In- 
junction should  have  been  granted,  as  the  stat- 
ute rendered  such  contracts  void. 

For  other  cases  where  an  injunction  against 
a  Judgment  has  been  rendered  notwithstanding 
an  assignment  of  the  obligation,  sued  on,  see 
supra,  VI.  b. 

In  other  cases  an  injunction  has  been  granted 
on  the  ground  that  a  court  of  equity  has  Juris- 
diction equally  with  a  court  of  law. 

Thus,Jn  Clay  v.  Pry,  3  Bibb,  248,  6  Am.  Dec. 
'654,  a  Judgment  rendered  without  defense  on  a 
note  for  money  lost  at  play  was  enjoined,  the 
court  holding  that  as  the  defense  was  avail- 
able either  at  law  or  In  equity,  the  failure  to 
set  it  up  In  the  action  at  law  did  not  prevent 
equitable  relief. 

And  in  Paulding  v.  Watson,  21  Ala.  279,  an 
Injunction  was  granted  against  the  enforcement 
of  a  Judgment  by  default  on  a  note  given  for 
a  gaming  consideration,  although  more  than 
seven  years  had  passed  since  its  rendition,  and 
no  excuse  was  given  for  not  making  the  defense 
at  law. 

In  McKInney  v.  Pope,  S  B.  Mon.  98,  the  en- 
forcement of  a  Judgment  on  a  note  was  enjoined 
to  the  amount  of  sums  won  at  play  by  the 
payee  from  the  maker,  the  court  holding  that 
under  the  Kentucky  act  of  1833  money  lost  at 
gaming  might  be  recovered  in  chancery,  and 
that  as  the  statute  was  passed  to  afford  relief 
to  the  loser,  and  also  to  suppress  gambling  for 
the  public  good,  equity  had  Jurisdiction  to  grant 
the  injunction. 

In  Brown  v.  Watson,  6  B.  Mon.  588,  an  in- 
jnnctlon  was  granted  against  the  enforcement 
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of  a  Judgment  on  a  note  given  for  a.  horse,  hj 
one  who  had  previously  delivered  It  to  the 
seller  under  a  bet  by  which  the  horse  was  tc 
be  forfeited  if  the  owner  should  fail  to  run  a 
race  with  it  on  terms  agreed  on.  The  court 
held  that  the  transaction  was  within  the  above 
act  of  1833,  under  which  the  court  had  jurisdic- 
tion to  grant  such  relief. 

And  in  Thomas  v.  Watson,  Taney,  297.  Fed. 
Cas.  No.  13,913,  an  injunction  was  granted 
against  the  enforcement  of  a  Judgment  con- 
fessed on  a  note  on  a  gambling  consideration, 
on  the  ground  that  public  policy  required  the 
suppression  of  the  vice  of  gambling,  and  that 
the  mere  confession  of  a  Judgment  should  not 
be  permitted  to  interfere  with  such  policy. 

And  White  v.  Washington,  5  Gratt.  645. 
holds  that  a  Judgment  on  a  gaming  debt  may 
be  enjoined  where  the  debtor  was  snrprtsed 
on  the  trial  In  the  action  on  the  debt,  although 
he  did  not  apply  for  a  new  trial  in  such  action . 
as  a  court  of  equity  has  from  the  beginning  a 
more  complete  Jurisdiction  in  such  a  case,  and 
treats  all  Judgments  on  a  gaming  considera- 
tion as  mere  securities  where  there  lias  not 
been  a  defense  or  a  full  and  fair  trial. 

But  in  Moffett  v.  White.  1  Litt.  (Ky.)  824, 
an  injunction  against  the  enforcement  of  a 
Judgment  for  money  lost  at  cards  was  refused 
on  the  ground  that  there  had  been  an  nnsae* 
cessful  effort  to  establish  such  defense  In  the 
action  at  law,  the  court,  however,  stating  that 
if  no  defense  had  been  made  the  relief  would 
have  been  granted,  as  the  party  had  the  right 
to  elect  to  defend  either  at  law  or  In  equity. 

Relief  has,  however,  been  refused  quite  gen- 
erally on  the  ground  that  the  defense  that  the 
obligation  was  invalid  should  have  been  made 
in  a  court  of  law. 

Olddens  v.  Lea,  8  Humph.  133 :  Jones  t. 
Jones,  4  N.  C.  (Term  Bep.)  110 ;  and  Owens  v. 
Van  Winkle  Gin  &  Mach.  Co.  96  Ga.  40S,  31 
L.  R.  A.  707,  23  S.  E.  416, — are  cases  of  this 
kind. 

Til.  Contracts   far  compounding   crime. 

It  seems  that  as  to  contracts  of  this  nature 
the  courts  of  this  country  have  regularly  re- 
fused to  grant  an  Injunction  unless  some  special 
reason  therefor  Is  shovm. 

Thus,  in  Booker  v.  Wingo;  29  S.  C,  116,  7 
S.  E.  49.  an  Injunction  against  a  suit  on  a  note 
given  to  induce  the  payee  to  use  his  Infiueoce 
to  have  a  criminal  prosecution  against  the 
maker's  husband  stopped,  was  granted.  But 
the  ground  of  such  decision  was  that  the  maker 
was  a  married  w«cHnan,  and  therefore  the  note 
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interests  and  morals  of  social  life.  .  .  . 
Courts  of  equity  could  not,  without  staining 
the  administration  of  justice,  interfere  to 
save  the  party  from  the  lust  results  of  his 
•own  gross  misconduct,  when  the  failure  of 
success  in  the  scheme  would  manifestly  be 
the  sole  cause  of  his  praying  relief."  2 
Story,  Eq.  Jur.  §  697;  Adams,  Eq.  418. 
These  principles  are  so  well  established  that 
it  is  hardly  necessary  to  produce  authority 
in  their  support,  and  that  they  have  been 
recognized  by  this  court  is  plainly  evident 
^y  a  reference  to  the  cases  of  York  v.  Mer- 
riit,  77  N.  C.  213;  Sparks  v.  Sparks,  94  N. 
•C.  527,  and  authorities  cited.  There  are,  it 
is  true,  limitations  to  the  rule,  as  where  par- 
tics  are  not  equally  In  fault,  or,  as  in  the 
•case  of  usury,  where  the  borrower  is  consid- 
•«red  as  in  vinculo,  or  where  the  security  is 
:for  past  cohabitation;  and  there  are  cases 


where,  under  peculiar  circumstances,  con- 
siderations of  public  policy  will  be  best  sub- 
served by  granting  relief.  These  and  other 
instances  will  be  found  in  the  text-books  and 
notes  to  which  I  have  referred,  and  there 
seems  to  be  some  confusion  in  the  decided 
cases  upon  the  subject.  No  satisfactory  au- 
thority, however,  can,  in  my  opinion,  be 
found,  to  take  the  present  case  out  of  the 
general  rule.  If,  as  we  have  seen,  the  court 
will  not  interfere  where  the  consideration  is 
the  compounding  of  a  felony  or  the  commis- 
sion of  a  crime,  it  is  difficult  to  understand 
why  it  should  extend  its  relief  where  the 
consideration  is  for  the  commission  of  the 
otTense  alleged  in  the  complaint.  Certainly, 
considerations  of  public  policy  are  as  grave 
in  the  former  cases  as  in  the  latter.  Again, 
it  will  hardly  be  contended  that  the  plain- 
tiff A.  M.  Basket  is  not  equally  in  fault. 


was  void  as  to  her,  although  the  court  states  in 
the  opinion  that  the  contract  was  still  execu- 
tory. 

And  in  James  v.  Roberts,  18  Ohio,  548,  an 
Injunction  was  granted  to  restrain  the  collec- 
tion of  a  note  and  mortgage  executed  under 
threats  of  a  groundless  prosecution.  The  re- 
lief, however,  was  granted  on  the  ground  that 
-a  true  public  policj  required  that  all  ground- 
less prosecutions  should,  if  possible,  be  pre- 
Tented.  and  every  facility  afforded  the  innocent 
to  escape  such  a  calauilty,  and  that  an  innocent 
iperson  might  properly  aSk  to  be  relieved  from 
the  consequences  of  a  groundless  charge. 

And  in  Porter  v.  Jones,  6  Coldw.  SIS,  an  In- 
junction was  granted  against  an  action  at^ 
law  on  a  note  given  in  consideration  of  the 
compounding  of  a  felony,  on  the  ground  that 
public  policy  would  be  subserved  thereby,  the 
court  stating  that  if  the  contract  were  executed 
no  relief  would  be  granted,  but  that  as  It  was 
executory  only  the  court  might,  In  its  discre- 
tion, grant  relief  where  the  public  interests 
would  be  promoted  thereby. 

In  Whitenack  t.  Ten  Eyck,  8  N.  J.  Eq.  249, 
an  injunction  against  assigning  or  bringing 
suit  on  notes  was  refused  on  the  ground  that 
the  evidence  failed  to  show  that  they  were  given 
-to  compromise  a  public  offense  as  claimed. 

In  WlUiams  v.  Englebrecht,  87  Ohio  St.  388, 
the  court  states  that  an  action  will  not  He 
to  restrain  an  action  of  ejectment  on  a  mort- 
gage given  to  compound  a  felony,  although  the 
question  really  before  the  court  was  whether 
such  a  defense  was  available  In  an  action  by 
the  mortgagee  to  recover  possession  of  the 
land. 

In  Gotwalt  v.  Neal,  26  Md.  484,  an  Injunction 
to  restrain  the  defendant  from  disposing  of  land 
deeded  to  him  by  plaintiff  to  induce  him  not 
to  institute  threatened  prosecutions  for  em- 
bezsslement,  was  refused  on  the  ground  that,  as 
the  parties  were  in  pari  delicto,  no  relief  should 
•be  granted  to  either  party. 

In  Allison  v.  Hess,  28  Iowa,  888,  a  deed  of 
Isnd  was  given  In  consideration  that  the 
grantee  should  give  back  to  the  grantor  a  lease 
for  eight  months,  and  not  appear  as  a  witness 
In  a  criminal  prosecution  against  the  letter's 
iKm,  and  it  was  held  that  an  action  of  forcible 
entry  and  detainer  under  the  lease  would  not 
-be  enjoined  at  the  instance  of  the  grantor,  on 
the  ground  that  the  parties  were  in  fMiri  de- 
lictOt  and  no  affirmative  relief  should  be  afford- 
•ed  to  either. 

And  in  Turley  t.  Edwards,  18  Mo.  App.  676, 
the  court  states  that  an  action  cannot  be  maln< 


enforcement  of  a  deed  of  trust  securing  the 
same,  given  to  prevent  a  threatened  arrest  and 
prosecution  of  the  maker's  son,  if  he  knowingly 
and  without  compulsion  entered  into  such  trans- 
action so  as  to  be  in  pari  delicto. 

And  Adams  v.  Barrett,  6  Ga.  404,  holds  that 
an  action  of  ejectment  by  one  to  whom  a  deed 
had  been  executed  in  consideration  of  the  aban< 
donment  by  the  grantee  of  a  criminal  prosecu- 
tion against  the  grantor  would  not  be  enjoined 
on  the  ground  that  a  court  of  equity  will  not 
grant  any  relief  to  a  party  in  pari  delicto 
against  the  consequences  of  a  consummated 
contract,  the  court  holding  that  the  contract 
was  executed  by  the  delivery  of  the  deed. 

And  in  Rock  v.  Mathews,  35  W.  Ta.  537,  14 
L.  R.  A.  508,  14  S.  W.  137.  on  Injunction 
against  a  sale  under  a  deed  of  trust  to  sureties 
on  a  postmaster's  bond  to  enable  them  to  set- 
tle an  embezzlement  by  the  postmaster  and  pre- 
vent a  prosecution  against  him,  was  refused 
on  the  ground  that  the  parties  were  in  pari 
delicto,  the  contract  was  fully  executed,  and 
that  in  such  case  the  court  would  leave  the 
parties  where  it  found  them. 

And  in  Cowles  v.  Raguet,  14  Ohio,  88,  land 
had  been  sold  under  a  second  mortgage  subject 
to  a  prior  mortgage,  but  for  full  value.  The 
court  held  that  the  surplus  after  paying  the 
second  mortgage  should  be  used  to  redeem  from 
the  first  mortgage,  although  it  was  void  as  hav- 
ing been  given  to  Induce  the  mortgagee  to  refrain 
from  instituting  a  criminal  prosecution  against 
the  mortgagor's  son,  even  though  the  mortgagor 
objected  to  the  redemption.  In  this  case  the 
court  held  that  the  mortgage  was  an  executed, 
and  not  an  executory,  contract,  and  that  a 
refusal  to  permit  the  redemption  would  amount 
to  an  injunction  against  an  executed  illegal 
contract;  and  that  It  Is  the  policy  of  the  law 
in  cases  of  such  contracts  to  leave  the  parties 
where  it  finds  them. 

In  England,  on  the  contrary,  an  Injunction 
has  been  granted  In  such  cases. 

Thus,  in  Osbaldlston  v.  Simpson,  13  Sim. 
613,  7  Jur.  736,  an  injunction  was  granted 
against  negotiating  or  suing  on  notes  given  to 
prevent  a  prosecution  for  cheating  at  cards. 

And  in  Williams  t.  Bayley,  L.  R.  1  H.  L. 
200,  85  L.  J.  Ch.  N.  S.  717,  14  L.  T.  N.  S.  802. 
12  Jur.  N.  S.  875,  an  injunction  was  granted 
to  restrain  an  action  on  an  agreement  entered 
into  by  a  father  to  prevent  a  prosecution  of 
his  son  for  forgery,  although  no  direct  threat 
was  made  and  no  distinct  promise  not  to  prose- 
cute was  given,  the  court  holding  that  it  was 


tained  to  enjoin  the  collection  of  notes,  and    In  effect  the  compounding  of  a  felony,  and  that 
48  L.  R.  A.  64 
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Indeed,  it  appean  from  tlie  written  agree- 
ment executed  contemporaneooaly  with  the 
mortgage,  that  he  waa  the  moving  party  in 
the  transaction.  The  proposition  was  made 
by  him,  and  it  is  perfectly  clear  that  his 
guilt  is  equal,  if  not  greater,  than  that 
of  the  defendant  Again,  if  it  be  con- 
ceded that  he  is  entitled  to  relief  on  the 
ground  that  a  part  of  the  contract  (the 
note)  is  executory,  the  court  would  only 
grant  it  upon  terms;  and  as  the  mortgagee 
has,  under  the  agreement,  so  credited  the 
note  that  everything  is  eliminated  except 
certain  expenses  and  counsel  fees  and  a  pre- 


existing d^t,  leaving  only  a  balance  of  about 
$200,  it  would  seem  very  clear  that  the 
court,  even  if  it  interfered,  would  not  place 
him  in  any  better  condition.  The  expenses 
and  counsel  fees  were  actually  expended  in 
furtherance  of  his  own  proposition,  and  it 
would  seem  a  complete  reversal  of  tJie  max- 
im. In  pari  deiicto  meliar  est  oondxiio  defen^ 
dentis,  to  so  use  the  equitable  power  of  the 
court  as  to  extricate  the  plaintiff  from  the 
position  in  which  he  has  placed  himself,  and 
put  the  entire  expense  of  carrying  out  his 
own  proposition  upon  the  shoulders  of  the 
defendant    No  clearer  case  can,  in  my  opin- 


for   purposes   of   public   atility   It   should    be 
stamped  witb  tnvaUdlty. 

7III.  MUceUaneout. 

In  McOuIre  v.  Ashbj,  1  Rand.  (Va.)  76.  an 
Injunction  was  granted  to  prevent  a  sale  under 
a  deed  of  trust  griven  for  the  benefit  of  an  un- 
chartered bank,  and  therefore  void  under  the 
Virginia  statutes.  The  court  in  this  case  said 
that  a  court  of  equity,  as  well  as  a  court  of 
law,  would  interfere  to  prohibit  the  effect  of 
contracts  made  in  violation  of  laws  enacted  for 
the  public  good. 

In  Carey  v.  Smith,  11  Oa.  539,  an  action  to 
enjoin  the  assignee  of  an  insolvent  bank  from 
recovering  from  a  stockholder,  who  partici- 
pated in  the  bank's  doing  business  before  Its 
capital  stock  was  paid  in,  on  his  liability  for 
the  redemption  of  bank  blHs  issued,  the  court 
said  that  where  parties  are  concerned  in  Illegal 
transactions,  whether  mala  prohibita  or  mala 
in  Be,  courts  of  equity  will  not  interfere  to 
grant  any  relief. 

In  Cone  v.  Russell,  48  N.  J.  Eq.  208,  21  Atl. 
847,  an  Injunction  was  allowed  against  the  use 
of  a  proxy  Irrevocable  for  five  years  to  vote 
corporate  shares  of  stock,  executed  in  pursu- 
ance of  an  agreement  by  the  one  to  whom  the 
proxy  was  given  to  so  vote  the  shares  that  one 
of  those  giving  the  proxy  should  be  continually 
employed  as  manager  of  the  corporation  at  a 
specified  salary.  The  court  In  this  case  held 
that  the  complainant  was  seeking  to  undo,  as 
far  as  possible,  the  wrong  done  by  virtue  of 
the  illegal  agreement,  and  that  in  such  case  the 
maxim  In  pari  delicto  potior  eet  conditio  de- 
fendentis,  did  not  apply. 

In  Roberts  v.  Roberts,  4  Eng.  Bxch.  Rep. 
448,  the  court  granted  an  injunction  against  an 
action  of  ejectment  pending  a  suit  to  set  aside 
the  deed  on  the  ground  that  It  had  been  exe- 
cuted solely  for  the  fraudulent  purpose  of  giv- 
ing the  grantee,  who  was  the  grantor's  brother, 
a  colorable  qualification  to  kill  game.  The  In- 
junction was  subsequently  dissolved  and  the 
ejectment  suit  tried,  the  case  being  reported 
in  2  Barn.  &  Aid.  367.  resulting  in  a  verdict  In 
favor  of  the  plaintiff  therein  on  the  ground 
that  the  defendant  could  not  prove  his  own 
fraud  to  set  aside  a  deed  valid  on  its  face. 

In  McWilliams  v.  Phillips.  51  Miss.  106,  a 
note  had  been  given  to  the  county  treasurer  in 
consideration  of  a  license  to  sell  liquor  in  vio- 
lation of  a  statute  requiring  payment  In  money. 
The  maker  brought  an  action  to  enjoin  fore- 
closure of  a  mortgacre  securing  the  note,  and 
an  Injunction  was  granted,  the  court  holding 
on  afflrming  the  injunction  order  that  the  note 
was  void  and  the  parties  in  pari  delicto.  The 
opinion  states  that  the  complainant  appeals  to 
the  court  on  the  ground  that  the  parties  are 
equally  guilty,  and  therefore  the  court  ought 
not  to  allow  one  party  to  get  the  fruits  of  the 
llie?«I  act,  and  the  holding  of  the  court  Is 
48  L.  ^    A. 


that  such  defense  may  be  set  up  against  an.  ex- 
ecutory Illegal  contract,  but  not  where  It  hae 
been  fully  executed. 

In  Yard  v.  Pacific  Mat.  Ins.  Co.  10  N.  J.  £<]. 
480,  64  AnoL  Dec.  467,  an  Injunction  against 
an  action  at  law  on  bonds  given  for  capital 
stiick  of  an  Insurance  company  asked  for  on 
the  ground  that  the  company  should  have  re- 
quired payment  In  cash,  and  could  not  legally 
take  individual  obligations  In  Men  of  stock  and 
proceed  with  Its  business  before  the  stock  waa 
actually  paid  In,  was  refused  on  the  grotmd 
that  the  complainant  was  a  party  to  the  Il- 
legality, and  could  not  invoke  the  aid  of  eqnlty 
to  relieve  him  from  his  own  voluntary  acts. 
and  that  public  policy  required  the  enforcement 
of  paymoit  rather  than  the  contrary. 

The  chancellor  In  the  court  below  held  tliat 
a  court  of  equity  ought  not  to  Interfere  witb 
the  proceedings  at  law  to  aid  the  complainant 
In  the  legal  defense,  if  It  was  one  sought  to  be 
set  up  against  payment  of  the  bonda. 

In  Elllcott  V.  Chamberlin,  38  K.  J.  Bq.  604., 
48  Am.  Rep.  827,  an  injunction  against  an  ac- 
tion on  a  note  given  by  a  legatee  to  the  executor 
in  consideration  of  the  letter's  renouncing  hi* 
trust  was  refused  on  the  ground  thaC  although 
such  contract  was  Illegal  as  against  public  pol- 
icy, the  defense  could  be  set  up  in  a  court  of 
law. 

In  Simpson  v.  Howden,  3  My  I.  ft  C.  97.  1 
Jur.  703,  the  court  refused  to  entertain  a  snlt 
to  enjoin  an  action  at  law  on  an  agreement  by 
promoters  of  a  railroad  to  pay  a  qieclfied 
amount  to  an  owner  of  land  on  the  Intended 
line  in  consideration  of  his  not  opposing  the 
bill,  and  with  the  understanding  that  a  bill 
to  change  the  line  should  subsequently  be 
passed,  as  the  question  as  to  the  legality  of  the 
agreement  might  be  decided  at  law. 

In  Evans  v.  Richardson,  3  Merlv.  469,  an 
Injunction  ag^alnst  an  action  on  a  contract  be- 
tween a  citizen  of  the  United  States  and  a 
citizen  of  the  United  States  an^^  also  of  Eng- 
land for  the  exportation  of  goods  from  England 
to  America  during  time  of  war  was  dissolved 
on  the  ground  that  the  contract  was  Illegal, 
and  that  the  parties  should  therefore  be  left 
to  their  remedy  at  law. 

In  Creath  v.  Sims,  5  How.  102,  12  L.  ed.  Ill, 
and  Sample  v.  Harnes.  14  How.  70.  14  Lu  ed. 
330,  the  plaintiff  asked  for  an  Injunction  to 
stay  proceedings  upon  a  Judgment  on  a  note 
for  the  purchase  price  of  slaves  on  the  ground 
that  their  purchase  was  designed  to  be,  and 
was.  a  fraud  on  the  Constitution  and  laws  of 
Mississippi  forbidding  the  Introduction  of 
slaves  as  merchandise.  The  injunction  was  re- 
fused on  the  ground  that  the  parties  were  m 
pari  delicto,  and  must  be  left  In  the  position  in 
which  they  had  placed  themselves.  Although 
Judgments  had  been  rendered  In  these  cases 
the  decisions  do  not  seem  to  have  been  affected 
thereby.  J.  H.  B. 
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ion,  be  oonceived  for  the  application  of  the 
rule,  than  the  present. 

Furthermore,  it  is  a  fundamental  princi- 
ple that  a  court  of  equity  never  interferes 
where  there  is  a  complete  defense  at  law. 
High,  Inj.  §  473.  In  the  present  case  it  is 
said  that  the  mortgage  is  utterly  void.  If 
this  be  so,  there  is  no  occasion  for  equitable 
relief,  not  even  on  the  ground  that  it  is  nec- 
essary to  discover  and  preserve  the  evidence 
of  its  illegality,  as  the  contemporaneous 
agreement  executed  by  all  of  the  parties  is 
plenary  proof  of  the  vitiating  elements  2 
Story,  £q.  Jur.  §  700.  This  consideration, 
as  well  as  the  firmly  established  rule,  in  pari 
delicto,  etc.,  is  also  a  complete  bar  to  the 
prayer  that  the  deed  be  canceled  on  the 
ground  that  it  is  a  cloud  upon  plaintiff's 
title.  Ihid.  Public  policy  will  be  far  bet- 
ter subserved  by  leaving  the  plaintiff  where 
hi^  illegal  conduct  has  placed  him,  than  by 
encouraging  him  in  another  attempt  to  vio- 
late the  law  by  the  assurance  that  a  court 
of  equity  will  always  stand  ready  to  relieve 
him  against  the  conseouenoes  of  his  unsuc-* 
cessful  experiments.  "The  suppression  of  il- 
legal contracts  is  far  more  likely,  in  general, 
to  be  accomplished  by  leaving  the  par- 
ties without  remedy  against  each  other, 
and  by  thus  introducing  a  preventive  check 
naturally  connected  with  a  want  of  confi- 
dence, and  a  sole  reliance  upon  personal  hon- 
or. And  so  accordingly  the  modem  practice 
is  established.'*  1  Story.  Eq.  Jur.  S  29S. 
The  case  of  Patterson  v.  Donner,  48  Cal.  369, 
cited  in  the  opinion  to  the  effect  that  a  mort* 
gage  given  to  secure  money  upon  an  agree- 
ment against  public  policy  does  not  devest 
the  title,  does  not  aid  the  plaintiff;  for,  if 
the  title  is  not  devested,  there  is  certainly 
no  occasion  for  resorting  to  a  court  of 
equity,  where  the  illegality  is  evidenced,  as 


in  this  case,  by  the  contemporaneous  agree- 
ment referred  to.  The  case,  however,  decides 
the  other  way.  It  holds  that  the  title  pass- 
es, but  that  the  performance  of  the  illegal 
condition  will  not  devest  the  title  of  the< 
grantee.  The  case  cited  from  Indiana  is 
equally  inapplicable,  as  it  was  an  action  at 
law  to  enforce  an  illegal  executory  agree- 
ment; and  it  was,  of  course,  held  that  the 
defendant  could  plead  the  illegality  of  the 
consideration.  The  case  from  Maryland  is 
also  inapplicable,  as  it  was  an  action  to  fore- 
close a  mortgage  given  upon  an  ill^al  con- 
sideration, and  the  court  refused  relief.  It 
is  no  authority  that  the  court  would  have 
aided  the  mortgagor,  had  he  been  seeking  a 
decree  for  cancelation.  The  case  of  Will" 
yams  v.  Bullmore,  33  L.  J.  Gh.  N.  S.  461, 
cites  no  authority.  It  seems,  however,  that 
the  mortgagee  was  seeking  foreclosure,  and 
that  this  action  was  consolidated  with  one 
brought  by  the  mortgagor  for  cancelation. 
Under  these  circumstances,  there  was  a  de- 
cree for  cancelation.  It  is  doubtful  whether 
the  court  would  have  made  such  a  decree  had 
not  the  mortgagee  been  seeking  foreclosure. 
However  this  may  be,  it  cannot  be  regarded 
as  sufficient  authority  to  overturn  the  well- 
established  rule  embodied  in  the  maxim 
which  I  have  quoted.  There  is  nothing  in 
the  reference  to  Pomeroy's  Equity  Jurispru- 
dence which  at  all  countenances  relief  under 
the  circumstances  of  this  case.  The  defend- 
ant has  already  agreed  to  terms  as  favorable 
as  would  be  imposed  by  a  court  of  equity. 
I  think  that  A.  M.  Basket  has  no  standing  in 
a  court  of  equity,  and  that  under  the  circum- 
stances he  is  entitled  to  no  relief.  To  inter- 
fere in  his  behalf  would  be  giving  aid  and 
comfort  to  the  nooving  party  in  this  illegal 
transaction. 
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!•     As«essliiff  lot*  for  so-called  benefits 
in  proportion  to   their  frontaare,   and 

making  the  aggregate  of  benefits  closelj  ap- 
proximate tbe  total  cost  of  the  work,  are  cir- 
cumstances too  significant  not  to  arouse  sus- 
picion that  benefits  were  not  considered,  al- 
though the  board  making  the  assessment  say 
they  viewed  the  premises  and  exercised  their 
Jndgment,~-especlally  when  there  was  a  deep 
ent  opx>osIte  some  of  the  lots,  and  a  deep 
fill  opposite  othera 
S.  An  assessment  purporting  to  be 
made  according  to  benefits  will  not  be 
sustained,  although  the  board  making  it  say 
they  Tiewed  the  premises  and  exercised  their 


judgment,  if  the  facts  and  circumstances 
show  quite  conclusiyely  that  they  could  not 
have  exercised  their  judgment  In  arriving  at 
the  result. 

8.  Tbe  reniedF  by  appeal  from  a 
-vrronirfnl  assessment  under  the  charter 
of  Milwaukee,  subchap.  7,  |  11,  Is  not  exclu- 
sive of  a  remedy  in  equity,  where  the  assess- 
ment is  shown  to  be  arbitrary  and  fraudulent. 

4.  A  petition  from  abnttlnir  lotovvners 
is  not  a  necessary  condition  of  tbe 
improvement  of  an  alley-,  under  the 
charter  of  Milwaukee,  subchap.  7,  |  6,  when 
the  council  follow  the  technical  course  of 
procedure  therein  mapped  out. 

Q.  An  assessment  for  arradlnir  an  alley, 
based  solely  on  the  cost  of  the  work  in  front 
of  the  abutting  lots,  without  regard  to  bene- 
fits, and  apportioned  by  the  front  foot,  is 
arbitrary  and  void. 

O.  An  injunction  airainst  a  'vrronarfnl 
assessment  for  tbe  arradinir  and  pav- 


Note. — As  to  necessity  of  special  benefits  to 
sastaln  local  assessments,  see  Asberry  t.  Roan- 
oke (Va.)  42  L.  B.  A.  636,  and  note;  Detroit 
T.  Cbapln  (Mich.)  42  L.  B.  A.  638;  Weed  v. 
48  L.  R.  A. 


Boston  (Mass.)  42  L.  B.  A.  642 :  Bolph  v.  Far- 
go (N.  D.)  42  L.  B.  A  646;  Hutcheson  ▼.  Stor- 
rie  (Tex.)  45  L.  B.  A.  289;  and  Schroder  y. 
Qyerman  (Ohio)  47  L.  B.  A.  156. 
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iBff  of  an  mlley,  where  the  work  hai  been 
leg&Uy  authorized,  should  not  include  an  or- 
der for  the  restoration  <rf  the  alley  to  Ita 
original  condition,  but  should  extend  only  to 
a  stay  of  proceedings  under  the  Inyalld 
'  assessment,  and  under  Rev.  Stat.  1898,  f 
1210e,  the  court  may  direct  a  reassessment. 

(February  2,  1900.) 

APPEAL  by  defendant  city  from  a  judg- 
ment of  the  Superior  Court  for  Milwau- 
kee County  in  favor  of  plaintiff  in  an  action 
brought  to  enjoin  the  grading  of  an  alley  in 
the  rear  of  plaintiff's  property.    Reversed. 

Statementby  Bardeen,  J.: 

This  action  was  brought  by  the  plaintiff 
to  restrain  the  city  of  Milwaukee  and  its 
contractors  from  grading  an  alley  at  the  rear 
of  his  lot  in  Muskego  Avenue  Heights,  in  the 
eleventh  ward  of  the  city,  said  lot  being  de- 
scribed as  "lot  15  of  block  1,"  and  has  a 
frontage  on  the  alley  of  28.23  feet.  The 
alley  runs  south  from  Burnham  street  to  a 
point  about  110  feet  from  the  south  line  of 
the  block,  and  then  turns  west,  and  opens 
into  Eighteenth  avenue.  A  profile  of  the 
alley  shows  that  before  it  was  improved  the 
surface  of  the  ground  was  very  irregular, 
there  being  hills  and  depressions  to  such  an 
extent  as  to  render  it  impassable.  Towards 
the  north  end  was  a  hill,  and  near  the  turn 
where  plaintiff's  lot  was  situated  there  was 
a  depression  requiring  a  fill  of  several  feet. 
The  grade  of  the  alley  was  duly  fixed  and  es- 
tablished by  an  ordinance  of  the  common 
council  on  June  8, 1896.  On  August  3, 1896, 
the  board  of  public  works  recommended  to 
the  council  that  this  alley  be  graded  and 
paved  from  a  point  236  feet  south  of  the 
south  line  of  Burnham  street  to  its  western 
terminus  on  Eighteenth  avenue,  and  made 
the  proper  estimate  of  cost.  On  the  same 
day  a  resolution  was  introduced  in  the  coun- 
cil, which  recited  that  it  was  necessary  for 
the  public  interests  to  grade  and  pave  this 
alley,  for  the  reason  that  it  was  "inadequate, 
inconvenient,  and  unsafe  for  the  public  use^ 
thereof,  for  the  passage  of  foot  passengers* 
and  vehicles,  and  for  the  drainage  of  water 
therefrom,"  and  that  it  was  necessary  to  cause 
said  work  to  be  done  without  a  petition 
therefor  from  the  owners  of  the  property 
fronting  thereon,  for  the  reason  that  they 
had  negligently  failed  to  make  said  alley 
"in  a  safe  and  suitable  condition  for  public 
use,  and  had  negligentiy  failed  to  present  to 
this  common  council  a  lawful  petition  there- 
for;" and  the  board  was  authorised  to  have 
the  work  done  in  accordance  with  their 
recommendation.  The  resolution  was  coun- 
tersigned by  the  city  comptroller,  and  re- 
ferred to  a  committee  on  August  3,  who 
reconmiended  its  adoption.  It  was  again 
referred  to  a  special  committee  on  August  17, 
who  likewise  recommended  its  adoption,  and 
was  duly  adopted  by  the  council  at  a  meet- 
ing held  on  August  31,  1896.  No  petition 
for  the  work  was  ever  presented  to  the  coun- 
cil. After  the  adoption  of  this  resolution, 
the  board  of  public  works  made  an  assess- 
ment of  benefits  against  the  adjoining  lots, 
48  L.  R.  A. 


which  the   court    finds    was   arbitrary  and 
fraudulent,  for  the  reason  that  the  board  did 
not  consider  the  benefit  to  the  owners  of  ad- 
joining property,  and  did  not  consider,  with 
reference  to  the  lots,  the  injury  which  might 
result  to  the  owners  by  reason  of  said  woric, 
but  made   an   arbitrary  assessment,   based 
solely  upon  the  cost  of  the  work  in  front  or 
abutting  upon  said  lots,  respectively,  at  the 
uniform  rate  of    $1  per    foot  front.    Bids 
were  duly  called  for,  and  on  June  11,  1897, 
the  board  entered  into  a  contract  for  doing 
the  work  with  the  defendants  Riemer  and 
Miller.  On  the  following  day  the  contractors 
commenced  their  work.    This    action    was 
commenced,  and  an  injunction  sought,  which 
was  denied  by  the  court.    During  the  pend- 
ency of   the   suit   the  work  proceeded,  and 
earth  was  filled  in  at  the  rear  of  plaintiff's 
lot  from  4  to  6  feet  deep.    In  doing  the  work 
the   contractors     placed     earth,  which  ex- 
tended upon  the  plaintiff's  lot,  for  the  lateral 
support  of  the  embankment  in  the  alley,  from 
11  inches  to  13  feet.    A  fence  at  the  rear  of 
the  lot  was   broken   down,  and   access  to  a 
watercloset  at  the  rear  end  of  the  lot  was  ob- 
structed.   The  court  found  that  the  plain- 
tiff's property  had  been  damaged  to  the  ex- 
tent of  $500,  and  that  he  had  sustained  no 
benefits  therefrom ;  that  all  of  the  lots  on  the 
east  side  of  the  alley   running  north    and 
south  were  similarly  affected  and  encroached 
upon,  and  no  damages  in  any  instance  had 
been  awarded.    The   maps   and   profiles    in 
evidence  show  quite  a  large  hill  at  the  north 
end  of  the  proposed  improvement,  and  lesser 
hills  and  depressions  along  the  line  of  the 
alley,  so  that  along  some  of  the  lots  there 
would  be  a   cut  of  considerable  depth,    and 
others  a  fill  of  several  feet.  The  court  found. 
as  conclusions  of  law,  that  the  assessment  of 
benefits  made  by  the  board  of  public  works 
was  in  violation  of  the  charter  of  the  city, 
a  fraud     upon    plaintiff,  and  oonsequentiy 
void;  that   the  work   done   was   i>erformed 
without  lawful  authority,  and  created  an  ob- 
struction in  the  alley,  and  was  a  nuisance; 
that  the  taking  of  plaintiff's  property  for  the 
purpose   of   grading  the   alley  was   without 
lawful  authority,  and  constituted  a  continu- 
ing trespass.     A  judgment  for  plaintiff  was 
entered  in  substance  as  follows:      (1)   That 
the  city  and  its  contractors  and  servants  be 
perpetually  enjoined  from  filling,  pavin^^,  or 
otherwise  obstructing  the  alley  under   the 
resolution  of  the  council   or  assessment   of 
benefits  mentioned.     (2)  That  the  same  par- 
ties be  perpetually  enjoined  from  depositing 
earth  or  other  materials  upon  plaintiff's  lot, 
or  otherwise  encroaching  thereon.   (3)  That 
the  city  and  its  contractors  be  required  to  re- 
store said  alley  for  its  entire  length,  coTered 
by  the  resolution  for  grading,  "to  its  ori^nal 
grade  and  condition  as  the  same  was  inunedi* 
ately  prior  to  the  grading,  filling,  and  paving 
thereof,"  by  removing  therefrom  the  earth. 
etc.,  deposited  thereon  in  doing  such  work. 
(4)  That  the  city  and  its  contraetors  be  re- 
quired to  restore  the  plaintiff's  premises  to 
their  original  condition  they  were  in  prior 
to  said  work.     (6)  That    the    city    be    re- 
strained from  issuing  any  certificates  to  the 
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oontractora  by  reason  of  the  assessment  of 
benefits  made  by  the  board  herein  referred  to. 
(6)  That  the  plaintiff  recover  costs.  Due 
exceptions  to  the  findings  were  filed,  and  the 
city  appeals  from  those  portions  of  the  judg- 
ment  herein  numbered  1  and  3. 

Messrs.  Cavl  Riu&se  and  A.  B.  May*  for 

appellant: 

The  power  to  establish  grades  of  alleys 
and  streets  must  be  exclusive  in  the  common 
council. 

Brandt  ▼.  MUwaukee,  60  Wis.  386,  34  N. 
W.  246. 

Of  the  necessity  or  expediency  of  its  exer- 
cise, the  governing  body  of  the  corporation, 
and  not  the  court,  is  the  judge. 

2  Dill.  Mun.  Ck>rp.  4th  ed.  §  686. 

Where  public  safety  and  public  conven- 
ience require  the  street  to  be  graded  to  ren- 
der it  safe  and  suitable  for  public  use,  the 
city  is  not  liable  for  damages  unless  the  stat- 
ute expressly  provides  for  them. 

Wallich  V.  Manitowoc,  67  Wis.  9,  14  N.  W. 
812;  Smith  v.  Eau  Claire,  78  Wis.  457,  47  N. 
W.  830. 

The  city  is  not  liable  for  damages  if  the 
street  be  embanked  or  raised  in  reducing  it 
to  the  grade  line,  so  as  to  cut  off  or  render 
difficult  of  access  adjacent  property. 

2  Dill.  Mun.  Corp.  4th  ed.  §  990;  O'Oonnor 
▼.  Pittsburgh,  18  Pa.  187. 

All  the  proceedings  required  by  the  charter 
were  complied  with  for  the  grading  of  the  al- 
ley in  question. 

All  of  the  board  were  present  to  view  the 

§  remises,  and  they  assessed  the  benefits  and 
amages  after  such  view,  and  the  assessment 
was  the  judgment  of  the  three  commission- 
ers, and  not  reviewable  here. 

Johnson  v.  Milwaukee,  40  Wis.  324. 

The  assessment  of  damages  by  the  board 
was  of  a  quasi-judicial  nature,  involving  the 
exercise  of  deliberate  judgment  and  large  dis- 
cretion, and  the  honest  and  careful  exercise 
of  such  judgment  and  discretion  is  not  sub- 
ject to  revision  by  the  court  except  on  ap- 
peal,— ^in  this  case  provided  by  charter. 

15  Am.  k  Eng.  Enc.  Law,  p.  1148;  Fath  v. 
Koevpel,  72  Wis.  289,  39  N.  W.  539. 

The  grading  and  paving  were  not  per- 
formed without  lawful  authority,  and  as  per- 
formed do  not  create  and  constitute  an  ob- 
Btruction,  and  the  said  alley  is  not  a  nui- 
aance. 

Colclough  V.  Milwaukee,  92  Wis.  188,  65 
N.  W.  1039;  Bmith  V.  Eau  Claire,  78  Wis. 
467,  47  N.  W.  830. 

If  the  assessment  of  damages  by  the  board 
was  not  satisfactory  to  respondent,  he  had  a 
remedy  under  the  provisions  of  the  charter 
by  appeal,  and  is  not  entitled  to  an  injunc- 
tion. 

yichols  V.  Salem,  14  Gray,  490;  Reckner 
▼.  Warner,  22  Ohio  St.  275. 

On  petition  for  rehearing. 

Where  a  litigant  makes  his  choice  of  rem- 
edies, he  is  bound  by  that  choice,  and  cannot 
change  a  suit  in  equity  to  one  at  law  or 
f«c«  versa, 

Fraedrioh  ▼.  FUeth,  64  Wis.  186,  25  N.  W. 
48  L.  R.  A. 


28;  Brothers  v.  WiUiwms,  65  Wis.  401,  27  N. 
W.  167;  Fischer  v.  Laack,  76  Wis.  314,  45 
N.  W.  104. 

If  the  respondent  is  not  entitled  to  any 
damages  under  the  charter,  then  he  is  clear- 
ly not  entitled  to  any  damages  in  any  court 
or  in  any  proceeding. 

The  mere  grading  of  the  alley  is  not  a  tak- 
ing of  respondent's  land,  and  the  city  is  not 
li&le  for  the  consequential  damages,  there 
being  no  provision  in  the  charter  for  the  pay- 
ment of  damages  of  that  kind. 

Alexander  v.  Milwaukee,  16  Wis.  247 ;  Ear- 
rison  v.  Milwaukee  County  Supers.  61  Wis. 
663,  8  N.  W.  731 ;  Smith  v.  Eau  Claire,  78 
Wis.  469,  47  N.  W.  830;  Colclough  v.  MiU 
waukee,  92  Wis.  185.  65  N.  W.  1039. 

Mr,  Edffar  L*  Wood,  for  respondent: 

The  cost  of  raising  or  lowering  damaged 
premises  to  correspond  with  the  altered 
grade  of  a  public  highway  is  an  element  of 
damage  and  proper  to  be  included,  but  is  not 
the  sole  test  or  evidence  of  the  damage  sus- 
tained. 

Meinzer  ▼.  Racine,  74  Wis.  171,  42  N.  W. 
230. 

The  alleged  assessment  of  benefits  and 
damages  made  by  the  board  of  public  works 
comes  within  the  repeated  condemnation  of 
this  court,  and  is  void,  and  all  subsequent 
proceedings  founded  upon  it  are  likewise  in- 
validated by  it. 

lAehermann  v.  Milwaukee,  89  Wis.  346,  61 
N.  W.  1112;  Brown  v.  Oneida  County,  103 
Wis.  149.  79  N.  W.  216. 

The  honest  opinion  and  judgment  of  as- 
sessors, boards  of  review,  and  other  taxing 
officers  is  conclusive  upon  the  question  of 
valuation,  benefits,  and  damages;  but  where 
the  inequalities  or  overvaluations  are  shown 
to  be  so  great  as  to  be  evidence  of  bad  faith  or 
failure  U>  exercise  judgment,  and  are  shown 
to  be  grossly  unfair  and  unequal,  and  fail 
to  take  into  consideration  all  of  the  require- 
ments of  the  law  and  the  charter,  and  assess 
property  on  any  other  rule  than  that  of  ben- 
efits, taking  into  consideration  the  actual 
damages,  they  will  be  set  aside  as  void  by  a 
court  of  equity;  and  such  proceedings  will 
be  held  to  a  strict  compliance  with  the  law 
on  all  points  affecting  the  substantial  justice 
of  such  assessment. 

Pittelkow  V.  Milwaukee,  94  Wis.  651,  69 
N.  W.  803 ;  Boyd  v.  Milwaukee,  92  Wis.  468, 
66  N.  W.  603 ;  Hayes  v.  Douglas  County,  92 
Wis.  441,  31  L.  R.  A.  213.  65  N.  W.  482; 
Dietz  V.  Neenah,  91  Wis.  426.  64  N.  W.  299; 
Liebermann  v.  Milwaukee,  89  Wis.  346,  61 
N.  W.  1112;  Wright  v.  Forrestal,  65  Wis. 
341,  27  N.  W.  62;  Watkins  v.  Milwaukee,  52 
Wis.  101,  8  N.  W.  823;  Watkins  v.  Zwie- 
tusoh,  47  Wis.  613,  3  N.  W.  36;  Johnson  v. 
Milwaukee,  40  Wis.  315;  Dea/n  v.  Borch- 
senius,  30  Wis.  236;  Dean  v.  Charlton,  27 
Wis,  522 ;  Foote  v.  Milwaukee,  18  Wis.  276. 

The  charge  of  special  assessments  for 
local  improvements  against  adjacent  prop- 
erty can  be  sustained  as  a  lawful  exercise  ol 
the  power  of  taxation  only  when  such  assess- 
ment is  made  and  levied  upon  the  basis  ol 
benefits  actually  received  from  such  improve^ 
ment  by  the  property  assessed. 
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Norwood  T.  Baker,  172  U.  S.  269,  43  L.  ed. 
443,  19  Sup.  Ct.  Rep.  187;  Weed  v.  Boston, 
172  Mass.  28,  42  L.  R.  A.  642,  51  N.  E.  204; 
Detroit  v.  Judge  of  Recorder's  Ct.  112  Mich. 
588,  sub  nom,  Detroit  v.  Chapin,  42  L.  R.  A. 
638,  71  N.  W.  149;  Asberry  y.  Roanoke,  91 
Va.  562,  42  L.  R.  A.  636,  22  S.  E.  360. 

The  board  did  not  base  their  oondusion 
apon  the  question  of  increase  or  decrease  in 
the  value  of  the  property,  but  solely  upon  an 
arbitrary  assumption  Uiat  the  construction 
of  the  alley  was  a  benefit  to  the  amount  of 
$i  per  running  foot. 

Drummond  v.  Eau  Claire,  85  Wis.  563,  55 
N.  W.  1028. 

Where  the  actual  damages  are  so  grossly 
disproportionate  to  the  findings  of  the  board 
of  public  works  as  to  leave  no  inference  but 
that  the  action  of  the  board,  while  an  appar- 
ent compliance  with  the  charter  provision, 
was,  in  fact,  an  actual  disregard  of  such 
rule, — a  total  failure  to  exercise  any  judg- 
ment in  the  premises, — ^it  is  such  a  substan- 
tial noncompliance  with  the  charter  provi- 
sion as  to  render  their  acts  wholly  void  and 
nugatory. 

Brown  v.  Oneida  County,  103  Wis.  149,  79 
N.  W.  220;  Boyd  v.  Milvoaukee,  92  Wis.  458, 
66  N.  W.  603;  Dietz  v.  Neenah,  91  Wis.  426, 
64  N.  W.  299;  Ltebermann  v.  Milwaukee,  89 
Wis.  346,  61  N.  W.  1112;  Johnson  v.  Mil- 
waukee, 40  Wis.  315. 

The  estimate  of  oost>  and  the  certificate 
against  the  plaintiff's  property,  include  the 
cost  and  expense  of  the  filling  in  upon  the 
plaintiff's  own  lot  to  furnish  lateral  support 
for  the  alley;  and  the  entire  assessment,  be- 
ing based  upon  a  foot-front  rule  including 
the  entire  assessment  as  to  all  the  lots 
similarly  situated,  includes  this  unlawful 
and  unauthorized  element,  which  so  involves 
the  entire  assessment  as  to  vitiate  the  whole. 

Boyd  V.  Milwaukee,  92  Wis.  456,  66  N.  W. 
603. 

The  appropriation  of  the  plaintiff's  prop- 
erty and  that  of  the  adjoining  owners  to 
furnish  lateral  support  for  this  embankment 
was  without  authority  of  law,  and  was  a 
taking  of  private  property  for  public  use 
without  a  pretense  of  compensation  thereof, 
or  proceedings  for  the  condemnation  thereof, 
or  the  consent  of  the  owner. 

Harrison  v.  Milwa/ukee  County  Supers.  51 
Wis.  646,  8  N.  W.  731;  Vanderlip  v.  Grand 
Rapids,  73  Mich.  522,  3  L.  R.  A.  247,  41  N. 
W.  677 ;  Smith  v.  Eau  Claire,  78  Wis.  461, 

47  N.  W.  830. 

The  proceedings  under  which  the  grading 
and  paving  of  the  alley  was  to  be  done  being 
void,  the  plaintiff  was  not  confined  to  the 
charter  remedy  of  appeal  from  the  assess- 
ment of  the  board  of  public  works  as  ap- 
proved by  the  common  council,  but  was  en- 
titled to  proceed  by  injunction  to  restrain 
the  doing  of  the  work  and  the  issuance  of  the 
certificate  therefor  against  his  property. 

Crossett  v.  Janesville,  28  Wis.  426;  Wil- 
son V.  Mineral  Point,  39  Wis.  160;  Watkins 
V.  Milwaukee,  55  Wis.  338,  13  N.  W.  222; 
Meinzer  v.  Racine.QS  Wis.  244,32  N.  W.  139 ; 
70  Wis.  566,  36  N.  W.  260;  74  Wis.  166,  42 
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N.  W.  230;  Boyd  v.  Milwaukee,  92  Wis.  458, 
66  N.  W.  603;  Pittelkow  v.  MUwaukee,  94 
Wis.  656,  69  N.  W.  803. 

The  unauthorized  grading  and  filling  of 
the  alley,  whether  abutting  upon  the  plain- 
tiff's property  or  otherwise,  constitute  a 
threatened  nuisance,  properly  restrainable 
by  injunction. 

Buchner  v.  Chioayo,  M.  d  N,  W.  B.  Co.  60 
Wis.  273,  19  N.  W.  56;  Oshtosk  v.  Mil- 
waukee d  L.  W.  R.  Co.  74  Wis.  534,  43  N.  W. 
489. 

On  petition  for  rehearing. 

It  is  res  judicata  that  the  plaintiff  has  sus- 
tained great  damages  by  grading  done  by  the 
city,  without  lav^iU  authority,  upon  the 
alley  adjoining  his  property. 

In  such  case  the  plaintiff  may  recover  his 
full  damages  in  an  action  brought  for  that 
purpose. 

Drummond  v.  Eau  Claire,  85  Wis.  560,  55 
N.  W.  1028;  79  Wis.  102,  48  N.  W.  244; 
Pittelkow  V.  Milwaukee,  94  Wis.  656,  69  N. 
W.  803;  Addy  v.  JanesviUe,  70  Wis.  405.  35 
N.  W.  931 ;  Meinzer  v.  Racine,  68  Wis.  245. 
32  N.  W.  139;  70  Wis.  566,  36  N.  W.  260; 
Dore  y.  Milwaukee,  42  Wis.  118;  Crossett  v. 
JanesviUe,  28  Wis.  426;  Owens  v.  Milwaukee, 
47  Wis.  461,  3  N.  W.  3 ;  Smith  v.  Eau  Claire, 
78  Wis.  463,  47  N.  W.  830. 

If  the  plaintiff  is  entitled  to  damages, 
ought  not  the  court  in  this  action  to  award 
them,  as  found,  and  end  the  litigation? 

Pinkum  v.  Eau  Claire,  81  Wis.  310.  61  N. 
W.  550;  Turner  v.  Pierce,  34  Wia  658. 


Bardeen,  J.,  delivered  the  opinion  of  the 
court: 

The  court  has  foimd  that  the  assesanaent 
made  by  the  board  of  public  works  was  ar- 
bitrary, and  based  solely  upon  the  cost  of  the 
work  in  front  of  the  abutting  lots.  A  similar 
assessment  was  before  this  court  for  review 
in  the  case  of  Liebermann  v.  Milwaukee,  89 
Wis.  336,  61  N.  W.  1112.  The  facts  are  not 
the  same,  but  the  form  of  the  assessment  in 
that  case  varies  in  no  material  respect  from 
the  one  under  consideration.  There  it  was 
said  that  the  assessment  was  void  on  its  face 
for  a  failure  to  show  affirmatively  that  it 
was  made  in  conformity  with  the  require- 
ment of  the  charter.  But  we  are  not  to  dis- 
pose of  this  assessment  by  what  alone  ap- 
pears upon  the  face  of  the  proceedings,  as 
in  Hennessy  v.  Douglas  County,  99  Wis.  129, 
74  N.  W.  983.  With  the  accompanying  facts 
and  circumstances,  it  shows  quite  conclusive- 
ly that  the  board  could  not  have  exercised 
their  judgment  in  arriving  at  a  result  That 
this  assessment  of  benefits  to  each  of  the  ad- 
joining lots  should  correspond  in  each  case  to 
as  many  dollars  as  the  abutting  lot  had  feet 
of  frontage,  and  that  the  aggregate  of  bene- 
fits should  very  closely  approximate  the  total 
cost  of  the  work,  are  clrciunstanoes  too 
significant  not  to  arouse  suspicion.  Es- 
pecially is  this  so  when  it  is  shown  that  op- 
posite some  of  the  lots  there  was  a  deep  cut 
and  others  a  deep  fill.  It  is  not  enough  for 
the  board  to  say  that  they  viewed  the  prem- 
ises, and  exercised   their  judgment,  if   the 
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facts  negative  that  assertion.  Here  the 
facts  cry  out  so  loudly  against  the  conclusion 
reHjched  that  we  find  no  difficulty  in  agreeing 
with  the  court's  estimate  of  the  board's  pro- 
cedure. Hayes  v.  Douglas  County,  92  Wis. 
429,  31  L.  R.  A.  213,  65  N.  W.  482.  But 
we  cannot,  by  any  means,  agree  with  the 
-court's  judgment.  It  seems  to  be  conceded 
that  the  city  has,  under  its  charter,  ample 
power  to  establish  the  grade. of  alleys,  and 
that  it  did,  on  May  27,  1896,  duly  adopt  and 
pass  an  ordinance  fixing  and  establishing  the 
grade  of  the  alley  in  question.  This  was  the 
initial  step,  without  which  any  attempt  to 
improve  the  alley  would  have  been  without 
foundation.  In  following  out  the  line  of 
procedure  indicated  by  §  6  of  subchapter  7 
of  the  charter,  the  board  of  public  works 
made  the  proper  estimate  of  the  cost  of  the 
work  proposed  to  be  done,  and  made  the  usual 
recommendation  to  the  council.  Thereupon 
a  resolution  was  introduced  in  the  council, 
which  declared  that  it  was  necessary  to  grade 
and  pave  such  portion  of  this  alley,  for  the 
reason  that  it  was  inadequate,  inconvenient, 
and  unsafe  for  public  use,  and  for  the  drain- 
age of  water  therefrom;  and  that  it  was 
necessary  to  cause  said  work  to  be  done  with- 
out a  petition  from  the  abutting  owners,  for 
the  reason  that  such  owners  had  failed  to 
tnake  the  alley  in  a  suitable  condition  for 
public  use.  This  resolution  was  first  re- 
ferred to  the  local  committee  of  the  eleventh 
ward, — ^being  the  ward  where  the  alley  was 
located, — who  recommended  that  it  be 
adopted.  It  was  then  referred  to  a  special 
committee  of  five  members,  no  one  of  whom 
was  a  resident  of  said  ward,  who  likewise  re- 
ported recommending  its  adoption.  The 
resolution  was  presented  to  the  council  Au- 
gust 3,  and  passed  and  adopted  by  the  council 
on  August  31  by  a  vote  of  thirty-nine  mem- 
t>ers  in  the  affirmative.  This  was,  as  we  re- 
gard it,  a  proper  compliance  with  the  char- 
ter requirements.  Boyd  v.  Milwaukee^  92 
Wis.  456,  66  N.  W.  603.  The  contention  that 
9  6  does  not  permit  the  improvement  of  an 
alley  without  a  petition  from  abutting  lot- 
owners  is  altogether  too  technical  to  receive 
Approval.  A  fair  construction  of  the  rather 
indefinite  provisions  of  that  section  has  led 
QB  to  the  conclusion  that  such  grading  may 
t)e  done  without  petition,  when  the  council 
follow,  as  they  did  in  this  case,  the  technical 
•course  of  procedure  therein  mapped  out  The 
initial  steps  leading  up  to  the  improvement 
of  this  alley  having  been  taken  in  conformity 
to  the  charter  requirements,  the  city  was  in- 
vested with  jurisdiction  to  proceed.  The 
next  step— the  assessment  of  benefits  and 
-damages — ^was,  as  we  have  seen,  wrongfully 
taken,  and  rendered  subsequent  action  void. 
Section  11  of  subchapter  7  provides  that  the 
«wner  of  any  lot  who  feels  himself  aggrieved 
tsy  any  assessment  might  appeal  to  the  cir- 
cuit court,  and  have  his  grievance  therein  de- 
termined ;  and  it  is  urged  that  this  gives  him 
«n  ample  and  exclusive  remedy.  In  cases 
^here  the  initial  steps  have  been  such  as  to 
^ve  the  city  jurisdiction  to  proceed,  this 
Argument  appeals  to  us  with  considerable 
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force;  but  this  court,  having  held  in  a  long 
line  of  decisions  that  the  remedy  by  appeal  is 
not  exclusive  where  the  assessment  is  shown 
to  be  arbitrary  and  fraudulent,  we  feel  com- 
pelled to  follow  them.  Harrison  v.  IfiJ- 
tcaukee,  49  Wis.  247,  6  N.  W.  326;  Watkins 
V.  Milwaukee,  52  Wis.  98,  8  N.  W.  823;  Lieh- 
ermann  v.  Milwaukee,  89  Wis.  336,  61  N.  W. 
1112.  Admitting  Uiat  plaintiff  may  main- 
tain a  standing  in  a  court  of  equity,  the  trial 
court  should  have  considered  and  applied  a 
very  important  and  salutary  provision  of 
law,  apparently  enacted  to  cover  just  such 
cases  as  this.  We  refer  to  §  12106,  Rev. 
Stat.  1898.  This  section  provides  that  in  ac- 
tions of  this  kind,  if  the  court  shall  deter- 
mine that  such  an  assessment  is  invalid  by 
reason  of  a  defective  assessment  of  benefits 
and  damages,  it  shall  stay  proceedings  in 
such  action  until  a  new  assessment  therefor 
be  made,  and  thereupon  the  proper  city  au- 
thorities shall  proceed  to  make  a  new  assess- 
ment, as  is  required  by  law  in  the  case  of 
such  original  assessments  It  also  gives  the 
plaintiff  the  right  to  contest  such  new  assess- 
ment, and  points  out  the  method  of  proced- 
ure. When  the  proper  assessment  is  finally 
determined,  the  court  shall  make  an  order  re- 
quiring the  plaintiff  to  pay  the  same  as  a 
condition  of  judgment.  The  fact  that  the 
plaintiff  seeks  relief  for  the  invasion  of  his 
premises  need  not  interfere  with  the  com- 
plete application  of  this  statute  to  the  situa- 
tion. It  being  found  that  the  city  has  the 
right  to  grade  the  alley,  a  court  of  equity 
may  readily  adjust  and  fix  the  rights  of  the 
parties  as  to  the  matters  not  connected  with 
the  reassessment,  and  give  the  appropriate 
relief,  and  still  obey  the  statute  in  regard 
to  the  procedure  for  reassessment.  Inde- 
pendent of  this  statute,  we  cannot  quite  un- 
derstand how  a  court  of  equity  could  have 
felt  warranted  in  requiring  the  defendants  to 
restore  the  alley  to  its  original  condition. 
The  intrusion  upon  plaintiff's  lot  by  the  city 
and  its  contractors  was  wholly  unwarranted, 
as  they  have  admitted  by  not  appealing  from 
that  portion  of  the  judgment  requiring  them 
to  restore  his  premises  to  their  original  con- 
dition. The  only  other  question  of  which  the 
plaintiff  has  any  right  to  complain  is  that 
a  proper  assessment  of  benefits  has  not  been 
made.  Other  people  besides  plaintiff  have 
rights  in  this  alley,  and,  before  the  court 
should  have  required  a  restoration  to  the 
original  condition,  some  proof  as  to  the 
situation  should  have  been  taken.  It  is 
fairly  inferable  from  the  case  that  the  origi- 
nal condition  was  unsafe  and  dangerous. 
Suppose  it  was  shown  that  all  the  other  own- 
ers had  acquiesced  in  the  change,  and  had 
paid  their  assessment  of  benefits,  would  a 
court  of  equity  be  warranted  in  making  a 
judgment  which  seriously  interfered  with 
their  rights,  and  did  not  benefit  the  plaintiff? 
A  mere  statement  of  the  query  would  seem 
to  furnish  an  answer  to  it.  The  judgment 
in  this  regard  was  wholly  unwarrant^  un- 
der any  view  of  the  case. 

We  summarize  our  conclusion  as  follows: 
That  the  city  has  the  power  to  and  has  prop> 
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erly  established  the  grade  of  this  alley ;  that 
the  action  of  the  council  in  directing  the 
grading  and  paving  of  the  alley,  under  the 
proofs  offered,  was  proper  and  legal;  that 
the  assessment  made  by  the  board  of  public 
works  was  arbitrary  and  illegal;  that  the 
situation  presented  is  such  that  the  court 
should  order  a  stay  of  proceedings  in  so  far 
as  relates  to  the  assessment  of  damages  and 
benefits  for  the  improvement  of  the  alley, 
and  direct  a  reassessment  and  proceedings, 
under  §  1210e,  Rev.  Stat.  1898. 

To  this  end,  those  portiona  of  the  judgment 
appealed  from  are  reversed,  with  costs,  and 
the  cause  is  remanded  for  further  proceed- 
ings in  accordance  with  this  opinion. 

So  ordered.     • 

Behearing  denied  March  20,  1900. 


Ludwig  FRANKE  et  al.,  Respta., 

V. 

Albert  MANN  et  al,  Appta, 


(. 
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1m  PreJndldaJ  error  miist  be  made  af- 
flrmatlTely  to  appear  in  order  to  cause 
the  reversal  of  a  Judgment. 

S.  Notice  of  an  attempt  to  orvanlae  a 
ebnrcb,  and  of  tbe  time  and  place  of 
forming  tbe  oriranlmatlon,  as  required 
by  Rev.  Stat.  |  1990,  is  not  necessary  where 
the  incorporators  are  not  members  of  a  re- 
ligious organisation,  but  desire  to  organise  a 
corporation  in  connection  with  a  church  of 
their  own  peculiar  tenets  to  be  associated 
therewith. 

8«  A  religions  corporation  de  facto  Is 
created  where  an  attempt  In  good  faith  Is 
made  to  comply  with  a  statute  which  author- 
ises the  formation  of  such  corporation,  arti- 
cles are  drawn  and  signed  in  form  as  the 
statute  requires,  except  as  to  the  acknowledg- 
ment, and  they  are  recorded,  the  corporation 
organized,  and  the  right  to  exercise  the  fran- 
chise of  being  a  corporation  asserted  for 
several  years. 

4.  A  majority  of  tbe  members  of  a 
cbnrcb  corporation  organized  as  a  body 
of  Christian  believers  of  a  particular  sect 
cannot  devote  its  property  to  a  use  incon- 
sistent with  the  purposes  of  the  corporation 
by  employing  a  pastor  whose  teachings  are 
inconsistent  with  those  of  the  sect  to  which 
the  church  belongs. 

(February  27,  1900.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  Lafayette  Coun- 
ty in  favor  of  plaintiffs  in  a  proceeding 
brought  to  prevent  defendants  from  pervert- 
ing property  of  a  religious  society.  Af- 
firmed, 


Statement  by  Kamball,  J.: 

Equitable  action  to  prevent  members  of  a 
religious  corporation  from  perverting  ih» 
use  of  its  property. 

The  issues  made  by  the  complaint  were  de- 
cided by  the  trial  court  substantially  as  fol- 
lows: 

( 1 )  May  13,  1888,  for  some  years  thereto- 
fore, and  ever  since,  the  German  Evangelical 
Synod  of  North  America  has  existed  in  Wis- 
consin and  other  states  as  a  religioiu  corpo- 
ration separate  and  distinct  from  all  others, 
and  has  been  and  is  made  up  of  people  whoae 
beliefs  on  religious  and  church  questions  dif- 
fer materially  from  those  of  any  other 
church  or  sect,  particularly  from  the  belief 
of  the  members  of  the  Lutheran  or  CrennaA 
Lutheran  Church. 

(2)  At  the  time  stated  Wisconsin  was  a 
district  of  such  synod,  having  a  form  of  gor- 
emment  binding  the  different  church  socie- 
ties composing  it  to  the  distinct  belief  of  the 
sect  known  as  the  ''German  Evangelical 
Church." 

(3)  May  13th,  aforesaid,  at  the  town  of 
Wayne,  Lafayette  county,  Wisconsin,  several 
persons  named  in  the  complaint,  competent 
for  the  purpose,  members  of  the  German 
Evangelical  Church  and  its  Synod  of  North 
America,  for  the  purpose  of  forming  a  reli- 
gious society  of  such  sect  and  synod,  made* 
a  certificate  of  organization  for  a  church 
corporation,  in  good  faith,  intending  to  com- 
ply with  the  laws  of  this  state  on  that  sub- 
ject, but  failed  to  have  the  execution  of  such 
certificate  acknowledged,  though  they  caused 
the  same  to  be  recorded  in  the  office  of  the 
register  of  deeds  of  Lafayette  county,  May 
29,  1888,  and  thereafter,  on  May  4,  1397, 
seven  of  the  fifteen  signers  of  the  certificate 
duly  acknowledged  the  same  and  caused  the 
certificate  thereof  to  be  recorded  in  the  mar- 
gin of  the  record  of  the  articles. 

(4)  The  day  the  articles  of  organization 
were  signed  the  signers  held  their  first  meet- 
ing and  duly  elected  trustees,  and  thereafter 
a  corporate  organization  was  maintained, 
the  right  to  be  a  corporation  asserted,  and 
the  corporate  franchise  accordingly  used 
down  to  the  time  of  the  commencement  of 
this  action,  the  defendants^  except  the  de- 
fendant Schlicting,  being  then  the  trustees. 

(5)  The  corporation,  till  1896,  submitted 
to  the  government  and  direction  of  the  Ger- 
man Evangelical  Synod  of  North  America, 
and  recognized  its  authority  as  a  superior 
governing  {>ower  in  all  respects  according 
to  the  ecclesiastical  law  of  tlie  synod.  The 
Wayne  Church  Society,  together  with  two 
other  such  organizations,  was  presided  over 
during  the  time  mentioned  by  ministers  of 
the  German  Evangelical  Church,  designated 
for  that  purpose  by  the  synod  of  the  sect  for 


Note. — ^As  to  right  of  a  majority  of  the  mem- 
bers of  a  religious  organization  to  divert  the 
church  property  to  the  support  of  new  and 
different  doctrines,  see  Pin  ley  v.  Brent 
<Va.)  11  L.  R.  A.  214;  Mt.  ZIon  Bap- 
tist Church  V.  Whltmore  (Iowa)  13  L.  R.  A. 
198:  Smith  V.  Pedlgo  (Ind.)  19  L.  R.  A.  433; 
Schllchter  v.  Kelter  (Pa.)  22  L.  R.  A.  161; 
Bear  v.  Heasley  (Mich.)  24  L.  R.  A.  616 ;  Phllo- 
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math  College  v.  Wyatt  (Or.)  26  L.  R.  A. 
08;  Krecker  v.  Shirey  (Pa.)  29  L.  R.  A.  476: 
Park  V.  Champlin  (Iowa)  81  L.  R.  A.  141 :  and 
Smith  V.  Pedlgo   (Ind.)   82  L.  R.  A.  833. 

As  to  power  of  local  church  society  to  with- 
draw from  the  general  body  of  the  church,  8e» 
Fuchs  V.  Meisel  (Mich.)  82  L.  R.  A.  92,  antf 
note. 
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North  America,  and  took  part,  in  the  man- 
ner provided  by  the  rules  of  the  sect,  in  the 
district  conferences  and  conventions  of  the 
church  for  the  district  of  Wisconsin. 

(6)  Substantially  all  members  of  the  so- 
ciety, including  plaintiffs  and  defendants, 
signed  their  names  in  a  book  kept  for  that 
purpose,  as  did  the  members  of  the  other 
churches  of  the  sect  presided  over  by  the 
same  minister,  as  aforesaid,  purporting 
thereby  to  adopt  the  synodical  rules  and  reg- 
ulations prescribed  for  such  purposes.  Such 
rules  were  not  formally  adopted  by  a  vote  of 
the  members  of  the  society  or  by  any  formal 
corporate  act.  The  individual  members  of 
the  society  signed  the  book  at  the  request  of 
the  minister  as  and  for  a  submission  of  the 
society  to  the  rules,  and  such  rules  were  sub- 
mitted to  by  the  society  and  the  members 
thereof  up  to  about  the  year  1896. 

(7)  The  subordinate  organizations  of  the 
German  Evangelical  Synod  of  North  Amer- 
ica are  bound  by  its  constitution  and  system 
of  government  to  submit  thereto  in  all  mat- 
ters, including  the  religious  belief  of  the 
church  and  its  forms  and  ceremonies,  and  not 
to  employ  a  pastor  other  than  a  member  of 
the  German  Evangelical  Church,  ordained  by 
the  eynod  of  such  church  for  North  America, 
holding  its  certificate  of  good  character  and 
behavior,  and  who  shall  subscribe  a  written 
promise  to  be  faithful  to  the  rules  and  regu- 
lations of  such  society  and  synod. 

(8)  The  society  built  a  church  edifice  on 
lands  described  in  the  complaint,  donated  to 
the  society  for  that  purpose  by  Wilhelm 
Taufmann,  one  of  the  plaintiffs.  The  con- 
veyance was  made  in  form  to  the  trustees 
of  the  German  Evangelical  St.  Paul's  Society 
of  the  Town  of  Wayne,  Lafayette  county, 
Wisconsin,  for  the  use  of  such  society.  It 
was  accepted  by  the  corporation  with  knowl- 
edge of  its  provisions  by  substantially  all 
the  members  of  the  society,  and  without  ob- 
jection as  to  the  use  declared.  There  was 
some  talk  by  individual  members  of  the 
church  about  the  property  being  made  free 
to  all  sects  except  Roman  Catholics,  but  that 
was  never  favored  by  the  society  as  such. 

(9)  The  church  building  was  paid  for  by 
money  contributed  by  its  members,  was  duly 
dedicated  as  property  of  a  society  of  the  Ger- 
man Evangelical  Synod  of  North  America, 
and  was  used  in  harmony  therewith  till  some 
time  in  1896,  when,  on  account  of  difiiculty 
about  obtaining  a  minister  to  serve  the  so- 
ciety, defendant  Schlicting,  a  minister  of  the 
Lutheran  Church  and  sect,  materially  differ- 
ent in  its  religious  belief  and  distinct  from 
that  of  the  Wayne  society,  was  employed  to 
serve  it  for  one  year,  at  the  end  of  which 
period  a  majority  of  the  members  of  the  so- 
ciety again  employed  Schlicting,  the  minority 
protesting,  on  the  ground  that  they  desired 
and  were  entitled  to  have  a  minister  in  har- 
mony with  the  society  as  a  member  of  the 
German  Evangelical  Church  Synod  of  North 
America.  Pursuant  to  such  employment, 
notwithstanding  such  protest,  Schlicting 
served  the  society  till  interfered  with  by  the 
temporary  injunction  granted  in  this  action, 
and  in  so  doing  confined  his  ministrations 
48  L.  R.  A. 


in  harmony  with  the  sect  to  which  he  be- 
longed, the  German  LuUieran  Church, 
preaching  the  belief  of  such  sect,  which,  aa 
before  indicated,  was  materially  out  of  har- 
mony with  the  religious  belief  of  the  Ger- 
man Evangelical  Church  of  the  Synod  of 
North  America,  and  assumed  the  right  to, 
and  did,  prevent  the  use  of  the  church  edifice 
by  a  minister  of  the  society  to  which  the 
church  belonged. 

On  such  facts  the  court  concluded: 

(1)  The  German  Evangelical  St.  Paul's 
Society  of  the  Town  of  Wayne,  Lafayette 
county,  Wisconsin,  since  May,  1888,  has  been 
a  church  corporation  under  the  laws  of  this 
state,  subject  to  the  system  of  church  gov- 
ernment of  the  German  Evangelical  Synod 
of  North  America. 

(2)  The  title  to  the  church  edifice  and 
property  described  in  the  complaint  is  held 
in  trust  by  the  trustees  of  the  Wayne  so- 
ciety, for  the  use  of  such  society  as  an  or- 
ganization of  the  German  Evangelical  Synod 
of  North  America,  and  for  the  exclusive  use 
of  such  society  in  harmony  with  the  reli- 
gious views  of  the  German  Evangelical 
Church  and  such  synod  of  such  sect. 

(3)  Defendants  having  perverted  the 
property  of  such  society  from  its  legitimate 
use,  plaintiffs,  though  constituting  a  minor- 
ity of  the  members  of  the  society,  have  a 
right  to  such  redress  as  will  prevent  the  fur- 
ther perversion  of  its  property,  and  as  will 
compel  the  use  of  such  property  in  conform- 
ity with  the  religious  belief  of  the  German 
Evangelical  Church,  and  the  system  of  gov- 
ernment of  the  synod  of  such  church  for  the 
district  in  which  the  society  is  located. 

(4)  Plaintiffs  are  entitled  to  judgment 
accordingly  and  as  prayed  for  in  the  com- 
plaint. 

Judgment  was  rendered  in  accordance  with 
the  aforesaid  conclusions,  from  which  this 
appeal  was  taken. 

Messrs.  Wilson  ft  Iffartin  for  appel- 
lants. 

Messrs.  Orion  ft  Osliom  and  Thomaa 
Lueksinger,  for  respondents: 

There  are  no  exceptions  to  the  facts  or 
conclusions  of  law  by  the  circuit  court 
which  can  be  considered  on  this  appeal,  for 
the  reason  that  such  exceptions  are  not  in- 
corporated in  the  bill  of  exceptions. 

Cramer  v.  Hanaford,  63  Wis.  85,  10  N. 
W.  16;  Evenson  v.  Bates,  68  Wis.  24,  15  N. 
W.  837;  Treloar  v.  Osborne,  98  Wis.  461, 
74  N.  W.  99 ;  Newton  v.  Williams,  94  Wis. 
222,  68  N.  W.  990. 

This  religious  society  was  legally  incorpo- 
rated, notwithstanding  the  articles  of  asso- 
ciation were  not  acknowledged. 

at,  JacoVs  Lutheran  Church  v.  Bly,  73  N. 
Y.  323 ;  Fadness  v.  Braunhorg,  73  Wis.  267^ 
41  N.  W.  84. 

But,  if  never  a  corporation  de  jure,  it  was- 
a  corporation  de  facto, 

Methodist  Episcopal  Union  Church  r^ 
Pickett,  19  N.  Y.  482;  Supreme  Court  of  /. 
O.  of  F,  V.  Supreme  Court  of  U,  0.  of  F.  94 
Wis.  234,  68  N.  W.  1011;  Beach,  Priv.  Corp. 
S§  13,  14;  2  MorawetE,  Priv.  Corp.  9  746; 
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A8hland  y.  Wheeler,  88  Wis.  617,  60  N.  W. 
818 ;  Finnegan  v.  Noerenherg,  52  Minn.  239, 
18  L.  R.  A.  778,  63  N.  W.  1160;  7  Thomp. 
Corp.  §  8207 ;  Re  Oihhs'a  Estate,  167  Pa.  69, 
22  L.  R.  A.  276,  27  Atl.  383;  Eaton  v.  Walk- 
er, 76  Mich.  679,  6  L.  R.  A.  102,  43  N.  W. 
638;  Stout  v.  ZuHck,  48  N.  J.  L.  699,  7  Atl. 
362;  Baker  v.  Neff,  73  Ind.  68;  Williamson 
▼.  Kokomo  Bldg,  d  Loan  Fund  Aaso.  89  Ind. 
389;  Rentoiok  v.  Hall,  84  111.  163. 

A  substantial  compliance  with  the  law  is 
not  essential  to  a  d^  facto  corporation.  That 
makes  a  corporation  de  jure. 

7  Thomp.  Corp.  §  8207 ;  Finnegan  v.  Noe- 
renherg,  62  Minn.  239,  18  L.  R.  A.  778,  53 
N.  W.  1160. 

As  to  the  qualifications,  required  by  the 
statute,  of  corporators,  to  wit, — ^that  they  be 
persons  over  twenty-one  years  of  age,  and 
not  members  of  any  religious  congregation 
at  the  time,  no  proof  is  required,  the  articles 
of  incorporation  themselves  being  presump- 
tive evidence  of  the  existence  of  such  qualifi- 
cations. 

Methodist  Episcopal  Union  Church  y, 
Pickett,  19  N.  Y.  482. 

When  property  and  its  uses  are  involved, 
courts  of  equity  will  consider  theological 
questions,  to  the  end  that  property  acquired 
for  the  religious  uses  of  any  church,  sect,  or 
denomination  of  Christians  may  be  sacredly 
preserved  for  such  particular  uses  and  pur- 
poses, and  that  it  shall  not  be  perverted  to 
other  uses,  even  by  a  majority  of  the  mem- 
bers of  the  organization. 

Fadness  v.  Braunhorg,  73  Wis.  257,  41  N. 
W.  84;  Miller  v.  Oahle,  2  Denio,  492;  Kreck- 
er  V.  Shirey,  163  Pa.  634,  29  L.  R.  A.  476, 
30  Atl.  440;  Ferraria  v.  Vasooncellos,  31  111. 
64;  Mount  Zion  Baptist  Church  v.  Whit- 
more,  83  Iowa,  138,  13  L.  R.  A.  198,  49  N. 
W.  81;  White  Lick  Quarterly  Meeting  of 
Friends  v.  White  Lick  Quarterly  Meeting  of 
Friends,  89  Ind.  136;  White  v.  Rice,  112 
Mich.  403,  70  N.  W.  1024 ;  Watson  v.  Jones, 
13  Wall.  679,  20  L.  ed.  666;  Lamb  v.  Cain, 
129  Ind.  486,  14  L.  R.  A.  618.  29  N.  E.  13; 
Sohnorr's  Appeal,  67  Pa.  138,  5  Am.  Rep. 
416;  Btehhins  v.  Jennings,  10  Pick.  171;  Ba- 
ker v.  Fales,  16  Mass.  603;  Kniskem  v. 
Lutheran  Churches  of  8t.  John  d  8t.  Peter, 
1  Sandf .  Ch.  439 ;  Smith  v.  Pedigo,  146  Ind. 
361,  19  L.  R.  A.  433,  33  N.  E.  777,  44  N.  E. 
363;  Hale  v.  Everett,  63  N.  H.  9,  16  Am. 
Rep.  82 ;  Roshi's  Appeal,  69  Pa.  462,  8  Am. 
Rep.  276. 

The  propertjr  acquired  by  the  trustees  of 
a  religious  society  not  incorporated  is  bound 
by  the  uses  and  practices  of  such  unincorpo- 
rated society  equally  as  if  it  were  incorpo- 
rated. 

Fuchs  V.  Meisel,  102  Mich.  367,  32  L.  R. 
A.  92,  60  N.  W.  773;  Lynd  v.  Menzies,  33 
N.  J.  L.  164;  Auracher  v.  Yerger,  90  Iowa, 
658,  68  N.  W.  893;  Schweiker  v.  Husser,  146 
111.  399,  34  K.  E.  1022;  Russie  v.  Brazzell, 
128  Mo.  93,  30  S.  W.  626;  Schlichter  v. 
Keiler,  166  Pa.  119, 22  L.  R.  A.  161,27 Atl.46. 

Bfarsliall,  J.,  delivered  the  opinion  of  the 
court: 

Thirty-six  exceptions  were  filed  to  the  find- 
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ings  of  fact,  but  counsel  for  appellants  made 
no  specific  assignment  of  error  in  r<^;ard  to 
such  findings  in  accordance  with  the  rules 
and  settled  practice  of  the  court.  We  find 
in  counsel's  brief  a  statement  of  their  claim 
in  a  general  way,  and  a  statement  that  the 
court  erred  in  so  far  as  the  findings  and  cqb- 
clusions  of  law  are  inconsistent  with  such 
view,  and  on  that  we  are  referred  to  the 
pages  of  the  printed  case  where  the  findings 
and  conclusions  of  law  may  be  found,  and 
in  like  manner  to  the  exceptions  thereto,  par- 
ticularly to  twelve  of  such  exceptions  by 
their  numbers.  No  attempt  was  made  by 
counsel  in  their  brief  to  point  out  evidence 
that  is  contrary  to  the  findings  or  want  of 
evidence  to  support  them,  but  it  is  suggested 
that  we  carefully  study  the  printed  case  of 
143  pages,  with  a  view  of  discovering  wheth- 
er any  of  the  exceptions  were  well  taken  or 
not.  With  such  a  presentation  of  the  ap- 
peal, judicial  duty  requires  only  a  sufficient 
examination  of  the  case  to  determine  whether 
the  findings  and  pleadings  support  the  judg- 
ment. Error  is  presumS  against  on  appeal, 
and  unless,  as  to  the  facts  at  least,  that  is 
met  by  some  distinct  assignment  of  error  or 
errors,  and  some  attempt  to  discuss  such  as- 
signments and  to  point  out  evidence  or  want 
of  evidence  to  warrant  them  or  some  of  them, 
it  will  prevail.  The  general  rule  is  that  a 
judgment  on  appeal  will  be  afllrmed,  vnlc^ 
prejudicial  error  not  only  exist,  but  be  made 
to  affirmatively  appear.  Eaton  ▼.  PatehiK, 
20  Wis.  486;  Milwaukee  Harvester  Co,  v. 
Teasdale,  91  Wis.  69,  64  N.  W.  422;  Mens  v. 
Beehe,  102  Wis.  342,  78  N.  W.  601 ;  Aler^tn- 
der  V.  Irwin,  20  Neb.  204,  29  N.  W.  385; 
Pottawattamie  County  v.  Marshall  County, 
66  Iowa,  410,  9  N.  W.  326;  McVey  v.  John- 
son, 75  Iowa,  165,  39  N.  W.  249 ;  Papke  v. 
Papke,  30  Minn.  260,  16  N.  W.  117.  That 
rule  means  more  than  that  error  may  be  dis- 
covered in  the  record.  It  requires  that  the 
person  alleging  error  must  point  it  out  and 
make  it  affirmatively  appear  in  accordance 
with  the  rules  and  practice  of  the  court. 
That  requires  error  to  be  definitely  assigned 
and  a  good-faith  attempt  made  to  present  it 
to  the  court  for  consideration ;  and  where  the 
claim  is  that  a  finding  of  fact  is  contrary  to 
the  evidence,  that  the  evidence,  or  want  of 
evidence,  bearing  on  the  question,  be  brought 
to  the  attention  of  the  court. 

From  the  foregoing  it  is  plain  that  this 
court  would  be  justified  in  disregarding  all 
contentions  of  the  appellants'  counsel  that 
the  findings  of  fact  are  contrary  to  the  evi- 
dence. However,  the  labor  put  upon  the 
case  indicates  so  clearly  that  the  appeal  was 
taken  in  good  faith,  and  that  the  omission 
to  comply  with  the  rules  and  practice  gov- 
erning the  matter  was  not  intentional,  that 
the  neglect  may  be  easily  excused  in  the  in- 
terest of  justice,  particularly  to  the  parties 
whose  rights  are  involved.  That  has  been 
done,  and  the  record  examined  carefully,  and 
with  more  labor  than  would  have  been  nec- 
essary, had  the  evidence  or  want  of  evidence 
relied  upon  been  definitely  pointed  out. 

We  are  unable  to  discover  any  substantial 
conflict  in  the  evidence  on  many  of  the  mate- 
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rial  points,  and  no  clear  preponderance  of 
evidence  against  any  of  the  facta  found.  The 
evidence  appears  to  be  all  one  way  that  the 
church  corporation  was  formed  for  the  pur- 
poses of  a  religious  sect  known  as  the  "Ger- 
man Evangelical  Church/'  under  the  juris- 
diction and  subject  to  the  government  of  the 
established  body  of  that  church  in  this  coun- 
try, and  in  the  Wisconsin  district  thereof, 
known  as  the  "German  Evangelical  Synod 
of  North  America;"  that  such  sect  has  dis- 
tinguishing characteristics  of  a  material 
character,  wherein  it  differs  from  all  other 
churches,  particularly  from  the  German  Lu- 
theran Church,  both  as  regards  religious  be- 
lief and  church  organization  and  govern- 
ment; that  the  land  upon  which  the  church 
edifice  was  constructed  was  deeded  to  the 
corporation  in  trust  for  its  use  in  harmony 
with  the  purposes  of  the  organization,  and 
none  other;  that  the  edifice  was  erected  and 
paid  for  with  the  same  view,  and  that  it  was 
dedicated  to  religious  uses  according  to  the 
religious  belief,  customs,  and  government  of 
the  German  Evangelical  Church,  particular- 
ly of  the  synod  of  such  church  of  North 
America;  that  the  church  society  was  con- 
ducted, and  its  property  used,  in  strict  har« 
mony  with  the  purposes  of  its  organization 
till  a  short  time  before  the  commencement 
of  this  action ;  that  the  defendants  perverted 
the  property  of  the  society  to  purposes  for- 
eign to  the  legitimate  use  thereof,  and  that 
there  was  no  practicable  way  of  redressing 
the  wrong  to  the  corporation  and  the  minor- 
ity of  its  members,  except  by  invoking  the 
power  of  the  court. 

It  is  said  that  when  the  deed  of  the  land 
on  which  the  church  edifice  stands  was  de- 
livered to  the  society,  the  grantor  promised 
that  it  should  be  free,  except  to  Roman  Cath- 
olics, and  that  subscriptions  were  made  to 
aid  in  the  construction  of  the  edifice  with 
the  same  view.  Further,  that  the  persons 
who  organized  the  church  society  were  not 
members  of  the  German  Evangelical  Church, 
but  were  members  of  the  German  Lutheran 
Church.  We  fail  to  find  evidence  in  the  rec- 
ord to  sustain  such  claims.  True,  as  the 
court  found,  there  was  some  talk  by  mem- 
bers of  the  church  society,  respecting  the 
ohurch  edifice  being  free  to  all  sects  except 
Roman  Catholics,  but  the  deed  was  in  fact 
made  and  delivered  to  the  society  for  the 
purposes  of  its  organization,  indicated  in  its 
articles  of  organization,  and  the  society  ac- 
cepted it  for  that  use.  That  fixed  the  status 
of  the  property  irrevocably,  as  regards  the 
power  of  the  corporation  over  it,  acting  by 
defendants,  whether  by  the  will  of  a  part  or 
all  of  its  members.  Fadnesa  v.  Braunborg, 
73  Wis.  257,  41  N.  W.  84;  McBride  v.  Por- 
ter, 17  Iowa,  203 ;  Sutter  v.  First  Reformed 
Dutch  Church,  42  Pa.  603;  Lawaon  v.  Kol- 
benson,  61  111.  405.  The  rule  in  that  regard, 
as  it  prevails  generally,  was  stated  in  Mc- 
Bride v.  Porter,  17  Iowa,  203,  in  the  follow- 
ing language:  "The  grantees  took  the  title, 
therefore,  subject  to  this  limitation,  and  it  is 
not  in  the  rightful  power  of  the  minority,  or 
of  the  majority,  or  even  of  the  whole  con- 
gregation, to  divert  the  property  from  the 
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use  and  trust  for  and  with  which  it  was  thus 
conveyed.  The  parties  receiving  the  title 
took  the  same  subject  to  the  trust  and  it  is 
peculiarly  within  the  province  of  a  court  of 
equity  to  enforce  the  trust,  and,  in  its  en- 
forcement, the  court  will  look  to  the  trust 
specified  and  intended,  and  must  disregard 
all  questions  as  to  majorities  or  as  to  reli- 
gious creeds  and  beliefs  except  so  far  as  shall 
be  necessary  to  ascertain  the  trust  intended 
and  the  application  of  the  property  accord- 
ingly." 

It  is  further  suggested  that  no  notice  was 
given  of  the  purpose  to  organize  a  church  ^ 
corporation  May  13,  1888,  when  the  articles  ' 
of  organization  were  signed,  as  required  by 
§  1990,  Rev.  Stat.,  hence  that  such  articles 
are  void,  and  the  findings  of  fact  inconsist- 
ent with  that  view  contrary  to  the  evidence. 
To  that  there  are  at  least  two  conclusive  an- 
swers. Where  incorporators  are  not  mem- 
bers of  a  religious  organization,  but  desire  to 
organize  a  corporation  in  connection  with  a 
church  of  their  own  peculiar  tenets  to  be  as- 
sociated therewith,  no  notice  of  an  intent  to 
so  organize,  or  the  time  or  place  of  forming 
the  organization,  is  necessary.  Such  were 
the  circumstances  under  which  the  society  in 
question  was  organized,  according  to  find- 
ings supported  by  evidence.  But  waiving 
that,  there  was  a  statute  permitting  the  for- 
mation of  such  a  corporation,  an  attempt  in 
good  faith  to  comply  therewith,  and  articles 
were  drawn  and  signed  in  form  as  the  stat- 
ute required,  except  as  to  the  acknowledg- 
ment. They  were  recorded,  the  corporation 
was  organized,  and  the  right  to  exercise  the 
franchise  of  being  a  corporation  asserted 
and  such  franchise  in  good  faith  used,  all 
the  persons  who  are  parties  to  this  action 
concurring,  except  defendant  Schlicting,  for 
several  years.  Such  circumstances  created 
a  corporation  de  fficto  at  least,  which  is  suf- 
ficient for  the  purposes  of  this  case.  Berge- 
ron, V.  Hobba,  96  Wis.  644,  71  N.  W.  1056; 
Slocum  V.  Head  (decided  February  2,  1900; 
Wis.)  81  N.  W.  673. 

It  is  further  contended,  as  a  reason  why 
the  finding  of  fact,  to  the  effect  that  a  corpo- 
ration of  the  German  Evangelical  Church  of 
the  Synod  of  North  America  was  organized 
by  and  pursuant  to  the  articles  signed  May 
13,  1888,  is  contrary  to  the  evidence,  that 
such  was  not  the  intention  of  those  who  par- 
ticipated in  what  occurred  at  the  time. 
There  seems  to  be  but  very  little  room,  if 
any,  for  controversy  on  that  point.  The  per- 
son who  drew  the  articles  of  organization, 
and  under  whose  direction  they  were  signed, 
was  a  minister  of  the  denomination  of  Chris- 
tians known  as  the  "German  Evangelical 
Church,"  and  a  minister  of  the  synod  of  such 
church  for  North  America.  He  framed  such 
articles  for  the  purpose  of  forming  a  corpo- 
ration of  his  church,  and  in  harmony  with 
the  wishes  of  those  who  signed  them.  There 
is  ample  evidence  as  to  that.  The  articies 
were  signed  at  a  meeting  at  which  substan- 
tially all  who  had  been  accustomed  to  meet 
in  Wayne  to  listen  to  religious  teaching  of 
the  German  Evangelical  Church  were  pres- 
ent.   The  minister  read  the  articles  and  ex- 
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Indeed,  it  appears  from  the  written  agree- 
ment executed  contemporaneously  with  tiie 
mortgage,  that  he  was  the  moving  party  in 
the  transaction.  The  proposition  was  made 
by  him,  and  it  is  perfectly  clear  that  his 
guilt  is  equal,  if  not  greater,  than  that 
of  the  defendant.  Again,  if  it  be  con- 
ceded that  he  is  entiUed  to  relief  on  the 
groimd  that  a  part  of  the  contract  (the 
note)  is  executory,  the  court  would  only 
grant  it  upon  terms;  and  as  the  mortgagee 
has,  under  the  agreement,  so  credited  the 
note  that  everything  is  eliminated  except 
certain  expenses  and  counsel  fees  and  a  pre- 


existing debt,  leaving  only  a  balance  of  about 
$200,  it  would  seem  very  clear  that  the 
court,  even  if  it  interfered,  would  not  place 
him  in  any  better  condition.  The  expenses 
and  counsel  fees  were  actually  expended  in 
furtherance  of  his  own  proposition,  and  it 
would  seem  a  complete  reversal  of  the  max- 
im. In  pari  delicto  melior  est  conditio  defen- 
dentia,  to  so  use  the  equitable  power  of  the 
court  as  to  extricate  the  plaintiff  from  the 
position  in  which  he  has  placed  himself,  and 
put  the  entire  expense  of  carrying  out  his 
own  proposition  upon  the  shoulders  of  the 
defendant.    No  clearer  case  can,  in  my  opin- 


for   parposes   of   public   atility    it   should    be 
stamped  with  invalidity. 

7III.  Miacellanecua, 

In  McGuIre  v.  Ashby,  1  Rand.  (Va.)  76,  an 
Injunction  was  granted  to  prevent  a  sale  under 
a  deed  of  trust  given  for  the  benefit  of  an  un- 
chartered bank,  and  therefore  void  under  the 
Virginia  statutes.  The  court  in  this  case  said 
that  a  court  of  equity,  as  well  as  a  court  of 
law,  would  Interfere  to  prohibit  the  effect  of 
contracts  made  in  violation  of  laws  enacted  for 
the  public  good. 

In  Carey  v.  Smith,  11  Qa.  539,  an  action  to 
enjoin  the  assignee  of  an  insolvent  bank  from 
recovering  from  a  stockholder,  who  partici- 
pated in  the  bank's  doing  business  before  its 
capital  stock  was  paid  In,  on  his  liability  for 
the  redemption  of  bank  blHs  Issued,  the  court 
said  that  where  parties  are  concerned  In  Illegal 
transactions,  whether  mala  proMbita  or  mala 
in  Be,  courts  of  equity  will  not  interfere  to 
grant  any  relief. 

In  Cone  v.  Russell,  48  N.  J.  Eq.  208,  21  Atl. 
847,  an  Injunction  was  allowed  against  the  use 
of  a  proxy  Irrevocable  for  five  years  to  vote 
corporate  shares  of  stock,  executed  In  pursu- 
ance of  an  agreement  by  the  one  to  whom  the 
proxy  was  given  to  so  vote  the  shares  that  one 
of  those  giving  the  proxy  should  be  continually 
employed  as  manager  of  the  corporation  at  a 
specifled  salary.  The  court  In  this  case  held 
that  the  complainant  was  seeking  to  undo,  as 
far  as  possible,  the  wrong  done  by  virtue  of 
the  Illegal  agreement,  and  that  in  such  case  the 
maxim  In  pari  delicto  potior  eat  conditio  de- 
fendentia,  did  not  apply. 

In  Roberts  v.  Roberts,  4  Ehig.  Bxch.  Rep. 
448,  the  court  granted  an  Injunction  against  an 
action  of  ejectment  pending  a  suit  to  set  aside 
the  deed  on  the  ground  that  It  had  been  exe- 
cuted solely  for  the  fraudulent  purpose  of  giv- 
ing the  grantee,  who  was  the  grantor's  brother, 
a  colorable  qualification  to  kill  game.  The  in- 
junction was  subsequently  dissolved  and  the 
ejectment  suit  tried,  the  case  being  reported 
in  2  Barn.  &  Aid.  367.  resulting  in  a  verdict  In 
favor  of  the  plaintiff  therein  on  the  ground 
that  the  defendant  could  not  prove  his  own 
fraud  to  set  aside  a  deed  valid  on  Its  face. 

In  McWilllams  v.  Phillips.  51  Miss.  196,  a 
note  had  been  given  to  the  county  treasurer  in 
consideration  of  a  license  to  sell  liquor  in  vio- 
lation of  a  statute  requiring  payment  In  money. 
The  maker  brought  an  action  to  enjoin  fore- 
closure of  a  mortgacre  securing  the  note,  and 
an  injunction  was  granted,  the  court  holding 
on  affirming  the  injunction  order  that  the  note 
was  void  and  the  parties  in  pari  delicto.  The 
opinion  states  that  the  complainant  appeals  to 
the  court  on  the  ground  that  the  parties  are 
equally  guilty,  and  therefore  the  court  ought 
not  to  allow  one  party  to  get  the  fruits  of  the 
iil«r«l  act,  and  the  holding  of  the  court  is 
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that  such  defense  may  be  set  up  against  an  ex- 
ecutory Illegal  contract,  but  not  where  It  has 
been  fully  executed. 

In  Yard  v.  Pacific  Mut.  Ins.  Co.  10  N.  J.  Eq. 
480,  64  Am.  Dec.  467,  an  injunction  against 
an  action  at  law  on  bonds  given  for  capital 
stock  of  an  Insurance  company  disked  for  on 
the  ground  that  the  company  should  have  re- 
quired payment  In  cash,  and  could  not  legally 
take  individual  obligations  in  lien  of  stock  and 
proceed  with  its  business  before  the  stock  was 
actually  paid  In,  was  refused  on  the  ground 
that  the  complainant  was  a  party  to  the  il- 
legality, and  could  not  invoke  the  aid  of  equlty 
to  relieve  him  from  his  own  voluntary  acts, 
and  that  public  policy  required  the  enforcement 
of  paymoit  rather  than  the  contrary. 

The  chancellor  in  the  court  below  held  that 
a  court  of  equity  ought  not  to  Interfere  with 
the  proceedings  at  law  to  aid  the  complainant 
In  the  legal  defense.  If  It  was  one  sought  to  be 
set  up  against  payment  of  the  bonda 

In  Elllcott  V.  Chamberlln,  38  N.  J.  Eq.  604, 
48  Am.  Rep.  827,  an  Injunction  against  an  ac- 
tion on  a  note  given  by  a  legatee  to  the  executor 
In  consideration  of  the  latter's  renouncing  his 
trust  was  refused  on  the  ground  that,  although 
such  contract  was  illegal  as  against  public  pol- 
icy, the  defense  could  be  set  up  in  a  court  of 
law. 

In  Simpson  v.  Howden.  3  Myl.  &  C.  97,  1 
Jur.  703,  the  court  refused  to  entertain  a  suit 
to  enjoin  an  action  at  law  on  an  agreement  bj 
promoters  of  a  railroad  to  pay  a  specified 
amount  to  an  owner  of  land  on  the  Intended 
line  In  consideration  of  his  not  opposing  the 
bill,  and  with  the  understanding  that  a  bill 
to  change  the  line  should  subsequently  be 
passed,  as  the  question  as  to  the  legality  of  the 
agreement  might  be  decided  at  law. 

In  Evans  v.  Richardson,  3  Merlv.  469,  an 
injunction  against  an  action  on  a  contract  be- 
tween a  citizen  of  the  United  Stales  and  a 
citizen  of  the  United  States  anc^  also  of  Eng- 
land for  the  exportation  of  goods  from  England 
to  America  during  time  of  war  was  dissolved 
on  the  ground  that  the  contract  was  Illegal, 
and  that  the  parties  should  therefore  be  left 
to  their  remedy  at  law. 

In  Creath  v.  Sims,  6  How.  192,  12  L.  ed.  Ill, 
and  Sample  v.  liarnes.  14  How.  70.  14  L.  ed. 
330,  the  plaintiff  asked  for  an  injunction  ta 
stay  proceedings  upon  a  Judgment  on  a  note 
for  the  purchase  price  of  slaves  on  the  ground 
that  their  purchase  was  designed  to  be,  and 
was,  a  fraud  on  the  Constitution  and  laws  of 
Mississippi  forbidding  the  Introduction  of 
slaves  as  merchandise.  The  Injunction  was  re- 
fused on  the  ground  that  the  parties  were  i« 
pari  delicto,  and  must  be  left  in  the  position  In 
which  they  had  placed  themselves.  Although 
judgments  had  been  rendered  in  these  cases 
the  decisions  do  not  seem  to  have  been  affected 
thereby.  J.  H.  H. 
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ion,  be  conceived  for  the  application  of  the 
rule,  than  the  present. 

Furthermore,  it  is  a  fundamental  princi- 
ple that  a  court  of  equity  never  interferes 
where  there  is  a  complete  defense  at  law. 
High,  Inj.  §  473.  In  the  present  case  it  is 
said  that  the  mortgage  is  utterly  void.  If 
this  be  so,  there  is  no  occasion  for  equitable 
relief,  not  even  on  the  ground  that  it  is  nec- 
essary to  discover  and  preserve  the  evidence 
of  its  illegality,  as  the  contemporaneous 
agreement  executed  by  all  of  the  parties  is 
plenary  proof  of  the  vitiating  element.  2 
Story,  £q.  Jur.  §  700.  This  consideration, 
as  well  as  the  firmly  established  rule,  in  pari 
delicto,  etc.,  is  also  a  complete  bar  to  the 
prayer  that  the  deed  be  canceled  on  the 
ground  that  it  is  a  cloud  upon  plaintiff's 
title.  Ihid.  Public  policy  will  be  far  bet- 
ter subserved  by  leaving  the  plaintiff  where 
lu4  illegal  conduct  has  placed  him,  than  by 
encouraging  him  in  another  attempt  to  vio- 
late the  law  by  the  assurance  that  a  court 
of  equity  will  always  stand  ready  to  relieve 
him  against  the  consequences  of  his  unsuc-* 
cesaful  experiments.  "The  suppression  of  il- 
legal contracts  is  far  more  likely,  in  general, 
to  be  accomplished  by  leaving  the  par- 
ticR  without  remedy  against  each  other, 
and  by  thus  introducing  a  preventive  check 
naturally  connected  with  a  want  of  confi- 
dence, and  a  sole  reliance  upon  personal  hon- 
or. And  so  accordingly  the  modem  practice 
18  established."  1  Story,  Eq.  Jur.  §  29S. 
The  case  of  Patterson  v.  Donner,  48  Gal.  369, 
eited  in  the  opinion  to  the  effect  that  a  mort- 
gage given  to  secure  money  upon  an  agree- 
ment against  public  policy  does  not  devest 
the  title,  does  not  aid  the  plaintiff;  for,  if 
the  title  is  not  devested,  there  is  certainly 
no  occasion  for  resorting  to  a  court  of 
equity,  where  the  illegality  is  evidenced,  as 


in  this  case,  by  the  contemporaneous  agree- 
ment  referred  to.  The  case,  however,  decides 
the  other  way.  It  holds  that  the  title  pass- 
es, but  that  the  performance  of  the  illegal 
condition  will  not  devest  the  title  of  the* 
grantee.  The  case  cited  from  Indiana  ia 
equally  inapplicable,  as  it  was  an  action  at 
law  to  enforce  an  illegal  executory  agree- 
ment; and  it  was,  of  course,  held  that  the 
defendant  ooald  plead  the  illegality  of  the 
consideration.  The  case  from  Maryland  ia 
also  inapplicable,  as  it  was  an  action  to  fore- 
close a  mortgage  given  upon  an  ill^^al  con- 
sideration, and  the  court  refused  relief.  It 
is  no  authority  that  the  court  would  have 
aided  the  mortgagor,  had  he  been  seeking  a 
decree  for  cancelation.  The  case  of  Will^ 
yama  v.  Bullmore,  33  L.  J.  Ch.  N.  S.  461, 
cites  no  authority.  It  seems,  however,  that 
the  mortgagee  was  seeking  foreclosure,  and 
that  this  action  was  consolidated  with  one 
brought  by  the  mortgagor  for  cancelation. 
Under  these  circumstances,  there  was  a  de- 
cree for  cancelation.  It  is  doubtful  whether 
the  court  would  have  made  such  a  decree  had 
not  the  mortgagee  been  seeking  foreclosure. 
However  this  may  be,  it  cannot  be  regarded 
as  sufficient  authority  to  overturn  the  well- 
established  rule  embodied  in  the  maxim 
which  I  have  quoted.  There  is  nothing  in 
the  reference  to  Pomeroy's  Equity  Jurispru- 
dence which  at  all  countenances  relief  under 
the  circumstances  of  this  case.  The  defend- 
ant has  already  agreed  to  terms  as  favorable 
as  would  be  imposed  by  a  court  of  equity. 
I  think  tiiat  A.  M.  Basket  has  no  standing  in 
a  court  of  equity,  and  that  under  the  circum- 
stances he  is  entitled  to  no  relief.  To  inter- 
fere in  his  behalf  would  be  giving  aid  and 
comfort  to  the  moving  party  in  this  illegal 
transaction. 
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1.     A««es«liiff  lots  for  so-called  benefits 
in  proportion   to   tlieir  frontaare,   and 

making  the  aggregate  of  benefits  closely  ap- 
proximate the  total  cost  of  the  work,  are  cir- 
cumstances too  significant  not  to  arouse  sus- 
picion that  benefits  were  not  considered,  al- 
though the  board  making  the  assessment  say 
they  viewed  the  premises  and  exercised  their 
jndgment, — especiaily  when  there  was  a  deep 
cut  opposite  some  of  the  lots,  and  a  deep 
flU  opposite  others. 
S.  An  assessment  purportlnv  to  be 
anado  accordlniT  to  benefits  will  not  be 
sustained,  although  the  board  making  it  say 
they  viewed  the  premises  and  exercised  their 


judgment.  If  the  facts  and  circumstances 
show  quite  conclusively  that  they  could  not 
have  exercised  their  Judgment  in  arrlTing  at 
the  result. 

8.  Tbe  remedy-  "by  appeal  from  a 
-wrongrfnl  assessment  under  the  charter 
of  Milwaukee,  subchap.  7.  f  11,  is  not  exclu- 
sive of  a  remedy  in  equity,  where  the  assess- 
ment Is  shown  to  be  arbitrary  and  fraudulent. 

4.  A  petition  from  abnttlnir  loto'wners 
Is  not  a  necessary  condition  of  tbe 
improvement  of  an  alley,  under  the 
charter  of  Milwaukee,  subchap.  7,  |  6,  when 
the  council  follow  the  technical  course  of 
procedure  therein  mapped  out. 

0.  An  assessment  for  irradlnir  an  alley, 
based  solely  on  the  cost  of  the  work  in  front 
of  the  abutting  lots,  without  regard  to  bene- 
fits, and  apportioned  by  the  front  foot,  is 
arbitrary  and  yold. 

O.  An  Injunction  airalnst  a  'vrronsfnl 
assessment  for  tbe  arradinir  and  pav- 


NOTB. — As  to  necessity  of  special  benefits  to 
■DStaln  local  assessments,  see  Asberry  v.  Roan- 
oke (Va.)  42  L.  B.  A.  636,  and  note;  Detroit 
T.  Chapin  (Mich.)  42  L.  B.  A.  638;  Weed  v. 
48L.B.  A. 


Boston  (Mass.)  42  L.  B.  A.  642;  Bolph  y.  Far- 
go (N.  D.)  42  L.  B.  A.  646;  Hutcheson  y.  Stor- 
rie  (Tex.)  45  L.  R.  A.  289;  and  Schroder  y. 
Qyerman  (Ohio)  47  L.  B.  A.  156. 
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plained  them,  and  did  likewise  with  the 
rules  of  the  church.  There  is  no  sufficient 
evidence  to  rehut  the  presumption  that  all 
the  signers  of  the  articles  knew  what  they 
contained.  In  them  is  the  following  lan- 
guage: 'The  undersigned,  .  .  .  and 
those  who  are  or  may  become  associated  with 
them  for  the  purposes  herein  specified,  have 
organized  themselves  into  a  religious  society 
of  the  German  Evangelical  Synod  of  North 
America,  located  in  the  town  of  Wayne, 
county  of  Lafayette,  state  of  Wisconsin." 
There  is  no  mistaking  the  meaning  of  such 
language. 

The  contention  that  the  deed  of  the  land 
on  which  the  church  stands  was  made  for  the 
use  of  a  free  church,  barring  only  Roman 
Catholics,  and  that  the  finding  is  contrary  to 
the  evidence  on  that  point,  is  quite  as  infirm 
in  its  supports  as  the  claim  in  r^ard  to  the 
intent  of  the  incorporators  to  form  a  society 
of  the  German  Evangelical  Synod  of  North 
America.  As  before  indicated,  the  language 
of  the  deed  vests  the  title  to  the  property  in 
the  grantee  for  its  church  purposes,  meanine, 
obviously,  such  church  purposes  as  the  soci- 
ety was  organized  for.  That  read  into  the 
instrument,  in  effect,  the  words  "as  a  reli- 
gious society  of  the  German  Evangelical 
Synod  of  North  America."  If  we  look  to  the 
circumstances  under  which  the  deed  was  exe- 
cuted, the  fair  preponderance  of  the  evidence 
is  that  the  grantor  and  the  grantee  intended 
that  the  property  should  be  devoted  exclu- 
sively to  the  purposes  for  which  the  grantee 
was  organized ;  that  is,  the  purposes  of  a  so- 
ciety of  the  German  Evangelical  Synod  of 
North  America.  Before  the  deed  was  drawn, 
the  grantor,  with  several  members  of  the 
church,  took  advice  as  to  how  it  should  be 
worded,  particularly  as  to  the  grantees,  hav- 
ing present  at  the  time  the  articles  of  organ- 
ization of  the  society.  The  grantor  testified 
that  he  made  no  promise  before  the  deed  was 
delivered,  except  to  give  the  land  to  the  so- 
ciety. When  the  deed  was  delivered  it  was 
read  carefully,  a  large  number  of  the  mem- 
bers of  the  society  being  present,  and  there 
was  evidence  that  it  was  afterwards  read 
publicly  in  church  and  was  fully  approved. 

We  will  not  further  discuss  the  evidence, 
but  close  this  branch  of  the  case  by  saying 
that  a  careful  reading  of  the  record  leads  to 
a  satiRfactory  conclusion  that  all  of  the  find- 
ings, to  the  effect  that  the  propertv  in  ques- 
tion is  held  by  the  church  society  for  its  use 
as  an  organization  of  Christians  of  the  be- 
lief of  the  German  Evangelical  Synod  of 
North  America,  and  as  a  church  society  of 
such  synod,  are  in  the  main  supported  by  the 
uncontradicted  evidence  or  the  preponder- 
ance of  the  evidence,  and  that  no  material 
question,  at  least,  was  determined  contrary 
to  the  clear  preponderance  of  the  evidence. 

We  come  now  to  the  broad  question  of 
whether  a  majority  of  the  members  of  a 
church  corporation,  organized  as  a  body  of 
Christian  believers  of  a  particular  sect,  can 
devote  its  property  to  a  use  inconsistent  with 
the  purposes  of  the  corporation.  That  ques- 
tion, it  would  seem,  on  the  most  familiar 
principles,  requires  a  negative  answer.  It 
48  L.  R.  A. 


is  the  law  of  such  corporations,  the  ) 
of  all  others,  that  they  cannot  Lawfully  di- 
vert their  property  to  uses  in  disregard  of 
the  limitations  contained  in  the  acts  creat- 
ing them.  There  is  no  difference  betweei^ 
church  and  other  corporations  in  that  re- 
gard. Church  oorporations  are  creatures  of 
the  law  the  same  as  business  or  municipal 
corporations,  and  when  it  comes  to  property 
rights  a  court  of  equity  has  the  same  power 
to  protect  the  minority  in  the  one  as  in  the 
other.  If  every  taxpayer  in  a  city  but  one 
were  to  favor  the  use  of  public  property  for 
a  purely  private  use,  the  one,  backed  by  the 
power  of  the  court,  would  prevail.  If  all  of 
the  stockholders  of  a  business  corporation 
but  one  were  to  favor  the  use  of  the  corpo- 
rate property  for  something  entirely  foreign 
to  the  purposes  of  the  corporation,  the  one 
stockholder,  with  right  on  his  side,  and  the 
power  of  the  court  to  enforce  it.  would  con- 
trol and  prevent  the  mischief.  The  power  of 
a  religious  corporation  as  to  the  use  of  its 
property  is  limited  by  its  organic  act  the 
same  as  any  other.  When  it  exceeds  such 
limitations  its  acts  are  ultra  vires,  and  the 
court,  at  the  suit  of  a  member  of  it,  will  ap- 
ply the  proper  preventative  or  restorative 
remedy  where  there  are  no  superior  equitiea 
in  the  way. 

The  law  as  above  indicated  was  definitely 
declared  by  this  court  in  Fadnesa  v.  Bravn- 
horg,  73  Wis.  257,  41  N.  W.  84.  Attention 
was  there  called  to  thci  wording  of  the  Taii- 
ous  provisions  of  chapter  91,  fev.  Stat.,  un- 
der which  church  corporations  are  created. 
Section  1990  authorizes  the  creation  of  such 
corporations,  each  limited,  however,  in  its 
purposes,  to  those  of  a  particular  sect  and  a 
particular  society  of  such  sect,  or  to  persons 
of  a  particular  religious  belief  and  a  single 
society  thereof.  OUier  sections  place  such 
corporations,  in  all  essential  particulars,  un- 
der the  same  restrictions  as  to  their  business 
affairs  as  those  of  other  corporations  exist- 
ing under  the  statutes.  It  was  said  in  the 
Fadneas  Case,  in  effect,  that  if  officers  tempo- 
rarily in  charge  of  the  corporate  affairs  di- 
vert its  property  from  the  legitimate  uses  of 
the  corporation,  as  limited  by  the  grrant  of 
such  property  to  it,  or  the  purposes  of  its  or- 
ganization as  regards  the  particular  reli- 
gious faith  it  was  organizea  to  promote,  a 
court  of  equity  has  ample  power  to  interfere 
to  protect  the  minority;  for,  as  to  such  mat- 
ters, the  right  of  each  member  of  the  church 
society  is  the  equal  of  every  other,  and  the 
rights  of  all  are  referable  to  the  terms  of  ihe 
trust  upon  which  the  corporation  property  is 
held,  which  trust,  as  indicated,  may  be  de- 
clared in  the  conveyance  of  the  property  to 
the  corporation  so  far  as  not  inconsistent 
with  its  corporate  powers,  or  by  the  arUcles 
of  organization  limiting  and  defining  its 
rights  and  those  of  its  members.  By  sub- 
mitting to  the  law  of  the  state  in  forming  a 
corporation  under  the  statutes,  and  vesting^ 
the  title  to  the  property  of  a  church  socie^ 
in  it,  the  members  thereof  become  irrevoca- 
bly bound  by  the  limitations  upon  corpo- 
rate power  incident  to  such  artificial  bodies. 

Evenaon  v.  Ellingaan,  67  Wis.  634,  31  N. 
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W.  342,  is  to  the  same  effect.  It  was  there 
suggested  that  the  policy  of  the  state  was  to 
limit  the  purposes  of  a  church  corporation 
under  the  statute,  to  those  of  a  single  so- 
ciety, particular  sect  or  body  of  persons  of 
like  religious  belief,  to  avoid  just  such  dan- 
gers as  threatened  the  minority  of  the  so- 
ciety under  consideration, — ^the  danger  of 
schismatic  differences  causing  contentions 
■among  factions  for  the  control  and  use  of  the 
property  of  the  society.  The  law  wisely  pre- 
cludes the  hope  of  factional,  exclusive  enjoy- 
ment of  property,  furnishing  stimulus  to 
-church  differences.  Experience  has  taught 
that  the  cohesive  power  of  mutual  material 
interests,  even  those  that  are  aids  to  spirit- 
ual enjoyment  and  welfare,  present  and  fu- 
ture, is  generally  as  powerful  to  promote,  in 
church  affairs,  the  dwelling  together  of 
brothers  in  harmony,  as  matters  of  doctrine. 
The  benefit  of  that  influence  is  secured  where 
persons  are  incorporated  as  members  of  a 
particular  sect  ana  church,  and  vest  the  title 
to  their  church  property  in  such  corporation. 
So  fenced  about,  a  faction  of  a  church  com- 
munity, however  large,  can  neither  withdraw 
and  claim  a  part  or  any  of  the  church  prop- 
•erty,  nor  remain  and  divert  its  use  to  pur- 
poses foreign  to  the  purposes  of  the  corpora- 
tion. 

Cases  exist,  involving  corporate  control 
over  property  not  impressed  with  a  trust  for 
a  particular  use  by  the  instrument  of  con- 
veyance or  by  the  act  of  incorporation,  some 
of  which  have  been  brought  to  our  attention, 
and  many  more  might  have  been  cited ;  but 
they  do  not  apply.  2  N.  Y.  Rev.  Laws  1813, 
chap.  60,  S  3,  p.  212.  that  forms  the  basis  for 
some  of  such  decisions,  and  which  are  re- 
ferred to  in  other  adjudications  as  authority, 
was  said  in  Petty  v.  Tooker,  21  N.  Y.  267,  to 
expressly  confer  upon  trustees  of  a  church 
corporation  organized  under  it  absolute 
power  of  control  as  regards  the  religious  use 
to  which  the  property  may  be  devoted. 
Here  the  statutes  give  to  trustees  of  a  reli- 
gious corporation  formed  under  them  the 
same  control  over  its  property  as  is  given  to 
other  corporations.  The  power  is  limited  to 
the  particular  purposes  expressly  or  im- 
pliedly named  In  the  act  of  incorporation. 

What  has  been  said  is  in  harmony  with 
the  law  regarding  trusts  for  religious  uses, 
whether  the  trustees  be  officers  of  a  religious 
corporation  or  of  an  unincorporated  ec- 
clesiastical body,  as  indicated  by  the  numer- 
ous authorities  cited  in  the  brief  of  counsel 
for  respondent,  among  which  are  the  follow- 
ing: Ferraria  Y,  VaaconoelloSf  31  111.  25: 
Mount  Zion  Baptist  Church  v.  Whitmore,  83 
Iowa.  138,  13  L.  R.  A.  198,  49  N.  W.  81; 
White  Lick  Quarterly  Meeting  of  Friends  v. 
White  Lick  Quarterly  Meeting  of  Friends, 
■89  Ind.  136;  Lamh  v.  Cain,  129  Ind.  486,  14 
li,  R.  A.  618,  29  N.  E.  13;  Miller  v.  Qahle,  2 
Benio,  492;  Sohnorr^s  Appeal,  67  Pa.  138,  5 
Am.  Rep.  415;  Btehhins  v.  Jennings,  10  Pick. 
172;  Baker  v.  Fales,  16  Mass.  503;  Smith  v. 
Pedigo,  146  Ind.  361,  19  L.  R.  A.  433,  33  N. 
E.  777,  44  N.  E.  363;  EaU  v.  Everett,  63  N. 
"H.  9,  16  Am.  Rep.  82. 

The  governing  idea  in  all  such  cases  is 
-48  L.  R.  A. 


that  property  held  by  the  trustees  of  a  church 
society  has  impressed  upon  it  a  character  in 
harmony  with  the  creation  of  the  trust,  and 
that  any  change  of  such  character  is  a  viola- 
tion of  such  trust.  If  property  be  conveyed 
to  trustees  for  use  of  the  corporation,  and 
its  organic  act  proclaims  the  religious  belief 
of  its  members,  and  sect  to  which  it  belongs, 
so  as  to  indicate  clearly  the  particular  use 
intended  by  the  grantor,  or  the  conveyance 
expressly  indicates  the  particular  use  in- 
tended by  the  grantor,  or  the  conveyance  ex- 
pressly indicates  the  limitations  upon  such 
use,  or  if  a  corporate  organization  be  formed 
as  a  society  of  a  particular  church  and  it  be- 
comes possessed  of  property  in  any  way  in 
trust  to  that  end,  in  either  case  the  property 
is  held  in  trust  for  the  use  so  indicated,  and 
such  use  cannot  be  perverted  without  consent 
of  all  the  parties  to  the  trust. 

Our  attention  is  called  to  Watson  v.  Jones, 
13  Wall.  679,  20  L.  ed.  666,  as  supporting  the 
view  of  appellants,  but  it  is  in  strict  har- 
mony with  the  foregoing.  Justice  Miller 
there  classified  controversies  that  had  been 
before  the  courts,  concerning  rights  of  prop- 
erty held  by  ecclesiastical  bodies,  as  follows : 

(1)  Cases  where  property  forming  the 
subject  of  controversy  was,  by  the  terms  of 
the  deed  or  will  of  the  donor,  or  other  instru- 
ment by  which  the  property  is  held,  devoted 
to  the  teaching,  support,  or  spread  of  some 
specific  form  of  religious  doctrine  or  belief. 

(2)  Where  property  is  held  by  a  religious 
con^egation  which,  by  the  nature  of  its  or- 
ganization, is  strictly  independent  of  other 
ecclesiastical  associations,  and,  so  far  as 
church  government  is  concerned,  owes  no 
fealty  or  obligation  to  any  higher  authority. 

(3)  Cases  where  the  religious  corporation 
or  ecclesiastical  body  holding  the  property  is 
but  a  subordinate  member  of  some  general 
church  organization  in  which  there  are  supe- 
rior ecclesiastical  tribunals  with  a  general 
and  ultimate  power  of  control,  more  or  less 
complete,  in  some  supreme  judicatory,  over 
the  whole  membership  of  that  general  organ- 
ization. 

In  the  first  class  of  cases  it  was  said  the 
property  cannot  legally  be  diverted  from  the 
purposes  of  the  trust,  whether  the  donee  be 
an  independent  church  or  the  member  of  a 
larger  church  organization  to  which  it  owes 
obedience.  In  the  second  class  it  was  said, 
where  the  character  of  the  organization  is 
such  that  its  members,  in  such  manner  as 
may  be  prescribed  by  the  plan  of  organiza- 
tion, may  freely  deal  with  its  property,  and 
such  property  is  not  impressed  witii  any 
trust  other  than  that  of  the  general  use  for 
the  purposes  of  the  organization  as  a  reli- 
gious society,  its  trustees,  for  the  time  being, 
in  power,  according  to  the  rules  of  the  so- 
ciety, can  control  the  use  of  the  property 
within  the  general  purposes  of  its  ownership. 
In  the  third  class  of  cases  it  was  said,  where 
the  control  of  property  is  dependent  upon  the 
question  of  doctrine,  discipline,  ecclesiastical 
law,  rule  or  custom,  or  church  government, 
and  that  has  been  decided  by  the  highest 
church  tribunal  within  the  organization,  the 
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ciyil  court  will  accept  and'  follow  the  ec- 
clesiastical determination. 

It  will  be  seen  that  the  idea  which  prevails 
at  every  point  is  that  a  trust  impressed,  up- 
on property,  if  there  be  one,  cannot  be  legal- 
ly violated.  As  was  said,  in  effect,  in  Miller 
V.  Oahle,  2  Denio,  492,  a  single  member  of  a 
church  will  prevail  against  a  dozen  to  pre- 
vent a  violation  of  a  trust  for*  a  particular 
religious  use  of  the  church.  And  in  Mount 
Zion  Baptist  Church  v.  Whiimore,  83  Iowa, 
138,  13  L.  R.  A.  198,  49  N.  W.  81,  a  minority 
of  the  members  of  the  church,  however  small, 
may  prevent  the  perversion  of  the  property 
held  by  it  in  trust  to  promulgate  a  particu- 
lar religious  faith. 

The  instant  controversy  cannot  properly 
be  located  in  the  second  class  mentioned  in 
Watson  V.  Jones.  The  Wayne  society  is  not 
strictly  an  independent  church  society.  It 
was  made,  by  its  articles  of  organization,  a 
society  of  the  German  Evangelical  Synod  of 
North  America.  Again,  the  property  was 
conveyed  to  the  church,  as  has  been  stated, 
for  a  particular  use,  within  the  first  class  of 
cases  mentioned.  This  is  not  a  case  where 
there  is  no  specific  trust  impressed  on  the 
corporate  property  in  the  hands  of  the 
church ;  neither  is  it  a  cause  dependent  upon 


a  determination  of  some  ecclesiastical  ques- 
tion. 

Again,  we  are  not  dealing  with  a  contro- 
versy regarding  which  of  two  factions,  claim- 
ing to  belong  to  the  same  sect,  is  entitled  to 
control  its  property,  the  decision  involyiiig 
some  question  of  doctrine,  or  other  ecclesias- 
tical question,  as  in  Wehmer  v.  Fokenga^  57 
Neb.  510,  78  N.  W.  28 ;  nor  is  it  a  case  where 
a  corporation,  organized  without  reference 
to  synodical  relafions,  afterwards  gave  alle- 
giance to  a  particular  synod,  and  later  a  fac- 
tion attempted  to  sever  such  allegiance,  as 
in  Fadness  v.  Braunhorg,  73  Wis.  257,  41  N. 
W.  84,  and  Lawson  v.  Kolhenson,  61  Dl.  405. 
The  controversy  is  whether  members  of  a 
corporation,  created  as  a  synodical  church 
society,  and  expressly  limited  by  its  organic 
act  as  to  its  association  with  other  churches, 
and  the  trust  character  of  its  property,  and 
by  the  conveyance  of  such  property  to  it, 
merely  because  they  are  in  the  majority,  can 
violate  that  trust  and  be  free  from  the  power 
of  a  court  of  equity  to  remedy  the  wron^  at 
the  suit  of  the  minority.  The  answer  to 
that  has  been  indicated.  The  decision  of  the 
circuit  court  was  right. 

The  judgment  must  be  affirmed. 

So  ordered. 
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1.  The  o'vwer  of  «  city  lot  haji  not  the 
rlfflit  to  mi  in  or  raise  the  anrfnce 

BO  as  to  prevent  the  natural  flow  upon  It  of 
surface  water  from  the  higher  ground  of  an 
adjoining  owner,  but  Is  subject  to  the  same 
rule  which  governs  rural  property. 

S.  The  oecopant  of  premises,  whether 
owner  in  fee,  life  tenant,  or  lessee,  may  main- 
tain an  action  for  damages,  measured  by  the 
injury  to  his  particular  estate  or  interest  in 
the  property,  by  an  obstruction  of  the  flow 
of  surface  water  therefrom. 

8.  One  who  causes  noxious  vapors  to 
rise  upon  the  land  of  an  adjoining  proprietor 
by  wrongfully  obstructing  the  natural  drain 
of  surface  water  therefrom  is  liable  for  the 
damage  the  same  as  if  such  yapors  had  been 
wrongfully  caused  to  rise  on  and  from  his 
own  land. 

4.  An  allearatlon  that  the  -vrronarful 
creation  of  a  staflrnant  pond  caused 
the  III  health  of  the  plaintlflT  is  sufficient 
without  averring  In  terms  that  such  wrong 
was  the  natural  and  proximate  cause  of  the 
slolmess. 

(November  18,  1899.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Knox  County  in 


favor  of  defendant  in  an  action  brouglit  to 
recover  damages  for  the  allj^ed  wrongful 
obstruction  of  a  natural  drain  for  aiirfaoe 
water.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Henry  H.  Imsersoll,  for  appellant: 

Lower  lands  are  burdened  with  the  servi- 
tude of  receiving  surface  water  from  upper 
lands  adjacent. 

Louisville  d  N.  R.  Co.  ▼.  Hays^  11  Lea, 
382,  47  Am.  Rep.  291. 

And  those  lower  proprietors  filling  in  their 
lots,  or  lands,  so  as  to  back  surface  water 
must  provide  sui&cient  culverts  for  its  es- 
cape. 

Carriger  v.  East  Tennessee,  V.  d  O.  R,  Co. 
7  Lea,  388 ;  Louisville  d  N.  R.  Co.  v.  Moss- 
m(m,  90  Tenn.  159,  16  S.  W.  64. 

Nuisance  injures  occupation;  therefore 
action  lies  to  tiie  injured  occupant  without 
alleging  title  to  land. 

Allen  V.  Suseng,  I  Coldw.  205. 

Messrs.  Green  A  Shields,  for  appellee: 

Surface  water  is  a  common  enemy  whieb 
every  proprietor  may  fight  or  get  nd  of  as 
best  lie  may. 

2  Dill.  Mun.  Corp.  3d  ed.  §  1039. 

In  the  case  of  urban  property,  a  man  may 
protect  his  premises  against  the  fall  of  rain 
or  snow,  even  to  the  extent  of  preventing  its 
fall  upon  his  ground  altogether. 

Coolcy,  Torts,  2d  ed.  pp.  574,  681. 

The  reason  of  the  difference  in  the  rule 


NOTH. — As  to  rl^rhta  In  flow  of  surface  water, 
see  note  to  Gray  v.  McWIlliams  (Cal.)  21  L.  R. 
A.  693;  also  Sbeehan  v.  Flynn  (Minn.)  26  L. 
R.  A.  632 :  Edwards  v.  Charlotte,  C.  ft  A.  R.  Co. 
48  L.  R.  A. 


(S.  C.)  22  L.  R.  A.  246;  Albany  v.  Sikes  (Ga.) 
26  L.  R.  A.  658 ;  Jacobson  v.  Boenlng  (Neb.)  82 
L.  R.  A.  229:  and  Churchill  r.  Beethe  (Neb.) 
85  L.  R.  A.  442. 
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between  ooimtry  property  and  city  prop- 
erty is  clearly  stated  in  the  New  York  case 
of  Vanderwiele  v.  Taylor,  66  N.  Y.  341. 

An  owner  of  vacant  and  unimproved  city 
lots  is  not  liable  to  an  action  for  his  failure 
to  prevent  mere  surface  water,  accumulating 
thereon  from  natural  causes,  from  passing 
thence  upon  the  land  of  an  adjoining  proprie* 
tor  to  his  injury. 

Morrill  v.  Hurley,  120  Mass.  99. 

An  owner  of  a  city  lot  on  which  surface 
water  accumulates  by  the  raising  of  a  street 
and  the  adjacent  land,  and  becomes  stag- 
nant, is  not  liable  for  the  nuisance. 

Barring  v.  Com.  2  Ehiv.  95. 

The  damages  sought  to  be  recovered  for 
injury  to  plaintiff's  health  are  not  the  nat- 
ural and  proximate  result  of  the  alleged 
>7rongs,  and  are  too  remote. 

Waggoner  v.  White,  11  Heisk.  748;  South- 
ern R.  Co,  v.  Brigma/n,  95  Tenn.  628,  32  S.  W. 
762. 

The  gist  of  plaintiff's  action  is  injury  to 
the  real  estate  in  her  possession.  The  mea- 
sure of  her  damages  under  this  phase  of  the 
declaration  must  be  the  impairment  of  the 
enjoyment  of  the  premises,  which  would  be 
determined  by  their  rental  value  or  the  cost 
of  putting  them  in  repair. 

Under  the  other  phase  of  the  declaration 
a  totally  different  element  of  damages  arises, 
the  gist  of  which  is  not  injury  to  the  real 
estate,  but  injury  to  the  person,  to  the 
health.  These  causes  are  so  diverse  as  that 
they  can  only  be  asserted  by  means  of  sep- 
arate Buits. 

Caldwell,  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  of  damages  brought  by 
the  occupant  of  a  city  lot  against  the  owner 
of  an  adjacent  and  lower  lot,  for  creating 
an  alleged  private  nuisance  by  flllin|^  such 
lower  lot  with  earth,  garbage,  etc.,  and  there- 
by  obstructing  the  natural  drain  of  surface 
w^ater,  and  backing  the  same  upon  plaintiff's 
lot,  and  there  making  a  stagnant  pond, 
which  impaired  the  use  of  the  premises,  and, 
through  noxious  vapors  emitted,  caused 
Bickness  to  the  plaintiff.  The  defendant  de- 
murred upon  four  grounds:  (1)  That,  be- 
in|^  within  the  city  limits,  the  defendant  had 
the  legal  right  to  fill  or  raise  his  lot,  as  it  is 
alleged  he  did,  though  he  thereby  impeded 
and  prevented  the  passage  of  surface  water 
from  the  plaintiff's  lot  over  his  own;  (2) 
that  plaintiff,  being  only  the  occupant,  and 
not  the  owner,  of  the  lot  alleged  to  have 
been  injured,  cannot  maintain  this  suit;  (3) 
thstt  since  the  noxious  vapors  complained  of 
are  alleged  to  have  risen  from  the  lot  occu- 
pied by  the  plaintiff,  and  not  from  that  of 
defendant,  there  is  no  cause  of  action  on  ac- 
count thereof  against  the  defendant;  and 
(4)  that  the  plaintiff  does  not  allege  that 
the  wronffs  complained  of  were  the  natural 
and  proximate  cause  of  her  sickness. 

Two  distinct  rules  have  been  administered 
in  the  various  states  of  the  Union  with  re- 
spect to  the  right  of  a  lower  proprietor  to 
obstruct  and  repel  surface  water  flowing 
from  the  land  of  a  higher  proprietor;  one 
being  called  the  "common-law  rule,"  and  the 
48  L.  R.  A. 


other  the  "civil-law  rule."  Under  what  is 
known  as  the  "oommon-law  rule,"  the  hold- 
ing is  that  the  right  of  the  lower  proprietor 
to  occupy  and  improve  his  land,  in  such 
manner  and  for  such  purposes  as  he  may  see 
fit,  either  by  changing  the  surface  or  by  the 
erection  of  buildings  or  other  structures 
thereon,  is  not  restricted  or  modified  by  the 
fact  that  such  improvements  or  occupation 
will  obstruct  and  repel  surface  water  that 
would  otherwise  naturally  flow  thereon  from 
adjacent  and  higher  land,  even  though  the 
land  of  the  upper  pronrietor  may  be  injured 
thereby.  This  rule  is  based  largely  upon  the 
maxim.  Cujus  est  solum  ejus  est  usque  ad 
coelum  et  ad  inferos,  and  seems  to  be  admin- 
istered in  the  states  of  Connecticut,  Indiana, 
Kansas,  Maine,  Massachusetts,  Minnesota, 
Missouri,  New  Hampshire,  New  Jersey,  New 
York,  and  perhaps  in  Texas  (except  as  to 
railroads),  Vermont,  and  Wisconsin.  On 
the  contrary,  by  the  rule  of  the  civil  law,  the 
proprietor  of  the  lower  land  may  not  ob- 
struct, by  any  means,  the  natural  flow  of  sur- 
face water,  and  turn  it  back,  to  the  injury 
of  the  higher  lands  of  his  neighbor ;  the  lat- 
ter owner  having,  by  the  law  of  nature,  an 
easement  or  servitude  of  drainage  over  the 
lands  of  the  former  for  the  flow  of  surface 
waters.  Tliis  rule  is  based  partly  upon  the 
necessity  of  the  situation,  and  partly  upon 
the  maxim,  Sic  utere  tuo  ut  alienum  non 
UBdas,  and  appears  to  prevail  in  Arkansas, 
Alabama,  California,  Georgia,  Illinois,  Iowa, 
Kentucky,  Louisiana,  Maryland,  Michigan, 
Nevada,  North  Carolina,  Ohio,  Pennsylva- 
nia, Tennessee,  Texas  (as  to  railroads),  Vir- 
ginia, and  West  Virginia.  There  have  seem- 
ingly been  some  changes  from  one  rule  to 
the  other  in  Arkansas,  Missouri,  Iowa,  New 
Hampshire,  and  some  of  the  other  states; 
and  South  Carolina  appears  to  occupy  a 
kind  of  middle  ground  between  the  two,  al- 
lowing the  lower  owner  to  make  any  reason- 
able use  of  his  land  which  may  not  unrea- 
sonably injure  adjacent  property  above. 
The  two  rules  are  considered,  and  most  of 
the  adjudged  cases  cited,  in  24  Am.  &  Eng. 
Enc.  Law,  pp.  907-922,  inclusive;  in  Gray  v. 
McWilliams  (Cal.)  .21  L.  R.  A.  693,  608,  and 
note;  in  SJieehan  v.  Flynn  (Minn.)  26  L.  R. 
A.  632,  and  note;  in  Vanderwiele  v.  Taylor , 
65  N.  Y.  341,  345;  in  Barkley  v.  Wilcox,  86 
N.  Y.  141 ;  in  Waverly  v.  Page  (Iowa)  40  L 
R.  A.  465,  and  note,  and  in  Cooley,  Torts, 
pp.  574-580,  inclusive.  Judge  Dillon,  adopt- 
ing tlie  remark  of  Lord  Tenterden  {King  v. 
Commissioners  of  Sewers,  8  Barn.  &  C.  355, 
300),  in  reference  to  the  rights  of  owners 
along  the  seacoast,  says  that  the  law  largely 
regards  surface  waters  a  common  enem^, 
which  every  proprietor  may  fight  or  get  rid 
of  as  best  he  may.  2  Dill.  Mun.  Corp.  4tli 
ed.  8  1039.  The  cases  decided  by  this  court 
are  Ca/rriger  v.  East  Tennessee,  V.  d  O,  R. 
Co,  7  Lea,  388;  Louisville  d  N.  R.  Co.  v. 
Hays,  11  Lea,  382,  47  Am.  Rep.  291;  and 
Louisville  d  N,  R.  Go.  v.  Mossman,  90  Tenn. 
157,  16  S.  W.  64.  All  of  these  cases  give 
distinct  recognition  and  application  to  what 
is  called  the  "civil-law  rule,''  without  so 
naming  it,  or  mentioning  the  other  rules.  In 
the   first   of   them,  the   following  language 
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waa  quoted  and  adopted  from  Addison,  Torts, 
Wood's  ed.  p.  95,  viz. :  "Land  cannot  be  cul- 
tivated or  enjoyed  unless  the  springs  which 
rise  on  the  surface  and  the  rams  that  fall 
thereon  be  allowed  to  make  their  escape 
through  the  adjoining  and  neighboring 
lands.  All  landb,  therefore,  are,  of  neces- 
«ity,  burdened  with  the  servitude  of  receiv- 
ing and  discharging  all  waters  which  flow 
•down  to  them  from  lands  on  a  higher  level ; 
and  if  the  owner  or  occupier  of  the  lower 
lands  interposes  artificial  impediments  in 
the  way  of  the  natural  flow  of  the  water 
through  or  across  his  lands,  and  by  so  doing 
causes  the  higher  lands  to  be  flooded,  he  is 
responsible  in  damages  for  infringing  the 
natural  right  of  the  possessor  of  such  higher 
land  to  the  natural  outflow  and  drainage  of 
the  soil,  unless  he  has  gained  a  right  to  pen 
back  water  by  contract,  grant,  or  prescrip- 
tion. So  that  if  the  proprietor  of  the  higher 
lands  alters  the  natural  condition  of  his 
property,  and  collects  the  surface  and  rain 
water  together  at  the  bottom  of  his  estate, 
and  pours  it  in  a  concentrated  form  and  in 
unnatural  quantities  upon  the  land  below, 
he  will  be  responsible  for  all  damages  there- 
of caused  to  the  possessor  of  the  lower 
lands."  Judge  Cooley,  after  noting  the  fact 
that  some  of  the  states  apply  the  one  rule 
and  some  the  other,  says  that  "no  doubt  all 
the  states  would  recognize  an  exception  [to 
the  civil-law  rule]  in  favor  of  the  owner  of  a 
town  lot,  who  must  be  at  liberty  to  cut  off 
drainage  across  it,  or  his  lot  would  be 
worthless  for  many  purposes.  In  respect  to 
agricultural  lands,  strong  reasons  may  be 
given  for  either  view,  and  it  is  probable  that 
each  will  continue  to  find  supporters  there- 
after as  heretofore."  Cooley,  Torte,  •677. 
Elsewhere  it  is  said :  "In  some  states  a  dis- 
tinction has  been  made  betweeh  urban  and 
rural  property,  and  it  has  been  held,  or,  at 
all  evente,  an  opinion  has  been  expressed, 
that  the  rule  of  the  civil  law  that  the  lower 
proprietor  holds  his  land  subject  to  the  bur- 
den of  receiving  the  surface  water  which  nat- 
urally drains  from  the  higher  lands  does  not 
apply  to  city  and  village  lots."  24  Am.  ft 
Eng.  Enc  Law,  p.  015.  In  support  of  the 
last  statement,  the  author  cites  cases  from 
Alabama,  Iowa,  Michigan,  and  Pennsylva- 
-nia,  four  of  the  states  in  which  the  civil-law 
rule  prevails  as  to  rural  lands,  and  two  cases 
-48Ii.R.  A. 


from  New  York,  one  of  the  states  in  which 
the  common-law  rule  prevaila.  In  a  later 
case  from  Iowa,  however  {Waverly  v.  Paae, 
106  Iowa,  225,  40  L.  R.  A,  465,74  N.W.938) . 
the  civil-law  rule  was  applied  in  favor  of  the 
owner  of  a  city  lot,  and  that,  too,  as  against 
the  municipality  iteelf;  and  the  same  rule 
seems  to  have  been  applied  as  to  urban  prop- 
erty in  Georgia  {Ooldsmith  y.  EUaa,  53  Ga. 
186),  in  Illinois  {Oormley  v.  Sanford,  52  HI 
159),  in  Kentucky  {Kemper  y.  Loui9vHle, 
14  Bush,  87 ) ,  in  Louisiana  {Bowman  v.  Xew 
Orleans,  27  La.  Ann.  501),  in  Virginia 
{Smith  V.  Alexandria,  33  Gratt  208) ,  and  in 
other  states.  We  are  unable  to  see  any  dif- 
ference in  principle  between  the  reciprocal 
righto  and  duties  of  adjacent  urban  proprie- 
tors and  those  of  adjacent  rural  proprietors, 
and  hence  we  do  not  think  it  wise  to  apply 
one  rule  to  city  lote  and  a  different  rule  to 
agricultural  lands,  especially  in  the  same 
stote.  Having  heretofore,  in  the  three  cases 
mentioned,  determined  the  rights  of  adjacent 
rural  proprietors  by  the  civil-law  rule,  and 
still  deeming  that  the  better  doctrine,  we 
now  apply  it  to  urban  lote,  and  in  doing  so 
overrule  the  first  groimd  of  demurrer. 

As  to  the  second  ground  of  demurrer,  it 
need  only  be  said  that  the  rightful  occupaDt 
of  a  lot,  whether  he  or  she  be  owner  in  fee, 
life  tenant,  or  lessee,  if  injured  in  his  or  her 
possession  by  the  wrong  of  another,  may  re- 
cover damages  for  the  injury  done,  that  dam- 
age to  be  measured  by  the  injury  to  bis  or 
her  particular  estete  or  intereat  in  the  prop- 
erty. 

If  it  be  true,  as  averred  in  the  declaration, 
that  the  defendant  wrongfully  caused  dos- 
ious  vapors  to  rise  on  and  from  the  plain- 
tiff's lot,  and  that  she  was  injured  thereby, 
the  defendant  is  liable  therefor  the  eame  u 
if  such  vapors  had  been  wrongfully  caused 
to  rise  on  and  from  his  own  lot.  Hence  the 
third  ground  of  demurrer  is  not  well  taken 

The  remaining  assignment  of  demurrer  is 
likewise  bad,  because  it  was  nat  incumbent 
on  the  plaintiff  to  aver  in  terms  that  the 
wrongs  of  the  defendant  were  the  natural 
and  proximate  cause  of  her  aidmess.  It 
was  sufficient  on  this  point  to  aver  that  the 
wrongful  creation  of  the  stagnant  pond  by 
the  defendant  caused  the  ill  health  suflTered 
by  the  plaintiff. 

Reverse  and  remand* 


End  of  Cases  in  Book  48. 
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ter of  the  Judicial  Year  Beginning  with  October  1,  1899,  Classified  as  Follows: 

I.  Public,  Official,  and  Statutobt  Mattbb& 
II.  Contractual  and  Cokmsbcial  Rblations. 
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YIII.  Civil  Rbuedibs. 
IX.  Cbiminal  Law  and  Pbactiob. 


I.  Public,  Official,  and  Btatutort  Mattbrs. 


The  adoption  of  oonstitutional  amend- 
ments is  held  to  be  a  judicial  question,  al- 
though the  legislature  may  have  attempted 
to  determine  the  matter^  and  a  proposed 
amendment  is  held  not  to  be  adopted  where 
the  proposition  included  several  different 
amendments  in  one,  contrary  to  the  constitu- 
tional requirements.  (Miss.)  652. 
Regulation  of  huainesa, 
'  See  also  infra,  III. 

The  requirement  of  a  license  for  a  barber 
is  held  to  be  a  valid  exercise  of  the  police 
power  because  the  business  involves  the  pub- 
lic health.     (Minn.)  88. 

An  ordinance  requiring  a  license  for  the 
sale  of  cigarettes  is  held  constitutional  and 
within  the  grant  of  police  power  to  make 
necessary  police  ordinances,  and  especially 
to  preserve  public  health.     (111.)  230. 

Ordinances  prohibiting  the  sale  of  provi- 
sions and  intoxicants  in  department  stores 
are  held  illegal  as  arbitrary  interferences 
with  the  rights  of  the  citizen.     (111.)  261. 

A  statute  making  it  unlawful  to  sell  goods 
of  more  than  one  class  without  a  license,  and 
requiring  a  separate  license  for  each  class  of 
goods  fixed  by  the  statute,  is  held  unconsti- 
tutional as  an  interference  with  business 
which  is  unreasonable  and  not  based  on  the 
police  power.     (Mo.)  265. 

A  statute  prohibiting  the  gift  of  trading 
stamps  to  purchasers  of  an  article  by  which 
they  are  entitled  to  obtain  certain  defined 
articles  from  a  third  ])er8on  is  held  uncon- 
stitutional as  an  invasion  of  individual  lib- 
erty.    (R.  L)  775. 

A  statute  requiring  inspection  of  mines  at 
the  cost  of  mine  owners  is  held  to  be  within 
the  police  power,  and  constitutional  provi- 
sion s  making  it  a  duty  to  pass  laws  for  ven- 
tilation and  escapement  shafts  are  not 
deemed  restrictive.     (111.)  554. 

One  who  solicits  orders  for  goods,  without 
carrying  or  exposing  any  for  sale,  except  as 
he  carries  goods  to  fill  previous  orders,  is 
48  L.  R.  A. 


held  not  to  be  a  peddler  under  a  statute  re- 
quiring a  license  for  peddlers.     (N.  H.)  99. 

A  territorial  statute  requiring  a  license 
for  the  sale  of  coal  oil  is  held  unconstitution- 
al as  applied  to  the  sale  of  original  pack- 
ages from  another  state.     (N.  M.)  417. 

Flax  stored  in  a  warehouse  is  held  to  be 
"grain,"  within  the  meaning  of  statutes  reg- 
ulating warehousemen.     (Minn.)  92. 
Courts. 

The  right  to  administer  in  a  state  court  in 
an  action  at  law  the  Federal  statute  for  lim- 
itation of  liability  is  sustained  in  an  action 
for  death  caused  by  collision.     (Pa.)  33. 
Officers. 

An  acceptance  by  an  officer  of  another  of- 
fice when  the  statute  prohibits  ]iim  from 
holding  both  of  them  is  held  to  terminate  his 
de  jure  title  to  the  first  office,  but  not  to  pre- 
vent him  from  being  a  de  faoto  officer,  if  he 
continues  to  perform  its  duties.  (N.  J.) 
412. 

Tawes. 

Discrimination  between  judgments  is  held 
to  make  a  statute  for  the  taxation  of  per- 
sonal judgments  for  money  void,  where  it 
exempts  various  classes  of  judgments;  in- 
cluding those  rendered  on  mortgages  until 
after  sale.     (Kan.)  238. 

The  situs  of  railroad  cars  while  held  with- 
in a  state,  under  lease  from  a  foreign  corpo- 
ration which  has  no  place  of  business  in  the 
state,  is  held  to  be  in  that  state  for  the  pur- 
pose of  taxation.     (Utah)   790. 

Houses  occupied  by  the  professors  of  an 
academy  and  their  families  are  held  to  be 
occupied  for  the  purpose  for  which  the  insti- 
tution was  incorporated,  within  the  mean- 
ing of  a  statute  exempting  such  property 
from  taxation.     (Mass.)  550. 

Houses  occupied  by  a  college  president 
and  professors,  where  the  dominant  purpose 
of  the  occupation  seems  to  be  for  tiie  per- 
55  866 
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(PuBMC,  Official,  and 
formance  of  their  duties  to  the  institution, 
are    held    to    be    exempt    from    taxation. 
(Mass.)  547. 

Highways  and  bridges. 

The  question  whether  a  bridge  may  prop- 
erly be  used  for  the  passing  of  a  steam  trac- 
tion engine  drawing  a  water  tank  is  held  to 
be  for  the  jury,  depending  on  the  question 
whether  such  use  is  usual  in  that  locality  so 
that  it  ought  to  have  been  anticipated. 
(Ohio)  455. 

A  bay  window  extending  more  than  4  feet 
into  a  street,  though  at  a  point  8  feet  above 
the  surface,  where  it  does  not  interfere  with 
travel,  is  held  to  be  an  indictable  nuisance, 
where  the  statute  makes  it  a  nuisance  to 
build  any  structure  that  obstructs  the  high- 
way or  lessens  its  full  breadth.  (N.  H.) 
102. 

An  ordinance  making  it  a  penal  offense 
to  have  a  sign  suspended  over  a  sidewalk  is 
held  void  as  applied  to  a  sign  that  does  not 
in  any  way  hinder  or  endanger  the  use  of  the 
sidewalk.     (N.  C.)  446. 

Asaesamenta, 

The  power  of  the  legislature  to  require  a 
town  to  contribute  a  portion  of  the  cost  of 
maintaining  a  highway  or  bridge  wholly  out- 
side of  its  territorial  bounds  is  upheld  where 
the  town  is  specially  benefited.  (Conn.) 
465. 

A  city  is  held  not  to  be  liable  for  refusal 
to  proceed  to  lay  a  new  special  assessment 
for  a  street  improvement  after  the  original 
assessment  has  been  set  aside,  where  the  con- 
tractor agreed  to  look  only  to  the  assessment 
for  compensation,  and  take  the  risk  of  its 
invalidity,  while  the  statute  expressly  pro- 
vides that  the  claim  shall  not  become  a  pub- 
lic charge  in  any  event  (C.  C.  A.  7th  C.) 
326. 

An  undertaking  to  maintain  a  new  pave- 
ment for  a  series  of  years,  required  as  a 
guaranty  M  the  perfection  of  the  work,  is 
held  not  to  be  a  contract  for  repairs  within 
the  meaning  of  a  statute  requiring  contracts 
for  repairs  to  be  let  to  the  lowest  bidder. 
(Mo.)  279,  285. 

Property  abutting  on  a  cul  de  sac  is  held 
not  to  be  subject  to  assessment  for  an  exten- 
sion of  the  improvement  which  will  convert 
the  cul  de  sac  into  an  open  street.  (Pa.) 
274. 

Seuoera. 

An  ordinance  providing  that  a  city  shall 
itself  provide  the  materials  and  do  the  work 
of  making  sewer  connections  up  to  within 
3  feet  of  the  building  to  be  connected  is  held 
void  as  an  invasion  of  the  rights  of  property 
owners.     (N.  C.)  442. 

An  annual  charge  for  the  use  of  a  sewer  is 
held  to  be  constitutional,  although  the  per- 
son charged  therefor  may  have  originally 
paid  part  of  the  cost  of  building  the  sewer. 
(Mass.)  277. 

Liability  of  a  city  for  casting  sewage  upon 
oyster  beds,  causing  the  destruction  of  the 
oysters,  is  sustained  on  the  ground  that  it 
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Decisions. 

Statutort  Matters.) 

constitutes  a  taking  of  property.     (K.  Y.) 

421. 

The  right  of  the  legislature  to  confer  on 
cities  authority  to  use  tidal  streams  as  out- 
lets for  public  sewers  is  sustained.  (K.  J.) 
717,  722. 

Countiea, 

A  statute  authorizing  the  recovery  of  a 
penalty  against  a  county  for  death  caused  by 
mob  violence  is  held  constitutional.  (Ohio) 
738'. 

Municipalities, 

A  city  is  held  not  to  be  liable  for  a  nui- 
sance caused  by  the  pollution  of  water  by 
employees  and  a  chain  gang  in  operating  a 
rock  quarry  outside  the  limits  of  the  city, 
which  the  city  had  no  authority  to  opera  te» 
unless  it  was  implied  from  provisions  which, 
coupled  with  the  power,  conferred  a  denial 
of  liability  for  its  misuse.     (Va.)   331. 

A  municipality  is  held  not  to  be  liable  for 
acts  of  its  officers  when  participating  in  a 
conspiracy  or  in  a  mob.     (Okla.)   620. 

Bonds  issued  to  refund  indebtedness  are 
held  not  to  create  any  new  or  additional 
debt  within  the  meaning  of  a  constitutional 
limitation  on  municipal  indebtedness.  (8. 
D.)  786. 

The  cost  of  supplying  a  city  with  water  ia 
held  not  to  be  a  necessary  expense  within 
the  meaning  of  a  Constitution  prohibiting  in- 
debtedness or  taxation,  except  for  necessary 
expenses,  without  a  two-thirds  vote.  (N. 
C.)   444. 

The  power  of  the  mayor  to  veto  action  by 
the  board  of  aldermen  in  passing  upon  the 
election  of  one  of  its  members,  of  which  the 
board  is  made  by  statute  the  final  judge,  is 
denied,  although  the  statutes  provide  that 
he  shall  have  a  negative  upon  their  action  io 
all  matters.  (N.  H.)  613. 
Schools, 

The  right  of  colored  children  to  attend  the 
same  schools  as  white  children  is  denied 
where  separate  schools  have  been  provided 
for  them  that  arq  equal  in  their  facilities 
and  accommodations.     (N.  Y.)  113. 

A  statute  providing  for  the  selection  of 
text-books  for  all  the  schools  of  the  state  by 
a  commission,  and  for  the  purchase  thereof 
from  the  lowest  bidder,  is  held  coiistitution- 
al.     (Tenn.)   167. 

The  power  of  the  voters  of  a  school  district 
to  rescind  a  vote  for  a  tax  to  build  a  school- 
house  is  held  to  be  implied  in  the  power  to 
vote  the  tax,  when  exercised  at  a  regular 
meeting  subsequent  to  that  at  which  the  tax 
was  voted,  but  before  the  collection  or  levy 
or  certification  of  the  tax.     (Iowa)  635. 

Appropriations  for  the  expenses  of  a  state 
normal  school  maintained  by  a  private  cor- 
poration are  held  not  to  be  in  violation  of 
the  constitutional  provision  against  assum- 
ing the  debts  of,  or  loaning  credit  to,  any 
corporation,  where  they  are  made  in  consid- 
eration of  the  gratuitous  education  of  teach- 
ers for  the  common  schools,  and  the  Consti- 
tution requires  the  maintenance  of  such 
schools.     (111.)  576. 
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See  also  tupra,  I.,  as  to  regulations  of  busi- 
ness. 

A  general  assignment  for  creditors,  nuide 
by  a  contractor,  is  held  not  to  constitute  an 
abrogation  or  breach  of  his  existing  con- 
tracts.      (N.  Y.)   685. 

A  contract  by  which  a  sheriff,  who  is  also 
tax  collector,  turns  over  his  tax  list  to  an- 
other person,  who  engao^es  to  collect  the 
taxes  for  a  certain  commission,  is  held  void 
on  grounds  of  public  policy.     (N.  C.)  441. 

A  contract  to  draft  a  bill,  have  it  intro- 
duced in  the  legislature,  advocate  its  pas- 
sac^e  before  committees,  and  do  all  things 
needful  and  proper  to  secure  its  passage, 
without  any  compensation  unless  the  pass- 
age of  the  bill,  which  is  an  appropriation 
act,  is  procured,  and  without  fixing  the  fees 
to  be  paid  in  the  event  of  success, — is  held 
void  on  grounds  of  public  policy.  (Neb.) 
294. 

The  denial  of  a  remedy  to  persons  in  pari 
delicto  is  not  to  require  the  refusal  of  equit- 
able relief  against  the  enforcement  of  a  mort- 
gage which  is  against  public  policy  because 
given  for  services  to  procure  an  appoint- 
ment to  an  office.  (S.  C.)  842. 
Covenant. 
A  covenant  in  a  deed  of  a  railroad  right 
of  way,  for  the  running  of  certain  trains,  is 
held  to  be  binding  on  a  subsequent  pur- 
chaser of  the  railroad,  although  it  was  not 
expressly  made  binding  on  assigns.  (Tenn.) 
160. 

Sale;  stoppage  in  transitu. 

liOgs  driven  down  a  river  by  a  log-driving 
company,  of  which  each  logowner  is  by  stat- 
ute a  member,  are  held  to  be  in  the  posses- 
sion of  such  company,  and  not  of  the  owner ; 
and,  although  the  company  is  not  a  common 
carrier,  the  logs  in  transit  from  a  seller  to 
a  purchaser  are  held  to  be  subject  to  the 
right  of  stoppage  in  transitu.  (Me.)  60. 
Physician's  services. 

The  rule  in  railroad  cases  by  which  an  em- 
ployer is  held  liable  for  the  services  of  a 
physician  engaged  in  case  of  emergency  for 
an  injured  employee  is  denied  application  in 
case  of  an  accident  at  a  laundry.  (Mich.) 
396. 

Auction. 

A  bid  at  auction  by  one  who  is  employed 
to  bid  by  persons  interested  in  having  the 
property  bring  a  good  price  is  held  not  to 
constitute  "puffing,"  if  the  persons  for  whom 
he  bids  are  not  conducting  the  sale  so  as  to 
be  able  to  release  him  from  responsibility  for 
hi»  bid.     (Ga.)  345. 

Banks. 

The  rule  that  a  collecting  bank  is  not  en- 
titled to  send  paper  directly  to  the  drawer 
for  collection  without  instructions  is  fol- 
lowed in  a  case  which  holds  that  instructions 
to  Bend  it  to  the  drawer  were  in  fact  given. 
(Mich.)  583. 

The  holder  of  a  check  drawn  by  a  bank 
which  becomes  insolvent  before  its  presenta- 
tion, upon  which  the  deposit  is  applied  by 
48  T..  R.  A. 


the  draWee  bank  to  its  own  claims  without 
knowledge  of  the  check,  is  held  entitled  to 
subrogation  to  any  collateral  which  the 
drawee  bank  may  have  after  its  own  claims 
are  satisfied.  (111.)  565. 
Carriers. 

A  recovery  for  the  loss  of  a  sample  trunk 
is  sustained  on  a  contract  for  its  transpor- 
tation as  freight,  where  it  was  checked  as 
baggage  on  payment  of  an  excess  charge, 
which  was  the  same  for  baggage  and  for 
sample  trunks,  and  no  misrepresentation 
was  made  as  to  its  character,  while  the  bag- 
gageman had  constructive  notice  of  its  char- 
acter, though  he  checked  it  in  violation  of  a 
rule  of  the  carrier  which  prohibited  his  do- 
ing so  without  taking  a  release  of  liability. 
(N.  Y.)  116. 

A  usage  which  will  authorize  passengers 
to  take  small  packages  of  merchandise  into 
passenger  cars  is  held  to  require  strict  proof 
and  construction,  and  not  to  be  established 
by  a  practice  that  had  been  acquiesced 
in  for  a  time  by  railroad  employees  as  a 
mere  matter  of  accommodation.  (N.J.)  744 
Insurance. 

A  member  of  a  mutual  benefit  society  is 
held  not  to  be  obliged  to  pay  assessments, 
when  his  contract  does  not  provide  that  he 
shall  pay  them  or  make  any  provision  as  to 
nonpayment,  except  for  the  forfeiture  of  his 
certificate.     (Ind.)  362. 

A  liability  on  an  indemnity  against  liabil- 
ity for  damages  from  claims  of  injured  em- 
ployees is  held  to  arise  as  soon  as  an  em- 
ployee is  injured,  although  the  employer  is 
insolvent  and  cannot  pay  the  claim,  and  such 
liability  is  held  assignable.     (Or.)  770. 

The  amputation  of  a  part  of  a  foot  is  held 
not  to  give  a  right  to  the  whole  amount  of 
insurance  under  a  by-law  of  an  association 
providing  for  full  payment  on  the  ^'amputa- 
tion of  a  limb  ( whole  hand  or  foot ) ." 
(Mich.)  86. 

An  attempt  by  a  traveling  salesman  to  get 
upon  a  moving  train  is  held  not  to  constitute 
a  voluntary  exposure  to  unnecessary  danger, 
as  a  matter  of  law.     (111.)  359. 

A  mere  agreement  to  buy  real  property, 
which  is  definite  only  as  to  the  price  to  be 
paid,  is  held  not  to  affect  a  policy  which 
provides  that  it  shall  be  void  if  the  interest 
of  the  assured  becomes  other  than  the  en- 
tire, unconditional,  unencumbered,  and  sole 
ownership.     (Ark.)  510. 

The  loss  of  property  after  an  oral  contract 
to  insure  it,  but  before  the  issuance  of  a  pol- 
icy, is  held  to  give  a  right  of  action  only  in 
accordance  with  the  conditions  of  the  stand- 
ard policy  of  insurance,  and  not  to  author- 
ize a  recovery  of  the  value  of  the  property 
as  damages  for  breach  of  the  contract  to  in- 
sure and  deliver  a  policy,  where  the  failure 
to  deliver  the  policy  caused  no  damage  be- 
cause the  oral  contract  was  itself  a  complete 
contract  of  insurance.     (N.  Y.)  424. 


M8 


RdsniiA  or  Dbcibions. 

(COBPORATIONB    AND    ASBOCXA    TIOM8.      DOMISTIC    RBLATI0M8.) 


III.  Ck>BP0KATI0N8  AND  AbSOOIATIONS. 


Conwlidation, 

The  consolidation  of  railroads  is  held  not 
to  violate  a  constitutional  provision  against 
the  ownership  by  one  company  of  stock  of 
another,  or  tne  making  of  contracts  which 
will  create  a  monopoly  or  lessen  competition, 
where  the  competition  lessened  by  such  con- 
solidation is  merely  incidental,  at  particular 
points.     (6a.)   351. 

A  consolidation  of  street  railway  compa- 
nies is  held  not  to  violate  a  constitutional 
provision  against  the  purchase  by  one  com- 
pany of  shares  in  anotner,  or  the  making  of 
contracts  between  them,  when  the  effect  will 
be  to  create  a  monopoly  or  lessen  competi- 
tion, if  the  consolidation  in  question  will  re- 
sult in  giving  increased  facilities  at  less  cost 
to  the  public.     (Ga.)  520. 

Regulation  of  husineas. 

A  street  railway  company  which  by  its 
franchise  is  required  to  sell  tickets  in  quan- 
tities at  a  reduced  price  on  every  car  from 
the  town  which  grants  the  franchise  to  a 
neighboring  city  is  held  to  be  imder  obliga- 
tion to  sell  such  tickets  at  that  price  to  a 
passenger  anywhere  on  the  line,  though  he 
gets  on  a  car  and  offers  to  buy  the  tickets 
outside  the  township.     (Mich.)  84. 

The  doctrine  established  by  the  Supreme 
Court  of  the  United  States,  that  a  state  stat- 
ute compelling  the  issuance  of  railroad  mile- 
age books  at  reduced  rates,  is  unconstitution- 
al because  it  deprives  the  carrier  of  property 
without  due  process  of  law,  is  held  inappli- 
cable to  a  railroad  company  which  is  incor- 
porated and  acquires  its  franchises  and  prop- 
erty after  the  passage  of  the  statute.  (N. 
Y.)  669. 

A  statute  compelling  railroad  companies 
to  carry  shippers  of  stock  free  to  and  from 
the  destination  of  the  stock  is  held  unconsti- 
tutional as  a  deprivation  of  property  with- 
out due  process  of  law,  and  a  denial  of  the 
equal  protection  of  the  laws.  (Kan.)  251. 
Preference  of  orediiora. 

A  director  of  a  bank  which  is  about  to  fail, 
who  gives  information  thereof  to  a  corpora- 
tion of  which  he  is  president,  and  signs  a 
check  for  the  withdrawal  of  the  money,  is 
held  not  to  violate  a  statute  prohibiting  a 
preference  in  contemplation  of  insolvency  by 


such  banks  or  any  officer  thereof.     (K.  T.) 
122. 

Inapeotion  of  booka. 

The  right  of  stockholders  to  inspect  booka 
of  the  corporation  is  held  absolute,  and  not 
dependent  upon  their  motive  or  purpose.  It 
is  also  held  to  include  the  riffht  to  take 
copies  from  the  books  and  writings. 
(Ohio)  732. 

Lien  on  stock. 

An  eauitable  lien  on  shares  oi  stock  in  a 
national  bank  under  a  by-law  which  is  in 
conflict  with  the  act  of  Congress  on  the  sub- 
ject is  denied,  although  a  loan  was  made  ob 
the  faith  of  the  by-law,  and  its  provisions 
were  printed  on  the  certificates  of  stock  so 
as  to  be  notice  to  all  persons  dealing  witli 
them.     (N.  Y.)  107. 

Bwrety  company. 

A  statute  permitting  trustees  to  charge 
against  the  estates  in  Uieir  hands  such  sunis 
as  they  have  paid  to  a  surety  company  for 
their  bonds  is  held  to  give  no  lien  in  favor 
of  the  company,  and  the  statute  is  hdd  not 
to  ffive  any  unconstitutional  privilege  to 
such  companies.     (Pa.)  587. 

News  aseodatione. 

A  corporation  engaged  in  collecting  and 
selling  news  is  held  to  have  a  business  af- 
fected with  a  public  interest,  and  to  be  pre- 
cluded from  discriminating  between  news- 
paper publishers  who  may  wish  to  buy  its 
news.  A  by-law  prohibiting  a  member  from 
receiving  news  from  any  other  associatioB 
declared  antagonistic  is  held  void  as  tend- 
ing to  create  a  monopoly.  (111.)  568. 
Church. 

The  attempt  of  the  majority  of  the  mem- 
bers of  a  religious  corporation  to  employ  a 
pastor  whose  teachings  are  inconsistent  with 
those  of  the  sect  to  which  the  local  cJiurch 
belongs  is  held  to  be  a  violation  of  the  pur- 
poses for  which  the  church  property  la  held. 
(Wis.)  856. 

Camp-meeting  aseooiation. 

A  camp-meetinff  association  which  has 
leased  cottages  wiuiout  restriction  except  as 
to  such  ruks  and  regulations  as  it  may 
adopt  is  held  to  have  no  right  to  impose  a 
revenue  tax  on  persons  soliciting  orders  for 
provisions,  fruits,  etc.,  on  the  grounds. 
(Me.)  272. 


IV.  DOMESTIO  Relationb. 


See  also  infra,  VU. 

The  remarriage  of  a  divorced  woman  to 
one  whose  ability  to  support  her  is  unques- 
tionable is  held  to  terminate  her  right  to 
alimony  out  of  the  income  of  a  testamen- 
tary trust  created  for  the  support  of  the  for- 
mer husband.       (N.  Y.)  666. 

A  decree  in  conformity  to  a  contract  be- 
48  L.  T^.  A. 


tween  husband  and  wife  after  separation,  by 
which  a  certain  sum  per  month  is  gtrtn  hei- 
fer maintenance,  is  held  to  be  final  as  an 
irrevocable  contract,  so  that  it  cannot  be 
modified  without  her  consent  on  account  of 
the  husband's  change  of  financial  condition. 
(Or.)  766. 


R6sdm£  of  Dbcisiomb. 
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V.  Fzduoiabus  oe  Bkpbbsbictativss. 


Failure  of  an  executor  to  apply  for  an  ex- 
tension of  a  vacancy  pernut  for  insured 
premises  which  continue  racant  on  the  ex- 
piration of  the  time  for  which  such  permit 
had  heen  granted  is  held  to  be  negfisence 
which  will  make  him  liable  for  the  resiUting 
loss  of  the  insurance  in  case  the  property  is 
destroyed.     (Ky.)  49. 

The  power  of  a  court  of  equity  to  author- 


ize the  use  of  trust  property  for  the  benefit 
of  infant  remaindermen  during  the  life  ten- 
ancy is  denied  where  the  rights  are  created 
by  a  trust  which  makes  the  estate  of  the  re- 
maindermen contingent  on  the  exercise  of  a 
power  of  appointment  by  the  life  tenant 
among  such  of  them  as  survive.  (Wis.) 
809. 


VI.  ToBTS;    Nbougknob;    Ikjtjbibb. 


Injury  to  unbiym  ohild. 

An  infant  before  birtii  is  held  to  have  no 
such  separate  existence  that  an  injury  then 
received  can  give  a  right  of  action  to  the 
child  after  birth  against  the  person  causing 
the  injury.     (111.)  225. 

Conapiraey. 

A  conspiracy  to  ruin  the  business  of  a 
dealer  by  refusing  to  deal  with  him  and  in- 
ducing otiiers  to  do  likewise,  when  entered 
into  maliciously  and  not  to  promote  any  le- 
gitimate interests  of  the  conspirators,  is 
held  actionable.  (Minn.)  90. 
Lihel 

A  publication  in  a  church  paper,  made  in 
good  faith  by  officers  of  the  church,  in  the 
performance  of  what  they  deem  their  duty 
to  other  members  of  the  church,  making  de- 
famatory statements  as  to  their  pastor,  is 
held  to  be  privileged,  although  it  may  be  read 
by  some  who  are  not  church  members. 
(Kan.)  236. 

Deceit, 

A  false  statement  by  the  cashier  of  a  bank, 
authorized  by  the  directors,  in  a  certificate 
to  the  insurance  commissioners  respecting 
the  depositors  of  an  insurance  company,  on 
which  a  license  is  obtained,  and  publication 
of  the  same  statement  in  the  public  press,  to 
which  the  bank  was  privy,  made  with  a  view 
of  selling  stock  it  held  as  collateral,  are  held 
insufficient  to  make  the  bank  liable  for  de- 
ceit to  a  person  who  purchased  such  stock, 
which  pioves  to  be  worthless.  (G.  C.  App. 
6th  G.)  210. 

Killing  dog. 

The  right  to  kill  a  trespassing  dog  is  held 
not  to  exist  merely  because  the  owner  has 
been  notified  to  keep  the  dog  off  the  premises. 
(Miss.)  95. 

ContagioiM  diseases  of  cattle. 

For  the  communication  of  Texas  fever  by 
infected  cars  to  cattle  transported  in  them 
a  railroad  company  is  held  liable.  (111.) 
176. 

Dangeroua  road. 

The  want  of  a  barrier  on  the  side  of  an  ap- 
proach to  a  bridge  is  held  not  to  be  the  prox- 
imate cause  of  an  accident  when  a  horse  be- 
came frightened  and  unmanageable.  (Mich.) 
644. 

Dangeroua  pond. 

The  drowning  of  children  while  skating  on 
a  pond  without  permission  or  invitation  of 
the  owner  of  the  premises  is  held  to  create  no 
liability  on  the  part  of  the  owner.  (Mo.) 
291. 
48  L.  R.  A. 


Dangeroua  waU  or  building. 

In  the  construction  of  a  wall  the  person 
constructing  it  is  held  liable  for  failure  to 
use  due  care  to  prevent  its  falling  and  in- 
juring persons  lawfully  on  the  premises. 
(N.  J.)  106. 

One  who  buys  a  building  and  continues  to 
use  it,  or  permit  it  to  be  used,  with  knowl- 
edge that  it  was  so  negligently  constructed 
that  it  was  liable  to  faill  of  its  own  weight, 
is  held  liable  for  damages  caused  by  its  fall 
to  a  person  lawfully  standing  in  front  of  it 
(8.  D.)   157. 

Damage  by  water  from  roof. 

One  who  discharges  water  collected  from 
a  roof,  through  an  aperture  in  a  gutter,  upon 
a  neighbor's  land,  causing  a  wall  to  fall,  is 
held  liable  without  regard  to  the  defective 
construction  of  the  wall ;  and  his  liability  is 
held  not  to  be  limited  by  the  exercise  of  ordi- 
nary care.     (Mass.)  278. 

Pollution  of  stream  by  aewera. 

A  striking  and  exceptional  decision  in  In- 
diana in  favor  of  the  right  bf  a  city  to  dis- 
charge sewage  into  a  stream  without  liabil- 
ity to  injured  landowners  holds  that  no  ac- 
tionable wrong  will  result  if  it  is  done  in 
conformity  to  statute  and  without  negli- 
gence.'  (Ind.)  707. 

On  the  other  han<L  the  right  to  discharge 
sewers  of  a  city  into4  stream  to  the  damage 
of  landowners,  without  just  compensation, 
is  denied  in  Missouri,  notwithstanding  the 
necessity  of  sewers  and  the  provisions  of  a 
statute  requiring  them  to  follow  the  natural 
drainage  of  the  country,  and  although  pri- 
vate sewers,  causing  some  pollution  of  the 
water,  but  not  amounting  to  a  nuisance,  had 
been  discharged  into  the  stream  for  many 
years.     (Mo.)  711. 

The  drainage  of  sewers  into  a  river,  pol- 
luting the  waters  and  causing  a  nuisance  to 
lower  proprietors,  is  held,  in  Gonnecticut,  to 
create  a  liability  on  the  part  of  a  city  for 
the  damages  thereby  caused,  as  the  injury 
constitutes  a  taking  of  property  under  the 
oonstitutional  provision  requiring  just  com- 
pensation.    (Gonn.)  691. 

Riparian  owners  in  New  Jersey  are  held 
entitled  to  compensation  for  damage  to  their 
property  by  the  pollution  of  a  river  at  a 
place  above  the  ebb  and  fiow  of  the  tide,  but 
not  at  a  place  where  the  tide  ebbs  and  flows. 
(N.  J.)  717.    See  also  722. 

Injury  to  aervant. 

The  conductor  of  a  freight  train  is  held 
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to  be  within  the  scope  of  his  employment 
when  he  takes  the  engine  and  goes  forward 
to  inspect  the  tracks  under  orders  of  the  road 
superintendent,  after  a  heavy  storm. 
(Ind.)  531. 

A  brakeman  leaving  his  working  clothes 
in  a  caboose  according  to  custom,  although 
he  may  have  a  license  to  go  into  tiie  caboose 
to  get  his  clothes  for  the  next  trip,  is  held 
not  to  be  within  the  scope  of  his  employment 
or  of  his  license  in  jumping  on  and  off  such 
caboose  when  the  train  is  in  motion,  in 
search  of  his  clothes.     (Minn.)  796. 

An  employee  whose  special  business  it  is 
to  oil  a  snaft  and  bearing  is  held  not  to  be 
entitled  to  a  warning  of  the  danger  of  a  set 
screw  fastening  a  collar  near  the  end  of  the 
shaft,  although  it  projects  in  such  a  man- 
ner as  to  be  likely  to  catch  the  clothing  of 
persons  coming  near  it.     (Mass.)   96. 

The  performance  of  service  outside  of  the 
scope  of  employment,  in  obedience  to  the 
order  of  a  foreman,  is  held  not  to  involve  an 
assumption  of  the  risks,  unless  they  are  such 
that  an  ordinarily  prudent  man  would  not 
encounter  them.     (111.)   753. 

On  assurance  of  an  employee  by  the  em- 
ployer that  work  required  to  be  done  is  safe, 
it  is  held  that  the  servant's  knowledge,  or  a 
statement  by  a  third  person,  that  the  work 
is  not  safe,  does  not  necessarily  make  him 
guilty  of  negligence.     (Mass.)  542. 

A  railroad  company's  violation  of  a  stat- 
ute requiring  the  blocking  of  guard  rails  and 
frogs  is  held  to  relieve  an  employee  from  the 
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effect  of  what  would  otherwise  be  an  asaump- 
tion  of  the  risk,  but  not  from  the  effect  of 
contributory  negligence.  (C.  C.  App.  6th 
C.)  68. 

A  charge  that  a  master  should  instruct 
his  employee  as  to  the  nature,  force,  and 
probable  effect  of  an  explosion  of  a  pot  of 
molten  metal  in  case  it  comes  in  contact  with 
water,  and  that  it  is  not  sufficient  to  instruct 
merely  that  an  explosion  is  likely  to  follow 
such  contact,  is  held  proper.  (Mich.)  649. 
Injury  by  fellow  servant. 

A  servant  of  a  truckman  sent  by  his  ma»* 
ter  to  drive  the  latter's  horse  in  operating 
hoisting  apparatus  at  a  warehouse  is  hdd 
not  to  be  a  fellow  servant  of  the  warehouse- 
man's employees,  by  whose  negligence  in 
putting  the  pulley  block  and  tackle  in  place 
he  is  injured.     (N.  Y.)  673. 

A  railroad  company  is  held  not  to  be  liable 
to  an  employee  for  injuries  caused  by  incom- 
petence of  a  coemployee  on  account  of  negli- 
gence in  employing  Mm,  if  his  incompetenoe 
was  not  with  respect  to  acts  for  the  perform- 
ance of  which  he  was  employed.  (Mo J 
368. 

The  so-called  departmental  theory  of  fel- 
low servants  is  criticised,  and  seema  to  be 
substantially  repudiated,  by  a  recent  Mis- 
souri case  holding  that  a  conductor  as  well 
as  an  engineer  of  a  freight  train  ia  a  fellov 
servant  of  the  fireman,  when  th^r  negli- 
gence causes  a  derailment  of  the  train,  by 
which  the  fireman  is  injured.     (Mo.)   389. 


VII.  Pbopkbtt;  Rights;  Lieits;  Wnxs;  Tbvsts. 


•    Entireties, 

An  estate  by  entireties,  and  not  by  joint 
tenancy,  is  held  to  be  created  by  deed  to 
husband  and  wife  jointly.     (Ind.)  234. 
Family  ewemptions. 

The  exemption  of  property  allowed  to  the 
head  of  a  family  is  hej[d  properly  claimed  by 
a  wife,  when  her  husfind  has  been  adjud<]^ed 
insane  and  is  confined  in  a  hospital.  ( S.  D. ) 
155. 

Life  estates. 

Notes  given  to  a  life  tenant  for  rent  are 
held  to  belong  entirely  to  the  estate  of  the 
life  tenant,  though  not  due  at  the  lat- 
ter's  death,  and  though  a  crop  was  still 
standing  on  the  land  at  that  time,  where  the 
lease  had  expired  and  the  lessee  had  the 
right  to  the  crop  which  was  still  standing. 
(Ohio)  736. 

Deeds. 

Restrictions  in  a  deed  as  to  the  building 
line  are  held  not  to  be  enforceable  by  a  prior 
grantee  of  a  lot  on  the  same  street,  subject 
to  the  same  restrictions,  where  it  did  not 
appear  that  these  were  imposed  as  a  part  of 
a  general  scheme  for  the  benefit  of  all  the 
purchasers.       (Md.)  54. 

Adverse  possession. 

Adverse  possession  by  third  persons  of 
land  conveyed  to  a  purchaser  is  held  to  give 
no  ground  of  complaint  to  his  subsequent 
vendee  after  the  former  had  bought  in  the 
outstanding  title.  (Ky.)  537. 
48  L.  R.  A. 


A  parol  transfer  of  the  right  of  &  person 
holding  adversely  is  held  sufficient  to  give 
his  transferee  a  right  to  tack  the  two  posses- 
sions for  the  purpose  of  acquiring  title  by 
adverse  possession.  (Wis.)  830. 
Fisheries. 

A  right  to  fish  in  a  pond  on  private  land 
is  held  not  to  arise  by  prescription  or  by 
custom  because  of  long  usage  by  the  publie. 
(N.J.)  616. 

Railroad  trade  fiatures. 

Railroad  improvements  put  on  a  right  of 
way  purchased  from  a  mortgagor  are  held  to 
be  trade  fixtures  which  do  not  become  sub- 
ject to  the  mortage,  but  may  be  removed  on 
foreclosure.     (Kan.)  241. 

Partnership  realty. 

A  conveyance  of  an  undivided  half  of 
partnership  lands  to  a  copartner  for  part- 
nership uses  and  as  partnership  property, 
requiring  payment  to  the  grantor  of  the 
portion  belonging  to  him  on  closing  up  the 
business,  is  held  to  disclose  an  intenti<»  to 
change  tiie  grantor's  interest  from  lands  to 
surplus.     (N.  Y.)  299. 

Oil  wells. 

The  right  to  use  a  gas  pump  to  increase 
the  production  of  an  oil  well  is  uphdd,  al- 
though it  diminishes  the  production  from 
wells  on  adjoining  property.     (Pa.)   748. 

Failure  to  bore  a  well  for  oil  and  gas  with- 
in ninety  days  is  held  ground  of  forfeiture 
of  a  lease,  where  the  only  substantial  eon- 
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sideration  therefor  was  the  prospective  roy- 
alties, although  the  lease  purported  to  be 
made  for  five  years,  and  longer  if  oil  or  gas 
was  found  in  paying  quantities,  and  provid- 
ed a  forfeiture  of  $50  if  the  well  was  not 
completed  within  ninety  days.  (G.  G.  A. 
4th  G.)  320. 

License  to  cut  timber. 

A  written  contract  for  the  sale  of  an^in- 
divided  interest  in  land  is  held  to  revoke  pro 
tanto  a  license  to  another  person  to  cut  tim- 
ber thereon.     (Wis.)  839. 

Surface  water, 

A  city  lot  which  the  owner  attempts  to 
fill  in  or  raise  is  held  to  be  subject  to  the 
civil-law  rule  prohibiting  the  obstruction  of 
surface  water  from  adjoining  property,  to 
the  same  extent  aa  if  the  premises  were 
rural.  (Tenn.)  862. 
For  pollution  of  water,  see  aupra,  VI. 

Liens. 
See  also  supra.  III.,  as  to  lien  on  stock. 

A  lien  upon  a  street  railway  for  a  paving 
assessment  to  which  the  company  is  subject 
under  its  charter  is  held  to  be  superior  to 
the  lien  of  a  mortgage  upon  the  property. 
(Ind.)  41. 

Judgment. 

A  judgment  is  held  to  create  no  lien  on 
lands  previously  conveyed  in  fraud  of  cred- 
itors.     (Ark.)  334. 

Mortgage. 

A  bona  fide  purchaser  of  a  mortgage  given 
without  consideration,  though  unaccom- 
panied by  any  negotiable  obligation,  is  held 
to  have  a  valid  lien  as  against  creditors  of 
the  mortgagor.  (Md.)  63. 
Wills. 

A  will  is  held  not  to  be  subscribed  at  the 
•nd  as  required  by  statute,  where  it  con- 
sists of  four  pages  in  one  sheet  folded  length- 
wise down  the  middle,  where  the  signature  is 
on  the  second  page  after  a  portion  of  the 
will,  while  the  third  page  contains  other  por- 
tions of  the  will  without  anything  to  connect 
those  portions  with  what  appears  above  the 
signature.     (N.  Y.)  662. 

An  antenuptial  contract  by  which  a  wife, 
for  a  specified  sum,  agrees  to  release  all 
claims  on  her  husband's  estate  in  order  that 


his  property  may  pass  under  his  will,  is  held 
binding  on  her  so  as  to  prevent  her  from 
contesting  the  rights  of  the  beneficiaries  un- 
der the  will  on  the  ground  that  it  was  re- 
voked by  the  marriage.     (111.)  557. 

A  legacy  conditioned  on  the  legatee's  be- 
ing declared  at  the  expiration  of  a  certain 
time  to  be  a  reformed  man  is  held  to  make 
a  condition  precedent,  and  the  condition  it 
not  void  for  uncertainty.     (Mich.)  580. 

A  will  giving  a  young  man  an  estate  for 
his  education,  requiring  him  to  complete  a 
course  at  one  of  two  universities  named,  and 
providing  that  the  estate  shall  pass  from 
him  if,  through  his  own  disinclination  or  in- 
capacity or  the  indifference  of  his  parents  or 
guardians,  he  shall  fail  to  do  so,  is  held  to 
vest  the  estate  in  him,  subject  to  the  condi- 
tion subsequent,  so  that  his  death  during  his 
college  course  will  not  devest  his  estate  or 
prevent  it  from  passing  to  his  heirs.  (Md.) 
58. 

Trusts, 

An  allowance  out  of  the  income  of  a  trust 
estate  for  the  maintenance  of  an  infant  is 
made,  although  the  trust  provided  for  ite  use 
only  for  hia  education,  where  the  infant's 
mother,  who  was  the  only  other  person  in- 
terested in  the  income,  agreed  te  the  allow- 
ance.    (R.  I.)  783. 

The  premium  paid  on  an  investment  of 
trust  fund^  the  income  of  which  is  given  by 
will  to  testetor's  daughter  for  life,  with  re- 
mainder to  nephews  and  nieces,  is  held  not 
to  have  been  intended  by  the  testator  to  be 
deducted  from  the  daughter's  income  in  or- 
der to  restore  the  principal  of  the  fund. 
(N.  Y.)    126. 

CTuiritable  gifts. 

A  chariteble  gift  to  a  foreign  city  is  up- 
held under  a  treaty  provision  authorizing 
such  gifte  to  citizens  of  the  foreign  country, 
and  notwithstending  the  fact  that  the  ca- 
pacity of  the  city  was  for  a  time  suspended 
by  the  necessity  of  obtaining  a  permit  from 
the  council  of  stete.     (La.)  77. 

A  trust  for  the  saying  of  masses  is  up- 
held as  a  charitable  use  because  the  public 
service  is  religious  and  the  money  expended 
therefor  supporte  the  clergy.     (N.  H.)   100. 


VIII.  GiviL    Remedies. 


Appearanoe. 

The  Toluntery  appearance  of  a  defendant 
without  reservation  and  without  objection 
to  jurisdiction  in  a  divorce  proceeding,  in 
which  he  seeks  the  advantege  of  the  decree 
in  opposition  to  an  application  for  an  amend- 
ment to  allow  alimony,  is  held  to  authorize 
a  binding  judgment  against  him,  although 
the  original  decree  was  void  for  want  of  serv- 
ice of  process.  (N.  J.)  679. 
Legal  notices. 

The  fact  that  a  newspaper  published  at 
regular,  or  nearly  regular,  intervals  is  de- 
voted particularly  to  some  class  of  business, 
is  held  insufiicient  to  destroy  ite  character 
as  a  newspaper  with  respect  to  the  publica- 
tion of  legal  notices  therein.  (Neb.)  409. 
48  L.  R.  A. 


Withdrawing  juror. 

The  practice  of  withdrawing  a  juror  in  a 
civil  case  as  a  means  of  postponing  the  trial 
is  not  recognized  in  Oregon.     (Or.)   432. 
Appeal. 

A  finding  of  facte  made  after  the  expira- 
tion of  the  term  at  which  judgment  was 
rendered,  and  after  the  time  for  an  appeal 
has  expired  without  an  appeal  being  taken, 
is  held  to  be  beyond  the  power  of  the  court 
to  make  part  of  the  record  of  judgment. 
(Conn.)  217. 

Costs. 

A  stetute  allowing  the  successful  plain tilT 
in  a  mechanic's  lien  case  an  attorney's  fee 
in  addition  to  coste  otherwise  allowed  is 
held  to  be  in  violation  of  a  constitutional 
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(Cbimimal  Law 

Provision  tb&t  courts  of  juatioe  ihall  be  open 
0  ereYy  person,  and  that  iuBUoe  shall  be 
administered  without  sale,  denial,  or  delay. 
(Colo.)  340. 

Foreign  judgments. 
The  probate  in  common   form   of   a  will 
under  statutes  making  it  an  exercise  of  ju- 
dicial power,  and  the  judgment  conclusive 
as  to  all  matters  properly  cognizant  in  pro- 
bate proceedings,  and  as  to  the  property  cot- 
ered  by  the  wul,  is  held  to  be,  so  far  as  re- 
gards personalty,  within  the  constitutional 
£  revision  as  to  giving  full  faith  and  credit 
I  every  state  to  the  judicial  proceedings  in 
•very  other  state.     (Tenn.)   130. 
Evidence. 
The  provision  of  the  war  revenue  act  re- 
quiring stamps  on  instruments  before  they 
can  be  used  in  evidence  is  held  inapplicable 
to  state  courts.     (Nev.)  305. 
Pleading. 
The   use  of  inconsistent  d^enses  is  dis- 
cussed at  length,  with  the  conclusion  that 
they  cannot  stand  if  the  admission  of  the 
truth  of  one  proves  the  falsity  of  the  other, 
and  that  the  averment  in  an  answer  of  a  fact 
which  has  been  denied  makes  proof  of  it  un- 
necessary.    (Wash.)  177. 
Damages. 
The  measure  of  recovery  in  trover  by  one 
who  had  r^;ained  title  to  the  property  only 
as  security  for  the  purchase  price  is  held 
limited  to  the  balance  due  thereon,  less  any 
depreciation  by  use  authorized  by  the  con- 
tract.    (R.  I.)  773. 

Mesne  profits. 
A  defaulting  vendee  is   held   chargeable 
with  mesne  profits  for  the  time  he  withholds 
possession  of  land  pending  ejectment  against 
him.     (N.  C.)  761. 

Statute  of  limitations. 
Concealment  of  the  defalcation  of  a  bank 
teller  is  held  to  prevent  the  running  of  the 
statute  of  limitations,  not  only  in  his  favor, 
but  also  in  favor  of  his  surety,  until  the  dis- 
covery of  the  defalcation.     (Del.)  514. 

A  special  statute  of  limitations  governing 
liabilities  under  acts  of  incorporation  is  held 
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to  be  b^  implication  a  part  of  a  subseqaent 
act  of  incorporation,  and  therefore  binding 
in  a  suit  in  another  state  to  enforce  the  lia- 
bility of  a  stockholder  in  such  corporation. 
(C.  C.  A.  4th  C.)  625. 

Subrogation. 

A  peculiar  case  as  to  subrogation  holds 
that  a  purchaser  on  foreclosure,  who  volun- 
tarily pays  a  claim  for  taxes,  bdfore  the  sale 
is  affirmed,  but  without  knowledge  of  any 
dispute  as  to  the  validity  of  the  taxes,  is 
entitled  to  subrogation  to  a  claim  for  such 
part  of  the  taxes  as  was  certainly  valid,  but 
the  court  refuses  to  require  a  receiver  to  rec- 
ognize the  payment  of  the  disputed  part  of 
the  taxes,  or  to  assume  the  burden  of  any 
litigation  concerning  it.  (CCA.  4th  C.) 
503. 

Oamishment. 

A  debt  of  an  insurance  company  for  loss 
in  another  state  is  held  to  have  no  situs  in  a 
third  state  for  the  purpose  of  garnishment 
therein,  by  reason  of  the  fact  that  the  in- 
surance company  had  an  agent  therein  on 
whom  process  could  be  served.  (K.  C.)  452. 
Partition. 

A  decree  of  partition  setting  off  a  part  of 
the  property  to  a  life  tenant^  made  upon  a 
petition  which  shows  that  the  plaintiff  was 
only  a  life  tenant^  is  held  void  on  oollaterml 
attack  for  want  of  jurisdiction.  (Kabu) 
257. 

Infunotion. 

The  rule  that  equity  will  not  enjoin  orim- 
inal  prosecutions  is  applied  in  a  case  for 
an  injunction  against  the  enforcement  of  a 
statute  requiring  the  inspection  of  beer. 
(Mo.)   696. 

An  injunction  against  the  passage  of  an 
ordinance  which  will  create  a  contract  is 
held  to  be  in  excess  of  jurisdiction,  whether 
the  ordinance  will  be  valid  or  not  if  passed. 
(Wis.)  819. 

An  injunction  against  a  wrongful  asaens- 
ment  for  paving  is  held  properly  limited  to 
that  assessment,  where  the  order  for  the  pav> 
ing  was  legal,  ^us  leaving  opportunity  for 
a  new  assessment.     (Wis.)   851. 


IX.  Cbiminal  Law  and  Practice. 


Conviction  of  being  a  suspicious  person, 
when  the  suspicion  is  wholly  undefined, 
without  reference  to  any  particular  crime,  is 
held  to  be  in  violation  of  the  constitutional 
provisions  against  unreasonable  searches 
and  seizures,  and  against  cruel  and  imusual 
punishments.     (D.  C.)  220. 

A  state  statute  maJcing  it  an  c^ense  to 
solicit  a  seaman  to  desert  from  any  vessel 
within  the  jurisdiction  of  the  state  is  held 
not  to  bo  in  violation  of  the  constitutional 
provision  as  to  commerce,  in  the  absence  of 
any  act  of  Congress  to  the  contrary.  (Or.) 
153. 

Indictment. 

An  indictment  found  on  a  legaA  holiday 
48  L.  R.  A. 


is  held  not  to  be  invalid  for  that 
where  the  statutes  do  not  provide  that 
courts  shall  not  sit  on  holidays.  (Ohio) 
459. 

Double  jeopardy. 

A  plea  of  former  jeopardy  is  held  not  to 
constitute  in  itself  a  jeopardy,  or  a  dlschar^ge 
thereon  an  acquittal.     (Kan.)  254. 

A  sentence  imposed  after  reversal  of  a  for- 
mer sentence  on  the  prisoner's  application  is 
held  not  to  constitute  double  jeopardy,  al- 
though he  had  partlv  served  the  first  sen- 
tence, including  one  da3r's  solitary  confine- 
ment, which  was  included  also  in  the  second 
sentence.     (Mass.)  893. 
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AdvilMilont  bj  pleading  Ineonelatent  de- 

fenees,  see  Pliaouvq. 
Advlteryy    injunction   against   enforcing 

contracta  for  illicit  Interooorae  84S 

Ad-rerae   poMeaaioni    conflict   of   laws 

aa  to  68f 

Betttsvt  Injunction  againat  enforcement 

of  contract  of  W4 

Blocked  froffs.     Bee  Mabtbb  ahd  But- 

AMT. 

Co«ipo«iidingr  crlviet  injunction 
againat  enforcing  contracts  for  849 

C^sfederate  monert  injunction  againat 

enforcing  contracts  for  84$ 

Coamict  of  law*  I  when  statute  of  Umi- 
tatlona  will  gorem  action  in  another 
sUte  or  country: — (I.)  General  rule; 
(II.)  exceptions;  (III.)  where  there 
18  no  statntory  proviaion  in 
fonun  aa  to  effect  of  bar  of  other 
sUte;  (o)  contracto:  (1)  in  general; 
(2)  caaea  in  which  the  doctrine  that 
the  law  of  the  forum  goTems  ques- 
tioned or  denied;  (8)  when  right  of 
action  extinguished,  as  well  as  the 
remedy  affected;  (h)  Judgmenta:  (1) 
in  general ;  <2)  where  right  of  action 
extinguished  as  well  as  the  remedy 
affected;  (o)  decedent's  eatates;  id) 
adTerae  poaaeaaion;  (•)  usury;  (f) 
lUbllity  of  stockholders ;  Uf)  personal 
injurlea;  (h)  death;  (<)  mlacellane- 
ous  caaea;  (IT.)  where  statutes  of 
forum  provide  as  to  effect  of  bar- of 
other  atate  625 

Coaatltotlonal  law.  See  Dbpabtioint 
STOBna;  Municipal  Cobpobatiomb. 

Coatempt)  by  board  of  health    in  dia- 

obeylng  Injunction  708 

CoatlBvaaeei  by  withdrawal  of  juror      482 

Coatraets)  injunction  against  enforcing 

illegal  contract  842 

Corporatloaa.    See   also    Suum    Com- 

PANIB8. 

Conflict  of  laws  aa  to  limitation  of  ac- 
tiona  against  stockholders  637 

Costa.    On  withdrawal  of  Juror  432 

Coarts;  administration  of  Federal  laws  In 
aUte  courts : — (I.)  Introductory ; 
(II.)  clYil  laws;  (III.)  criminal  and 
penal  laws  33 

Death  i  conflict  of  laws  as  to  llmiUtlon 

of  actions  for  639 

Departmeat  stores  |    legal    restrictions 

on  261 

Dralasf  pollution  of  wates  by,  see  Wa- 


Bmlaeat  domaiai  taking  or  damaging 
property  by  discharging  sewers  into 
waters  698 

4SL.R.  A. 


Bvideaeei  presumption  as  to  probate  of 

will  in  other  state  186 

Effect  of  omission  of  stamp  upon  use  of 
instrument  as  806  ' 

Federal  laws.     See  (Doubts. 

GaiabliBgri  injunction  against  enforce- 
ment of  contract  of  844 

Goaraatr*     See  Surbtt  CoMPANiBa. 

Hasbaad  aad  wifei  Injunction  against 
enforcing  InTalid  contracts  relating  to 
marriage  842 

laeoBaiateat  defenaea.     See  Plbadxno. 

lajaaotioap  allowing 'injunction  in  favor 
of  party  in  peri  deUoto,  againat  en- 
forcing or  otherwise  proceeding  with 
illegal  contract: — (I.)  Introductory; 
(II.)  contracts  for  assistance  la  ob- 
taining office;  (III.)  contracts  as  to 
Confederate  money;  (IV.)  contracts 
relating  to  marriage:  (o)  In  goier- 
al;  (b)  marriage  brokage  bonds ;  (V.) 
contracts  for  Illicit  intercourse; 
(▼I.)  betting  and  gambling  contracts : 

(a)  in  general ;  (b)  In  case  of  assign- 
ment; (0)  relief  at  law  generally; 
(d)  judgmMito;  (VII.)  contracts  for 
compounding  crime;  (VIII.)  miscel- 
laneous 842 

ilgalnst  draining  sewage  into  stream  707 
laternal  reveaaey  effect  of  omission  to 
stamp  an  Instrument  on  which  the  law 
requires  a  stamp,  or  to  cancel  the 
stamps  on  such  an  Instrument: — (I.) 
Applicability  of  revenue  laws  to  state 
courts:  (a)  proTlsions  excluding  un< 
stamped    Instruments    from  evidence; 

(b)  provisions  Invalidating  unstamped 
instruments;  (o)  provisions  as  to  ro> 
cording ;  (II.)  intent  as  affecting  con- 
sequences of  omitting  stamp:  (a) 
generally;  (b)  preaumption  and  bur- 
den of  proof  as  to  Intent ;  (III.)  scope  . 
of  acts,  generally;  effect  of  repeal; 
(IV.)  effect  of  omission:  (o)  general- 
ly; (b)  upon  use  of  instrument  as  evi- 
dence: (1)  as  primary  evidence;  (2) 
secondary  and  parol  evidence ;  copies ; 
(3)  as  collateral  evidence;  (o)  upon 
writs,  processes,  and  orders  of  court; 
(tf)  in  Confederate  states;  (e)  mis- 
cellaneous; (V.)  subsequent  stamping : 
(o)  what  remedy  available:  (1)  by 
party  or  collector;  (2)  stamping 
copies;  (b)  time;  (o)  application  to 
collector:  (1)  who  may  apply;  (2) 
to  what  district ;  (3)  power  of  deputy 
collector;  (4)  miscellaneous;  (d) 
what  stamps  required;  (e)  effect; 
(VI.)  pleading  and  practice :  (o)  rais- 
ing objection  by  demurrer;  (b)  ne- 
cessity and  sufficiency  of  averments  as 
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to  omission:  (c)  who  maj  raise  or 
waive  objection ;  (d)  time  of  ra.i8ing 
objections;  (e)  questions  of  fact;  pre- 
sumptions generally ;  if)  stamp  not 
part  of  Instrument ;  (VII.)  failure  to 
cancel ;  defective  cancelation ;  (VIII.) 
foreign  laws  805 

jndKiuenti  conflict  of  laws  as  to  limita- 
tions of  actions  on  632 
Effect  of  probate  of  a  will  In  another 
state: — (I.)  As  to  personal  property; 
(II.)  wills  of  real  est^e ;  (III.)  pre- 
sumption; (IV.)  as  to  full  faith  and 
credit ;  (V.)  conclusiveness  of  decree 
of  probate  from  another  state:  (a) 
generally;  (b)  after  filing  for  record; 
(VI.)  classification  by  states  130 

Jurisdiction.     See  Coubts. 

Jury.     See  Trial. 

Llceniiet  to  pollute  waters  705 

Limitation  of  auctions.     See  Conflict 
or  Laws. 

Master  and  servant]  liability  of  an  em- 
ployer for  injuries  received  by  serv- 
ants owing  to  the  want  of  bloclcing  at 
switches: — (I.) Want  of  blocking  not 
negligence  per  $e  apart  from  statute ; 
(II.)  statutes  requiring  frogs,  etc.,  to 
be  blocked;  (III.)  want  of  blocking 
considered  as  a  risk  assumed  by  the  ' 
servant  68 

Right  of  a  servant  to  recover  for  injuries 
caused  by  projecting  screws  in  shafts 
and  other  moving  machinery: — (I.) 
Discussion  of  the  question  whether  the 
maintenance  of  a  set  screw  imports 
negligence  at  common  law;  (II.)  lia- 
bility of  master  under  statutes;  (III-) 
defenses  of  assumption  of  risks  and 
contributory  negligence  06 

Hie  duty  of  a  master  with  respect  to  the 
employment  of  his  servants: — (I.) 
General  principles:  (a)  nature  and 
extent  of  the  master's  duty  stated; 
(b)  duty  considered  as  creating  an  ex- 
ception to  the  doctrine  of  common  em- 
ployment ;  (c)  standard  (^  care  obliga- 
tory upon  the  master  in  regard  to 
the  selection  of  his  servants;  (<f) 
what  constitutes  an  Incompetent  serv- 
ant ;  (0)  plaintiff's  recovery  dependent 
upon  proof  of  master's  actual  or  con- 
structive knowledge  of  coservant's  un- 
fitness; (/)  duty  to  Inquire  Into  the 
fitness  of  a  servant  at  the  time  he  Is 
.  hired ;  (g)  duty  of  the  master  to  keep 
himself  Informed  as  to  the  fitness  of 
a  servant  already  In  his  employment ; 
(II.)  probative  value  of  various  facts 
as  tending  to  show  culpability  on  the 
master's  part:  (a)  incompetence  of 
servant;  (b)  race  and  color  of  delin- 
quent servant;  (c)  appearance  and 
manner  of  the  servant  while  testify- 
ing; (tf)  language  of  delinquent  serv- 
ant himself  indicating  recklessness  of 
character;  (e)  minority;  (/)  previous 
experience  of  the  servant;  (g)  acts 
of  negligence  prior  to  the  accident; 
(h)  acts  of  negligence  which  caused 
the  accident;   (i)  temporary  unfitness 

18  L.  K.  A. 


at  the  time  of  fhe  accident ;  (/)  den- 
Uetlons  of  duty  subsequent  to  the  In- 
Jary  in  suit;  (k)  disclaimer  of  fitness 
by  delinquent  servant  himself;  (I) 
specific  stat«mesLts  as  to  nnfltnesB 
made  by  co-employees  of  delinquent 
servant ;  (m)  reputation  of  delinquent 
servant:  (1)  admissibility,  generally; 
(2)  reputation  not  evidence  of  actual 
unfitness;  (3)  nicknames  as  evidence 
against  the  master;  (n)  length  of  the 
period  during  which  the  unfitness  has 
continued ;  (o)  a  promise  by  the  mas- 
ter to  discharge  the  delinquent  serv- 
ant ;  (III.)  duty  to  employ  an  adequate 
number  of  servants:  (a)  generally; 
(b)  whether  the  master  has  performed 
his  duty  868 

Bffect  of  an  assurance  of  safety  given 
by  the  master  or  a  coservant: — (I.) 
General  rule;  (II.)  illustrative  cases; 
(III.)  rationale  of  rule;  (IV.)  when 
an  assurance  of  safety  is  not  conda- 
slve  in  the  servant's  favor;  (Y.) 
whose  assurances  bind  the  master  542 

Servant's  right  of  action  for  injuries  re- 
ceived in  obeying  a  direct  command : 
— (I.)  Introductory;  (II.)  direct  or^ 
ders  an  Immaterial  factor,  where  the 
risk  to  which  they  exposed  the  serv- 
ant was  one  of  those  assumed ;  (III.) 
contributory  negligence,  when  not  pred- 
icated of  compliance  with  a  direct  or- 
der ;  (IV.)  master  and  servant  not  up- 
on the  same  fooJting ;  (V.)  servant  usn- 
ally  entitled  to  act  on  the  assumption 
that  his  master  has  performed  and  will 
perform  his  duty;  (VI.)  rationdU  of 
the  servant's  right  to  rely  on  the  mas- 
ter: (a)  order  an  implied  assurance 
of  safety;  (b)  order  tends  to  throw 
servant  off  his  guard;  (e)  necessity 
for  prompt  obedience;  (d)  direct  or- 
der tends  to  negative  voluntariness  of 
action ;  (VII.)  when  direct  orders  will 
not  Justify  the  servant's  obedience; 
(VIII.)  negligence  in  respect  to  the 
manner  of  carrying  ont  the  order; 
(IX.)  specific  order  no  exeose  unless 
the  servant's  act  was  indnoed  by  it; 
(X.)  by  whose  orders  the  master  is 
bound  79k 

Liability  for  injuries  received  by  the 
servant  In  the  performance  of  duties 
outside  the  scope  of  his  original  con- 
tract:— (I.)  Introductory;  (II.)  no 
recovery  where  servant  ondertaki^ 
new  functions  proprio  motu  and  with- 
out master's  acquiescence ;  (III.)  when 
negligence  is  predicated  of  a  com- 
mand to  do  work  outside  the  scope  of 
original  contract;  (IV.)  risks  of  work 
outside  scope  of  employment,  when 
deemed  to  be  assumed;  (V.)  doctrine 
of  common  employment  qualified  as  re- 
gards servants  working  outside  the 
scope  of  their  employment ;  (VI.)  con- 
tributory negligence  as  a  defense; 
(VII.)  absence  of  compulsion,  an  es- 
sential element  of  assumption  of  risks 
and     contributory     negligence:      (•) 
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geoierally;  (b)  protest  or  objection  by 
servant;   (c)   fear  of  losing  position 

Money.     Bee  Confederatb  Monbt. 

MnnlcipAl  corporations!  turning  sew- 
age Into  waters,  see  Watibs. 
Power  of  the  legislature  to  Impose  bur- 
dens upon  municipalities,  and  to  con- 
trol their  local  administration  and 
property: — (I.)  Introductory;  (II.) 
power  to  Impose  burdens:  (a)  gener- 
ally; (b)  public  and  quasi-public  im- 
provements: (c)  compelling  payment 
of  non legal' demands ;  (d)  validating 
defective  obligations;  (III.)  power  In 
respect  to  officers  and  local  adminis- 
tration; (IV.)  power  in  respect  to 
property  and  franchises 

Ifearliflrence.     See  Mastbb  and  Servant. 

Nnlsance.     See  Watbhs. 

OAeersi  Injunction  against  enforcing 
contracts  to  obtain  office 

PleadinflTt  right  to  plead  inconsistent  de- 
fenses:—(I.)  Scope  of  note;  (II.)  in- 
consistency in  single  plea;  (III.)  orig- 
inal common-law  rule  as  to  inconsist- 
ency between  pleas;  (IV.)  the  rule  un- 
der the  statute  of  Anne :  (a)  with  ref- 
erence to  Inconsistent  facts;  (5)  with 
reference  to  different  modes  of  trial; 
(0)  relaxation  of  the  rule;  (V.)  The 
rule  in  equity;  (VI.)  the  rule  under 
reform  procedure:  (a)  general  state- 
ment of  the  doctrine;  ib)  what  de- 
fenses are  inconsistent:  (1)  distinc- 
tion between  inconsistency  in  fact  and 
Inconsistency  by   Implication  of  law ; 

(2)  test  as  to  what  inconsistency  is 
objectionable;  (o)  application  of  the 
rule  to  particular  actions:  (1)  actions 
pertaining  to  contracts  generally  ;  (2) 
actions  pertaining  to  bills  and  notes; 

(3)  actions  pertaining  to  sales;  (4) 
actions  pertaining  to  negligence  and 
for  assault ;  (6)  actions  pertaining  to 
personal  property;  (6)  actions  per- 
taining to  realty  ;  (7)  actions  for  libel 
or  slander;  (8)  miscellaneous  actions ; 
(VII.)  effect  of  Inconsistency  as  a 
waiver  or  admission :  <a)  the  prevail* 
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706 


465 


842 


ing  rule;  (b)  exceptions  to  the  rule; 
(c)  explanation  of  the  apparent  con- 
flict ;  (VIII.)  inconsistency,  how  taken 
advantage  of;    (IX.)   conclusion  177 

As  to  omission  of  stamp  from  instrument  317 
Principal    and    snretr*      See    Substy 

COMPAKIBS. 

Railroads.  See  Mastib  and  Sbbvant. 
Set  Screws.  See  Mabtbb  and  Sbbvant. 
Sewers;  pollution  of  waters  by,  see  Wa- 

TBBS. 

Stamp    tax.     See    Intbbnal   Rbvbnub. 

Bnrety  companies;  legal  powers  and 
privileges  of  surety  and  trust  compa- 
nies:— (I.)  In  general;  (II.)  special 
act  creating:  (III.)  Granting  special 
or  exclusive  privileges  to ;  (IV.)  power 
to  act  as  guardian,  etc,  without  bond ; 
(V.)  power  to  act  as  surety:  (o)  In 
general;  (b)  on  appeal  bond;  (VI.) 
right  to  counter  security;  (VII.) 
right  to  relief  from  suretyship ;  (VIII.) 
right  to  tax,  amount  paid  to,  as  costs ; 
(IX.)  right  of  personal  representative, 
etc.,  to  credit  for  amount  paid  to; 
(X.)  foreign  companies :  (a)  power  to 
act  as  surety;  (b)  power  to  act  as 
trustee,  etc.  587 

Switclies.     See  Mabtbb  and  Sbbvant. 

Taxes.     See  Intbbnal  Rbvbnub. 

Trial;  withdrawal  of  Juror:— (I.)  Power 
to  withdraw  Juror :  (a)  in  civil  cases ; 
(b)  In  criminal  cases:  (II.)  effect  of 
withdrawal  of  Juror  In  civil  cases: 
(a)  English  cases:  (1)  in  general; 
(2)  as  to  costs;  (b)  American  cases: 
(III.)  effect  of  withdrawal  of  Juror  in 
criminal  cases  432 

Trust    Companies.     See    Subbtt    Com- 

PANIBS. 

Vsnryi  conflict  of  laws  as  to  limitations 
of  actions  for  637 

IVatersi  right  of  municipal  corporation 
to  drain  sewage  into  waters: — (I.) 
Introduction;  (II.)  statutory  author- 
ity; (III.)  taking  or  damaging  prop- 
erty; (IV.)  miscellaneous  601 

Wills.      See  JUDQMBNT. 
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OPIMIONS,  NOTES  AKD  BRIEFa 

(8«ptfate  iBdn  to  Notes  pracodeo  thlo.) 


ACADI 

See  Tazhi,  S. 

AOGIDEIIT* 

See  £yiDBiroBy  8. 

ACCIDENT  nrsuBAircB. 

See  iNSintAMGB,  5,  0. 

ACQllITTAIto 

See  Cbimihal  IAw,  2. 

ACTION  OB  SUIT. 

1.  The  motives  inflpiring  thote  who  in* 
duce  the  goTemor  to  mstitute  an  action  in 
the  name  of  the  state  to  prevent  the  viola- 
tion of  Ga.  Const,  art.  4,  §  2,  f  4  (Odv.  Code, 
9  5800),  are  not  material  in  determining 
whether  the  action  is  well  brought  and 
maintainable,  but  that  matter  depends  upon 
the  pleadings  and  evidence.  Trust  Com- 
pany of  Georgia  v.  State  (Gkt.)  620 

2.  The  provision  of  a  penalty  for  viola- 
tion of  a  statute  enjoininff  upon  railroad 
companies  the  duty  of  blocking  switches 
does  not  make  that  remedy  exclusive  of  ac- 
tions by  persons  injured  by  the  neglect  to  do 
so,  unless  that  intention  is  to  l^  inferred 
from  the  whole  purview  of  the  statute. 
Narramore  v.  Cleveland,  C.  C.  &  St.  L.  R. 
Co.  (C.  C.  App.  6th  C.)  68 

3.  The  invalidity  of  a  provision  impair- 
ing a  contract  between  the  state  and  a 
bridge  company  for  the  construction  of  a 
bridffe,  in  a  statute  charging  the  burden  of 
the  bridge  upon  a  city  and  towns  specially 
benefited,  instead  of  upon  the  state,  will  not 
avail  to  relieve  the  eity  and  towns  of  their 
liability,— especially  after  a  settlement  be- 
tween the  state  and  the  company.  State 
ex  rel.  Bulkeley  v.  Williams  (Conn.)        466 

4.  One  who  causes  noxious  vapors  to  rise 
upon  the  land  of  an  adjoining  proprietor  by 
wrongfully  obstructing  the  natural  drain  of 
surface  water  therefrom  is  liable  for  the 
damage  the  same  as  if  such  vapors  had  been 
wi'ongfully  caused  to  rise  on  and  from  his 
own  land.    Carland  v.  Aurin  (Tenn.)       862 

6.  The  occupant  of  premises,  whether 
owner  in  fee,  life  tenant,  or  lessee,  may 
maintain  an  action  for  damages,  measured 
by  the  injury  to  his  particular  estate  or  in- 
terest in  the  property,  by  an  obstruction  of 
the  flow  of  surface  water  therefrom.        Id. 

6.  When  an  action  is  begun,  the  object 
of  which  is  only  to  determine  the  validity  of 
an  act  or  thing  done  by  an  oifloer,  and  not 
48  L.  R.  A. 


involving  his  integrity  or  want  of  good 
faith,  the  officer  himself  is  not  a  necessary 
party  to  the  suit.  Oliver  v.  Jers^  City 
(N.  J.  Err.  &  App.)  412 

7.  One  not  a  party,  but  having  an  inter- 
est in  the  subject-matter  of  a  pending  action, 
that  may  be  adversely  affected  by  the  suit, 
will   be   permitted  by   the   court,    upon   a 

§  roper  showing,  under  Bums's  (Ind.)  Rev. 
tat.  1894,  §  273,  to  come  into  the  case  for 
the  protection  of  whatever  right  or  interest 
he  may  have  in  the  subject-matter.  Union 
Trust  Co.  V.  Richmond  City  R.   Co.    (Ind.) 

41 

8.  The  heirs  of  a  deceased  partner  are 
not  necessary  parties  to  a  proceeding  to  ad- 
just the  partnership  affairs,  although  a 
part  of  the  assets  consists  of  real  estate,  if, 
as  between  the  partners  and  their  repre- 
sentatives, it  has  been  converted  into  per- 
sonalty.   Darrow  v.  Calkins  (N.  Y.)       299 

Notes  and  Buets. 

Action;  appearance  as  waiver  of  lack  of 

jurisdiction.  681 

Necessity  of  city  as  party  in  construing 

ordinance.  606 

Right  to  intervenfl.  42 

Preservation    of    eomlkion-law  remedies; 

adoption  of  suitable  process.  434 

ACT  OF  GOD. 

See  Real  Pbopebtt. 

ADMISSION. 

NoTBB  Ain>  Bsnera. 

Admission  by  Pleading  Inconsistent  Defemh 
es,  see  Pleading. 

ADUIiTEBT. 

Notes  and  Bbieib. 

Adultery;    injunction    against    enforcing 
contracts  for  illicit  intercourse.  8tf 

ADVERSE    POSSESSION. 

See  also  Champertt. 

1.  Actual  hostile  exclusive  occupancy  of 
land  without  any  presumption  or  claim  of 
right  is  sutYicient  to  ripen  into  title  under 
the  statute  of  limitations.  Illinois  Steel 
Co.  V.  Budzisz  (Wis.)  830 

2.  A  parol  transfer  by  the  first  to  the 
second  occupant  of  propertv  held  adversely, 
and  the  latter's  suceession  in  possession  un- 
der it,  may  be  sufficient   to  unite  the  two 

877 
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pOflsesflionB  into  one  continuous,  uninter- 
rupted possession  referable  to  the  first  en- 
try, for  the  purpose  of  acquiring  title  by  ad- 
verse possession.  Id. 

Notes  and  Briefs. 

Adverse  possession;  conflict  of  laws  as  to. 

635 
Sufficiency  of;   tacking  possessions.     832 

AFTEBBOBN   CHUiDBEN. 

See  Unborn  Children. 

AUMONT. 

See  Appeal  and  Ebbob,  2,  18;  Judg- 
ment, 6;  Husband  and  Wife,  4,  5. 

ALI.ET. 

See  PuBuo  Improvements,  1,  8. 

AMENDMENTS. 

Of    Constitution,    see   Constitutional 

Law,  4,  5. 
See  also  Pleading,  6,  C. 

ANHCALS. 

Opinion  as   to   Value  of,   see   Evidence, 

See  also  Carriers,  7;  Trial,  5. 

A  trespassing  dog  cannot  lawfully  be 
killed  merely  because  the  owner  has  been 
notified  to  keep  the  dog  off  the  premises. 
Hodges  V.  Causey   (Miss.)  95 

ANTENUPTIAIi   OONTBACT. 

See  Husband  and  Wife,  2,  3. 

APPEAI.  AND  EBBOB. 

See  also  Judgment^  1. 

1.  A  judgment  on  demurrer  to  an  inter- 
vening petition,  which  makes  a  final  dis- 
position of  the  case»so  far  as  concerns  the 
petitioners,  may  be  appealed  from.  Union 
Trust  Co.  V.  Richmond  City  R.   Co.    (Ind.) 

41 

2.  An  appeal  as  from  a  final  order  in  a 
special  proceeding  or  a  final  judgment  in  an 
action  lies  from  an  order  of  the  appellate 
diWsion  of  the  supreme  court  to  the  court 
of  appeals,  reversing  an  order  of  a  special 
term,  which  modified  provisions  of  a  former 
decree  in  a  divorce  proceeding  as  to  pay- 
ment of  income  of  a  trust  fund  as  alimony, 
which  proceeding  was  instituted  in  accord- 
ance with  permission  contained  in  the 
former  decree  upon  affidavits  that  were 
given  the  effect  of  pleadings,  the  facts  be- 
coming the  subject  of  reference,  and  the  or- 
der being  based  upon  the  report  of  the  ref- 
eree.   Wetmore  v.  Wetmore  (N.  Y.)         666 

3.  Judicial  inquiry  on  a  general  appeal 
from  a  judgment  in  an  equitable  action  to 
sell  part  of  a  trust  estate,  presenting  the 
question  whether  the  judgment  is  proper  on 
the  undisputed  facts,  is  not  by  any  means 
circumscribed  by  the  assignment  of  errors. 
Ruggles  V.  Tyson  (Wis.)  809 

4.  A  party  fearing  that  an  instruction 
will  be  taken  by  the  jury  in  a  broader  sense 
than  he  deems  oonaistent  with  the  law  must 
48  L.  R.  A. 


call  the  court's  attention  to  the  language, 
to  render  it  subject  to  review.  McKee  v. 
Tourtellotte  (Mass.)  542 

Transfer  of  oanse. 

5.  An  appeal  by  the  owners  of  the  pr<^- 
erty  from  a  decision  establislung  a  me- 
chanic's lien  can  be  maintained  without 
joining  other  defendants,  under  Mill's 
(Colo.)  Ann.  Stat.  §  1085,  which  provides 
that  appeals  may  be  taken  by  any  person 
aggrieved.    Davidson   v.   Jennings    (Colo.) 

340 

6.  An  executor  acting  in  his  individual 
capacity  is  competent  as  surety  .  on  an  ap> 
peal  bond  for  a  legatee  who  has  appealed. 
Succession  of  Meunier   (La.)  77 

7.  The  amount  of  a  suspensive  appeal 
bond  may  be  fixed  by  the  trial  judge,  where 
the  judgment  annulled  a  will  and  probate 
thereof,  recognizing  plainUffs  as  heirs,  but 
did  not  in  terms  send  them  into  possession 
or  make  an  award  against  the  executors 
specifically  for  the  net  proceeds  of  the  es- 
tate in  their  hands.  Id. 
Beeord  and  case  in  appellate  court. 

8.  The  special  finding  of  facts  provided 
for  by  Conn.  Pub.  Acts  1897,  chap.  194,  $ 
6,  is  not  for  the  purpose  of  spreading  those 
facts  upon  the  records  as  part  of  the  judg- 
ment, but  is  only  to  be  made  after  judgment 
has  been  rendered,  to  become  part  of  an  ap- 
peal, and  it  cannot  be  made  in  the  absence 
of  an  appeal  and  after  the  expiration  of  the 
time  for  taking  one.  Corbett  v.  Matz 
(Conn.)  217 

9.  A  statement  in  an  order  of  the  appel- 
late division,  tl^at  it  reverses  the  judgment 
of  the  trial  court  "upon  the  law  and  the 
facts,"  will  not  prevent  a  review  by  the  court 
of  appeals  if  the  only  question  is  whether  the 
transaction  as  disclosed  by  the  facts  was 
forbidden  by  a  statute.  O'Brien  v.  East 
River  Bridge  Co.  (N.  Y.)  122 
Bevien^  of  disoretion. 

10.  The  grant  of  an  injunction  will  not  be 
disturbed  on  appeal,  unless  the  discretion 
of  the  court  was  abused.  Piatt  Bros.  & 
Co.  V.  Waterbury  (Conn.)  691 
Beview  of  verdiot  or  flndii&Ks, 

11.  All  controverted  facts  and  all  infer- 
ences therefrom  must  be  deemed  conclusive- 
ly established  in  favor  of  the  party  for 
whom  judgment  is  rendered,  when  both  par- 
ties are  in  the  position  of  having  asked  for 
a  direction  of  tne  verdict.  TrimUe  v.  New 
York  C.  &  H.  R.  R.  Co.  (N.  Y.)  115 

12.  Both  parties  are  deemed  to  have  asked 
for  a  direction  of  the  verdict^  where  defend- 
ant's counsel,  after  movinf^  unsuccessfully 
for  a  nonsuit,  replied  to  an  inquiry  from  the 
court,  that  he  did  not  care  to  have  any 
question  submitted  to  the  jury,  and,  after 
a  request  by  plaintiff's  counsel  for  the  di- 
rection of  a  verdict,  stated  that  he  desired 
to  stand  on  his  motion  for  a  nonsuit,  while 
neither  party  asked  to  have  any  question  of 
fact  submitted  to  the  jury.  Id. 

13.  A  general  verdict  fof  plaintiff  is  not 
conclusive  in  the  appellate  court  upon  Uie 
question  whether    or    not    the    declaration 
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Btates  a  cause  of  action.     Pontiac  v.  Talbot 
Paving  Co.  (C.  C.  App.  4th  C.)  326 

14.  The  sufficiency  of  facta  found  to  sup- 
port a  judgment  may  be  raised  by  writ  of 
error,  when  the  facts  are  made  part  of  the 
record  of  the  judgment.  Corbett  ▼.  Matz 
(CJonn.)  217 
Prejudioial  errors. 

15.  Prejudicial  error  must  be  made  af- 
firmatively to  appear  in  order  to  cause  the 
reversal  of  a  judgment.  Franke  v.  Mann 
(Wis.)  856 

16.  The  failure  to  specify  in  the  order  of 
record  granting  a  new  trial  the  ground  on 
which  it  was  granted,  as  requir^  by  Mo. 
Rev.  Stat.  1889,  §  2241,  is  not  reversible 
error.     Smith  v.  Sedalia   (Mo.)  711 

17.  Sustaining  a  demurrer  to  special  de- 
fenses is  not  prejudicial  error,  when  de- 
fendant has  had  the  benefit  on  the  trial  of 
all  evidence  that  could  have  been  introduced 
under  those  defenses.  Piatt  Bros.  &  Co.  v. 
Waterbury  (Conn.)  691 

18.  The  fact  that  defendant  in  a  divorce 
suit  is  guilty  of  contempt  in  refusing  to 
come  into  the  jurisdiction  of  the  court  and 
submit  to  cross-examination  is  not  sufficient, 
where  the  record  does  not  show  a  reversal 
on  the  facts  and  the  statute  requires  the  re- 
viewing court  under  such  circumstances  to 
presume  it  was  on  the  law,  to  authorize  the 
court  of  appeals  to  affirm  an  order  of  the 
appellate  division  of  the  supreme  court 
which  reversed  an  order  of  the  special  term 
modifying  a  decree  awarding  the  income  of 
a  fund  held  in  trust  for  his  benefit,  as  ali- 
mony, but  some  legal  error  in  the  order 
must  be  pointed  ouC  Wetmore  v.  Wetmore 
(N.  Y.)  666 

Notes  and  Bbisfs. 

Appeal;  finding  of  facts  as  basis  for  writ 

of  error;  limit  of  time  for  making.        217 

Right  to  reargument.  666 

APPORTIOKMENT. 

See  Life  Tenants,  3. 

APPROAOHES. 

See  Highways,  3. 

APPROPRIATIONS. 

See  Public  Monet,  Notes  and  Bkiefs. 

ASSESSMEKTS. 

Of  Benefit  Society,  see  Insurance,    2. 
See  also  Public  Impbovements. 

ASSIGNMENT. 

Of  Claim    on    Policy,  see    Insubance, 
3,4. 

ASSOCIATIONS. 

A  camp-meeting  association  which 
has  made  perpetual  leases  of  cottages  on  its 
grounds,  without  any  restriction  except  that 
they  are  "subject  to  such  rules  and  regula- 
tions as  the  association  may  from  time  to 
time  adopt,"  and  which  also  owns  a  store 
on  the  grounds  which  it  has  leased  for  a 
rental,  cannot  impose  a  revenue  tax  on  the 
48  T-..  R.  A. 


business  of  taking  orders  for  fruity  grocer- 
ies, and  provisions  from  cottagers  upon  the 
grounds  of  the  association.  Northport 
.Wesley an  Grove  Camp  Meeting  Asso.  v. 
Perkins  (Me.)  272 

ASSUMPSIT. 

Notes  and  Bbiefs. 

Assumpsit;  recovering  back  forced  pay- 
ment. 605 

ATTAOHHENT. 

See  Gabnishmsnt. 

ATTORNEYS. 

See  Evidence,  d. 

AUOTION. 

A  bid  at  a  public  sale  by  one  who  does 
not  desire  the  property,  and  who  is  employed 
to  bid  in  the  interests  of  persons  who  are 
interested  in  having  the  property  bring  a 
good  price,  but  who  are  not  conducting  the 
sale  so  as  to  be  able  to  release  a  bidder  from 
responsibility,  does  not  constitute  "puffing" 
or  such  a  fraud  on  other  bidders  as  to  re- 
lease them  from  responsibility  for  their 
bids.    McMillan  V.  Harris  (Ga.)  345 

Notes  and  Bbiefs. 

Auctions;  effect  of  puffing;  agreement 
between  bidders.  345 

BAGGAGE. 

See  Cabbiebs,  6. 

BANKS. 

Notice  to  Cashier,  see  Notice. 
See  also  Bonos,  1,  2. 

1.  A  false  certificate  by  the  cashier  of  a 
bank,  stating  that  an  insurance  company 
had  on  deposit  subject  to  check  certain 
amounts  of  paid-up  capital  and  net  surplus, 
made  to  assist  the  company  to  obtain  a  li- 
cense, and  authorized  by  the  board  of  direc- 
tors, who  knew  it  to  be  false,  and  the  pub- 
lication of  the  same  statement  in  the  public 
press,  to  which  the  bank  was  privy,  for  the 
purpose  of  securing  a  large  bank  deposit 
and  of  selling  stock  held  by  the  bank  as  col- 
lateral, render  the  bank  liable  for  deceit 
to  a  person  who  bought  worthless  stock  of 
the  insurance  company  in  reliance  on  these 
statements.  Hindman  v.  First  Nat.  Bank 
(C.  C.  App.*  6th  C.)  210 

2.  The  holder  of  a  check  drawn  by  a 
bank  which  becomes  insolvent  before  its 
presentation,  whereupon  the  drawee  bank, 
without  knowledge  of  the  check,  applies  the 
deposit  upon  its  own  claims  against  the  in- 
solvent bank,  is  entitled  to  be  subrogated 
to  any  collateral  which  the  drawee  bank 
has  after  its  own  claims  are  satisfied.  Wy- 
man  v.  Ft.  Dearborn  Nat.  Bank   (111.)   565 

CoUeotions. 

3.  Sending  a  certificate  of  deposit  di- 
rectly to  the  drawer  for  collection  without 
instructions  to  do  so  constitutes  negligence 
on  the  part  of  a  collecting  bank,  for  which 
it  will  be  liable  in  case  of  a  resulting  loss. 
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First  Nat.  Bank  t.  Citizens'  Sav.  Bank 
(Mich.)  683 

4.  A  collecting  bank  is  impliedlj  in- 
structed to  send  a  certificate  of  deposit  for 
collection  directly  to  the  bank  which  made 
it,  when  this  is  the  only  bank  in  the  place 
and  is  rated  and  supposed  to  be  responsible, 
and  the  instructions  received  by  the  collect- 
ing bank,  after  calling  attention  to  the  fact 
that  it  had  a  correspondent  at  that  place, 
said,  "Please  collect  lor  ui  at  your  best  rate 
of  exchange."  Id. 

Xiian  on  stoak* 

6.  The  invalidity  of  a  lien  on  shares  of 
stock  in  a  national  bank,  under  a  by-law  in 
conflict  with  the  national  banking  act  of 
Congress,  can  be  asserted  by  the  owner  of 
the  stodc  to  defeat  the  lien,  and  the  right 
to  raise  the  question  of  its  invalidity  is  not 
restricted  to  the  Federal  government. 
Buffalo  German  Ina  Co.  v.  Third  Nat.  Bank 
(N.  Y.)  107 

6.  An  equitable  lien  in  favor  of  a 
national  bank  upon  its  shares  of  stock  can- 
not be  asserted  against  a  Uiird  person  by 
virtue  of  a  loan  to  a  stockholder  on  the  se- 
curity of  the  shares,  under  a  by-law  provid- 
ing that  any  liability  of  the  stockholder 
should  be  a  lien  upon  the  stock,  which  by- 
law is  printed  on  the  face  of  the  certificate 
of  stock  so  as  to  be  notice  to  all  persons 
dealing  therein,  since  such  by-law  is  in  con- 
flict with  the  provisions  of  the  national 
banking  act  of  1864,  9  35,  prohibiting  any 
loan  by  such  bank  on  the  security  of  its  own 
shares  of  stock.  Buffalo  German  Ins.  Co.  v. 
Third  National  Bank  (N.  Y.)  107 
InaoWanoy. 

7.  A  withdrawal  of  the  funds  of  a  cor- 
poration from  a  bank  that  is  about  to  fail, 
under  advice  of  the  president  of  the  corpora- 
tion, who  also  signed  a  check  for  the  money, 
although  he  was  also  a  director  of  the  bank 
and  his  knowledge  t>f  its  condition  was  ac- 
quired bv  him  as  such  director,  does  not 
violate  the  New  York  stock  corporation  law, 
§  48,  which  prohibits  any  transfer  of  as- 
sets or  payment  by  the  bank  or  any  officer, 
director,  or  stockholder  thereof,  with  in- 
tent to  prefer  any  creditor,  when  the  bank 
is  insolvent  or  its  insolvency  imminent. 
O'Brien  V.  East  River  Bridge  Co.  (N.  Y.) 

122 

8.  A  communication  by  a  director  of  a 
bank  of  his  knowledge  that  it  is  about  to 
fail,  though  made  to  a  depositor  which  is  a 
corporation  of  which  he  is  president,  does 
not  violate  the  New  York  stock  corporation 
law,  S  48,  which  prohibits  a  bank  which  is 
insolvent  or  the  insolvency  of  which  is  im- 
minent, or  any  officer  or  director  thereof, 
from  giving  a  preference  to  any  particular 
creditor  by  transfer  of  assets,  payment, 
suffering  judgment,  the  creation  of  a  lien, 
or  the  giving  of  security.  Id. 

NoTBs  AND  Briefs. 

Banks;  published  reports  of,  as  a  fraud 
on  persons  who  rely  upon  them.  614 

National;  by-laws  as  to  Hen  on  stock;  im- 
plied or  equitable  lien.  108 
48L.R.A. 


Liability  for  fraud  of  officers;  for  £alaa 
certificates  as  to  deposits;  reliance  of  pub- 
lic on  reports  to  public  officers.  112 

Inaolvencf;  prohibiting  prelerenoe;  pay- 
ment of  claims  in  which  director  has  an  in- 
terest 122 

Collections  by;  forwarding  to  dra¥ree.  584 

BARBERS. 

Police  Regulation  of  Business  of,  aes 

CoNSTiTunoNAi.  Law,  21. 
See  also  Evidengk,  1. 

BAT  WINDOW. 

See  HiGHWATB,  1. 


See  CLOtn>  on  TtxLB. 

B^NEVOUBNT  80CIETIE8. 

See  Inbubanck,  2. 

BETTINO. 

NOTBS  AND   BbIKFS. 

Betting;   injunction  against  enforcement 
of  contract  of.  844 

BIIX8  AHB  NOTES. 

Ndss  AND  Briefs. 

Extension  of  time  to  release  aeoommoda- 
tion  maker.  178 

BI.OCKED  FROGS. 

See  Master  and  Sebvart. 

BliOCKINQ   SWITCHES. 

See  AonoN  ob  Suit,  2. 

BONA  FIDE  PUROHASEB. 

See  Mobtoaoe,  1. 

BONDS. 

See  also  Appeal  and  Ebbob,  6,  7. 

1.  Statements  made  by  the  cashier  of  & 
bank  without  authority,  for  tiie  purpose  of 
inducing  a  person  to  beccMne  a  surety  on  the 
bond  of  a  teller,  will  not  bind  the  bank  so  as 
to  relieve  the  surety  if  the  statements  are 
not  true.  Lieberman  v.  First  Nat.  Bank 
(Del.)  514 

2.  The  published  reports  of  a  bank  pur- 
porting to  show  its  resources  and  liabilities, 
but  which  were  not  made  to  induce  a  person 
to  sign  the  bond  of  an  employee  of  the  bank, 
will  not  relieve  such  surety,  who  relied  upon 
them,  from  liability  because  the  reporta 
failed  to  show  previous  defalcations  by  such 
employee,  whicb  he  had  concealed  by  false 
entries.  Id. 

3.  Certificates  signed  by  the  nmyor,  aud- 
itor, and  attorney  of  a  city,  stating  what 
steps  had  been  taken  preliminary  to  the  is- 
suing of  ce^^tain  bonds  and  as  to  the  financial 
condition  of  the  city,  though  uaed  by  th« 
person  who  negotiated  the  bonds,  are  inad- 
missible in  an  action  thereon  to  create  an 
estoppel  against  the  city's  asserting  thnt 
the  bonds  were  in  excess  of  the  limit  of  th« 
city's  indebtedness,  when  the  making  of  sucli 


Boycott — B  usinxsb. 
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a  statement  was  not  within  the  scope  of  the 
official  duty  of  the  officers  making  it^  Na- 
tional Life  Ins.  Co.  y.  Mead  (S.  D.)  785 

4.  A  recital  in  city  bonds  as  to  the 
amount  of  indebtedness  of  the  city  does  not 
create  an  estoppel  against  showing  that  the 
indebtedness  was  greater,  when  i£d  statutes 
require  the  public  records  of  the  city  to 
show  the  amount  of  the  existing  indebted- 
ness, as  well  as  the  amount  of  the  taxable 
property.  «  Id. 

5.  Bonds  issued  for  the  purpose  of  re- 
funding an  existing  indebtedness  are  not  to 
be  regarded  as  creating  any  new  or  addition- 
al indebtedness,  and  shoidd  not  be  consid- 
ered in  determining  whether  or  not  a  city 
had  reached  or  exceeded  its  constitutional 
debt  limit.  Id. 

6.  The  issuance  of  bonds  to  fund  ,the 
floating  indebtedness  of  a  citjr*  where  the 
electors  haye  yoted  therefor,  is  authorized 
by  S.  D.  Laws  1890,  chap.  37,  art.  5,  |  1,  au- 
thorizing a  city  council  to  borrow  money  on 
the  city's  credit  for  municipal  purposes  and 
issue  bonds  therefor  on  a  majority  yote  of 
the  electors.  Id. 

Notes  and  Briefs. 

Bonds;  rights  of   bona   fide   purchasers; 
estoppel  by  recitals.  785 

BOTOOTT. 

See  also  Conspibaot. 

Notes  and  Briefs. 
Boycott;  illegality  of ;  remedy  against.  568 

BRIBGE. 

Constitutionality  of  Statute  as  to,  see 
Constitutional  Law,  13. 

See  also  Action  or  Suit,  3 ;  Highways, 
3;  Mandamus;  Trial,  7. 

1.  The  legislature  may  require  a  town  to 
contribute  a  portion  of  the  cost  of  maintain- 
ing a  highway  or  bridge  wholly  outside  of 
its  territorial  bounds,  but  which  specially 
benefits  the  town.  State  ex  rel.  Bulkeley  y. 
Williams  (Conn.)  465 

2.  A  statute  by  which  the  maintenance 
of  a  bridge  is  taken  upon  the  state  has  no 
element  of  a  contract,  and  ffiyes  rise  to  no 
yested  rights  such  that  the  legielature  can- 
not afterwards  charge  the  expense  of  the 
bridge  upon  towns  specially  benefitted 
thereby.  Id. 

3.  The  legislature  may  reconsider  an  ap- 
portionment of  the  expense  of  a  highway  and 
bridge  over  a  river  between  a  city  and  cer- 
tain towns,  although  its  former  apportion- 
ment was  based  on  a  determination  by  judi- 
cial proceeeding.  Id. 

4.  Failure  to  require  any  estimate  of  the 
amount  n'eeded  for  the  ensuing  year  to  be 
submitted  to  a  town  by  a  bridge  district 
which  includes  it,  before  the  time  for  laying 
a  tax,  does  not  make  void  a  statute  charging; 
the  town  with  a  portion  of  the  expenses  of 
the  district  on  the  ground  that  it  does  not 
provide  the  necessary  means.  Id. 

5.  A  town  tax  for  moneys  to  be  paid  over 


to  the  treasurer  of  a  bridge  or  highway  dis- 
trict in  which  the  town  is  include,  for  dis- 
trict expenditures,  may  be  required  by  the 
legislature.  Id. 

6.  A  person  is  not  chargeable  with  con- 
tributory negligence  in  assuming  that  a 
bridge  is  in  safe  condition  for  trai^el  over  it 
in  any  usual  and  ordinary  'Way.  Hardin 
County  y.  CofTman  (Ohio)  455 

7.  A  person  who  chooses  to  subject  a 
bridge  to  some  extraordinary  burden  by  plac- 
ing ^lpon  it  some  unusual  weight  and  caus- 
ing it  to  be  moved  in  an  unusual  manner 
takes  upon  himself  the  risk  of  any  injury 
thereby  sustained,  although  the  bridge  was 
defective  and  out  of  repair  and  he  was  not 
aware  of  its  condition  and  did  not  have  good 
reason  to  believe  that  it  was  insufficient  to 
sustain  the  load.  Id. 

8.  The  duty  of  commissioners  to  keep 
bridges  under  their  control  in  a  safe  condi- 
tion extends  to  the  use  of  the  bridges  for 
all  usual  and  ordinary  modes  of  travel  and 
transportation  of  property  over  them,  but 
does  not  require  the  commissioners  to  antic- 
ipate the  unusual  and  extraordinary  use, 
subjecting  the  bridge  to  an  unusual  and  ex- 
traordinary burden  involving  peculiar  dan- 
ger. Id. 

9.  An  action  to  recover  damages  caused 
by  the  ncjrligenoe  of  the  county  commission- 
ers in  failing  to  keep  a  bridge  in  repair  is 
properly  brought  under  Ohio-  Rev.  Stat.  I 
845,  as  amended  April  13,  1894  (91  Ohio 
La.ws,  p.  142),  against  the  board  in  its  offi- 
cial capacity,  and  the  county  is  bound  for 
the  payment  of  the  judgment  recovered.  Id. 

Notes  and  Brists. 
Bridges;  negligence  as  to  condition  of. 

450 
Power  of  legislature  to  compel   mainte- 
nance of,  by  towns.  473 

BUIU>INOS. 

See  also  Covenant,  1,  2;  Negliobnob, 
4. 

1.  The  fact  that  a  building  has  stood  for 
ten  years  without  falling  is  not  sufficient  to 
disprove  that  it  was  n^ligently  constructed. 
Waterhouse  v.  Joseph  Schlits  Brew.  Co.  (8. 
D.)  .  157 

2.  Ordinanr  care  is  not  the  full  measure 
of  the  duty  of  one  who  arranges  a  roof  and 
gutter  in  such  a  way  that  the  first  will  col- 
lect water  and  the  second  discharge  it 
through  an  aperture  upon  a  neighbor's  land. 
Fitzpatridc  v.  Welch  (Mass.)  278 

Notes  and  Brtefs. 

Projecting  bay  window  as  a  nuisance.  103 

Liability  for  discharge    of    water    from 

roof.  278 

Restrictions  in  deed  as  to  building  line.  54 

BURDEN  OF  PBOOF. 

See  Evidence. 

BUSnCESl. 

Constitutionality  of  Regulations  of,  see 
Constitdtional  Law,  16-23. 
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BT-IiAW»— OHABITUa. 


See  also  Insubancs,  6 ;  Kkwspafebs,  2. 

Notes  and  Bbdsfs. 

By-laws;  of  press  association;   illegality 
of.  568 

CAMP  MEETINOS. 

See  Associations. 

OABRIEBS. 

GonstituUonaliiy  of  R^pilations  of,  see 

CONSTITUTIONAL  LaW,   10,   11. 

See  also  Ommebce,  1.  . 

1.  The  duty  of  a  street-railway  company 
to  sell  tickets  in  quantities  at  reduced  rates 
on  each  car,  by  virtue  of  the  terms  of  its 
franchise  from  a  certain  town  from  which  it 
runs  to  a  neighboring  city,  extends  to  a  pas- 
senger on  the  line  who  gets  on  the  car  and 
offers  to  buy  such  tickets  at  a  point  outaide 
the  town.  Rice  v.  Detroit,  Y.  &  A.  A.  Ry. 
(Mich.)  84 

2.  A  street-railway  company  which  has 
assumed  to  comply  with  the  terms  of  its 
franchise  requiring  sales  of  tickets  at  re- 
duced prices  for  a  certain  trip,  by  providing 
separate  tickets  for  different  parts  of  the 
trip,  without  offering  any  through-trip  tick- 
ets for  sale,  and  which  has  accepted  a  ticket 
for  one  portion  of  the  trip,  cannot  escape  lia- 
bility for  refusing  to  sell  tickets  at  the  re- 
duced price  for  the  remaining  part  of  the 
trip,  on  the  ground  that  its  franchise  obliges 
it  to  sell  Uirough  tickets  only.  Id. 

3.  A  uaage  or  practice  of  passengers  to 
carry  small  packages  of  merchandise  into  a 
car  in  derogation  of  the  common-law  con- 
tract of  carriage  must,  in  order  to  become  a 
part  of  a  contract  so  that  it  may  be  relied 
upon  by  the  passengers,  be  so  general,  cer- 
tain, \inifonn,  and  notorious,  and  must  be  so 
clearly  proved,  that  it  can  be  ccmduded  that 
the  officers  and  agents  of  the  carrier  pos- 
sessed knowledge  of  such  usage  and  acqui- 
esced therein  as  part  of  the  contract.  Run- 
yan  ▼.  Central  R.  Co.  (N.  J.  Sup.)  744 

4.  A  habit  of  one  particular  passenger  to 
carry  a  padcage  of  merchandise  into  the  pas- 
senger cars,  and  with  him  on  his  journey, 
win  not  constitute  a  usage  or  practice  which 
can  be  relied  on  by  passengers  as  a  general 
regulation  of  the  railroad  company.  Id. 

5.  The  mere  indulgence  by  servants  of  a 
railroad  company  of  tiie  practice  by  passen- 
gers to  carry  packages  of  merchandise,  when 
it  is  not  in  obedience  to  duty  or  contract, 
cannot  bind  the  carrier  or  prevent  it  from 
discontinuing  the  practice.  Id. 

6.  A  railroad  company  is  liable  for  the 
loss  of  a  sample  trunk  on  a  contract  for  ita 
transportation  as  freight,  where  it  was 
checked  without  any  misrepresentation,  and 
without  any  release  of  liability  or  any  re- 
quest therefor,  on  payment  of  a  charge  for 
excess  baggage,  which  was  the  same  for  sam- 
ple trunks  as  for  ordinary  baggage,  and  the 
oa^gageman  had  constructive  notice  of  the 
character  of  the  trunk  from  its  appearance 
and  from  other  circumstances,  although 
there  was  a  rule  of  the  company  prohibiting 
48  I..  R.  A. 


the  checkinff  of  sample  trunks  without  a  re- 
lease of  liability.  Trimble  v.  New  York  C 
4H.  R.  KCo.  ("N-Y.)  115 

7.  The  communication  of  Texas  fever  by 
infected  cars  to  cattle  transported  in  them 
renders  the  railroad  company  liable  for  tht 
damages.    Illinois  C.  R.  Co.  v.  Harris  (Hi.) 

175 
Notes  and  Briefs. 

Carriers ;  liability  for  loss  of  sample  trunk ; 
payment  of  excess  baggage  therefor ;  regula- 
tion restricting  liability.  1 15 

Compelling  free  transportation  of  ship- 
pers of  stock.  251 

Statute  providing  for  mileage  books.  670 

CASHIEB. 

See  Banks,  1 ;  Bonds,  1. 

OERTIFIOATE. 

See  Bonds,  3. 

OEBTIOBABI. 

Notes  and  Bbiefs. 
Certiorari;  interest  of  prosecutor.        419 
CHAMPERTY. 

1.  A  deed  of  a  tract  of  land  by  one  in  po!«- 
session  of  only  a  part  of  it,  at  a  time  wnen 
third  persons  were  in  possession  of  the 
greater  portion  claiming  under  a  superior 
title,  is  not  absolutely  void  under  the  cham- 
perty statute,  but  only  voidable  at  the  in- 
stance of  the  parties  in  adverse^  possession. 
Fort  Jefferson  Improv.  Co.  v.  *  Dupoyster 
(Ky.)  537 

2.  A  deed  to  one  who  purchases  when  a 
portion  of  the  tract  is  in  adverse  possession 
of  third  persons  cannot  be  attacked  by  iui 
vendee  after  the  former  has  purchased  in  the 
outstanding  title,  to  avoid  taking  the  title 
tendered  under  the  contract.  Id. 

Notes  and  Bbiefs. 

Champerty;  in  deed  of  land  held  adverse- 
ly; effed;  as  to  innocent  purchasers.         537 

OHARITIES. 

See  also  Masses. 

1.  A  legacy  to  the  commune  of  Carouge, 
canton  of  Geneva,  Switzerland,  which  is  di- 
rected to  be  placed  at  interest,  and  with  the 
interest  to  endow  annually  two  poor  girls 
and  to  give  a  pension  to  ten  old  persons  of 
the  two  sexes,  is  sustainable  as  a  legacy  to 
pious  and  charitable  uses.  Succession  of 
Meunier  (La.)  77 

2.  Permission  given  to  trustees  to  re- 
ceive donations  and  bequests  for  education- 
al, charitable,  or  literary  purposes,  or  for 
the  benefit  of  institutions  to  promote  those 
purposes,  is  restricted  b;^  La.  act  1882,  Ka 
124,  to  objects  and  institutions  witliin  the 
state.  Id. 

Notes  and  Bbiefs. 

Charities;  incapacity  of  trustee  to  taks 
gift;  capacity  subsequently  acquired;  tms^ 
tee  in  foreign  oountiy;  gift  to  foreign  city. 
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Notes  and  Briefs. 
Cheeks;  as  aBsignment  of  deposit        565 

OHUBOH. 

See  Religious  Sooibties. 

CIQABETTES. 

See  Constitutional  Law,  8;  Munici- 
pal CORFOBATIONS,  6,  7. 

GIVHi  RIGHTS. 

See  also  Schools,  1. 

The  riffht  of  colored  children  to  attend 
any  school  they  or  their  parents  may  choose, 
instead  of  being  restricted  to  the  separate 
schools  established  for  colored  children,  is 
not  conferred  by  N.  Y.  Pen.  Code,  |  383, 
which  makes  it  a  misdemeanor  for  teachers 
or  officers  of  schools  to  exclude  any  citizen 
from  the  equal  enjoyment  of  any  aooomjno- 
dation  or  privilege,  if  the  schools  for  colored 
children  furnish  facilities  and  accommoda- 
tions equal  to  those  which  are  furnished  by 
the  other  schools.  People  ex  rel.  Cisco  v. 
School  Board  (N.  Y.)  113 

Notes  aitd  Bbiefs. 

Civil  rights;  separate  schools  for  colored 
children.  114 

CXiOtTB   ON   TZTXiE. 

A  claim  of  the  right  to  inspect  beer  un- 
der a  statute  cannot  constitute  a  cloud  upon 
title  which  equity  may  prevent,  even  if  a 
cloud  upon  title  can  arise  with  reference  to 
personal  property,  when  the  inspection  law 
makes  no  charge  against  property  and  pro- 
vides for  no  remedy  except  by  indictment  or 
criminal  information  against  individuals. 
State  ex  rel.  Kenamore  v.  Wood  (Mo.)     696 

Notes  and  Briefs. 

Cloud  on  title;  necessity  of  plaintiff's  pos- 
session. 320 

COIXATEBAI.  SECURITT. 

See  Banks,  2 ;  Pledge. 

OOIXEOTION. 

See  Banks,  3,  4. 

COLLEGE. 

See  also  Taxes,  2-5. 

Notes  and  Bsiefs. 

Colleges;  character  of  buildings ;  commun- 
ity life  in;  occupancy  of  officers  and  stu- 
dents. 547 

COLORED    PERSONS. 

See  Civil  Rights. 

COMMERCE. 

See  also  Taxes,  7. 

1.  A  state  statute  requiring  the  issuance 
of  mileage  books  at  reduced  rates  for  trans- 
portation wholly  within  the  state  is  not  in- 
valid as  an  attempt  to  regulate  interstate 
commerce,  although  a  railroad  affected 
48  L.  R.  A. 


thereby  extends  into  other  states.     Purdy  v. 
Erie  R.  Co.  (N.  Y.)  669 

2.  A  state  statute  making  it  an  offense 
to  solicit  a  seaman  to  desert  from  any  vessel 
within  the  jurisdiction  of  the  state  is  not  in 
violation  of  U.  S.  Const,  art  1,  S  8,  subd.  3, 
as  a  regulation  of  foreign  or  interstate  com- 
merce, in  the  absence  of  any  act  of  Congress 
repugnant  thereto.    Re  Young  (Or.)         153 

3.  A  territorial  statute  which  imposes  a 
license  fee  as  a  condition  upon  which  coal 
oil  may  be  sold  in  the  territory  is  unconsti- 
tutional and  void,  in  so  far  as  it  applies  to 
sales  in  original  packages  by  the  importer 
of  coal  oil  produced  and  refined  without  the 
territory.-    Re  Wilson  (N.  M.)  417 

Notes  and  Briefs. 

Commerce;  regulation  of;  statute  impos- 
ing burden  on.  418 

R^^ulation  of,  by  state  statute,  as  to  solic- 
iting seamen  to  desert.  153 

Regulation  of,  by  statute,  as  to  railroad 
mileage  books.  669 

COMMUNE. 

See  Chabitibs,  1. 

COMPOUNDINO  CRIME. 

Notes  akd  Briefs. 

Compounding  crime;  injunction  against 
enforcing  contracts  for.  848 

COMPULSORT    SERVICE. 

Notes  and  Briefs. 

Compulsory  service;  by  corporations  im- 
pressed with  public  interest  570 

CONDITION. 

Estate  on,  see  Real  Pbopebtt. 
Of  Legacy,  see  Wills,  4,  5. 
See    also    Deeds,  Wills,  Notes    and 
Briefs. 

CONFEDERATE    MONET. 

Notes  and  Briefs. 

Confederate  money;  injunction  against 
enforcing  contracts  for.  843 

CONFLICT  OF  LAWS. 

1.  That  promissory  notes  bequeathed  by 
will  are  secured  by  mortgage  on  real  estate 
does  not  deprive  them  of  the  character  of 
personal  property  so  as  to  prevent  their 
passing  by  a  foreign  will  duly  probated  at 
testator's  domicil,  and  recorded  in  the  state 
where  the  land  is  situated,  as  provided  by 
the  laws  of  the  latter  state.  Martin  v.  Sto- 
vall  (Tenn.)  130 

2.  A  special  statute  of  limitations  appli- 
cable to  liabilities  arising  under  statutes, 
acts  of  incorporation,  or  by  operation  of  the 
law.  such  as  Ga.  Code  1882,  |  2916  (Code 
1895,  §  3766),  is  to  be  considered  as  form- 
ing a  part  of  and  as  read  into  a  subsequent 
act  of  incorporation  as  much  as  if  it  were 
formally  incorporated  therein,  and  therefore 
it  will  govern  in  an  action  in  another  state 


884 


COKBOIJDATION — CONBTITDTIONAL  LaW. 


to  enforce  the  liability  of  a  stockholder  in 
such  corporation.  Brunswick  Terminal  Co. 
T.  National  Bank  of  Baltimore  (C.  C.  App: 
4th  C.)  625 

Notes  and  Briefs. 

(Conflict  of  laws;  when  statute  of  limita- 
tions will  govern  action  in  another  state  or 
country:— (I.)  General  rule;  (II.)  excep- 
tions; (III.)  where  there  is  no  statutory 
provision  in  forum  as  to  effect  of  bar  of 
other  state:   (a)  contracts:   (1)  in  general; 

(2)  cases  in  which  the  doctrine  that  the  law 
of  the  forum  governs  questioned  or  denied; 

(3)  when  right  of  action  extinguished,  as 
well  as  the  remedy  affected;  (b)  judgments: 
(1)  in  general;  (2)  where  right  of  action  ex- 
tinguished as  well  as  the  remedy  affected; 
(c)  decedent's  eatetee;  (d)  adverse  posses- 
sion: (e)  usury;  if)  liability  of  stockhold- 
ers: (y)  personal  injuries;  {h)  death;  (i) 
miscellaneous  cases;  (IV.)  where  stotutes  of 
forum  provide  as  to  effect  of  bar  of  other 
state.  625 

CONSOUBATION. 

See  Street  Railways. 

OOKSPIRACT. 

See  also  MtmicnPAL  Corporations,  12. 

A  malicious  conspiracy  to^  injure  a 
dealer  by  refusing  to  deal  with  him  and  by 
inducing  others  to  do. likewise,  when  not 
made  with  the  purpose  of  serving  any  legiti- 
mate interest  of  the  conspirators,  renders 
them  liable  for  the  damages  caused  if  his 
business  is  ruined  in  consequence.  Ertz  v. 
Produce  Exchange  (Minn.)  90 

Notes  and  Briefs. 

See  also  Boycott. 

Conspiracy;  combination  of  ^  dealers 
against  another;  attempt  to  drive  him  out  of 
business.  90 

OONSTITUnOKAI.  I.AW. 

As  to  Rights  of  Colored  Person,  see 
Schools,  1. 

As  to  Effect  of  Judgments  in  Other 
States,  see  Judgment,  6. 

As  to  Right  of  Fishery,  see  Fisheries, 
2. 

As  to  Taking  or  Damaging  of  Property 
for  Public  Use,  see  Eminent  Do- 
main. 

As  to  Rights  of  Criminal,  see  Criminal 
Law. 

As  to  Suspicious  Persons,  see  Disorder- 
ly Persons. 

Decision  as  to,  see  Courts,  6. 

See  also  Town,  1,  2. 

1.  No  legislation  is  necessary  to  the  op- 
eration of  (^a.  Const  art.  4,  §  2,  K  4  (Civ. 
Code,  S  5800),  prohibiting  the  legislature 
from  authorizing  a  corporation  to  buy  stock 
or  shares  in  another  company  or  make  any 
contracts  with  it,  when  the  effect  will  be  to 
create  a  monopoly  or  lessen  competition, 
since  this  provision  is  simply  the  embodi- 
ment of  a  principle  of  the  common  law. 
Trust  Company  of  Georgia  v.  State   (Ga.) 
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2.  There  is  no  exercise  of  judicial  powrr 
by  the  legislature  in  a  statute  providing  for 
the  recovery  of  a  penalty  against  a  county 
for  the  death  of  a  person  caused  by  lynefaing. 
Champaign  County  v.  Church  (Ohio)       738 

3.  Legislative  power  is  not  conferred  up- 
on a  commission  and  the  executive  by  a  stat- 
ute which  authorizes  the  commission  to  se- 
lect school  books,  make  contracts  with  th« 
lowest  bidder  for  obtaining  them  for  all  the 
schools  of  the  state  from  one  publisher,  and 
perfect  the  details  of  the  general  plan  of  pro- 
viding all  schools  with  such  books,  and  grve» 
to  the  commission  and  the  governor,  as  an 
incident  to  this,  the  authority  to  announce 
when  the  details  have  been  arranged  so  that 
the  law  may  be  put  into  operation.  Leeper 
v.  State  (Tenn.)  167 
Amendments. 

See  also  Voters  and  Electionb. 

4.  The  question  whether  a  proposed  con- 
stitutional amendment  is  in  oonfomutj  vith 
the  constitutional  requirements  in  consti- 
tuting but  a  single  amendment,  and  also  the 
question  whether  the  proposition  has  re- 
ceived such  a  majority  as  the  Constitntion 
prescribes  for  its  adoption,  are  judicial  qnes- 
tions  for  the  courts  to  decide,  notwithstand- 
ing the  fact  that  the  legislature  has  de- 
clared that  the  amendment  is  adopted  and 
that  it  is  a  part  of  the  Constitution  of  the 
state.  State  ex  rel.  McQurg  ▼.  Powell 
(Miss.)  «52 

5.  A  proposed  constitutional  amendment 
providing  in  one  proposition  for  the  election 
of  all  judges,  and  fixing  their  terms  of  of- 
fice, as  well  as  for  the  division  of  the  state 
into  circuit  and  chancery  court  districts, 
with  party  nominations  by  districts,  while 
it  proposes  to  repeal  Miss.  Const.  IS  145, 
149,  161-153,  one  of  which  provides  for  the 
appointment  of  supreme  court  judges,  an- 
other fixes  their  term  of  oflice,  another  pro- 
vides for  appointments  to  fill  vacancies,  an- 
other for  the  division  of  the  state  into  cir- 
cuit and  chancery  court  districts,  while  the 
other  provides  for  the  appointment  of  cir- 
cuit and  chancery  court  judges,  is  void  for 
lack  of  conformity  to  Miss.  Const.  1890,  i 
273,  requiring  amendments,  if  more  than  one 
shall  be  submitted  at  one  time,  to  be  submit- 
ted in  such  manner  and  form  that  the  peo- 
ple may  vote  for  or  against  each  amendment 
separately.  M* 
Equal  protection  of  tHe  laws. 

See  also  infra,  10. 

6.  A  right  to  the  equal  protection  of  the 
laws  is  not  secured  to  a  municipal  eorporsi- 
tion  as  against  the  state  by  the  14th  Amend- 
ment to  the  Federal  Constitution,  so  as  to 
limit  in  any  way  the  power  of  the  state  leg- 
islature to  charge  the  municipality  with  pub- 
lic obligations;  nor  have  the  inhabitants  in 
their  capacity  of  members  of  such  corpora- 
tion any  greater  rights  or  immunities. 
State  ex  rel.  Bulkeley  v.  Williams   (Conn.) 

465 

Due  proeess  of  law. 

See  also  Cbimikal  Law,  3. 

7.  Due  process  of  law  is  denied  when  any 
particular  person  of  a  class  or  of  a  eommaft* 
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ity  is  singled  out  for  the  imposition  of  re- 
straints or  burdens  not  imposed  upon,  or  to 
be  borne  by,  all  of  the  class  or  of  the  com- 
munitjr  at  large,  unless  the  imposition  or 
restraint  be  based  upon  existing  distinctions 
that  dilTerentiate  the  particular  individuals 
of  the  class  to  be  affected  from  the  body  of 
the  community.  State  ex  rel.  Wyatt  ▼.  Ash- 
brook  (Mo.)  265 

8.  An  ordinance  nrohibiting  the  sale  of 
cigarettes  without  a  license  does  not  violate 
the  constitutional  provision  as  to  due  proc- 
ess of  law,  or  any  oonstitutional  rights. 
Gundling  v.  Chicago  (III.)  230 

9.  An  ordinance  which  provides  that  a 
city  shall  do  the  work  and  furnish  the  ma- 
terials for  making  a  sewer  connection  up  to 
within  3  feet  of  the  building  to  be  connected 
is  void  as  an  unreasonable  invasion  of  the 
righta  of  property  owners,  although  the  city 
may  properly  specify  the  materials  to  be 
us€^  and  provide  that  the  work  shall  be  done 
only  by  some  person  licensed  by  the  city  to 
make  such  connections,  and  that  the  work 
shall  be  done  i^ider  the  supervision  of  the 
city  inspector.  Slaughter  v.  O'Berry  (N. 
C.)  442 

10.  Tlie  free  transportation  of  shippers 
of  stock  to  and  from  the  destination  of  the 
stock,  which  is  required  of  railroad  com- 
panies by  Kan.  Laws  1807,  chap.  167,  is  in 
violation  of  the  constitutional  guaranties  of 
due  process  of  law  and  of  the  equal  protec- 
tion of  the  laws.  Atchison,  T.  &  8.  F.  R. 
Co.  ▼.  Campbell  (Kan.)  251 

11.  A  railroad  company  which  was  incor- 
porated and  acquired  its  property  rights  and 
franchises  after  the  enactment  of  N.  Y. 
Laws  1895,  chap.  1027,  requiring  such  com- 
panies to  issue  1,000-mile  tickets  at  reduced 
prices,  is  not  deprived  of  property  without 
due  process  of  law  by  the  enforcement  of  such 
statute.    Purdy  v.  Erie  R.  Co.  (N.  Y.)     669 

12.  Property  of  taxpayers  is  not  taken 
without  due  process  of  law  by  a  statute  im- 
pofling  a  penalty  upon  a  county  for  lynching 
and  authorizing  its  collection  in  the  tax  levy. 
Champaign  County  v.  Church  (Ohio)       738 

13.  A  town  is  not  deprived  of  property 
without  due  process  of  law  by  a  statute  mak- 
ing it  a  part  of  an  incorporated  highway  or 
bridge  district  under  the  control  of  commis- 
sioners who  may  draw  upon  the  town  for  a 
fixed  portion  of  the  expenses  of  the  district. 
State  ex  rel.  Bulkeley  v.  Williams  (Conn.) 
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14.  An  ordinance  fixing  the  rate  per  thou- 
sand gallons  to  be  paid  for  discharging  a  sew- 
er from  private  premises  into  a  common 
sewer  is  not  invalid  for  failure  to  provide 
for  a  hearing  on  the  question  as  to  the  rate 
to  be  fixed,  although  there  is  a  mere  possibil- 
ity that  the  rate  fixed  may  in  fact  exceed 
the  benefit  received.  Carson  ▼.  Sewerage 
Comrs.  (Mass.)  277 
Polioe  power. 

15.  To  sustain  a  statute  as  an  exercise  of 
the  police  power,  the  courts  must  be  able  to 
see  that  its  object  to  some  degree  tends  to- 
ward the  prevention  of  some  offense  or  mani- 
fest evil,  or  that  it  has  for  its  aim  the  pres- 
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ervation  of  the  public  health,  morals,  safety, 
or  welfare.  State  ex  rel.  Wyatt  ▼.  Ash- 
brook  (Mo.)  265 

16.  In  order  to  sustain  legislative  inter- 
ference with  the  business  of  the  citizen  by 
virtue  of  the  police  power,  it  is  necessary 
that  the  act  should  have  some  reasonable  re- 
lation to  the  subjects  included  in  such  power. 
Chicago  V.  Netcher  (111.)  261 

17.  A  statute  which  nowhere  attempts  to 
protect  any  public  interest*  or  uefend 
against  any  public  wrong,  which  shows  upon 
its  face  ^at  regulation  is  not  its  purpose, 
but  that  revenue  or  undue  restriction  of  a 
business  in  the  interest  of  others  is  the  aim 
in  view,. cannot  be  sustained  as  an  exercise 
of  the  police  power,  although  it  purports  to 
be  "An  Act  to  Reflate  Business  and 
Trade."  State  ex  rel.  Wyatt  v.  Ashbrook 
(Mo.)  265 

18.  The  constitutional  guaranties  of  liber< 
ty  and  the  protection  of  property  rights  are 
violated  by  an  arbitrary  prohibition  of  the 
sale  of  provisions  where  dry  goods,  clothing, 
jewelry,  and  drugs  are  sold,  since  such  a  pro- 
hibition is  not  an  exercise  of  the  police  pow- 
er.    Chicagov.  Netcher  (111.)  261 

19.  The  sale  in  one  store  or  building  un- 
der one  head  or  unit  of  management,  of  dif- 
ferent articles  enumerated  in  the  different 
classes  or  groups  designated  by  the  Missouri 
anti-departinent  store  act  of  May  16,  1899, 
cannot  be  deemed  hftxmful  and  dangerous  so 
as  to  be  subject  to  regulation  by  tiie  police 
power,  merely  because  fifteen  or  more  per- 
sons may  be  employed  in  the  establishment, 
if  it  is  innocent  and  harmless  to  sell  articles 
of  any  one  class  or  group,  and  also  to  sell 
those  of  different  classes  or  groups  in  es- 
tablishments employing  less  than  fifteen  per- 
sons. State  ex  rel.  Wyatt  v.  Ashbrook 
(Mo.)  265 

20.  A  statute  which  prohibits  a  person 
who  sells  an  article  from  giving  to  the  pur- 
chaser as  part  of  the  same  transaction  a 
stamp,  coupon,  or  other  device  which  will  en- 
title nim  to  receive  from  a  third  person  some 
other  well-defined  article  in  addition  to  the 
one  sold,  is  an  unwarrantable  interference 
with  individual  liberty  guaranteed  by  R.  I. 
Const.  14th  Amend,  fi  1.  State  y.  Dalton 
(R.  L)  775 

21.  The  business  of  a  barber  involves  the 
public  health  and  interests  to  such  an  ex- 
tent that  the  requirement  by  Minn.  Gen. 
Laws  1897,  chap.  186,  of  a  license  or  certifi- 
cate as. a  condition  of  carrring  on  the  busi- 
ness, is  a  valid  exercise  of  legislative  power. 
State  V.  Zeno  (Minn.)  88 

22.  Imposing  upon  mine  owners  the  bur- 
den of  paying  the  cost  of  inspection  of  the 
mines,  as 'provided  by  III.  act  July  1,  1895, 
as  amcndea  in  July,  1897,  is  a  valid  exercise 
of  the  police  power  which  does  not  depend 
upon  any  constitutional  grant  of  power  to 
legislate  concerning  mines.  Chicago,  W.  & 
V.  Coal  Co.  v.  People  (111.)  554 

23.  No  restriction  on  the  police  power  of 
the  legislature  to  provide  for  the  safety  of 
miners  by  means  of  the  inspection  of  mines 
or  otherwise  is  made  by  III.  Const,  art.  4.  $ 
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29,  which  expressly  requires  the  legislature 
to  pass  laws  for  the  protection  of  operative 
miners  by  providing  for  ventilation  and  for 
the  construction  of  escapement  shafts  or 
such  other  appliances  a«  may  secure  safeinr 
in  all  coal  mines.  Id. 

Croaranty  of  Jnatice. 

24.  The  allowance  of  an  attorney's  fee  in 
addition  to  costs  that  would  otherwise  be  al- 
lowed by  law  to  successful  lien  claimants,  in 
fursuance  of  Colo.  Sess.  Laws  1893,  chap. 
17,  p.  326,  S  ISf  which  provides  for  such  al- 
lowance only  to  plaintins,  is  in  violation  of 
Colo.  Bill  of  Rights,  |  6,  providing  that 
courts  of  justice  shall  be  open  to  every  per- 
son, and  uiat  right  and  justice  shall  be  ad- 
ministered without  sale,  denial,  or  delay. 
Davidson  v.  Jennings  (Colo.)  340 

Notes  and  Bbiefs. 
See  also  Depabtment  Stobes;  Municipal 

COBPORATIONS. 

Deprivation  of  property  without  due  pro- 
cess; equal  privileges  and  immunities  of  citi- 
zens. 470 

Ordinance  depriving  persons  of  liberty  and 
property  without  due  process  of  law.        230 

Depriving  of  liberty  without  due  process 
of  law.  222 

Taking  property  without  due  process,  by 
regulating  railroad  rates;  equal  protection 
of  laws.  670 

Due  process  of  law  in  statute  creating 
penalty;  judicial  powers  of  legislature.  740 

Delegation  of  power  of  taxation';  arbitrary 
distinction  between  merchandise;  interfer- 
ence with  liberty;  equal  privileges  and  im- 
munities of  citizens.  266 

Wanton  and  unwarrantable  interference 
with  freedom  of  industry  and  rights  of  prop- 
erty. 597 

Validity  of  classification  by  legislation; 
equal  protection  of  laws.  590 

Limits  of  police  power.  740 

£xtent  of  police  power.  555 

Extent  of  police  power;  due  process  of 
law;  restriction  of  lawful  business;  equal 
protection  of  laws ;  class  legislation.         775 

Regulation  of  business;  extent  of  police 
power;  interference  with  lawful  business; 
limiting  sales  of  useful  and  harmless  mer- 
chandise. 262 

Police  regulation  as  to  health ;  regulation 
of  business;  taking  property  without  due 
process  of  law.  89 

Corporations  not  citizens.  419 

Coroorations  as  persons  under  14th 
Amenament.  251 

Amendments  to  Constitution;  validity  of 
submission  of:  submitting  several  proposi- 
tions: question  of  passage  of  amendment. 

652 
COITTAOIOUS   DISBASES. 
Of  Animals,  see  Carriers,  7. 

CONTEMPT. 

Notes  and  Briefs. 
Contempt;  by  disobeying  void  injunction. 

824 
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By  board  of  health  in  disobeying  injunc- 
tion. 708 

CONTINUANCE. 

Notes  and  Briefs. 
Continuance;  by  withdrawal  of  juror.  432 

CONTRACTS. 

Estoppel  as  to  Acceptance  of,  see  Es- 
toppel, 2. 

Injunction  against  Enforcement  of,  see 
Injunction,  5. 

See  also  Husband  and  Wife,  6;  Prin- 
cipal AND  Agent. 

1.  The  construction  which  the  parties 
themselves  place  upon  a  contract  will  be 
adopted  by  the  court,  when  its  temiB  are  un- 
certain. L'nion  Trust  Co.  v.  Richmond  Ciij 
R.  Co.  (Ind.)  41 

2.  A  contract  by  which  a  riierifF  and  tax 
collector  turns  over  the  tax  liat  to  another 
person,  with  an  agreement  to  give  him  a  cer- 
tain commission  for  collecting  the  taxes  for 
certain  years,  is  illegal  and  void  on  groonda 
of  public  pHolicy,  under  N.  C.  Code,  |  20&4. 
which  provides  that  the  sheriff  shall  not  *net 
to  farm  in  any  manner  his  county  or  anj 
part  of  it."    Cansler  v.  Penland  (N.  C.)  441 

3.  A  contract  by  which  a  person  agree 
to  draft  a  bill,  have  it  introduced  in  tiie  leg- 
islature, explain  it  to,  and  make  arguments 
in  its  favor  before,  committees  of  the  legi^ 
lature,  and  do  all  things  needful  and  proper 
to  secure  its  passage,  such  party  to  receive 
no  compensation  unless  the  passage  of  tlie 
bill  (an  appropriation  act)  is  procured.  If 
successful  the  fees  not  fixed,  but  to  be  lib- 
eral,— ^is  vicious,  illegal,  and  void,  and,  in 
the  event  of  the  passage  of  the  bill,  there 
can  be  no  recovery  of  a  fee  in  a  suit  upon  the 
contract,  nor  as  upon  an  implied  contract, 
nor  a  quwitum  meruit  for  the  services  per- 
formed. Richardson  v.  Scotts  Bluff  County 
(Neb.)  294 

4.  An  agreement  for  expenses  and  com- 
pensation for  services  to  influence  or  procure 
appointment  to  office  is  void.  Basket  r. 
Moss  (N.  C.)  842 

6.  The  rule  denying  a  remedy  to  a  per- 
son in  pari  delicto  will  not  prevent  equitable 
relief  against  the  enforcement  of  the  power 
of  sale  in  a  mortgage  which  is  against  pub- 
lic policy  because  it  was  given  in  compensa- 
tion for  services  to  influence  or  procure  ap- 
pointment to  a  public  office.  Id. 

6.  A  general  assignment  for  creditors 
made  by  a  contractor  does  not  abrogate  the 
contract  or  constitute  a  breach  of  it  so  as 
to  entitle  the  other  party  to  take  possession 
of  the  property  on  whicji  the  work  is  being 
done  before  the  expiration  of  the  time  agreed 
upon  for  performance,  although  the  assisni- 
nient  contains  no  provisions  with  respect  to 
the  assignee's  power  to  carry  out  contracts. 
Vandegrift  V.  Cowles  Engineering  Co.  (!s 
Y.)  68-5 

7.  Taking  possession  of  a  vessel  which  is 
being  built  by  a  contractor  before  its  com- 
pletion or  the  expiration  of  the  time  there- 
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for,  merely  because  the  contractor  has  made 
an  assignment  for  creditors,  thou^  it  might 
be  treated  by  his  assignee  as  a  trespass,  may 
be  regarded  instead,  at  his  option,  as  an  ac- 
ceptance under  the  contract.  Id. 
8.  A  penalty  which  bv  the  terms  of  a  con- 
tract is  to  be  paid  only  by  a  deduction  from 
the  final  payment  cannot  be  recovered  when 
no  part  ox  that  payment  has  been  made.    Id. 

Notes  and  Bbiefs. 

Contracts;  for  services  in  procuring  legis- 
lation; ratification.  294 
Of  public,  with  monopoly.  280 
Statute  of  frauds  as  to  contract  for  tim- 
ber. 840 
Illegality  in  part;  violating  public  policy; 
creating  monopoly.  5G3 
In  violation  of  public  policy.  441 
Waiver  of  performance  by  breach.         687 
Injunction   against  enforcing  illegal   con- 
tract 842 
Impairment  of  obligation  of.                 4G9 

CONVinElSION. 

See  Tboveb. 

COBPORATIOKS. 

As  to  Banks,  see  Banks. 

Injunction  to  Enforce  Rights  of  Stock- 
bolder,  see  Injunction,  6. 

See  also  Associations;  (Conflict  of 
l^ws,  2;  Pledge;  Street  Rail- 
ways. 

1.  A  constitutional  provision  against 
l^ranting  to  any  corporation  any  special  or 
exclusive  privilege  is  not  infringed  by  an  act 
allowing  trustees,  etc.,  to  charge  the  estate 
a  reasonable  sum  which  they  may  have  paid 
*'to  a  company"  authorized  by  law  to  do  eo, 
for  becoming  surety  on  thinr  bonds.  Re 
Clark  (Pa.)  587 

2.  Power  to  authorize  the  purchase  bv  a 
corporation  of  shares  or  stock  in  another 
corporation  is  denied  to  the  general  assem- 
bly by  Ga.  Const,  art  4,  §  2,  f  4  (Civ.  Code, 
§  5800),  only  when  such  purchases  tend  to 
create  a  monopoly  or  lessen  competition. 
Trust  Company  of  Georgia  v.  State  (Ga.) 

520 
See  also  Constitutional  Law,  1. 

3.  A  combination  of  railroads  is  not  in 
violation  of  Ga.  Const,  art  4,  §  2,  H  4  (Civ. 
Code,  §  5800),  prohibiting  a  corporation  to 
buy  shares  or  stock  in,  or  make  contracts 
with,  any  other  corporation  which  shall  have 
the  effect  of  creating  a  monopoly  or  lessen- 
ing competition,  if,  as  a  general  result  of 
the  combination,  the  public  at  large,  as  dis- 
tinguished from  the  people  of  special  or  par- 
ticular communities,  are  in  consequence  ben- 
efited. State  V.  Central  of  Georgia  R.  Co. 
(Ga.)  351 

4.  As  incident  to  a  right  to  inspect  books 
of  a  corporation  is  the  right  to  have  such  in- 
spection by  a  proper  agent,  and  to  take  cop- 
ies from  such  books  and  records.  Cincin- 
nati Volksblatt  Co.  v.  Hoffmeister  (Ohio) 

732 
48  L.  R.  Aw 


5.  The  right  to  inspect  hooku  of  a  cor- 
poration does  not  depend  upon  the  motive  or 
purpose  of  the  stockholder  in  demanding 
such  inspection;  and  a  petition  which  shows 
that  the  plaintiff  is  a  stockholder,  that  he 
has  requested  the  defendant  to  allow  him  to 
inspect  the  books  and  records  of  the  corpora- 
tion, and  fix  a  reasonable  time  for  the  same, 
which  request  has  been  refused,  states  a 
cause  of  action.  Id. 

Notes  and  Briefs. 

See  also  Surety  Companies. 

C'Orporations ;  combination  of;  owning 
stock  of  oUiers ;  acts  not  authorized  by  char- 
ter. 520 

Right  to  inspect  books  of.  732 

Purchase  of  stock  in  other  company;  com- 
bination of  competing  railroads.  351 

Illegality  of  contract  against  sale  of  stock. 

568 

Conflict  of  laws  as  to  limitation  of  ac- 
tions against  stockholders.  037 
Foreign;  imposing  burdens  on.               419 

COSTS. 

Notes  and  Briefs. 
Costs;  on  withdrawal  of  juror.  432 

COTENANOT. 

See  Husband  and  Wdtb,  1. 

OOUNTIES. 

Compelling    Payment    of  Penally    for 
Ljmching,  see  Eminent  Domain,  9. 
See  also  Bridges,  9. 

A  county  may  be  liable  for  the  death 
of  a  person  by  mob  violence  under  Ohio  act 
April  10,  1896,  although  the  individuals 
composing  the  mob  had  assembled  without 
any  unlawful  purpose  and  had  not  after- 
wards specifically  agreed  to  be  a  mob. 
Champaign  County  v.  Church  (Ohio)     738 

Notes  and  Briefs. 

Counties;  liability  of,  for  mobs.  739 

OOURTS. 

Passing  on  Constitutional  Amendment, 
see  Constitutional  Law,  4,  5. 

Constitutional  Provisions  as  to,  see 
Constitutional  Law,  24. 

See  also  Receivers,  3. 

1.  The  failure  of  the  judges  to  apportion 
the  labor  of  holding  the  courts  among  them- 
selves, and  issue  an  order  specifying  the 
terms  to  be  held  by  each  judge,  as  required 
by  Ohio  Rev.  Stat.  §  468,  will  not  invalidate 
an  indictment  found  and  returned  at  a  term 
held  by  one  of  them  in  his  district.  State 
V.  Thomas   (Ohio)  459 

2.  The  limitation  of  liability  of  the 
owners  of  vessels,  for  maritime  losses,  by 
U.  S.  Rev.  Stat.  1878,  §  4283,  may  be  ad- 
ministered in  an  action  at  law  against  them 
in  a  state  court  to  recover  for  death  caused 
by  a  collision.  Loughin  v.  McCaulley 
(Pa.)  33 
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3.  State  courts  are  not  within  the  pro- 
Tision  of  the  Federal  statute  for  raising 
revenue  to  meet  war  expenditures  that  no 
instrument  not  stamped  as  required  by  the 

Srovisions  of  the  statute  shall  be  used  in  evi- 
enee  in  any  court.    Knox  t.  Rossi  (Nev.) 

305 

4.  The  jurisdiction  of  the  mayor  over 
violation  of  an  ordinance  will  not  be  de- 
feated by  the  fact  that  a  provision  in  the 
ordinance  attempts  to  make  his  jurisdic- 
tion exclusive,  if  the  laws  give  him  at  least 
a  co-ordinate  jurisdiction.  State  v.  Higgs 
(N.  C.)  446 

5.  Doubt  as  to  the  constitutionality  of 
an  ordinance  relating  to  the  construction  of 
a  public  improvement  will  be  resolved  in 
favor  of  the  property  rights  of  individuals 
as  against  the  power  of  the  city  to  invade 
them.    Slaughter  v.  O'Berry   (N.  C.)     442 

6.  The  construction  given  by  the  highest 
court  of  a  state  to  a  statute  of  limitations 
of  that  state  will  be  followed  by  the  Federal 
courts.  Brunswick  Terminal  Co.  v.  Na- 
tional Bank  of  Baltimore  (G.  C.  App.  4th 
C.)  625 

NOTKB  AKD.BrIKFS. 

Courts;  considering  motives  of  l^sla- 
ture;  passing  on  police  laws.  588 

What  is  jurisdiction;  power  to  review 
legislative  action;  review  of  acts  of  munici- 
pal council.  824 

Inquiring  into  effect  and  character  of 
statute.  596 

Power  to  consider  policy,  expediency,  or 
propriety  of  statutes.  741 

Rule  upholding  statutes.  775 

Determining  amendment  to  Constitu- 
tion. 654 

Federal;  following  state  decisions.       320 

Administration  of  Federal  laws  in  state 
courts:  (I.)  Introductory;  (II.)  civil 
laws;    (III.)  criminal  and  penal  laws.      33 

Of  state;  jurisdiction  over  actions  aris- 
ing on  navigable  waters.  34 

Terms  of;  judges  of.  460 

OOVENAHT. 

1.  A  restriction  as  to  the  building  line, 
inserted  in  a  deed,  cannot  inure  to  the  bene- 
fit of  a  prior  grantee  of  another  lot  on  the 
same  street,  which  is  conveyed  subject  to 
the  same  restriction,  when  the  grantor  did 
not  impose  any  servitude  upon  the  land  he 
retained  and  the  restrictions  were  not  part 
of  a  general  plan  or  scheme  for  the  benefit 
of  all  the  purchasers.  Summers  v.  Beeler 
(Md.)  54 

2.  A  general  plan  or  scheme  for  the  bene- 
fit of  all  the  purchasers  of  lots  sold  on  the 
same  street  as  shown  by  a  recorded  plat 
does  not  appear  from  the  fact  that  most  of 
the  lots  are  sold  subject  to  the  same  restric- 
tion as  to  building  line,  where  no  restric- 
tions are  shown  by  the  plat  and  none  are  im- 
posed on  some  of  the  lots  that  are  first  sold, 
while  purchasers  of  some  of  the  other  lots 
have  violated  the  restrictions  upon  them, 
48  L.  R.  A. 


and  such  violations  have  not  been  resisted 
by  other  purchasers.  Id. 

3.  A  covenant  in  a  deed  of  land  for  a 
railroad  right  of  way,  that  certain  trains 
shall  be  run  on  the  road  to  be  built  there- 
on, which  is  the  chief  consideration  of  the 
conveyance,  and  in  default  of  which  for  six 
months  a  forfeiture  is  provided,  is  a  cove- 
nant running  with  the  land,  on  which  an 
action  may  be  maintained  against  a  subse- 
quent purchaser  of  the  railroad  who  fiaiU  to 
run  such  trains,  notwithstanding  the  fact 
that  the  covenant  had  been  broken  by  the 
original  grantee  before  such  transfer,  and 
although  the  covenant  does  not  expressly 
refer  to  assigns.  Doty  v.  Chattanooga 
Union  R.  Co.  (Tenn.)  160 

Notes  and  Bbxefs. 

Covenant;  as  to  things  in  esse  and  things 
not  in  esse;  running  with  land;  as  to  oper- 
ation of  railroad.  160 

Restricting  building  line.  34 

CBEDITOB8'  BUX. 

The  superior  diligence  of  a  junic: 
judgment  creditor  in  bringing  a  suit  to  un- 
cover land  which  had  been  conveyed  after  the 
judgments,  in  fraud  of  creditors,  will  en- 
title him  to  the  proceeds.  Dost^  v.  Man- 
istee Nat.  Bank  (Ark.)  334 

ORIMINAI.  JJkW. 

See  also  Disoboeblt  Pebsons;  Habeas 
Corpus;  Injunction,  1. 

1.  A  discharge  of  a  jury  after  they  have 
been  out  for  some  time  and  their  foreman 
has  stated  in  the  presence  of  all,  without 
dissent  by  any,  that  there  is  no  probability 
of  their  agreeing  upon  a  verdict,  will  not 
sustain  a  plea  of  former  jeopardy.  State  v. 
Hager  (Kan.)  254 

2.  A  hearing  upon  a  plea  of  former  jeop- 
ardy alone  is  not  itself  a  jeopardy,  and  a 
discharge  upon  such  a  hearing  is  not  an  ac- 
quittal, since  such  plea  does  not  involve  the 
merits  of  the  case.  Id. 

3.  A  sentence  of  convicuon  imposed  under 
authority  of  Mass.  Pub.  Stat.  chap.  187,  S  13. 
after  the  reversal  of  a  former  judgment,  on 
the  application  of  the  convict,  because  it 
was  imposed  under  a  statute  that  was 
passed  alter  the  offense  was  committed  and 
was  therefore  unconstitutional  so  far  as  it 
related  to  that  offense,  does  not  violate  tiie 
constitutional  provision  ag^ainst  double 
jeopardy,  or  abridge  the  privileges  and  im- 
munities of  the  accused  as  a  citizen,  or  de- 
prive him  of  his  liberty  without  due  process 
of  law,  although  he  had  partly  served  the 
invalid  sentence  before  it  was  reversed,  in- 
cluding one  day's  solitary  confinement,  to 
which  each  of  the  sentences  condemned  him. 
Com.  v.  Murphy  (Mass.)  393 

Notes  and  Bbiefs. 

Criminal  law ;  effect  of  intent  vrithout  un- 
lawful  act.  222 

Former  jeopardy  in  case  jury  was  dis- 
charged. ^* 
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Reflentence  after  Berring  part  of  inyalid 
■entenoe;  double  jeopardy.  394 

GBOPS. 

See  EuBLnoENTS,  Notes  and  BBtEro. 

CUSTOM. 

See  also  Casbdebs,  8,  4;  EviDBiroB,  10, 
16;  Tbial,  4. 

Vlhutom  cazmot  ffive  a  public  right  to 
fish  in  a  pond  on  priraie  land  becauM  a 
common-law  custom,  as  distinguished  from 
a  usage  of  trade,  must  be  immemorial,  and 
in  New  Jersey  is  therefore  impossible,  be- 
cause a  custom  laid  in  the  public  is  bad  for 
uniTcrsality  and  because  a  right  to  take 
profit  from  the  land  of  another  cannot  be 
acquired  by  custom.  Albright  t.  Gortright 
(N.  J.  Err.  &  App.)  616 

DAMAGES. 

1.  The  measure  of  damages  in  ejectment 
for  withholding  possession  of  land  is  the 
actual  rental  value  of  the  land,  irrespective 
of  what  the  defendant  may  have  gathered 
from  it.    Credle  v.  Ayers  (N.  C.)  761 

2.  On  condemnation  of  a  railroad  right 
of  way  after  the  railroad  has  been  built  on 
a  strip  of  mortgaged  land  conveyed  for  that 
purpose  bj  the  mortgagor,  and  the  entire 
premises,  including  the  railroad,  thereafter 
sold  on  foreclosure,  the  purchaser  is  enti- 
tled only  to  the  value  of  the  land  occupied 
by  the  railroad,  irrespective  of  the  improve- 
ments. St  Louis,  K.  &  S.  W.  R.  Co.  v.  Nyce 
(Kan.)  241 

3.  The  damages  recoverable  in  trover  by 
one  who  has  retained  title  to  the  property 
as  security  for  purchase  money  are  limited 
to  the  balance  due  him  thereon,  less  any  de- 
preciation in  its  value  by  the  use  which  he 
had  authorized.    Wood  v.   Nichols    (R.  I.) 

773 

4.  Fifteen  thousand  dollars  is  excessive 
to  award  an  employee  as  damages  for  in- 
juries resulting  in  severe  pain  for  several 
months  and  in  the  loss  of  an  eye,  where  he 
is  not  wholly  incapacitated  for  labor,  and  the 
interest  on  the  amount  at  4  per  cent  would 
produce  an  income  greater  than  his  earning 
capacity  before  the  injury.  Ribich  v.  Lake 
Superior  Smelting  Go.  (Mich.)  649 

Notes  akd  BBisrs. 

Damages;  compensation  in  eminent  do- 
main case;  value  of  railroad  previously 
built  without  right.  243 

DEATH. 

Liability  of  County  for  Killing  by  Mob, 

see  GouNTiBS. 
Compelling  Counties  to    Pay  Damsges 

for   Lynching,,  see    Eminent  Do- 

ICAIN,  0. 

The  provision  of  a  state  Constitution 
against  limitation  of  liability  for  injuries 
resulting  in  death  cannot  prevail  over  the 
act  of  Congress  permitting  limitation  of 
liability  for  maritime  losses.  Loughin  v. 
MoGaulley  (Pa.)  33 

48  L.  R.  A. 


NOTBS    AND    BbIEFS. 

Death;  conflict  of  laws  as  to  limitation 
of  actions  for.  63d 

DEEDS. 

See  also  Champebtt;  Vendor  and  Pub- 

CHA8EB. 

An  instrument  conveying  a  present  in* 
terest  from  the  grantor  to  her  children,  but 
postponing  their  enjoyment  until  after  her 
death,  is  a  conveyance,  and  is  not  testa- 
mentary in  character.  Love  v.  Blauw 
(Kan.)  257 

Notes  and  Bbiefs. 

Deeds;  conditions  in,  as  to  building  line. 

54 

instruction  of;  granting  life  estate;  ol 

land  held  adversely.  537 

DE  FAOTO. 

See  ufficebs,  2,  3;  Reliqious  Socie^ 
TIES,  2. 

DEFENSES. 

See  Action  ob  Suit,  3. 

DEFINITIONS. 

Voluntary    Exposure     to    Unnecessary 

Danger,  see  Insubancb,  7. 
Provisions,    see   Municipal    Cobpoba^ 

TIONS,  6. 

Grain,  see  Wabbhousehen,  1. 

DELEGATION     OF     POWER. 

See  Municipal  Cobpobations,  8. 

DEMURBEB. 

See  Pleading,  7. 

DEPARTMENT    STORES. 

Constitutionality  of  Regulation  of,  see 
Constitutional  Law,  18,  19. 

See  also  License,  2;  Municipal  Cob- 
pobations, 9-11;  Statutes,  1. 

Notes  and  Bbiefs. 

Department  stores;    unconstitutional  or- 
dinance respecting.  262 
Legal  restrictions  on.  261 
Unconstitutional  statute  as  to.  266 

DESOENT  AHD  DISTRIBUTION. 

A  widow's  release  by  an  antenuptial 
contract,  of  all  her  claims  on  the  estate  of 
her  husband,  in  consideration  of  a  specified 
sum,  does  not  preclude  her  from  being 
deemed  his  widow,  or  entitle  the  d^cendanU 
of  his  deceased  mother  to  take  his  estate, 
under  111.  Rev.  Stat  chap.  39,  §  2,  providing 
that,  when  there  is  no  widow  or  children  of 
the  decedent,  the  estate  shall  ^o  to  his  moth- 
er and  her  children  and  their  descendants. 
Hudnall  v.  Ham  (111.)  557 

DISORDERLY   PERSONS. 

A  conviction  and  sentence  on  the 
charge  of  being  "a  suspicious  person*'  under 
the  act  of  Congress  of  Julv  8,  1898,  applica- 
ble to  the  District  of  Columbia,  when  the 
suspicion  of  which  the  accused  is  the  object 


«90 


D008— Eminbnt  Domain. 


is  wholly  undefined  and  in  no  manner  con- 
nected with  any  criminal  act  or  conduct, 
either  past  or  that  might  occur  in  the  fu- 
ture, is  in  violation  of  U.  S.  Const.  Amends. 
4  and  8,  prohibiting  unreasonable  searches 
and  seizures  and  cruel  and  unusual  pimish- 
ments.  Stoutenburgh  v.  Frazier  (D.  C. 
App.)  220 

BOOS. 

Opinion  of  Value  of,  see  Evioenoe,  7. 
See  also  Animals;  Trial,  5. 

DRAINS. 

Vapors  from,  see  Action  or  Suit,  4. 

Constitutionality  of  Statutes  as  to,  see 
CoNSTiTunoNAL  Law,  9,  14. 

Easements  of  Drainage,  see  Ease- 
ments, 2-5. 

Pollution  of  Waters  by,  as  a  Taking  of 
Property,  see  Eminent  Domain. 

Injunction  against  Discharging  into 
Streams,  see  Injunction,  7-10. 

Right  to  Discharge  into  Stream,  see 
Waters,  3-8. 

Pollution  of  Waters  by,  see  Waters, 
Notes  and  Briefs. 

See  also  Limitation  of  Actions,  1; 
Municipal  Corporations,  2;  Pub- 
lic Improvements,  10. 

Merely  granting  to  a  city  authority  to 
construct  sewers  for  the  convenience  and 
benefit  of  its  inhabitants  does  not  necessar- 
ily make  their  use  a  governmental  use  in  the 
sense  that  there  can  be  no  remedy,  unless 
given  by  statute,  for  consequential  injuries 
resulting  therefrom.  Piatt  Bros.  &  Co.  v. 
Waterbury  (Conn.)  691 

DUE  PROCESS  OF  I.AW. 

See  Constitutional  Law,  d-14. 

EASEMENTS. 

1.  A  right  to  fish  from  a  boat  in  water 
that  covers  the  land  of  another  person  can- 
not be  claimed  as  an  easement  because  an 
easement  is  a  privilege  without  profit.  Al- 
bright v.  Cortright  (N.  J.  Err.  &  App.) 

See  also  Fisheries,  3. 

2.  There  can  be  no  right  by  prescription 
to  maintain  a  nuisance  by  the  pollution  of 
a  river  so  as  to  carry  filth  and  noxious  sub- 
stances to  the  premises  of  a  lower  proprie- 
tor, thereby  endangering  his  health,  and  de- 
stroying the  value  of  his  property.  Piatt 
Bros,  k  Co.  V.  Waterbury  (Conn.)  691 

3.  A  prescriptive  right  to  discharge  sew- 
ers into  a  stream  will  not  arise  from  the 
mere  fact  that  they  are  so  discharged  for 
more  than  the  statutory  period  of  prescrip- 
tion, "without  objection  or  hindrance,"  un- 
less it  is  shown  that  the  user  was  under 
claim  of  right  and  exercised  adversely,  and 
not  with  permission.  Smith  v.  Sedalia 
(Mo.)  711 

4.  The  maintenance  of  private  sewers 
discharged  into  a  stream,  causing  some  pol- 
lution, but  not  creating  a  nuisance,  will  not 
be  sufficient  to  create  an  easement  by  pre- 
48  L.  K.  A. 


scription  for  the  discharge  into  the  stream 
of  public  sewers  which  cause  much  greater 
pollution  of  the  stream  and  thereby  crests 
a  nuisance.  Id. 

6.  A  prescriptive  right  to  pollute  a  river 
in  a  certain  manner  does  not  justify  pollu- 
tion thereof  by  an  additional  and  different 
use.  Piatt  Bros.  &  Co.  v..  Waterbury 
(Conn.)  691 

Notes  and  Briefs.  • 

Easement;  covenant  creating,  as  to  build- 
ing line.  54 

EJEOTMENT. 

See  also  Damages,  1;  Evidence,  14. 

Mesne  profits  are  recoverable  from  & 
defaulting  vendee  in  a  land  contract  for  the 
time  that  he  withholds  possession  of  the 
premises  pending  an  action  of  ejectment 
agaiUst  him,  in  which  he  gives  a  defense  bond 
under  N.  C.  Code,  §  237.  Credle  v.  Avers 
(N.  C.)  751 

Notes  and  Briefs. 

Ejectment;  damages  on  loss  of  title  pend- 
ing suit,  751 
Interest  of  possessor.                              831 

ELEVATORS. 

See  Evidence,  17;  Master  and  Serv- 
ant, 13,  10. 

EMBLEMENTS. 

See  also  Life  Tenants,  3. 

The  right  to  harvest  growing  crops  on 
land  subject  to  a  life  lease  is  preserved  to 
the  administrator  of  the  life  tenant,  or  to  a 
lessee  of  the  life  tenant,  by  Ohio  Rev.  Stat 
§§  6026,  6027,  in  case  of  the  death  of  the 
life  tenant  after  crops  have  heea  sown. 
Noble  V.  Tyler   (Ohio)  735 

Notes  and  Briefs. 

Emblements;  right  toj  on  termination  of 
tenancy.  736 

EMINENT  BOMAIN. 

As  to  Consequential  Injuries,  see  also 

Drains. 
See  also  Daicaoes. 

1.  The  lessening  of  the  value  of  an  estate 
by  destruction  of  tiie  grass  and  tiie  creatirai 
of  some  personal  discomfort  to  the  owner 
by  the  discharge  of  sewage  thereon  is  not 
such  a  taking  of  his  property  as  entitles  him 
to  compensation,  where  the  damage  results 
from  the  discharge  of  sewage  into  a  stream 
by  a  city  in  a  skilful  manner  and  in  con- 
formity to  statute,  since  the  damage  is  mere- 
ly consequential.  Valparaiso  y.  Ha9» 
(Irid.)  707 
But  see  next  case. 

2.  Property  of  riparian  owners  is  taken 
for  public  use  within  the  meaning  of  a  con- 
stitutional provision  as  to  eminent  domain, 
when  they  arc  damaged  by  the  pollution  of 
the  waters  above  the  ebb  and  fiow  of  the 
tide,  but  not  when  the  water  is  polluted  at 
a  place  where  the  tide  ebbs  and  flows.  Grey 
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ex  ret  SimmonB  ▼.  Paterson  (N.  J.  Err.  ft 
App.)  717 

3.  Damages  reaulting  to  the  property  of 
riparian  owners  by  the  discharge  of  city 
sewage  into  a  stream  in  a  skilfiU  manner 
and  in  conformity  to  statate  are  merely  con- 
sequential, and  give  them  no  right  to  com- 
pensation.   Valparaiso    ▼•    Hagen     (Ind.) 

707 
But  see  cases  following. 

4.  Damage  to  a  riparian  owner  by  nox- 
ious and  flltiiy  substances  deposited  on  his 
premises  in  consequence  of  the  pollution  of 
the  river  by  sewers  emptying  into  it  above 
his  land  is  not  a  mere  consequential  damage, 
but  a  direct  appropriation  of  his  well-recog- 
nized properly  rignts  which  are  within  the 
guaranty  of  the  Constitution.  Piatt  Bros. 
&  Co.  ▼.  Waterbury  (Conn.)  091 

5.  The  pollution  of  a  river  by  city  sew- 
ers, though  it  may  become  justifiable  when 
done  for  a  public  purpose,  ir  subject  to  pay- 
ment of  compensation  for  the  invasion  of  the 
property  rights  of  riparian  owners.  Id. 

6.  Lack  of  charter  authority  to  condemn 
the  property  rights  of  a  riparian  owner  will 
not  relieve  a  city  from  liability  to  make  com- 
pensation for  damage  to  such  rights  by  the 
unlawful  pollution  of  a  river  by  sewers.    Id. 

7.  The  facts  that  sewers  are  necessary  to 
a  city,  and  that  a  statute  directs  that  they 
shall  follow  as  near  as  practicable  the  nat- 
ural drainage  of  the  country,  do  not  justify 
the  city  in  discharging  sewers  into  a  stream 
to  the  damage  of  a  landowner,  without  just 
compensation  to  him,  as  required  by  a  con- 
stitutional provision  against  taking  or  dam- 
aging private  proper^  without  just  com- 
pensation.   Smith  V.  Sedalia  (Mo.)         711 

8.  The  destruction  of  oysters  by  the  cast- 
ing of  sewage  upon  them,  though  the  sewer 
was  constructed  by  a  ci^  under  l^slative 
authority,  is  as  clearly  a  taking  of  the  prop- 
erty of  the  owner  of  the  oyster  bed,  for  which 
he  has  a  constitutional  right  to  compensa- 
tion, as  if  there  had  been  a  physical  removal 
and  conversion  of  the  oysters.  Huffmire  v. 
Brooklyn   (N.  Y.)  421 

9.  There  is  no  taking  of  private  property 
within  the  meaning  of  the  constitutional 
provisions  as  to  eminent  domain  by  a  stat- 
ute makinff  a  county  liable  to  a  penalty,  to 
be  collected  by  taxation,  for  the  death  of  a 
person  caused  by  mob  violence.  Champaign 
County  V.  Church  (Ohio)  738 

Notes  and  Briefs. 

Eminent   domain;     taking   or    damaging 
property  by  discharging  sewers  into  waters. 

698 
Taking  property  without  just  compensa- 
tion for  public  use.  251 
Compensation  for  consequential  injuries. 

714 

Liability   for    consequential    damages  on 

account  of  public  work.  421 

EMPLOTER8'   LIABIIiITT. 

See  Insurance,  3,  4. 
48  L.  R.  A. 


EHTIREnEA. 

Sea  Husband  and  Wife,  L 

EQUZTT. 

Power  over  Trusts,  see  Trusts. 

Setting  up  unconstitutionality  of  a 
statute  in  defense  of  a  criminal  information 
or  indictment  gives  an  adequate  remedy  at 
law  asainst  the  statute,  which  will  preclude 
equitiu>le  relief,  where  it  can  be  enforced 
only  by  such  criminal  proceedings.  State  ex 
rel.  Kenamore  v.  Wood  (Mo.)  590 

ERROR. 

See  Appeal  and  Error. 

E8TOPPEI..  ' 

See  also  Bonds,  3,  4. 

1.  The  mere  silence  of  a  person  owning  a 
one-fourth  interest  in  a  mine,  with  resj^ct 
to  his  lack  of  interest  in  a  contract  for  work 
and  materials  made  by  lessees  of  the  mine, 
will  not  estop  him  from  denying  that  his 
interest  is  subject  to  a  lien  for  such  work 
and  materials,  although,  as  an  employee  of 
the  lessees,  he  may  have  given  directions  as 
to  the  performance  of  such  contract,  where 
the  nature  of  the  interests  of  all  parties 
clearly  appeared  upon  the  records.  David- 
son V.  Jennings  (Colo.)  340 

2.  One  who  takes  possession  of  a  vessel 
which  a  contractor  is  building  is  estopped 
from  denying  that  he  has  accepted  it  under 
the  contract,  when  he  could  lawfully  take  it 
only  by  accepting  it.  Vandegrift  v.  Cowles 
Engineering  Co.  (N.  Y.)  086 

Notes  and  Briefs. 
Estoppel;  of  surety.  515 

To  contest  public  improvement.  285 

To  deny  regularity  or  validity  of  contract. 

294 

EVIDENCE. 

See  also  Bonos,  3;  Coxtbts,  3;  Grand 
Jury,  Ij  Pleading,  7. 

Judicial  notiee. 

1.  Judicial  notice  may  be  taken  of  the 
fact  that  the  people  come  in  contact  with  and 
engage  the  services  of  barbers,  and  that  a 
spreading  of  diseases  may  be  caused  by  un- 
cleanliness  or  incompetency  of  barbers.  State 
V.  Zeno  (Minn.)  88' 

2.  The  court  does  not  judicially  know 
that  it  is  important  or  advantageous  to  a 
shipper  or  the  carrier  for  the  former  to  ac- 
company his  stock  to  market.  Atchison,  T. 
ft  S.  F.  R.  Co.  V.  Campbell  (Kan.)  251 

3.  It  is  matter  of  common  knowledge, 
of  which  the  courts  will  take  notice,  that 
oil  and  gas  lie  far  below  the  surface  of  the 
ground,  and  ma^  flow  unrestrained  if  the 
owner  of  adjoining  land  bores  a  well  down 
to  the  straiim  which  holds  them,  so  that 
they  may  be  taken  from  the  land  without 
any  compensation.  Huggins  ▼.  Daley  (C, 
C.  App.  4th  C.)  320 

4.  The  court  cannot  take  judicial  knowl- 
edge of  the  history  of  railroad  lines  operated 
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by  a  particular  railroad  oompanj.    Purdy 
V.  Erie  R.  Co.  (N.  Y.)  669 

Preanmptlons  and  burden  of  proof. 

See  also  Gbano  Jubt,  1. 

6.  The  burden  of  proof  is  upon  the  plain- 
tiff in  a  libel  suit  to  establish  actual  malice, 
where  the  communication  is  of  a  privileged 
character.    Redgato  v.  Roush   (Kan.)     236 

6.  The  burden  of  proof  that  death  by  ac- 
cident was  within  an  exception  in  an  acci- 
dent insurance  policy  is  upon  the  insurer  af  t^ 
er  proof  of  accidental  death.  Fidelity  &  G. 
Go.  V.  Sittig  (111.)  369 
Opinions. 

7.  The  Talue  of  a  dog  which  has  no  mar- 
ket value  may  be  shown  by  proving  the  ped- 
igree, characteristics,  and  qualities  of  the 
dog,  and  then  proving  by  witnesses  who 
know  these  things  their  opinions  as  to  the 
value.  Hodges  v.  Gausey  (Miss.)  96 
Declarations. 

8.  A  conversation  with  an  attorney  upon 
a  railway  train  with  reference  to  a  contem- 
plated law  suit)  in  which  an  opinion  is 
sought  and  obtained  from  the  attorney,  but 
without  any  retainer  or  payment  of  any  fee, 
and  although  there  has  been  no  relation  of 
attorney  and  client  between  the  parties, 
constitutes  a  privileged  communication 
within  the  protection  of  Wis.  Rev.  Stat. 
1898,  €  4076.    Bruley  v.  Garvin   (Wis.) 

839 

9.  Evidence  that  a  foreman  refused  to 
take  charge  of  premises  because  of  a  stencb 
is  admissible  to  prove  that  fact,  though -not 
to  prove  the  fact  of  the  stench.  Piatt  Bros. 
A  Go.  V.  Waterbury  (Gonn.)  691 
Belevaney. 

10.  Evidence  that  it  is  not  customary  in 
factories  to  have  collars  with  projecting  set 
screws  placed  on  revolving  shafts  near  pul- 
leys, where  it  is  necessary  for  employees  to 
go  frequently,  is  not  admissible  to  show  the 
duty  of  a  particular  employer  towards  his 
employees.  Ford  v.  Mt.  Tom  Sulphite  Pulp 
Go.  (Mass.)  96 

11.  Evidence  that  a  person  refused  to 
work  on  certain  premises  because  of  a  stench 
is  not  inadmissible  because  the  refusal  was 
made  pending  an  action,  although  that  fact 
might  affect  its  weight.    Piatt  Bros.  &  Go. 

,v.  Waterbury  (Gonn.)  691 

12.  Evidence  that  a  city  at  a  special  meet- 
ing voted  not  to  accept  a  certain  act  which 
provided  for  its  acceptance  at  a  meeting 
held  for  that  purpose  is  inadmissible  for  the 
purpose  of  proving  the  construction  of  the 
act.  Id. 

13.  Evidence  of  the  acts  of  a  city  with  re- 
spect to  the  construction  of  sewers  is  in- 
admissible for  the  purpose  of  showing  that 
it  was  compelled  to  build  a  sewer.  Id. 

14.  Evidence  of  the  rental  value  of  ad- 
joining farms  is  not  admissible  on  the  ques- 
tion of  the  amount  recoverable  as  mesne 
profits  for  withholding  possession-  of  land. 
Gredle  v.  Ayers  (N.  G.)  ^61 

15.  An  estoppel  to  deny  liability  under  a 
contract  made  by  others  cannot  be  proved 
48  T-.  R.  A. 


under  a  pleading  which  merdy  avers  the  ex- 
ecution of  a  contract.  Davidson  v.  Jennings 
(Golo.)  340 

Weight;  avilleienoy. 

16.  Proof  of  usage  of  passengers  to  carry 
packages  of  merchandise  into  a  passenger 
car  must  not  only  be  clear  and  explicit,  but 
also  distinguish  it  from  mere  acts  of  accom- 
modation. Runyan  v.  Gentral  R.  Go.  (N.  J. 
Sup.)  744 

17.  That  failure  to  comply  with  an  ordi- 
nance requiring  the  openings  into  elevator 
shafts  to  be  kept  closed  when  not  in  use  was 
negligence,  and  was  the  proximate  cause  of 
the  death  of  a  person  who  fell  down  the 
shaft,  may  be  found  from  evidence  showing 
that  such  person,  who  was  attempting  to  as- 
cend on  the  elevator,  was  required  to  stand 
near  the  edge  to  operate  it^  and  that  the 
opening  was  protected  only  by  a  bar  across, 
while  the  lining  of  the  elevator  shaft  made 
a  horizontal  edge  above  the  opening,  so  that 
one  standing  near  the  opening  might  come  in 
contact  with  such  bar  or  edge  and  be  drafted 
from  the  elevator  and  precipitated  down  the 
shaft    Dallemand  v.  Saalfeldt  (111.)         753 

Notes  and  Bbiefs. 
Evidence;  judicial  noUoe  of  lake.        617 
Presumption  as  to  probate  of  will  in  other 
sUte.  136 

Presumption  as  to  due  care  in  employing 
servants.  .377 

Effect  of  omission  of  stamp  upon  use  of 
instrument  as.  305 

Of  title  by  possession  of  land.  831 

Proof  of  circumstances  as  basis  of  infer- 
ence. 175 

EXECUTION. 

See  Levy  and  Seizube. 

EXECUTORS     AND     ADMHTIBTRA. 
TORS. 

See  also  Appeal  and  Ebbob,  6;  Tbiau 
6;  Tbusts,  6. 

The  failure  to  apply  for  an  extension 
of  a  vacancy  permit  for  jpremlses  that  are 
still  vacant  at  the  expiration  of  the  time  for 
which  such  a  permit  has  been  granted,  with 
an  agreemoit  by  the  insurer  to  extend  the 
time  on  application  therefor,  constitutes, 
negligence  on  the  part  of  an  executor  or  ad- 
ministrator with  the  will  annexed,  who  is 
in  possession  of  the  premises  and  of  the  pol- 
icy of  insurance  thereon,  which  will  make 
him  liable  in  damages  in  case  the  property 
is  destroved  by  fire,  and  the  insurance  can- 
not be  collected  because  of  the  fiulure  to  pro- 
cure the  extension  of  the  vacancy  permit. 
Henderson  Trust  Go.  v.  Stuart  (Ky.)       49 

EXEMPTION. 

See  Levy    and    Seizubb,    Notbs  and 

BiduurS. 

EXPIiOSIOH. 

See  Tbial,  16. 

FACTORS. 

See  Tbial,  12. 


FEDERAl^  OOUBT* 

See  CouBTs,  0. 

FEDERAI.  XJLW& 

See  C0UBT8. 


Fbdx&al  Coubt— Hawkbrs. 

GAMBUHG. 

Notes  and  Bsisfs. 

against 


Ml 


FIlfBIHGS. 

See  Appeal  Ain>  Ebbob,  8. 

FISHERIES. 

Damage  to,  bj  Sewage,  aee  Eicinbnt  Do- 
main, 8. 
See  also  Custom. 

1.  The  common  law  girea  no  right  to  fish 
in  a  pond  on  private  land  of  another  person, 
even  if  the  fish  are  the  property  of  the  state, 
when  they  cannot  be  reached  without  tres- 
passing on  private  property.  Albright  y. 
Cortright  (K.  J.  Err.  &  App.)  610 

2.  A  license  to  trespass  on  private  prop- 
erty to  fish  in  a  pond  wnich  has  been  stocked 
by  the  public  is  not  given  by  the  New  Jer- 
sey statutes  concerning  fish  and  game,  and 
could  not  be  given  by  the  legisla&re.      Id. 

3.  A  person  cannot  claim  by  prescription 
merely,  as  one  of  the  public,  a  right  to  fish 
on  private  land  of  another,  because  the  pub- 
lic cannot  prescribe.  Id. 
See  also  Easements,  1. 

Notes  AND  BEmre. 

Fisheries;  rights  of  public  in;  in  tidal  wa- 
ters; common  right.  617 


nZTUBES. 

See  also  Mobtqaoe,  8. 

Notes  and  Bsisfs. 


Fixtures;  railroad    as 
land. 


trade  flzturs  on 
243 


XXOOD. 

See  Masteb  and   Sebvant.  6j  Tbial, 
11. 

FOBEOLOSIJBB. 

See  Mobtqagb,  8. 

FOBEIOH  CORPORATIOH8. 

See  Ck>N]TJOT  or  Laws,  2. 


FORFEITURE. 

See  MiNES«  8. 

FORMER   JEOFARDT. 

See  Cbiminal  Law,  1. 


OOK- 


FRAUD   AND   FRAUDULElfT 
VETAN0E8. 

By  False  Certificate,  see  Banks,  1. 

See  also  Judgment,  4. 

Notes  and  Bbxets. 

Fraud;  liability  of  bank  for  misrepresen- 
tation  in  reports.  614 

Necessity  of  bad  motive;  representations 
as  to  third  party.  212 

FROG8. 

See  BiASTEB  and  Sebvant,  12;  Nbcoj- 

OENOE,  1. 

48  L.  R.  A. 


enforoe- 
844 


Gambling;     injunction 
ment  of  contract  of. 

OARNISHMEKT. 

A  debt  due  from  an  insurance  company 
for  loss  in  another  state  has  no  situs  in  a 
third  state,  so  as  to  sustain  a  ffarnishment 
there  by  a  creditor  of  the  insured,  merely  be- 
cause the  insurance  company  has  appointed 
an  agent  in  that  state  on  whom  process  can 
be  served,  in  pursuance  of  the  state  statutes 
as  a  condition  of  the  right  to  do  business 
therein.  Strause  Bros.  v.  ^tna  Ins.  Go.  (N. 
C.)  462 

Notes  and  Bbiefs. 

Garnishment;  of  debt  for  insurance;  situs 
of.  463 

OA8. 

See  Evidengb,  8;  Mines,  2-4. 

GRAIN. 

See  WABEH0T7SEMBN,  1. 

QRANB  JURT. 

1.  The  records  of  the  court  need  not  show 
how  or  by  whom  grand  jurors  were  selected 
and  drawn,  as  the  presumption  is  that  that 
duty  was  regularlyperf ormed  by  the  proper 
officers.    State  v.  Thomas  (Ohio)  469 

2.  It  is  not  necessary  that  a  foreman  be 
again  appointed  for  a  erand  jury  or  the 
oath  readministered  to  hun  or  to  the  other 
members  as  a  body,  where,  after  the  grand 
jury  have  been  sworn,  a  member  is  dis- 
charged on  account  of  sickness  and  another 
person  having  the  legal  qualification  la 
sworn  in  his  stead,  as  provided  by  Ohio  Rev. 
Stot.  8  7202.  Id. 

Notes  and  Bbiets. 

Grand  jury;   organisation  of;   failure  to 
challenge.  480 

GUARAHTT. 

See  SuBETT  Companies. 

GUARD  RAH*. 

See  BiASTEB  and  Sebvant,  12;  Nbsu- 

OENOE,  1. 

HABEAS  CORPUS. 

A  person  may  be  discharged  on  habeas 
corpus  from  a  judgment  and  sentence  under 
an  act  of  Congress  which  is  unconstitutional 
or  so  indefinite  as  to  the  offense  charged  as 
to  be  void  and  without  effect.  Stouteimurgh 
V.  Prazier  (D.  C.  App.)  220 

Notes  and  Bbxets. 

Habeas  corpus;  not  to  be  used  as  writ  of 
error;  scope  of  writ.  128 

HAWXER8. 

See  Peddlebs. 


804 


Health— iNDicnMKBT. 


HEAIiTH. 

Police  Regulation  of,  see  Constitution* 
AL  Law,  21. 


As  Parties,  see  Action  ob  Suit,  8. 

HIGHWAYS. 

See  also  Bbidoes,  1,  6;  Public  Impbovb- 
MENTSj  3-6,  14. 

1.  An  indictable  nuisance  is  created  by 
a  bay  window  which  extends  4  feet  and  7 
inches  over  a  street,  at  a  point  8  feet  above 
the  ground,  although  it  does  not  interfere 
with  trayel  on  the  highway,  where  the  stat- 
ute declares  that  a  building,  structure,  or 
fence  shall  be  deemed  a  public  nuisance  if 
"erected  or  continued  upon  or  over  any  high- 
way so  as  to  obstruct  the  same  or  lessen  the 
full  breadth  thereof."  SUte  v.  Kean  (N. 
H.)  102 

2.  An  ordinance  making  it  a  penal  of- 
fense to  maintain  a  sisn  suspended  or  pro- 
jecting over  a  sidewalk  is  not  included  in 
charterpower  to  open  streets  and  keep  streets 
and  sidewalks  free  and  clear  from  obstruc- 
ticms,  and  is  unreasonable,  oppressive,  and 
void  as  applied  to  a  sign  which  does  not  im- 
pede, delay,  obstruct,  or  in  any  way  endan- 
ger the  use  of  the  sidewalk.  State  v.  Higgs 
(N.  C.)  446 

3.  The  lack  of  barriers  on  the  side  of  ap- 
proaches to  a  bridge  will  not  make  a  mu- 
nicipality liable  for  injuries  caused  by  a 
team  ^oing  off  the  bank,  when  the  roadway 
was  wide  enough  for  two  teams  to  pass  with- 
out difficulty  and  the  proximate  cause  of  the 
accident  was  the  fact  that  the  horse  became 
frightened  and  so  unmanageable  that  the 
driver  could  not  keep  him  within  the  limits 
of  the  road.    Bell  v.  Wayne  (Mich.)        644 

Notes  and  Bbdsfb. 

Highways;  encroachment  on,  by  signs. 

446 
Liability  for  changing  grade.  853 

Liability  for  defects  in;  injury  to  runa- 
way horse.  644 

HOIiIDATS. 

An  indictment  is  not  invalid  because 
found  by  a  grand  jury  sworn  and  impaneled 
on  the  statutory  holiday  known  as  Labor 
Day,  in  the  absence  of  any  statutory  provi- 
sion that  the  courts  shall  not  sit  on  a  holi- 
day.    State  V.  Thomas   (Ohio)  469 

HUSBAND  AND  WIFE. 

See  also  Judgment,  6,  7. 

1.  An  estate  by  entireties,  and  not  one 
of  joint  tenancy,  is  created  by  a  deed  made 
to  husband  and  wife  "jointly,"  and  the  word 
"jointly"  will  be  construed  as  surplusage. 
Simons  v.  Bollinger  (Ind.)  234 

2.  A  woman's  mere  ignorance  of  the  rule 
of  law  that  marria^  will  revoke  her  intend- 
ed husband's  will  is  not  sufficient  to  over- 
turn an  antenuptial  settlement  by  which  she 
48  L.  R.  A. 


afreet  to  permit  his  property  to  go  as  pro- 
vided in  ^e  will.    Hudnall  v.  Ham  (IIL) 

557 

3.  An  antenuptial  oimtract  by  which  a 
wife  agrees,  in  consideration  of  a  certain 
sum  of  money,  to  release  all  her  interest  in 
her  husband's  estate  in  order  that  it  may 
pass  by  certain  provisions  of  his  will,  with 
a  covenant  not  to  interfere  in  any  way  with 
the  disposition  of  the  property  made  by  the 
will,  will  preclude  her  from  contesting  the 
right  of  the  beneficiaries  under  the  will  on 
the  ground  that  the  will  was  revoked  by  the 
marriage, — especially  when  she  has  ratified 
the  contract  after  her  husband's  death  by 
accepting    the   consideration   agreed    upon. 

Id. 

4.  A  binding  judgment'  against  defend- 
ant in  a  divorce  proceeding  ia  authorized 
by  his  voluntary  appearance,  without  reser- 
vation and  without  objection  to  jurisdic- 
tion, seeking  advantage  of  the  decree  in  op- 
position to  an  application  for  amendment  of 
the  decree  so  as  to  allow  alimony,  although 
it  is  void  as  to  him  for  want  of  service  of 
process.    Lynde  v.  Lynde  (N.  Y.)  679 

5.  The  remarriage  of  a  divorced  woman 
to  one  whose  ability  to  support  her  is  un- 
questionable will  prevent  the  further  appli- 
cation for  her  benefit  as  alimony  of  the  in- 
come of  a  testamentary  trust  instituted  for 
the  support  of  the  husband  from  whom  she 
was  divorced.  Wetmore  v.  Wetmore  (N. 
Y.)  666 

6.  A  contract  by  which  a  huaband  agrees 
to  pay  certain  moneys  to  his  wife  in  dis- 
charge of  his  obligation  to  support  her  ia  not 
against  public  policy,  when  made,  not  for 
the  purpose  of  a  voluntary  separation,  but 
after  a  separation  has  actually  occurred  on 
account  of  the  misconduct  of  one  of  the  par- 
ties which  justified  it.  Henderson  t.  Hen- 
derson (Or.)  766 

7.  A  decree  based  on  a  post-nuptial  agree- 
ment by  which  a  wife  is  given  a  certain  sum 
per  month  for  her  maintenance  constitutes 
a  contract  which  cannot  be  modified  l^  the 
court  on  account  of  a  (diange  In  the  hus- 
band's financial  condition,  so  as  to  reduce 
the  amount  payable,  without  the  wife's  con- 
sent. Id. 

Notes  and  Bbhefs. 

Husband  and  wife ;  injunction  against  en- 
forcing  invalid   contracts   relating  to  mar- 
riage. 842 
Estates  by  entireties;  how  created.    234 
Validity  of  contracts  for  support  on  sep- 
aration. 767 

INCOME. 

Of  Life  Tenant)  see  Lifb  Tenants.  1. 

INCOMPETENT  PERSONS. 

See  Levy  and  Seizubb. 

INCONSISTENT   DEFENSES. 

See  Pleading. 

INDICTMENT. 

See  Oottbts,  1 ;  Gband  Jubt  ;  Hot^idat. 


iHFANTB;  LUUNCTIOS. 


HfFAlfTS. 

See  al«o    Unbobn    Childbkn,  Tbubts, 
Notes  and  Buets. 

1.  Nonresident  infants  are  not  bound  by 
a  judgment  settling  their  rights  in  real  es- 
tate belonging  to  a  partnership  of  which 
their  deceased  father  was  a  member,  entered 
before  the  service  of  summons  by  publica- 
tion was  complete,  so  that  there  was  no  ju- 
risdiction to  appoint  a  guardian  ad  litem  for 
them.    Darrow  y.  Calkins  (N.  Y.)  299 

2.  An  allowance  necessary  for  the  main- 
tenance of  an  infant  may  be  ordered  by  a 
court  of  equity  out  of  the  income  of  a  trust 
in  the  residue  of  an  estate  created  by  a  will 
giving  the  trustee  discretion  to  apply  a  por- 
tion of  such  income  to  the  education  of  the 
infant,  but  making  no '  provision  for  his 
maintenance,  where  the  mother  of  the  infant 
is  the  only  other  person  entitled  to  any  part 
of  the  income,  and  she  joins  in  a  request  for 
the  allowance.  Pitts  v.  Rhode  Island  Hos- 
pital Trust  Co.  (R.  I.)  783 

nfjimoTioN. 

Appeal  from,  see  Appeal   and   Esbob, 

10. 
Against  Enforcing  Illegal  Contract,  see 

CONTBACTS,  5. 

See  also  Equity. 

1.  An  injunction  against  the  enforce- 
ment of  a  statute  requiring  the  inspection 
of  beer  cannot  be  granted  on  the  ground  that 
the  statute  is  unconstitutional,  where  the 
statute  is  enforceable  only  by  criminal  pro- 
ceedings, since  equity  has  no  jurisdiction  to 
enjoin  criminal  prosecutions.  State  ex  rel. 
Kenamore  v.  Wood  (Mo.)  690 

2.  An  injunction  to  prevent  the  consoli- 
dation of  competing  street  railways  in  vio- 
lation of  the  Constitution  may  be  granted 
without  compelling  a  resort  to  the  harsher 
method  of  forfeiting  the  charters.  Trust 
Company  of  Georgia  v.  State  (6a.)         620 

3.  An  injunction  against  the  passage  of 
an  ordinance,  within  the  general  power  of 
the  municipality,  creating  a  contract  be- 
tween a  city  and  a  street-railway  company, 
is  void  for  want  of  jurisdiction,  whether 
the  ordinance  is  authorized  by  law  or  not, 
since  the  passage  of  such  an  ordinance  is  a 
legislative  act  which  the  court  has  no  power 
to  supervise.  State  ex  rel.  Rose  v.  Superior 
Court  of  Milwaukee  County  (Wis.)         819 

4.  Failure  to  submit  to  a  committee  an 
amendment  to  an  ordinance  as  originally 
proposed  does  not  constitute  any  ground  on 
which  a  court  of  equity  can  grant  an  in- 
junction against  passing  the  ordinance.    Id. 

6.  An  injunction  may  issue  against  the 
exercise  of  the  power  of  sale  under  a  mort- 
frage  which  is  void  as  against  public  policy. 
Basket  v.  Moss  (N.  C.)  842 

6.  Injunction  is  the  proper  form  of  rem- 
edy to  enforce  the  right  of  a  stockholder  in 
a  private  corporation,  given  by  Ohio  Rev. 
8tat.  9  3264,  to  inspect  the  books  and  rec- 
ords of  the  corporation.  Cincinnati  Volks- 
blatt  Co.  V.  Hoffmeister   (Ohio)  732 
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7.  An  injunction  to  protect  riparian  pro* 
prietors  against  the  pollution  of  a  river  by 
city  seweis  cannot  be  refused  because  of  the 
possibility  of  future  legislative  action  re< 
specting  a  plan  of  sewerage.  Piatt  Bros.  & 
Co.  V.  Waterbury  (Conn.)  691 

8.  Riparian  owners  having  no  title  to  the 
bed  of  a  stream  where  the  tide  ebbs  and  flows 
are  not  entitled  to  an  injunction  against  a 
city  on  account  of  the  pollution  of  the 
stream.  Grey  ex  rel.  Simmons  v.  Paterson 
(N.  J.  Err.  &  App.)  717 

9.  By  reason  of  the  great  injury  which 
would  fall  upon  a  city  by  restraining  the 
continuous  use  of  its  sewerage  qrstem,  and 
the  acquiescence  of  riparian  owners  above 
where  the  tide  flows,  where  their  injury  is 
comparatively  small,  it  would  be  inequitable 
to  grant  them  an  injunction  against  drain- 
ing sewage  into  the  river.  Id. 

10.  A  city  cannot  be  enjoined  from  dis- 
charging sewa^  into  a  stream,  when  it  acts 
skilfully  and  in  conformity  to  statute,  and 
the  stream  constitutes  the  only  natural  and 
reasonably  possible  line  of  drainage.  Val- 
paraiso V.  Hagen  (Ind.)  707 
See  also  Eminent  Dokain  and  Waters. 

11.  An  injunction  against  a  wrongful  as- 
sessment for  the  grading  and  paving  of  an 
alley,  where  the  work  had  been  legally  au- 
thorized, should  not  include  an  order  for  the 
restoration  of  the  alley  to  its  original  con- 
dition, but  should  extend  only  to  a  stay  of 
proceedings  under  the  invalid  assessment, 
and  under  Wis.  Rev.  Stat  1898,  9  1210^,  the 
court  may  direct  a  reassessment.  Kersten 
V.  MUwaukee  (Wis.)  861 

12.  The  remedy  by  appeal  from  a  wrong- 
ful assessment  under  the  charter  of  Mil- 
waukee, Wisconsin,  subchap.  7,  9  Hi  ie  not 
exclusive  of  a  remedy  in  equity,  where  the 
assessment  is  shown  to  be  arbitrary  and 
fraudulent.  Id« 

Notes  and  Bbiefs. 

Injunction;  against  nuisance.        717,722 

Against  nuisance  by  polluting  waters. 

700 

Against  draining  sewage  into  stream.  707 
Against  passage  of  ordinance.  824 

Against  violation  of  law  by  corporation; 
against  boycott.  669 

Against  unlawful  public  improvement. 

864 

Mandatory;  to  enforce   right    to  inspect 

books.  732 

To  prevent  consolidation  of  railroads.  620 

Allowing  injunction,  in  favor  of  party  in 
pari  delicto,  antinst  enforcing  or  otherwise 
proceeding  wifli  illegal  contract: — (I.)  In- 
troductory; (II.)  contracts  for  assistance  in 
obtaining  office;  (III.)  contracts  as  to  con- 
federate money;  (IV.)  contracte  relating  to 
marriage:  (a)  in  general;  (6)  marriage 
brokage  bonds;  (V.)  contracts  for  illicit  in- 
tercourse; (VI.)  betting  and  gambling  con- 
tracts: (a)  in  general;  (6)  in  case  of  assign- 
ment; (0)  relief  at  law  generally;  (d)  judg- 
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mentfl;    (VII.)  contracts   for  compouiK 
crime;    (VIII.)   miBcellaneous. 

DTSANE   PEBSOH8. 

See  Levy  and  Seizure. 


m  SOIiVENOT. 

Effect  of,  on  Contract,  see  CoifTBAOTS, 

6,7. 
See  also  Baitk8«  7. 

IN8PEOTIOH. 

Of  Books  of  Corporation,  see  Cobpoba- 
TIONS,  4,  6;  iNJUNOnON,  0. 

Of  Mines,  see  Constitutional  Law,  22, 

23. 
See  also  Cloud  on  Title;  Mines,  1. 

nrSPEOTION   XJLW8. 

Notes  and  Bbiefs. 

Inspection  laws;  destructive  of  properly. 

597 
INSUBANCE* 

See  also  Evidenob,  0;  Execxttobb  and 
Adionistbatobs  ;  Oabnishioent  ; 
Tbiai^  6,  13. 

1.  The  construction  most  favorable  to  the 
assured  is  to  be  adopted  in  case  of  doubt  as 
to  the  proper  construction  of  an  insurance 
policy.    Fenton  v.  Fidelity  &  C.  Co.  (Or.) 

770 

2.  A  member  of  a  mutual  benefit  sociely 
cannot  be  compelled  to  pay  an  assessment, 
where  his  contract  does  not  provide  that  he 
shall  pay  assessments  or  make  any  provision 
as  to  nonpayment,  except  that  his  certifi- 
cate shall  be  forfeited  tnerefor.  Gibson  v. 
Megrew  (Ind.)  362 

3.  An  assignment  of  a  claim  on  an  em- 
ployer's liabili^  policy  for  imperative  surgi- 
cal relief  furnished  to  an  injured  employee 
under  an  emergency  clause  in  the  policy, 
though  made  before  there  has  been  any  judg- 
ment establishing  the  claim,  is  not  made  in- 
valid by  a  clause  in  the  policy  giving  the  in- 
surer the  right  to  defend  actions  on  claims 
for  damages.  Fenton  v.  Fidelity  &  C.  Co. 
(Or.)  770 

4.  An  indemnify  against  liability  for 
damages  on  which  an  assignable  cause  of  ac- 
tion will  arise  as  soon  as  the  accident  oc- 
curs, although  the  assured  is  insolvent  and 
cannot  pay  uie  claim,  is  created  by  a  policy 
insuring  an  employer  against  liability  for 
dama^  through  injury  to  employees,  and 
providing  that  the  insurer  shall  have  imme- 
cLiate  notice  of  an  accident  and-  exclusive 
power  to  settle  and  adjust  the  claim.      Id. 

5.  The  amputation  of  about  one  fourth  of 
&  person's  foot  does  not  give  any  right  to  the 
full  amount  of  insurance  on  the  nround  that 
all  the  use  of  the  foot  is  lost,  under  a  by-law 
of  a  mutual  benefit  association  providing  for 
full  payment  in  case  of  the  "amputation  of 
a  limb  (whole  hand  or  foot),'*  as  the  word 
*'whole"  applies  to  the  foot  as  well  as  the 
hand,  and  the  injury  insured  against  is  not 
the  loss  of  the  use  of  a  hand  or  foot  but  the 
amputation  of  a  limb  that  should  include  a 
48  L.  R.  A. 


whole  hand  or  a  whole  foot.  Fuller  t.  Lo- 
comotive Engineers'  Mut.  L.  &  A.  Ins.  Assa. 
(Mich.)  86 

6.  The  attempt  of  a  traveling  salfmnin 
to  get  upon  a  train  which  is  already  in  mo- 
tion is  not,  as  matter  of  law,  a  voluntary  ex- 
posure to  unnecessary  danger,  within  the 
meaning  of  an  exception  in  an  insurance  pol- 
icy.   Fidelity  &  C.  Co.  v.  Sittig  (lU.)       359 

7.  A  voluntary  exposure  to  unnecesaary 
danger  within  the  meaning  of  an  insurance 
policy  does  not  mean  simply  a  voluntary  per- 
formance of  the  act  which  results  in  injury, 
but  also  that  it  is  performed  with  a  con- 
sciousness of  the  danger,  or  that  the  danger 
is  so  apparent  that  a  man  of  ordinary  intld- 
ligence  would  under  the  circumstanoea  neces- 
sarily know  it.  Id. 

8.  The  acceptance  of  a  propoaition  to  hay 
real  property,  which  is  definite  in  nothing 
except  the  amount  to  be  paid,  does  not  de- 
feat-insurance thereon  under  a  policy  pro- 
viding that  it  shall  be  void  if  the  interest 
of  the  assured  becomes  other  than  ''the  en- 
tire, unconditional,  unencumbered,  and  sole 
ownership."  Arkansas  Fire  Ins.  Oo.  v.  Wil- 
son (Ark.)  510 

9.  The  rights  of  one  whose  property  is 
destroyed  by  fire  after  an  oral  contract  to 
insur^  it,  but  before  a  policy  therefor  is  is- 
sued, are  subject  to  the  provisions  of  the 
standard  policy  prescribed  by  law,  and  he  can 
recover  only  by  compliance  with  the  con- 
ditions required  b^  such  poli^,  inelndinjir 
that  as  to  fumishmff  proofs,  of  loss  within 
a  specified  time.  Hicks  v.  British  America 
Assur.  Co.  (N.  y.)  424 

•  10.  The  value  of  property  destroyed  bj  fire 
after  an  oral  contract  to  insure  it,  but  be- 
fore the  issuance  of  a  policy  thereon,  can- 
not be  recovered  s^  damages  for  breach  of  the 
agreement  to  issue  the  policy,  where  the 
failure  to  deliver  the  policy  did  not  cause 
any  damage  to  the  insured,  since  the  oral 
agreement  constituted  a  binding  contract  of 
insurance  which  could  be  enforced  ai^nst 
the  insurer  except  for  the  failure  of  &e  in- 
sured to  comply  with  the  conditions  con- 
tained in  the  standard  policy  of  insurance, 
which  were  by  law  made  a  part  of  the  con- 
tract. Id. 

11.  The  denial  by  a  local  insurance  agent 
that  any  contract  of  insurance  had  been 
made,  when  in  fact  there  was  an  oral  agree- 
ment to  insure  which  was  binding,  will  not 
waive  the  condition  as  to  proofs  of  loss 
which  is  by  law  made  a  part  of  the  contract 
because  contained  in  the  standard  policy  of 
insurance,  since  that  policy  also  pro^des 
that  no  sudi  agent  shall  have  power  to  waive 
any  condition  therein,  except  m  writing.   Id. 

12.  A  denial  In  an  answer  by  an  Insur- 
ance company  of  all  allegations  in  the  com- 
plaint will  not  have  the  effect  of  ratifying 
an  unauthorized  denial  by  a  local  agent  of 
the  existence  of  any  contract  of  insurance, 
so  as  to  waive  a  condition  as  to  proofs  of  loss, 
when  the  agent's  denial  was  by  the  tnrms  of 
the  poli<7  ineffectual  to  constitute  sQeh 
waiver  because  not  in  writing.  Id. 
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Notes  and  Bbiefb. 

Insurance;  parol  contract  of;    power  of 
Agent  424 

Against  employer's  liability;  oonstruction 
of  policy;  when  claim  accrues.  771 

Change  of  interest  in  property.  610 

Voluntary  exposure  to  unnecessary  dan- 
ger. 369 

Construction  of  policy  in  favor  of  assured ; 
loss  of  foot  86 

Liability  to  assessment  in  benefit  society. 

362 
XV TEBNAIi  BEVEMXTE. 
See  also  Coubts,  3. 

Notes  and  Briefs. 

Internal  revenue;  effect  of  omission  to 
stamp  an  instrument  on  which  the  law  re- 
quires a  stamp,  or  to  cancel  tiie  stamps  on 
4Buch  an  instrument: — (I.)  Applicability  of 
revenue  laws  to  state  courts:  (a)  provisions 
-excluding  unstamped  instruments  from 
evidence;  (&)  provisions  invalidating  im- 
stamped  instruments;  (c)  provisions  as  to 
recording;  (11.)  intent  as  affecting  conse- 
quences of  omitting  stamp:  (a)  generally; 
{b)  presumption  and  burden  of  proof  as  to 
intent;  (III.)  scope  of  acts,  generally; 
«fTect  of  repeal;  (IV.)  effect  of  omission: 
(o)  generally;  (h)  upon  use  of  instrument 
as  evidence:  (1)  as  primary  evidence;  (2) 
secondary  and  parol  evidence;  copies;  (3)' 
as  collateral  evidence;  (c)  upon  writs,  proc- 
esses, and  orders  of  court;  (d)  in  Confed- 
erate states ;  ( e )  miscellaneous ;  ( V. )  subse- 
quent stamping:  (a)  wjbat  remedy  avail- 
able :  ( 1 )  by  party  or  collector ;  ( 2 )  stamp- 
ing copies;  (&)  time;  (c)  application  to  col- 
lector :  ( 1 )  who  may  apply ;  ( 2 )  to  what  dis- 
trict ;  ( 3 )  power  of  deputy  collector ;  ( 4 )  mis- 
oell aneous ;  ( d )'  what  stamps  required ;  {e) 
effect;  (VI.)  pleading  ana  practice:  (a) 
raising  objection  by  demurrer;  {h)  necessity 
and  sufficiency  of  averments  as  to  omission ; 
(c)  who  may  raise  or  waive  objection;  (d) 
time  of  raising  objections;  (e)  questions  of 
fact;  presumptions  generally;  (f)  stamp  not 
part  of  instrument;  (VII.)  failure  to  can- 
cel; defective  cancelation;  (VIII.)  foreign 
laws.  306 

TKTOXICATIN O  UQUOR8. 

See  Municipal  Cobpobations,  IQl 

^OHf  T  T^Of  AKT8. 

See  Husband  and  Wife,  1. 

jrui>OE. 

$ee  CouBTS,  1. 

JUOOMEKT. 

See  ajso  Husband  and  Wife,  4,  7;  In- 
fants, 1;.  Taxes,  1. 

1.  A  finding  of  facts  made  after  the  end 
of  the  term  at  which  judgment  was  rendered, 
when  the  court  had  no  power  to  modify  or 
change  the  judgment,  and  after  the  time  for 
a,n  appeal  had  expired  without  an  appeal  be- 
ing taken,  cannot  be  made  by  the  court  a 
part  of  the  judgment,  nor  of  the  record  of 
4S  L.  K.  A. 


judgment^  nor  the  foundation  of  a  writ  of 
error  to  reverse  the  judgment,  although 
there  are  statutory  provisions  (such  as  Conn. 
Gen.  Stot.  9€  1107,  1111)  to  the  effect  that 
any  parlgr  is  entitled  to  have  a  finding  of  the 
facts  on  which  judgment  is  founded  appear 
on  the  record  and  become  part  of  the  judg- 
ment.   Corbettv.  Matz  (Conn.)  217 

2.  A  decree  partitioning  lands  between  a 
life  tenant  and  remaindermen,  setting  off  a 
part  of  the  property  in  fee  simple  to  the  life 
tenant,  when  based  on  a  petition  that  avers 
that  the  plaintiff  is  a  life  tenant,  is  wholly 
void  for  lack  of  jurisdiction.  Love  v.  Blauw 
(Kan.)  267 

3.  Failure  of  a  life  tenant  to  challenge  a 
deduction  of  interest,  on  an  annual  account- 
ing by  a  trustee,  from  her  income,  does  not 
prevent  her  from  raising  the  question  there- 
after as  to  the  distribution  of  moneys  then 
in  the  hands  of  the  trustee.  Re  Hoyt  (N. 
Y.)  126 

4.  A  judgment  is  not  a  lien  on  lands 
which  the  judgment  debtor  has  previously 
conveyed,  though  with  intent  to  defraud 
creditors,  under  Sand.  &  H.  (Ark.)  Dig.  S 
4204,  which  provides  that  judgments  shall 
be  liens  on  lands  of  the  judgment  debtors, 
and  §  3049,  providing  for  the  sale  on  execu- 
tion of  lands  of  which  the  judgment  debtor, 
or  any  person  for  his  use,  is  seised  in  law  or 
equit}'.  Doster  v.  Manistee  Nat.  Bank  (Ark.)  . 

334 
6.  The  probate  in  common  form  of  a  will 
under  statutes  making  it  an  exercise  of  ju- 
dicial power,  and  the  judgment  conclusive 
as  to  all  matters  properly  cognizant  in  the 
probate  proceedings,  and  as  to  the  property 
covered  by  the  will,  is,  so  far  as  regards  per- 
sonalty, within  the  provision  of  the  United 
States  Constitution  requiring  full  faith  and 
credit  to  be  given  in  each  state  to  the  ju- 
dicial proceedings  of  every  other  state,  even 
as-agamst  persons  not  made  parties  to  the 
proceeding.    Martin  v.  Stovall  (Tenn.)     130 

6.  The  supreme  court  of  New  York  will 
enforce  a  final  decree  of  the  New  Jersey 
chancery  court  adjudging  a  defendant  in  a 
divorce  proceeding  over  whom  it  has  juris- 
diction indebted  to  plaintiff  in  a  definite 
sum  as  alimony,  but  it  will  not  enforce  pro- 
visions as  to  future  alimony  and  as  to 
equitable  remedies  to  enforce  compliance 
with  the  decree.    Lynde  v.  Lynde  (N.  Y.) 

679 

7.  The  provisions  of  the  New  York  statute 
upon  the  subject  of  alimony  in  divorce  pro- 
ceedings are  not  available  to  a  plaintiff  seek- 
ing to  enforce  in  the  courts  of  that  state  a 
decree  of  another  state  granting  alimony  and 
providing  for  its  own  enforcement.  Id. 

Notes  and  Bbiefs. 

Judgments;  effect  of  probate  of  a  will  in 
another  state: — (I.)  As  to  personal  prop- 
erty; (II.)  wills  of  real  estate;  (III.)  pre- 
sumption; (IV.)  as  to  full  faith  and  credit; 
(V.)  conclusiveness  of  decree  of  probate 
from  another  state:  (a)  generally;  (6)  after 
filing  for  record;  (VI.)  classification  by 
states.  130 

67 


a^s 


Judicial  Kotig»— Licbhbb. 


Ck>iiflict  of  laws  as  to  limitation  of  actions 
on.  632 

Of  other  state;  for  divorce  and  alimony; 
lack  of  jurisdiction;  enforcement*  681 

Effect  of,  as  an  estoppel.  128 

lien  of.  334 

JUDIOIAI.  NOTICE. 

See  Evidence. 

JUDICIAL   BALE. 

1.  The  owners  in  beine  of  real  estate 
stand  not  only  for  themselves,  but  for  all 
that  may  come  after  them,  for  all  the  pur- 
poses of  litigation  affecting  the  jurisdiction 
of  the  court  to  deal  with  the  whole  title. 
Eug.les  V,  Tyson  (Wis.)  809 

2.  The  entire  property  of  a  trust  estate 
may  be  laid  hold  of  and  administered  by  a 
court  of  equity  so  as  to  protect  the  interests 
in  remainder  of  infants  or  persons  unknown 
who  are  likelv  to  be  interested  in  it  against 
the  danger  of  destruction  by  tax  and  other 
liens,  when  the  matter  is  brought  before  the 
court  in  a  proceeding  instituted  by  the  life 
tenant  to  obtain  authority  to  sell  a  part  of 
the  property,  although  the  primary  object  of 
the  proceeding  was  to  get  an  adjudication  as 
to  the  power  U>  authorize  a  sale  which  should 
bar  possible  remaindermen,  and  all  the  coun- 
sel representing  the  different  parties  attempt 
to  limit  the  investigation  to  a  part  of  the 
property.  Id. 

Notes  and  Briefs. 
Judicial  sales ;  who  may  purchase  at.    346 

fimisnicTioN. 

See  Courts,  Notes  and  Briefs. 

fUBY. 

As  to  Jurv  Trial,  see  Trial,  1-3,  Notes 
AND  Briefs. 

JUSTICE. 

Guaranty  of,  see  Constitutional  Law, 
24. 

UIBOR  DAY. 

See  Holidays. 

ZJLNDLOBD  AND  TENANT. 

See  also  Action   or  Suit,   6;   Negli- 
gence, 4. 

Notes  and  Briefs. 

Landlord's  liability  for  fall  of  building. 

157 

LEGACY. 

See  Wills,  Notes  and  Briefs. 

LEGISLATURE. 

See  Bridges,  3;  Constitutional  Law, 
•  3. 

LEVY  AND   SEIZURE. 

1.  The  fact  that  a  wife  claims  to  be  the 
owner  of  exempt  property  the  greater  por- 
tion of  which  belongs  to  her  insane  husbiBind 
will  not  defeat  her  claim  of  exemption  set 
48  L.  R.  A. 


up  thereto  by  her  as  the  head  of  a  familv,  if 
no  injury  results  from  the  failure  to  nitd 
the  particulars  as  to  the  title.  Eeker  t. 
Lindskog  (S.  D.)  1^5 

2.  A  selection  of  the  exempted  property 
which  is  allowed  to  the  head  of  a  familT  h\ 
South  Dakota  Constitution  and  Iaws  189*}, 
chap.  86,  may  be  made  by  the  wife,  when  t!» 
husband  is  incompetent  to  make  it  beeuue 
he  has  been  adjudged  insane  and  is  confised 
in  a  state  hospital,  altHough  most  of  tht 
property  claimed  belongs  to  him.  Id. 

Notes  and  Briefs. 

Tjevy;  exemption  for  benefit  of  family; 
right  of  wife  to  make  selection;  when  hus- 
band is  insane.  155 

UBEL  AND   SLANBEB. 

See  also  Evidencob,  5. 

1.  A  publication  in  church  papers  by  of- 
ficers of  a  church,  concerning  the  characief 
of  their  pastor,  is  privil^ed,  if  they  honesUj 
believe  it  to  be  their  duty  toward  other  mem- 
bers of  churches  of  the  same  denomination  to 
publish  it.    Redgate  V.  Roush  (Kan.)      230 

2.  The  fact  that  a  publication  in  a  church 
paper,  which  is  privileged  as  a  oommunica- 
tion  to  church  members,  incidentally  msv 
have  been  brought. to  the  attention  of  other 
persons,  will  not  take  away  its  privil^red 
.character.  Id. 

Notes  and  Briefs. 

Libel;  liability  for  exceeding  privilege. 

LIBERTY. 

Constitutional  Guaranties  of,  see  Co5- 
stitutional  Law,  18,  20. 

LICENSE. 

Constitutionality  of  Statutes  as  to,  lee 
Constitution Ai.  Law,  17.  21. 

See  also  Commerce,  3;  Cokstitutional 
Law,  8;  Fisheries,  2;  MuNia- 
PAL  Corporations,  7,  8;  Pbdduss: 
Timber. 

1.  An  exercise  of  the  power  of  taxation 
for  the  sole  purpose  of  revenue  or  undue  re- 
straint or  prohibition  of  a  business  will  net 
be  saved  from  the  constitutional  restrictioiw 
that  ffpply  to  it  as  the  imposition  of  a  ta\, 
by  its  designation  in  the  statute  as  a  "li- 
cense fee."  State  ex  rel.  Wyatt  ▼.  Ashbrook 
(Mo.)  263 

2.  The  requirement  of  uniform  taxation 
upon  the  same  class  of  subjects  made  by  Mo. 
Const,  art.  10,  §  3,  is  violated  by  the  anti- 
department  store  act  of  May  16,  18&9.  im- 
posing license  taxes  upon  those  mercbanto  ia 
cities  having  50,000  or  more  inhabitants  who 
employ  fifteen  or  more  persons  in  the  same 
establishment,  and  sell  goods  enumerated  in 
more  than  one  of  the  classes  or  groups  desig- 
nated in  the  act,  while  the  amount  of  tax  to 
be  imposed  in  any  city  is  within  certain  lim- 
its left  to  the  discretion  of  commissioners 
who  may  fix  different  rates  for  the  different 
cities  governed  by  the  statute.  Id. 
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Notes  Ain>  Bbikfs. 
license;  to  pollute  waters. 


XJEN8. 

On  Stock,  see  Banks,  6,  6. 
On  Mine,  see  Estopfel,  1. 
Appeal  from  Decision  as  to,  see  Apfbal 

AND  Ebbob,  5. 
See  also  Banks,  5,  0;  Judgment,  4; 

SuBETT  Companies;   Vendob  and 

PUBCHASEB. 

I.ZFE  TENANTS. 

Right  to  Crops,  see  Emblements. 
Rights  in  Trust  Estate,  see  Tbusts. 
See  also  Action  ob  Suit,  6;  Judgment, 

o. 

1.  A  premium  on  bonds  paid  on  invest- 
ing trust  funds  the  income  of  which,  under  a 
will,  is  to  be  paid  to  testator's  daughter  for 
life,  with  remainder  to  certain  nephews  and 
nieces,  cannot  be  charged  to  the  daughter  and 
the  amount  thereof  deducted  from  her  in- 
come 60  as  to  restore  the  principal  of  the 
trust  fund  in  order  that  it  may  be  turned 
over  unimpaired  at  the  termination  of  the 
life  estate,  where  testator  has  expressly  de- 
clared his  intention  to  provide  for  his  daugh- 
ter in  the  "most  bounteous  and  liberal  man- 
ner as  to  expenditure,"  and  obviously  in- 
tended to  devote  to  her  use  the  entire  income 
of  the  fund,  making  the  disposition  of  the 
principal  after  her  death  a  secondary  con- 
sideration.    Re  Hoyt  (N.  Y.)  126 

2.  A  deed  to  one  during  his  natural  life, 
who  is  to  deed  or  will  the  lands  to  the  bod- 
ily heirs  of  another,  the  former  having  the 
discretion  of  allotting  the  lands  as  he  may 
see  proper,  confers  a  life  estate  on  the  first 
taker,  with  vested  remainder  to  the  heirs  of 
the  other  person  mentioned,  which  will  open 
to  let  in  afterbom  children;  and  the  inter- 
ests of  children  dying  before  the  life  tenant 
will  pass  to  their  heirs.  Fort  Jefferson  Im- 
prov.  Co.  V.  Dupoyster  (Ky.)  637 

3.  Notes  given  for  rent  to  a  life  tenant, 
though  not  due  at  the  i^me  of  her  death,  and 
although  a  crop  of  com  is  then  still  on  the 
ground,  belong  entirely  to  her  estate  and  are 
not  apportionable  between  it  and  the  remain- 
derman, where  the  lease  has  expired  during 
her  lifetime  and  the  lessee  has  gathered,  or 
is  entitled  to  gather,  all  the  crops  raised  on 
the  premises,  and  has  had  the  full  benefit  of 
the  lease.    Noble  y.  Tyler  (Ohio)  736 

Notes  and  Bbiefs. 

Life  tenants;  charging  with  premium  paid 
on  investment  in  bonds.  127 

XIMITATION  OF  ACTIONS. 

See  also  Admcrse  Possession,  1;  Con- 
flict OF  Laws,  2. 

1.  The  rule  that  the  right  of  action  for 
trespass  to  real  estate  accrues  to  the  one 
owning  the  property  at  the  time  the  trespass 
is  committed  does  not  apply  to  the  empty- 
ing of  a  sewer  system  into  a  stream  to  the 
injury  of  a  riparian  owner,  where  the  ex- 
tent of  the  injury  cannot  then  be  for  all  time 
estimated,  while  subsequent  change  of  the 
48  L.  K.  A. 


outlet  and  enlargement  of  the  system  ma- 
706    Serially  increase'the  injury  after  the  change 
in  the  ownership  of  the  riparian  property. 
Smith  ▼.  Sedalia  (Mo.)  711 

2.  Concealment  of  the  defalcation  of  a 
bank  teller  prevents  the  running  of  the  stat- 
ute of  limitations  in  favor  of  the  surety  on 
his  bond,  as  well  as  in  his  own  favor,  until 
the  discovery  of  the  defalcation.  Lieberman 
V.  First  Nat  Bank  (Del.)  614 

Notes  and  Bbiefs. 
See  also  Cozvflict  of  La^s. 

Limitation  of  actions;  as  affecting  execu- 
tion; as  affected  by  concealed  fraud;  in  case 
of  surety  or  guarantor;  acknowledgment  of 
debt  614 

UMITATIOH  OF  UABUJTT. 

See  CouBTS,  2;  DEATH;  Shifpino. 

LOBBTIKG. 

See  Contbacts,  3. 

LOCAI.  8EI.F-GOVEBNMENT. 

See  Schools,  3;  Town. 

LOGS. 

See  also  Sale,  1,  2. 

A  log-driving  company's  possession  of 
logs  in  a  river  while  driving  them,  not  as 
agents  of  the  person  to  whom  they  have  been 
sold  and  are  being  sent,  but  by  virtue  of  the 
charter  of  the  company,  although  all  owners 
of  logs  driven  by  it  are  made  members  of 
the  company  by  force  of  the  statute,  does  not 
constitute  the  possession  of  the  person  to 
whom  they  are  being  taken  so  as  to  preclude 
ttke  stoppage  of  the  loss  in  transitu  by  the 
seller.    Johnson  t.  Evdeth  (Me.)  50 

Notes  and  Bbiefs. 

Log-driving  company  as  carrier.  51 

LOTTERY. 

Notes  and  Bbiefs. 
Lottery;  what  constitutes.  775 

LYNCHING. 

Liability  for,  see  Counties. 
See  also  Constitutional  Law,  2,  12; 
Eminent  Domain,  9. 

MAJORITY. 

See  Voters  and  Elections. 

MANDAMUS. 

Mandamus  to  the  treasurer  of  a  town 
to  compel  payment  of  a  share  of  the  expense 
of  a  bridge  district  to  which  it  belongs  is 
properly  issued  against  him  without  making 
the  bridge  district  or  the  towns  which  belong 
to  it  parties  defendant.  State  ex  rel.  Bulke- 
ley  v.  Williams  (Conn.)  *       465 

MARITIME   LAW. 

See  Death. 

MARSHALING  ASSETS. 

Notes  and  Bbiefs. 
Marshaling  assets;  of  insolvent  bank.    665 
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MA88B8;  Mabtbb  and  Bultant. 


MA88E8. 

See  also  Trusts,  6. 

A  will  cre&ting  a  trust  for  the  saying 
of  masses  may  be  upheld  as  a  "charitable 
use/'  since  the  saying  of  mass  in  open 
church,  where  all  who  choose  may  be  pres- 
ent and  participate  therein,  is  a  solemn  and 
impressive  ritual,  from  which  many  may 
draw  spiritual  solace,  guidance,  and  instruc- 
tion, ftnd  the  money  expended  therefor  is  of 
benefit  to  the  clergy,  thus  accomplishing  one 
of  the  cherished  objects  of  religious  uses. 
Webster  v,  Sughrow  (N.  H.)  100 

Notes  and  Bbdsfs. 


Masses;  trust  by  will  for. 


101 


MASTER  AND  SERVAICT. 

See  also  Action  or  Suit,  2;  Damages, 
4;  Trial,  9,  10,  16. 

1.  An  employer  is  not. liable  for  the  ser- 
vices of  a  physician  summoned  by  his  mana- 
ger or  foreman  to  attend  an  employee  in  case 
of  an  injury  by  accident  in  a  laundry  dur- 
ing the  employer's  absence.  Holmes  v.  Mc- 
Allister (Mich.)  396 

2.  A  railroad  company  is  not  liable  to 
an  employee  for  injuries  caused  by  the  in- 
competence of  a  ooemployee^  because  of  its 
negligence  in  emploving  him,  if  his  incom- 
petence was  not  with  respect  to  acts  for  the 
performance  of  which  ne  was  employed. 
Smith  V.  St.  Louis  &  S.  F.  R.  Go.  (Mo.)    368 

3.  A  railroad  company  is  not  bound  to 
use  the  same  degree  of  care  in  employing  a 
wiper  or  fire  puller  to  work  in  a  roundhouse 
that  is  necessary  in  employing  an  engineer 
or  hostler.  Id. 

4.  A  master  is  not  bound  to  furnish  the 
safest  and  best  appliances  that  could  be 
used ;  but  he  is  acquit  of  fault  if  what  he  fur- 
nishes is  reasonably  safe  and  suitable. 
Grattis  v.  Kansas  City,  P.  &  6.  R.  Ck).  (Mo.) 

399 

5.  The  breaking  of  a  railroad  trestle  by 
a  flood  and  the  drift  carried  thereby  renders 
the  railroad  company  liable  to  an  employee 
injured  thereby  on  the  ground  of  negligence, 
if  the  character  of  the  flood  and  drift  is  such 
as  might  reasonably  have  been  anticipated. 
Terre  Haute  A  I.  R.  Co/  v.  Fowler   find.) 

531 

6.  A  railroad  company  cannot  be  held 
negligent  for  placing  a  switch  signal  target 
on  the  same  side  of  the  main  trade  with  uie 
ftide  track,  although  an  injury  which  hap- 
pened might  have  been  avoided  if  the  target 
had  been  on  the  other  side  of  the  track,  where 
there  ifi  no  imiform  rule  as  to  which  side  of 
the  track  such  target  shall  be  placed  on,  and 
under  some  circumstances  it  is  better  to  have 
it  on  one  side  and  under  other  circumstan- 
ces it  is  l)etter  to  have  it  on  the  other  side. 
Grattis  v.  Kansas  City,  P.  &  G.  R.  Co.  (Mo.) 

399 

7.  It  Is  not  negligent  on  the  part  of  a 
railroad  companv  towards  its  servants  to 
use  a  stub  switch  which  is  safe  when  used 
in  the  proper  manner,  although  it  is 
unsafe  to  run  a  train  through  it  from  the 
wrong  direction.  Id. 
49  L.  R.  A. 


8.  An  employer  need  not  warn  an  em- 
ployee whose  special  business  is  to  oil  a 
shaft  and  bearing,  of  his  introduction  of  a 
set  screw  to  fasten  a  collar  near  the  end  of 
the  shaft)  although  it  projects  in  such  a 
manner 'as  to  be  likely  to  catch  the  clothing 
of  persons  comljig  near  it.  Ford  v.  Mt.  Tom 
Sulphite  Pulp  Co.  (Mass.)  96 
Scope  of  eB&ploymeiit. 

9.  A  brakeman  who  goes  upon  a  ca<boose 
attached  to  a  moving  train  in  search  of  his 
working  clothes,  which  he  had  left  accord- 
ing to  ciistom  in  the  caboose  when  he  fin- 
ished his  last  previous  trip,  and  who  jumps 
from  the  caboose  when  through  with  his 
search,  is  not  acting  within  the  scope  of  his 
employment  or  of  the  license  which  custom 
may  have  given  him  to  return  to  the  ca- 
boose for  his  clothes.  Olson  v.  Minneapolis 
A  St.  L.  R.  Co.  (Minn.)  796 

10.  The  conductor  of  a  freight  train  who 
takes  the  engine  and  goes  forward  a  mile 
or  two  from  a  station  by  order  of  the  road 
superintendent,  to  see  whether  certain  cul- 
verts are  safe  or  whether  they  have  been  in- 
jured by  a  recent  heavy  storm,  is  within  the 
scope  of  his  employment  while  riding  on  the 
engine  between  two  of  such  culverts  over  a 
trestle,  which  breaks  down,  causing  his 
death.  Terre  Haute  &  I.  JL'  Co.  v.  j?owler 
(Ind.)  531 
Aseumptioii  of  risk* 

11.  Assumption  of  risk  is  a  term  of  the 
contract  of  employment,  expressed  or  im- 
plied from  the  circumstances  of  the  employ- 
ment, by  which  the  serv&nt  agrees  that  dan- 
gers of  injury  obviously  incident  to  the  dis- 
charge of  his  duty  shall  be  at  his  risk.  Nar- 
ramore  v.  Cleveland,  C.  C.  A  St.  L.  R.  Co. 
(C.  C.  App.  6th  C.)  68 

12.  A  statute  requiring  railway  compa- 
nies to  block  guard  rails  and  frogs  on  penalty 
of  a  fine  changes  the  rule  of  liability  and 
relieves  an  employee  who  continues  to  work 
with  knowledge  of  the  violation  of  the  stat- 
ute by  his  employer  from  the  effect  of  the 
assumption  of  risk  which  would  otherwise 
be  implied  against  him.  Id. 

13.  The  dangers  attendant  upon  the  run- 
ning of  an  unsafe  elevator  are  not  assumed 
by  one  emploved  to  wash  bottles  in  the  base- 
ment, and  wnose  duty  does  not  involve  the 
use  of  the  elevator.  Dallemand  v.  Saal- 
feldt  (HI.)  753 

14.  An  employee  who  performs  a  particu- 
lar service  by  order  of  the  foreman,  which 
is  outside  the  scope  of  his  employment,  does 
not  thereby  assume  risks  incident  thereto 
unless  they  are  such  that  an  ordinarily 
prudent  man  would  not  encounter  them.  Id. 
Oontribntory  neslicenee. 

15.  The  mere  fact  that  in  an  employee's 
judgment  an  act  required  by  the  employer 
is  unsafe  does  not,  as  matter  of  law,  render 
him  guilty  of  negligence  in  performing  it, 
if  the  employer  assures  him  that  there  is  no 
danger.    McKee  v.  Tourtellotte  ( Mass. )   542 

16.  A  youth  nineteen  years  old,  employed 
only  five  to  seven  weeks  at  work  in  which 
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he  occasionally  uses  an  elevator,  is  not>  as 
matter  of  law,  charged  with  knowledge  that 
it  is  -unsafe,  where  no  instruction  upon  the 
matter  is  given  him,  and  there  is  nothing 
to  show  that  the  danger  is  apparent.  Dalle- 
mand  v.  Saalfeldt  (111.)  753 

17.  That  an  employee  is  told  by  a  third 
person  that  the  work  is  not  safe  will  not 
prevent  his  recovery  for  an  injury,  if  he  be- 
lieves his  employer's  assurance  that  it  is 
safe.  McKee  v.  Tourtellotte  (Mass.)  '  642 
Fellow  serranta. 

18.  The  head  hostler  in  a  roundhouse, 
who  has  no  power  to  hire  or  discharge  any- 
one, is  the  fellow  servant  of  a  fireman  on  an 
engine,  so  that  his  knowledge  of  the  incom- 
petence of  a  wiper,  and  that  he  attempts  to 
move  engines  without  authority,  will  not 
charge  the  railroad  company  with  liability 
for  injury  to  the  fireman  through  the 
wiper's  negligently  moving  an  engine. 
Smith  V.  St  Louis  &  S.  F.  R.  Co.  (Mo.)  368 

19.  The  conductor  and  engineer  of  a 
freight  train  are  both  fellow  servants  of  a 
fireman,  so  as  to  preclude  him  from  recov- 
ering for  injuries  received  by  reason  of  the 
derailment  of  the  train  at  a  switch  that  was 
caused  by  the  negligence  of  the  engineer  and 
the  conductor.  Grattis  v.  Kansas  City,  P. 
ft  6;  R.  Go.  (Mo.)  399 

20.  A  servant  of  a  truckman  who  is  sent 
with  a  horse  by  his  master,  by  whom  he  is 
paid,  to  a  warehouse,  to  use  the  horse  in  op- 
erating tackle  for  hoisting  goods,  which  work 

.  is  under  the  direction  of  the  foreman  of  the 
warehouseman,  is  not  a  fellow  servant  with 
the  warehouseman's  servants,  by  whose  neg- 
ligence in  putting  in  place  the  pulley  blocks 
and  tackle  he  is  injured.  Murray  v.  Dwisrht 
(N.  Y.)  §73 

Notes  akd  Bbiets. 

Master  and  servant;  relation  of,  when 
servant  is  working  for  third  person.        673 

Conductor  as  vice,  principal  or  fellow 
servant.  399 

The  duty  of  a  master  with  respect  to  the 
employment  of  his  servants: — (I.)  General 
principles:  (a)  nature  and  extent  of  the 
master's  duty  stated;  {h)  duty  considered 
as  creating  an  exception  to  the  doctrine  of 
common  employment;  (o)  standard  of  care 
obligatory  upon  the  master  in  regard  to  the 
selection  of  his  servants;  {d)  what  consti- 
tutes an  incompetent  servant;  («)  plain- 
tiff's recovery  dependent  upon  proof  of  mas- 
ter's actual  or  constructive  knowledge  of 
ooservant's  unfitness;  {f)  duty  to  inquire 
into  the  fitness  of  a  servant  at  the  time  he 
is  hired;  {g)  duty  of  the  master  to  keep 
himself  informed  as  to  the  fitness  of  a  serv- 
ant already  in  his  employment;  (II.)  pro- 
bative value  of  various  facts  as  tending  to 
show  culpability  on  the  master's  part:  (a) 
incompetence  of  servant;  (6)  race  and  color 
of  delinquent  servant;  (o)  appearance  and 
nianner  of  the  servant  while  testifying;  (d) 
language  of  delinquent  servant  himself  in- 
dicating recklessness  of  character;  (e)  mi- 
nority; if)  previous  experience  of  the  serv- 
ant; ig)  acts  of  negligence  prior  to  the  ao- 
48  L.  It  A. 


cident;  {h)  act  of  negligence  which  caused 
the  accident;  (i)  temporary  unfitness  at 
the  time  of  the  accident;  {j)  derelictions  of 
duty  subsequent  to  the  injury  in  suit;  {h) 
disclaimer  of  fitness  by  delinquent  servant 
himself;  (l)  specific  statements  as  to  unfit- 
ness made  by  co-employees  of  delinquent 
servant;  (m)  reputation  of  delinquent 
servant:  (1)  admissibility,  generally;  (2) 
reputation  not  evidence  of  actual  unfitness; 
(3)  nicknames  as  evidence  against  the  mas- 
ter; (n)  length  of  the  period  during  which 
the  unfitness  has  continued;  (o)  a  promise 
by  the  master  to  discharge  the  delinquent 
servant;  (III.)  duty  to  employ  an  adequate 
number  of  servants:  (a)  generally;  (&) 
whether  the  master  has  performed  his  duty. 

368 

Distinction  between  assumption  of  risk 
and  contributory  negligence;  injury  to  serv- 
ant by  violation  of  statute ;  liability  for  un- 
blocked frogs  and  guard  rails.  71 

Liability  of  an  employer  for  injuries  re- 
ceived by  servants  owing  to  the  want  of 
blocking  at  switches: — (I.)  Want  of  block- 
ing not  negligence  per  ae  apart  from  statr 
ute;  (II.)  statutes  requiring  frogs,  etc.,  to  , 
be  blocked;  (III.)  want  of  blocking  consid- 
ered as  a  risk  assumed  by  the  servant.      68 

Right  of  a  servant  to  recover  for  injuries 
caused  by  projecting  screws  in  shafts  and 
other  moving  machinery: — (I.)  Discussion  . 
of  the  question  whether  the  maintenance  of 
a  set  screw  imports  negligence  at  common 
law;  (II.)  liability  of  master  under  stat- 
utes; (III.)  defenses  of  assumption  of  risks 
and  contributory  negligence.  96 

Liability  for  injuries  received  by  the  serv- 
ant in  the  performance  of  duties  outside  the 
scope  of  his  origiifal  contract: — (I.)  Intro- 
ductory; (II.)  no  recovery  where  servant 
undertakes  new  functions  propria  motu  and 
without  master's  acquiescence;  (III.)  when 
negligence  is  predicated  of  a  command  to  do 
work  outside  the  scope  of  original  contract; 
(IV.)  risks  of  work  outside  scope  of  em- 
ployment, when  deemed  to  be  assumed;  (V.) 
doctrine  of  common  employment  qualified 
as  regards  servants  working  outside  the 
scope  oj  their  employment;  ( vl.)  contribu- 
tory negligence  as  a  defense;  (VII.)  ab- 
sence of  compulsion,  an  essential  element  of 
assumption  of  risks  and  contributory  negli- 
gence: (a)  generally;  {h)  protest  or  ob- 
jection by  servant;  (o)  fear  of  losing  posi- 
tion. 796 

Effect  of  an  assurance  of  safety  given  by 
the  master  or  a  ooservant: — (I.)  General 
rule;  (II.)  illustrative  cases;  (III.)  ration- 
ale of  rule;  (IV.)  when  an  assurance  of 
safety  is  not  conclusive  in  the  servant's 
favor;  (V.)  whose  assurances  bind  the  mas- 
ter. 542 

Servant's  right  of  action  for  injuries  re- 
ceived in  obeying  a  direct  command: — (I.) 
Introductory;  (II.)  direct  orders  an  imma- 
terial factor,  where  the  risk  to  which  they 
exposed  the  servant  was  one  of  those  as- 
sumed; (III.)  contributory  negligence, 
when  not  predicated  of  compliance  with  a 
direct  order;   (IV.)  master  and  servant  not 
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upon  the  same  footing;  (V.)  servant  ub- 
uallj  entitled  to  act  on  the  assumption  that 
his  master  has  performed  and  will  perform 
his  duty;  (VI.)  rationale  of  the  servant's 
right  to  rely  on  the  master:  (a)  order  an 
implied  assurance  of  safety;  (&)  order 
tends  to  throw  servant  off  his  guard;  (c) 
necessity  for  prompt  obedience;  (d)  direct 
order  tends  to  negative  voluntariness  of  ac- 
tion; (VII.)  when  direct  orders  will  not 
justify  the  servant's  obedience;  (VIII.) 
negligence  in  respect  to  the  manner  of  car- 
rying out  the  order;  (IX.)  specific  order  no 
excuse  imless  the  servant's  act  was  induced 
by  it;  (X.)  by  whose  orders  the  master  is 
bound.  753 

Providing  physician  for  injured  servant. 

397 


1.  Damnum  absque  injuria.  Piatt  Bros. 
A  Co.  V.  Waterbury  (Conn.)  691 

2.  Equity  regards  and  treats  that  as 
done  which  in  good  conscience  ought  to  be 
done.  Wyman  v.  Ft.  Dearborn  Nat.  Bank 
(111.)  665 

3.  Res  ipsa  loquitur.  Dettmering  v. 
English  (N.  J.  Sup.)  106 

4.  Vigilantibus  non  dormientibus  sequi- 
tas  subvenit.  Doster  v.  Manistee  Nat  Bank 
(Ark.)  334 

6.  Volenti  non  fit  injuria.  Walters  v. 
Charleston  Mills  (C.  C.  App.  4th  C.)        503 

6.  When  the  law  gives  priority,  equity 
will  follow  it  Doster  v.  Manistee  Nat  Bank 
(Ark.)  334 

7.  Where  ec^uities  are  equal  the  legal  ti- 
tle must  prevail.  Economy  Savings  Bank 
V.  Gordon  (Md.)  •  63 

Notes  akd  Bbiets. 

No  one  can  take  advantage   of   his   own 
wrong.  296 

MATOB. 

See  CouBTS,  4;    MumoiPAL    Corpoba- 

TIONS,  6. 

MERGER. 

See  Municipal  Cobpobations,  l4. 

ME8HE   PROFITS. 

See  Ejectment;  Evidencb;,  14. 

miiEAGE    BOOKS. 

See    CoMMEBCE,    Ij     Constitutional 
Law,  11. 

lilKES. 

.  Inspection  of,  see  Constitutional  Law, 
22,  23. 
See  also  Estoppel,  1 ;  Evidence,  3. 

1.  The  failure  to  limit  the  number  of  in- 
spections of  mines  does  not  make  III.  act 
July  1,  1895,  as  amended  July,  1897,  pro- 
viding for  an  inspection  of  mines  at  the  cost 
of  the  mine  owners,  void  on  the  ground  that 
it  is  oppressive  and  may  impose  a  burden  by 
impNOsition  of  fees  which  would  destroy  the 
business  of  the  mine  owners,  where  the  stat^ 
48  L.  R.  A. 


ute,  after  providing  that  the  inspection  shall 
be  made  at  least  four  times  a  year  and  a* 
often  as  the  inspectors  deem  necessary,  pio- 
vides  that  they  may  be  removed  for  neglect 
or  malfeasance,  and  prohibits  them  from  do- 
ing sny  act  to  the  injury  of  the  <^erator8  of 
mines.  Chicago,  W.  &  V.  Coal  t5o.  t.  Peo- 
ple (III.)  694 

2.  The  boring  of  a  well  within  ninety 
days  is  a  condition  precedent  to  the  continu- 
ance of  an  oil  and  gas  lease  which,  in  con- 
sideration of  $1,  grants  all  the  oil  and  gas 
in  certain  land,  with  tiie  privil^e  of  oper- 
ating therefor  for  the  term  of  five  years,  and 
as  much  longer  as  oil  or  gas  is  found  in  pay- 
ing quantities,  not  exceeding  thirty-five 
years  from  date,  with  a  royalty  of  <Mie- 
seventh  part  or  share  of  the  oil  produced  and 
saved,  but  with  a  proviso  that  a  well  shall 
be  completed  within  ninety  days,  in  default 
of  which  the  lessee  shall  pay  a  forfeiture  of 
$50,  since  the  only  substantial  consideration 
consists  of  the  prospective  royalties.  Hug- 
gins  V.  Daley  (C.  C.  App.  4th  C.)  320 

3.  No  judicial  proceeding  is  necessary  to 
avoid  an  oil  and  gas  lease  for  failure  to  com- 
ply with  a  condition  precedent  by  boring  a 
well,  where  the  lease  merely  gave  the  right 
to  the  oil  and  gas,  with  the  privilege  of 
operating  therefor  on  the  land,  since  the 
landlord  has  never  been  out  of  possession 
and  cannot  re-enter  upon  himself.  Id. 

4.  A  gas  pump  may  lawfully  be  used  to 
increase  the  production  of  an  oil  well,  al- 
though the  production  of  wells  on  adjoining 
property  is  thereby  diminished.  Jones  v. 
Forest  Oil  Co.  (Pa.)  748 

Notes  and  Bbiefs. 

Mines;  forfeiture  of  oil  lease;    delay  in 
drilling  well.  SM 

MOB. 

Liability  for,  see  Counties. 

See  also  Constitutional  Law,  2,  12; 
Eminent  Domain,  9;  Municipal 
cobpobations,  12;  pzjeadino,  4. 

MONET. 

See  Confederate  Monet. 

MONOPOLY. 

See  also  Newspapers,  2 ;  SchooIiS,  4. 

Notes  and  Bfiisrs. 

Monopoly;  ill^fality   of;  created    by  by- 
laws of  press  association.  508 

MORTGAGE. 

Injunction  against  Sale  under,  see  Con- 

TBAGTS,  5;  InJXTNCTION,  6. 

Notice  of  Infirmity  in,  see  NoncK. 
See  also  Public  Improvements,  16 ;  Ki- 

CEIVEBS,  1,  2. 

1.  A  bona  fide  purchaser  for  value  and 
without  notice  of  a  mortgage  given  without 
any  consideration  and  which  is  not  accom- 
panied by  any  negotiable  obligation  holds  it 
as  a  valid  encumbrance  as  against  creditors 
of  the  mortgagor,  since  hl»  equities  are  at 


Motive;  Municipal  Cospokations. 


UO^ 


least  e^qual  to  theirs,  and  in  Buch  case  the 
iegal  title  prevails.  Economy  Savings  Bank 
V.  Gordon  (Md.)  63 

2.  A  mortgagee  of  a  street-railway  com- 
pany, though  not  bound  by  a  compromise 
contract  between  the  mortgagor  and  Uie  city, 
with  respect  to  liens  on  the  property  for  pav- 
ing, cannot  accept  the  benefit  of  such  con- 
tract for  the  relief  of  the  property  from  a 
lien  existing  under  the  company's  charter 
-ordinance  without  being  subjected  to  the  bur- 
den of  a  lien  which  me  contract  provided 
for.  Union  Trust  Co.  v.  Richmond  City  R. 
Co.  (Ind.)  41 

3.  Railroad  structures  and  improvements 
placed  upon  land  acquired  by  purchase,  but 
which  was  subject  to  a  prior  mortgage,  do 
not  constitute  a  part  of  the  security  under 
the  mortgage,  because  they  do  not  go  to  the 
betterment  of  the  mortgagor's  estate,  and 
<lo  not  pass  to  a  purchaser  of  the  land  on 
foreclosure  sale,  but  are  to  be  regarded  as 
trade  fixtures  which  the  railroad  company 
may  remove.  St.  Louis,  K.  &  S.  W.  R.  Co. 
V.  Nyce  (Kan.)  241 

4.  Damages  by  the  construction  or  oper- 
>ation  of  a  railroad  to  land  outside  the  right 
•of  way  cannot  be  recovered  by  a  purchaser 
on  foreclosure  sale  who  first  bid  off  the  tract 
outside  the  rieht  of  way  and  then  the  right 
of  way,  even  if  the  former  owner  might  have 
had  a  right  of  action  for  such  damages.    Id. 

5.  A  purchaser  of  land  of  a  corporation 
on  foreclosure  who,  before  the  sale  is  ap- 
proved or  he  has  complied  with  his  bid,  vol- 
untarily pays  a  claim  for  taxes,  without 
knowledge  of  any  dispute  as  to  its  validity, 
and  is  denied  credit  therefor  when  complet- 
ing his  purchase,  may  be  subrogated  to  the 
claim  for  such  part  of  the  taxes  as  the  prop- 
erty was  certainly  subject  to;  but  the  court 
•will  not  require  a  receiver  of  the  property 
to  recognize  such  voluntary  payment  of  that 
part  of  the  taxes  which  was  in  dispute,  or 
to  assume  the  burden  and  responsibility  of 
litigation  upon  it.  Walters  v.  Charleston 
Mills  (C.  C.  App.  4th  C.)  603 

6.  A  purchaser  at  a  sale  under  foreclos- 
ure is  not  such  a  party  to  the  suit  as  to 
entitle  him  to  bring  in  a  new  party  or  to 
raise  new  issues,  although  he  becomes  sub- 
ject to  the  jurisdiction  of  the  court  for  all 
orders  necessary  to  compel  the  perfecting  of 
his  purchase,  with  the  right  to  be  heard  upon 
all  questions  thereafter  arising  which  affect 
his  bid  and  are  not  foreclosed  by  the  terms 
of  the  decree  of  sale,  or  are  expressly  re- 
served to  him  by  such  decree.  Id. 

Notes  and  Briefs. 

Mortgage;  rights  of  mortgagor  to  use  of 

property.  751 

Title  to  railroad  built  on  mortgaged  land. 

244 

Rights  of  bona  fide  purchasers  of.         63 


3IOTIVE. 

As  Affecting  Right  of  Action, 
TiON  OB  Surr,  1. 
^8  L.  R.  A. 
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MUHICIFAIi  COBFORATIOHS. 

Imposing  Burden  on,  see  Action  ob 
Suit,  3. 

Constitutional  Rights  of,  see  CoNSTirn- 
TiONAL  Law,  6,  13. 

Unconstitutional  Ordinance  as  to  Sew- 
ers, see  Constitutional  Law,  9. 

Liability  for  Discharging  Sewers  into 
Streams,  see  also  Eminent  Domain. 

Right  to  Take  L^^acy,  see  Treaties; 
Wills,  3. 

Injunction  against,  see  Injunction, 
7-12. 

Right  to  Discharge  Sewers  into  Streams, 
see  Waters,  3-9. 

See  also  Bonds,  3-6;  Chabities,  1; 
Drains;  Injunction,  3,  4;  Nui- 
sances, 3;  Public  Improvements, 
13;  Towns. 

1.  Implied  authority  to  operate  a  rock 
quarry  outside  the  limits  of  a  city  is  not 
conferred  upon  the  city  by  general  pro- 
visions in  its  charter  for  the  purchase,  hold- 
ing, sale,  and  conveyance  of  real  and  per- 
sonal property  necessary  for  its  uses  and 
purposes.      Duncan  v.  Lynchburg  (Va.)    3a  1 

2.  A  city  is  responsible  for  the  acts  of 
a  board  of  sewer  commissioners  within  the 
scope  of  their  authority  under  a  charter 
which  gives  the  board  authority  to  execute 
certain  powers  vested  in  the  city.  Piatt 
Bros.  &  Co.  V.  Waterbury  (Conn.)  691 

^  3.  An  ordinance  is  not  void  for  uncer- 
tainty by  reason  of  a  provision  giving  the 
mayor  discretion  to  impose  a  fine  of  $60  or 
imprisonment  for  thirty  days  upon  convic- 
tion, where 'the  statute  makes  the  violation 
of  the  ordinance  a  misdemeanor  and  the 
Constitution  of  the  state  makes  exactly  the 
same  provision  as  to  the  punishment  for  mis- 
demeanors.   State  V.  Higgs  (N.  C.)         446 

4.  The  cost  of  providing  water  for  a  city, 
although  expressly  authorized  by  charter,  is 
not  a  "necessary  expense''  of  the  city,  within 
the  meaning  of  N.  C.  Const,  art.  7,  §  7,  which 
prohibits  indebtedness  or  taxation  of  a  city 
for  anything  except  necessary  expenses, 
without  a  two-thirds  vote  of  the  qualified 
voters.  Edgerton  v.  Gk)ldsb6ro  Water  Co. 
(N.  C.)  444 

6.  A  mayor  cannot  veto  the  judicial  ac- 
tion of  the  board  of  aldermen  sitting  as  a 
court  in  a  matter  of  which  the  statutes  have 
made  it  the  exclusive  and  final  judge,  as  in 
the  determination  of  the  election  of  its  mem- 
bers, under  N.  H.  Pub.  Stat.  chap.  48,  §  11, 
although  by  chap.  47,  9  7,  it  is  provided  that 
"he  shall  have  a  negative  upon  the  action 
of  the  aldermen  in  laying  out  highways,  and 
in  all  other  matters;  and  no  vote  can  be 
passed  or  appointment  made  by  the  board  of 
aldermen  over  his  veto,  unless  by  a  vote  of 
two  thirds  at  least  of  all  the  aldermen 
elected."    Cate  v.  Martin  (N.  H.)  613 

6.  Cigarettes  are  not  included  among  the 
"other  provisions"  referred  to  in  HI.  Rev. 
Stat.  chap.  24,  art.  5,  §  1,  ff  60,  providing 
for  the  regulation  by  cities  of  sales  of  speci- 
fied articles  of  food  "and  all  other  pro- 
visions."    Gundling  v.  Chicago    (HI.)     230 


t^04 


National  BAani  Nb&ugibncb. 


7.  An  ordinance  requiring  a  license  for 
the  sale  of  cigarettes  is  within  the  authority 
given  by  111.  Rev.  Stat  chap.  24,  art  6,  9  1,  f 
ti6,  authorizing  the  enforcement  of  *'all  neces- 
sary police  ordinances/'  and  €  78,  authoriz- 
ing all  acts  and  regulations  "which  may  be 
necessary  or  expedient  for  the  promotion  of 
health  or  the  suppression  of  disease."       Id. 

8.  An  ordinance  providing  that  the  mayor 
shall  grant  licenses  m  certain  cases  does  not 
delegate  the  power  of  the  city  council  to  him, 
when  the  council  in  substance  grants  the  li- 
censes by  authorizing  him  to  do  so  when  cer- 
tain conditions  are  complied  with.  Id. 

9.  An  ordinance  prohibiting  the  sale  of 
"any  meats,  fish,  butter,  cheese,  lard,  vege- 
tables, or  any  other  provisions"  where  dry 
goods,  clothing,  jewelry,  and  drugs  are  sold, 
is  not  authorized  by  Ul.  general  incorpora- 
tion law,  art  5,  cl.  60,  §  1,  under  which  the 
city  was  organized,  providing  that  the  city 
council  may  "regulate"  •  the  sale  of  meats, 
poultry,  fish,  butter,  cheese,  lard,  vegetables, 
and  all  other  provisions,  since  the  ordinance 
does  not  provide  a  regulation  of  the  sale  of 
provisions,  but  makes  an  arbitrary  prohi- 
bition of  such  sales  where  certain  other  goods 
are  sold.    Chicago  v.  Netcher  (III.)         261 

10.  An  ordinance  prohibiting  the  sale  of 
any  intoxicating  liquors  in  any  place  of  busi- 
ness where  dry  goods,  clothing,  jewelry,  and 
hardware  are  kept  for  sale  is  not  authorized 
by  111.  general  incorporation  act,  art.  5,  cl. 
46,  9  1}  fir^^^i^{>  cities  power  to  "license,  regu- 
late, ana  prohibit"  the  sale  of  such  liquors, 
since  the  ordinance  is  not  an  exercise  of  the 
police  power,  but  is  purely  arbitrary,  not 
having  any  connection  with  and  not  tending 
in  any  way  towards  the  protection  of  the 
public  against  the  evils  arising  from  the  sale 
of  intoxicating  liquors.  Id. 

11.  The  imposition  by  the  general  assem- 
bly of  taxes  upon  municipal  corporations  or 
the  inhabitants  or  property  thereof  for  mu- 
nicipal purposes,  in  v]olatio^  of  Mo.  Const 
art  10,  §9  1,  10,  is  made  by  the  Missouri 
anti-department  store  act  of  May  16,  1899, 
9  6,  providing  that  the  two  thirds  of  the 
license  fee  or  tax  imposed  upon  department- 
store  merchants  is  to  be  paid  to  the  treas- 
urer of  the  city  wherein  sUch  stores  are  lo- 
cated, and  the  remaining  third  in  the  state 
treasury  for  the  use  of  the  state.  State  ex 
rel.  Wyatt  v.  Ashbrook  (Mo.)  206 

12.  A  municipality  is  not  liable  for  the 
participation  by  its  officers  in  a  conspiracy  or 
in  a  mob,  since  such  acts  of  the  officers  are 
not  within  the  scope  of  their  duties,  but  must 
be  deemed  to  be  performed  by  them  as  in- 
dividuals.   Wallace  V.  Norman  (Okla.)     620 

13.  A  city  is  not  liable  for  a  nuisance  cre- 
ated by  the  pollution  of  a  stream  by  its  em- 
ployees and  chain  gang  while  operating  a 
rock  quarry  outside  the  limits  of  the  city, 
which  its  charter  gives  no  authority  to  oper- 
ate, unless  it  is  implied  from  certain  pro- 
visions which  expressly  include  a  denial  of 
liability  for  the  failure  to  exercise,  or  the 
improper  exercise  of,  the  powers  thereby  con- 
ferred. Duncan  v.  Lynchburg  (Va.)  331 
48  L.  R.  A. 


14.  The  city  of  Brookl^  is  the  proper 
party  defendant  in  an  action  for  damage* 
caused  by  a  sewer  oonstructed  by  the  town 
of  Flatbush  before  the  town  waa  merged 
in  the  city,  since  N.  T.  Laws  1894,  chap.  356, 
limiting  and  defining  the  liability  of  the  city 
for  debts  and  obligations  of  the  town,  mere- 
ly confines  the  area  of  taxation  for  such 
debts  and  obligations  to  the  territory  which 
would  have  been  liable  but  for  its  annexation 
to  the  city.    Huffmire  v.  Brooklyn  (N.  Y.) 

421 
Notes  and  Bbxets. 

Turning  Sewage  into  Waters,  see  Waxebs. 
See  also  Public  Ikpbovbments. 

Poweir  of  the  legislature  to  impose  bur- 
dens upon  municipalities,  and  to  control 
their  local  administration  and  property: — 
(I.)  Introductory;  (II.)  power  to  impose 
burdens:  {a)  generally;  (b)  public  and 
quasi-public  improvements;  (c)  compelling 
payment  of  nonlegal  demands;  {d)  vali- 
dating defective  obligations;  (III.)  power 
in  respect  to  officers  and  local  administra- 
tion; (IV.)  power  in  respect  to  property 
and  franchises.  465 

Board  of  education  of,  as  a  mere  incident. 

:8ft 

Delegation  of  power  by  common  council  as 
to  license;  ordinance  unconstitutional.    230 

Increase  of  indebtedness  by  funding  bonds. 

735 

Liability  for  acts  of  mobs;  for  acts  of  of- 
ficers. 622 

Liability  for  maintaining  pond  aa  a  nui- 
sance. 291 
Liability-  for   nuisance;    for   tUtra  vireg 
act.  231 
Necessary  expenses  of.                            444 
Ordinance  restricting  a  lawful  trade.    443 
Veto  power  of  mayor..  613 
Violation  of  ordinance  as  a  crime;    pro- 
hibiting encroachment  on  streets   by  signs. 

446 
NATIONAL  BANKS. 
See  Banks,  6,  6. 

NEGIiIGENCE. 

See  also  Buidges,  6,  7;  Bxtildings;  Evi- 
dence, 10,  17;  ExEcuTOBs  AJXD  Ad- 
ministrators; Master  and  Serv- 
ant, 2-4,  6-8,  15-17 ;  Pxx^Dmo,  1 ; 
Trial,  6-12. 

1.  An  employee's  contributory  negli- 
gence is  a  defense  to  an  action  founded  on  a 
violation  of  the  statutory  duty  of  a  railroad 
company  to  block  guard  rails  and  frogs.  Nar- 
ramore  v.  Cleveland,  C.  C.  &  St.  Ll  R.  Co. 
(C.  C.  App.  6thC.)  68 

2.  One  who  has  constructed  a  wall  owes 
a  duty  to  persons  lawfully  on  the  premises 
to  take  reasonable  care  that  the  wall  shall 
be  so  constructed  as  not  to  fall.  Dettmer- 
ing  V.  English  (N.  J.  Sup.)  106 

3.  One  who  causes  the  fall  of  a  wall  ob 
a  neighbor's  land  by  allowing  water  collected 
from   a  roof  to  be    discharged  through    an 
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aperture  in  a  gutter  upon  the  other's  land 
ie  not  relieved  from  liability  for  the  dam- 
age because  of  the  fact  that  the  wall  was  not 
well  constructed.  Fitzpatrick  v.  Welch 
(Mass.)  278 

4.  The  owner  of  a  building  standing  on  a 
business  street,  who,  knowing  that  it  was 
negligently  constructed  by  the  use  of  im- 
proper materials  and  liable  to  fall  of  its  own 

.  weighty  continues  to  use  the  building  or  per- 
mit it  to  be  used,  is  guilty  of  continuing  a 
nuisance,  and  is  liable  for  injuries  caused  by 
its  collapse  to  a  person  lawfully  standing  in 
front  of  it  at  the  time,  although  it  was  then 
in  the  possession  of  a  lessee.  Waterhouse  v. 
Joseph  Sehlits  Brew.  Go.  (S.  D.)  157 

5.  The  drowning  of  children  in  a  pond 
while  skating  on  the  ice  formed  upon  it  does 
not  render  Uie  owner  of  the  land  liable,  in 
the  absence  of  anything  to  show  that  the 
children  were  there  by  permission  or  invita- 
tion.     Arnold  v.  St  Louis  (Mo.)  291 

Notes  and  Bbists. 
See  also  Master  and  Servant. 

Negligence;  as  to  unsafe  building;  liabil- 
ity for  its  fall  when  occupied  by  tenant.     157 
Custom  as  test  of.  98, 100 

Liability  for    maintenance  of   dangerous 
pond.  291 

KEGBOES. 

See  Civil  Rights;  Schools,  1. 

HEWSFAPERS. 

1.  A  corporation  engaged  in  collecting 
and  vending  news,  with  charter  power  to  own 
and  operate  telegraph  lines  and  exercise  the 
right  of  eminent  domain,  cannot  discrimin- 
ate between  newspaper  publishers  in  the  sale 
of  its  news,  since  its  business  is  affected 
with  a  public  interest.  Inter-Ocean  Publish- 
ing Co.  v.  Associated  Press  (III.)  568 

2.  A  by-law  of  a  press  association  which 
provides  that  its  members  shall  not  furnish 
Its  special  news  to  or  receive  news  from  any 
person  or  corporation  which  shall  have  been 
declared  antagonistic  to  such  association  is 
void  as  creating  a  monopoly.  Id. 

3.  A  weekly  publication  circulating 
among  various  classes  of  people  within  the 
county  and  state  of  publication,  the  contents 
of  which  consist  principally  of  legal  notices 
and  information  regarding  the  courts  and  of 
legal  matters  in  general,  while  it  also  con- 
tains advertising  of  a  miscellaneous  charac- 
ter, literature  of  a  general  kind,  and  a 
limited  amount  of  general  news  of  current 
events,  is  a  newspaper,  within  the  meaning 
of  Neb.  Code  Civ.  Proc.  §  497,  which  provides 
for  publication  of  legal  notices  in  a  news- 
paper.    Hanscom  v.  Meyer  ( Neb. )  409 

4.  The  principal  distinguishing  feature 
of  a  newspaper  in  contemplation  of  a  stat- 
ute providing  for  the  publication  of  notices 
in  newspapers  is  that  it  be  a  publication  ap- 
pearing at  regular  or  almost  regular  inter- 
vals, at  short  periods  of  time,  as  daily  or 
weekly,  usually  in  sheet  form  and  containing 
48  L.  R  A. 


news;  that  is,  reports  of  happenings  of  re- 
cent occurrences  of  a  varied  character,  such 
as  political,  social,  moral,  religious,  and 
other  subjects  of  a  similar  nature,  local  or 
foreign,  intended  for  the  information  of  the 
general  reader.  Id. 

Notes  and  Bbikfs. 
Newspapers;  what  are.  410 

Boycott  of,  by  press  association.  668 

NEWTRIAI.. 

See  Appeal  and  Esbob,  10. 

HOBMAX..  SCHOOLS. 

See  also  Public  Monet. 

Notes  and  Bbdefs. 

Normal  schools;  appropriating  publio 
money  for.  576 

• 
NOTICE. 

See  also  Master  and  Servant,  10. 

A  savings  bank  is  not  charged  with  no- 
tice of  infirmity  in  a  mortgage  an  assign- 
ment of  which  it  takes  as  security  for  a 
loan,  by  the  fact  that  its  treasurer  is  cash- 
ier of  the  bank  at  which  the  mortgagee, 
mortgagor,  and  a  corporation  of  which  they 
are  members,  and  to  raise  money  for  which 
the  mortgage  is  executed,  keep  their  ac- 
counts, so  that  he  might  have  learned  the 
disposition  made  of  the  money  borrowed. 
Economy  Savings  Bank  v.    Qordon    (Md.) 

03 

mnsANCEs. 

Of  Vapors,  see  AcnoN  ob  Suit,  4. 

Of  Sewage  in  Streams,  see  Waters, 
4-0. 

Prescriptive  Right  to  Maintain,  see 
Easements,  2-6. 

See  also  Highways,  1 ;  Municipal  Cor- 
porations, 13;  Negligence,  4. 

1.  What  the  law  grants  cannot  consti- 
tute a  nuisance  per  ae,  either  public  or  pri- 
vate, and,  if  the  law  is  obeyed,  no  actionable 
wrong  can  result.  Valparaiso  v.  Ha^en 
(Ind.)  707 

2.  A  nuisance  caused  by  the  pollution  of 
a  stream  to  the  damage  of  riparian  owners 
whose  injuries  are  similar  in  kind,  though 
different  in  degree,  is  not  a  public,  but  is  a 
private,  nuisance  such  that  a  single  land- 
owner may  maintain  a  private  action  for 
damages.     Smith  v.  Sedalia  (Mo.)  711 

3.  A  city  cannot  be  held  liable  for  the 
drowning  of  children  in  a  pond  which  is  sit- 
uated partly  upon  a  street  and  partly  upon 
private  premises,  on  the  ground  that  the 
pond  is  a  nuisance  which  the  city  has  failed 
to  abate,  where  it  does  not  appear  that  the 
accident  happened  upon  that  portion  oi  the 
pond  which  is  located  upon  the  street.  Ar- 
nold V.  St  Louis  (Mo.)  291 

Notes  and  Briefs. 
See  also  Waters. 
Nuisance;  of  bay  window  in  street      103 
Polluting  waters.  718 
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Effect  of  preBcription.  718 
Effect  of  license  or  prescription.  714 
By  performance  of  public  work  author- 
ized by  statute.  722 

OFFICERS. 

As  Parties,  see  Action  ob  Suit,  5. 
See  also  Cont&aots,  4. 

1.  When  a  person  legally  holding  one  of- 
fice is  elected  or  appointed  to  another,  but 
is  prohibited  by  a  statute  from  holding  both, 
upon  accepting  the  second  his  de  jure  title 
to  the  first  ends,  and  his  successor  may  at 
once  be  appointed  or  elected ;  but,  if  tiie  for- 
mer occupant  refuses  to  vacate  tne  office,  his 
successor  will  be  compelled  to  take  the  nec- 
essary legal  steps  to  oust  him.  Oliver  v. 
Jersey  City  (N.  J.  Err.  &  App.)  412 

2.  An  officer  legally  elected  and  quali- 
fied, who  enters  upon  the  duties  of  his  of- 
fice, and  afterwards  is  appointed  to  and  ac- 
cepts another  office,  but  in  good  faith  con- 
tinues to  publicly  discharge  the  duties  of 
the  first,  his  term  not  having  expired,  and 
no  successor  having  been  appointed  or 
elected  in  his  stead,  nor  any  abjudication 
made  against  his  title, — is  an  officer  de 
facto.  id. 

3.  The  official  acts  of  an  officer  de  facto 
•are  valid,  as  far  as  the  rights  of  third  per- 
sons and  the  public  are  concerned,  unless 
the  defects  in  the  officer's  titie  are  notori- 
ous, and  sufficient  to  overcome  the  apparent 
evidence  to  the  contrary;  but  when  they  see 
a  person  occupying  an  important  public  of- 
fice by  virtue  of  an  election  by  the  people, 
and  publicly  exercising  its  duties  within  the 
period  for  which  he  was  elected,  they  are 
entitled  to  consider  him  to  be  such  officer, 
and  will  be  protected  in  their  rights  if  they 
do  so.  Id. 

Notes  and  Briefs. 
Officers;  de  facto,    *  412 

Injunction  against  enforcing  contracts  to 
obtain  office.  842 

OUi. 

See  CoHMEBOE,  3;  EviDEifGE,  3;  Mines, 
2,  3. 

OPnaoNs. 

As  Evidence,  see  Evidenoe,  7. 

ORDINANCE. 

Injunction  against  Passage  of,  see  In- 
junction, 3,  4. 
Passage  of,   see  Municipal   Cobpoba- 

TIONS. 


ORIOINAI.   PACKAGES. 

See  Ck)MM£BCE,  3. 

OTSTEBS. 

Destruction  of,  by  Sewers,  see  Eminent 
Domain,  8. 

PARIiIAMENTART  l^A^fT. 

See  also  Municipal  Cobpobations,  S. 
48  L.  R.  A.         • 


Notes  and  ilBiEra. 

Declaration  of  result  of  vote;  vote  by  pre- 
siding officer;  casting  vote.  613 

PARTIES. 

See  Action  ob  Suit,  8-8;  Appeal  and 
Ebbob,  6;  Mobtgage,  6;  Munici- 
pal COBPOBATIONSy  14. 

PARTITION. 

See  also  Judgment,  2. 

Notes  and  BsiEra. 

Partition;  what  lands  subject  to;  in  case 
of  life  tenants.  258 

PARTNERSHIP. 

Heirs  of  Partners  as  Parties,  see  Ac- 
tion OB  Suit,  8. 
See  also  Infants,  1. 

1.  Partnership  real  estate  retains  its 
character  of  realty  in  the  absence  of  any  ex- 
press or  implied  agreement  to  the  contrary 
between  the  partners,  for  the  purpose  of  ad- 
justing the  rights  of  a  surviving  partner  and 
the  heirs  of  a  deceased  one,  except  so  far  as 
is  necessary  to  adjust  the  partnership  ob- 
ligations and  the  accounts  between  the  part- 
ners.   Darrow  v.  Calkins  (N.  Y.)  299 

2.  T)ie  intention  to  convert  real  estate 
into  personalty  is  manifested  by  its  pur- 
chase for  partnership  purposes  with  part- 
nership funds,  and  its  use  in  the  partner- 
ship business  indiscriminately  with  chattel 
property.  Id. 

3.  A  conveyance  of  his  interest  in  the 
partnership  real  estate  by  one  partner  to  the 
other  in  trust  to  hold  as  partnership  prop- 
erty, and  to  return  the  proper  portion  of 
the  proceeds  at  the  winding  up  of  the  part- 
nership, is  not  in  contravention  of  §  55  of 
the  New  York  statute  of  uses  and  trusts, 
which  contemplated  merely  the  creation  of 
original  trusts.  Id. 

4.  A  conveyance  of  his  undivided  half 
in  the  partnership  real  estate  by  one  part- 
ner to  the  other,  to  be  held  as  partnership 
property,  with  power  to  manage  and  sell, 
and  to  pay  over  to  the  grantor,  his  heirs,  as- 
signs, or  other  l^al  representatives  "such 
portion  thereof  as  shall,  at  the  dosing  of 
the  partnership  business;"  belong  to  the 
grantor,  discloses  an  intention  to  change 
the  interest  of  the  grantor  and  his  r^re- 
sentatives  from  one  in  lands  to  one  in  the 
surplus  which  shall  remain  after  a  sale  of 
the  property  and  the  adjustment  of  the  part- 
nership affairs.  Id. 

Notes  and  Bbiefs. 

Partnership;  real  estate  of;  rights  of  sur- 
vivors and  representatives  of  partners.  301 

PAVEMENTS. 

See  Public  Ihfboveicents. 

PEDDIiERS. 

One  who  solicits  orders  for  a  firm  hav- 
ing a  permanent  place  of  business  in  the 
state,  without  carrying  any  goods  except 
those  which  have  been  previously  ordered 
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hy  his  eustomers  or  exposing  any  goods  for 
«ale,  is  not  doing  "business  as  a  hawker  or 
peddler,"  nor  "exposing  for  sale  or  selling" 
goods,  within  the  meaning  of  N.  H.  Laws 
1897,  chap.  76,  requiring  a  license  from  ped- 
dlers.   State  V.  Wells  (N.  H.)  99 


Notes  and  Brxsts. 


99 


Peddlers;  who  are. 

PEHAIiTT. 

For  Breach  of  Contract^  see  Contbaots, 

8. 
See  also  Tbial«  1. 

PERPETUITIES. 

Notes  ▲nd  Bsisra. 

Perpetuities;  rule  of,  as  to  trust  for  say- 
ing masses.  101 


PHYSICIANS. 

See  also  Mastsb  and  Sebtaht,  1. 

Notes   and  Bbiefs. 

Physicians;     employment    of;     continual 
tion  of  employment.  397 

PLEADING. 

Questions  as  to^  on  Appeal,  see  Appeal 

and  Ebrob,  17. 
Effect  of,  as  Waiver,  see    Insubanoe, 

12. 
See  also  Evidence,  16. 

1.  A  complaint  alleging  the  negligent 
maintenance  of  a  building  that  was  improp- 
-erly  constructed  is  not  insufficient  because 
it  fails  to  state  specifically  in  what  respects 
it  was  negligently  constructed,  or  in  what 
respect  the  materials  used  were  insufficient 
for  such  a  structure.  Waterhouse  v.  Joseph 
Schlitz  Brew.  Co.  (S.  D.)  167 

2.  An  allegation  that  inspection  of  beer 
as  required  by  statute  would  cause  irrepar- 
-able  damage  is  insufficient  basis  for  equity 
jurisdiction,  when  it  has  no  other  foundsr 
tion  except  a  legal  conclusion  from  the  stat- 
ute, and  the  statute  properly  construed  is 
satisfied  by  inspection  of  the  beer  while  in 
vats  in  a  manner  that  would  cause  no  dam- 
age. State  ex  rel.  Kenamore  v.  Wood 
(Mo.)  696 

3.  An  allegation  that  the  wrongful  crea- 
tion of  a  stagnant  pond  caused  the  ill  health 
"Of  the  plaintifl:'  is  sufficient  without  averring 
in  terms  that  such  wrong  was  the  naturiu 
and  proximate  cause  of  the  sickness.  Car- 
land  V.  Aurin  (Tenn.)  862 

4.  Allegations  that  a  person  was  lynched 
by  a  mob  of  individuals  who  had  assembled 
for  an  unlawful  purpose  and  attempted  to 
exercise  correctional  power  over  such  per- 
son and  his  fellows  are  ilot  n^atived  by 
specific  averments  that  the  person  was 
struck  by  an  article  "thrown  at  him  by  one 
of  the  mob,"  and  shot  with  a  bullet  from  a 
revolver  in  the  hands  of  some  of  the  mob. 
Champaign  County  v.  Church  (Ohio)       738 

5.  An  amendment  to  an  answer  by  set- 
ting up  the  statute  of  limitations  is  permis- 
sible under  Wis.  Rev.  Stat.  9  2830,  author- 
48  L.  R.  A. 


izing  amendments  in  furtherance  of  justice 
to  correct  a  mistake  in  any  respect,  where 
the  defendants  are  poor  people,  unacquaint- 
ed with  legal  matters,  and  the  failure  to 
plead  the  statute  was  due  to  a  mistake  of 
their  attorney.  Illinois  Steel  Co.  v.  Bud- 
zisz  (Wis.)  830 

6.  The  imposition  of  terms  as  a  condi- 
tion of  granting  leave  to  amend  a  pleading 
is  not  absolutely  re(}uired  by  Wis.  Rev. 
Stat.  9  2830,  authorizing  amendments  in 
the  discretion  of  the  court  "upon  such  terms 
as  may  be  just."  Id. 

7.  A  question  as  to  the  powers  conferred 
by  a  city  charter  may  be  raised  by  demur- 
rer in  an  action  against  the  city  for  an  al- 
leged nuisance,  since  the  court  will  take  ju- 
dicial notice  of  the  charter.  Duncan  v. 
Lynchburg  (Va.)  331 

8.  The  defense  that  a  contract  is  invalid 
on  grounds  of  public  policy  cannot  be  waived 
by  failure  to  plead  it.  Cansler  v.  Penland 
(N.  C.)  441 

9.  Inconsistent  defenses  cannot  stand 
when  the  admission  of  the  truth  of  one  nec- 
essarily proves  the  falsity  of  the  other. 
Seattle  Nat.  Bank  v.  Jones  (Wash.)         177 

10.  The  denial  of  an  allegation  by  a  gen- 
eral denial  is  nullified,  so  that  proof  of  the 
allegation  is  unnecessary,  by  a  special  aver- 
ment in  an  affirmative  defense  of  the  truth 
of  the  allegation  which    had  been    denied. 

Id. 
Notes  and  Bbiefs. 

Pleading  as  answer  and  as  cross  com- 
plaint; allegations  of  law  or  fact;  theory 
of.  42 

Of  estoppel.  341 

As  to  omission  of  stamp  from  instru- 
ment. 317 

Right  to  plead  inconsistent  defenses: — 
(I.)  Scope  of  note;  (II.)  inconsistency  in 
single  plea;  (III.)  original  common-law 
rule  as  to  inconsistency  between  pleas; 
(IV.)  the  rule  under  the  statute  of  Anne: 
(a)  with  reference  to  inconsistent  facts; 
(6)  with  reference  to  different  modes  of 
trial;  (c)  relaxation  of  the  rule;  (V.)  The 
rule  in  equity;  (VI.)  the  rule  under  reform 
procedure:  (a)  general  statement  of  the 
doctrine;  (b)  what  defenses  are  inconsist- 
ent: (1)  distinction  between  inconsistency 
in  fact  and  inconsistency  by  implication 
of  law;  (2)  test  as  to  what  inconsistency  is 
objectionable;  (o)  application  of  the  rule 
to  particular  actions:  (1)  actions  pertain- 
ing to  contracts  generally;  (2)  actions  per- 
taining to  bills  and  notes;  (3)  actions  per- 
taining to  sales;  (4)  actions  pertaining  to 
negligence  and  for  assault;  (6)  actions  per- 
taining to  personal  property;  (6)  actions 
pertaining  to  realty;  (7)  actions  for  libel 
or  slander;  (8)  miscellaneous  actions; 
(VII.)  effect  of  inconsistency  as  a  waiver 
or  admission:  (a)  the  prevailing  rule;  (6) 
exceptions  to  the  rule;  (c)  explanation  of 
the  apparent  conflict;  (VIII.)  inconsist- 
ency, how  taken  advantage  of;  (IX.)  con- 
clusion. 177 

Discretion  to  permit  amendment.  831 


908 


Plbdg>— Pdblio  Impbovbmshtb. 


PZiEDOE. 

A  Btatement  to  a  bank  hj  a  borrower, 
that  stock  in  his  safe  may  be  considered  as 
collateral  for  his  loans,  is  executory  in  its 
nature  so  long  as  the  stock  remains  in  his 
possession  and  until  it  is  in  fact  pledged  to 
the  bank  by  a  delivery.  Buffalo  German 
Ins.  Co.  V.  Third  Nat.  Bank  <N.  Y.)         107 

POLICE  POWEB. 

See  Constitutional  Law,  16-23. 

POHDa 

See  NEGLIGENOEy  6. 

POSSESSION. 

Of  Logs  Driven  in  River,  see  Logs. 

POWERS. 

Of  Appointment,  see  Life  Tenants,  2. 

Authority  to  execute  a  power  by  wili 
is  exclusive  of  iis  execution  in  any  other 
manner.    JKuggles  v.  Tyson  (Wis.)  800 

PREMnnc. 

On    Investment   of   Trust   Funds,    see 
Life  Tenants,  1. 

PRESORIPTION. 

Easement  by,  see  Easements,  2-4. 
See  also  Eishebies,  3. 

PRESS   ASSOOIATION. 

See  Newspapers,  1,  2. 

PRESUMPTION. 

See  Evidence. 

PRINOIPAI.  AHD  AGENT. 

A  promise  to  pay  for  services  engaged 
by  an  employee  without  any  authority,  for 
the  benefit  of  a  third  person,  when  accom- 
panied by  a  denial  of  any  liability,  does  not 
constitute  a  ratification,  but  is  a  mere  prom- 
ise to  pay  the  debt  of  another,  which  is  void 
under  the  statute  of  frauds.  Holmes  v.  Mc- 
Allister (Mich.)  396 

PRINCIPAI.  AND    SURETY. 

See  also  Appeal  and  EbbSob,  6;  Bonds. 
1,2. 

Notes  and  Bbtefs. 

See  also  Subety  Companies. 

Limitation  of  surety's  liability;  delay  of 
creditor;  rule  in  equity.  514 

PRIVILEGED    COMMUNICATIONS. 

See  Evidence,  8 ;  Libel. 

PROXIMATE  CAUSE. 

See  Evidence,  17 ;  Highways,  3. 

PUBLIC  IMPROVEMENTS. 

Injunction  against  Assessment  for,  see 

Injunction,  11,  12. 
Decision  as  to  Constitutionality  of,  see 

COUBTS,  5. 
.   Constitutionality  of  Statutes  as  to,  see 

Constitutional  Law,  13,  14. 
See  also  Bbidoes,  1-5;  Mobtoage,  2. 

1.  A  petition  from  abutting  lot  owners  is 
18  L.  R.  A. 


not  a  necessary  condition  of  the  improvement 
of  an  alley,  under  the  charter  of  Milwaukee, 
Wisconsin,  subchap.  7,  S  6,  when  the  coun- 
cil follow  the  technical  course  of  procedure 
therein  mapped  out.  Kersten  ▼.  Milwaukee 
(Wis.)  861 

2.  An  undertaking  to  maintain  a  new 
pavement  for  a  series  of  years,  required  as 
a  guaranty  of  the  perfection  of  the  work,  is 
not  a  contract  for  repairs  within  the  mean« 
ing  of  a  statute  requiring  contracts  for  re- 
pairs to  be  let  to  the  lowest  bidder.  Sea- 
board Nat.  Bank  v.  Woesten  (Mo.)  279 
Barber  Asphalt  Paving  Co.  ▼.  Bezel  (Mo.) 

285 

3.  The  construction  of  a  street,  and  its 
maintenance  for  a  term  of  years  at  a  cost 
sufficient  to  preserye  ^ood  work  and  good 
material  from  becoming  imperfect  from 
natural  and  unavoidable  causes,  may  be  in- 
cluded in  a  single  contract  by  a  municipality 
having  complete  control  over  the  construc- 
tion and  repair  of  its  streets,  where  the  ob- 
ject is  to  obtain  a  better  quality  of  construc- 
tion, although  the  charter  provides  for  let- 
ting the  contract  for  "repairs"  to  the  lowest 
bidder,  >^hich  are  to  be  paid  for  out  of  the 
general  fund,  while  the  cost  of  construction 
is  to  be  charged  on  adjoining  property.    Id. 

4.  The  fraudulent  purpose  of  the  public 
authorities  in  fixing  the  minimum  price  to 
be  paid  for  maintaining  at  public  expense  a 
pavement  constructed  at  the  expense  of  the 
abutting  owner,  both  of  which  items  are  in- 
cluded m  a  single  contract,  so  low  that  an 
unlawful  burden  will  be  cast  on  the  abutting 
owner,  will  not,  after  the  completion  of  the 
pavement,  defeat  the  contractor's  right  lo 
recover  on  the  tax  bills,  unless  he  partici- 
pates in  the  fraud.  Id. 

5.  That  the  price  for  maintenance  of  a 
pavement  is  below  what  would  be  fair  com- 
pensation for  the  work  is  not  sufficient  to 
avoid,  in  favor  of  the  abutting  owner,  a 
contract  covering  its  construction  and  main- 
tenance, under  a  charter  requiring  the  city 
to  pay  for  maintenance,  and  the  abutting 
owner  for  construction,  where  there  is  noth- 
ing to  show  that  the  contract  price  for  con- 
struction is  not  fair  and  reasonable,  and  the 
contract  is  in  fact  but  for  a  single  work,— 
that  of  construction  with  a  guaranty  of  en- 
durance. Id. 

6.  An  assessment  purporting  to  be  made 
according  to  benefits  will  not  be  sustained, 
although  the  board  making  it  say  they 
viewed  the  premises  and  exercised  their 
judgment,  if  the  facts  and  circumstances 
show  quite  conclusively  that  they  could  not 
have  exercised  their  judgment  in  arriving  at 
the  result.    Kersten   v.  Milwaukee    (Wis.) 

851 

7.  Assessing  lots  for  so-called  benefits  in 
proportion  to  their  frontage,  and  making 
the  aggregate  of  benefits  closely  approximate 
the  total  cost  of  the  work,  are  circumstances 
too  significant  not  to  arouse  suspicion  that 
benefits  were  not  considered,  although  the 
board  making  the  assessment  say  they  viewed 
the  premises  and  exercised  their  judgment, 
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—especially  when  there  was  a  deep  cut  op- 
posite some  of  the  lota  and  a  deep  fill  op- 
posite others.  Id. 

8.  An  assessment  for  grading  an  alley, 
iiased  solely  on  the  cost  of  the  work  in  front 
of  the  abutting  lots,  without  regard  to  bene- 
fits and  apportioned  by  the  front  foot,  is 
arbitrary  and  void.  Id. 

9.  When  a  municipal  corporation  has 
exercised  the  power  conferred  by  111.  Rev. 
Stat,  art  9,  chap.  24,  9  1»  of  prescribing  the 
method  of  payment  for  local  improvements, 
and  the  work  has  been  done,  to  be  paid  for 
by  special  assessment,  the  expense  cannot  be 

I  made  a  general  charge  against  the  city. 
Pontiac  ▼.  Talbot  Paving  Go.  (C.  0.  App.  4th 
C.)  **         '  ^"^  326 

10.  An  assessment  of  an  annual  charge  for 
the  use  of  a  common  sewer  under  Mass.  Pub. 
Stat.  chap.  50,  91  1^3,  authorizing  just  and 
equitable  annual  charges  or  rents  for  the 
use  of  such  sewers  to  be  paid  by  everyone 
who  enters  his  sewer  into  tne  common  sewer, 
is  not  unconstitutional  because  of  the  fact 
that  the  person  *  assessed  therefor  had  pre- 
viously paid  part  of  the  cost  of  building  the 
sewer,  if  the  assessment  for«its  use  is  pro- 
portional to,  and  not  in  excess  of,  the  bene- 
fits received  therefrom.  Carson  v.  Sewerage 
Comrs.  (Mas?.)  277 

11.  Abutting  property  may  be  constitu- 
tionally assessed  for  benefits  from  the  water- 
ing of  streets.  Phillips  Academy  v.  An- 
dover  (Mass.)  660 

12.  A  vote  appropriating  money  for  street 
sprinkling  expressly  stating  that  it  is  ap- 
propriate under  Mass.  Stat.  1895,  chap. 
186,  means  that  the  provisions  of  that  act 
are  to  be  applied  in  regard  to  the  expendi- 
ture, and,  in  the  absence  of  anything  limit- 
ing the  amount  of  tjie  assessment,  the  fair 
inference  is  that  the  whole  cost  is  to  be  as- 
sessed on  tlife  abutting  property.  Id. 

13.  A  municipal  corporation  is  not  liable 
to  an  action  for  refusal  to  proceed  to  levy  a 
new  special  assessment  to  pay*  for  street  im- 
provements after  the  original  one  was  set 
aside  for  irregularity,  under  a  contract  by 
which  the  contractor  agr^d  to  look  only  to 
such  assessments  for  his  compensation  and 
to  take  the  risk  of  their  invalidity,  in  ac- 
cordance with  a  statute  which  expressly  pro- 
vides that  the  claim  shall  not  become  a  pub- 
lic charge  in  any  event,  but  the  duty,  if  it 
exists,  must  be  enforced  by  mandamus. 
Pontiac  v.  Talbot  Paving  Co.  (C.  C.  App. 
4th  C.)  326 

14.  Property  abutting  on  a  previously 
opened  portion  of  a  street  constituting  a  cul 
de  sac  cannot  be  assessed  for  benefits  to  pay 
the  cost  of  an  extension  which  will  convert 
the  cul  de  sac  into  an  open  street,  as  the  own- 
ers, by  dedication  or  otherwise,  have  already 
borne  their  full  share  of  the  cost  of  the  orig- 
inal improvement,  and  cannot  be  assessed 
again  to  pay  the  cost  of  extending  that  im- 
provement through  other  properties.  Re 
Orkney  Street  (Pa;)  274 

15.  A  provision  in  an  ordinance  authoriz- 
ing a  street  railway  to  be  laid,  that  the  space 
48  li.  R.  A. 


between  the  tracks  shall  be  paved  in  the 
manner  specified  "when  and  as  the  street 
may  be"  thus  paved,  must  be  understood  to 
mean  that  the  paving  between  the  tracks 
shall  be  at  the  expense  of  the  company. 
Union  Trust  Co.  v.  Richmond  City  R.  Co. 
(Ind.)  41 

16.  A  lien  upon  a  street  railway  for  a 
paving  assessment  to  which  the  company  is 
subject  under  its  charter  is  superior  to  the 
lien  of  a  mortgage  upon  the  property.  Id« 
See  also  Recsivebs,  2. 

Notes  and  Briefs. 

Public  imjprovements ;  assessment  of  bene- 
fits; conclusiveness  of.  853 

Assessment  limited  to  benefits;  provision 
for  maintenance  and  repair  of  street.         285 

Charter  obligation  to  pave  or  repave 
street.  43 

Contracts  for;  cost  of  reconstruction  and 
maintenance.  286 

Legislative  power  as  to  payment  for.   472 

Liability  of  city  for  failure  to  make  valid 
assessment.  327 

Nature  of  power  of  assessment;  what 
property  subject  to  assessment;  property 
not  abutting.  276 

PXTBIiIO  MONET. 

Appropriations  of  the  money  of  the 
state  for  the  general  and  other  expenses  of  a 
private  Normal  University,  in  consideration 
of  the  gratuitous  instruction  of  teachers  for 
the  common  schools,  are  not  an  assumption 
of  the  debts  or  liabilities  of  such  corporation 
or  a  loan  or  extension  of  credit  in  aid  of  it 
in  violation  of  111.  Const,  art.  4,  9  20,  but 
are  within  the  legislative  discretion  as  to 
the  means  of  carrying  out  the  provisions  of 
Const,  art.  8,  S  1»  requiring  the  legislature 
to  provide  for  a  system  of  free  schools. 
Boehm  v.  Hertz  (111.)  575 

Notes  and  Bbiefs. 

Public  money;  unconstitutional  appropri- 
ations of;  use  for  private  purposes.         576 

PUBIiIO  POUOT. 

See  CONTBAOTS. 

PUFFINO. 

See  Auonow. 

PUMP. 

See  Mines,  4. 

PUNOTUATIOK. 

See  StatxttsSj  3. 

ptopbestubje. 

Notes  and  Bbiefs. 

Purpresture;  what  is;  bay  window  in 
street.  103 

RAUiROADS. 

Covenant  to  Run  Trains,  see  Covenant, 
3. 
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Gombination  of,  see  CknromAHOffB,  3. 

As  Carriers,  see  Gabbiebs. 

See  also  Damages,  2;  Evidenge,  4; 
Master  akd  Sebyakt,  2,  3,  5-7,  9, 
10,  12,  18,  19;  MOBTGAQB,  3,  4; 
Neguoence,  1 ;  Taxes,  8. 

Notes  and  Bbiefs. 

See  also  Masteb  aitd  SEBVAifr. 

Railroad;  as  part  of  realty;  built  before 

oondemnation  of  land.  243 

Combination  of  ccMnpeting  lines.  352 

Power  to  lease.  522 

BBAI.  PSOPEBTT. 

See  also  Action  ob  Suit,  6;  Judicial 
Sale,  1;  Pabtnebshif. 

1.  The  death  of  a  person  while  in  college, 
thereby  making  it  impossible  to  perform  a 
condition  subs^uent  imposed  by  will  on  an 
estate  which  was  given  him  subject  to  be  de- 
vested if  he  should  fail  to  carry  out  the  in- 
tentions of  the  will  "through  his  own  dis- 
inclination or  incapacity,  or  the  indifference 
of  his  parents  or  guardians,"  will  not  devest 
the  estate  so  as  to  prevent  its  descent  to  his 
heirs  at  law  and  next  of  kin,  since  the  per- 
formance, becoming  impossible  by  the  act  of 
God,  is  dispensed  with.  EUicott  v.  Ellicott 
(Md.)  58 

2.  A  will  giviuff  a  grandnephew  an  estate 
"for  the  purpose  of  securing  to  him  a  liberal 
education,"  requiring  him  to  finish  a  col- 
legiate course  at  one  of  two  specified  univer- 
sities, and  providing  that  the  property  shall 
pass  from  him  if,  "through  his  own  disin- 
clination or  incapacity,  or  the  indifference' 
of  his  parents  or  guardians,  he  should  fail 
to  carry  out  these  intentions,"  with  a  fur- 
ther provision  that  until  he  is  twenty-five 
years  of  age  the  property  shall  be  held  by 
a  trustee,  who  shall  "deliver  over  the  prop- 
erty and  estate  into  his  hands  and  posses- 
sion" when  he  is  twenty-five  years  old,  if  the 
directions  of  the  will  have  been  carried  out, 
expressing  also  a  special  desire  that  the 
grandnephew  shall  not  sell  a  certain  place 
imtil  he  shall  attain  the  age  of  twenty-five 
years, — vests  in  him  an  equitable  estate  at 
the  death  of  the  testatrix,  subject  to  be  de- 
vested by  the  nonperformance  of  the  condi- 
tion imposed,  which  is  a  condition  subse- 
quent, and  not  precedent.  Id. 

Notes  and  Bbiefs. 

Real  property;  recording  of  deed  as  notice. 

538 

RECEIVERS. 

1.  A  street  railway  is  within  the  reason 
of  the  rule  of  a  court  of  equity  which  sub- 
jects proceeds  of  mortgaged  railway  proper- 
ty in  the  hands  of  a  receiver  to  the  payment 
of  current  debts  made  in  the  ordinary  course 

•  of  business,  if  there  has  been  any  diver- 
sion of  the  current  receipts  to  increase  the 

.  value  of  the  security.  Union  Trust  Co.  v. 
Richmond  City  R.  Co.  (Ind.)  41 

2.  A  preference  of  a  claim  for  paving  the 
track  of  a  street  railway  out  of  the  proceeds 
48  L,  R.  A. 


of  the  property  on  foreelosore  eaimot  be  si* 
lowed  on  account  of  the  pnrdiaae  by  the 
company  of  cars  and  other  equipment  after 
the  paving  was  begun,  materially  increasing 
the  value  of  the  mortgaged  property,  anks» 
such  equipment  was  paid  for  oat  of  the  cur- 
rent eammgs  of  the  company.  Id. 
3.  An  action  against  receivers  of  a  rail- 
road company  appointed  by  a  Federal  court, 
for  injuries  caused  by  the  company's  negli- 
gence before  their  appointment,  cannot  be 
maintained  in  a  state  court  without  permis- 
sion of  the  court  which  appointed  them. 
Smith  V.  St  Louis  &  S.  F.  R.  Co.  (Mo.)  36S 

Notes  and  Bbiefs. 

Receiver;  preference  of  otho"  claims  over 
mortgage.  42 

RECITAIJI. 

See  Bonds,  4. 

RECORDS. 

See  Gband  Juirr,  1;  Reai.   Pbofebtt. 
Notes  and  Bbiefs;  Wnxs,  6. 


The  court  may  itself  find  the  facts  in 
question  without  a  reference  therefor,  where 
a  referee  has  failed  to  pass,  upon  objec- 
tions to  evidence.    Credle  v.  Ayers  (N.  C.^ 

751 
REFUNDmO. . 
See  Bonds,  5,  6. 


REUOIOV8   SOCIETIES. 

See  also  Libel  and  Sulndkb. 

1.  Notice  of  an  attempt  to  organize  a 
church  and  of  the  time  and  place  of  forming 
the  organization,  as  required  by  Wis.  Rev. 
Stat,  f  1900,  is  not  necessary  where  the  in- 
corporators are  not  members  of  a  religious, 
organization,  but  desire  to  organize  a  corpo- 
ration in  connection  with  a  church  of  their 
own  peculiar  tenets  to  be  associated  there- 
with.    Franke  v.  Mann  (Wis.)  S56 

2.  A  religious  corpcHation  de  facto  is 
created  where  an  attempt  in  good  faith  is 
made  to  comply  with  a  statute  which  au- 
thorizes the  formation  of  such  corporation, 
articles  are  drawn  and  signed  in  form  aa  the 
statute  requires;  except  as  to  the  adaiowl- 
edgment,  and  they  are  recorded,  the  corpora- 
tion organized,  and  the  right  to  exercise  the 
franchise  of  being  a  corporation  asserted  for 
several  years.  Id. 

3.  A  majority  of  the  members  of  a 
church  corporation  organized  as  a  body  of 
Christian  believers  of  a  particular  sect  can- 
not devote  its  property  to  a  use  inconsistent 
with  the  purposes  of  the  corporation  by  em- 
ploying a  pastor  whose  teachings  are  incon- 
sistent with  those  of  the  sect  to  which  the 
church  belongs.  Id. 

Notes  and  BEisrs. 

Religious  society;   corporation  de  facto; 
diversion  of  property  to  unauthorized  use. 

S5S 
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BTSMATWDEBS, 

Protection  of,  see  Judicial  Saix,  2. 
Rights  of,  see  Life  Tenants. 
Rights  in  Trust  Estate,  see  Tbubts. 

BEBfEDT. 

To    Enforce    Statute,    see   Action   ob 
Suit,  2. 

RENT. 

See  Lira  Tenants^  3. 

For  RiswnU  of  Contents  of  Book,  see    865 

BOOF. 

See  Buildings,  2,  Notes  and  Bbiefb. 

SAI.E. 

See  also  Loos. 

1.  Logs  in  a  river  being  driven  by  an  in- 
corporate log  company,  though  it  is  not  a 
common  carrier,  but  has  a  duty  under  its 
charter  of  driving  the  logs  and  the  posses- 
sion of  them  so  far  as  the  logs  are  suscepti- 
ble of  possession,  are  subject  to  the  right  of 
stoppage  in  transitu  in  favor  of  a  person 
who  had  sold  them  and  had  delivered  them 
in  the  river  for  the  purpose  of  their  being 
driven  to  the  purchaser's  booms  and  mill. 
Johnson  v.  Eveleth  (Me.)  50 

2.  A  contract  for  the  delivery  of  logs 
"over  the  dam"  at  the  outlet  of  a  lake  into 
a  river,  whence  they  are  to  be  driven  by  a 
log-driving  company  down  the  river  to  the 
booms  and  mill  of  a  purchaser,  does  not 
make  the  dam  the  final  destination  or  place 
of  delivery  of  the  logs  so  as  to  terminate  the 
right  of  stoppage  in  tro/naitu  while  they  are 
being  driven  down  the  river.  Id. 

3.  Constructive  possession  of  a  mass  of 
logs  being  driven  down  a  river  to  the  booms 
and  mill  of  a  purchaser  does  not  result  in 
his  favor,  so  as  to  terminate  the  right  of 
stoppage  in  transitu,  by  the  fact  that  a 
few  of  the  logs  had  actually  floated  down  to 
his  mill  and  been  received  by  him.  Id. 

Notes  and  Bbiefs. 

Sale;  on  condition;  passing  of  title.    773 

SAVINGS   BANKS. 

See  Notice. 

SCHOOLS. 

See    also    Civil    Rights;     Constitu- 
tional Law,  3. 

1.  The  constitutional  requirement  of  the 
maintenance  and  support  of  a  system  of  free 
common  schools  wherein  all  the  children  of 
the  state  may  be  educated  does  not  require 
a  school  board  to  admit  to  any  school  under 
its  control  all  the  children  who  may  desire 
to  attend  that  particular  school,  or  prevent 
the  legislature  from  exercising  its  discretion 
as  to  the  best  method  of  educating  the  dif- 
ferent classes  of  children  in  the  state, 
whether  those  classes  are  determined  by 
nationalitv,  color,  or  ability,  so  long  as  it 
provides  for  all  alike  in  the  character  and 
48  L.  R.  a. 


extent  of  the  education  furnished  and  facili- 
ties for  its  acquirement.  People  ex  rel. 
Cisco  V.  School  Board   (N.  Y.)  113 

2.  The  authority  of  the  state  to  regulate 
and  control  public  schools  includes  the 
power  to  provide  for  the  selection  of  uniform 
text-books  for  all  the  schools  of  the  state, 
and  to  provide  for  the  purchase  thereof  un- 
der a  contract  with  the  lowest  bidder. 
Leeper  v.  State  (Tenn.)  167 

3.  No  right  of  local  self  government  is 
infringed  by  a  statute  which  provides  for 
the  selection  of  uniform  text-lx>oks  for  all 
the  schools  in  the  state  by  a  commission  and 
for  letting  a  contract  therefor  to  the  lowest 
bidder.  Id. 

4.  A  statute  prescribing  uniform  text- 
books for  schools  throughout  the  state,  with 
provisions  for  their  selection  by  a  commis- 
sion and  the  letting  of  a  contract  thereafter 
to  the  lowest  bidder  for  supplying  any  books 
that  have  been  approved  by  the  commission, 
is  not  in  violation  of  Tenn.  Const,  art.  1,  i 
22,  against  monopolies,  since  tiie  purpose  of 
the  statute  is  not  to  confer  any  pecuniary 
benefit  upon  the  state  or  school  officials  or 
publishers,  but  to  confer  a  benefit  upon  the 
public.  Id. 

5.  The  fact  that  the  state  is  not  bound  by 
an  agreement  authorized  by  statute,  giving 
a  publisher  the  right  to  furnish  all  the  text- 
books used  in  the  public  schools  of  the  state, 
does  not  make  the  privilege  invalid,  so  a» 
to  relieve  a  school  teacher  from  liability  for 
violating  the  provisions  of  the  statute  by 
using  unauthorized  text-books.  Id. 

6.  There  is  nol^  such  lack  of  safeguards 
against  extortion  and  oppression  as  to  ren- 
der invalid  a  statute  providing  for  the  pur- 
chase of  all  the  text-books  us^  in  the  pub- 
lic schools  of  the  state  from  the  same  pub- 
lisher, where  the  statute  provides  for  a  let- 
ting at  the  lowest  rates,  in  free  competition,, 
after  public  advertisement,  and  that  the 
prices  shall  always  be  as  low  as  the  books 
have  ever  been  or  are  now  being  published 
under  contract  in  any  state,  county,  or  dis- 
trict of  the  United  States,  when  like  con- 
ditions prevail,  while  power  is  conferred 
upon  a  commission  to  judge  of  these  condi- 
tions and  enforce  them.  Id. 

7.  Requiring  payment  in  advance  in  or- 
der to  obtain  school  books  which  have  to  be- 
delivered  out  of  the  county  is  not  an  arbi- 
trary provision  of  a  statute  providing  for 
the-  purchase  of  all  the  text-books  used  in  tho 
public  schools  of  the  state  from  one  pub- 
lisher on  a  contract  let  to  the  lowest  bidder^ 
and  does  not  infringe  the  rights  of  the  citi- 
zen to  make  purchases  on  credit.  Id. 

8.  The  right  of  the  voters  of  a  district 
township  to  rescind  a  vote  for  a  tax  to  build 
a  schoolhouse  in  a  subdistrict,  at  a  regular 
meeting  subsequent  to  that  at  which  the 
tax  was  voted,  exists  by  necessary  implica- 
tion from  the  power  to  vote  the  tax,  when 
they  rescind  the  vote  before  the  tax  has  been 
collected,  levied,  or  certified  to  the  board  of 
supervisors  for  that  purpose.  Hibbe  v. 
Aaams  Dist.  Twp.   (Iowa)  53S 

9.  A  vested  right  to  have  a  tax  for  build* 
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ing  a  Bchoolhouse  levied  and  collected  is  not 
acquired  so  as  to  prevent  rescission  of  the 
vote  for  the  tax,  by  commencing  an  action  to 
compel  the  certification  of  the  tax  for  levy 
and  collection.  Id. 

Notes  and  Briefs. 

Schools;    monopoly    in    furnishing    text- 
books. 167 
Sep€uration  of  white  and  colored  children. 

114 
Voting  school  tax;  right  to  rescind  vote. 

636 
SEAlfEN. 

See  Ck)MMEBCE.  2. 

SEARCH. 

See  DisoBDEBLT  Persons. 

SEIZURX:. 

See  Disorderly  Persons. 

SEPABATION. 

See  Husband  and  Wife,  6. 

SET   SCREWS. 

See  Master  and  Servant,  Notes  and 
Briefs. 

SEWERS. 

Pollution  of  Waters  by,  see  Waters. 

SHERIFF. 

See  Contracts,  2. 

SHiPPiiro. 

Acceptance    of   Vessel  under  Gontracty 

see  Estoppel,  2. 
See  also  Commerce,    2;     Courts,    2; 

Death. 

The  method  for  limitation  of  the  ship 
owner's  liability  for  maritime  losses  pro- 
vided in  the  act  of  Congress  of  1861  by  trans- 
fer to  a  trustee  is  not  exclusive;  but  the 
limitation  may  be  claimed  under  a  general 
denial  in  an  action  at  law.  Loughin  v.  Mc- 
Caulley  (Pa.)  33 

Notes  and  Briefs. 

Shipping;  limitation  of  liability;  asser- 
tion in  state  court.  34 

State  statute  as.  to  soliciting  desertion  of 
«eamen.  163 

SIGNS. 

See  also  Highways,  2. 

Notes  and  Briefs. 

Signs;  of  merchants;  encroaching  on 
atreets.  446 

SITUS. 

See  Garnishlient;  Taxes,  8. 

STAMP. 

See  Courts,  3. 

STAMP    TAX. 

See    Internai.  Revenite,   Notes   and 
Briefs. 
48  L.  R.  A. 


STATE. 

Action  by,  see  Action  or  Suit,  1. 

STATUTE  OF  FRAUDS. 

See  Principal  and  Agent. 

STATUTES. 

Remedy  under,  se^  Action  or  Suit,  2. 
See  also  Mines,  1. 

1.  The  ambiguity  or  uncertainty  in  the 
language  of  the  Missouri  anti-department 
store  act  of  May  16,  1899,  which  leaves  it  a 
matter  purely  of  guess  work  to  determine 
whether  the  license  fee  is  intended  to  be  ex- 
acted for  selling  the  articles  of  eadi  of  the 
seventy-three  classes  or  for  only  each  of  the 
twenty-eight  groups  therein  designated,  and 
also  fails  to  define  the  life  and  duration  of 
the  license  to  be  issued,  whether  it  is  for  a 
day,  month,  or  year,  for  the  life  of  the  ap- 
plicant, or  for  the  duration  of  his  business 
at  a  fixed  place, — is  sufficient  to  render  the 
statute  void.  State  ex  rel.  Wyatt  v.  Ash- 
brook  (Mo.)  265 

2.  Provisions  of  a  statute  which  relate 
to  a  particular  subject  indicated  in  its  title, 
and  which  are  a  part  of  or  incident  to  it, 
or  in  some  reasonable  sense  connected  with 
or  auxiliary  to  the  object  in  view,  must  be 
deemed  to  be  within  the  title  of  the  act. 
Boehm  v.  Hertz  (111.)  575 

3.  A  court  may  punctuate  a  statute  or 
disregard  punctuation,  as  may  be  necessary 
to  ascertain  its  true  meaning  and  intent. 
Union  Refrigerator  Transit  Co.  v.  Lynch 
(Utah)  790 

4.  An  amendatory  statute  is  not  invalid 
on  the  ground  that  it  imposes  burdens  on  a 
pre-existing  corporation,  if  the  amendments 
merely  modify  a  statute  to  which  the  cor- 
poration was  subject  by  making  the  provi- 
sions more  favorable  to  the  company. 
Purdy  V.  Erie  R.  Co.  (N.  Y.)  66ft 

Notes  and  Briefs. 

Statutes;  in  derogation  of  common  law. 

560 

Revenue  measures;  what  are;  sufficiency 

of  title.  596 

STOCK. 

Lien  on,  see  Banks,  5,  6. 
See  also  Corporations. 

STOCKHOIJ>ER. 

Law  Governing  Liability  of,  see  -Con- 
flict OF  Laws,  2. 

STOPPAGE   IN   TRANSITU. 

See  also  Loos;  Sale. 

Notes  and  Briefs. 
Stoppage  in  transitu;  of  driven  logs.    51 

STREET  RAH. WATS. 

See  also  Carriers,  1,  2;   Injttnction, 

2,    3;    MorTOAOE,    2;     PuBLIO    IlC* 

provements,    15,    16;   Rex?eivers, 
1,2. 

A  consolidation  of  street-railway  com- 
panies is  not  in  violation  of  Gki.  Const,  art. 
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4,  5  2,  H  4  (CiT.  Cod«,  {  5800),  which  pro- 
hibits the  purchase  by  one  corporation  of 
shares  or  stock  in  another,  or  the  making  of 
contracts  between  them,  when  the  effect  will 
be  to  create  a  monopoly  or  lessen  compe- 
tition, if  the  consolidated  street  railway  will 
furnish  greater  and  less  expensive  facilities 
and  conveniences  of  transportation,  and  the 
competition  between  the  old  companies  was 
at  certain  points  only  and  unimportant  and 
insignificant  as  compared  with  the  general 
interests  of  the  public.  Trust  Company  of 
Georgia  v.  State  (Ga.)  520 

NOT&S  AND  BBIEFS. 

Street  railways;  consolidation  of;  com- 
petition of.  520 

Right  to  use  streets  as  a  franchise;  con- 
tractual relations  with  city;  property 
rights  in  streets.  823 

STREET   SPRINKUNO. 

See  Public  Improvements,  11,  12. 

SITBROOATIOM. 

See  Banks,  2;  Mobtoaob,  5. 

SURETY    COMPANIES. 

See  also  Cobpobations,  1. 

A  statute  permitting  trustees  to 
charge  against  the  estate  in  their  hands 
such  sums  as  they  have  paid  to  any  com- 
pany for  becoming  surety  on  their  bonds 
gives  no  lien  in  favor  of  the  company,  in  the 
absence  of  express  provision  to  that  effect. 
Re  Clark  (Pa.)  587 

Notes  and  BBnra 

Surety  companies;  legal  powers  and 
privileges  of  surety  and  trust  companies: — 
(I.)  In  general;  (II.)  special  act  creating; 
(III.)  granting  special  or  exclusive  privi- 
leges to;  (IV.)  power  to  act  as  guardian, 
etc.,  without  bond;  (V.)  power  to  act  as 
surety:  {a)  in  general;  {h)  on  appeal 
bond;  (VI.)  right  to  counter  security; 
(VII.)  right  to  relief  from  suretyship; 
(VIII.)  right  to  tax,  amount  paid  to,  as 
costs;  (IX.)  right  of  personal  representa- 
tive, etc.,  to  credit  for  amount  paid  to;  (X.) 
foreign  companies:  (a)  power  to  act  as 
surety;    (6)  power  to   act   as   trustee,  etc. 

587 
SURFACE  WATER. 

See  Action  ob  Suit,  5;  Watebs,  9. 

SWITCHES. 

See  Ac?TioN  ob  Suit,  2;  Masteb  and 
Sebvant,  6,  7,  Notes  and  Bbiets. 

TACKING. 

See  Advebse  Possession,  2. 

TAXES. 

See  also  Bbidoes,  5;  Constitutional 
Law,  12;  License;  Mobtgaoe,  5; 
Municipal  Cobpobations,  11; 
Schools,  8,  9;  Town,  3. 

1.  The  discrimination  between  different 
classes  of  judgments  made  by  Kan.  Laws 
1897,  chap.  243,  providing  for  the  taxation 
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of  personal  judgments  for  money  only,  but 
exempting  judgments  on  foreclosure  of  mort- 
gages prior  to  the  sale  of  the  lands,  judg- 
ments for  work  and  labor,  or  for  material 
furnished  in  the  erection  of  buildings,  and 
improvements  on  lands  or  lots,  renders  the 
statute  void  under  Kan.  Const,  art.  11,  9 

I,  requiring  uniformity  of  taxation.  Hamil- 
ton V.  Wilson  (Kan.)  238 

2.  The  occupancy  of  real  estate  by  an 
educational  institution  or  its  officers  for  the 
purposes  for  which  it  was  incorporated,  in 
order  to  exempt  the  property  from  taxation 
under  Mass.  Pub.  Stat.  chap.  11,  9  5,  d.  3, 
as  amended  by  Stat.  1889,  chap.  465,  must 
have,  or  be  supposed  to  have,  a  direct  con- 
nection with  such  purposes.  Phillips 
Academy  v.  Andover  (Mass.)  550 

3.  Dormitories  and  dining  halls  fur- 
nished by  a  college  for  the  use  of  students 
are  devoted  to  college  purposes  and  there- 
fore exempt  from  taxation  under  Mass.  Pub. 
Stat.  chap.  11,  §  5,  cl.  3,  as  amended  by  Stat. 
1889,  chap.  465.  Harvard  College  v.  Cam- 
bridge (Mass.)  547 

4.  A  dwelling  house  occupied  by  the 
president  of  a  collie  and  his  family,  built 
with  funds  given  expressly  for  the  purpose 
of  erecting  a  dwelling  house  for  the  presi- 
dent and  his  successors  in  office,  and  situ- 
ated on  the  college  grounds  and  kept  in  or- 
der and  repair  at  college  expense,  while  the 
whole  lower  floor,  except  possibly  the  kitch- 
en, is  used  for  dass  day,  commencement,  and 
other  receptions,  and  for  many  hospitalities 
incident  to  the  president's  functions,  and  the 
hall  and  drawing  room  are  also  used  for  the 
convenience  of  the  collie  and  the  president, 
for  meetings  of  the  faculty  and  committees, 
for  conferences  with  university  officers  and 
students,  for  calls  on  university  business, 
and  for  the  annual  meetings  of  the  corpora- 
tion at  which  degrees  are  voted,  is  exempt 
from  taxation  as  property  occupied  by  the 
institution  or  an  officer  thereof  for  the  pur- 
poses for  which  it  was  incorporated.        Id. 

5.  Houses  occupied  by  college  professors, 
with  the  permission  of  the  college  and  with- 
out their  having  any  estate  therein  or  pay- 
ing any  rent  therefor,  but  for  the  use  of 
which  an  allowance  is  made  as  part  of  the 
compensation  for  their  services,  while  the 
principal  or  dominant  consideration  in  re* 
gard  to  the  occupation  has  reference  to  the 
performance  of  their  duties  in  the  offices 
which  they  hold  as  professors  and  otherwise, 
rather  than  to  the  private  benefit  which 
they  would  receive  in  the  way  of  homes  for 
themselves  and  their  families,  are  exempt 
from  taxation  under  Mass.  Pub.  Stat.  chap. 

II,  §  5,  cl.  3,  as  amended  by  Stat.  1889,  chap. 
405.  Id. 

6.  Premises  occupied  by  the  professors  of 
an  academy  and  their  families  are  exempt 
from  taxation,  under  Mass.  Pub.  Stat.  chap. 
11,  S  5,  cl.  3,  as  amended  by  Stat.  1889,  chap. 
4G5,  exempting  real  estate  of  such  institu- 
tions when  occupied  by  them  or  their  officers 
for  the  purposes  for  which  they  are  incor- 
porated.     Phillips    Academy    v.    Andover 

(Mass.)  550 
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7.  A  tax  on  property  employed  in  inter- 
state commerce,  if  it  is  within  the  jurisdic- 
tion of  the  state,  is  not  a  regulation  of  in- 
terstate commerce.  Union  Refrigerator 
Transit  Co.  v.  Lynch  (Utah)  790 

8.  Railway  cars  owned  by  a  foreign  cor- 
poration having  no  place  of  business  in  the 
state,  when  they  are  leased  to  various  ship- 

Eers,  but  come  into,  or  pass  through,  and  do 
usiness  in  the  state,  nave  a  situs  therein 
for  the  purpose  of  taxation.  Id. 

Notes  and  Bbdsfb. 

See  also  Internal  Revenue. 

Taxes;  extent  of  power  of  taxation;  dele- 
gation of  power.  266 
For  what  purposes  authorized.  740 
On  personal  judgments.  240 
Situs  of  property  for  purpose  of,  as  af- 
fecting interstate  commerce.  790 
Lack  of  uniformity.  •  266 
Exemption  of  college  buildings.  547 
Recovering  payments  of  illegal  taxes.    506 

T^UIORAPHS. 

Notes  and  Briefs. 
Telegraphs;  public  business  of.  669 

TEBBITORIES. 

Notes  and  Bbiefs. 
Territories;     distinguished   from   states; 
citizens  of.  419 

TEXAS   FEVEB. 

See  Carriers,  7. 

TICKETS. 

See  Carriers,  1,  2. 

TIDE. 

See  Waters,  1,  2. 

TIMBER. 

1.  A  written  contract  of  sale  of  an  undi- 
vided half  of  land  constitutes  a  revocation 
pro  tanto  of  a  prior  license  to  cut  timber 
thereon,  so  far  as  it  remains  unexecuted. 
Bruley  v.  Garvin  (Wis.)  830 

2.  Timber  cut  under  a  parol  license  be- 
fore any  notice  of  revocation  of  the  license 
does  not  become  the  property  of  a  subsequent 
purchaser  of  the  land  who  had  no  valid  con- 
tract therefor  before  the  timber  was  cut.  Id. 

Notes  and  Briefs. 
Timber;  oral  contract  for;  parol  license  to 
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TOWN. 

Imposing  Burdens  on,  see  Action  or 

Suit,  3. 
Deprivation  of  Property  of,  see  Consti- 

tctional  Law,  13. 
See  also  Bridges,  1-5. 

1.  The  right  of  a  town  to  relate  its 
town  finances  and  affairs,  superior  to  all 
l^islativc  control,  is  not  among  the  rights 
and  privileges  "derived  from  our  ancestors," 
48  L.  R.  A. 


to  "define,  secure,  and  perpetuate"  which 
the  Constitution  of  Connecticut  was  adoprted 
and  to  which  its  preamble  refers.  State  ex 
rel.  Bulkeley  v.  Williams  (Conn.)  465 

2.  No  such  right  of  local  self -govermnent 
is  given  to  a  town,  under  the  Constitution  of 
the  United  States  or  that  of  Connecticut,  as 
precludes  the  legislature  from  exacting  of 
the  town  payment  of  a  portion  of  the  ex- 

Sense  of  an  incorporated  highway  or  bridge 
iatrict  of  which  the  town  is  made  a  part, 
although  the  town  has  no  share  in  choosing 
the  members  or  directing  the  affairs  of  such 
district.  Id. 

3.  The  representation  of  a  town  in  the 
state  legislature,  which  charges  the  town 
with  a  portion  of  the  expense  of  a  highway 
or  bridge  district  in  which  the  town  is  placed 
and  which  is  under  the  control  of  commis- 
sioners not  selected  by  the  town,  but  who 
draw  orders  for  funds  upon  it,  is  sufficient 
answer  to  the  objection  that  the  town  is 
taxed  by  these  commissioners  without  rep- 
resentation. Id. 

TRADING  STAMPS. 

Constitutionality  of  Statute  as  to,  see 
Constitutional  Law,  20. 

tbhaties. 

A  dty  in  Switzerland  is  entitled  to 
take  a  legacy  from  a -citizen  of  the  United 
States  under  the  treaty  with  Switzerland, 
which  permits  citizens  of  the  two  nations  to 
make  such  dispositions  of  property  in  favor 
of  each  other.     Succession  of  Meunier  ( lia. ) 

77 
TRESPASS. 

See  Fisheries,  I,  2. 

TRIAL. 

See  also  Master  and  Servaitt,  16. 

1.  Right  of  trial  by  jury  is  not  violated 
by  a  statute  making  a  county  liable  to  a  pen- 
alty of  a  specified  amoimt  for  the  death  of  a 
person  caused  by  mob  violence.  Champaign 
County  V.  Church  (Ohio)  73S 

2.  The  practice  of  withdrawing  a  juror 
for  the  purpose  of  postponing  or  continuing 
the  trial  of  a  civil  case  does  not  prevail  in 
Oregon.    Usbome  v.  Stephenson  (Or.)     432 

3.  The  only  cause  for  withdrawal  of  a 
juror  in  a  civil  case,  if  that  practice  can  ba 
resorted  to  for  any  reason,  is  surprise  on  the 
trial,  and  a  motion  therefor  cannot  be  based 
upon  matters  happening  long  prior  to  the 
trial,  which  had  been  considered  on  motion 
for  a  continuance  before  the  jury  were  Im- 
paneled, t^ 

4.  The  question  whether  a  usage  has  been 
established  and  its  binding  force  upon  the 
parties  is  a  question  of  law,  when  the  facts 
are  undisputed.  Runyan  v.  Central  R.  Co. 
(N.  J.  Sup.)  744 

5.  The  reasonable  necessity  for  killing  a 
trespassing  dog  is  a  question  for  the  jury  un- 
der all  the  facts  and  circumstances  of  the 
case.    Hodges  v.  Causey  (Miss.)  95 

6.  The  negligence  of  an  executor  in  fail- 
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ing  to  appl^  for  an  extension  of  a  vacancy 
permit  for  insured  premises  which  continue 
vacant,  which  had  been  granted  with  an 
agreement  to  extend  it  on  application,  is 
held  to  be  a  question  of  law  for  the  court. 
Henderson  Trust  Co.  v.  Stuart  (Ey.)        49 

7.  It  is  a  question  for  the  jury  whether 
the  crossing  of  a  bridge  by  a  steam  traction 
engine  drawing  a  water  tank  is  a  usual  and 
ordinary  mode  of  travel  and  transportation 
of  property  over  bridges  in  that  locality, 
sucn  as  should  have  been  anticipated  and 
provided  for  in  the  exercise  of  ordinary  care. 
Hardin  County  v.  Ck>£fman  (Ohio)  455 

8.  The  necessity  of  bracing  a  wall  in  the 
course  of  construction  is  a  question  for  the 
jury,  and  not  for  the  court,  where  there  is 
evidence  that  bracing  was  provided  for  by 
the  plans.  Dettmering  v.  English  (N.  «T. 
Sup.)  106 

9.  The  n^ligefice  of  the  conductor  of  a 
freight  train  in  going  forward  with  the  en- 

fine  to  examine  culverts  after  a  storm,  un- 
er  the  order  of  the  road  master,  is  a  ques- 
tion for  the  jury.  Terre  Haute  &  1,  R.  Co. 
V.  Fowler  (Ind.)  531 

10.  Whether  or  not  an  employee  acts  prop- 
erly in  obeying  an  order  of  a  foreman  to  take 
bottles  to  an  upper  floor  by  the  use  of  an  ele- 
vator is  a  question  for  the  jury.  Dalleqiand 
V.  Saalfeldt  (111.)  753 

11.  The  question  whether  or  not  a  flood 
which  broke  a  railroad  trestle  was  such  as 
could  have  been  reasonably  anticipated  is  for 
the  jury.  Terre  Haute  &  I.  R.  Co.  v.  Fowler 
(Ind.)  531 

12.  The  question  of  care  and  diligence  in 
respect  to  the  disposal  of  goods  received  on 
consignment^  which  had  be^  retained  for  al- 
most a  year,  when  they  were  consumed  by 
fire,  may  be  submitted  to  the  jury,  where 
there  is  evidence  of  their  value  in  the  mar- 
ket.   Usborne  V.  Stephenson  (Or.)  432 

13.  Whether  or  not  an  accepted  offer  to 

Eurchase  insured  property  constitutes  a 
reach  of  the  condition  in  the  policy  against 
change  of  ownership  is  a  question  for  the 
oourC  and  not  for  the  jury.  Arkansas  Fire 
Ins.  Co.  V.  Wilson  (Ark.)  510 

14.  It  is  erroneous  to  instruct  the  jury  as 
to  what  their  verdict  shall  be  if  they  find 
certain  facts,  when  there  is  no  evidence  on 
which  those  facts  can  be  found.  Smith  v. 
Sedalia  (Mo.)  711 

15.  A  charge  that  a  master  should  in- 
struct his  employee  as  to  the  nature,  force, 
and  probable  effect  of  an  explosion  of  a  pot 
of  molten  metal  taken  by  the  employee  from 
a  blast  furnace,  in  case  it  comes  in  contact 
with  water,  and  that  it  is  not  sufficient  mere- 
ly to  instruct  that  an  explosion  is  likely  to 
follow  such  contact,  is  not  erroneous  as  re- 
quiring more  than  a  warning  that  an  explo- 
sion would  be  likely  to  cause  injury.  Rib- 
ich  V.  Lake  Superior  Smelting  Oo.  (Mich.) 

649 

'  Notes  Ain>  BRnors. 

Trial;  withdrawal  of  juror: — (I.)  Power 
to  withdraw  juror:  (a)  in  civil  cases;  (b) 
48  L.  R.  A. 


in  criminal  cases:  (II.)  effect  of  withdrawal 
of  juror  in  civil  cases:  (a)  English  cases: 
(1)  in  general;  (2)  as  to  costs;  (b)  Ameri- 
can cases;  (III.)  effect  of  withdrawal  of  ju- 
ror in  criminal  cases.  432 

TROVER. 

See  also  Dakaqes,  3. 

A  purchaser  of  property  in  good  faith 
from  a  person  who  holds  it  under  an  agree- 
ment bv  which  a  third  person  has  retained 
the  title  thereto,  if  he  sells  the  property 
again,  is  liable  for  conversion,  althouc^h  he  is 
not  in  possession  of  the  property.  Wood  v. 
Nichols  (R.I.)  773 

TRUST   COMPANIES. 

See  Surety  Compakies. 


TRUSTS. 

Sale  of  Pro^rty  by  Court  of  Equity,  see 
Judicial  Sale,  2. 

Premium,  on  Investment  of  Funds,  see 
Life  Tenants,  1. 

See  also  Charities;  Husband  and 
Wife,  5;  Judgment,  3;  Masses; 
Partnership,  1-3;  Surety  Com- 
panies. 

1.  The  interposition  of  a  court  of  equity 
to  preserve  a  trust  estate  from  destruction 
by  reason  of  some  circumstance  not  fore- 
seen and  provided  for  by  the  creator  of  the 
trust  cannot  extend  to  any  change  of  the 
trustee's  scheme  further  than  is  necessary 
for  the  preservation  of  the  property.  Bug- 
gies V.  l^^i^  (Wis.)  809 

2.  The  best  interest  of  infant  owners  of 
an  estate  in  remainder  requiring  an  allowance 
to  them  of  an  immediate  benefit  therefrom 
for  their  maintenance  and  education  will  not 
warrant  a  court  of  equity  in  making  an  al- 
lowance to  them  from  the  trust  estate  dur- 
ing the  existence  of  a  life  tenancy,  where 
the  trust  not  only  fails  to  give  any  interest 
to  the  remaindermen  until  ^ter  the  life  ten- 
ant's death,  but  also  makes  their  interest 
contingent  by  providing  that  the  life  tenant 
may,  by  her  will,  in  her  discretion,  distrib- 
ute the  estate  among  her  surviving  children 
and  grandchildren,  uid,  in  default  of  her  ap- 
pointment, gives  tiie  estate  to  her  surviving 
children  and  the  descendants  of  deceased 
children  by  right  of  representation.  Id. 

3.  A  life  tenant  of  a  trust  estate  to 
whom  is  given  a  power  of  appointment  by 
will  for  the  distribution  of  the  remainder  at 
her  discretion  among  her  surviving  descend- 
ants, in  default  of  which  the  remainder  shall 
go  to  her  living  chUdren  and  to  the  descend- 
ants of  tiiose  ^o  are  dead  by  right  of  repre- 
sentation, though  competent  to  sell  her  life 
interest  so  as  to  separate  it  from  the  power 
of  appointment,  has  no  authority  to  separate 
her  estate  from  the  estate  in  remainder,  and 
should  not  be  given  that  power  by  a  court  of 
equity  without  some  overpowering  necessity 
existing  to  demand  it,  because  that  course 
would  substitute  a  mere  expectancy  for  a 
certainty,  contrary  to  the  settlor's  scheme. 

Id. 
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4.  On  the  sale  of  part  of  a  trust  estate  to 
discharge  liens  which  exist  by  fault  of  the 
life  tenant  such  portion  of  the  proceeds  as 
would  go  to  the  life  tenant  if  tne  value  of 
her  life  estate  were  estimated  and  paid  to 
her  may  be  paid  over  to  her,  not  as  a  pay- 
ment of  the  value  of  her  interest,  but  as  an 
investment,  if  secured  by  life  insurance  on 
her  life  in  reputable  level  premium  compa- 
nies authorized  to  do  business  in  the  state, 
and  if  she  adequately  secures  payment  of 
the  premiums  and  also  secures  prompt  pay- 
ment of  future  taxes  on  the  unsold  property 
by  mortgage  to  the  trustee  upon  her  life  es- 
tate therein,  making  it  a  first  lien  on  such 
estate.  Id. 

6.  A  separate  fund  for  the  care  of  a  bur- 
ial lot  and  another  for  the  saying  of  masses 
cannot  be  set  aside  by  an  executor  under  a 
will  creating  a  trust  "to  pay  the  expense  of 
keeping  my  burial  lot  in  a  proper  and  re- 
spectable condition  and  for  having  anniver- 
sary mass  said  annually,"  leaving  it  entire- 
ly to  the  executor's  discretion  to  provide  for 
the  perpetuation  of  such  services  in  any  way 
he  may  deem  proper,  since  the  branches  of 
the  trust  are  to  be  administered  together  by 
the  same  trustee.  Webster  v.  Sughrow  (N. 
H.)  100 

Notes  and  Bbdcfs. 

Trusts;  allowance  out  of  income  for  sup- 
port of  infant.  783 

Payment  of  premium  on  investm^it  of 
trust  funds.  127 

Protecting  interests  of  remaindermen  in. 
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TTNBORlf   CHUiDREK. 

See  also  Jtjdiciai.  Sale,  1;  Lifb  Tes- 
ANTS,  2. 

An  infant  has  not  before  birth  such  an 
independent  existence  that  a  negligent  in- 
jury to  him  will  sustain  an  action  in  his  fa- 
vor after  he  is  born.  Allaire  v.  St.  Luke's 
Hospital  (111.)  225 

Notes  and  Bbhefs. 

Unborn  children;  status  of;  liability  for 
injury  to.  226 

USAGE. 

See  Custom. 


USURY. 


Notes  and  Bbiefs. 


Usury;  conflict  of  laws  as  to  limitation  of 
actions'for.  637 

VAPORS. 

From  Drain,  see  Action  ob  Suit,  4. 

VENDOR    AND    PURCHASER. 

See  also  Champebtt,  2. 

Upon  rescission  of  a  deed  of  real  es- 
tate because  the  grantors  had,  to  their 
knowledge,  no  title  which  they  could  convey, 
of  which  fact  the  vendee  was  ignorant,  a 
lien  for  purchase  money  wrongfully  received 
by  the  vendors  may  be  decreed  upon  any  por- 
tion of  the  land  of  which  the  vendors  were 
48  L.  R.  A. 


the  owners.    Fort  Jefferson  Improv.  Co.  v. 
Dupoyster  (Ky.)  637 

VERDICT. 

Review  of,  on  Appeal,  see  Afpku<  akd 
11-13. 


VETO. 

See  Municipal  Cobpobations,  5. 

VOTERS   AND  EI.ECTIONS. 

A  majority  of  all  the  electors  voting  at 
the  election  for  any  purpose,  and  not  simply 
all  who  vote  on  the  adoption  or  rejection  of 
the  constitutional  amendment  submitted  at 
a  general  election,  is  necessary  for  the  adop- 
tion of  a  constitutional  amendment  under 
^fiss.  Const,  1890,  S  273,  requiring  "a  msr 
jority  of  the  qualified  electors  voting."  StaU 
ex  rel.  McClurg  v.  Powell   (Miss.)  652 

WAIVER. 

See  INSUBANCE,  11. 

WAIX. 

See  Neguqence,  2,  8. 

WAREHOUSEMEN. 

See  also  Masteb  and  Se&vant,  20. 

1;»  Flax  is  included  in  the  word  "grain," 
within  the  meaning  and  intent  of  Minn.  Gen. 
Stat  1894,  §9  7645  ei  acq.,  providing  that 
grain  delivered  for  storage  in  a  warehouse 
shall  be  received  as  a  bailment,  and  not  as 
a  sale.     State  v.  Cowdery  (Minn.)  92 

2.  Authority  to  sell  property  described  in 
a  storage  receipt  issued  under  Minn.  Geo. 
Stat.  1894,  §  7646,  is  not  conferred  upon  a 
warehouseman  by  a  provision  that  the  prop- 
erty may  be  mingled  with  other  property  of 
the  same  kind  or  transferred  to  other  eleva- 
tors or  warehouses.  Id. 

Notes  and  Bbiefs. 

Warehousemen;  tickets  of,  as  contracts  of 
bailment;  misappropriation  of  property.  93 

WATERS. 

Easements  in,  see  Easements. 
Pollution  of,  by  Sewers,  as  a  Taking  of 

Property,  see  Eminent  Domain. 
Injunction    against  Pollution    of,    see 

INJUNOTION,  7-10. 

See  also  Action  ob  Suit,  5;  Buildings, 
2;  Limitation  op  Actions,  1; 
MUNICIPAI.  CJobpobations,  4,  13, 
14;  Negligence,  3;  Nuisance,  2. 

1.  The  title  of  riparian  owners  above  the 
ebb  and  flow  of  tide  extends  to  the  middle  of 
the  stream,  subject  only  to  a  servitude  to 
the  public  for  purposes  of  navigation.  Grey 
ex  rel.  Simmons  v.  Paterson  (N.  J.  Err.  & 
App.)  717 

2.  Riparian  owners  along  the  Passaic 
river  where  the  tide  ebbs  and  flows  have  title 
only  to  high-water  mark.  I^- 

3.  The  right  to  use  tidal  streams  as  out- 
lets for  public  sewers  carrying  oflf  surplus 
water  and  the  sewage  from  buildings  may  be 
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conferred  by  the  legislature  upon  municipali- 
ties.   Sayre  ▼.  Newark  (N.  J.  Err.  &  App.) 

722 

4.  The  use  of  a  stream  lor  drainage  is 
unreasonable,  when  it.  results  in  the  concen- 
tration of  filth  and  its  discharge  into  the 
stream  in  such  quantities  that  It  is  neces- 
sarily carried  to  the  premises  of  another, 
where  it  produces  a  nuisance  dangerous  to 
health  and  destinictive  of  the  value  of  the 
property.  Piatt  Bros.  &  Co.  v.  Waterbury 
(CJonn.)  691 

5.  The  right  of  surface  drainage  into  a 
river  does  not  include  the  right  to  discharge 
into  it  from  sewers  such  noxious  substances 
and  in  such  quantities  that  the  river  cannot 
dilute  them  or  safely  carry  them  o£f  without 
injury  to  the  property  of  lower  proprietors. 

Id. 

6.  A  city  which  has  legislative  authority 
to  construct  its  system  of  sewers,  discharg- 
ing their  contents  into  a  river,  is  not  sub- 
ject to  the  charge  of  maintaining  a  public 
nui fiance.  Grey  ex  rel.  Simnions  v.  Fater- 
son  (N.  J.  Err.  &  App.)  717 

7.  The  grant  to  a  city  of  a  right  to  with- 
draw from  a  river  such  quantity  of  water 
as  may  be  required  to  furnish  a  supply  of 
pure  and  wholesome  water  does  not  vest  in 
the  city  any  right  to  the  waters  of  the 
stream  distinct  from  the  rights  of  the  gener- 
al public,  or  preclude  the  legislature  from 
subsequently  authorizing  another  city  to 
drain  sewers  into  the  stream  where  the  tide 
ebbs  and  flows.  Id. 

8.  The  use  of  city  sewers  by  connecting 
property  therewith  does  not  preclude  the 
owner  from  recovering  damages  to  his  ripa- 
rinn  property  rights  in  premises  fartoer 
down  the  river  on  account  of  the  pollution  of 
the  waters  by  the  sewers,  where  it  does  not 
appear  that  the  damage  was  due  in  part  to 
his  fault.  Piatt  Bros.  &  Co.  v.  Waterbury 
(Conn.)  691 

9.  The  owner  of  a  city  lot  has  not  the 
right  to  fill  in  or  raise  the  surface  so  as 
to  prevent  the  natural  flow  upon  it  of  sur- 
face water  from  the  higher  ground  of  an  ad- 
joining owner,  but  is  subject  to  the  same 
rule  which  governs  rural  property.  Car- 
land  V.  Aurin  (Tenn.)  862 

Notes  and  Bbiefs. 

"Waters ;  easement  of  riparian  proprietors ; 
pollution  of,  by  sewers.  718 

Pollution  of,  by  sewage.  708,  714 

Public  right  or  easement  in  rivers;  private 
rights  in  public  streams;  pollution  of,  by 
sewers.  700 

Kight  of  municipal  corporation  to  drain 
sewage  into  waters: — (I.)  Introduction; 
(IJ.)  statutory  authority;  (III.)  taking  or 
dama«:ing  property;   (IV.)  miscellaneous. 

691 

Servitude  of  surface  water.  862 

Tidal  streams ;  rights  of  riparian  proprie- 
tors ;  pollution  of.  722 

Title  to  lake;  to  bed  of  river.  617 
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WIDOW. 

See  Descent  and  Distbibution. 

wnxs. 

See  also  Charities,  1;  Conflict  of 
Laws,  1;  Deeds;  Husband  and 
Wife,  2,  3;  Judgment,  5;  Powbbs; 
Real  Pbopebtt. 

1.  An  instrument  is  not  subscribed  at 
the  end  thereof,  as  required  by  statute  to 
constitute  a  valid  will,  where  it  consists  of 
four  pages  in  one  sheet  folded  lengthwise 
down  the  middle,  with  the  formal  opening 
and  a  portion  of  the  bequests  on  the  first 
page  of  the  sheet,  another  portion  on  the 
third  page,  which  is  marked  page  2,  while 
the  remainder  and  the  signature  are  on  the 
second  page,  which  is  marked  page  3,  there 
being  nothing  to  connect  the  portions  on  the 
third  page  with  those  above  the  signature. 
Ue  Andrews's  Will  (N.  Y.)  662 

2.  An  antenuptial  agreement  in  support 
of  a  will  will  not  prevent  the  revocation  of 
the  will  by  the  subsequent  marriage,  where 
the  statute  says  that  "a  marriage  shall  be 
deemed  a  revocation  of  a  prior  will."  Hud- 
nall  V.  Ham  (111.)  557 

3.  The  capacity  of  a  foreign  city  to  ac- 
cept a  legacy  is  not  wanting  so  as  to  defeat 
the  gift,  merely  because  the  capacity  for  a 
time  is  suspended  until  a  permit  is  obtained 
from  the  council  of  state.  Succession  of 
Meunier  (La.)  77 

4.  The  interest  of  a  legatee  in  a  l^acy 
to  which  he  is  entitled  only  on  condition 
that  he  be  declared  by  the  executors  to  be  a 
reformed  man  at  the  expiration  of  a  certain 
period  is  not  ves^M  until  such  decision  is 
made.    Re.  Jones  (Mich.)  580 

5.  A  condition  'in  a  legacy  that  the  lega- 
tee's right  thereto  shall  depend  upon  the  de- 
cision of  the  executors  at  the  e.^n  of  a  cer- 
tain time,  that  he  is  a  reformed  m«u\  is  not 
void  for  imcertainty,  and  such  deeisiuii  it  a 
condition  precedent  to  his  right  to  the  1<««;» 
cy.  •  Id. 

6.  Courts  will  not  refuse  to  give  effect  to 
statutes  providing  for  the  recording  of  for- 
eign wills,  and  giving  them  the  same  effect 
as  if  made  and  proved  in  the  state,  because 
such  effect  is  not  given  to  foreign  wills  by  the 
state  from  which  the  record  comes.  Martin 
V.  Stovall  (Tenn.)  130 

Notes  and  Briefs. 

See  also  Judgment. 

Wills;  condition  of  legacy;  gift  vested  or 
contingent.  580 

Effect  of  antenuptial  agreement;  election; 
revocation  by  marriage.  559 

Subscribing  at  end.  662 

Vested  or  contingent  interests  under;  con- 
ditions of  gift.  68 


WITHDRAWniG  JUROB. 

See  Tbial,  2,  3. 
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